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FOREWORD 

I have been asked to contribute a Foreword to the first volume of Law 
Reports on Trials of War Crimes which are being selected and prepared 
by the United Nations War Crimes Commission, of which I am Chairman. 
The Commission in producing and publishing these law reports is fulfilling 
the duty assigned to it. The Commission is primarily concerned with 
criminals who fall within the first category under the Moscow Declaration 
of October 30th. 1943. This category may generally be defined to be that 
embracing particular individuals who have committed offences against the 
laws of war and whose offences can be ascribed to a particular location. 
These are sometimes called “ minor war criminals,” but that is a misleading 
term because of the enormity and scope of the crimes committed, which 
really include all war crimes except those that were charged at the Nuremberg 
and Tokyo trials and are described as crimes which have no particular 
geographical location. The Declaration distinguished these two categories 
for the purpose of providing how they were to be punished. The latter, 
the “ major war criminals,” were to be punished by joint decision of ihe 
governments of the Allies and the joint decision has resulted in the Nurem¬ 
berg trial and the Tokyo trial. The former category were dealt with in the 
Moscow Declaration by providing that Germans who took part in the various 
atrocities referred to were to be brought back to the scene of their crimes 
and tried on the spot by the peoples whom they have outraged. The 
Commission has not been concerned directly, though it has been concerned 
indirectly, in the crimes which were charged in the proceedings at Nuremberg 
and Tokyo, but it has had very close relations with the cases of what have 
been called the “ minor criminals.” The trials of that class of offenders 
constitute the subject of these reports. 

In the present volume, which was sent to press before the judgment of 
the International Military Tribunal at Nuremberg was promulgated, there 
are reports of six cases tried by British Military Courts and three cases tried 
by United States Military Commissions. 1 shall not attempt to deal with 
the details of these cases, which included offences against prisoners of war, 
slaughter of mariners attempting to escape from a torpedoed ship, poison 
gas used on inmates of concentration camps, killing on a large scale by poison 
administered by medical personnel in a sanatorium, and similar crimes. 

It will be observed that in all these cases prosecutions were brought and 
conducted by the military authorities. The courts were constituted from 
serving officers of the two armies respectively with the exception of two 
instances, the Peleus and the Almelo cases, where the military courts were 
mixed in their composition. In the Peleus case the tribunal included Greek 
as well as British officers, and in the Almelo case Dutch as well as British 
officers. Most of these cases are dealing with offences committed against 
members of the military forces of the respective nation. In later volumes it 
is hoped to include reports of the trials of Germans accused of crimes in 
concentration camps. It was not found possible for technical reasons to 
include in the present volume reports of French cases, but that defect w ill, 
it is hoped, be remedied in the following volumes. 

It will be observed that in these reports there is a certain difficulty because 
the court does not deliver a reasoned judgment. In the American cases 
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apart from the interlocutory observations on the questions of evidence or 
procedure which arise from time to time in each case, and on which the 
court rules, there is no reasoned judgment, so that it is difficult in some cases 
to specify precisely the grounds on which the courts gave their decision. 
That difficulty is. however, to a large extent surmounted in the United States 
cases by examining carefully the indictment, the speeches of the counsel 
on both sides and the judgment. By analysing and comparing in that way 
it will generally be possible to explain what the case was about and what the 
decision was. The reports have been largely prepared on the basis of 
shorthand and other notes taken at the hearings which have been furnished 
to the Commission by the good offices of the Judge Advocate General in 
Britain or of the United States representative on the Commission. In the 
case of the British Courts the Judge Advocate, who sits to help the Tribunal 
on questions of law and who sums up, provides in his addresses an analysis 
of the facts and the law which goes to explain the judgment. That position 
is absent, however, in the case of the United States trials. In these the Judge 
Advocate takes no part in the advising of the court, and legal questions are 
examined and discussed between prosecuting counsel (a member of the Judge 
Advocate’s staff) and defending counsel, and there is generally a member 
with legal qualifications on the bench. 

The reports seek in the head-note to state exactly what the reporters 
understand arc the legal points discussed and adjudicated upon. Volume 1 
contains, in Annexes 1 and II. two short statements on the principles of law 
and practice administered in British and United States Tribunals respec¬ 
tively. Other similar statements in respect of the relevant French law and 
of other systems will be annexed to later volumes. 

I cannot sufficiently emphasise what I regard as the great importance of 
these reports from the point of view of the future development of Inter¬ 
national Law as applied to war crimes. Several hundred cases of war 
crimes have already been tried in courts of the different members of the 
United Nations ; these reports will show, for the practitioner or the student, 
the particular problems which have arisen and how in practice they have 
been dealt with and also show to the historian of the laws of war the practice 
of courts in applying those laws to particular cases. These reports are of 
the highest value and will prevent what would otherwise happen, namely 
the want of a correct record of the most significant cases which have been 
tried. It is with a view to illustrating as far as possible important points 
of law and procedure that these volumes of these cases and those to be 
contained in the succeeding volumes have been selected and reported. It 
is by studying them that the precise record can be secured and an appreciation 
formed of the problems to be solved and the methods adopted in solving 
them. 

These reports have been prepared by Mr. Egon Schwelb, Dr. jur. (Prague), 
LL.B. (London), Legal Officer of the Commission, with the collaboration 
of Mr. Jerzy Litawski, LL.M. and LL.D. (Cracow), Legal Officer, and Mr. 
George Brand, LL.B. (London!, Assistant Legal Officer. They have been 
submitted to the members of Committee III (Legal Committee) of the 
Commission, who have discussed them on behalf of the Commission and 
have made valuable suggestions. The preliminary scheme and the general 
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lines to be followed in the publication were discussed at meetings attended 
not only by members of the Commission but by representatives of the 
United Kingdom Foreign Office, War Office, the Judge Advocate General 
and the Stationery Office. These meetings were very helpful. Valuable 
help in dealing with United States Law has been given by the Civil Affairs 
Division of the War Department, Washington D.C. The Commission has 
also to express its indebtedness to the British Judge Advocate General and 
the United States War Department for copies of the reports and accounts 
of trials, without which the volumes could not have been prepared. 

WRIGHT, 

Chairman, 

United Nations War Crimes Commission. 

London, October , 1946. 
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CASE No. 1 

THE PELEUS TRIAL 

TRIAL OF KAPITANLEUTNANT HEINZ ECK AND FOUR OTHERS 
FOR THE KILLING OF MEMBERS OF THE CREW OF THE GREEK 
STEAMSHIP PELEUS, SUNK ON THE HIGH SEAS 

BRITISH MILITARY COURT FOR THE TRIAL OF WAR CRIMINALS 
HELD AT THE WAR CRIMES COURT, HAMBURG, 17TH-20TH 
OCTOBER 1945 

Killing of survivors of a sunken ship. Absence of mens rea. 
The defence nulla poena sine lege. The pleas of operational 
necessity and superior orders. The legal relevance of the 
British Manual of Military Law. Persuasive authority of 
the case of the “ Llandovery Castle " decided by theGerman 
Reichsgericht in 1921. 

The Commander of a German submarine was charged 
with ordering the killing of survivors of a sunken allied 
merchant vessel. Four members of the crew were charged 
with having done the actual killing. The defence of 
absence of mens rea was unsuccessful. It was held that 
the maxim nulla poena sine lege did not apply. The plea 
of operational necessity and the plea of superior orders 
were invoked by the Commander and three of the members 
of the crew respectively, but were held not to free the 
accused from responsibility. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE COURT 

The Court was a British Military Court convened under the Royal Warrant 
of 14th June, 1945, Army Order 81/1945, by which Regulations for the 
trial of War Criminals were issued.(') 

The Court consisted of Brigadier C. I. V. Jones, C.B.E., Commander 106 
AA Bde., as President, and, as members. Brigadier R. M. Jerram, D.S.O., 

M. C., Commodore D. Young-Jamieson, Royal Navy, Captain Sir Roy Gill, 
K.B.E., Royal Naval Reserve, Lieutenant-Colonel H. E. Piper, Royal 
Artillery, Captain E. Matpheos, Royal Hellenic Navy, and Commander 

N. I. Sarris, Royal Hellenic Navy. 

The Judge Advocate was Major A. Melford Stevenson, K.C., Deputy 
Judge Advocate Staff, Judge Advocate General’s Office. 


(*) See Annex I, pp. 105-10. 
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2 THE PELEUS TRIAL 

The Prosecutor was Colonel R. C. Halse. Military Department, Judge 
Advocate General's Office. 

The Defending Officers were as follows : 

For the Accused Kapitanleutnant Eck : Fregatten-Kapitiin Meckel and 
Dr. Todsen. 

For the Accused Leutnant zur Sec Hoffmann : Dr. Pabst and Dr. P. 
Wulf (as to character only). 

For the Accused Marine Stabsarzt Wcisspfennig : Dr. Pabst. 

For the Accused Kapitanleutnant (lng) Lenz: Major N. Lennon, 
Barrister-at-Law, HQ 8 Corps District. 

For the Accused Gefreiler Schwender : Dr. Pabst. 

For all the Accused : Professor A. Wegner. 

2. THE CHARGE 

The prisoners were : 

Kapitanleutnant Heinz Eck, 

Leutnant zur See August Hoffmann, 

Marine Stabsarzt Walter Weissplcnnig, 

Kapitanleutnant (lng) Hans Richard Lenz, 

Gefreiter Schwender. 

They were charged jointly with : 

“ Committing a war crime in that you in the Atlantic Ocean on the night 
of 13/ 14th March, 1944, when Captain and members of the crew of Unter- 
seeboat 852 which had sunk the steamship “ Peleus ” in violation of the 
laws and usages of war were concerned in the killing of members of the 
crew of the said steamship. Allied nationals, by firing and throwing grenades 
at them.” 

It was submitted on behalf of the Defence that the charge may be read 
in two different ways, according to which the phrase “ in violation of the 
laws and usages of war ” could qualify either the word “ sunk ” or the word 
“ concerned," and what followed it.( ! ). 

It was made clear at the outset by the Prosecution that the phrase “ in 
violation of the laws and usages of war ” qualified the words that follow it, 
and not the words that precede it, or in other words, that the prisoners were 
not accused of having violated the laws and usages of war by sinking the 
merchantman, but only by firing and throwing grenades on the survivors of 
the sunken ship. 

3. THE OPENING OF THE CASE BY THE PROSECUTOR 

The “ Peleus ” was a Greek ship chartered by the British Ministry of War 
Transport. The crew consisted of a variety of nationalities ; on board 
there were 18 Greeks, 8 British seamen, one seaman from Aden, two 
Egyptians, three Chinese, a Russian, a Chilean and a Pole. 

(•) The first interpretation would mean that the steamship “Peleus" was sunk in 
violation of the laws and usages of war. The second construction would mean that the 
killing of members of the crew was in violation of the laws and usages of war. 
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On the 13th March, 1944, the ship was sunk in the middle of the Atlantic 
Ocean by the German submarine No. 852, commanded by the first accused, 
Heinz Eck. Apparently the majority of the members of the crew of the 
“ Peleus ” got into the water and reached two rafts and wreckage that was 
tloating about. The submarine surfaced, and called over one of the members 
of the crew who was interrogated as to the name of the ship, where she was 
bound and other information. 

The submarine then proceeded to open fire with a machine-gun or machine- 
guns on the survivors in the water and on the rafts, and also threw hand 
grenades on the survivors, with the result that all of the crew in the water 
were killed or died of their wounds, except for three, namely the Greek first 
officer, a Greek seaman and a British seaman. These men remained in the 
water for over 25 days, and were then picked up by a Portuguese steamship 
and taken into port. 

Later in the year, a U-boat was attacked from the air on the East Coast of 
Africa and was compelled to beach. Her log was found, and in it there was 
a note that on the 13th March, 1944, she had torpedoed a boat in the 
approximate position in which the S.S. “ Peleus ” was torpedoed. The 
U-boat was the U-boat No. 852 commanded by the accused Eck and among 
its crew were the other four accused, three of them being officers, including 
the medical officer, and one an N.C.O. 

Five members of the crew of the U-boat made statements to the effect 
that they saw the four accused members of the crew firing the machine-gun 
and throwing grenades in the direction of the rafts which were floating about 
in the water. 

4. EVIDENCE FOR THE PROSECUTION 

The Prosecution put forward affidavits by the three survivors of the crew 
of the “ Peleus,” and called five members of the crew of the U-boat as 
witnesses. 

On the application of the Prosecution, arrangements were made for the 
names of these German witnesses not to be published by the Press. 

The facts as appearing on this evidence were that the accused captain 
of the U-boat, Eck, had ordered the shooting and the throwing of hand 
grenades at the rafts and the floating wreckage, and that the accused Lt. 
Hoffmann, Oberstabsarzt Weisspfenntg and Gefreiter Schwender had done 
the actual shooting and throwing of grenades ordered by Eck. The fifth 
accused, Kapitan-Leutnant Engineer Lenz, appears to have behaved in the 
following way : (a) When he heard that the captain had decided to eliminate 
all traces of the sinking, he approached the captain and informed him that 
he was not in agreement with this order. Eck replied that he was neverthe¬ 
less determined to eliminate all traces of the sinking. Lenz then went below 
to note the survivors’ statements in writing and did not take part in the 
shooting and throwing of grenades. ( b ) Later on, Lenz went on the bridge 
and noticed the accused Schwender with a machine gun in his hand. He 
saw that Schwender was about to fire his machine gun at the target and 
thereupon he, Lenz, took the machine gun from Schwender’s hand and fired 
it himself in the general direction of the target indicated. He did this 
because he considered that Schwender. long known to him as one of the most 
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unsatisfactory ratings in the boat, was unworthy to be entrusted with the 
execution of such an order. 

5. OUTLINE OF THE DEFENCE 

The defence of Heinz Eck was based on the submission that he, as the 
commander of the E-boat, did not act out of cruelty or revenge but that he 
decided to eliminate all traces of the sinking. The Defence claimed that 
the elimination of the traces of the " Peleus ” was operationally necessary 
in order to save the U-boat. 

The other accused relied mainly on the pleas of superior orders. In 
addition to Counsel for the individual accused, the German Professor of 
Criminal and International Law, Wegner, acted as Counsel for all the 
defendants. 

In elaborating the defence of operational necessity, Professor Wegner 
pointed out that submarine commanders had long been in an unfortunate 
position. When the submarine was a comparatively new weapon, the 
Washington Convention wanted to treat the commanders of submarines 
in certain cases as pirates. This, however, was never ratified by the countries 
concerned. 

With regard to the plea of superior orders. Professor Wegner said that he 
stuck “ to the good old English principles ” laid down by the “ Caroline case,” 
according to which, he submitted, it was a well-established rule of Inter¬ 
national Law that the individual forming part of a public force and acting 
under authority of his ow n Government is not to be held answerable as a 
private trespasser or malefactor, that what such an individual does is a public 
act, performed by such a person in His Majesty's service acting in obedience 
to superior orders, and that the responsibility, if any, rests with His Majesty’s 
Government. Superior command, as excluding personal responsibility, 
had. Professor Wegner said, also been recognised in the treatment of prisoners 
of war in the Convention of 1929. He further invoked an alleged statement 
made by Mr. Justice Jackson. 

Whatever may be the merits of the modern conception of war crimes, it 
must not be permitted to obscure old and sound principles of criminal law 
and procedure. Professor Wegner further referred to the important principle 
embodied in the Latin phrase, nullum crimen sine lege , nulla poena sine lege. 

6. EVIDENCE BY THE ACCUSED HEINZ ECK, COMMANDER OF THE SUBMARINE 

The accused, Heinz Eck, during examination and cross examination, did 
not plead that, when ordering the shooting at the rafts and the wreckage, he 
had acted on a superior order. 

His orders were, he said, that when operating in the South Atlantic he 
was to be concealed as far as possible because great numbers of U-boats had 
been sunk in that particular region. He manoeuvred the boat to the place 
of the sinking, and ordered small arms on deck to prevent danger to the boat 
arising out of the presence of survivors, as he had heard of cases where the 
loss of the U-boat had actually been caused by the presence of survivors. 
He decided to destroy all pieces of wreckage and rafts and gave the order to 
opeD fire on the floating rafts. He thought that the rafts were a danger to 
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him, first because they would show aeroplanes the exact spot of the sinking, 
and secondly because rafts at that time of the war, as was well-known, could 
be provided with modern signalling communication. When he opened fire 
there were no human beings to be seen on the rafts. He also ordered the 
throwing of hand grenades after he had realised that mere machine gun fire 
would not sink the rafts. He thought that the survivors had jumped out 
of the rafts. He further admitted that the Leading Engineer, Lenz, objected 
to the order. Lenz had said that he did not agree with it, but he, Eck. 
had told him that, despite everything, he thought it right and proper to 
destroy ill traces. 

It was clear to him, he went on, that all possibility of saving the survivors’ 
lives had gone. He could not take the survivors on board the U-boat because 
it was against his orders. He was under the impression that the mood on 
board was rather depressed. He himself was in the same mood; conse¬ 
quently he said to the crew that with a heavy heart he had finally made the 
decision to destroy the remainder of the sunken ship. 

Eck referred to an al'eged incident involving the German ship “ Harten- 
stein,” of which he had been told by two officers. After this boat had saved 
the lives of many survivors, it was located by an aeroplane. The boat showed 
the Red Cross sign and one of the survivors, a flying officer, had, with a signal 
lamp, given some signals to the aeroplane not to attack the boat because of 
the survivors being on board, including women. The plane left, and after 
a time it returned and attacked the boat, which was forced to unload the 
survivors again, in order to dive, and it survived only after sustaining some 
damage. This case, about which he had been told before the beginning of 
his voyage, showed him that on the enemy side military reasons came before 
human reasons, that is to say before the saving of the lives of survivors. For 
that reason, he thought his measures justified. 

The firing went on for about five hours. 

In his address to the crew, he said : “ If we are influenced by too much 
sympathy, we must also think of our wives and children who at home die 
also as victims of air attack.” 

To the Prosecutor’s question : “ Sympathy about the wreckage ? ”, Eck 
said it was quite clear to him that the survivors would also die. Eck realised 
that they would die as a result of his shooting. He gave the order to shoot 
to Hoffmann, Weisspfennig and Schwender, but not to Lenz. 

Eck’s description of the “ Hartenstein ” incident was, in the main, con¬ 
firmed by an English witness, a solicitor serving as a temporary civil servant 
at the Admiralty. He confirmed that, as a result of the incident, the German 
U-boat Command issued instructions as follows :— 

“ No attempt of any kind should be made at rescuing members of ships 
sunk, and this includes picking up persons in the water and putting them in 
lifeboats, righting capsized lifeboats and handing over food and water. 
Rescue runs counter to the rudimentary demands of warfare for the destruc¬ 
tion of enemy ships and crews. Orders for bringing Captains and Chief 
Engineers still apply. Rescue the shipwrecked only if their statements will be 
of importance for your boat. Be harsh, having in mind that the enemy takes 
no regard of women and children in his bombing attacks of German cities." 
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7. EXAMINATION OF THE DEFENCE WITNESS, CAPTAIN SCHNEE 

This officer, a member of the German U-boat command, who had sunk 
about 30 allied ships and received the Oak Leaf of the Iron Cross, described 
the instructions he had given to Eck before Eck left. He pointed out to him 
that the situation in this particular zone was very difficult for the Germans. 
In the months prior to the happening all boats of this type had been lost. 
The German U-boat command explained the destruction of these boats in 
that particular zone in two ways. First, this particular type of U-boat was 
the biggest of the German U-boat fleet and consequently the heaviest and 
slowest, and therefore the most vulnerable. Secondly, there was strong 
aircraft cover between the area of Freetown and Ascension. These air bases 
were in touch with aircraft carriers and so they were able to chase submarines 
until they could destroy them. Once the presence of the boat was detected 
in these waters, the aircraft defence could follow it up with all its power and 
destroy it. Traces of the sunken ship would be recognisable for the next 
few days and could be recognised by a plane. To the question whether it 
would not have been more advisable for Eck, instead of wasting time in 
destroying the w reckage, to take advantage of the night and to leave the place 
of the sinking, Schncc thought that in the best possible conditions the boat 
could only cover a distance of about 150 sea-miles during the night, a distance 
which was of no importance for air reconnaissance. During the course of 
the cross-examination of Schnee, the follow ing exchanges look place between 
the Prosecuting Officer, the Judge Advocate and the witness : 

Col. Halse (the Prosecuting Officer).—As an experienced U-boat 
commander what would you have done if you were in Eck's position 
on the night of the 13th March ? 

A.—1 do not know this case well enough to give an answer. 

The Judge Advocate.—Come : you can do a little better than that. 
You know the circumstances of this case, do you not ? You have been 
giving evidence about them ? 

Q.—You have dealt in great detail with the propriety of leaving the 
site of the sinking, have you not ? 

Q.—You were asked what would you have done if you had been the 
Commander of U-852 and had just sunk the “ Pcleus ’’ ? 

A.—It is very difficult for me to give an answer to that. 

Q.—Would you try ? 

A. —Now that the war is over I cannot possibly put myself in such a 
difficult position as Captain Eck was at that time. 

Q.—The fact that the war is over has not deprived you of your imagina¬ 
tion, has it ? Just answer yes or no. 

A.—No. 

Q.—What would you have done if you had been in Eck’s position '* 

A.—I would under all circumstances have tried my best to save lives 
as that is a measure which was taken by all U-boal commanders ; but 
when 1 hear of this case, then I can only explain it as this, that Captain 
Eck, through the terrific experience he had been through, lost his nerve. 

Q.—Does that mean that you would not have done what Captain Eck 
did if you had kept your nerve ? 

A.—I would not have done it. 
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Q.—Did B.D.U. (the German U-boat command) approve of the killing 
of survivors? 

A.—No, it did not approve, not at the time when I was a member of 
the staff of B.D.U. 

Q.—You were on the staff of B.D.U. in March 1944? 

A.—Yes. 

Q.—Were orders issued that survivors were not to be killed ? 

A.—It was not necessary because this order had already been issued 
at the outbreak of war. 

8. EXAMINATION OF THE FOUR OTHER ACCUSED 

The accused Hoffmann, during his examination, relied for defence mainly 
on the order given by the Commandant. 

The accused Weisspfennig also referred to the order but admitted that in 
the German navy there were regulations about the conduct of medical 
officers which forbade them to use weapons for offensive purposes. Weiss¬ 
pfennig disregarded this regulation because he had received an order from 
the Commandant. He did not know whether his regulations provided 
that he could refuse to obey an order which was against the Geneva Con¬ 
vention. He knew what the Geneva Convention was and realised that 
one of the reasons why he was given protection as a doctor was because 
he was a non-combatant. He realised that there were survivors. He did not 
regard the use of the machine jgun in this particular case as an offensive 
action. 

The accused Lenz, during his examination, repeated his explanation that 
he took over the firing from Schwender because he did not want a human 
being to be hit by bullets fired by a soldier whom he considered bad. 

The accused Schwender said that, under orders, he fired at the wreckage, 
but not at human beings. 

9. CLOSING ADDRESS BY PROFESSOR WEGNER 

Professor Wegner recalled the decision of the German Supreme Court 
in the case of the “ Llandovery Castle” ( J ) and submitted that the principle 
on which the German Supreme Court had acted in that case could not be 
followed today. Too much had happened since ther\; the psychology 
of a whole nation, not to say of the world, had changed meanwhile. The 
legal difference between the situation of the Leipzig trials after the last 
war and the present situation was that now the accused were not before 
a German court and the defence did not know exactly what laws were 
going to be applied to their acts. 

Counsel quoted Renault who, in an essay published in 1915, emphasised 
that one had to distinguish between a man being politically responsible and a 
criminal being guilty of a crime. If one confused criminal and political 
responsibility one became oneself guilty of a very dangerous confusion and 
injustice. One could not call any man a war criminal without his doing 

(’) Annual Digest of Public International Law Cases, 1923-1924, Case No. 235 ; British 
Command Paper (1921) Cmd.1422, p. 45 ; Schwarzenberger, International Law and 
Totalitarian Lawlessness, p. 128. 
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wrong and being guilty according to a law enacted before his deed. And as 
to the wrong, one had to consider that in war acts which otherwise would 
be crimes are, in most cases, justified by International Law. Many rules 
of International Law were rather vague and uncertain. Could one decide 
to find an individual guilty of having violated a rule of International Law 
if the States themselves had always quarrelled about that rule, its meaning 
and bearing, if they had never really approached recognising it in common 
practice and hardly knew anything precise concerning it ? If the States did 
not know, how could the individual know ? 

Professor Wegner further referred to statements made by the American 
Professor, Charles G. Fenwick, who, when dealing with the charges against 
the German army for devastation in 1917, resulting from the partial retreat 
of the German troops, had said : “ Owing, however, to the conditional 
character of the prohibitions of the law, it is difficult in these cases as in 
others to determine whether the act of destruction was in violation of 
technical law, even in cases where it appeared to the sufferers to be wholly 
arbitrary and malicious.” 

The Professor went on to say that the decision of the German Supreme 
Court in the case of the Llandovery Castle ” was regarded in Germany 
as treason, and people having taken part in it, or having defended it, were 
treated as traitors. He alleged that a similar tendency against which he had 
always fought in his books and essays was always very strong in some 
quarters ot English and American jurisprudence and especially in that part 
of it which was represented by Austin and his school. Most modern writers 
of that school of thought openly taught, in Professor Wegner's view out¬ 
spoken National jurisprudence, discarding Divine as well as Public Inter¬ 
national Law. It is by such tendencies that, since the second half of the 
last century, the way had been paved for the National Socialist contention 
that there existed no universal truth and law, but that, instead, the will and 
command of the nation had the supreme, absolute and totalitarian value 
claiming an individual’s whole and undivided loyalty. If a heresy like this 
prevailed among so many famous lawyers of almost every country the 
individual must be excused to some extent for a confusion in his conception 
as to right and wrong. H 

Professor Wegner stated that Gardner’s contention that English law did 
not admit a plea of superior command had been refuted by manv writers 
He quoted the prc-1944 text of the British Manual of Military Law’and also 
referred to the “ Caroline ” case and stated that ever since this “ case ” it 
had been a well-established rule in International Law that the individual 
forming part of a public force and acting under the authority of his Govern¬ 
ment is not to be held responsible as a private trespasser or malefactor 
Superior command, as excluding personal responsibility, had, according to 
Professor Wegner, also been recognised in the treatment of prisoners of 
war. 

Referring to American papers published during the second world war 
suggesting that there was a most important difference between the Imperial 
German Government of 1914-1918 and the National Socialist rulers of 19t9 
the Professor pointed out that the average German people were to a very 
large extent to be excused for their unfortunate mistaking of revolutionary 
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violence and political ruse and swindle for something like national leadership. 
The National Socialist administration had been recognised by foreign 
Powers. The fear emanating from the Hitler government was almost irre¬ 
sistible and dominated Germany absolutely. The foreign Powers, including 
Great Britain and the U.S.A., had no such excuse for recognising the Hitler 
administration. 

War criminals could only be convicted of such crimes as were crimes 
according to the penal code ot their country, in the present case the German 
Criminal Code of 1871, and only such punishment might be inflicted as was 
provided by that law. 

10. THE CLOSING ADDRESSES OF THE OTHER DEFENDING COUNSEL 

The advocates defending the accused Hoffmann, Weisspfennig and 
Schwender distinguished the crime of Schwender from that of the others 
because Schwender had neither purposely nor carelessly nor by chance killed 
anybody. If Schwender were to be punished, thousands of soldiers would 
have to be punished, who, on orders, have shot at non-living targets. 

As to Hoffmann and Weisspfennig, Counsel pleaded superior orders and 
further that the offences had not been proved. It was for the court to 
decide whether there had been dolus directus or dolus eventualis or a care¬ 
less offence. He pointed out that in case they were found guilty it must 
be decided whether they were to be punished for murder, for manslaughter 
or for involuntary killing. They were not guilty, as a superior order lifted 
the criminal responsibility from them. Paragraph 47 of the Militdrstraf- 
gesetzbuch, to which the accused were subject at the time of the act and 
which applied to them then, and as long as they were prisoners of war, said . 
“ if a penal law is violated by the execution of an order in the course of 
duty, the commanding superior is alone responsible for it. The obeying 
subordinate meets punishment for participating, however, if it was 
known to him that the order referred to an action which involved a criminal 
purpose.” 

Regarding the culpability of a soldier, one had to distinguish between the 
cases in which the subordinate knew the illegality of the order and those 
in which he did not know it. Only in the former case could one speak of 
the responsibility of an obeying subordinate ; but also in such case the 
British Military Law would not hold the imprisoned enemy responsible, as 
was shown in para. 443 of Chapter XIV of the British Manual of Military 
Law (pre-1944 text) (*)• The advocate referred to the decision of the German 
Reichseericht in the case of the “ Dover Castle,” which was distinguishable 
from the case of the “ Llandovery Castle.” In the “ Dover Castle ” case, 
the Reichsgericht acted on the principle that the commanding superior 
alone was responsible and that the subordinate can only be punished if he 
was aware of the illegality of the order. Counsel submitted that the British 
Government had acquiesced in this decision and thus not objected to the 
principle. In the “ Llandovery Castle ” case, the Reichsgericht established 
the fact that the accused knew that the execution of the order was criminal. 


(•) Amendment No. 12 to the Manual of Military Law 1929, Chapter XIV, notified in 
Army Orders for January, 1936. 
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In the " Dover Castle " case (*) the accused were not aware of that and were 
therefore acquitted. 


Another Defending Officer referred also to the United States Rules of 
Land Warfare, 1914. according to which, he submitted, obedience to superior 
orders was a good defence. 


The amendment of paragraph 443 of the British Manual (•) (Amendment 
No. 34. notified in Army Orders for April, 1944), was, in Counsel’s view 
not valid for several reasons. He referred to the “ Zamora ” case( 7 ) where 
it was stated that the prize court administers International Law and not 
Municipal Law and although it may be bound by the Acts of the Imperial 
legislature, it is not bound by Executive Orders of the Kina in Council If 
that is so then a fortiori the present court was not bound by an amendment 
published by the War Office, and further this amendment was merely a state- 
ment of one writer on the subject of International Law. Counsel referred 
to Wheaton. 1944 Edition, where it is stated on page 586 : “ Common sense 
indicates that it must be very difficult for officers or men to know when they 
are committing war crimes and that in any case they act under immediate 
dread of punishment if they decline to obey orders, so that justice, on the 
whole, tends to the view thatwar crimes must not be charged on individuals ” 

With regard to the 1944 amendment of the British Manual Counsel was 
asked by the Judge Advocate whether he challenged the accuracy of the 
following: The question, however, is noverned hv ih,- • • , 

that members of Ihc a,mad forec, are tounri™ ob Ltajft?lT“"f 


11. THE CLOSING ADDRESS BY THE PROSECUTOR 


The Prosecutor based his case on the decision of the r.n rm . ^ 

Court in the case of the “ Llandovery Castle," where it Su P reme 

“ The *i rin g on boats was an offer.ee against the law of nation* T" S3ld : 
land the killing of unarmed enemies is not allowed. Conic • h " War ° n 
tions as to war on land, paragraph 23. Similarly in war a t le ,u, R , e ?' 
of ship-wrecked persons who have taken refuge in lifeboats is forbidde' ” 
As to the maxim of nullum crimen sine lege, nulla poena 
Prosecutor submitted that it is only applicable to municipal and . ’ the 
and could never be applicable to International Law. slate law » 


The plea of superior orders in any case, on the facts, did not annlv 
and Lenz, but neither could Hoffmann, Weisspfennig and Schwcnd ° ^ 
on the defence of superior orders, because the order which was given b p ly 
was an illegal order. The German Supreme Court had decided in Eck 
of the “ Llandovery Castle ” that the two members of the crew of the U 
who were acting under the orders of their commander committed a war crime 

(*) Annua! Digest, 1923-1924, Case No. 231 ; (1921) Cmd. 1422, p. 42. 

(•) See later, p. 18. 

<*) [1916] 2. A.C.77. 
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in firing at the boat, because they were doing something which was illegal, 
and that court decided that if an order is given which is, in itself, illegal, there 
can be no defence of superior orders. 

With regard to Eck, the Prosecutor stated that in his submission, he must 
be guilty of the charges preferred. Eck admitted in evidence that he knew 
there must be survivors on the rafts. The Prosecutor suggested that that was 
cold-blooded murder. 

Hoffmann admitted that he threw hand grenades. It was established by 
one of the affidavits that one of the persons who died on board the rafts was 
hit by a hand grenade. Subject to the Court’s decision on the question of 
superior orders, the Prosecutor submitted that the case against Hoffmann 
was fully proved. 

In the case of Weisspfennig, the Prosecutor pointed out that his case was 
made the worse by reason of the fact that he was of the medical profession 
and had no right to bear arms at all, except against savages and persons who 
were not in the same position as white men who fought in the war. 

With regard to Lenz, the Prosecutor said that he was a man who first 
objected to the order and then deliberately fired in the direction of a human 
form which was stated to have been on some wreckage. How he could plead 
that he acted under superioi orders was beyond the Prosecutor’s com¬ 
prehension. 

As to Schwender, the only rating involved, there was no doubt that he did 
fire in the direction of the wreckage and that he must have known that they 
were firing on human targets. 

No legal ruling was required in this case as to whether the offence was 
murder or manslaughter. The accused were charged with killing of survivors 
of the ship in violation of the laws and usages of war, as accepted by decent 
nations all over the world. 

12. SUMMING UP BY THE JUDGE ADVOCATE 
The Judge Advocate stated at the very outset that the court should be in 
no way embarrassed by the alleged complications of International Law which 
it had been suggested, surrounded such a case as this. It was a fundamental 
usage of war that the killing of unarmed enemies was forbidden as a result 
of the experience of civilised nations through many centuries To tire so 
as to kill helpless survivors of a torpedoed ship was a grave breach of the 
law of nations. The right to punish persons who broke such rules ot warTiad 
clearly been recognised for many many years. Whatever might be said by 
those who were interested for or against the so-called Leipzig Trials, no one 
as far as the Judge Advocate knew had ever challenged the accuracy ot the 
principle which was expressed in the judgment ol the Supreme Court o 
Germany in the “ Llandovery Castle ” case. The Judge Advocate s advice 
to the Court was that it was entitled to take the statement of principle con¬ 
tained in the Leipzig judgment as the starting point of its investigation ot 
this case. 

Regarding the defence of operational necessity, the Judge Advocate 
stated : “ The question whether or not any belligerent is entitled to kill an 
unarmed person for the purpose of saving his own life has been the subject ot 
. B 3 







12 


THE PELEUS TRIAL 


THE PELEUS TRIAL 


13 


much discussion. It may be that circumstances can arise—it is not necessary 
to imagine them—in which such a killing might be justified. But the court 
had to consider this case on the facts which had emerged from the evidence of 
Eck. He cruised about the site of this sinking for five hours, he refrained 
from using his speed to get away as quickly as he could, he preferred to go 
round shooting, as he says, at wreckage by means of machine guns.” The 
Judge Advocate asked the court whether it thought or did not think that the 
shooting of a machine gun on substantial pieces of wreckage and rafts would 
be an effective way of destroying every trace of the sinking. He asked 
w hether it was not clearly obvious that in any event, a patch of oil would have 
been left which would have been an indication to any aircraft that a ship had 
recently been sunk. He went on to say : “ Do you or do you not think 
that a submarine commander who was really and primarily concerned with 
saving his crew and his boat would have done as Captain Schnee, who was 
called for the defence, said he would have done, namely have removed himself 
and his boat at the highest possible speed at the earliest possible moment for 
the greatest possible distance ? ” 1 

Eck did not reply on the defence of superior orders. He stood before the 
court taking upon himself the sole responsibility of the command which he 
issued. 

i 

With regard to the defence of superior orders, the Judge Advocate said : 

“ The duty to obey is limited to the observance of orders which are lawful. 

There can be no duty to obey that which is not a lawful order. The fact 
that a rule of warfare has been violated in pursuance of an order of a 
belligerent government or of an individual belligerent commander does not 
deprive the act in question of its character as a war crime, neither does it 
confer upon the perpetrator immunity from punishment by the injured 
belligerent.” 

The Judge Advocate added : “ It is quite obvious that no sailor and 
no soldier can carry with him a library of international law, or have im¬ 
mediate access to a professor in that subject who can tell him whether or not 
a particular command is a lawful one. If this were a case which involved the 
careful consideration of questions of international law as to whether or not 
the command to fire at helpless survivors struggling in the water was lawful, 
you might well think it would not be fair to hold any of the subordinate 
accused in this case responsible for what they are alleged to have done ; but 
is it not fairly obvious to you that if in fact the carrying out of Eck's command 
involved the killing of these helpless survivors, it was not a lawful command, 
and that it must have been obvious to the most rudimentary intelligence that 
it was not a lawful command, and that those who did that shooting are not 
to be excused for doing it upon the ground of superior orders ? ” 

The maxim nulla poena sine lege and the principle that is expressed therein 
had nothing whatever to do with this case. It referred only to the municipal 
or domestic law of a particular State and the court should not be embarrassed 
by it in its considerations. 

13. THE VERDICT 

The five accused were found guilty of the charge. 


14. THE SENTENCE 

After Counsel for the Defence had pleaded in mitigation on behalf of the 
accused and some of them had also called witnesses, the following findings 
and sentences of the court were pronounced on 20th October, 1945, subject 
to confirmation : 

Eck, Hoffmann, Weisspfennig were sentenced to suffer death by shooting. 
Lenz was sentenced to imprisonment for life, Schwender was sentenced to 
suffer imprisonment for 15 years. 

The sentences were confirmed by the Commander-in-Chief, British Army 
of the Rhine, on 12th November, 1945, and the sentences of death imposed 
on Kapitanleutnant Heinz Eck, Marine Oberstabsarzt Walter Weisspfennig, 
and Leutnant zur See August Hoffmann, were put into execution at Hamburg 
on 30th November, 1945. 


B. NOTES ON THE CASE 

1. QUESTIONS OF JURISDICTION AND PROCEDURE 

As far as British municipal law goes the jurisdiction of the Court was based 
on the Royal Warrant dated 14th June, 1945, A.O. 81/1945, as amcnded(’). 
As far as the basis of the jurisdiction in International Law is concerned, it 
may be pointed out that the crew of the “ Peleus,” i.e. the victims of the 
crime, consisted of 18 Greeks, 8 British seamen, 1 seaman from Aden, 2 
Egyptians, 3 Chinese, a Russian, a Chilean and a Pole. There were, there¬ 
fore, 9 British subjects among the victims (8 British seamen and one seaman 
from Aden), and in order to establish British jurisdiction in this case it is. 
therefore, not necessary to have recourse to the fact that nationals of other 
Allied states (Greece, China, the Soviet Union and Poland) were among the 
victims, and to the still more general question of the universality of jurisdiction 
over war crimes. 

The crime had been committed on the high seas, and this circumstance 
could be considered an additional ground for the jurisdiction of the court. 

Finally, by the Declaration regarding the Defeat of Germany and the 
assumption of supreme authority with respect to Germany, made in Berlin 
on the 5th June, 1945(•), the four Allied Powers occupying Germany have 
assumed supreme authority with respect to Germany, including all the 
powers possessed by the German government and any state, municipal or local 
government, or authority. The jurisdiction of the British court, sitting in 
the British Zone, could, therefore, also be based on the fact that after the 
debellatio of Germany, the Allied Powers have been the local sovereigns in 
Germany. 

The fact that a Greek ship and 18 Greek nationals were involved as the 
victims of the crime was obviously the reason why the Convening Officer 
appointed, as members of the Court, two officers of the Royal Hellenic Navy. 

The trial was conducted under the rules of procedure as specified in the 


(*) See Annex I, p. 105. 
C) (1945) Cmd. 6648. 
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Royal Warrant which contains a number of alterations of the general rules of 
procedure applicable to trials by Field General Courts Martial. 

Applying the provision of the Royal Warrant, according to which the 
Court may take into consideration any oral statement or any document 
appearing on the face of it to be authentic, provided the statement or docu¬ 
ment appears to be of assistance in proving or disproving the charge, the 
Court admitted inter alia evidence consisting of affidavits made by the three 
survivors of the crew of the “ Pclcus." The affidavit of one of the survivors, 
a British seaman, contained a paragraph stating what the third officer, who 
later died, had told the deponent during the time he nursed him. One of 
the Defending Officers objected by saying that while the Regulations did 
permit affidavits which would not be admissible under the normal rules of 
evidence, there was nothing in the Regulations which says that an affidavit 
which also includes a statement from a third party may be introduced. 

The Judge Advocate, in summing up the discussion on this point, said that 
it was quite clear that in a Court which was bound by the ordinary English 
law this evidence could not be admitted ; but for convenience, and in view of 
the practical difficulties of obtaining evidence in cases such as this, the Court 
was granted a discretion to accept statements of this kind if it was so disposed. 
The only question was whether in the exercise of its discretion the Court 
thought it right to receive this statement. 

The Court decided to admit the statement. 

2. QUESTIONS OF SUBSTANTIVE LAW 

The legal points raised' by the Defence may be summarised under the 
following headings :— 

(i) The absence of mens rea of the accused. 

(ii) The maxim nulla poena sine lege. 

(iii) The defence of operational necessity. 

(iv) The defence of superior orders. 

They will be dealt with in the following pages in this order and notes on 
the following questions involved in the trial will be added :_ 

(v) The problem of classification of War Crimes. 

(vi) The awarding of punishment. 

(i) The absence of mens rea 

The Defence submitted that many rules of International Law are rather 
vague and uncertain and that an individual could not be found guilty of 
having violated a rule of International Law if the States themselves had always 
quarrelled about that rule, its meaning and bearing and if they had never 
really recognised it in anything that might be called a “ common practice " 

One of the defending Counsel alleged that tendencies, according to him 
very strong even among some English and American writers, had paved 
the way for the National Socialist contention that there existed no universal 
truth and law but that instead of it the will and command of the nation had 
the supreme and absolute and totalitarian value, and claimed an individual’s 
whole and undivided loyalty. The National Socialist administration had 
been recognised by foreign Powers, and the fear emanating from the Hitler 
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regime was almost irresistible and dominated Germany absolutely. The 
foreign Powers, including Great Britain and the United States of America, 
had no such excuses for recognising the Hitler administration. 

The Judge Advocate ruied on this plea that if this were a case which in¬ 
volved the careful consideration of the question whether or not the command 
to fire at helpless survivors struggling in the water was lawful in International 
Law, the Court might well think it would not be fair to hold any of the 
subordinates accused in this case responsible for what they were alleged to 
have done. In the present case, however, it must have been obvious to the 
most rudimentary intelligence that it was not a lawful command. 

(ii) The Defence of Nulla Poena Sine Lege 

The Defence submitted, though perhaps not in so many words, that the 
acts committed by the defendants were not crimes according to the law 
to which the accused were subject at the time when the crime was com¬ 
mitted. The Prosecutor replied that the maxim nullum crimen sine lege , 
nulla poena sine lege was only applicable to municipal and State law and 
could never be applicable to International Law. 

The Judge Advocate, in summing up, also ruled lhat the maxim nulla 
poena sine lege and the principle that it expressed had nothing whatever 
to do with this case. It referred only to municipal or domestic law of a 
particular State and the Court should not be embarrassed by it in its con- 
siderations( 10 ). 

(iii) The Defence of Operational Necessity 

The Commander of the U-boat did not plead that he had acted on superiot 
orders. His defence was that he thought that the floating rafts were a 
danger to him, first because they would show an aeroplane the exact spot 
of the sinking, and secondly because rafts at that time of the war could be 
provided with modern signalling communications. The position of U-boats 
was very precarious, particularly in that part of the Atlantic where the 
incident occurred. Eck therefore thought his measure justified. It was 
clear to him that as a result of his shooting at the rafts, the survivors would 
die. 

The Judge Advocate ruled that the question whether or not any belligerent 
is entitled to kill an unarmed person for the purpose of saving his own life 
did not arise in the present case. It may be, he said, that circumstances could 
arise in which such a killing might be justified. On the facts which had 
emerged in the present case, however, the Judge Advocate asked the Court 
whether or not it thought that the shooting with a machine gun at substantial 
pieces of wreckage and rafts would be an effective way ot destroying every 
trace of the sinking. A submarine commander who was really and primarily 
concerned with saving his crew and his boat would have removed himself 
and his boat at the highest possible speed at the earliest possible moment 
for the greatest possible distance. 

(*•) As will tse shown, when the defences of operational necessity and superior orders 
are examined, the acts committed by the accused were punishable at the time they were 
committed both in International Law and in German municipal law. as laid down ny 
the German Supreme Court in the case of the " Llandovery Castle. It was. therelore, 
not necessary for the decision to discard the maxim altogether from the province ot inter¬ 
national Law. 
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The case contains, therefore, no decision on the question whether or to 
what extent operational necessity legalises acts of cruelty such as shooting 
at helpless survivors of a sunken ship because on the facts of the case this 
behaviour was not operationally necessary, i.e. the operational aim, the 
saving of ship and crew, could have been achieved more effectively without 
such acts of cruelty. 

(iv) The Plea of Superior Orders 

(1) The reference to the “ Caroline " case 

The defence relied on what ihey called the “ Caroline ” case, alleging that 
ever since this “ case " it had been a well-established rule of International 
Law that the individual forming part of a public force and acting under the 
authority of his Government is not to be held responsible as a private 
trespasser or malefactor. No pronouncement on this particular alleged 
authority was made by the Judge Advocate in his summing up. Neverthe¬ 
less it may be useful to examine the proposition submitted by the Defence 
in more detail. 

(a) At the outset it should be pointed out that the “ Caroline " case is no 
“ case " in the meaning of a decision of a court, at all. but a mere diplomatic 
incident. In so far as court proceedings were involved in the “ Caroline ” 
incident, they would rather establish a principle contrary to that claimed by 
the defence, as will be shown below. 

</>) In 1X37. during the Canadian Rebellion, several hundreds of in¬ 
surgents seized Navy Island on the Canadian side of the river Niagara and 
chartered a vessel, the “ Caroline," to carry supplies from the American side 
of the river to Navy Island and from there to the insurgents on the mainland 
of Canada. The Canadian Government, informed of the impending danger, 
sent across the Niagara a British force which obtained possession of the 
“ Caroline," seized her arms, set her on lire and then sent her adrift down the 
falls of Niagara. During the attack on the “ Caroline,” two Americans 
were killed and several others were wounded. The United States complained 
of this British violation of her territorial supremacy, but Great Britain 
asserted that her act was necessary in self-preservation since there was not 
sufficient time to prevent the impending invasion of her territorv through 
application to the United States Government. The latter admitted that the 
act of Great Britain would have been justified if there had really been a 
necessity for self-defence, but denied that, in fact, such necessity existed at 
the time. Nevertheless, since Great Britain had apologised for the violation 
of American territorial supremacy, the United States Government did not 
insist upon further reparation. 

From this it follows that this “ Caroline ” incident has nothing to do 
with the individual responsibility of members of armed forces for war 
crimes, but is an illustration of the doctrine of self-preservation in Inter¬ 
national Law. 

(r) The “ Caroline ” incident had a sequel known as the “ Case of 
McLeod” which occurred in 1840. McLeod was a member of the British 
force sent by the Canadian Government in 1837 into the territory of the 
United States for the purpose of capturing the “Caroline.” In 1840 he 
went on business to the State of New York and was there arrested and 
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indicted for the killing of an American citizen on the occasion of the capture 
of the “ Caroline.” At his arrest the British Minister at Washington de¬ 
manded his release, claiming that the destruction of the “ Caroline ” was 
a public act done by persons in Her Majesty’s Service, acting in obedience to 
superior orders and that the responsibility, if any, rested with Her Majesty’s 
Government and could not, according to the usage of nations, be made a 
ground of legal proceedings against the individuals concerned, who were 
bound to obey the authorities appointed by their own Government. The 
United States Secretary of State replied that as the matter had passed into 
the hands of the Courts it was out of the United States Government’s power 
to release McLeod summarily. A writ of Habeas Corpus was applied for 
on McLeod’s behalf, but the courts o f the State of New York refused to 
release him. McLeod had to stand his trial, but he was acquitted on proof 
of an alibi. 

In a note from the American Secretary of State, however, occurs the 
following passage : “ The Government of the United States entertains no 
doubt that after the avowal as a public transaction authorised and under¬ 
taken by the British authorities, individuals concerned in it ought not . . . 
to be holden personally responsible in the ordinary tribunals lor their 
participation in it.” 

(d) In so far as there were actual decisions and proceedings of Courts in 
the Caroline-McLeod incidents, these decisions of the New York Courts 
upheld the personal responsibility of McLeod and he was acquitted on the 
merits of the case, not for reasons of immunity from American jurisdiction, 
or for taking part in an act of State, or for obeying superior orders. 


(e) The diplomatic correspondence in the matter does not concern war 
crimes. The incidents occurred in the relations between two States that 
were and remained at all material times at peace, one of them (Great Britain) 
claiming to have exercised the legally recognised right of self-preservation 
and the other, the United States, acquiescing in it. 

(/) The incident is, if anything, an illustration of the problem ot the 
jurisdictional immunity of armed forces on friendly foreign territory, a 
problem which has played an important part in the legal development during 
the second World War.(“) 

Nothing can be deduced from the “ Caroline-McLeod incident on the 
relationship between belligerents, particularly between a belligerent who is 
in occupation of enemy territory and the captured armed torces ot t e 
conquered belligerent. There does not exist any recognised doctrine in 
International Law under which the immunities of members of the forces ot 
one belligerent from the jurisdiction of the other could be claimed. 

(g) The members of the force that destroyed the “ Caroline ” were engaged 
in an enterprise claimed to be legitimate in International Law. e s ooting 
of survivors of a sunken ship, on the other hand, is, as has been established 
in the “ Llandovery Castle ” case, obviously illegal. 


O') cf. The Allied Forces Act, 1940. the United States 
Act, 1942, and similar enactments and agreements of the United States, the S 
and British Dominions and Dependencies. 
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(2) The British Manual of Military Law and the plea of superior orders 

Until April, 1944. Chapter XIV of the British Manual of Military Law 
contained the much discussed statement (para. 443) that “ members of the 
armed forces who commit such violations of the recognized rules of warfare 
as arc ordered by their Government, or by their commander, are not war 
criminals and cannot therefore be punished by the enemy. He may punish 
the officials or commanders responsible for such orders if they fall into his 
hands, but otherwise he may only resort to other means of obtaining 
redress ...” 

This statement was based on the 5th edition of Oppenheim’s International 
Law, Volume II, page 454. Considerable doubts were cast on the correctness 
of this statement by most writers upon the subject and it was replaced in 
the 6th edition of Oppenheim by its learned editor, Professor Lauterpacht, 
by a statement to the effect that the fact that a rule of warfare has been 
violated in pursuance of an order of a belligerent government or of an 
individual belligerent commander does not deprive the act in question of 
its character as a war crime. 

The fallacy of the opinion expressed in the pre-1944 text (para. 443 of 
Chapter XIV) of the British Manual and the corresponding rule of the 
United States Rules of Land Warfare (para. 347 of the 1940 text), was 
demonstrated in an article by Professor Alexander N. Sack in the Law 
Quarterly Review (Vol. 60, January, 1944, p. 63). The relevance of the plea 
of superior orders became also the subject of research and critical examina¬ 
tion by official and semi-official international bodies which dealt with 
problems of war crimes during the second world war (United Nations War 
Crimes Commission ; London International Assembly, etc.). 

In April. 1944, the British Manual was altered, the sentences just quoted 
being replaced by the following statement of the law : 

“ The fact that a rule of warfare has been violated in pursuance of an 
order of the belligerent Government or of an individual belligerent 
commander does not deprive the act in question of its character as a 
war crime : neither does it, in principle, confer upon the perpetrator 
immunity from punishment by the injured belligerent. Undoubtedly a 
court confronted with the plea of superior orders adduced in justifica¬ 
tion of a war crime is bound to take into consideration the fact that 
obedience to military orders, not obviously unlawful, is the duty of even 
member of the armed forces and that the latter cannot, in conditions of 
war discipline, be expected to weigh scrupulously the legal merits of the 
order received. The question, however, is governed by the major 
principle that members of the armed forces are bound to obey lawful 
orders only and that they cannot therefore escape liability if, in obedience 
to a command, they commit acts which both violate unchallenged rules 
of warfare and outrage the general sentiment of humanity.” 

A similar though not identical alteration of the American Field Manual 
has been brought about by ” Change No. J to the Rules of Land Warfare " 
dated 15th November, 1944. 

In the course of the trial, an objection was raised to the application of the 
law as stated in the amendment to the British Manual of Military Law and 
the decision of the British Privy Council in the Zamora case was invoked 
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where it had been stated that a British Prize Court administers International 
Law and not Municipal Law and although it may be bound by acts of the 
legislature, it is not bound by executive orders of the King in Council. If 
that be so, then, it was said, a fortiori, the Court is not bound by an amend¬ 
ment published by the War Office. 

This objection was not referred to by the Judge Advocate in his summing 
up, but it was implied in his direction to the Court that this plea was not 
well founded. 

The British Manual of Military Law is not a legislative instrument ; it is 
not a source of law like a statutory or prerogative order or a decision of a 
court, but is only a publication setting out the law. It has, therefore, itself 
no formal binding power, but has to be cither accepted or rejected on its 
merits, i.e. according to whether or not in the opinion of the Court it states 
the law correctly. A problem similar to that which arose in the Zamora 
case, namely whether a Prerogative Order in Council is binding upon a 
British Court administering International Law, did not. therefore, arise. 

If a statement contained in the Manual was, as is stated in the footnote to 
the British Amendment No. 34, “ inconsistent with the view of most writers 
upon the subject and also with the decision of the German Supreme Court 
in the case of the Llandovery Castle,” there was no obstacle, constitutional, 
legal or otherwise, to correcting the mistake in the statement of law on the 
one hand, and to proceeding on the basis of the law. as it had thus been 
elucidated, on the other. 

The Judge Advocate accepted the law as stated in the 1944 amendment 
to the British Manual and advised the Court accordingly. 

Counsel for the Defence, asked by the Judge Advocate whether he 
challenged the accuracy of the statement that the question was governed 
by the major principle that members of armed forces are bound to obey 
lawful orders only, stated that he was not prepared to challenge that. 


(3) The case of the “ Llandovery Castle 

Much reliance was placed in the ” Peleus ’ case, both by the Prosecutor 
and by the Judge Advocate, on the decision of the German Supreme Court 
in the case of the hospital ship “ Llandovery Castle, delivered in 19^1 
The case of the “ Llandovery Castle " was treated not only as an authority 
for the rejection of the plea of superior order in the case ol an order mani¬ 
festly illegal, but it was treated as an authority also, as it were, on a special 
rute applicable to the particular facts of the case, namely on the question 
whether or not firing on lifeboats is an offence against the Law o ; ations. 

The facts in both cases were indeed very similar. The commander of the 
U-boat was not on trial before the German Reichsgencht; the trial was 
conducted only against two officers of the crew, whereas the e eus _ 
was against both the commander and the guilty members o t e etc*'- 
motive for the illegal command given by the U-boat commander was sbghtly 
different in the case of the “ Llandovery Castle,” where a hospital ship had 
been sunk and the U-boat commander, P: trig, attempte to e i 
traces of the sinking in order to conceal his crimina act a og , 
the commander of the U-boat in the “ Peleus case c 
ordered the firing on the rafts out of operational necessity. 
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The Prosecutor in the “ Peleus ” trial quoted the German decision in the 
" Llandovery Castle ” case in e.xtenso and the Judge Advocate reminded the 
Court that it was entitled to take the statement of principle of International 
Law which was made in the case of the “ Llandovery Castle ” as the starting 
point of its investigation of the “ Peleus ” case. 

The Defence attempted to distinguish 'he “ Peleus " case from the “ Llan¬ 
dovery Castle " case from two different angles. 

On the one hand, it was submitted that during and since the last war there 
had been a practice on both sides that in certain conditions it might be 
permissible to attack lifeboats and survivors in case of emergency. By this 
alleged practice, the usage of war, according to which lifeboats should not 
be attacked under any conditions, had been changed. The Defence an¬ 
nounced that they would call evidence in order to prove this change of the 
usages of war and a discussion took place whether evidence about this 
alleged practice should be admitted. The Judge Advocate advised the Court 
to allow such evidence as part of the defence, but the plea was not even¬ 
tually substantiated in the course of the trial and the statement of the alleged 
change of the usages of war was not borne out by the evidence. 

The other attempt to distinguish the “ Llandovery Castle ” case was made 
by arguing that the “ Llandovery Castle ” case had been decided by a muni¬ 
cipal court applying German Municipal Law, whereas the “ Peleus” case 
was being decided under International Law. This plea was unsuccessful. 

(v) The Problem of Classification of War Crimes 

One of the defending Counsel submitted that it is necessary' to examine 
whether the accused were to be punished for murder, for manslaughter or 
for involuntary killing. 

The Prosecutor replied that there was no legal ruling required in this 
case as to whether the offence was murder or manslaughter. The accused 
were charged with, “ being concerned in the killing of survivors of the ship 
in violation of the laws and usages of war.” 

The Judge Advocate did not expressly deal with this point, but he stressed 
the fact that the Court was concerned here to decide whether or not there 
had been a violation of the laws and usages of war. The acts committed 
by the accused were therefore considered to be crimes, namely war crimes, 
irrespective of whether in municipal jurisprudence they should correctly be 
classified either as murder or as manslaughter or as any other offence against 
life and limb. 

(vi) The awarding of Punishment 

The Royal Warrant provides in Regulation 9 that a person found guilty 
by a Military Court of a war crime may be sentenced to any one or more 
of the following punishments, namely : (1) death (either by hanging or by 
shooting), (2) imprisonment for life or for any less term, (3) confiscation, 
(4) a fine. 

In the “ Peleus ” case three of the accused, namely, the commander of 
the U-boat, one of the officers and the medical officer, were sentenced to 
death by shooting, the two latter in spite of their plea of superior orders. 
The ship’s engineer was sentenced to imprisonment for life. In his case the 
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Court probably took into consideration, on the one hand, that he did, to a 
certain extent, oppose the order given by the commander to the other accused 
(not to him), and that, on the other hand, he had, without being personally 
ordered, eventually taken part in the shooting. The fifth accused, the 
only rating in the dock, was sentenced to 15 years’ imprisonment, the Court 
probably considering the superior order given to him as an extenuating 
circumstance. 
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CASE No. 2 

THE DOSTLER CASE 

TRIAL OF GENERAL ANTON DOSTLER, COMMANDER OF THE 
75th GERMAN ARMY CORPS 

UNITED STATES M 1 L1 T A R Y COM M 1SSION, ROM E, 8 TH-1 2 TH OCTOBER, 

1945 

Legal Basis of the Jurisdiction of the Commission. Shooting 
of unarmed Prisoners of War. Hague Convention No. IV 
of 1907. Scope of the Geneva Prisoners of War Con¬ 
vention oj 1929. Plea of Superior Orders. 

Anton Dostler was accused of having ordered the shooting 
of fifteen American prisoners of war in violation of 
the Regulations attached to the Hague Convention 
Number IV of 1907. and of long-established laws and 
customs of war. A plea was made to the jurisdiction 
of the Commission by his Counsel, on the grounds, first, 
that the accused was entitled to the benefits of the Geneva 
Prisoners of War Convention of 1929 in the conduct of 
his trial, and, secondly, that the Commission had not 
been legally established. These arguments, and the 
plea of superior orders later put forward on Dostler’s 
behalf, were rejected, and he was condemned to death. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE COURT 

The Trial was conducted by a Military Commission appointed by 
command of General McNarney, consisting of the following: Major-General 
L. C. Jaynes (President). Brigadier-General T. K. Brown, Colonel H 
Shaler, Colonel James Notestein, Colonel F. T. Hammond, Jr., Major F 
W. Roche (Judge Advocate), 1st Lt. W. T. Andress (Assistant Judge 
Advocate), Colonel C. O. Wolfe (Defence Counsel), and Major C K 
Emery (Assistant Defence Counsel). 

In the conduct of its proceedings, the Commission was ordered to follow 
the provisions of circular 114 of Headquarters, Mediterranean Theatre of 
Operations, 23rd September, 1945, entitled “ Regulations for the Trial of 
War Crimes.”( ‘) 

2. THE CHARGE AND SPECIFICATION 

Anton Dostler was charged with violations of the laws of war in that, 
as commander of the 75th German Army Corps, he, on or about 24th 

(') See Annex II, pp. 113 ff. 
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March, 1944, in the vicinity of La Spezia, Italy, ordered to be shot sum¬ 
marily a group of United States Army personnel consisting of two officers 
and 13 enlisted men, who had then recently been captured by forces under 
General Dostler, which order was carried into execution on or about 26th 
March, 1944, resulting in the death of the said 15 members of the United 
States Army. 

3. THE PLEA TO THE JURISDICTION OF THE MILITARY COMMISSION 

At the beginning of the trial the Defence presented a plea to the juris¬ 
diction of the Military Commission to try the accused. Article 63 of the 
Prisoners of War Convention of 1929, it was stated, provided that a sentence 
shall only be pronounced on a prisoner of war by the same tribunals and in 
accordance with the same procedure as in the case of persons belonging 
to the armed forces of the detaining Power. This provision was also set 
out in para. 136 of the American Basic Field Manual, Rules oj Land Warfare. 
By virtue of the provisions of the Constitution of the United States, the 
Geneva Convention had become part of the United States Municipal Law('), 
and Article 16 of the American Articles of War (an Act of Congress) pro¬ 
vided that officers of the United States Army shall be triable only by General 
and Special Courts-Martial, and in no case shall an officer, when it can be 
avoided, be tried by officers inferior to him in rank. 

From this the Defence argued that the proper tribunal to try the accused 
would have been a Court Martial. (Trial before Courts Martial alfords 
to the accused a higher degree of safeguards than trial by a Military 
Commission.) 

The Prosecution replied that the provisions of the Geneva Convention 
with regard to the trial of prisoners ol war, which the Defence had put 
forward, pertained to offences committed by a prisoner ot war in captivity, 
and did not pertain to offences committed against the Law ol Nations 
prior to his becoming a prisoner of war. If the accused, being a prisoner of 
war, had struck a guard. Counsel for the Defence would be absolutely 
correct; the accused would have had to be tried by a Court Martial, tor 
that would have been an offence against the American Articles of ar, 
but in the present case he was being tried for an offence, not against the 
Articles of War, but against the Laws of War, for which a Military Com¬ 
mission might be, and had been for more than a hundred years, the proper 
method of trial. Counsel for the Prosecution quoted from Winthrops 
Military Law and Precedents , p. 835, enumerating the classes of persons w o 
in United States law might become subject to the jurisdiction of Military 
Commissions, and expressly naming individuals ot the enemy s army w ° 
had been guilty of illegitimate warfare or other offences against the laws of 
war. The Prosecutor also referred to paragraph 346 (r) of the Basic Field 
Manual, Rules of Land Warfare, according to which, in the event of clearly 
established violation of the laws of war, the injured party may lega y resor 
to the punishment of captured individual offenders. He lurther quoted 
from paragraph 7 of the same Manual which enumerates the three types of 
military tribunals exercising military jurisdiction, namely . (a) ou s 


C) Counsel could also have pointed out that Congressional Legislation had made the 
Convention part of United States Law. 
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Martial, (6) Militar> Commissions, and (c) Provost Courts, and provides 
that, in practice, offenders who arc not subject to the Articles of War, but 
who by the Law of War are subject to trial by military tribunals, are tried by 
Military Commissions or Provost Courts. 

The Defence said in reply that Winthrop had stated the law valid at the 
time when his book was written, and that this law had been amended when 
the United States ratified the Geneva Convention of 1929 and its provisions 
became part of the law of the land. 

Two further arguments were then put forward by the Defence. The 
first was to the effect that the Commission had been set up by order of an 
American General, whereas the forces operating in that theatre were Allied 
forces of several different nationalities under a British Commanding General, 
Field Marshal Alexander. Counsel claimed that the accused was “ entitled 
to be tried at least by a Court or a Commission appointed by the Comman¬ 
ding General of the theatre of operatiors in which the offence allegedly was 
committed.” since he was “ charged with being a war criminal rather than 
committing an offence against or which is peculiar only to the forces of the 
United States.” • 

Secondly, the Defence argued that, should the foregoing argument be 
regarded as unsound, the appointment of the Commission was in any case 
invalid since, as far as the accused knew, no order had been given by the 
President of the United Stales appointing, or authorising the appointment 
of, the Commission, whereas its appointment required to be carried out 
either by the President or by some person legally authorised in the matter. 
Counsel quoted Article 38 of the Articles of War, to the effect that the 
President “ may by regulations . . . prescribe the procedure ... in cases 
before courts-martia 1 , courts of inquiry, military commissions, and other 
military tribunals . . . ' He admitted that this provision concerned rules 
of procedure and evidence, hut claimed that the implication was that the 
President was also the authority who should establish the procedure whereby 
Military Commissions were to be appointed. 

The Prosecution claimed in reply that by long-standing practice, custom 
and even laws of war the Supreme Commander in the field had the authority 
to appoint a Military Commission. The belligerent injured by the offence 
was the United States, and the Supreme Commander for all American Forces 
in that theatre was General McNarncy, who had appointed the Commission 
and had referred the case to it. 

Under the provisions of Rules of Land Warfare , it was the injured 
belligerent who could bring the captured before a Military Commission, 
and Counsel therefore doubted whether Field Marshal Alexander 
would have had authority to appoint the Commission and refer the 
case to it. 

Finally, Article .'8 was purely permissive in character, not mandatory, 
and there was nothing in the Articles of War which took from General 
McNamey the power to appoint the Commission and to make rules for its 
procedure. 

The Commission overruled the pleas of the Defence. 
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4. THE CASE FOR THE PROSECUTION 

The Prosecution claimed, by virtue of the w itnesses and evidence produced, 
to be able to establish the following facts :— 

On the night of 22nd March, 1944, two officers and 13 men of a special 
reconnaissance battalion disembarked from some United States Navy boats 
and landed on the Italian coast about 100 kilometres north of La Spezia. 
The front at the time was at Cassino with a further front at the Anzio beach 
head. The place of disembarkation was therefore 250 miles behind the then 
established front. The 15 members of the United States Army were on a 
bona fide military mission, which was to demolish the railroad tunnel on the 
mainline between La Spezia and Genoa. On the morning of 24th March, 
1944, the entire group was captured by a party consisting of Italian Fascist 
soldiers and a group of members of the German army. They were brought 
to La Spezia where they were confined near the headquarters of the 135th 
Fortress Brigade. The 135th Fortress Brigade was, at that time, com¬ 
manded by a German Colonel, Aimers (who was not before the Military 
Commission). His next higher headquarters was that of the 75th German 
Army Corps then commanded by the accused, Anton Dostler. The next 
higher headquarters was that of the Army Group von Zangen. commanded 
by the General of the Infantry von Zangen, who was called as a witness in 
the case. The next higher command was that of the Heercsgruppe C or 
Heeresgruppe South West, which was at that time under Field Marshal 
Kesselring. 

The captured American soldiers were interrogated in La Spezia by two 
German Naval Intelligence Officers. In the course of the investigation one 
of the officers of the American party revealed the story of the mission. On 
24th March a report was made by the 135th Fortress Brigade to the 75th 
Army Corps about the capture. On the next morning (25th March, 1944) 
a telegram was received at the headquarters of the 135th Fortress Brigade 
signed by the accused Dostler, saying in substance " the captured Americans 
will be shot immediately.” 

On receiving this cable, the commanding officer ot the 135th Fortress 
Brigade and the Naval Officers interrogating the prisoners got into touch 
with the 75th Army Corps headquarters in order to bring about a stay ol 
the execution. Late on the afternoon of the 25th March, Colonel Aimers 
(then commanding the brigade) received another telegram trom 75th Arms 
Corps which said in substance that by 7.0 o clock the next morning t-tm 
March) he would have reported compliance with the order of execution. 

Colonel Aimers then gave orders for the conduct of the execution, for 
the digging of a grave, etc. During the night from Saturday 25th to Sunday. 
26th March, two attempts were made by officers ot the 135th Fortress Brigade 
and by the Naval Officers to brine about a change in the decision by te ep on 
ing to the accused Dostler. All these attempts having been unsuccessful, 
the 15 Americans were executed on the 26th March, early in the morning. 

They were neither tried, nor given any hearing. 

The argument of the Prosecution was that since the deceased had been 
soldiers of the United States Army, dressed as such and engaged on a genuine 
military mission, they were entitled to be treated as prisoners o war. eir 
execution without trial, therefore, was contrary to the Hague Convention 
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of 1907 and to a rule of customary International Law at least 500 or 600 years 
old. 
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entitled to the privileges of lawful belligerents, though it was admitted that 
they were entitled to a law ful trial even if they were treated as spies.( *) 


5. THE EVIDENCE 

Witnesses for the Prosecution included a Captain in the United States 
Army who had directed the operation against the tunnel. He stated that 
the fifteen soldiers had been bona fide members of the United States Forces ; 
he also bore witness as to the nature of the mission on which they were sent, 
and as to the clothing and equipment which they wore. Witnesses for the 
Prosecution included also an Italian employee of the Todt Organisation and 
two German Naval Intelligence Officers who gave further evidence regarding 
the deceased's clothing. One of the last two identified a document before 
the Commission as representing in substance the Fiihrerbefehl to which 
reference was made by the Defence.! *) Three ex-members of the Wehrmacht 
gave evidence of attempts made to induce Dostler to change the order 
regarding the execution, and on the circumstances of the execution. General 
Zangen appeared in the witness box and denied having ordered the execution 
of the prisoners. 

Two depositions and the notes of a preliminary interrogation of General 
Dostler were also allowed as evidence. The first deposition was made by a 
German lieutenant in hospital, who bore witness to the contents of the 
telegram containing Dostler’s orders regarding the immediate execution of 
the prisoners and to the efforts which were made to avert the latter. The 
second deposition was made by a Captain in the United States Army who 
had been present at the exhumation of the bodies of the soldiers. 

The Delence recalled General Zangen. who bore witness to the accused’s 
merits as a soldier, and called a second Wehrmacht General, von Saenger, 
who described the oath which officers of die German Army had had to take 
on the accession of Hitler to power. As will be seen, General Dostler 
himselt also appeared as a witness under oath. 

Although it was not possible to produce the witnesses primarily needed 
by the Detence (one ot them, the commander of the Brigade, had escaped 
Irom captivity and had not been recaptured, while the others could not be 
traced in the American and British zones), the decisive facts were not con- 
troversial, namely that the victims had been members of the American 
Forces, carrying out a military mission, that the accused had ordered their 
shooting without trial and that they had been so shot. 

6. THE ARGUMENTS OF THE DEFENCE AND REPLIES MADE BY THE PROSECUTION 
(i) That the Deceased n ere not entitled to the Benefits of the Geneva Convention 

The Defence claimed that for any person to be accorded the rights of a 
prisoner ot war under the Geneva Convention, it was necessary, under 

rtic e I thereof, tor that person, inter alia, “ to have a fixed distinctive 
emblem recognisable at a distance.” The submission of the Defence was 
that the American soldiers had worn no such distinctive emblem, and that 
their mission had been undertaken for the purpose of sabotage, to be accom¬ 
plished by stealth and without engaging the enemy. They were not therefore 

(*) See the Appendix, p. 33. 


tii) The Plea of Superior Orders 

The accused relied on the defence of superior orders which was based on 
two alleged facts :— 

(a) The Fiihrerbefehl of 18th October, 1942, the text of which is provided 
in the Appendix. The Fiihrerbefehl laid down that if members of 
Allied commando units were encountered by German troops they 
were to be exterminated either in combat or in pursuit. If they should 
fall into the hands of the Wehrmacht through different channels they 
were to be handed over to the Sicherheitsdienst without delay. 


The Defence Counsel submitted that pursuit could go on for weeks, 
and that it was not ordered that the allied troops should necessarily 
be killed on the spot. 

In answer to the argument of the Prosecution that Dostler had 
exceeded the terms of the Fiihrerbefehl (see later), the Defence pointed 
out that Dostler had received no punishment for his action, whereas 
para. 6 of the order stated that all leaders and officers who Tailed to 
carrv out its instructions would be summoned before the tribunal ol 
war. 


(6) Alleged orders received from the Commander of the Army Group. 
General von Zangen, and from the Commander ot the Hceresgruppe 
South West, Field Marshal Kesselring. 

Dostler also claimed that he had revoked his first order to shoot the men 
and that he had eventually re-issued it on higher order. 

The Defence tried to establish the fact that in 193^ all officers ot the German 
\rmy had had to take a special oath of obedience to the Fiihrer Adolt 
Hitler.( 5 ) This fact was confirmed both by General von Zangen and 
Dostler himself in the witness box. The Prosecution put a question to 
General von Saenger whether he could cite to the Commission any single 
case of a general officer in the German Army who was executed tor dis¬ 
obedience to an order. Von Saenger replied that he had heard of two 
cases, one of which he knew ; the second was only a rumour. The witness 
did not know a case in the German Army in which a general officer was 
executed for disobedience to the Fiihrerbetehl of 18th October. 19 -. 

General von Saenger admitted that the Fiihrer gave out orders which in 
their way interfered with International Law. The officers at the Iront w o 
had to execute these orders were convinced, however, that in those cases 
Hitler would make a statement or by some other means inform the enemy 
governments of his decisions, so that the officers were not responsi v. or 


(*) While the Defence made no use of the facts^l^/f^ili^rs'vicre massed 1 o'lan'Italian 
> ho directed the operation bore witness that all of the “ 9 (h t lhc lmss]0n 

'ackground, and that most of them could speak some Italian. He staled hat UK mjssion 
lad had sabotage as its aim and that the whole company from which'‘ h f '" L ". w 5"- arJ 
iad been recruited in the United States with a view to worl , th coun try j n 

t might be necessary to live off the land, a knowledge of the language ot tne country 
'•hich they were expected to operate was deemed very heipi , r 

C) Actually this happened in J934. when Hide. “ succeeded " H.ndenburg as head ol 
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crimes committed while carrying out his orders. He also said that during 
the war officers could not resign from the German Army. 

Dostler himself said that under the oath to Hitler he understood that it 
was mandatory upon him to obey all orders received from the Fiihrer or 
under his authority. 

Defence Counsel quoted a statement from Oppenheim-Lauterpacht. 
International Law , 6th edition, volume 2, page 453, to the effect that an act 
otherwise amounting to a war crime might have been executed in obedience 
to orders conceived as a measure of reprisals, and that a Court was bound 
to take into consideration such a circumstance. 

The Defence invoked the text of the Fiihrerbefehl which in its first sentence 
itself refers to the Geneva Convention and represents itself as a reprisal 
order made in view ol the alleged illegal methods of warfare employed by 
the Allies. Counsel claimed that retaliation was recognised by the Geneva 
Convention as lawful, that the Fiihrerbefehl stated the basis on which it 
rested and that the accused therefore had a perfect right to believe that the 
order, as a reprisal order, was legitimate. 

The Defence quoted also paragraph 347 of the United States Basic Field 
Manual F.M.27-10 (Rules of ImihI Warfare ), which says that individuals of 
the armed forces will not be punished for war crimes if they are committed 
unuer the orders or sanction of their government or commanders. 

In so tar as the defence was based on the Fiihrerbefehl. the Prosecution 
submitted that, apart from an illegal order being no defence, the shooting 
of the prisoners in the present case had not even been covered by the terms 
of the Fiihrerbefehl, because the latter ordered that Commandos should be 
annihilated in combat or in pursuit, but that if they came into the hands 
of the Wehrmacht, through other channels, they should be handed over 
without delay to the Sicherheitsdienst. The prosecuting Counsel pointed 
out that the deceased had not been killed in combat or in pursuit, and had 
been executed instead of being given up to the Sicherheitsdienst. 

As far as the Defence relied on orders received from Army Group head¬ 
quarters. and headquarters of the Hecresgruppe South West, this defence 
had not been substantiated. As far as the Army Group command was 
concerned, it had not been confirmed by the witness. General von Zangen, 
and as lar as a command of the Heercsgruppe South West was in question, 
it was even rebutted by the statement of a w itness that some hours after the 

South : 'w/n b h ha n- reC f' Ved from the hca dquarters of Heeresgruppe 
take placc^ ^ ^ * ha ' the cxeculion of the 15 Americans should not 

With regard to the text or the Fiihrerbefehl of 18th October, 1942 which 
was used m evidence the Defence Counsel said : “ It is a matter of common 
knowledge that this Fiihrerbefehl was kept extremely secret. As a matter 
of fact practically no originals of it have ever been found. This does not 
purport to be an original we have ; it is a copy on which the signature of 
™ J ,s ,lleg,b . le - 1 Ulld erstand it was secured from the French 
L? a 7 to fin ? y '* ° n - Und tha ‘ ° ne C °Py is thc on 'y one ‘hey have 

r?h Ur 'p g K hlS ^fT! nat f io "’ the accused, on being handed a copy of the text 
of the Fiihrerbefehl of October, 1942, said that a document which he had 
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received in 1944 through Army Group channels contained substantially 
everything that was in the 1942 text, but with certain additions. He stated 
further that “ this copy is not the complete Fiihrerbefehl as it was valid in 
March, 1944. In the order that laid on my desk in March, 1944, it was much 
more in detail ... the Fiihrerbefehl which was laying in front of me listed 
the various categories of operations which may come under the Fiihrerbefehl. 
In addition there was something said in that Fiihrerbefehl about the inter¬ 
rogation of men belonging to sabotage troops and the shooting of these 
men after their interrogation. ... I am not quite clear about the point, 
whether a new Fiihrerbefehl covering the whole matter came out or whether 
only a supplement came out and the former Fiihrerbefehl was still in 
existeace. ... The Fiihrerbefehl has as its subject commando operations 
and there was a list of what is to be construed as commando operations. 
I know exactly that a mission to explode something, to blow up something, 
came under the concept of commando troops. 

With regard to the mission of the 15 American soldiers he claimed that, 
after making consultations with staff officers, “ as it appeared without doubt 
that the operation came under the Fiihrerbefehl an order was given by me 
and sent out that the men were to be shot." 

General von Saenger said that in the Autumn of 1943 he had been 
acquainted with a Fiihrerbefehl on the same subject which was different in 
contents from that before the Commission. On the other hand, three wit¬ 
nesses, namely, one of the German Naval Intelligence cers, 
Wehrmacht Adjutant and General von Zangen. could remember no ame 
ments to the Fiihrerbefehl of October, 1942. 

7. THE VERDICT 

The Commission found General Dostler guilty. 

8. THE SENTENCE 

General Dostler was sentenced to be shot to death by musketry, 
sentence was approved and confirmed, and was carrie into execu 


B. NOTES ON THE CASE 

1. REGARDING THE PLEA TO THE JURISDICTION 

If the argument of the Defence regarding the interpretationi ofThe^Geneva 
Convention were correct, it would have tar-reac ing con* 9 e arme d 
regard to the trial of such war criminals as had been mem . 
forces of the enemy and had therefore, on being captured, acquired the 
status of prisoners of war. War criminals would not only be Protected y 
Art. 63 of the Geneva Convention, which would guarantee thc^^, ^^ 
the United States jurisdiction, the statutory safeguar s o 
War and the protection of the " due process of law clause of the Fifth 
Amendment, and in other jurisdictions all the proce ura rig s 
the law of the capturing State to its own soldiers, but wou , j 

provisions of Arts. 60-66 of the Geneva Convention app ica ' ’ 

therefore, be necessary for the authorities instituting ® pr .• 

notify the representative of the protecting Power (Art. 60), t e r p 
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of the protecting Power would have the right to attend the hearing of the 
case (Art. 62. para. 3), the alleged war criminal would have the right of appeal 
against any sentence against him in the same manner as persons belonging 
to the armed forces of the detaining Power (Art. 64), sentences pronounced 
against prisoners of war would have to be communicated immediately to 
the protecting Power (Art. 65) and, if sentence of death were passed on a 
prisoner of war, a communication setting forth in detail the nature and the 
circumstances of the offence w ould have to be addressed to the representative 
of the protecting Power for transmission to the Power in whose armed forces 
the prisoner served (Art. 66, para.l); and it would, finally, be forbidden to 
carryout the sentence before the expiration of a periodof at least three months 
from the date of the receipt of this communication by the protecting Power 
(Art. 66, para. 2). 

The Military Commission in the Dostler trial decided that the provisions 
of Art. 63 of the Geneva Convention were not applicable to the case. As 
is customary, the reasons of the Military Commission were not given. 

The decision of the Military Commission on this point is in accordance 
with the decision of the majority of the Supreme Court of the United States 
in the case of the Japanese General Yamashita (delivered on 4th February. 
1946). The Supreme Court, per Stone. C. J„ held that Art. 63 (and Art. 60) 
of the Geneva Convention have reference only to offences committed by a 
prisoner of war while a prisoner of war and not to violations of the law of 
war committed while a combatant. This conclusion of the majority of the 
Supreme Court is based upon the setting in which these articles are placed 
in the Geneva Convention. Art. 63 ol the Convention appears in Part 3 
( Judicial Suits ) of Chapter 3. entitled “ Penalties applicable to Prisoners 
of VVar. This forms part of Section V, “Prisoners’ Relations with the 
Authorities," one of the sections of title Ill. “ Captivity.” All taken together 
relate only to the conduct and control of prisoners of war while in captivity : 
( hapter 3 is a comprehensive description of the substantive offences which 
prisoners of war may commit during their imprisonment, of the penalties 
which may be imposed on account of such offences, and of the procedure 
by w hich guilt may be adjudged and sentence pronounced. The majority 
of the Supreme Court therefore thought it clear that Part 3, and Art. 63 
which it includes, apply only to judicial proceedings directed against a 
prisoner of war for offences committed while a prisoner of war. 

Mr. Jusuce Rutledge, in his minority opinion, in which Mr. Justice 
Murphy joined, held that the context in which Arts. 60 and 63 are placed 
did not give any support to the argument of the majority of the Court. 
Neither Art. 60 nor Art. 63 contained, in the opinion of the minority, such 
a restriction of meaning as the majority read into them. In the absence of 
any such limitation, it would seem that they were intended to cover all 
judicial prooeedings. whether instituted for crimes allegedly committed 

nr,™ i a e .i, Ca ^ tUre or ' atcr * n Mr Justice Rutledge’s opinion, policy 
s ppor e is view I or such a construction was required for the security 

S ?c' erS ’ l3ken prisoner ’ as rauch as for that of prisoners 
taken by the United States. And the opposite view would leave prisoners of 

of Laf 6 " u° u Ik ' 0rm °' trialand Punishment, for offences against the law 

the n't "r, k C , ir caplors ™ght w ' s h t0 use, while safeguarding them, to 
he extent of the treaty limitations, in cases of disciplinary offences. This, 
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in many instances, the minority contended, would be to make the treaty 
strain at a gnat and swallow a camel. 

2. REGARDING THE PLEA OF SUPERIOR ORDERS 
(i) The “ Dover Castle ” Case 

The Defence claimed that reprisal was recognised by the Geneva 
Convention as lawful and that, since the Fuhrerbefelll stated the basis on 
which it rested, the accused had a right to believe that the order, as a reprisal 
order, was legitimate. 

This was a line of thought on which the decision of the German Supreme 
Court in the case of the “Dover Castle” was based.C) The German 
Supreme Court acquitted in 1921 the accused who pleaded guilty to torpedo¬ 
ing a British hospital ship, because in the Court’s view the accused were 
entitled to hold, on the information supplied to them by their superiors, 
that the sinking of an enemy hospital ship was a legitimate reprisal against 
the abuse of hospital ships by the enemy in violation of Hague Convention 
No. X. Professor Lauterpacht, in the British Yearbook oj International 
Law, 1944, page 76, says that “ no person can be allowed to plead that he 
was unaware of the prohibition of killing prisoners of war who have sur¬ 
rendered at discretion. No person can be permitted to assert that, while 
persuaded of the utter illegality of killing prisoners of war, he had no option 
but to obey an order.” “ But the situation is,” according to Lauterpacht 
“ more complicated when the accused pleads not only an order, but the fact 
that the order was represented as a reprisal for the killing by the adversary 
of prisoners of his own State." 

This plea was, though not in so many words, made by Dostler’s Defence 
and overruled by the Commission. 

The Commission's decision on this point is in accordance, inter alia, 
with Art. 2, para. 3, of the Prisoners of War Convention of 1929, according 
to which measures of reprisal against prisoners of war are forbidden. From 
this it follows that under the law as codified by the 1929 Convention there 
can be no legitimate reprisals against prisoners of war. No soldier and 
still less a Commanding General, can be heard to say that he considered the 
summary shooting of prisoners of war legitimate even as a reprisal. 

Through the express provision of Art. 2, paragraph 3 of the Geneva 
Convention, the decision of the German Reichsgericht in the Dover 
Castle ” case has lost even such little persuasive authority as it may have had 
at the time it was rendered. 

(ii) The United States Basic Field Manual and the Plea of Superior Orders 
The Defence relied also on paragraph 347 of the United States Basic Field 
Manual FM.27-10 (Rules of Land Warfare) which says that individuals of 
the Armed Forces will not be punished for war crimes if they are committed 
under the orders or sanction of their government or commanders. The 
commanders ordering the commission of such acts, or under whose authority 
they are committed by their troops, may be punished by the belligerent into 
whose hands they may fall. It will be appreciated that this provision of 

(•) Annual Digest of Public International Law Cases, 1932-1924, Case No. 231 : British 
Command Paper (1921) 1422, p. 42. 










32 


THF. DOSTLER CASE 


THE DOSTLER CASE 


33 


paragraph 347 of the American Rules of Land Warfare corresponds exactly 
to the original text of paragraph 443 of Chapter XIV of the British Manual 
of Military Law.(') 

Paragraph 443 of the British Manual was amended in April, 1944, (by 
Amendment No. 34) to the elTect that " the fact that a rule of warfare has 
been violated in pursuance of an order of the belligerent Government or of 
any individual belligerent commander does not deprive the act in question 
of its character of a war crime ; neither does it, in principle, confer upon the 
perpetrator immunity from punishment by the injured belligerent.” 

A similar alteration of the American Field Manual has been brought 
about by Change No. 1 to the Rules of Land Warfare, dated 15th 
November, 1944. By this amendment, the sentences quoted above from 
paragraph 347 of the Rules of Land Warfare have been omitted and the 
following provisions have been added to paragraph 345 :— 

“ Individuals and organisations who violate the accepted laws and 
customs of war may be punished therefor. However, the fact that the 
acts complained of were done pursuant to order of a superior or govern¬ 
ment sanction may be taken into consideration in determining culpability, 
either by way of defence or in mitigation of punishment. The person 
giving such orders may also be punished.” 

It will be seen that the statement of the law contained in the new text of 
the American Basic Field Manual differs somewhat from the 1944 text of the 
British Manual, though both abandon the sweeping statements contained in 
the former text regarding the plea of superior orders. The new British text 
appears to exclude an unlawful order as a defence, thus being in line with the 
law as it was eventually laid down in Article 8 of the Charter of the Inter¬ 
national Military Tribunal of 8th August, 1945, under which superior orders 
are not to free a defendant from responsibility, but may be considered in 
mitigation of punishment. 

The statement contained in the new text of paragraph 345 of the American 
Basic Field Manual makes it possible to consider superior orders or Govern¬ 
ment sanction in determining culpability, either by way of defence or in 
mitigation of punishment. 

Neither the British Manual of Military Law nor the United States Basic 
Field Manual are legislative instruments ; both were published only for 
informative purposes, and if a certain statement, contained in both, was, as 
is stated in the footnote to the British Amendment No. 34, “ inconsistent 
with the view of most writers upon the subject and also with the decision 
of the German Supreme Court in the case of the ‘ Llandovery Castle,’ ” there 
was no obstacle, constitutional, legal, or otherwise, in the way of correcting 
the mistake in the statement of law on the one hand, and proceeding on the 
basis of the law as it thus had been elucidated on the other. 

It may be added that the Regulations for the Trial of War Crimes issued 
for the Mediterranean Theatre of Operations on 23rd September, 1945, 
under which the trial was conducted, contain the provision (Regulation 9)( s ) 
that “ the fact that an accused acted pursuant to order of his Government 

< >) Sec Note on the " Peleus ” case. No. I of this series, supra, p. 18 of this volume. 

(■) See Annex II, page 120. 


or of a superior shall not free him from responsibility but may be considered 
in mitigation of punishment if the commission determines that justice so 
requires.” This provision was, however, not referred to during the trial. 

(iii) The application of the Fiihrerbefehl to the facts of the Dostler Case 

It was submitted by the Prosecution that—apart from the general reason 
that an illegal order is no excuse—Dostler could not rely on the defence of 
superior order because his act was not covered even by the Fiihrerbefehl. 

Paragraph 3 of the Fiihrerbefehl is to the effect that all enemy troops 
encountered by German troops during so-called commando operations 
were to be exterminated to the last man, either in combat or in pursuit. 
It such men appeared to be about to surrender, no quarter should be given 
on general principle. 

As the Prosecution pointed out, the 15 American service men had not been 
killed either in combat or in pursuit; they had been shot at least 45 hours 
after capture. 

This was contrary even to the Fiihrerbefehl, w hich provides in paragraph 4 
that if members of such commando units were to fall into the hands of the 
Wehrmacht through different channels (for example, through the police in 
occupied territories), they were to be handed over to the Sicherheitsdienst 
without delay. It was formally forbidden to keep them, even temporarily, 
under military supervision. 

From this it follows that even if the Fiihrerbefehl had been binding upon 
Dostler, he ought to have acted according to paragraph 4 and handed over 
the prisoners to the Sicherheitsdienst, and that he was not even under the 
terms of the Fiihrerbefehl entitled to have them shot. It was asserted by 
one of the witnesses that, on the day of the execution, an S.S. officer and an 
S.S. truck came down from Genoa to La Spezia to take the 15 Americans 
over ; but the Lieutenant in charge of the execution squad did not hand 
them over and told them that he had received a written order from General 
Dostler that the 15 Americans should be shot immediately. 

It may be added that Dostler would have committed a war crime even if 
he had acted according to paragraph 4 of the Fiihrerbefehl and had handed 
over the prisoners of war to the S.D. 


APPENDIX 

THE TEXT OF THE FUHRERBEFEHL AS PRODUCED IN THE TRIAL(’) 

The Fiihrerbefehl of 18 th October, 1942 

1. Recently our adversaries have employed methods of warfare contrary 
to the provisions of the Geneva Convention. The attitude of the so-called 
commandos, who are recruited in part among common criminals released 
from prison, is particularly brutal and underhanded. From captured 
documents it has been learned that they have orders not only to bind prisoners 
but to kill them without hesitation should they become an encumbrance or 

(’) See supra p. 26. The text of another order by Hitler relating to the treatment of 
captured saboteurs was produced in evidence at subsequent war crime trials, and will be 
dealt with in a later volume of this series of Law Reports. 
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constitute an obstacle to the completion of their mission. Finally, we have 
captured orders which advocate putting prisoners to death as a matter of 
principle. 

2. For this reason, an addition to the communique of the Wehrmacht of 
7th October, 1942, is announced ; that, in the future, Germany will resort 
to the same methods in regard to these groups of British saboteurs and 
their accomplices—that is to say that German troops will exterminate them 
without mercy wherever they find them. 

3. Therefore, I command that: Henceforth all enemy troops encountered 
by German troops during so-called commando operations, in Europe or in 
Africa, though they appear to be soldiers in uniform or demolition groups, 
armed or unarmed, are to be exterminated to the last man, either in combat or 
in pursuit. It matters not in the least whether they have been landed by 
ships or planes or dropped by parachute. If such men appear to be about 
to surrender, no quarter should be given them on general principle. A 
detailed report on this point is to be addressed in each case to the OK.W for 
inclusion in the Wehrmacht communique. 

4. If members of such commando units, acting as agents, saboteurs, etc., 
tall into the hands ot the Wehrmacht through different channels (for 
example, throdgh the police in occupied territories), they are to be 
handed over to the Sicherheitsdienst without delay. It is formally-for¬ 
bidden to keep them, even temporarily, under military supervision (for 
example, in P/W camps, etc.). 

5. These provisions do not apply to enemy soldiers who surrender or are 
captured in actual combat within the limits of normal combat activities 
(offensives, large-scale air or seaborne landings). Nor do they apply to 
enemy troops captured during naval engagements, nor to aviators who have 
baled out to save lives, during aerial combat. 

6. I will summon before the tribunal of war all leaders and officers who 
fail to carry out these instructions—either by failure to inform their men or 
by their disobedience of this order in action. 
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CASE No. 3 

THE ALMELO TRIAL 

TRIAL OF OTTO SANDROCK. AND THREE OTHERS 

BRITISH MILITARY COURT FOR THE TRIAL OF WAR CRIMINALS, 
HELD AT THE COURT HOUSE, ALMELO, HOLLAND, 

ON 24TH-26TH NOVEMBER, 1945. 

Killing without trial of a British prisoner of war and of a civilian 
national of an occupied country. Espionage and war 
treason. The pleas of superior orders and of superior 
force. 

The accused Sandrock was in command of a party which 
killed a British prisoner of war and a Dutch civilian who 
had been living in hiding in the house of a Dutch lady. 
The accused Schweinberger fired the actual shots, the 
accused Hegemann and Wiegner assisted. The pleas 
of superior orders, of “ superior force," and oi the 
absence of mens rea were unsuccessful. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE COURT 

The Court was a British Military Court convened under the Royal 
Warrant of 14th June, 1945, Army Order 81/1945, by which Regulations 
for the trial of war criminals were issued.(') 

The Court consisted of Brigadier G. A. McL. Routledge, C.B.E., M.C., 
M.M., Commander 107 H.A.A. Bde., as President, and, as members. 
Colonel G. A. de Brauw, Royal Netherlands Army, Lieutenant-Colonel 
H. A. A. Parker, Lake Superior Regt., Canadian Forces, and Squadron- 
Leader H. B. Simpson, H.Q. 83 Group, R.A.F. 

The Judge Advocate was C. L. Stirling. Esq., C.B.E., Barristcr-at-Law, 
Deputy Judge Advocate General of the Forces. 

The Prosecutor was Major A. E. E. Reade, Intelligence Corps, Major 
Legal Staff, Headquarters, British Army of the Rhine. 

The Defending Officer was Major D. L. E. Paterson, R.A., 244/61 Medium 
Regiment, R.A. (Law Clerk.) 

2. THE CHARGE 

The accused, Georg Otto Sandrock. Ludwig Schweinberger and Franz 
Joseph Hegemann, were charged with committing a war crime in that they 
at Almelo, Holland, on 21st March, 1945, in violation of the laws and usages 
of war, did kill Pilot Officer Gerald Hood, a British prisoner of war. 


(') See Annex l, pp. 105-10. 
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The accused Georg Otto Sandrock, Ludwig Schweinberger and Helmut 
Wiegner, were charged with committing a war crime in that they at Almelo, 
Holland, on 24th March, 1945, in violation of the laws and usages of war, 
did kill Bote van der Wal, a Dutch civilian. 

It will be seen that Sandrock and Schweinbcrger were implicated in both 
charges. Hegemann only in the first and Wiegner only in the second. 

3. THE CASE FOR THE PROSECUTION 
(i) The Prosecutor's Opening Speech 

All four of the accused were N.C.O.s serving in a special security detach¬ 
ment, stationed at Almelo, Holland, in March 1945. 

In August 1944 a member of the Dutch underground brought Pilot 
Officer Hood to a house occupied by Mrs. van der Wal, a widowed lady 
who was living w ith her 20 years old unmarried daughter and with her son 
Bote, the second victim, who was a young Dutchman hiding from the 
Germans in order to avoid compulsory labour service in Germany. 

Pilot Officer Hood was wearing a civilian overcoat and trousers, but Royal 
Air Force boots and underwear, with an identity disk apd a service watch. 
After baling out of a burning Lancaster, he had hidden his uniform and 
parachute and had obtained clothes from a farmer. After a few days with 
the van der Wals, Hood went to another house in the neighbourhood, whence 
he returned to the van der Wals on 2nd January, 1945. He lived there 
until 13th March, 1945. 

During the night of 13th-14th March, Dutch Nazi police accompanied 
by S.S. came to the house, searching for Bote van der Wal, and in the course 
of the search, they eventually discovered Hood and Bote hiding together. 
They were both taken to Almelo prison where they were interrogated by the 
accused Sandrock, who w as carrying out the interrogation on the instructions 
of an S.S. Lieutenant, Untersturmfiihrer Hardegen, the officer in charge of 
the detachment. (Hardegen was not before the court.) 

On the 21st March, 1945, Hardegen told Sandrock that the British airman 
had been condemned to death and that two men must be detailed to accom¬ 
pany Sandrock to a wood on the outskirts of Almelo, where Hood was to 
be shot. Thereupon Sandrock gave Schweinberger and Hegemann their 
orders. They drove to the wood, where Pilot Officer Hood was ordered to 
get out of the car. Sandrock told him that he had been condemned to 
death, and, after a few paces, Schweinberger shot him from behind, in the 
base of the skull, at a distance of about one yard. Hood was paitially 
undressed by Schweinberger on the orders of Sandrock, while Sandrock dug 
the grave. Hegemann was left standing by the car. Schweinberger stole 
Hood's wrist watch, and they then carried him to the grave. 

On 24th March, 1945, exactly the same procedure was followed in the case 
of van der Wal, except that on that day Hegemann was not present and 
Wiegner took his place. 

After the liberation of Holland, the graves of both victims were located 
and the bodies identified beyond all doubt. 

In opening the case, the Prosecuting Officer pointed out that superior 
orders are no defence to the commission of a criminal action, either in British, 
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International or, for that matter, German law, and he expressed the opinion 
that it was British law which prevailed in that court, under the Royal Warrant. 

The Prosecutor referred to para. 443 of the British Manual of Military Law, 
(1944 text), and pointed out that Hood and van der Wal had never been 
tried, so that the so-called execution had no connection with any legal 
process and was in fact cold-blooded murder. After quoting Regulation 8( ii) 
of the Royal Warrant (see part B of this report) the Prosecutor added that 
the analogy which seemed to him most fitting in this case was that of a 
gangster crime, every member of the gang being equally responsible with the 
man who fired the actual shot. 

The Prosecution submitted documentary evidence establishing the identity 
of Pilot Officer Hood. 

(ii) The Evidence for the Prosecution 

The facts alleged by the Prosecution were confirmed by a number of 
witnesses, namely the mother of the second victim, Mrs. Ebeltje van der 
Wal, his sister. Miss Grietje Adriaantje van der Wal, a Dutch prison warder, 
Jan Hendrick Veldhuis, another Dutch warder, Derk Jan Pasmann, a 
Dutch detective, Petrus Gerardus van Deurscn, and Lt.-Col. N. Ashton 
Hill, the Commanding Officer of No. 2 War Crimes Investigation Team, 
who had interrogated the four accused. From the depositions of Mrs. and 
Miss van der Wal, it appeared, inter alia , that they had been informed of the 
fate of Bote van der Wal only after liberation. Written statements made to 
Lt.-Col. Hill by the four accused were put in as evidence for the Prosecution) s ). 
The accused had not been cautioned by Lt.-Col. Hill. 

4. THE CASE AND EVIDENCE FOR THE DEFENCE 

(i) Outline of the Defence 

The Defence admitted that the killing actually did take place. Since 
superior orders in themselves are no excuse, the accused, in the submission 
of the Defending Officer, were left with two lines of defence : firstly that in 
the face of superior orders the accused were forced to carry out orders 
which they might have known to be unlawful ; secondly that the knowledge 
open to the accused of what was and what was not lawful was not what it 
might appear to a British court. So far as the accused knew, it was quite 
possible that the two victims were in fact liable to be shot. 

(ii) The Evidence of the Accused Georg Otto Sandrock 

Sandrock, in civilian life a printer, admitted the full truth of the pre-trial 
statement which he had made. He said that it was perfectly clear to him 
that he had to carry out every order that was given to him and that no other 
course of action was possible. 

If he had not carried out the orders, he might have been responsible 
himself and have been executed, and, besides, his family in Germany would 
have been responsible for his deeds. His Commanding Officer, Hardegen, 
had made this point clear to him. “ If the Lieutenant says that this man has 
been condemned to death, 1 have to carry out the order,]’ he said. During 

(*) These statements and the other exhibits are not available to the Secretariat of the 
United Nations War Crimes Commission. 
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the examination and cross-examination of Sandrock, it was pointed out by 
the Defence that the statements he (and. for that matter, the other accused) 
had made quite willingly, both to the Dutch investigating officers and to 
Lt.-Col. Hill, showed that they felt no guilt. 

Counsel for the Prosecution, on the other hand, caused the accused 
Sandrock to read the German provisions about the carrying out of death 
sentences which obviously had not been complied with in the case of Hood 
and van der Wal. 

The Judge Advocate summed up the attitude of the accused as not sug¬ 
gesting that this was an execution which was carried out in the way it ought 
to have been done ; what the witness was saying and all he was saying was 
that he was told to do this by his superior officer and that he had done it. 

(iii) The Evidence by the oilier three accused 

The accused Schweinberger, in civilian life a builder, testified that 
Hardegen, in taking over the command of the unit, had made a " welcome ” 
speech and threatened all of them that if anybody wanted to leave the unit, 
he would be put into a concentration camp, and his family would get into 
trouble. In the Dutch prison he had actually signed the book confirming 
that he had taken van der Wal from the prison. Sandrock asked him 
(Schweinberger) whether he could execute a man and he answered : “ If I 
must,” and asked w ho had ordered it. He was told that the order came from 
Hardegen. He had shot both victims in the neck with a revolver. He also 
admitted that he removed the clothes and the watch. 

The accused Hegcmann, in civilian life a factory owner employing 100 
people, and the accused Wiegner, in civilian life a teacher in a secondary 
school, admitted in evidence the part they had played, namely waiting near 
the car, and preventing people from coming near while the shooting took 
place. 

(iv) The Defence witness, Kuckuk 

This witness, a commissar of police with the army rank of captain, 
had served in the Gestapo Dienststelle at Almelo, under Hardegen who had 
only the rank of a lieutenant. He had been present when, on 21st March, 
1945, Sandrock entered Hardcgen's office, full of emotion, and said that he 
would not do “ that ” because he was not a hangman’s assistant. Hardegen 
got angry, swore at him and said that he insisted that Sandrock carry out the 
order. After Sandrock had gone. Kuckuk asked Hardegen what Sandrock 
should do, but Hardegen did not give any explanation : he only said : 
“ When I have given an order, I insist on its being carried out, and if there 
is one more man who does not carry out my order, 1 will shoot him.” On 
7th May, 1945, at the time of the capitulation, all the people in the Dienst¬ 
stelle had been collected and Hardegen in a way said goodbye to them, 
adding : “ 1 will have to get away from here because everything that has 
been done under my command is my responsibility. I am in danger and that 
is why I have to go.” 

(v) The Closing Address for the Defence 

The closing address of the Defending Officer again pleaded “ superior 
force ” arising out of the circumstances in which the accused found them¬ 
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selves. He read Article 29 of the Hague Regulations, containing the 
definition of a spy. He quoted paragraph 164 of Chapter XIV of the British 
Manual of Military Law, according to which an officer or soldier who is 
discovered behind the enemy’s lines dressed as a civilian may be presumed 
to be a spy, and paragraph 172, according to which concealing a spy may be 
made the subject of a charge and is equally punishable w ith other war crimes. 
According to paragraph 445 of Chapter XIV of the British Manual of 
Military Law, the aiding of enemy prisoners of war to escape is an example 
of war treason, and is punishable by death, as a war crime. Counsel 
admitted that even a spy may not be sentenced to death without a trial, but 
that if one is held and the sentence of death is passed, failure to .carry out 
incidental provisions, such as sending information to the protecting Power, 
or to the next of kin, need not necessarily be construed as a crime or even a 
sign of a guilty conscience. Ignorance of law is no excuse, but the maxim 
only applies in limited fields. It cannot be made to apply to everybody over 
every branch of the law. 

The Defence put forward the plea of superior force, qualified in two ways. 
First, the existence of superior force had been proved by the evidence of 
Kuckuk and of various of the accused, that superior force was a matter of 
life and death to them and possibly of life and death, but certainly of liberty, 
to their families. Superior force could compel the accused to commit an 
act which they might have known or should have known to be unlawful 
and might also have debased their judgment as to what was law ful and what 
was not lawful. The second qualification was that the accused, with their 
limited view of the facts, had reason to believe that the victims were guilty. 
If an Englishman was connected with the Dutch underground, there was a 
certain amount of reason for supposing that he was engaged on espionage. 
Van der Wal had given refuge to an enemy ; therefore it would appear that 
in his case, at any rate, there was an obvious case of war treason. Sandrock 
could also reasonably plead that Hood was a spy. The accused were 
absolutely lacking in the intention to commit a crime ; if they did commit a 
crime it was negligence and nothing more. This would transform murder 
into manslaughter. 

5. THE CLOSING ADDRESS FOR THE PROSECUTION 

The Prosecution contended that the sequence of events in this case was 
scarcely in dispute. All the accused were fully conscious of the irregularity 
of what they were doing. Was there a soldier in any army, the Prosecutor 
asked, who had not heard of a firing party, who had not some general idea 
of the formalities proper and necessary before the lawful sentence of death 
could be carried out on anybody ? 

The Prosecutor suggested to the military members of the court that the 
handling of a revolver with any accuracy at point blank range in the dark 
was one of the most difficult of military accomplishments. It was not 
acquired without practice. The evidence was that Schweinberger had had 
very little ordinary revolver practice on the range. The court might draw 
their own conclusions as to why Schweinberger was selected for this task, 
when they knew the accuracy with which he shot two men in the back of the 
neck. 
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The essence of this case was that neither Hood nor van der Wal were 
ever tried for any offence. The court must exercise its ordinary common 
sense as to whether any of the accused even believed that such a trial could 
have taken place when they saw that first Hood and then van der Wal were 
left sitting in an office for several hours under no escort except such guard 
as was afforded by various personnel of the Dienststelle coming in and out 
in the course of their various duties. 

One of the accused had alleged that after the retreat of the Germans in 
France in 1944. the regulations were suspended and provisions were made for 
the summary execution of suspects by the German security service. If 
these regulations, in flagrant violation of International Law, were made by 
an enemy when he found himself in a tight corner and on the verge of defeat, 
they were certainly no answer to the charge. Counsel reminded the court 
of the relevant passages in the Manual as to superior orders and added 
that he could quote several authorities, but that he would like to read only 
one brief passage, inasmuch as it put the same principle in slightly different 
words. It was an authority which the accused might have good reason to 
know. Counsel went on to quote from an article by Dr. Goebbels published 
in a German newspaper on 28th May, 1944, the following words : “ No 
international law of warfare is in existence which provides that a soldier 
who has committed a mean crime can escape punishment by pleading as his 
defence that he followed the commands of his superiors. This holds 
particularly true if those commands are contrary to all human ethics and 
opposed to the well-established international usage of warfare.” 

6. THE SUMMING L'P Of THE JUDGE ADVOCATE 

(i) The charge concerning the killing of Pilot Officer Hood 

The Judge Advocate stated that there was no dispute that Pilot Officer 
Hood was taken and killed by a shot in the back of the neck, that the shot 
was fired by the accused Ludwig Schweinberger, and that with him taking 
part in the execution, were the accused Sandrock and Hegemann. There 
was no dispute that all three knew what they were doing and had gone there 
for the very purpose of having this officer killed. If people were all present 
together at the same time taking part in a common enterprise which was 
unlawful, each one in his own way assisting the common purpose of all, they 
were all equally guilty in law. The parly was under the command of Sand- 
rock and in that sense he was probably directing the course of events in the 
wood. The killing was a war crime because it was in violation of the accepted 
laws and usages of war. If the court was satisfied of that, they had before 
them a case which came clearly within the scope of Regulation 1 of the 
Royal Warrant, which defines a war crime as “ a violation of the laws and 
usages of war committed during any war in which His Majesty has been 
engaged since 2nd September, 1939.” 

The Judge Advocate asked whether there was any evidence upon which 
the court could find that, on the night of 21st March, 1945, these three men 
or any of them honestly believed that this British officer had been tried 
according to the law, and that they were carrying out a lawful execution. 

If the court was satisfied that this was not so, then it would be clearly 
quite right to reject any defence that might have been put up under that 
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heading. On the other hand, if the court felt that circumstances were such 
that a reasonable man might have believed that this officer had been tried 
according to law, and that they were carrying out a proper judicial legal 
execution, then it would be open to the court to acquit the accused. 

The Judge Advocate read to the court paragraph 443 of the XIVth chapter 
of the British Manual, adding that the case for the Prosecution was that the 
court should infer that the accused were not really averse to carrying out 
these orders, and that the court should accept not that they were deliberately 
being forced to do something against their will, but that they were prepared 
to accept this order, carrying it out as assistants to the S.S. Lieutenant. 

(ii) The charge concerning the killing of Bote van der Wal 

Very much the same kind of case was put forward in regard to the killing 
of Bote van der Wal on the night of the 24th March, 1945. The same point 
arose, the Prosecution saying that Sandrock, Schweinberger and Wiegner 
were committing a war crime, that they were not really acting under force 
of superior orders and that they were really willing executants of the order 
to kill Bote van der Wal. 

7. VERDICT AND SENTENCE 

Sandrock and Schweinberger were found guilty on both charges, Hegemann 
on the first charge and Wiegner on the second charge. 

Sandrock and Schweinberger were sentenced to suffer death by being 
hanged, Hegemann and Wiegner were sentenced to imprisonment for 
15 years. 

The sentences were confirmed by the Commander-in-Chief, British Army 
of the Rhine, on 12th December, 1945, and the sentences of death imposed 
on Sandrock and Schweinberger were put into execution at Zuchthaus 
Hameln on 13th December, 1945. 


B. NOTES ON THE CASE 

1. QUESTIONS OF JURISDICTION 

In British Municipal Law the jurisdiction of the court was based on the 
Royal Warrant of 14th June, 1945, Army Order 81/1945.(’) 

Regulation 4 of the Royal Warrant provides that, if it appears to an officer 
authorised under the Regulation to convene a Military Court that a person 
then within the limits of his command has, at any place whether within or 
without such limits, committed a war crime, he may direct that such person, 
if not already in military custody, shall be taken into and kept in-such custody 
pending trial in such manner and in the charge of such military unit as he 
may direct. The commanding officer of the unit having charge of the accused 
shall be deemed to be his commanding officer for the purpose of all matters 
preliminary and relating to trial and punishment. 

From this it follows that it makes no difference to the jurisdiction of the 
Military Court from the point of view of British law, whether the alleged 
crime had been committed within or without the limits of the convening 


(') See Annex 1, p. 105. 
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officer's command. Although in the present case the crime had been com¬ 
mitted on Dutch territory, there was no necessity to investigate whether the 
territory in question was within the limits of the command of the British 
officer who convened the military court, it being sufficient for the establish¬ 
ment of the jurisdiction that the persons of the accused were at the time of the 
initiation of proceedings within those limits. 

As far as International Law is concerned, British jurisdiction was 
established in view of the fact that one of the victims had been a member 
of the British Armed forces. The accused Wiegner had not taken part in 
the crime committed against the British airman ; he was charged with a 
crime committed on Dutch territory against a Dutch citizen. In respect 
of this accused, British jurisdiction could be based on any one or more of 
the following reasons : 

(a) That under the general doctrine called Universality of Jurisdiction 
over War Crimes, every independent state has in International Law 
jurisdiction to punish pirates and war criminals in its custody regardless 
ot the nationality of the victim or the place where the offence was 
committed ; 

(b) that the United Kingdom has a direct interest in punishing the per¬ 
petrators of crimes il the victim was a national of an ally engaged in a 
common struggle against a common enemy ; and 

(r) that by the Declaration regarding the defeat of Germany and the 
assumption ot supreme authority with respect to Germany, made in 
Berlin on the 5th June, 1945,0 the four Allied Powers occupying 
Germany have assumed supreme authority. The jurisdiction of the 
British Court could, therefore, also be based on the fact that since the 
unconditional surrender of Germany and the Declaration of Berlin, 
Great Britain has been one of the four allied Powers who are the local 
sovereigns in Germany and are entitled to exercise jurisdiction over 
German subjects throughout the world (Principle of Personality). 

An agreement between the Dutch and British authorities, which is referred 
to in the Preamble to the Dutch Law-Decree of 23rd August, 1944 (No. E.66) 
concerning the jurisdiction of Allied Military Courts, was the basis for the 
conducting ot this trial by a British Military Court on Dutch territory. 

The fact that a crime had been committed on Dutch territory and that one 
of the victims was a Netherlands national, was obviously the reason why 
the convening officer appointed a Netherlands Officer as a member of the 
Court.(*) 

2. RULES OF PROCEDURE AND RULES OF EVIDENCE(") 

By virtue of Regulation 8 (i) of the Royal Warrant, the court admitted in 
evidence, mter aha, pre-trial statements made by the accused to a British 
investigating officer. 


(•) (1945) Cmd. 6648 ; sec also notes on Case No. I of this series, supra, p. 13. 
(•) As to mixed Inter-Allied Military Courts, see Annex I, paragraph V, at p 106 
(•) See Annex 1, pp. 107-8. 


3. QUESTIONS OF SUBSTANTIVE LAW 

(i) The Problem of Collective Responsibility 

Regulation 8(ii) of the Royal Warrant of 14th June, 1945, as amended by 
Royal Warrant of 4th August, 1945, Army Order 127/1945, provides that : 

“ Where there is evidence that a war crime has been the result of 
concerted action upon the part of a unit or group of men, then evidence 
given upon any charge relating to that crime against any member of 
such unit or group, may be received as prima facie evidence of the 
responsibility of each member of that unit or group for that crime. 

“ In any such case all or any members of any such unit or group may 
be charged and tried jointly in respect of any such war crime and 
no application by any of them to be tried separately shall be allowed by 
the Court.” 

This provision was invoked by the Prosecuting Officer who went on to 
compare the case with that of a crime committed by a gang, every member 
of the gang being equally responsible with the man who tired the actual 
shot. The Judge Advocate ruled that there was no dispute that all three 
(Sandrock, Schweinberger and Hegemann in the case of Pilot Officer Hood, 
and Sandrock, Schweinberger and Wiegner in the case of van der Wal) 
knew what they were doing and that they had gone to the wood for the 
very purpose of having the victims killed. If people were all present together 
at the same time, taking part in a common enterprise which was unlawful, 
each one in their own way assisting the common purpose of all, they were all 
equally guilty in law. 

Sandrock commanded the two parties, Schweinberger did the actual shoot¬ 
ing and Hegemann in the first case, Wiegner in the second, assisted by 
staying at the car and preventing strangers from disturbing the other two 
while they were engaged in the crime. 

The finding is therefore in accordance with the established rules of criminal 
law of civilized countries, according to which not only the immediate per¬ 
petrators but also aiders and abetters, accessories, etc. are criminally liable. 

(ii) Espionage and War Treason 

Pilot Officer Hood had been captured in civilian clothes hiding in the 
house of a Dutch civilian, together with a Dutch civilian who was hiding 
from the German authorities because he wanted to avoid being sent to 
compulsory labour in Germany. 

The Defence therefore submitted that the accused could reasonably 
believe that Hood was a spy and that Bote van de Wal had committed war 
treason, and that both were liable to be shot. 

As far as the shooting of Pilot Officer Hood was concerned, the Defence 
referred to Art. 29 of the Hague Regulations which states, in defining a 
spy, that a person can only be considered a spy when, acting clandestinely 
or on false pretences, he obtains or endeavours to obtain information in 
the zone of operation of a belligerent with the intention of communicating 
it to the hostile party. Accordingly soldiers not wearing a disguise who have 
penetrated into the zone of operations of a hostile army for the purpose of 
obtaining information are not considered spies. The defence was obviously 
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based on the consideration that Hood had “ acted clandestinely and that 
he was “ wearing a disguise.” The Defence in this connection invoked 
para. 164 of Chapter XIV of the British Manual of Military Law, which 
provides that an officer or soldier who is discovered in the enemy s line 
dressed as a civilian or wearing an enemy uniform, may be presumed to be 
a spy, unless he is able to show that he had no intention of obtaining military 
information. 

As far as the killing of van der Wal was concerned, para. 172 of Chapter 
XIV of the British Manual was invoked, according to which assisting or 
favouring espionage or treason or knowingly concealing a spy may be made 
the subject of charges. According to para. 445 of the British Manual, many 
acts which may be attempted or accomplished in occupied territory by 
private individuals or by soldiers in disguise are classed as war treason, 
among them, aiding enemy prisoners of war to escape. 

This was of no avail because the Judge Advocate ruled that it was decisive 
whether the accused honestly believed that Hood and van der Wal had been 
tried according to law and that they further believed that in shooting them 
they were carrying out a lawful execution. 

It was not relevant whether or not the circumstances under which Pilot 
Officer Hood had been apprehended gave rise to the suspicion that he was 
engaged in espionage against Germany, or whether the fact that Bote van der 
Wal had been captured while hiding together with Hood made him suspect 
of having committed war treason against Germany, either by assisting Hood 
as a spy. or by assisting Hood as a prisoner of war who was trying to escape. 
The only relevant question was whether Hood and van der Wal had been 
given a regular trial. 

The verdict of the Military Court shows that the Court found as a fact that 
the accused had reason to believe neither that the victims had been legally 
tried and sentenced nor that the accused were carrying out a legitimate 
sentence. 

It may be added that Art. 30 of the Hague Regulations expressly provides 
that even a spy taken in the act shall not be punished without previous 
trial. 

The rule of law on which the decision of the Military Court is based is, 
therefore, the rule that it is a war crime to kill a captured member of the 
opposing armed forces or a civilian inhabitant of occupied territory, suspect 
of espionage or war treason, unless their guilt has been established by a 
court of law . 

(iii) The Plea of Superior Orders ■ 

As far as the defence of superior orders is concerned, the Court proceeded 
on the law as stated in the 1944 Amendment of para. 443 of Chapter XIV 
of the British Manual of Military Law.(') 

(iv) “ Superior Force ” 

The Defence relied on the fact that the accused had acted under what 
they called “ superior force,” fearing the consequences for the accused 

(’) For details of the development of the law regarding this plea, see the notes on 
Cases Nos. 1 and 2 of this series, pp. 18-20 and 31-33. 
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themselves and their families in case of disobedience to illegal orders. By 
convicting the accused, the Court rejected this defence. 

(v) The Absence of Mens Rea 

The Defence submitted that the accused were absolutely lacking in the 
intention to commit a crime and that their judgment as to what was lawful 
and what was not lawful had been conditioned by the order they received, 
and probably also by the behaviour of Hardegen, their commanding officer, 
and by the whole atmosphere in which they were living. 

The Prosecuting Officer replied that there was no soldier in any army 
who had not heard of a firing party and who had not some general idea of 
the formalities proper and necessary for the carrying out of a lawful death 
sentence. 

The Judge Advocate pointed out that the relevant consideration was 
whether the accused had reason to believe that they were carrying out a 
lawful sentence. 
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CASE No. 4 

THE HADAMAR TRIAL 

TRIAL OF ALFONS KLEIN AND SIX OTHERS 

UNITED STATES MILITARY COMMISSION APPOINTED BY THE 
COMMANDING GENERAL WESTERN MILITARY DISTRICT, U.S.F.E.T., 
WIESBADEN, GERMANY. 8TH-1 5TH OCTOBER, 1945. 

Liability of civilians for killing allied nationals by means of 
injections. Pleas of Superior Orders , alleged Legality 
under German Law , Coercion and Necessity. 

The accused were members of the staff of a small sanatorium 
in the town of Hadamar, Germany, and took part in 
the deliberate killing of. among others, over 400 Polish 
and Soviet nationals by injections of poisonous drugs. 
The pleas of superior orders, of alleged legality under 
German Law, and of coercion and necessity were held 
not to free the accused from responsibility. 

A. OUTLINE OF THE PROCEEDINGS(') 

I. THE COURT 

The Court was a Military Commission appointed by the Commanding 
General of the 7th United States Army, Western Military District.( ! ) 

The Commission consisted of Colonel Edward R. Roberts, F.A., H.Q. 
7th Army, Colonel Lonnie O. Field, F.A.. HQ. 7th Army, Colonel John L. 
Dicks, Q.M.C., HQ. 7th Army. Colonel Trevor W. Swett, G.S.C., HQ. 
7th Army. Colonel David Wagstaft, Jr., Cav., 15th Cav. Group, Colonel 
Daniel S. Stevenson, V.C.. HQ. 7th Army, Colonel Leon Jaworski, J.A.G.D., 
HQ. U.S.F.E.T. (Trial Judge Advocate). Capt. Wm. R. Vance, J.A.G.D., 
HQ. U.S.F.E.T. (Asst. Trial Judge Advocate), Lt. Col. Juan A. A. Sedillo, 

J. A.G.D., HQ. XXI Corps (Defence Counsel), Capt. Melvin R. Wintman. 
Inf., HQ. 7th Army (Asst. Defence Counsel). 

The detail for the Commission provided : " The Commission shall have 
power, as required, to make such rules for the conduct of its proceedings, 
consistent with the powers of such commission, as deemed necessary for a 
full and fair trial of the accused. The Commission shall have regard for, 
but shall not be bound by, rules of procedure and evidence prescribed for 
general courts-martial. Such evidence shall be admitted as has, in the 
opinion of the President of the Commission, probative value to a reasonable 
man. Peremptory challenges shall not be allowed. The concurrence of 
at least two-thirds of the members present at the time of voting shall be 
necessary for a conviction or sentence." 

(') The full transcript of this trial is not available to the Secrciariat of the United Nations 
War Crimes Commission. This report is based on a War Crime Trial Report received 
from the United States Authorities. 

(•) See Annex It. p. 113. 
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2. THE CHARGE 

The indictment was worded as follows : 

“ Charge : Violation of International Law. 

•• Specification : In that Alfons Klein, Adolf Wahlmann, Heinrich Ruoff, 
Karl Willig, Adolf Merkle, Irmgard Huber and Philipp Blum, acting jointly 
and in pursuance of a common intent and acting for and on behalf of the 
then German Reich, did, from on or about 1 July, 1944, to on or about 
I April, 1945, at Hadamar, Germany, wilfully, deliberately and wrongfully, 
aid, abet, and participate in the killing of human beings of Polish and Russian 
nationality, their exact names and number being unknown but aggregating 
in excess of 400, and who were then and there confined by the then German 
Reich as an exercise of belligerent control." 

3. DIGEST OF THE EVIDENCE 
(i) The General Facts 

The evidence showed that for many years before 1944 (the accused were 
charged with crimes committed from on or about 1st July, 1944, to on or 
about 1st April, 1945) there had been operating in the town of Hadamar. 
Germany, a small sanatorium for the care of the mentally ill. It was a 
State institution and, during the relevant time, it was under the jurisdiction 
of the provincial administration located in Wiesbaden. It was subordinate 
to this provincial administration in that all policies were decided by, and all 
important orders came from, Landesrat (more probably Landrat) Frit? 
Bernotat at Wiesbaden, who was in turn subordinate to Gauleiter Jakob 
Springer. (Neither Bernotat nor Springerwas inthedock in the present trial.) 
It is also shown by the evidence that between January, 1941, and some lime 
in the middle of 1944, as many as 10.000 Germans, alleged to be mentally 
ill, were admitted to Hadamar and there put to death. At first the bodies of 
these were cremated. Later they were killed by means of “ medications and 
injections," and, apparently, buried in the institution cemetery. The record 
of the trial contains considerable testimony in which it is attempted to show 
that there existed a German law or decree authorizing and directing such 
disposition of the insane. Inasmuch, however, as the accused were not 
tried for the deaths of these people and since most if not all of such deaths 
took place prior to the time of the acts for which all the accused were tried 
(the killing of persons of Polish and Soviet nationality), it was not deemed 
necessary to do more than state the above facts as a prelude to the relevant 
elements of the case. 

It was clearly established that between 5th or 6th June. 1944, and 13th 
March, 1945, there took place numerous shipments of Polish and Russian 
men, women and children to Hadamar from various other institutions and 
camps in Germany or German-occupied territory. Their number totalled 
476 and all were killed within one or two days after their arrival at the 
institution, either by hypodermic injections of morphine or scopolamine, 
or derivatives thereof, or by doses of veronal or chloral. It was repeatedly 
testified that all were killed and that there was no evidence that any who 
arrived avoided death, except for one woman who escaped from the 
institution. 

The reason given by the officials and employees at Hadamar who directed 
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and actually gave the fatal injections w as that all of the victims were incurably 
ill from tuberculosis. There is also some evidence that they had been told 
and believed that the Poles and Russians came under the provisions of the 
German law or decree which required such disposition of German insane. 
One witness testified that they had not been so instructed. 

The Defence was unable to prove the existence of any such decree, much 
less its real or purported application to the non-German victims. The 
ex-chief prosecutor of Wiesbaden testified that some 4 or 5 years ago he 
reported to his superior his suspicions that German insane patients were 
being put to death in insane asylums. Following this report, he was visited 
by the Chief Prosecutor from Frankfurt and was told that all prosecutors 
and court presidents had been invited to a conference in Berlin where after 
viewing some pictures of insane persons, they were shown a photostat copy 
of an order from Hitler authorising the killing of insane persons by physicians 
in the institutions under certain undefined conditions. This subject was 
classified as “ Secret State Affair,” and following its dissemination any 
charges or complaints based on the death of insane persons were forwarded 
by the receiv ing prosecutors direct, w ithout action, to the Ministry of Justice. 
It was emphasised by the Prosecution that the alleged order applied only to 
insane German patients. 

The exhumation and autopsy by a qualified American pathologist of the 
bodies of six of the Poles and Russians showed that at least one of the victims 
had not suffered from tuberculosis and that in none of them was the disease 
in such an advanced state that death therefrom was reasonably to be expected 
within a short period of time. There was uncontroverted evidence that 
incoming Poles and Russians were neither examined nor treated for tuber¬ 
culosis by the one doctor on the institution's staff, who was actually an 
alienist or psychiatrist and not a pathologist. 

There were at Hadamar none of the customary facilities for treatment of 
tuberculosis. The cause of death was the injection of excessive doses of 
narcotic drugs which are not specifics for treatment of respiratory diseases. 
The victimswere induced to reccivethe injections and take thedrugs by assur¬ 
ances that they were being treated for the disease from which they allegedly 
suffered or that they were being inoculated against communicable diseases. 
Perfunctory examinations were made by hospital personnel to determine 
whether the victims were in fact dead, after which they were hurriedly buried 
in mass graves in a portion of the institution's cemetery. 

Upon their arrival at the institution, records were properly made out of 
their names, sex, nationality and other data. The records of their deaths, 
however, were always falsified as to dates and causes of death, so that neither 
the fact that they died as a result ol overdoses of narcotics nor the fact that 
death always occurred within an exceedingly short period of time after arrival, 
was shown. 

(ii) The accused Alfous Klein 

The accused Alfons Klein was the chief administrative officer of the 
institution in charge of records, food, housing and reports, and he knew of 
the deaths of the Poles and Russians, and in fact received the original orders 
from Bemotat and Springer requiring them to be received and to be put to 
death, and transmitted such orders to other institution personnel. One 
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accused stated that the accused Klein “ gave all the orders.” Klein attended 
a conference with Bemotat and Springer (in July or August, 1944) in which 
he was informed that a number of incurable tubercular labourers would 
arrive at Hadamar. At a later conference he was instructed that these 
workers were to be killed under the same law and in the same way as the 
German insane persons had been killed. He alleged that he had protested 
both against the fact that they were being sent to Hadamar and the fact that 
they were to be killed, but to no avail. He said he had no authority over 
their admission or disposition. He feared that if he disobeyed these orders 
he would have been sent to a concentration camp. At one point in his 
testimony, Klein denied that he himself ever ordered an injection to be given 
or that he ever gave one. He was often present, however, when they were 
given. Upon cross-examination he admitted that he had given orders for 
injections, but maintained that he “ merely transmitted (to the personnel) 
the order which Bernotat gave me through the Gauleiter.” Other orders 
given by him for the reception of Russians and Poles and their subsequent 
burial were “ purely administrative.” The accused never saw the law or 
decree which was purported to have ordered the deaths, but he did not then 
doubt its existence. The personnel at Hadamar had been required to 
take an oath not to reveal anything that happened there. Several former 
employees who had told of what went on were arrested by the Gestapo and 
taken to concentration camps and one died there. The accused, however, 
never threatened personnel in any way. 

In his pre-trial statement, Klein had said that personnel were entirely free 
to leave Hadamar at any time. In his testimony he qualified this by testifying 
that he had said so because he was told before he made the pre-trial statement 
that the personnel had made statements that he, Klein, had always given 
orders to them to have the Russians and Poles killed and that he had 
threatened them several times with concentration camp if the work was not 
done. He added that as an “ official ” rather than an “ employee,” he 
himself could not leave. Later on even employees could not leave, because 
of shortage of personnel. He knew that what was being done at Hadamar 
was “ wrong.” In a closing statement to the Military Commission. Klein 
said that he examined the medical papers of all the imported labourers 
“ specifically ” ; that they showed the Poles and Russians to have been 
treated for various periods of time at other hospitals for tuberculosis without 
effect; that upon personal examination he found that more than half of 
these persons had tuberculosis ; and that because of the sufferings they 
were undergoing and the danger of their infecting other people, killings could 
not be considered as violations of international law, because it was “ cruel... 
if you would let them live longer.” 

(iii) The accused Dr. Adolf Wahlmann 

The accused, Adolf Wahlmann, was the institution’s doctor. He was 
primarily an alienist and a psychiatrist. He became chief physician and the 
only doctor at the institution in August 1942. He vyas present at a conference 
at the hospital with Bernotat and Klein before any of the Russians and 
Poles arrived, in which conference it was determined that these “ patients ” 
were to be killed by the same method as the German patients. He deter¬ 
mined the nature and the amount of the drug to be given to each prospective 
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victim, although there was also some testimony that he left this task to his 
chief nurses. The pharmacy from which drugs were obtained was in his 
office. He requisitioned the drugs which were used in the killings, entered 
the alleged cause of death on the patient’s hospital card and signed the death 
certificate. 

• 

(iv) The accused Ruoff and WHlig 

The accused Heinrich Ruoff began working as chief male nurse at the 
asylum in 1936, about two months after the programme of extermination 
began. He took an active part in administering the fatal injections. He 
estimated that Willig and he “ gave injections to two or three hundred Poles 
and Russians, but it could have been four or five hundred too.” 

The accused Karl Willig was a male nurse at Hadamar. He had been 
so employed since 1941. He participated equally with Ruoff in the killings 
by means of administering hypodermic injections of the narcotics and also 
by orally given doses of veronal and chloral. He later helped in the burial 
of some of the dead. He attended the daily morning conferences with Dr. 
Wahlmann and Huber when Ruoff did not ; in these meetings plans were 
made for further disposal of inmates. 

Ruoff and W illig were told by Klein and Bemotat that Polish and Russian 
patients were to be treated as German insane persons—which meant that 
they were to be killed. They were told that if they complained about their 
tasks they would “ end up in concentration camps.” They obtained drugs 
from Dr. Wahlmann and in obedience to the orders from Klein and Bernotat 
administered injections which resulted in the deaths of the Polish and 
Russian victims. The accused RuofT was unable to estimate how many he 
had put to death except in his pre-trial statement which was quoted above. 
He presumed that all the Russians and Poles w'ere ill because of their 
appearances and also because he “ saw many diagnoses of the doctors.” 
Upon Klein s instructions, Ruofl gave Merkle some names of Poles and 
Russians “every now and then to be reported to the statistical office.” 
He made several efforts to leave Hadamar, but his requests were always 
refused. 

In his statement prior to trial, however, Ruoff made no mention of efforts 
to leave. 

Willig admitted assisting Ruoff to kill Poles and Russians, and he testified 
that together with Ruoff and Blum he was told by Klein that they were to 
receive incurably tubercular Russians and Poles who were “to be killed 
like the . . . German mentally diseased.” 

-\fter Blum had left Hadamar. Willig also took over the burial supervision. 
He too believed that all the Russians and Poles were incurably tubercular, 
had been told that there was a law which provided for their deaths and had 
attempted unsuccessfully to leave Hadamar. 

Orders to kill the victims came from Klein. In his statement prior to trial, 
Willig had said that nobody had ever threatened him with the concentration 
camp if he left his job at Hadamar. He had no other employment anywhere, 
and he never tried to be dismissed. Once he asked to be transferred into a 
different institution, but this was refused. He could not ask to be dismissed 
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because he would have lost his pension and would probably have been 
imprisoned. 

(v) The accused Irmgard Huber 

Irmgard Huber was the chief female nurse at the institution, carrying out 
the orders of Dr. Wahlmann and overseeing the duties of the seven other 
female nurses. She knew beforehand of the arrival of the first transport 
and made preparations for housing the victims. There was some evidence 
that the female nurses actually gave injections. It was at least well established 
that the accused Huber took part in daily morning conferences at which 
Wahlmann signed death certificates. She obtained narcotics from the 
pharmacy in Dr. Wahlmann’s office for Ruoff and Willig and she was actually 
present on at least one occasion when fatal injections or dosages were given 
to patients, and when false death certificates were made out. 

(vi) The accused Adolf Merkle 

The accused Adolf Merkle began working at Hadamar in 1943. He was 
primarily the institution's bookkeeper, both for the registering of incoming 
patients and for purposes of recording dates and causes of death. He 
knowingly made false entries as to the dales and causes of death of all the 
victims. Merkle was said by Ruoff to have been thoroughly familiar with 
what went on at the institution. On the witness stand, he steadfastly denied 
that he knew the true state of affairs, or that he gave injections or saw any 
dead bodies. He believed that the persons died of tuberculosis or pneumonia. 

(vii) The accused Philipp Blum 

The accused Philipp Blum had been a doorman and telephone switch¬ 
board operator at the hospital since before 1940, had served for a short 
period of time in the Luftwaffe, and had returned to Hadamar in 1941. 
After January 1943 he became the chief caretaker or the cemetery until he 
was again called up in August 1944. Probably only the first batch of Poles 
and Russians arrived during his presence at Hadamar. Some bodies he 
buried without the approval of Dr. Wahlmann on his own belief that they 
were dead. He supervised the burial in mass graves of 100 bodies, “ more or 
less,” of Russians and Poles. He knew beforehand that the batch was to 
arrive and what was going to be done. He was in the ward in which the 
victims were put to bed, received injections, and died, and he waited for them 
to die knowing that he would then be required to bury them. There is 
also in the record one statement by Ruoff that Blum helped to administer 
the poisons which brought about the deaths. His own pre-trial statement 
indicates full knowledge on his part of what was intended and what actually 
did take place. 

4. undings and sentences 

All the accused were found guilty. Klein, Ruofl and W illig were sen¬ 
tenced to be haneed ; Wahlmann was sentenced to life imprisonment ; and 
Merkle, Blum and Huber were sentenced to imprisonment for 35 years, 
30 years and 25 years respectively. 

The sentences were confirmed by the Commanding General. HQ. 7th 
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Army, Western Military District, and the death sentences also by the Com¬ 
manding General, U.S. Forces, European Theatre, and were put into execu¬ 
tion. 


B. NOTES ON THE CASE 
1. QUESTIONS OF JURISDICTION 

(i) Jurisdiction of the Military Commission in United States Municipal Law 

The Military Commission was appointed by a special order of the Com¬ 
manding General. Western Military District, to whom authority had been 
delegated by the Commanding General, United States Forces European 
Theatre, who in turn derived his powers from a delegation by the President 
of the United States. 

The traditional jurisdiction of American Military Commissions to try 
offenders or offences against the law of war has been recognised by statutes 
enacted by the Congress of the United States, particularly by the Statute 
known as the “ Articles of War." (Section I, ch. II Act of 4th June, 1920 
(41 Stat 787), as amended), as has been decided by the Supreme Court of the 
United States in recent decisions.(') 

The Supreme Court of the United States held that the United States Con¬ 
gress had recognised Military Commissions and preserved their traditional 
jurisdiction over enemy combatants. In the present case, the accused were 
not combatants but enemy civilians. Under the common law of war, the 
jurisdiction of American Military Commissions comprises also jurisdiction 
over civilians. 

(ii) Jurisdiction of the Military Commission in International Law 

The accused were only charged with the killing of human beings of Polish 
and Russian nationality. This is important for two reasons :— 

(1) Crimes committed against Germans and other Axis nationals were 
outside the scope of the trial, the Military Commission thus not being 
vested with or assuming jurisdiction over what in the Charter of the 
International Military Tribunal are called “ crimes against humanity ” 
as far as they are not simultaneously violations of the laws and usages 
of war; and 

(2) Among the victims of the accused, there were no persons of United 
States nationality nor had the crimes been committed on United States 
territory or by United States nationals. 

In view of (2), the Commission had to decide the question whether it 
could assume jurisdiction despite the fact that the crime, committed by 
foreigners outside United States territory, had not affected United States 
nationals. 

The Commission decided the question in the affirmative. 

Provided that the acts, with which the prisoners were charged and of 
which they eventually were found guilty, were violations of the laws of war. 


(•) For details of the United States Law governing Military Commissions trying war 
crimes, see Annex 11, pp. 111-22. 
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the following reasons sustaining the Commission's jurisdiction can be 
adduced :— 

(a) the general doctrine recently expounded and called “ universality of 
jurisdiction over war crimes,” which has the support of the United 
Nations War Crimes Commission and according to which every 
independent State has. under International Law, jurisdiction to punish 
not only pirates but also war criminals in its custody, regardless of the 
nationality of the victim or of the place where the offence was 
committed, particularly where, for some reason, the criminal would 
otherwise go unpunished. 

(h) the narrower theory that the United States did have a direct interest in 
punishing the perpetrators of the offence inasmuch as the victims were 
nationals of allies engaged in a common struggle against a common 
enemy ; 

(c) the assumption of supreme authority in Germany by the four great 
Powers through the Declaration of Berlin, dated 5th June, 1945, the 
United States being the local sovereign in the United States zone of 
occupation and deriving jurisdiction both from the principle of 
territoriality and from the principle of personality, the accused being 
German nationals. 

2. QUESTIONS OF SUBSTANTIVE LAW 

(i) “ Violation of International Law" 

The accused were charged with “ Violation of International Law. It 
may be assumed that the offences alleged and eventually proved were held to 
be violations of that part or branch of International Law which is called the 
" Law of War,” or to be. in the parlance of Article 6 ( h) of the Charter of the 
International Military Tribunal, a violation of the laws and customs ot war. 

In view of the restriction of the trial to crimes against allied nationals, 
it was certainly unnecessary to decide whether, in addition to the violation 
of the laws and customs of war, provisions of any other branch of Inter¬ 
national Law had been infringed, for instance, those provisions of Inter¬ 
national Law which now have been laid down under the heading crimes 
against humanity.” 

(ii) The Status of the Victims 

It was established in the proceedings that the victims were Polish and 
Soviet nationals, but nothing was said as to whether they had been in- 
habitants of German-occupied Soviet and Polish territory, deported tor 
labour into Germany. The Military Commission was. of course, in a 
position to take judicial notice of the fact that hundreds of thousands of 
Soviet and Polish citizens from occupied territory had been compulsorily 
deported to Germany for work. This being so, it was obvious that this 
was a war measure and the murdering of these deported allied nationals 
a war crime. 

(iii) The Status of the Accused 

The accused were not members of the German armed forces, but personnel 
of a civilian institution. The decision of the Military Commission is, there- 
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fore, an application of the rule that the provisions of the laws and customs 
of war are addressed not only to combatants but also to civilians, and that 
civilians, by committing illegal acts against nationals of the opponent, may 
become guilty of war crimes. 

(iv) Aliened Legality under German Law 

The accused invoked in their defence the alleged fact that a German law 
or decree enacted under the Hitler regime required that incurable persons 
should be put to death. 

As a matter of fact the existence of this alleged German law or decree was 
not established by the Defence. At the most it was proved, through the 
testimony of a former Chief Prosecutor of Wiesbaden, that there was an 
"administrative order" from Hitler's office which permitted it. There 
was the additional consideration that even if such a decree existed and if it 
made the killing of incurable persons legal, such provisions could not legalise 
the killing of other than German nationals, because under general rules of 
interpretation a rule of this kind would have to be interpreted strictly. 

Moreover, the accused could not prove that their victims had actually 
been incurable persons. 

The present case is, therefore, not an express application of the principle 
that in the case of crimes like these it is irrelevant whether or not they were 
perpetrated in violation of the domestic law of the country where per¬ 
petrated. (Art. 6 (c) of the Charter of the International Military Tribunal.) 

(v) The Plea oj Superior Orders (*) 

The accused also pleaded that they had acted under orders received from 
higher administrative quarters. They were not successful in this plea. The 
Military Commission applied to the relationship of civilian employees to 
their superiors the now well-established doctrine that individuals who 
violate the laws and customs of war are criminally liable in spite of their 
acting under a superior order, if the order was illegal. 

(vi) Coercion and Necessity 

The accused also pleaded coercion or necessity but the Military Com¬ 
mission considered this detence to be established neither in fact nor in law. 


pages *f-*2otnd 3*1^33 developiTlen 1 of ,he law concerning this plea, see the notes on 
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CASE No. 5 

THE SCUTTLED U-BOATS CASE 

TRIAL OF OBERLEUTNANT GERHARD GRUMPELT 

BRITISH MILITARY COURT HELD AT HAMBURG, GERMANY, 

on 12th and 13th February. 1946 

Scuttling of U-boats in violation of the Instrument of Surrender 
of 4th May, 1945. Plea of Absence of Mens Rea, and of 
Superior Orders. The Language of the Court. 

Grumpelt was accused of having scuttled two U-boats which 
had been surrendered by the German Command to the 
Allies. He claimed that he was not aware of the terms 
of the relevant Instrument of Surrender, since these had 
not been notified to him in any way, and further that 
he had received intimation that a general order for the 
scuttling of all U-boats should be put into effect, while 
at the same time not hearing of any countermanding 
of that order. He was nevertheless sentenced to imprison¬ 
ment for seven years. His sentence was reduced to 
five years by higher military authority. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE COURT 

The Court was a British Military Court for the Trial of War Criminals, 
convened under the Royal Warrant of 14th June. 1945. Army Order 81/1945. 
by which Regulations for the Trial of War Criminals were issued.(') 

The Court consisted of Lieut.-Col. Sir GeotTrey Palmer. Bart. (Coldstream 
Guards), as President, and Lieut.-Cdr. E. H. Cartwright (Royal Navy) and 
Lieut. 1. S. B. Crosse (Royal Navy) as members, with C. L. Stirling, Esq., 
C.B.E., Barrister-at-Law, D.J.A.G., as Judge Advocate. 

The Prosecutor was Colonel R. C. Halse, of the Office of the Judge 
Advocate General; the Defending Officer was Rapt. Lt. Ing. O. Daniel, of 
the German Navy. • 

2. THE charge 

The defendant was First Lieutenant (Engineer) Gerhard Grumpelt. an 
officer of the German Navy. Pursuant to Regulation 4 of the Regulations 
for the Trial of War Criminals he was charged with committing a war crime, 
in that he “ at Cuxliaven, North-West Germany, on the night of 6-7th May. 
1945, after the German Command had surrendered all Naval ships in that 
place, in violation of the laws and usages of war, scuttled U-boats 1406 
and 1407.” 

The accused pleaded not guilty. _ 

(*) See Annex I, p. 105. 
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3. THE OPENING OF THE CASE BY THE PROSECUTOR 

The Prosecutor stated that, before the surrender of the German armed 
forces to the Allies, the accused was an instructor to U-boat officers. In 
May, 1945, he was at Cuxhaven. On the 3rd May, U-boats 1406 and 1407, 
which were of the very latest type of U-boat, arrived at Cuxhaven under the 
command of their respective captains. The war was then nearly at its end. 

On the next day. five German officers of the High Command visited Field 
Marshal Montgomery, commanding 21st Army Group, and at 1830 hours 
on that day they signed an instrument of surrender, whereby the German 
High Command agreed to surrender all German armed forces in Holland, 
in North West Germany, including the Frisian Islands, Heligoland and all 
other islands, in Schleswig-Holstein, and in Denmark, to the Commander- 
in-Chief of 21st Army Group. This surrender included within its scope all 
naval ships in those areas. Hostilities were to cease on land and sea, and 
in the air, at 0800 hours British Double Summer Time on Saturday, 5th May. 

1945. At the material time, it was agreed by the German High Command 
that all German vessels would be handed over to the British Command and 
that fighting would cease at 0800 hours on the next day. 

At 0400 hours on the 5th May, continued the Prosecutor, four hours at 
the most before the firing was to cease as a result of the terms imposed by 1 

Field Marshal Montgomery, an order was issued by the German Naval 
Command giving the code word “ Regenbogen ”—“ Rainbow ”—which 
meant that all U-boats were to be scuttled. That was some short time after 
the German High Command had signed the terms of su»' r Ciiuer. Laterthat 
morning someone came to the conclusion that that was not quite right and 
that order was cancelled. However. Grumpelt must have disagreed, because 
he made arrangements, at about 11 o’clock in the morning, that he and the 
captains of the U-boats 1406 and 1407 would proceed to sea and scuttle these 
ships. 

That arrangement came to the knowledge of a higher German officer, 
and he gave orders that they were not to go to sea. Grumpelt got to hear 
of this, changed his plan, and made an arrangement by which they would 
go to sea at 2200 hours on the night ot May 6th. That plan was defeated 
by the German commander of the “ Helgoland," who called a conference of 
U-boat commanders at 2000 hours on the 5th May, at which the agreement 
was reached that the latter would not scuttle the ships under their command. 

Despite this, after a day of discussion as to whether the U-boats were to 
be scuttled on the next night, Grumpelt went aboard these two U-boats 
with a rating, and scuttled them. He did it, according to his statement, of 
his own volition, quite openly and in a sane mind, because he wished to 
deprive the Allies of the use of those two submarines, which were of the very 
latest type and capable of giving a great deal of information to the Allies. 

The submission of the Prosecution to the Court was that it was a war 
crime for a member ol the armed forces, or any member of the vanquished 
nation, or in fact of the victorious nation, to break the terms of a surrender or 
armistice, especially in the existing circumstances, when a country which 
was victorious against one country was still at war with another, an ally of 
the second. 

Acting in accordance with Regulation 8 (1) of the Royal Warrant, the 


THE SCUTTLED U-BOATS CASE 57 

Prosecutor put forward a photostatic copy of the terms of surrender signed 
on 4th May, 1945, the relevant paragraphs of which read as follows : 

“ Instrument of Surrender of all German armed forces in Holland, 
in North West Germany, including all islands, and in Denmark. 

“ 1. The German Command agrees to the surrender of all German 
armed forces in Holland, in North West Germany including the Frisian 
Islands and Heligoland and all other islands, in Schleswig-Holstein, 
and in Denmark, to the C.-in-C. 21 Army Group. This to include all 
naval ships in these areas. These forces to lay down their arms and 
to surrender unconditionally. 

“ 2. All hostilities on land, on sea, or in the air by German forces in 
the above areas to cease at 0800 hrs. British Double Summer Time on 
Saturday, 5th May, 1945. 

“ 3. The German Command to carry out at once, and w ithout argument 
or comment, all further orders that will be issued by the Allied Powers 
on any subject. 

“ 4. Disobedience of orders, or failure to comply with them, will be 
regarded as a breach of these surrender terms and will be dealt with 
by the Allied Powers in accordance with the accepted laws and usages 
of war.” 

4. EVIDENCE FOR THE PROSECUTION 

The facts as appearing in the evidence for the Prosecution were provided 
by four witnesses, officers and other members of the German Navy as 
follows : 

(i) Werner Klug, Oberleutnant zur See, commanding U-boat 1406 

Klug stated that his ship, which was of the latest type, received on the 
5th May, 1945, in a message, the code word “ Rainbow,” which meant 
scuttle.” The order came between 0300 and 0500 hours, and as a result, 
he went immediately to No. 5 Security Division for the purpose of scuttling 
the ship. There an order countermanding the first was given, at about 
5 o’clock in the morning, almost immediately after the original order had 
been received. Shortly after that, on the same morning, he met the accused 
Grumpelt and both of them made up their minds to scuttle the U-boats, as 
they considered the countermanding of the order of No. 5 Security Division 
not binding on them, because they were not under the orders of that Division. 
The meeting for the purpose of scuttling the ships was fixed for the afternoon 
on the same day. 

After that arrangement had been made, Klug received further orders trom 
the Chief of No. 5 Security Division. Captain Thoma, who forbade him and 
the other commanders to scuttle their ships, and threatened that they would 
be shot in the event of disobedience. 

The witness was unable to state whether he told the accused of the order 
of Captain Thoma when he saw him again later, or whether Grumpelt 
knew about this order. They both made a new arrangement for 2^00 ours 
to scuttle the ships nevertheless, because they still considered the order of 
No. 5 Security Division as not binding on them. 
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The latter arrangement was again postponed, because at 2000 hours all 
the U-boats commanders were ordered to attend a conference with Admiral 
Klaikampf on the “ Helgoland,” where they had to give their word of honour 
not to scuttle their ships. Grumpelt had not attended the conference, but 
as a result thereof the meeting between him and Klug at 2200 hours did not 
materialise and they never saw or talked to one another after the conference. 

Towards the end of 5th May, the witness’s ship ceased to be on active 
duty, and the crew was paid off, and on the next day the U-boat was towed 
to a new position into a corner of the port where all the U-boats were left 
in the custody of a guard ship No. 1267. 

Cross-examined by the Defence, the witness stated that there was no 
superior officer at Cuxhaven whose orders were binding upon him, and that 
for operational duties he could not accept orders from the higher officers 
in charge of Cuxhaven. The No. 5 Security Division was an authority of 
the minesweeping department and Admiral Klaikampf was the Commander 
of the Coastal Defence. For operational duties and orders all U-boats 
Commanders were in touch with higher Commanders of the operational 
department only by wireless and on a different wave-length from that used 
for surface craft. His own listening-in device was not in a state of service 
at the material time. 

The exact contents of the capitulation order or the so-called armistice 
order, or the wording of it, were not notified to the U-boats commanders. 

Neither the Prosecution nor the Defence wished to call the commanding 
officer of U-boat 1407 because his evidence, it was thought, would be prac¬ 
tically the same. 

(ii) Wilhelm Mohr, Obersteuermann, officer commanding VP1267 at Cuxhaven 

This witness said that, on the night of the 6/7th May, 1945, he was still 
commanding the ship VP 1267, and that at about 2330 hours, the sentry 
reported that one of the two U-boats which his ship was guarding was in the 
process of being sunk and that men were going on to the other U-boat. He 
did not know their numbers then, but found later on that they were the 
1406 and the 1407. He then went on to the boat which was sinking last 
and there found O Lt. Grumpelt and O/Machinist Lorenz. The witness 
told the accused to get off the U-boat at once, whereupon all three left the 
boat and went on to the witness’s boat, VP 1267, where the latter told the 
accused that his, the witness's boat and another boat. No. 1225, commanded 
by Schroeder. had been detailed as guard ships and that the next morning 
he was going to report on the incident. 

At the time, the witness thought he was going to get into trouble because 
Grumpelt had sunk the U-boats which he, the witness, was guarding. He 
even told the accused that he expected to have trouble because of this, to 
which the accused replied that he would hold himself responsible. 

(iii) Wilhelm Loren :, Obermaschinist, subordinate to OjLt. Grumpelt 

The witness said that he was living and messing with the accused on board 
the ship VP 1267. commanded by Mohr, when on the night of 6/7th May he 
was ordered by the accused to go with him on one of the U-boats. There he 
was told to search the boat for food-stuffs and after a while to take a piece 


of lard on to his own ship. When he rejoined Grumpelt, he found that the 
U-boat was already sinking, from which he assumed that Grumpelt scuttled 
it. Both of them left the craft, and went to the other U-boat. Grumpelt 
went alone to the front and aft of the boat and the witness had the im¬ 
pression that valves were being opened. By that time a sentry was firing 
in the direction of the boat and after a while they were joined by Mohr. 
Water was already flowing through and the boat started sinking. 

The witness did not know when the armistice was signed, but there was 
talk generally that the armistice had been signed, and they knew' that military 
operations ended on the 5th May. They did not go on duty that day as it 
was obvious there was no further need to train U-boat crews. 

(iv) Edgar Pabst, Oberstaabsrichter at the 5th Security Division at Cuxhaven 

Pabst said that, in view of the information received from Captain Thoma 

on the 7th May, he saw the accused and asked him whether it was true that 
he had scuttled the U-boats. Grumpelt replied : “ I have scuttled the boats, 

I take all responsibility and I had orders to do so. ‘ Rainbow was the code 
word.” 

The witness himself knew that the armistice with 21 Army Group was 
effective as from some time before the 6th May, as it was generally known 
that a “ cease fire ” had been ordered. He believed it was made known 
over the wireless, but was not sure. He could not say whether at that time 
he had had any knowledge of any terms of surrender between the armed 
forces. 

(v) Affidavit of Lt. Hunter 

At the end of the case for the Prosecution, the latter handed in to the 
Court under Regulation 8 (i) an affidavit containing a statement made by 
an officer attached to the staff of the British Naval Commander in Chief, 
Germany, who interrogated the accused several times, together with two 
exhibits referred to in that statement. One of these exhibits, a statement 
made by the accused before Lt. Hunter, a translation of which was read to 
the Court, runs as follows :— 

“Cuxhaven. 29.5.1945. Statement by Engineer Lt. Gerhard Grum¬ 
pelt. (Technical U-boat Training Group.) During the nights ot 5th. 
6th, or 7th May, 1945, I went of my own volition on board the boats 
U 1406 and U 1407 in order to sink them. The fore and after air vents 
were opened. The Kingston valve was opened from the sea and the 
filter of the mud trap removed. Besides this, the air vent of the midship 
main ballast tank was opened in to the boat. 1 was hindered in my 
task by the guard firing. Nevertheless both boats were sunk. 1 gave 
Chief ERA Wilhelm Lorenz the order to accompany me on these 
boats. The sinking of the two boats was carried out by me personally. 
Chief E. R. A. Lorenz switched off the current. We then went on 
board patrol vessel (K.f.K.) 1267. I confirm the correctness ol this 
statement. (Signed) Gerhard Grumpelt, Oberlcutnant (lng). 

5. THE CASE FOR THE DEFENCE 

The Defending Counsel admitted that the accused had sunk the two 

U-boats during the night of 6/7th May, 1945. and thus contravened the special 
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capitulation orders as laid down on the 4th May, but based his defence on 
the submission that the accused was not aware of the terms laid down in the 
Instrument of Surrender, because these were not notified to him in any way. 
Counsel pointed out that the accused had never heard about the counter¬ 
manding of the order which the code word “ Rainbow ” implied, and could 
therefore not be found guilty. 

6. THE EVIDENCE OF THE DEFENCE W ITNESSES 

(i) The accused Gerhard Grumpell 

The accused said that he knew of the preparations for the “ Rainbow ” 
order before the capitulation and also what should be done when that 
order was given. His whole education in the German Navy taught him 
that no ship should fall into the hands of the enemy but should be scuttled. 
Therefore, when on the morning of the 5th May he heard the word “ Rain¬ 
bow ” it was at once quite clear to him that he had to obey the order implied 
in that code word. He had taken counsel with the other commandants of 
the U-boats, and they came to the conclusion that they should obey the 
order. 

Up to the moment when he obeyed the order and committed the act which 
the code word “ Rainbow ” implied, he never heard anything about a 
countermanding of that order, although he was available at all times on 
board the Boat 1267 for any orders to reach him. He did not know there 
was a meeting on the “ Helgoland " with all U-boat commanders, and had 
never seen the two commanders of U-boats 1406 and 1407 after the conference 
at which they had given their word of honour. In any case Admiral Klai- 
kampf was not entitled to give operational orders to U-boats, and what he 
did at the conference was in fact, not the issuing of an order ; he merely 
received a pledge of honour from U-boats commanders not to scuttle their 
boats. Only on the 7th May did he hear that an armistice had been con¬ 
cluded and belore the scuttling was effected he never heard anything about 
the conditions implied in the terms of the armistice. 

1 he commander of the 5th Security Division could not have given him 
any orders in connection with U-boat warfare w'hich would have been 
binding on him. The only higher authority which could have been entitled 
to give him such orders at the time was Admiral Friedeburg, who was the 
highest of the commandants of the U-boats. 

In answer to Dr. Pabst s question whether he had scuttled the two sub¬ 
marines, he had said : Yes, I scuttled two U-boats, I did it alone and I 
received the order to scuttle by the code word ‘ Rainbow.’ I take full 
responsibility for my actions.” He said that, because he had been told on 
the morning of the 7th by Captain Thoma that the code word “ Rainbow ” 
did not exist any more. 

The order Rainbow made him responsible for seeing to the scuttling 
of all the U-boats in his area. In the first instance, he said, “ the U-boat 
commanders were responsible for it, but if they did not obey the orders the 
second roster came, and 1 as training officer belonged to this part of the 
officers who then had to step into the breach. . . This order came through 
the wireless and if the commanders did not obey and execute this order the 
next step was that we. the training officers, had to do the job.” It was a 
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general order in the German Wehrmacht that if one leader did not do his 
duty then the next one stepped into the breach and did it for him. That 
had nothing to do with the “ Rainbow ” order ; “ it was a very high order, 
the so-called Fiihrer order, concerning doing duty if the senior officer does 
not do so.” 

He did not hear the order on the radio himself. A U-boat commander, 
whose name he could not remember, told him that the order was to the 
effect that U-boats should obey the order “ Rainbow' ” within a specified 
area. On the morning of the 5th May, on the ” Helgoland," the former said, 
according to the accused, “ Grumpelt, the time has come : we must scuttle 
the U-boats ; the code word 4 Rainbow ’ has arrived." He had also received 
the news from Klug, who had said to him : 44 Grumpelt, it is a necessary and 
it is quite a natural course for us to take, to scuttle the ships of the newest and 
latest type, and it is our duty to do so.” 

(ii) Karl Schimpf, U-boat commander 

Schimpf said that, before and after the 44 cease fire," he was stationed in 
Wesermunde, which was in the same naval district as Cuxhaven. and that 
the orders for Wesermunde were the same as those for Cuxhaven. At the 
time of the 44 cease fire,” a code word 44 Rainbow ” was made known. It 
was binding and necessitated the immediate sinking of the U-boats. No 
further explanatory orders were necessary. The order was carried out in 
the district of Wesermunde and all the U-boats were scuttled during the 
44 cease fire,” but before the armistice. He did not remember the exact 
date because he did not execute the order himself, as he had already left the 
boat at that time. 

He was aware of a so-called 44 Fiihrer or 44 Leader order, which signified 
that if a leader failed in the execution of his duty, the next in line was re¬ 
sponsible for carrying it out, and it was even possible that a training officer 
belonging to a U-boat unit in the area governed by the district command 
could carry out an order of that sort. Such an order was supposed to go 
down even to a seaman as it spoke only about higher authority without 
defining the exact grade of the rank. 

(iii) Fritz Schroeder, officer commanding boat No. 1225 

The witness stated that he received an order from the 5th Security Division 
to make his ship fast alongside U-boats 1406 and 1407 as a security boat in 
order that no unauthorized personnel should go on to those cralt, as they 
had been left by their crews. He ordered the sentry to fire on the accused 
Grumpelt and his Chief Maschinist Lorenz because he was not aware or not 
sure that it was they who were there. If he had known for certain that it 
was Grumpelt and Lorenz he would not have given an order to fire, as he 
would have considered them as authorized personnel. It would not have 
been his duty to try and stop officers known to him in the process of scuttling 
the boats as his orders did not include ensuring that the boats were not 
damaged. 

Examined by the Judge Advocate, Schroeder nevertheless admitted that 
he told the accused after the scuttling occurred that the accused was putting 
him and his crew on the spot for negligence,” and that he would report the 
matter to Captain Thoma. 
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(iv) E. Bleihauer 

The witness claimed that he had been in charge of the U-boat flotilla at 
Wilhelmshaven which belonged to the same district as Cuxhaven. At the 
time he supervised all signals in the flotilla. He was on duty on the morning 
of 5th May when the code word “ Rainbow ” was sent out directly to all 
U-boats west of a certain area. It came from the commandant of the 
U-boat flotilla in Kiel, Admiral Friedeburg. 

7. THE CLOSING ADDRESS OF THE DEFENDING COUNSEL 

The defending Counsel admitted that the scuttling of the two U-boats 
was without doubt a violation of the laws and usages of war, but stated that 
this clear fact was not quite sufficient to make the accused guilty, because it 
had not been proved that the terms of surrender were known to the accused. 
In fact, at the time when the scuttling took place the accused did not know 
those stipulations and could not have known them. Counsel pointed out 
the fact that it was forbidden to the whole of the German people and, 
therefore, to the German Wehrmacht, to listen in to Allied or neutral radio 
stations. To these stations belonged also those German stations which 
fell into the hands of the enemy, for instance Hamburg, which was conquered 
during the war. That order, was, of course, obeyed, and it was not until 
after the general surrender and capitulation on the 8th May, 1945, that the 
order was cancelled. 

Counsel also submitted that in all Germar official documents and com¬ 
munications of that period only the word or idea of “ cease fire ” was used 
and mentioned. As to this. Counsel said that only on the 7th May, 1945, 
after the scuttling, did the accused hear anything about the so-called “ cease 
fire,” and that the conditions relating to the German units stationed in 
North West Germany, in Holland and in Denmark between the 5th and 
8th May, 1945, were always called by the German authorities “cease 
fire ” and not “ armistice,” “ surrender ” or “ capitulation.” Only after 
the 8th May, 1945, the day when the whole German Wehrmacht capitulated, 
was the word “ armistice ” mentioned. As distinct from the expression 
“ armistice,” the words “ cease fire,” in the Counsel's submission, meant 
only that all acts of war with the enemy were interrupted temporarily, and 
that after “ cease fire ” these hostilities might be continued or on the other 
hand an armistice might be concluded. 

The third point of the defending Counsel’s submission was that apart 
from the above facts the accused had, by virtue of the receiving of the code 
word “ Rainbow,” a clear order and duty to scuttle the boats under all 
conditions. In all the German armed forces, he said, it had always been a 
holy tradition and duty never to allow any arms, not even in the worst 
circumstances or conditions, to fall into the hands of the enemy. This duty 
could only be cancelled through the conclusion of an armistice. During the 
whole duration of the war this spirit had been taught to all soldiers through 
their officers again and again and it had become part of their code of honour. 
Any soldiers who acted otherwise would have been condemned to death. 
In order to make sure that in extreme cases or conditions this was so under¬ 
stood an order, the code word “ Rainbow,” had been prepared. This code 
word dealt with scuttling and destruction of ships of war provided the 


respective commandants found it necessary. In order to make absolutely 
sure that these orders should be carried out in time of crisis an order which 
was considered extremely important by the High Command, a so-called 
Leader order or Fiihrer order, had been given at the beginning of 1945, 
saying that if a superior officer was not in a position to carry out an order 
the next senior in rank had to carry it out. The rank in this case did not 
matter and this duty was passed on from rank to rank until an officer was 
found who could carry out the order. 

8. THE CLOSING ADDRESS BY THE PROSECUTOR 
The Prosecutor based his case on the submission that though the order 

“ Operation Rainbow ” was issued, the accused was acting after this order 
had been cancelled, knowing well that it had been cancelled, and therefore 
he was not in fact acting under that order. He knew this quite well, because 
of various events which transpired, first that the two boats had been moved 
from their original positions and were moored next to a couple of guard- 
ships, secondly that the captains did not agree to go at 1600 hours and 
again did not attend at 2200 hours, and thirdly, that those captains made 
no attempts to scuttle their ships. The accused acted, therefore, entirely 
of his own volition in order to deprive His Majesty of the use of two of the 
latest submarines. 

The Prosecutor based his argument on the following statement of law 
contained in Oppenheim-Lauterpacht, International Law, 6th Ldition, 
Volume II, pp. 432-3 : “ That capitulations must be scrupulously adhered to 
is an old customary rule, since enacted by Article 35 of the Hague Regula¬ 
tions. Any act contrary to a capitulation would constitute an international 
delinquency if ordered by a belligerent Government, and a war crime if 
committed without such order. Such violation may be met by reprisals or 
punishment of the offenders as war criminals.” He submitted that, in view 
of the fact that on the 4th May the German High Command surrendered 
the German armed forces in North West Germany, any act done to any part 
of the German forces after that time was an act of violation of the laws and 
usages of war. Therefore, it was a war crime for Grumpelt to scuttle the 
two U-boats and he actually did it knowing that it was a war crime. 

Assuming for a moment that the accused did not know that the order 
“ Rainbow ” had been cancelled, the Prosecution's submission was that even 
then it was no defence to the charge that Grumpelt committed an act in 
violation of the laws and usages of war as he could not plead as a defence 
that he acted under an order which was obviously an illegal order. That 
order was illegal, as the German High Command had no power to order the 
U-boat commanders to sink vessels which no longer belonged to the German 
High Command but had been handed over to the British authorities under 
the terms of the surrender. 

9. SUMMING UP BY THE JUDGE ADVOCATE 
The summing up by the Judge Advocate was to a large extent confined 

to the facts of the case, and centred predominantly around the all-important 
question of the mens rea of the accused, upon which the accused's case entirely 
depended. 
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•• The interesting part," he skid. “ of this little congregation of German 
craft on that nieht was . . . that the crews ot those U-boats had1 left them, 
that they had been moved specially to this place in the port and that they 
were under the guard of VP. 1225 . . . and that any ordinary sensible person 
must have appreciated that the position then was that the VP was in tha 
position to prevent those two U-boats being damag:cdor scuttled.andl that 
was because the German High Command realised full well that if U-boats 
were scuttled after a certain period elapsed from the signing of these lerms ot 
the surrender on the 4th May it would involve a great deal of trouble for 
the Germans." This was because in view of the terms of the surrender 
signed on the 4th May. 1945 " the operative de Jacto G ^ an C « m ^ d a ' 
that time were undertaking that at least by the morning of 5th May, 1945 the 
ownership, the property, in U-boats would pass to the Allies and that they 
would not treat them from that moment as their own and cause them to be 
scuttled or damaged in any way " and the Defence were agreed that if 
after the signing of those terms of surrender a German officer with knowledge 
of those terms deliberately sabotaged a German U-boat which had become 
the property of the Allies that would be a breach of the laws and usages 
of war ” It was a matter for the Court to decide “ whether or not the 
scuttling of German U-boats on the late evening of the 6th May after these 
terms of surrender had been entered into was a war crime or not, done with 
the knowledge that these terms had been entered into.’ In the Judge 
Advocate's opinion there was ample evidence that the fact of scuttling 
U-boats in such circumstances could be a war crime. 

On the defence of superior orders, the Judge Advocate said that the 
fact that the “ Rainbow ” order was sent out to U-boat commanders had to 
be accepted but he left it to the Court to decide “ how far it was binding 
upon the accused. Grumpelt, whether it was binding upon him by reason of 
receiving an order from an unknown U-boat commander or from the 
U-boat commander Klug. or whether it devolved upon him in the way he 
suggested, arising out of what he calls a Fiihrer order. And even although 
that might have been binding upon him on the 5th May. had not things 
happened to which any sensible man would have reacted by the night of 
the 6th May, that any reasonable person must have understood then that 
there was no possibility of scuttling those boats and then being able to say 
that it was done under a lawful command ? ... Is it not reasonable to 
assume that Grumpelt knew perfectly well on the 6th May that those U-boats 
could not be scuttled, and further, that the command who had power to put 
them under guard had deliberately put them under guard so that they might 
not be scuttled ? ” 

The Judge Advocate thought that there was nothing in the relationship 
between Grumpelt and Schrocder to suggest that the accused was at that 
time setting up a defence that he was carrying out the lawful orders of his 
superiors. Another point in favour of the Prosecution was “ the statement 
which the accused himself made. ... It is typed in German and it is signed 
by the accused. . . . The translation with which we were supplied starts 
off quite categorically in this way : ' During the night of the 5th or 6th (or 
6th to 7th) of May, 1945, on my own resolve, 1 boarded U-boats 1406 and 
1407 in order to sink same.' The material German phrase appears to be 4 eigner 
Entschlossenheit ’ ... It might be described as 4 Of my own disposition V 
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The Prosecution, stated the Judge Advocate, asked the Court to 44 say 
that on the evidence you should lind as an irresistible inference that the 
accused, on that night did not bother to make inquiries apparently of any 
superior officer and he had quite a time on the day in question to do so if 
hC W j n . l t d t0 ’, and . the on| y interpretation you can put upon that is that he 
was deliberately wishing to appear as a German patriot and sink these craft 
m circumstances in which he knew perfectly well he was not entitled to and 
knowing perfectly well he had no proper orders from a proper lawful 
superior authority to carry out.” 

10. THE VERDICT AND SENTENCE 

The accused was found guilty of the charge. 

After the Prosecutor had stated that he himself was satisfied that the 
accused had an entirely good character, the defending Counsel pleaded on 
his behalf in mitigation of punishment. To that end Counsel made a state¬ 
ment which included the following : 

The Prosecution tried to establish a case that the accused acted entirely 
on his own and out of his own decision. As I see it, the expression 4 own 
decision has not been understood in the right way. The accused did not 
want you to infer that he scuttled the U-boats on his own because he 
sought fame or something similar. I want to point out the reason is, 
because of the absence of the U-boat commanders, Grumpelt thought that 
the above-mentioned Leader order came into effect.” 

On 13th February, 1945, subject to confirmation by higher authority, the 
Court sentenced th.e accused to be imprisoned for seven years. The findings 
and sentence were confirmed by the General Officer Commanding 8 Corps 
District on 8th March, 1946, with a remission of two years. 

B. NOTES ON THE CASE 
1. QUESTIONS OF JURISDICTION AND PROCEDURE 

(i) Composition and Jurisdiction of the Court 

As to these, see Annex I, pp. 105-6. 

(ii) The language of the Court 

The trial was conducted under the rules of procedure specified in the 
Royal Warrant. 

At the very outset, defending Counsel applied for the whole of the pro¬ 
ceedings to be translated to .he accused. Counsel stated that he would 
himself address the Court and speak during the whole trial in German. 

The Judge Advocate thereupon explained the position as follows : 

44 The language of the Court is English, and it is quite unusual for the 
Court to be addressed in German. What we normally do is to translate 
all the evidence so that the accused understands it, but it is quite unusual 
to translate everything the defending Counsel says.” 

After ascertaining that Counsel had some knowledge of English, the Judge 
Advocate requested that Counsel should do his best to address the Court in 
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English, and so far as the evidence was concerned, that would be translated 
to the accused. The defending Counsel's reply was as follows : 

“ 1 must insist upon it that all the most important parts which will be 
decisive for the judges to judge Gerhard Grumpelt must be in the German 
language, and I must insist that the German language should be acknow¬ 
ledged here as having the same rights as the English language. 1 am quite 
satisfied that things which are not important need not be translated so that 
the proceedings should not be unduly interrupted, but my opening and 
closing speech, which are decisive, I shall give in German.” 

After the Court had conferred, the Judge Advocate provisionally ruled 
that all the evidence would be translated, but that the Prosecutor’s opening 
address should not be translated in the ordinary way. Counsel stated that 
this was agreeable to him and added that he understood enough English 
to follow the Prosecutor, but not enough to deal with the witnesses when 
in the witness box or in his addresses to the Court. In fact, the defending 
Counsel's short opening address was made in German and translated at 
once, and the German text of his final address, written by himself, was 
attached to the proceedings. 

The interests of the accused in this case were fully safeguarded by the fact 
that two, and later on, during the evidence for the defence, a further three, 
officers and soldiers were detailed to act as interpreters. 

It is to be noted that the rules of procedure as specified in the Royal 
Warrant do not contain any express provision either as to the language of 
the Military Courts trying war crimes cases, or as to the rights of the accused 
and duties of the defending Counsel as to the language in .which they should 
address the court. 

The rules of procedure followed in war crimes trials by British Military 
Courts are with certain exceptions) J ) those followed in English civil courts. 
It seems beyond doubt that an English Court would have a right to insist 
on Counsel addressing it in English. The English law' on the rights of a 
non-English speaking accused• is at present contained in an obiter dictum of 
Lord Reading, C.J., in R. v. Let Kim (1916) 1 K..B. 337, to the following 
effect : When a foreigner who is ignorant of the English language is on trial 
on an indictment for a criminal offence, and is not defended by Counsel, 
the evidence given at the trial must be translated to him, and compliance 
with this rule cannot be waived by prisoner. If he is defended by Counsel, 
the evidence must be translated to him unless he or his Counsel express a 
wish to dispense with the translation and the judge thinks fit to permit the 
omission, but the judge should not permit it unless he is of opinion that the 
accused substantially understands the nature of the evidence which is going 
to be given against him. 

The action ol the Court in the Grumpelt trial could in any ease be fully 
explained by reference to two relevant provisions. Regulation 13 of the 
Royal Warrant states that In any case not provided for in these Regula¬ 
tions such course will be adopted as appears best calculated to do justice.” 
The same is provided by Rule 132 of the Rules of Procedure made under 
.the authority of the Army Act. 


(•) See Annex 1. pp. 107-#. 
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2. QUESTIONS OF SUBSTANTIVE LAW 

(i) The Criminality of Violating the Terms of Surrender 

(a) Capitulation and Armistices in International Law. Defending Counsel, 
endeavouring to establish the absence of mens rea in the accused, made a 
distinction as to the character of certain different legal conceptions, namely 
“ cease fire,” “ armistice,” “ surrender ” and “ capitulation,” and submitted 
that at the time when the scuttling took place the convention of 4th May, 
1945, agreed upon between the two belligerent parties, was known to the 
German people and the accused as signifying “ cease fire ” and nothing else. 
Therefore, he contended, the accused’s actions should be judged from the 
point of view of what the “ cease fire ” conception implied. 

international Law recognises and distinguishes between capitulations and 
simple surrender on the one hand, and different kinds of armistice on the 
other. 

As to the first category, capitulation or stipulated surrender in contra¬ 
distinction to simple surrender is a convention between the armed forces of 
belligerents stipulating the terms of surrender of defended places, or of 
men-of-war, or of troops. With regard to the character and contents of 
capitulations, Oppenheim-Lauterpacht, International Law, Volume II, Sixth 
Edition (Revised), p. 431, contains the following passage : “ Unless other¬ 
wise expressly provided, a capitulation is concluded under the obvious 
condition that the surrendering forces become prisoners of war, and that 
all war material and other public property in their possession, or within the 
surrendering place or ship, are surrendered in the condition in which they 
were at the time when the capitulation was signed. Nothing prevents 
forces fearing surrender from destroying their provisions, munitions, arms, 
and other instruments of war which, when falling into the hands of the 
enemy, would be useful to him. Again, nothing prevents a commander, 
even after negotiations regarding surrender have begun, from destroying 
such articles. But when once a capitulation has been signed, such destruc¬ 
tion is no longer lawful and if carried out, constitutes perfidy , which may be 
punished by the other party as a war crime.’’! 3 ) 

As to the second category, armistices or truces are all agreements between 
belligerent forces for a temporary cessation of hostilities. Under this 
category come all kinds of cessation of hostilities, including suspensions of 
arms (referred to by the Defence as "cease fire”), general armistices, and 
partial armistices.( *). 

The common feature of all kinds of armistices is that hostilities between 
the belligerent parties must cease. The legal consequences of an armistice 
are in some respects the subject of much dispute in legal literature, as the 

(’) And see also the passage quoted by the Prosecutor, on p.63. As an illustration of 
the State practice of the United Stales reference could he made to the following extract 
from The Laws amt Usages of War ai Sea, published by the Navy Department, on June 27th, 
1900 ; “ After agreeing upon or signing a capitulation, the capitulator must neither injure 
nor destroy the vessels, property, or stores in his possession that he is to deliver up, unless 
the right to do so is expressly reserved to him in the agreement of capitulation." (Italics 
not in the original.) 

(•) See p. 434 of the work already quoted in the text. 
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Hague Regulations do not mention the matter. This controversy has been 
summarised as follows : 

" Everybody agrees that bellige-ents during an armistice may, outside the 
line where the forces face each other, do everything and anything they like 
regarding defence and preparation of offence ; for instance, they may 
manufacture and import munitions a .d guns, drill recruits, build fortresses, 
concentrate or withdraw troops. But no unanimity exists regarding such 
acts as must be left undone, or may be done, within the very line where the 
belligerent forces face each other .”(*) 

It seems therefore that the legal issue is in doubt, but in any case it must 
be argued that the above-mentioned controversy and the differentiation put 
forward by the Defence Counsel, as well as the meaning which according 
to him should have been laid upon the “ cease fire ” conception, was not 
relevant to the case, because it must have been obvious to the accused, as 
it must have been to the most rudimentary intelligence, that the German 
Naval Authorities could not have issued a general order for scuttling all 
naval craft if only a simple “ cease fire ” was agreed upon temporarily, after 
which, as the Defence contended, hostilities might have been resumed. 

( h ) Violation of the Terms of Surrender viewed as a War Crime. That 
capitulations, surrender conventions and armistices must be scrupulously 
observed is an old customary rule strengthened by the provisions of Article 
35 of the Hague Regulations which expressly provides that “ capitulations 
agreed upon between the contracting parties must ... be scrupulously 
observed by both parties.” 

It would therefore appear as beyond doubt that any violation of a capitula¬ 
tion or armistice is prohibited and if committed constitutes a violation of 
the customary and conventional rules of the laws and usages of war. There 
is no doubt that any act contrary to a capitulation and any violation of 
an armistice would also constitute a war crime if committed by individuals 
on their own account. This point of view finds confirmation, in addition 
to the above-mentioned provision, also in Article 41 of the Hague Regula¬ 
tions, which says that ” a violation of the terms of the armistice by individuals 
acting on their own initiative . . . entitles the injured party to demand 
the punishment of the offenders . . .” 

It is also to be recalled that the Royal Warrant of 14th June, 1945, by 
which Regulations for the trial of war criminals were issued, expressly provides 
that “ ‘ War Crime ’ means a violation of the laws and usages of war . . .” 

The same definition has been provided by the Charter of the Inter¬ 
national Military Tribunal in Article 6 (6), which reads as follows : “ The 
following acts, or any of them, are cr'mes coming within the jurisdiction 
of the Tribunal for which there shall be individual responsibility : war 
crimes : namely, violation of the laws or customs of war. Such violations 
shall include, but not be limited to. murder, illtreatment or deportation to slave 
labour, or for any other purpose, of civilian population of or in occupied 
territory, murder or illtreatment of prisoners of war or persons on the seas, 
killing of hostages, plunder of public or private property, wanton destruction 
of cities, towns or villages, or devastation not justified by military necessity.” 


(•) Ibid, p. 438. 
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From the latter part of this Article it follows that not only crimes of the 
“ murder type ” (atrocities) but also violations of any other laws or customs 
of war should be considered as war crimes, even though such violations might 
constitute purely technical offences only. 

(c) The Instrument and Terms of Surrender. The charge against Grumpelt 
was based on the Instrument of Surrender signed on 4th May. 1945, which, 
in paragraph 1, provided that “ the German Command agrees to the sur¬ 
render of all German armed forces. . . . This to include all naval ships . . 

This Instrument, however, did not provide any conditions with regard to 
scuttling or damaging the instruments of war, conditions which are usually 
embodied in the conventions between armed forces of belligerents stipulating 
terms of surrender. Such conditions were, for instance, provided in two 
further Conventions signed with the German Command after 4th May, 1945. 
Paragraph 2 of the Unconditional Surrender of the German Forces signed 
at Rheims on 8th May, 1945, contains the words : “ No ship, vessel or air¬ 
craft is to be scuttled, or any damage done to their hull, machinery or equip¬ 
ment.” Paragraph 2 of the Unconditional Surrender of German Forces at 
Berlin on 9th May, 1945. contains the words “ No ship, vessel or aircraft 
is to be scuttled, or any damage done to their hulls, machinery, or equipment, 
nor to machines of all kinds, armament, apparatus, and all the technical 
means of prosecution of war in general.”(•) 

Irrespective of whether the omission of such a specification in the Instru¬ 
ment of 4th May was accidental or not, the Court would seem to have 
acted on the assumption that this does not affect either the legal or the 
practical question of what is to be involved in the surrendering of enemy 
armed forces. Any surrender convention is concluded under the implied 
condition that all war material in the possession of the surrendering forces 
is surrendered in the condition in which it was at the time when the instru¬ 
ment was signed. Therefore, such an explanatory provision need not 
necessarily be embodied in the surrender agreement. It was also of no avail 
for the Defence to argue that at the material time the accused did not know 
the exact terms of the Instrument of Surrender, as the necessary conditions 
of any surrender must be obvious at least to any military person of the rank 
of officer. 

(ii) The Mens Rea of the Accused 

In spite of some legal points raised, or rather, touched upon, by the 
Defence, the case turned substantially on a question of fact and on what 
view the Court was to take of the question whether the accused at the material 
time knew of the surrendering of the German armed forces in the North 
West region of Germany. 

With regard to this question, the Judge Advocate in concluding his 
summing-up advised the Court in the following way : 

“ Do you think it is at all reasonably possible that the accused had heard 
nothing at all which would put him upon his guard as regards the handing 
over of the submarines, remembering that he was with this security flotilla, 
and was in a naval port at a time when rumours were presumably going round 

(•) For the full texts, sec American Journal of International Law. Vol. 39, No. 3, July. 
1945. pp. 169-71. 
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like wild fire ? Are you satisfied that the man’s state of mind at the time in 
question was this : “ I honestly believed 1 had an order : I did not know 
anything about any surrender : it was not for me to inquire why the higher 
command should be scuttling submarines ; I honestly conscientiously and 
genuinely believed I had been given a lawful command to scuttle these sub¬ 
marines and 1 have carried out that command and I cannot be held 
responsible ” ? Gentlemen, that is a matter for you to consider. 

“ The Defence suggests if you look at the evidence as a whole that that is 
a reasonable possibility. 1 am going to tell you that in my view, if the 
accused did not have any knowledge of these terms and that he did believe 
honestly that he had an order of this kind and that he carried it out, well, 
then, gentlemen, you will be entitled to acquit him." 



7! 


CASE No. 6 

THE JALUIT ATOLL CASE 

TRIAL OF REAR-ADMIRAL NISUKE MASUDA AND FOUR 
OTHERS OF THE IMPERIAL JAPANESE NAVY 

UNITED STATES MILITARY COMMISSION, UNITED STATES NAVAL AIR 
BASE, KWAJALEIN ISLAND, KWAJALEIN ATOLL, MARSHALL 
ISLANDS. 7TH-I3TH DECEMBER, 1945 

Jurisdiction of the Commission and the Rules of Procedure 
and Evidence followed therein. Shooting of unarmed 
prisoners of war. Liability of custodian who released 
them to be shot. Hague Convention No. IV of 1907. 
Geneva Prisoners of War Convention of 1929. Plea of 
Superior Orders. 

Masuda, who committed suicide before the trial, had ordered 
three subordinates in the Imperial Japanese Navy to 
shoot to death three United States airmen, who had 
become unarmed prisoners of war, and a fourth, who had 
custody of the prisoners, to hand them to the three 
executioners. These four were brought to trial for the 
part which they had played in the killing of the airmen. 
A plea to the jurisdiction of the Commission was made 
without success by the Defence. The plea of superior 
orders was effective only in reducing the sentence of the 
custodian of the prisoners to ten years’ imprisonment. 
The other three accused were sentenced to death. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE COURT 

By a message of 8th October, 1945. the Commander of the Marshalls 
Gilberts Area requested of the Commander-in-Chief of the Pacific Fleet 
the authority to convene a Military Commission for the trial of persons 
accused of War Crimes committed in that area prior to its occupation by 
United States forces. This authority was duly granted, and. in pursuance 
thereof, the Commander of the Marshalls Gilberts Area, as Convening 
Authority, ordered the setting up of a Military Commission on board the 
United States Naval Air Base at Kwajalein Island “ for the trial of such 
war crime cases as may properly be brought before it.” The Military 
Commission so appointed consisted of the following members, any five of 
whom were empowered to act : Commodore B. H. Wyatt, U.S.N. (Presi¬ 
dent), Captain C. C. Champion, Jr., U.S.N., Captain J. R. Weisser, U.S.N., 
Colonel Thomas F. Joyce, Inf., Commander William W. White, U.S.N., 
Lieutenant-Colonel Basil P. Cooper, F.A., and Lieutenant John A. Murphy, 
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U.S.N.l and Lieutenant William P. Mahoney, U.S.N.R., as Judge 
Advocated') either of whom was authorised to act as such. 

At the request of the accused, and pursuant to verbal orders from the 
Convening Authority, Lt. F. J. Madrigan, U.S.N.R., and Lt.-Comdr. Kozo 
Hirata, I.J.N., acted as Counsel for the accused. Lt. E. F. Field, U.S.N.R., 
acted as assistant to the Defence Counsel. 

A plea to the jurisdiction of the Commission made by the Defence at the 
outset of the trial was over-ruled by the former, after the Defence and the 
Prosecution had presented arguments concerning the point (see later). 

2. THE CHARGE AND SPECIFICATION 

The accused were Rear-Admiral Masuda. Lieutenant Yoshimura, Ensign 
Kawachi, Ensign Tasaki, and Warrant Officer Tanaka, all of the Imperial 
Japanese Navy. 

The charge against the five accused, as approved by the Convening 
Authority, was one of murder. The specification stated that they “ did, on 
or about 10th March, 1944. on the Island of Aineman, Jaluit Atoll, Marshall 
Islands, at a time when a state of war existed between the United States of 
America and the Japanese Empire, wilfully, feloniously, with malice afore¬ 
thought without justifiable cause, and without trial or other due process, 
assault and kill, by shooting and stabbing to death, three American fliers, 
then and there attached to the Armed forces of the United States of America, 
and then and there captured and unarmed prisoners of war in the custody 
of the said accused, all in violation of the dignity of the United States of 
America, the International rules of warfare and the moral standards of 
civilised society." 

An objection made by the accused on the grounds that the inclusion in 
the charge of the words “ moral standards of civilised society ” was improper 
and non-legal was over-ruled by the Commission. 

The charge as originally drafted contained the word “ unlawfully ” instead 
of “ wilfully ” ; the change was authorised by the Convening Authority on 
the request of the Commission. 

Rear-Admiral Masuda did not appear at the trial, and, during its course 
and on the direction of the Convening Authority, a nolle prosequi (*) was 
entered by the Judge Advocate as to the charge and specification against 
him. He had committed suicide before the opening of the trial, and had before 
his death written a statement in which he confessed that he had ordered 
the execution of the airmen. 

3. THE ARGUMENTS USED RV THE PROSECUTION IN SUPPORT OF THE CHARGE 
AND SPECIFICATION 

The Prosecution brought forward a number of witnesses to show that the 
three Ameren airmen on or about February. 1944. were forced to land 


(') It will be noted that the principal duty of the Judge Advocate in trials by United 
States Military Commissions is to prosecute. His function is thus widely different from that 
of the Judge Advocate in proceedings of British Military Courts, which is set out briefly 
in Annex I, pp. 106-7. 

(’) The term nolle prosequi signifies the abatement of prosecution. 
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near Jaluit Atoll, Marshall Islands, and subsequently became unarmed 
prisoners of war on Emidj Island, on which was established the Japanese 
Naval Garrison Force Headquarters under the command of Rear-Admiral 
Masuda. Approximately one month later, on the orders of Masuda, and 
without having been tried, the airmen were taken to a cemetery on Aineman, 
an adjoining island, where they were secretly shot to death and then cremated. 
Yoshimura, Kawachi and Tanaka had admitted to having killed the prisoners 
by shooting ; one had also used a sword. Tasaki had admitted that, having 
been in charge of the prisoners, he had arranged their release to the execu¬ 
tioners, knowing that they were to be killed. Signed statements to the 
above effect were produced before the court. 

One of the two Judge Advocates, in his opening argument, stated that 
one of the basic principles which had actuated the development of the laws 
and customs of war was the principle of humanity which prohibited the 
employment of any such kind or degree of violence as was not necessary 
for the purposes of war. Among the many and numerous restrictions and 
limitations imposed by virtue of this principle was “ the universally recognised 
and accepted rule ” provided in Article 23 (c) of the 1907 Hague Convention 
which states : “ It is particularly forbidden ... to kill or wound an enemy 
who, having laid down his arms, or no longer having means of defence, has 
surrendered at discretion.” If this rule did not suffice, a variety of additional 
rules had been universally recognised and accepted, protecting prisoners of 
war from outrages, indignities and punishment. 

His colleague relied instead on Article 2 of Part I of the Geneva Conven¬ 
tion of 1929 relative to the Treatment of Prisoners of War which states that : 
“ Prisoners of War are in the power of the hostile Government, but not of 
the individuals or formations which captured them. They shall at all 
times be humanely treated and protected, particularly against acts of violence, 
from insults and from public curiosity. Measures of reprisals against them 
are forbidden.” 


4. THE CASE FOR THE DEFENCE 
(i) The Plea to the Jurisdiction 

The plea, made by the Defence to the jurisdiction of the Commission, 
was set out in four sections, and may be summarised as follows : 

(a) The Congress of the United States had not delegated authority to 
Military Commissions, such as the present, to try enemy nationals for 
war crimes ; 

(b) The Commission had no jurisdiction to try the defendants on charges 
or specifications founded on laws which were ex post facto in that they 
did not exist at the time of the commission of the acts for which the 
accused were charged ; 

(c) The “ SCAP ” rules, issued by command of General MacArthur, by 
>'irtue of which the Commission was established and the trial held, 
violated established rules of United States law, both substantial and 
procedural. In particular, Section 16 thereof permitted the introduc¬ 
tion of hearsay and secondary evidence ; and 
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(d) Even if the " SCAP ” rules were applicable the venue(’) of the trial was 
incorrectly laid. Under Section 5 ( b) of the Rules, trials were to be 
held in Japan, with the exception that ■“ persons whose offences have 
a particular geographical location outside Japan may be returned to the 
scene of their crimes for trial by competent military or civil tribunals 
of local jurisdiction." Accordingly the trial should have been held 
either in Japan or in Jaluit, the scene of the alleged crimes.f 4 ) 

The Defence finally claimed that the defendants had the power under 
Section 5 (b) to elect to be tried by civil tribunal, and stated that they did 
so elect. 

(ii) The Defence of Superior Orders 

The accused pleaded not guilty. They admitted their part in the execution 
of the American Prisoners of War, but claimed as a defence that, as military 
men of the Japanese Empire, they were acting under orders of a superior 
authority, which they were bound to obey. 

One of the defending Counsel, himself a Lieutenant-Commander in the 
Imperial Japanese Navy, described the absolute discipline and obedience 
which was expected from the Japanese forces, and quoted an Imperial 
Rescript which included the words : “ Subordinates should have the idea 
that the orders from their superiors are nothing but the orders personally 
from His Majesty the Emperor." The Japanese forces were exceptional 
among the world's armed forces in this respect and, therefore, he claimed, 
it was impossible to apply therein “ the liberal and individualistic ideas which 
rule usual societies unmodified to this totalistic and absolutistic military 
society.” The strategic situation was so critical in early 1944 that the 
characteristic referred to was displayed in the Jaluit unit to an exceptional 
degree. Furthermore the order was given direct by a Rear-Admiral to 
“ mere Warrant Officers and Petty Officers." If they had refused to obey 
it, " everyone would have fallen upon them." 

As the accused had no criminal intent, it was clear that they had com¬ 
mitted no crime. 

The other defending Counsel pointed out that the executioners each 
requested that they should not be assigned the task of carrying out the 
killing, but when emphatically ordered by Masuda, a man of strong character, 
they had obeyed, in accordance with their training. Their actions were not 
of their own volition ; they were the will of another. 

Tasaki, the custodian of the prisoners of war, who arranged their handing 
over to the executioners, also merely acted in accordance with the orders of 
the Rear-Admiral. Certainly the latter had told him why he was to sur¬ 
render the prisoners, but this fact in no way placed him in the position of a 
participant in the commission of a crime. 


(*) The word “ venue " is a Common Law term for the local area lor which the Court 
is commissioned and sits, and in which, as a rule, the offence was committed. 

(') The term "SCAP lules," used here and on pp. 75 and 78, refers to the Regulations 
Governing the Trial of War Criminals in the Pacific Theatre, of September ’4th 1945 
See Annex If, p. 113. 
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5. THE ARGUMENTS OF THE PROSECUTION USED IN COUNTERING THE PLEAS OF 
THE DEFENCE 

(i) Concerning the Jurisdiction of the Court 

The Judge Advocate, in countering the Defence’s plea to the jurisdiction 
of the Commission, began by stating that this jurisdiction had already been 
upheld. Nevertheless he would reply briefly to the objections raised by 
the defence. 

His arguments, which he arranged so as to meet those of the Defence 
point by point, were as follows : 

(a) The power to conduct Military Commissions was part of the executive 
power of the President of the United States, and was delegated to 
subordinate commanders. The necessary formalities had in this case 
been fulfilled. 

(b) “The statute laws are dated 1929. The laws of humanity also set 
forth in the specification have no dates, the laws are set back as far 
as civilisation.” 

(c) The “ SCAP ” rules had been approved by the Judge Advocate for 
the United States Navy, and their use was in accordance with the 
directions of the Commander of the Marshalls Gilberts Area. The 
Commission was not trying United States citizens but those of a 
foreign country. 

(d) A similar objection to the venue of a trial had been over-ruled previously 
on the grounds that the trial was held as close to the scene of the 
alleged crime as was convenient. The same applied to the present 
case. 

(ii) Concerning the Defence of Superior Orders 

One of the two Judge Advocates quoted three authorities with the inten¬ 
tion of securing the rejection by the Commission of the plea of superior 
orders. The Judge Advocate General, he said, had made reference, in 
Court Martial Orders 212-1919, to the following dictum in U.S. v. Carr 
(25 Fed. Cases 307) : “ Soldier is bound to obey only the lawful orders of 
his superiors. If he receives an order to do an v .vial act, he is bound 
neither by his duty nor by his oath to do it. o tar from such an order 
being a justification, it makes the party givir. 6 ihe 'er an accomplice in 
the crime.” 

In another case, involving the killing of a Nicaragu a citizen by a member 
of the United States forces, the Judge Advocate stated : “ An order illegal 
in itself and not justified by the rules and usages of war. or in its substance 
clearly illegal, so that a man of ordinary sense and understanding would 
know as soon as he heard the order read or given that it was illegal, will 
afford no protection for a homicide, provided the act with which he may be 
charged has all the ingredients in it which may be necessary to constitute 
the same crime in law ” (CMO 4-1929). 

In the opinion of the Judge Advocate, however, the statement of the law 
most clearly in point was contained in “ the rules promulgated by the 
Supreme Command of the Allied Powers for use in war crime cases. This 
body of international law, briefly known as the SCAP rules and adopted 
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by the Commission at the direction of the Judge Advocate General of the 
Navy, has the following provision applicable to the defence raised by the 
accused, quoting sub-paragraph (/) of paragraph 16 : 

‘ The official position of the accused shall not absolve him from re¬ 
sponsibility, nor be considered in mitigation of punishment. Further, 
action pursuant to order of the accused's superior, or of his government, 
shall not constitute a defence but may be considered in mitigation of punish¬ 
ment if the commission determines that justice so requires.’ ” 

6. THE EVIDENCE 

The evidence is not here set out at length, since, in the main, the facts 
were not disputed, and the case turned essentially on a question of law. 
The facts derived from an examination of the witnesses for the Prosecution 
are set out in brief under heading 3 {supra). These witnesses comprised a 
legal officer who had acted as war crimes and atrocities investigator for the 
Marshalls Gilberts Area, an islander who had witnessed the capturing of 
the prisoners, one of the captors, a Japanese Lieutenant who had interrogated 
them, an interpreter who was present during the interrogation, a Japanese 
truck-driver who had been ordered by Kawachi to take the airmen to the 
cemetery, the seaman who cremated their bodies, a Japanese Major who 
testified to the authenticity of Masuda's written statements on the killing 
of the prisoners, a United States soldier who translated from the Japanese 
various documents before the Court, and one of the two Judge Advocates 
in the trial, who testified that the statements by the four accused which were 
before the Commission had actually been signed by them. 

The three accused of having been the actual executioners gave evidence 
on their own behalf. Tasaki’s evidence was given only by way of a signed 
statement. 

7. THE VERDICT 

All four accused were found guilty. 

8. THE SENTENCE 

Yoshimura, Kawachi and Tanaka were sentenced to death by hanging. 

Tasaki was sentenced to ten years' imprisonment. His punishment was 
lighter than that of the others because of the “ brief, passive and mechanical 
participation of the accused." 

The proceedings, findings and sentences were approved by the Commander 
of the Marshalls Gilberts Area. Rear-Admiral Harrill. 

B. NOTES ON THE CASE 

1. CONCERNING THE PLEA TO THE JURISDICTION OF THE COMMISSION 

Comment upon the plea to the jurisdiction of the Commission made by 
the Defence may conveniently be arranged in the same manner as were the 
remarks of Counsel. 

(i) The Legal Basis of the Commission 

The Defence claimed that no legislative act had ever enabled the holding 


by such Courts of trials of enemy nationals for war crimes. The contention 
of the Prosecution was that the authority to hold such trials derived from 
the executive power of the President. 

The same question came before the Supreme Court of the United States 
in two cases. Ex Parte Quirin, 317 U.S.l, and In the Matter of the Application 
of General Tomoyuki Yamushita. No. 61 Miscellaneous and 672, October 
Term, 1945. 

In these cases, the Supreme Court, per Mr. Chief Justice Stone, upheld the 
legality of trials by Military Commissions of enemy combatants for perpe¬ 
trating war crimes. The Court pointed out that Congress, in the exercise 
of the power conferred on it by Article I, paragraph 8, cl. 10 of the Con¬ 
stitution to “ define and punish Offences against the Law of Nations . . .,” 
of which the law of war was a part, had, by the statute entitled the Articles 
of War (1920, amended in 1937 and 1942), recognised the “ Military Com¬ 
mission ” appointed by military command, as it had previously existed 
in United States Army practice, as an appropriate tribunal for the trial 
and punishment of offences against the laws of war. Article 15 declared 
that “ the provisions of these articles conferring jurisdiction upon courts 
martial shall not be construed as depriving military commissions . . . 
or other military tribunals of concurrent jurisdiction in respect of offenders 
or offences that by statute or by the law of war may be triable by such 
military commissions ... or other military tribunals.” Article 2 included 
among those persons subject to the Articles of War the personnel of the 
United States military forces. The Court pointed out, however, that this, 
as Article 12 indicated, did not exclude from the class of persons subject 
to trial by Military Commissions “ any other person who by the law of war 
is subject to trial by military tribunals,” and who under Article 12 may be 
tried by Court Martial, or under Article 15 by Military Commission. 

Congress had not attempted to codify the laws of w ar, continued the Chief 
Justice, but had, by Article 15, incorporated within the pre-existing jurisdic¬ 
tion of Military Commissions created by the appropriate military command 
“ all offences which are defined as such by the law of war, and which may 
constitutionally be included within that jurisdiction." 

The power to convene Commissions of the nature referred to continued 
after hostilities had ceased, and at least until peace had been " officially 
recognised by treaty or proclamation of the political branch of the Govern¬ 
ment.” 

The conclusion of the Court in the Yamashita Case was that the Joint 
Chiefs of Staff of the American Military Forces were acting legally when, 
by direction of the President, on September 12th, 1945, they instructed 
General MacArthur, Commander in Chief, United States Army Forces, 
Pacific, to proceed with the trial betore appropriate military tribunals ot 
such Japanese War Criminals “ as have been or may be apprehended. 

The opinion of the Supreme Court in Ex Parte Quirin was delivered on 
October 29th, 1942, while that in the Yamashita Case was delivered on 
February 4th, 1946. 

The Judge-Advocate prosecuting in the Jaluit Atoll case, in his reply of 
December 7th, 1945, to the Defence’s plea to the jurisdiction of the Com¬ 
mission, did not specify in what “ previous case that jurisdiction had been 
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upheld. The authorities cited above are. however, wholly in line with the 
decision of the Commission to reject the plea and with the statement of the 
Prosecution that “ The jurisdiction of the military commission to try offences 
against the law of nations derives from the President of the United States, 
who, as Commander in Chief of the Armed Forces, exercises the power of 
military government over territories occupied by our country. His represen¬ 
tative in the Pacific, the Commander in Chief of the Pacific Fleet, has, as 
the deputy military governor, conferred specific authority to convene this 
commission on the Commander Marshalls Gilberts Area.” 

It will be noted that the Judge Advocate did not state how tar the power 
of the President in this matter was derived from the Constitution and 
how far from Congressional legislation. In Ex Parle Quirin, the Supreme 
Court pointed out that the Constitution of the United States conferred on 
the President the “executive power” (Article II, paragraph 1, cl. 1) and 
imposed on him the duty to “ take care that the Laws be faithfully executed ” 
(Article II, paragraph 3). It also made him the Commander in Chief of the 
Army and Navy (Article II, paragraph 2, cl. 1). The Court decided, however, 
that it was not necessary to determine to what extent the President as 
Commander in Chief had constitutional power to create Military Com¬ 
missions without the support of Congressional legislation. Nor did the 
Court in the Yamashita Case need to investigate that problem. 

(ii) Ex post facto legislation 

The Judge Advocate's claim that the rules of International Law, with 
whose infringement the accused were charged, were binding on them at the 
time of the commission of the alleged war crimes gives rise to no comment. 
It will be noticed, however, that, for the purpose of refuting the arguments 
of the Defence on this point, the Judge Advocate made no reference to what 
may be called the municipal law ingredients included in the charge and 
specification. Further comment on this inclusion is made later, under 
heading 2, “ Concerning the charge and specification." 

(iii) The legality oj the rules applied in the trial 

The Commander of the Marshalls Gilbcris Area directed the President 
of the Commission “ to use SCAP Rules governing the trials of War Criminals 
as a guide, not only for the rules of evidence, but also as a guide 
for substantive law and procedure on all issues arising in the trial of 
war criminals.” The Defence claimed that these rules violated “ estab¬ 
lished substantive and procedural law known to American jurisprudence.” 
The Judge Advocate, on the other hand, claimed that their use was legal, and 
secured the concurrence of the Commission on the point. 

Here, again, the decision of the Supreme Court in the Yamashita Case 
is relevant. One of the grounds upon which the petitioner sought writs 
of habeas corpus and prohibition against the Military Commission which 
tried him was : “ that the commission was without authority and jurisdic¬ 
tion to try and convict petitioner because the order governing the procedure 
of the commission permitted the admission in evidence of depositions, 
affidavits and hearsay and opinion evidence, and because the commission’s 
rulings admitting such evidence were in violation of the 25th and 38th 
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Articles of War and the Geneva Convention, and deprived petitioner of a 
fair trial in violation of the due process clause of the Fifth Amendment.” 

Article 25 prohibits the reception in evidence by a Military Commission 
of depositions on behalf of the Prosecution in a capital case, while Article 38 
empowers the President to prescribe by regulations the procedure for cases 
before Military Commissions and states that these regulations “ shall, in 
so far as he shall deem practicable, apply the rules of evidence generally 
recognised in the trial of criminal cases in the district courts of the United 
States : Provided. That nothing contrary to or inconsistent with these 
Articles shall be so prescribed . . .” 

In the opinion of the Supreme Court, however, neither Article was ap¬ 
plicable to the trial of an enemy combatant by a Military' Commission for 
violations of the laws of war. Chief Justice Stone, delivering the majority 
judgment, stated that Article 15 had been added in 1916 to the Articles in 
order to preserve intact the traditional jurisdiction of “ the non-statutory 
military commission.” The Article read : “ The provisions of these articles 
conferring jurisdiction upon courts-martial shall not be construed as depriv¬ 
ing military commissions ... of concurrent jurisdiction in respect of 
offenders or offences that ... by the law of war may be triable by such 
military commissions.” Article 2 of the Articles of War enumerated “ the 
persons . . . subject to these articles ” and enemy combatants were not 
included among them. The Court concluded that the benefits of the 
Articles were not conferred upon such persons, and that the Articles left 
the control over the procedure in their trials where it had previously been, 
that is to say with the Military Command. The Commission's rulings on 
evidence and on the mode of conducting the proceedings were not subject 
to review by the civil courts but only by tlye reviewing military authorities. 
It was therefore unnecessary to consider what, in other situations, the 
Fifth Amendment might require. 

It maybe added here that theSupremeCourt had already decided in ExParte 
Quirin that the Fifth and Sixth Amendments laying down the right to a 
trial by jury in a civil court for capital crimes did not extend to trials in 
military tribunals. Since, however, this decision is not relevant to the 
Masuda trial, it is not analysed in these notes. The Yamashita Case is 
relevant since it shows that a defendant in a trial before a Military Com¬ 
mission is not entitled to object il the rules of evidence applied therein are 
not those “ generally recognised in the trial of criminal cases in the district 
courts of the United States.” 

(ivj The venue of the trial 

The ruling tacitly approved by the Commission on the question of venue 
gives rise to no comment. No defendant could have reasonably been allowed 
to plead, for instance, that no liability rested on him had the island on 
which he had committed his crimes disappeared as the result ot a volcanic 
upheaval. 

2. CONCERNING THE CHARGE AND SPECIFICATION 

It will have been noticed that the charge against the prisoners was one of 
murder and that the specification mentioned both a breach of “ the Inter- 
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national rules of warfare ” and wilful felonious killing “ with malice afore¬ 
thought without justifiable cause, and without trial or other due process.” 
While one Judge Advocate quoted Article 23 (r) of the 1907 Hague Con¬ 
vention and made a general reference to related rules of customary Inter¬ 
national Law. he also recalled that the charge against the accused was one 
of murder and proceeded to analyse in detail the elements of a definition of 
murder as “ the unlaw ful killing of a human being w ith malice aforethought.” 

His colleague pointed out that the specification had been “ patterned 
carefully after the samples set forth in Naval Courts and Boards." He gave 
more attention than his colleague to the International Law governing the 
case, however, and expressed the opinion that the rules of Conventional 
Law which were the most relevant were the rules laid down in the 1929 
Geneva Convention Relative to the Treatment of Prisoners of War, from 
which he quoted Article 2. It might be argued, he continued, that the 
Japanese Government was not a signatory to the Convention. Against 
this, however, he said : " Although Japan has not ratified or formally 
adhered to the Prisoners of War Convention, it has, through the Swiss 
Government, agreed to apply the provisions thereof to prisoners of war 
under its control, and also, so far as practicable, to interned civilians." 

Even if Japan were not legally bound, the shooting of unarmed prisoners 
who are behaving in an orderly fashion is clearly a war crime under 
customary International Law. 

At first sight it may appear that the introduction of the definition of 
murder, based on Anglo-Saxon rules of Municipal Law, was not strictly 
justifiable in a case where breaches of International Law on an island under 
Japanese mandate were alleged. The intention of the Prosecution, however, 
was not to charge the accused with breaches of United States law as well as 
of International Law. The use of the words in the specification, “ all in 
violation of . . . the International rules of warfare." as applying to the 
charge of murder, clearly shows that the introduction of the terms used in 
United States law was intended merely to amplify and define the specifica¬ 
tion. In the present state of vagueness prevailing in many branches of the 
law of nations, even given the fact that there are no binding precedents in 
International Law, such introduction therein of tested concepts from munici¬ 
pal systems is all to the good, provided that they are recognised to be in 
amplification of. and not in substitution for, rules of International Law. 
This is so, even if it involves the use of tautology, inherent in some Common 
Law definitions, such as is exemplified in the phrase, “ wilfully, feloniously, 
with malice aforethought without justifiable cause . . .” in the specification. 
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CASE No. 7 

THE DREIERWALDE CASE 

TRIAL OF KARL AMBERGER (FORMERLY OBERFELDWEBEL) 

BRITISH MILITARY COURT, WUPPERTAL, 1 lTH-14TH MARCH, 1946 

Shooting of unarmed prisoners of war. Plea that they were 
thought to be trying to escape. Hague Convention No. IV 
of 1907. 

The accused was in charge of a party conducting five allied 
prisoners of war ostensibly to a Railway Station. On 
the way, the party, including the accused, began firing 
on them ; all were killed except one, who escaped though 
wounded. The case for the Prosecution was that since 
the prisoners of war had made no attempt to escape, the 
shooting was in violation of the laws and usages of war. 
The Defence claimed that Amberger had genuinely 
believed that the prisoners were trying to escape. The 
Commission found him guilty and sentenced him to 
death by hanging. 

A. OUTLINE OF THE PROCEEDINGS 


1. THE COURT 

The Court was a British Military Court convened under the Royal 
Warrant of 14th June, 1945, Army Order 81/1945, entitled " Regulations 
for the Trial of War Criminals.” as amended by Army Orders 127/1945, 
8/1946 and 24/1946. 

It consisted of Lt.-Col. B. G. Melsom (East Lancashire Regiment) as 
President, and, as members. Major K. H. F. Baker (83rd Field Regiment, 
R.A.), Major S. L. Heale (South Wales Borderers), S./Ldr. J. H. G. Guest 
(Overseas H.Q., R.A.A.F.), and Captain B. Chichester (North Irish Horse). 
The Australian member was appointed in view ot the fact that the case 
involved the shooting of two members of the Royal Australian Air Force 
as well as members of the Royal Air Force. C. L. Stirling, Esq., C.B.E., 
Deputy Judge Advocate General, acted as Judge Advocate in the trial. 
The Prosecutor was Major G. I. D. Draper (Irish Guards), and the Delend¬ 
ing Officer was Lt. C. Ellison, K.O.S.B. 

2. THE CHARGE 

The accused, Karl Amberger (formerly Oberfeldwebel), a German 
National, was charged with " Committing a War Crime in that he at 
Dreierwalde Aerodrome on or about 22nd March, 1945, in violation of t e 
laws and usages of War, was concerned in the killing of . . . (two mem ers 
of the Royal Australian Air Force and two members of the Royal Air 
Force) . . ., allied Prisoners of War.” 
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In his closing speech the Prosecutor stated that the legal basis of the 
charge lay in Article 23 (c ) of the Hague Rules of 1907. which bound both 
the German and the British Governments. This laid down that “ In 
addition to the prohibitions provided by special Conventions it is particularly 
forbidden : (c) to kill or wound any enemy who, having laid down his arms, 
no longer having means of defence, has surrendered at discretion.” 

3. THE CASE AND EVIDENCE FOR THE PROSECUTION 

The Prosecutor opened his case by slating that Karl Amberger was acting 
on the relevant date in March, 1945, as senior instructing warrant officer 
at the Aerodrome between the villages of Hopsten and Dreierwalde. During 
a severe air raid made in the vicinity of the Aerodrome on the 21st March, 
1945, the four deceased allied prisoners of war, together with Flight-Lieu¬ 
tenant Berick of the Royal Australian Air Force, were forced to bale out, 
and were on capture taken to the Aerodrome. Towards the evening of the 
22nd March, a party, consisting of Amberger in charge, and two German 
N.C.O.s, set off ostensibly to conduct the five prisoners of war to a railway 
station for the purpose of taking them to a Prisoner of War Camp or 
Interrogation Centre. After going about a mile and a half the party turned 
on to a track leading into a wood. Here, despite the fact that the prisoners 
were proceeding with decorum, the three N.C.O.s, including Amberger, 
began firing on them. All were killed except Flight-Lieutenant Berick, 
who escaped, though wounded. The case for the Prosecution was that the 
prisoners made no attempt to escape, and that the shooting was cold and 
calculated murder. 

It had proved impossible to bring F/Lt. Berick from Australia to attend 
the trial, but two sworn affidavits made by him were submitted. 

In these, he stated, inter alia , that, as the prisoners were proceeding along 
the track in the wood five abreast, having been ordered to do so, they 

heard a click behind them ; F/Lt. Berick looked round and saw one of 
the guards cocking the action of his Schmeizer. All three had their weapons 
at the ready. The firing then began. 

Authenticated photostatic reproductions of two photographs, which 
F/Lt. Berick maintained that he had subsequently taken at the scene of the 
shooting, were also submitted to the Court. 

Werner Lauter (formerly Oberfeldwebel), a witness, stated that he was 
acting at the Aerodrome in March, 1945, as the Chief Clerk of the Kom- 
mandatur. He claimed that Amberger had volunteered to do the escort 
duty and had detailed the other N.C.O.s from his ow r n unit. Lauter main¬ 
tained that he had heard remarks made by the accused to this effect: “ I 
shall finish off these Allied P.O.W.s, these Allied Airmen." The witness 
had therefore been so doubtful as to the fitness of Amberger for the task 
that he had communicated his doubts to the Adjutant. It had proved 
impossible, however, to find a substitute for Amberger. 

An authenticated photostatic reproduction of an affidavit of Joachim 
Erdmann, clerk at the Aerodrome in March, 1945, was then submitted. 
Extensive efforts to find the witness had failed. His evidence was, inter alia, 
that, on 22nd March, 1945, on returning with a girl, Elfriede Nicklas, from 
a walk, he passed the five prisoners and certain German N.C.O.s, on a track 
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leading into some woods. After he and the girl had walked about 300 yards 
past the party, they heard firing from the direction in which it had gone. 

Elfriede Nicklas, a German national, identified Amberger as being one 
of the guard party. She testified that the prisoners were quite disciplined 
as they passed, and claimed that Erdmann had said that N.C.O.s in the 
Aerodrome had been asked to volunteer to shoot the prisoners. After the 
shooting, Erdmann, she claimed, had told her that it was to have taken 
place at a spot further along the route, and not where it actually did happen. 

As a result of F/Lt. Berick’s complaint on finally returning to England, 
Major William Davidson, R.A.M.C., a pathologist, proceeded to Dreier¬ 
walde Cemetery, where he exhumed a grave and found four bodies which 
he identified as being those of the prisoners. All four had been shot 
through the head. His report was submitted to the Court. 

4. THE CASE AND EVIDENCE FOR THE DEFENCE 

The accused pleaded not guilty. 

Giving evidence himself as a witness on oath, Amberger denied having 
volunteered for escort duty or having made remarks hostile to prisoners of 
war. He had himself decided that the party should proceed through the 
woods instead of by the road way, since thus there would be less danger 
of meeting civilians. Feeling among the civilians was high due to Allied 
air-raids. He maintained that the prisoners were certainly marching abreast 
immediately before the alleged attempt to escape, but that he had not 
ordered them to do so. Amberger claimed that he saw the prisoners talking 
to one another in a suspicious way, and taking their bearings from canal 
bridges and from the stars. He had therefore honestly believed that they 
were going to attempt to escape. In the tailing light four of the prisoners 
had then tried to escape in various directions, while the fifth had attacked 
him. 

There were no other witnesses for the defence. 

The defending Counsel did not deny the shooting of the four airmen, but 
asked the Court to believe that “ there was an attempt to escape, or what 
appeared to be an attempt to escape which, in the contention of the defence, 
means the same thing.” 

The defending Counsel, in his closing speech, attempted to reconcile 
F/Lt. Berick’s statement that no attempt had been made to escape with 
Amberger’s evidence to the contrary, by saying that the cocking ot the action 
of a weapon by one guard was not unnatural given the tact that ti\e prisoners 
had to be guarded in a lane in the growing dusk. Having previously 
suffered ill-treatment, Berick and the other prisoners probably regarded it 
as likely that they were to be shot, as others in their position had been, and 
began to run when it was not necessary tor them to do so. 

5. THE VERDICT 

The accused was found guilty of the charge, subject to confirmation by 
the Superior Military Authority. 

6. THE SENTENCE 

Counsel for the Defence, pleading in mitigation on behalf ot Amberger, 
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asked the Court to take into account the latter's previous record as a brave, 
responsible soldier. He may have considered that the airmen in his hands 
were responsible for the attack, which killed around 40 civilians and airmen 
on the airfield at Dreierwalde. and that he was justified in acting as judge 
over the acts of these men. 

Nevertheless, the accused was sentenced to death by hanging. The 
sentence was confirmed and carried out on 15th May. 1946. 


B. NOTES ON THE CASE 

1. QUESTIONS OF PROCEDURE 

(i) Application, in accordance with Section 128 of the Army Act, of Rules 
of Evidence followed in British Civil Courts. 

Regulation 3 of the Royal Warrant lays down that, with certain exceptions, 
the provisions of the Army Act and of the Rules of Procedure made pursuant 
thereto so far as they relate to Field General Courts-Martial shall apply so 
far as applicable to Military Courts convened under the Royal Warrant 
in the same way as if the Military Courts were Field General Courts-Martial 
and the accused were persons subject to military law charged with having 
committed ofTences on active service. 

Section 128 of the Army Act provides that the rules of evidence to be 
adopted in proceedings before Courts-Martial shall be the same as those 
which are followed in civil courts in England. Rule 73 (c) of the Rules of 
Procedure S.R. & O. 1926, No. 989, makes it clear that the term “civil 
court in this connection refers to a court of ordinary criminal jurisdiction 
in England, including a court of summary jurisdiction. 

One example of the application in the trial of rules of evidence used in 
British C i\il Courts is provided by the use therein of circumstantial evidence. 
As the Judge Advocate pointed out, the case turned entirely on a question of 
fact did the prisoners attempt to escape or not ? No issues of law were 
involved. 

Circumstantial evidencewas of the greatest importance in the trial, because 
neither F/Lt. Berick nor Erdmann, two of the main witnesses, was present 
tor cross-examination. and also in view' of the many points at which the 
evidenced witnesses was conflicting. Lauter, for instance, said that Amberger 
had expressed his intention to murder the prisoners and had volunteered to 
do escort duty . Amberger denied both statements. F/Lt. Berick’s evidence 
was that Amberger ordered the prisoners to march abreast before the shooting 
started, and that they had at all times kept good behaviour and had made no 
move to escape ; Amberger denied giving such an order and claimed that 
they were seen to be talking suspiciously to one another and to be taking 
their bearings, and that an attempt to escape had actually begun before 
firing took place. 

The circumstantial evidence brought forward included the Pathologist's 
statement that all four prisoners had been shot through the head and^that 
some of the bullets could not have entered the head while the deceased was in 
an erect position. The question arose, as a consequence, whether prisoners 
fleeing in different directions in the gathering dusk could all have been shot 
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in the same part of the anatomy, and how it was that some bullets entered 
the head of one of the deceased in the manner described. 

(ii) Exceptional Rules of Procedure permitted by the Royal Warrant 

One of the exceptions referred to in Regulation 3 of the Royal Warrant 
relates to the types of evidence which it is admissible to bring before a Military 
Court. Under Regulation 8 (i), “ the court may take into consideration any 
oral statement or any document appearing on the face of it to be authentic, 
provided the statement or document appears to the Court to be of assistance 
in proving or disproving the charge, notwithstanding that such statement 
or document would not be admissible as evidence in proceedings before a 
Field General Court-Martial." Examples of such evidence which were 
admitted during the proceedings under review were the two affidavits signed 
by F/Lt. Berick, the authenticated photostatic copy of an affidavit by 
Joachim Erdmann, and the Pathologist’s report. The defending Counsel 
and the Judge Advocate both commented on the fact that the leading witness 
for the Prosecution was not present to be cross-examined : the latter pointed 
out that it was impossible for the court to judge his demeanour and his 
words, as they could Amberger’s. and decide whether he was an honest and 
credible witness. Nevertheless, no-one questioned the legality of the pro¬ 
cedure adopted. 

Further examples of the more drastic rules of evidence permissible before 
a Military Court are found in the instances of " hearsay ” evidence used 
during the trial. In English Civil Courts, subject to exceptions, a state¬ 
ment, whether oral or written, made by a person who is not called as a 
witness is not admissible to prove the truth of any matter contained in that 
statement (see Harris and Wilshere's Criminal Law. Seventeenth Edition, 
p. 482). Such evidence is rendered permissible by Regulation 8 (i) of the 
Royal Warrant provided it satisfies the conditions laid down therein. 

A quotation from the final address of the defending Counsel is interesting 
in this connection : “ I realise that under Royal Warrant it is possible 
and permissible to have hearsay evidence, but I only point out the danger ot 
accepting it on its face value. You have had the advantage ot hearing 
Elfriede Nicklas in the witness box, and her whole recollection of the episode 
was indeed hazy, and it may well be that even though she was telling the 
truth that Erdmann did in fact say ‘ We have been asked to volunteer to 
kill these men. I knew it was going to happen, ’ that he may have been 
boasting We do not know because we have not had him here to cross- 
examine him. He might have wanted to make some impression with the 
girl, to show how tough he was and that he was of the gangster type. 


2. QUESTIONS OF SUBSTANTIVE LAW 
(i) Concerning the Choice of the Charge 

It has been seen that the charge against Amberger was brought under 
Article 23 (c) of the 1907 Hague Convention concerning the Laws and 
Customs of War on Land, which relates to enemies who have " surrendered 
at discretion." The question is not important whether this phrase, which 
was coined at a time when aerial warfare and the baling out o airmen were 
not known, covers the case of prisoners of war who axe not ecome 
prisoners by “ surrendering at discretion but simpl> y escen ing n. m 
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the skies to territory held by the opposing belligerent. The conventional 
rule of International Law which protects prisoners of war, whether or not 
they have surrendered, is now contained in the International Convention 
relative to the treatment of Prisoners of War, signed at Geneva on 27th July, 
1929, and Article 2 states that : 

“ Prisoners of War are in the power of the hostile Government, but 
not of the individual or formation which captured them. 

“They shall at all times be humanely treated and protected, particularly 
against acts of violence, from insults and from public curiosity. 

“ Measures of reprisal against them are forbidden.” 

This provision develops the principle already contained in Art. 4 of the 
1907 Hague Regulations respecting the laws and customs of war on land( 1 )- 

There is no doubt that the allied airmen, who did not surrender to the 
German armed forces, but were captured by German civilians, came under 
the protection of Art. 2 of the 1929 Convention. It is also safe to say that 
the killing of prisoners of war constituted a war crime under customary 
International Law even before the promulgation and ratification of the 
Conventions of 1907 and 1929. 

(ii) Concerning the Legality of the Shooting of Prisoners while Attempting to 
Escape 

The Judge Advocate in his summing up made the following statement: 
“ Gentlemen, war is a cruel thing, and there are certain rules which apply 
to war. One is that it is the duly of an officer or a man if he is captured to 
try and escape. The corollary to that is that the Power which holds him 
is entitled to prevent him from escaping, and in doing so no great niceties 
are called for by the Power that has him in his control: by that I mean it 
is quite right, if it is reasonable in the circumstances, for a guard to open 
fire on an escaping prisoner, though he should pay great heed merely to 
wound him, but if he should be killed though that is very unfortunate it 
does not make a war crime. ... If the accused, Karl Amberger, did see 
that his prisoners were trying to escape or had reasonable grounds for 
thinking that they were attempting to escape then that would not be a breach 
of the rules and customs of war, and therefore you would not be able to 
say a war crime had been committed.” 

It follows from this statement that a person who came under the protec¬ 
tion of the Hague and Geneva Conventions and the provisions of customary 
International Law protecting prisoners of war would subsequently lose that 
protection on the rise of any set of circumstances which caused his captors 
reasonably to believe that he was attempting to escape. It should be noted 
that these circumstances need not, apparently, arise due to the acts or 
omissions of the captive. While it is not enough for the captor to have a 
merely subjective fear that an attempt to escape is being made, on the other 
hand the events which give rise to the requisite reasonable apprehension 
could, on the face of the Judge Advocate’s statement, be due to other agencies 
than the volition of the prisoner. 

( l ) Art. 4 of the Hague Regulations : " Prisoners of war are in the power of the hostile 
Government, but not ol the individuals or corps who capture them. They must be 
humanely treated. All their personal belongings, except arms, horses, and military papers, 
remain their property.” 


Chapter 3—“ Penal Sanctions with regard to Prisoners of War ”—of the 
1929 Convention makes no mention of the shooting at, or killing of, prisoners 
attempting to escape. 

Under Article 50, escaped prisoners who are recaptured before being able 
to rejoin their own armed forces or to leave the territory occupied by the 
armed forces which captured them shall be liable only to disciplinary 
punishment (i.e. they shall not be liable to judicial proceedings). Under 
Article 54, imprisonment is the most severe disciplinary punishment which 
may be inflicted on a prisoner of war. These provisions, however, leave open 
the question of the procedure which can legally be followed while the prisoner 
is still in flight. 

There is surprisingly little authority on this point. The 6th (Revised) 
Edition of Volume II of Oppenheim-Lauterpacht's International Law contains 
the following passage : “ The conviction became general that captivity should 
only be the means of preventing prisoners from returning to their corps 
and taking up arms again ” (p. 293). An escaping prisoner, it could be 
argued, was already potentially in arms again, and this circumstance justified 
his being treated as already once again a member of the opposing forces. 
At all events, firing upon prisoners who reasonably appear to be attempting 
an escape seems to be accepted State practice. 

(iii) Concerning the Sentence 

Regulation 9 of the Royal Warrant provides that a person found guilty 
by a Military Court of a war crime may be sentenced to any one or more ot 
the following punishments : (l) death (either by hanging or shooting), 
(2) imprisonment for life or for any less term. (3) confiscation, (4) a fine. 

In his address in mitigation the defending Counsel urged that Amberger 
might pay for his crime with a term of imprisonment. As has been seen, 
the plea was unsuccessful. 
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THE ESSEN LYNCHING CASE 

TRIAL OF ERICH HEYER AND SIX OTHERS 

BRITISH MILITARY COURT FOR THE TRIAL OF WAR CRIMINALS, 

essen, 18th-!9th and 21st-22nd December. 1945 

Liability of civilians for the killing of unarmed prisoners of 
war. Liability of the military for incitement to kill 
prisoners of w ar. and for inactivity while under a duty to 
protect them. Collective responsibility. 

Heyer, a Captain in the German Army, gave instructions that 
a party of three Allied prisoners qf war were to be 
taken to a Luftwaffe unit for interrogation. He ordered 
the escort not to interfere if civilians should molest the 
prisoners, while also saying that they ought to be shot, 
or would be shot. A German private was charged with 
having refrained from interfering with a crowd which 
murdered the prisoners, although entrusted with their 
custody. The remaining accused were German civilians 
who were alleged to have committed the killing. Heyer 
and one civilian were sentenced to death. The private 
and two further civilians were sentenced to terms of 
imprisonment. The remaining two civilians were 
acquitted. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE COURT 

The Court was convened under the Royal Warrant of June, 1945. and con¬ 
sisted of the following : President : Lieut.-Colonel B. G. Melsom, E. Lancs.; 
Members : Wing-Commander J. G. C. Barnes, 8501 Air Disarmament 
Wing. RAF : Major L. E. Dickson. MC, I Glasgow Highlanders ; Major C. 
Freeman. MC. 107 Medium Regt. RA.; Legal Member : Captain C. W. E. 
Shelley, ERE List. Legal Stalf. Headquarters British Army of the Rhine. 
The Prosecutor was Major W. St. J. C. Tayleur, RA. Legal Staff, HQ Lines 
of Communication. The Defending Officer was Major J. W. Stone, 49 
Recce Regiment, in civilian life a solicitor. 

2. THE CHARGE 

The seven accused were jointly charged with committing a war crime in 
that they, at Essen-West on the 13th December, 1944, in'"violation of the 
laws and usages of war, were, with other persons, concerned in the killing 
of three unidentified British airmen, prisoners of war. 

At the material time, one of the accused, Erich Heyer, had been a Captain 
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in the German army ; and the accused Peter Koenen had been a private 
in the German army. 

The rest of the accused were German civilians, inhabitants of Essen. 


3. THE CASE FOR THE PROSECUTION 


The Prosecutor stated that the three captured British airmen had been 
handed by the German police into the custody of the military unit which 
was under the command of the accused Hauptmann Heyer. The three 
airmen were placed by Hauptmann Heyer under an escort consisting of an 
N.C.O., who was not before the Court, and the accused. Private Koenen. 

The Prosecution alleged that Heyer had given to the escort instructions 
that they should take the prisoners to the nearest Luftwaffe unit for inter¬ 
rogation. It was submitted by the Prosecution that this order, though on 
the face of it correct, was given out to the escort from the steps of the barracks 
in a loud voice so that the crowd, which had gathered, could hear and would 
know exactly what was going to take place. It was alleged that he had 
ordered the escort not to interfere in any way with the crowd if they should 
molest the prisoners. 

When the prisoners of war were marched through one of the main streets 
of Essen, the crowd around grew bigger, started hitting them and throwing 
sticks and stones at them. An unknown German corporal actually fired a 
revolver at one of the airmen and wounded him in the head. When they 
reached the bridge, the airmen were eventually thrown over the parapet of 
the bridge ; one of the airmen was killed by the fall : the others were not 
dead when they landed, but were killed by shots from the bridge and by 
members of the crowd who beat and kicked them to death. 


The allegation of the Prosecution was that there were three stages in the 
killing, starting with the incitement at the entrance to the barracks, con¬ 
tinuing with the beating and finally the throwing over the parapet and 
shooting. The accused Heyer “ lit the match. Each person who struck 
a blow was “ putting flame to the fuel," which was the enraged population, 
and finally “ the explosion ” came on the bridge. It was. therefore, the 
submission of the Prosecution that every person who, following the incite¬ 
ment to the crowd to murder these men, voluntarily took aggressive action 
against any one of these three airmen, was guilty in that he was concerned 
in the killing. It was impossible to separate any one of these a-ts from 
another ; they all made up what is known as a lynching. From the moment 
they left those barracks, the men were doomed and the crowd knew they 
were doomed and every person in that crowd who struck a blow was hot 1 
morally and criminally responsible for the deaths of the three men. 

Hauptmann Hever admittedly never struck any physical blow against 
the airmen at all. ’ His part in this affair was an entirely verbal one .in the 
submission of the Prosecution this was one of those cases of words that 
kill, and he was as responsible, if not more responsible, for the deaths ot 
the three men as any one else concerned. 

The Prosecutor expressly stated that he was not suggesting that the mere 
fact of passing on the secret order to the escort that they should not interfere 

to protect the prisoners against the crowd was sufficiently proximate to the 
. .... r . . ._ in thp killing. I he 
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Prosecutor advised the Court that, if it was not satisfied beyond reasonable 
doubt that he had incited the crowd to lynch these airmen, he was then 
entitled to acquittal, but if the Court was satisfied that he did in fact say these 
people were to be shot, and did in fact incite the crowd to kill the airmen, 
then, in the submission of the Prosecution, he was guilty. 

The Prosecution referred to the rule of British law in which an instigator 
may be regarded as a principal. The same held good in this case if a man 
incited someone else to commit a crime and that crime was committed. 
Although the person who incited was not present when the crime was com¬ 
mitted. he was triable and punishable as a principal and it made no difference 
in this respect whether the trial took place under British law or under the 
Regulations for the trial of war criminals. 

Referring to the member of the escort. Private Koenen, the Prosecutor 
pointed out that his position was somewhat difficult because his military 
duty and his conscience must have conflicted. He was given an order not to 
interfere and he did not interfere. He stood by while these three airmen were 
murdered. Mere inaction on the part of a spectator is not in itself a crime. 
A man might stand by and see someone else drowning and let him go and do 
nothing. He has committed no crime. But in certain circumstances a 
person may be under a duty to do something. In the Prosecutor’s submission 
this escort, as the representative of the Power which had taken the airmen 
prisoners, had the duty not only to prevent them from escaping but also of 
seeing that they were not molested. Therefore it was the duty of the escort, 
who was armed with a revolver, to protect the people in his custody. Koenen 
failed to do what his duty required him to do. In the Prosecutor’s opinion, 
his guilt was, however, not as bad as the guilt of those who took an active 
part, but a person who was responsible for the safety of the prisoners and 
who deliberately stood by and merely held his rifle up to cover them while 
other people killed them, was “ concerned in the killing.” 

4. THE EVIDENCE 

The allegation of the Prosecution that Heyer had ordered the escort 
not to interfere in any way with the crowd if they should molest the prisoners 
was proved in evidence, and was also admitted by Heyer himself. It was 
confirmed by some German witnesses, though not admitted by Heyer, that 
he made remarks to the effect that the airmen ought to be shot or that they 
would be shot. 

One of the accused, Boddenbcrg. expressly admitted having hit the airmen 
with his belt. The part played by each of the others was described by one or 
more German witnesses. 

5. THE VERDICT 

Hauptmann Heyer and Private Koenen were found guilty. Two of the 
accused civilians were acquitted. The other civilians were found guilty. 

6. THE SENTENCES 

The Court sentenced Heyer to death by hanging, and Koener. to imprison¬ 
ment for five years. 


The sentences on the three civilians who were found guilty were as 
follows : 

Johann Braschoss was sentenced to death by hanging, 

Karl Kaufer to imprisonment for life, and 
Hugo Boddenberg to imprisonment for ten years. 

The executions were carried out on March 8th. 1946. 


B. NOTES ON THE CASE 


There was no Judge Advocate appointed in this case and consequently no 
summing up in open Court. The considerations as to the facts and as to the 
law which guided the Court cannot, therefore, be quoted from the trans¬ 
cript in so many words. It is only possible to attempt by inference to 
derive them from the verdict and from the sentences imposed, having 
regard to arguments brought forward by Counsel. 

As has already been said, the Court found Hauptmann Heyer guilty, 
from which it follows that the Court accepted the arguments as to the 
criminal liability of Heyer, set out above. 


From the fact that the Court sentenced Peter Koenen to imprisonment 
for five years, it can be seen that it accepted the Prosecutor's proposition 
both as to Koenen's guilt and as to the extenuating circumstances which 
were pointed out in his favour by the Prosecutor himself. 

It may be stated in this connection that the Defence did not plead superior 
orders, either with regard to Heyer or with regard to Koenen, as a circum¬ 
stance excluding criminal responsibility in a case where the order was 
illegal. 

Two of the accused civilians were acquitted, the Court considering the 
allegations preferred against them by the witnesses not beyond reasonable 
doubt. 

The other civilians were found guilty because every one of them had in 
one form or another taken part in the ill-treatment which eventually led 
to the death of the victims, though against none of the accused had it been 
exactly proved that they had individually shot or given the blows which 


caused the death. 

The Prosecutor pointed out that the charge alleged that the accused were 
concerned in the killing of the three British airmen. a L 

of the charge, but, the Prosecutor added, tor the purpose of thr t 
would invite the Court to take the view that this was a c a - 
and of nothing other than murder. The allegation wou before the 

seven Germans in the dock were guilty either as an accessory before the 
fact or as principals in the murder of the three Britis airmen. 

This proposition was not accepted by the Court. The legal member 
pointed out that this was not a trial under Enghs au. murder 

Sling of . person under the King's peace. The charge hem w*™£r 
and if Counsel spoke of murder he was nol using ever , 

sense but in the popular sense. As long as emryone 
meant by the word " murder ” for the purpose, of this trial, the legal member 
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did not think there was any difficulty. As to using words like “ accessory 
before the fact” and so on, which are applicable to English law and to 
felonies, the legal member again saw no objection to that, as long as all 
concerned knew exactly what they were talking about. They were using 
the words almost in inverted commas as analogies to English law.(*) 


ctT^t ‘ihTri,™ a ,h™l t th n',' he p . ss,ns of ,he °r der 10 the officer ' s subordinates to the 
virJuL!™. 1 , , y shouid pro , ,CCI prisoners of war under their escort against mob 
whh whi ■ h , CVen ' s ' and "? K alone - h® considered a war crime, though not that war crime 
w th »hi..h the accused in the present case were charged. The Prosecutor stated that the 
u° n ° h !a u rdcr U wus " ot sufficiently proximate to the killing to say that on that 
th?shehfvin iffu h ‘ lVC been h [ ound .guilty of having been concerned in the killing. But 
Con^minn ^IMOSQ ye h- h ln ^ t ? ns,dered a war crime under Art. 2, para. 2 of the Geneva 
5 i n i „ r 9, r hlC , h says , lhat rr,s, : ncrs wa r shall at all times be protected parti- 

are und/r An t C S f V r CnCC ' from ,nsu . lt f and from Public curiosity. Prisoners of War 
are, under Art. 3 of the Convention, entitled to respect for their persons and honour. 

8 a " ■ ° f be ‘ n 8 c< ? n “ rned in ,he killing because of his positive 
fore t^.« t h The deas, ? n of ‘5 e M,lltar > Court, in this case, could not, there- 

orrfe'r^i^nHin^ h^ ? f f, rs “ as,ve a uthority for the proposition that the passing of the secret 
order, standing b> itself, does not constitute a war crime. 
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CASE No. 9 

THE ZYKLON B CASE 

TRIAL OF BRUNO TESCH AND TWO OTHERS 


BRITISH MILITARY COURT, HAMBURG, 
I ST-8TH MARCH, 1 946 


Complicity of German industrialists in the murder of interned 
allied civilians by means of poison gas. 

Bruno Tesch was owner of a firm which arranged for the supply 
of poison gas intended for the extermination of vermin, 
and among the customers of the firm were the S.S. Karl 
Weinbacher was Tesch's Procurist or second-in-command. 
Joachim Drosihn was the firm's first gassing technician. 
These three were accused of having supplied poison gas 
used for killing allied nationals interned in concentration 
camps, knowing that it was so to be used. The Defence 
claimed that the accused did not know of the use to 
which the gas was to be put ; for Drosihn it was also 
pleaded that the supply of gas was beyond his control. 
Tesch and Weinbacher were condemned to death. 
Drosihn was acquitted. 


A. OUTLINE OF THE PROCEEDINGS 


1. THE COURT 

The Court consisted of Brigadier R. B. L. Persse, as President, and, as 
members, Lt. Col. Sir Geoffrey Palmer, Bart., Coldstream Gds., and Major 
S. M. Johnstone, Royal Tank Regt. 


Capt. H. S. Marshall was Waiting Member. 

C. L. Stirling, Esq., C.B.E., Barrister-at-Law, Deputy Judge Advocate 
General, was Judge Advocate. 

Major G. I. D. Draper, Irish Guards, Judge Advocate General's Branch, 
HQ. B.A.O.R., was Prosecutor. 

Three German Counsel appeared on behalf of the accused. Dr. O. 
Zippel, Dr. C. Stumme and Dr. A. Stegemann defended Tesch, Weinbacher 
and Drosihn respectively. 


2. THE CHARGE 

The accused, Bruno Tesch, Joachim Drosihn and Karl Weinbacher, were 
charged with a war crime in that they “ at Hamburg Germany, between 
1st January, 1941, and 31st March, 1945, in violation of the laws and usages 
of war did supply poison gas used for the extermination o a le na i 
interned in concentration camps well knowing that the sai gas was o so 
used.” The accused pleaded not guilty. 
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3. THE CASE FOR THE PROSECUTION 

The prosecuting Counsel, in his opening address, stated that Dr. Bruno 
Tesch was by 1942 the sole owner of a firm known as Tesch and Stabenow, 
whose activities were divided into three main categories. In the first place, 
it distributed certain types of gas and gassing equipment for disinfecting 
various public buildings, including Wehrmacht barracks and S.S. concentra¬ 
tion camps. Secondly, it provided, where required, expert technicians to 
carry out these gassing operations. Lastly, Dr. Tesch and Dr. Drosihn, 
the firm's senior gassing technician, carried out instruction for the Wehr¬ 
macht and the S.S. in the use of the gas which the firm supplied. The 
predominant importance of these gassing operations in war-time lay in their 
value in the extermination of lice. 

The chief gas involved was Zyklon B, a highly dangerous poison gas, 
99 per cent, of which was prussic acid. The gas was manufactured by 
another firm. Tesch and Stabenow had the exclusive agency for the supply 
of the gas east of the River Elbe, but the Zyklon B itself went directly from 
the manufacturers to the customer. 

The contention for the Prosecution was that from 1941 to 1945 Zyklon B 
was being supplied as a direct result of orders accepted by the accused’s 
firm, Tesch and Stabenow. On that basis, the Zyklon B was going in vast 
quantities to the largest concentration camps in Germany east of the Elbe. 
In these same camps the S.S. Totenkopfverbande were, from 1942 to 1945, 
systematically exterminating human beings to an estimated total of six 
million, of whom four and a half million were exterminated by the use of 
Zyklon B in one camp alone, known as Auschwitz/Birkenau. In these 
concentration camps were a vast number of people from the occupied 
territories of Europe, including Czechs, Russians, Poles, French, Dutch 
and Belgians, and people from neutral countries and from the United States. 
The Prosecutor also claimed that over a period of time the three accused 
got to know of this wholesale extermination of human beings in the eastern 
concentration camps by the S.S. using Zyklon B gas, and that, having 
acquired this know ledge, they continued to arrange supplies of the gas to these 
customers in the S.S. ir. ever-increasing quantities, until in the early months of 
1944 the consignment per month to Auschwitz concentration camp was 
nearly two tons. 

The accused Wcinbachcr was a “ Procurist ’’ ; when Tesch was absent 
he was fully empowered and authorised to do all acts on behalf of his 
principal which his principal could have done. His position was of great 
importance, since his principal would travel on the business of the firm for 
as many as 200 days in the year. 

The case for the Prosecution was that knowingly to supply a commodity 
to a branch of the State which was using that commodity for the mass exter¬ 
mination of Allied civilian nationals was a war crime, and that the people 
who did it were war criminals for putting the means to commit the 
crime into the hands of those who actually carried it out. The 
action of the accused was in violation of Article 46 of the Hague 
Regulations of 1907, to which the German government and Great Britain 
were both parties. 
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4. THE EVIDENCE FOR THE PROSECUTION 

Emil Sehm, a former bookkeeper and accountant employed by Tesch 
and Stabenow, supplied information, regarding the legitimate business 
activities of the firm and the positions of the three accused therein, which 
substantially bore out the opening statements of the Prosecutor on these 
points. He went on to state that in the Autumn of 1942 he saw in the files 
of the firm’s registry one of the reports, dictated by Tesch, which gave 
accounts of his business journeys. In this travel report, Tesch recorded an 
interview with leading members of the Wehrmacht, during which he was 
told that the burial, after shooting, ,of Jews in increasing numbers was 
proving more and more unhygienic, and that it was proposed to kill them 
with prussic acid. Dr. Tesch, when asked for his views, had proposed to 
use the same method, involving the release of prussic acid gas in an enclosed 
space, as was used in the extermination of vermin. He undertook to train 
the S.S. men in this new method of killing human beings. 

Sehm had written down a note of these facts and taken it away with him, 
but had burnt it the next day on the advice of an old friend, named Wilhelm 
Pook, to whom he had related what he had seen. 

Dr. Marx, a German Barrister practising since 1934. who was called upon 
to define the status of a Procurist in German law. said : 

“ The procurist had the right to act in the name and on behalf of the 
firm. He is a man who. out of all the others mentioned in the law 
who have also the right to act on behalf of the firm, has most of these 
rights. He has the right to act on behalf of the firm and to conclude 
any transactions or any sort of act on behalf of the firm, and to conclude 
any transactions or any sort of legal proceedings in which the firm 
might find itself involved. One can say that anybody who has any 
sort of transactions with a man who holds the ‘ Procura ’ ana who is 
called the Procurist is in exactly the same position as if he had had 
that transaction with the head of the firm." 

Erna Biagini, a former stenographer of the firm, who was also in charge 
of the registry, claimed to have read, in “ approximately 1942, a travel 
report of Dr. Tesch which stated that Zyklon B could be used for killing 
human beings as well as vermin. 

Anna Uenzelmann, a former stenographer of the firm, said that in about 
June 1942 Tesch, after he had dictated a travel report on returning from 
Berlin, had told her that Zyklon B was being used for gassing human beings, 
and had appeared to be as terrified and shocked about the matter as she 
was. 

Karl Ruehmling. who had been a bookkeeper and assistant gassing master 
with the firm, said that Zyklon B was sent by the concern to the concentration 
camps at Auschwitz. Sachsenhausen and Neuengamme, but Auschwitz was 
sent the largest consignments. 

Alfred Zaun, who w r as in charge of the firm s bookkeeping, said that, in 
his opinion, Auschwitz of all the concentration camps had received the 
most Zyklon B during the war. 

Wilhelm Bahr, an ex-medical orderly at Neuengamme. described a prussic 
acid course which he had attended in the S.S. Hospital at Oramenburg in 
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1942, and which Dr. Tesch had conducted. He said that he himself had 
gassed two hundred Russian prisoners of war in Neuengamme in 1942, 
using prussic acid gas. but that it was not Dr. Tesch who had taught him 
the procedure which he had applied. 

Pern,’ Broad, who had been a Rottenfiihrer in the Kommandatur of the 
Auschwitz camp from June 1942 until early 1945. described how persons 
were gassed there with Zyklon B. The peop.e being gassed, to his knowledge, 
at Auschwitz and Birkenau were German deportees, Jews from Belgium, 
Holland. France. North Italy, Czechoslovakia and Poland, and Gypsies. 

Dr. Bendel, who had been a prisoner at Auschwitz and had acted as a 
doctor to the inmates, said that from February 1944 to January 1945 a 
million people had been killed there by Zyklon B. 

The remaining Prosecution witnesses were a member of a British war 
crimes investigation team, who identified pre-trial statements made by the 
accused ; Wilhelm Pook and his wife : and five more employees of Tesch 
and Stabenow. The evidence of Pook and his wife supported that of Sehm 
to a degree, though not in every detail, but the fact that they had discussed 
the events of 1942 between his and their giving evidence was recognised 
by the Judge Advocate to be “ undoubtedly unfortunate.” 

The Prosecution, acting in accordance with Regulation 8(i) (a) of the 
Royal Warrant, submitted to the Court a sworn affidavit in which Dr. Diels, 
a former high-ranking German government official, stated that it was 
common knowledge in 1943 in Germany that gas was being used for killing 
people. 

Among various other documents! 1 ) Dr. Tesch’s S.S. subscription card was 
produced before the Court ; the Defence pointed out, however, that this 
did not prove that Dr. Tesch had been an active member of the S.S. 

5. THE OPENING STATEMENTS OF DEFENCE COUNSEL 

(i) Counsel for Tesch 

Before calling Tesch to the witness-box, his Counsel stated that he intended 
to prove to the court, first, that Tesch had no knowledge of the killing of 
human beings by means of Zyklon B ; secondly, that Zyklon B was de¬ 
livered only for normal purposes of disinfection and for medical reasons ; 
thirdly, that parts of gas chambers were sold only for the purpose of exter¬ 
minating vermin : fourthly, that concentration camps got the gas only in 
amounts which were quite normal in relation to the number of inhabitants, 
and only for killing vermin ; and fifthly, that instruction courses were held 
only according to the relevant laws and regulations, and again only for the 
purpose of teaching the method of exterminating vermin. 

(ii) Counsel for Weinbacher 

Dr. Stumme, defending Weinbacher, said that by the evidence which he 
would call, he would try to prove that Weinbacher had no knowledge of 
any note or report by Dr. Tesch to the effect that human beings were being 
killed by poison gas, and that until the capitulation of Germany he never 

(•) Of the various documents admitted as evidence in the trial (including five affidavits, 
and the pre-trial statements by all of the accused) the Secretariat of the United Nations War 
Crimes Commission has only been able to examine an extract from the affidavit of Dr. Diels. 
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had any reason to believe that Zyklon B was being used for any other 
purpose than the destruction,of vermin. 

(iii) Counsel for Drosihn 

Counsel for Drosihn set out to prove, by the evidence which he called, 
first, that Dr. Drosihn had nothing to do with the business concerning the 
supply of gas ; secondly, that, being on journeys for considerable periods, 
he had only a very scanty knowledge of the activities of the business ; thirdly, 
that he heard about the gassing of human beings only after ihe capitulation 
of Germany : and fourthly, that he never carried out instruction either in 
concentration camps or for S.S. personnel. 

6. THE EVIDENCE FOR THE DEFENCE 

(i) Dr. Tesch 

All three accused gave evidence on oath. Dr. Tesch stated that he had 
heard nothing and had known nothing about human beings being killed in 
concentration camps with prussic acid. He denied ever having attended 
any conference, or having been approached by any official or military 
authority on the subject, or having written in any document that human 
beings should be killed by prussic acid. He specifically denied that he had 
made the remarks referred to by Anna Uenzelmann. He had never been to 
Auschwitz himself and had had no reason to believe that the camps were 
incorrectly run. 

He did not think that deliveries to Auschwitz were very high because it 
was a large camp and, further, it " administered more camps in the General 
Government of Poland." He could not remember Dr. Drosihn ever having 
instructed S.S. men. Although the witness had paid subscriptions to both 
the S.S. and the Nazi Party, he had never been an active member of either. 
He thought that the passage in the travel report which Erna Biagim had 
read might have been a record of an answer put to him by a pupil. 

Drosihn. stated Tesch, was a technical expert and was not concerned with 
the administration of the firm or the office. Weinbacher, however, had 
complete control when Tesch was away from the office. 

(ii) Karl Weinbacher 

This accused, giving evidence oil oath, said that his work was, briefly. to 
look after the current business affairs in the absence of Dr. Tesch. seeing to 
the incoming and the outgoing mail, answering any queries, and confirming 
any orders received. He read some of Dr. Tesch's travel reports but not ail. 
because there were too many ; in particular, he had not read any dealing 
with the possibility of destroying Jews with Zyklon B. Dr. Tesch had not 
mentioned any such possibility to him, nor had the witness heard during the 
war that Jews were being gassed. He had never been inside a concentration 
camp, nor had he received unfavourable reports during the war about such 
camps. He, too, stated that Drosihn had nothing to do with the business 
management. He could not agree that the S.S. would necessarily come to 
Dr. Tesch for advice on the extermination of human beings with Zyklon B. 
since, although Dr. Tesch was an expert on the use of the gas, there were 
plenty of books available on prussic acid. 
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(iii) Dr. Drosihn 

Drosihn claimed that his part in the activities of the firm consisted in 
collaborating on scientific issues, being in charge of the gassing, for instance, 
of ships in Hamburg docks, and examining dclousing chambers to see whether 
they were working correctly. He spent about 150 to 200 days a year in 
travelling on business. He had been to check the working of the delousing 
chambers in Sachsenhausen and Ravensbruck and had been to Neuengamme ; 
but had neither been to Auschwitz, nor given instructions to the S.S. in any 
place. He knew nothing of the size of consignments of gas to Auschwitz. 
Contrary to Tesch's evidence, the witness claimed to have reported to him 
once that he had seen happening in the camps things that were contrary 
to human dignity. 

(iv) The Remaining Defence Witnesses 

Nine other witnesses called by the Defence did not add very substantially 
to the evidence before the Court. The subjects covered by their remarks 
included the character of Dr. Tesch, and the extent of general knowledge in 
Germany concerning the killing of Jews. Inter alia, they were called to 
prove that Zyklon B was widely used for the legitimate purpose of killing 
vermin. These witnesses were two Medical Officers from Hamburg, a 
doctor and two chemists employed by the German Hygiene Institute, a 
retired professor of the same institute, the Manager of the Disinfection 
Institute of Hamburg, a stenotypist formally employed by Tesch and 
Stabenow, and Dr. Stumme, one of the Defence Counsel, who gave evidence 
regarding the German law regarding State secrets. 

7. THE CLOSING ADDRESSES OF THE DEFENCE COUNSEL 
(i) Counsel for Tesch 

In his closing address. Dr. Zippel, dealing with the point of law involved, 
submitted that, since the charge was not one of destroying human life but 
only of supplying the means of doing so, such action would only be contrary 
to the laws and usages of war if the means supplied were necessarily intended 
to kill human beings. To supply a material which also had quite legitimate 
purposes was no war crime.(*) 

Turning to the facts. Counsel claimed that while supplies of Zyklon B 
to the S.S. were largest was the duty of the S.S. to see that the state of health 
in the eastern provinces- was kept at a high level, and it was concerned 
not only with the Wehrmacht itself, but also with the state of health of those 
parts of the eastern provinces whose population was repatriated to Germany 
before the entry of Germany into war with Russia. Supplies were not too 
great to have been used wholly for legitimate purposes. Since 1944 the 
S.S. had had unlimited permission to use the gas for the destruction of vermin 
and the prevention of epidemics. He submitted that even in the con¬ 
centration camps the gas was, at least at the beginning, used only for its 
legitimate purpose. 


(*) The English translation of Dr. Zippel's speech subsequently contains the following 
passage : " I have two duties to perform. The first would he to try to prove that Tesch 
supplied this gas not knowing for what purposes it might be used. My second duty 
is that, even if he knew something about it. still the laws of this procedure would not 
suffice to find him guilty.” 


Counsel then questioned whether the Zyklon B used at Auschwitz for 
killing human beings had been supplied by Tesch and Stabenow. The fact 
that Auschwitz was situated in the district for which the firm were the agents 
could not be decisive, for other firms were able to supply that district, 
especially since during the war the boundaries of the districts were not so 
much respected as before. Further, the S.S. had been active all over the 
occupied territories during the war and had had various means of securing 
the gas. So many people were killed by gassing in Auschwitz that the S.S. 
must necessarily have used sources other than Tesch and Stabenow. 

Counsel observed that the witnesses who were called to prove that Dr. 
Tesch knew about the unlawful use of his gas had given different versions 
as to how he must or should have known about such use. He proceeded 
also to throw doubts on the reliability of Sehm, for instance, in view of a 
statement of his, denied by many other witnesses, that the files of the firm 
in which he had found the travel report were kept under lock and key. 
Miss Biagini had denied that she saw anything in this report about a con¬ 
ference with the High Command of the Wehrmacht or any propositions 
made by Dr. Tesch to this authority. None of the typists who could have 
typed the travel report in question knew of it or of any rumour in the office 
regarding it. Under the existing war-time regulations of secrecy, it seemed 
impossible that a man as careful as Tesch should have dictated a report 
on an interview with the High Command on such a secret matter, placed 
the report where anyone in the office could read it, as was the case with all 
travel reports, and then discussed the facts with his employees. Dr. Tesch 
had been shown to be a fair and honest man, and his concentration on his 
work explained why he had not heard any rumour which may have cir¬ 
culated Germany concerning the gassing of human beings. Regarding the 
large supplies of gas to Auschw itz in particular. Counsel submitted that Dr. 
Tesch was too busy to be expected to know what individual customers 
bought, and in any case the supply of Zyklon was not as important to the 
firm as were its gassing activities. Furthermore, Dr. Tesch had regarded 
I Auschwitz as a transit camp needing therefore unusually frequent delousing. 

Counsel concluded that Dr. Tesch knew nothing of the gassing of human 
beings either in Auschwitz or Neuengamme. 

(ii) Counsel for Weinbacher 

In his closing address, Dr. Stumme submitted that it had become clear 
during the trial that Weinbacher did not know that Zyklon B had been 
used for the killing of human beings. Not one of the witnesses could say 
really that Weinbacher had any knowledge of a travel report or any ob¬ 
servation of Dr. Tesch that human beings had been killed by Zyklon B, 
or that Dr. Tesch had conversations with Weinbacher on such a subject. 
Nor had the trial shown that Weinbacher should have had reasonable 
suspicion, or grounds for suspicion, that Zyklon B had been used for the 
killing of human beings. Even if Dr. Tesch had written such a travel report 
as the one alleged, Weinbacher need not have read it, because he was a busy 
man, and witnesses had show n that many of the travel reports were filed and 
read by no one. Even Sehm claimed to have come across the particular 
report by accident, and Miss Biagini because she had to file it. He repeated 
Dr. Zippel's argument that Dr. Tesch would not write a State secret in a 
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document which all the staff could read. If Sehm had found any other 
document, it must have been purely by accident; and no such accident had 
happened to Weinbacher. In connection with the large supplies of gas 
which were sent to Auschwitz, Counsel pointed out that Weinbacher had 
stated on oath that he had never had a summary of supplies to a single 
customer because this was left to the accountants. In any case, it had been 
shown that the quantity of Zyklon B needed for the killing of human beings 
was much smaller than that required for the killing of insects. The quan¬ 
tities of Zyklon B needed for killing half a million or even a million human 
beings stood in such small proportion to the quantities needed for the 
killing of insects that it would not have been noticed at all. Therefore, 
there had been no need for Weinbacher to have grown suspicious, since, 
claimed Counsel, he knew that Auschwitz was one of the biggest camps and 
a sort of transit camp. Counsel did not think, therefore, that it was correct 
to assume that the large quantity of Zyklon going to Auschwitz was any 
indication of the fact that human beings were being killed there. Supplies 
for Neuengamme were much lower than those for Auschwitz. 

Dr. Stumme did not deal with the law involved, except for stating that 
Weinbacher, although a procurist, was still only an employee like Sehm 
and Miss Biagini, against whom no action was being taken, despite the 
knowledge which they were said to have had. 

(iii) Counsel for Drosihn 

Dr. Stegemann, in his closing address, confined his remarks to what 
concerned his client exclusively, while claiming the benefit of everything 
favourable to him which had already been said by the other Counsel. Every 
witness who was asked had said that the accused had had nothing whatever 
to do with the firm's business activities. He could not, therefore, for instance, 
have known of the size of the consignments to Auschwitz. His relatively 
small salary showed his subordinate position. He was a zoologist, and first 
technical gassing master to the firm, and spent more than half the year in 
travelling. When both Tesch and Weinbacher were away, Mr. Zaun had 
had the power of attorney, not Drosihn. 

Both Dr. Tesch and Dr. Drosihn had said that the latter had never in¬ 
structed S.S. men in the use of Zyklon B, and not even Sehm claimed that 
he knew anything about the alleged travel report. Drosihn had been away 
from the office for irregular periods, and was iti no position to read Dr. 
Tesch's travel reports, which were in any case of no interest to him. Counsel 
denied that there had been general knowledge in Germany before the end of 
of the war about the gassing of Jews ; his client could not therefore have 
acquired such knowledge from rumours. 

8. THE PROSECUTOR’S CLOSING ADDRESS 

In his closing address, the prosecuting Counsel said that the possibility 
that some firm other than Tesch and Stabenow could have supplied Zyklon 
B to Auschwitz could be ruled out, as the latter had the monopoly in that 
area. The essential question was whether the accused knew of the purpose 
to which their gas was being put. Counsel admitted that the S.S. were 
under no restrictions as to the use they made of the gas, and that the direct 
knowledge which was available to Tesch as to that use was of the scantiest. 
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due to the fear and secrecy in which the S.S. worked. He relied for his 
case on the evidence of Sehm, Miss Biagini and Miss Uenzelmann. 

Counsel said that it was unbelievable that Dr. Tesch did not know that 
anything wrong went on in the concentration camps. Dr. Drosihn had 
said without hesitation that he saw things there which were not worthy of 
human dignity, and that he had said so to Tesch. It was also unbelievable 
that Dr. Tesch had no knowledge of the amounts of gas being supplied to the 
S.S. and to Auschwitz in particular, by a firm which was wholly his property. 
In 1942 and 1943 Auschwitz had been the firm’s second largest customer. 
Dr. Tesch had no reason to believe that Auschwitz was a transit camp, and 
moreover he was too efficient a man to be duped by the S.S. Counsel com¬ 
pleted his case against Tesch by casting doubt on his veracity by showing 
howcontradictions existed between his statements and those of otherwitnesses 
on certain details unrelated to the main issue. 

Dealing very shortly with Weinbacher’s position. Counsel contended that 
all that Tesch knew must, from the nature of the inner organisation of the 
business, have also been known by Weinbacher. For 200 days in the year 
he was in sole control of the firm, with access to all the books, able to read 
the travel reports, indeed compelled to read the travel reports if he was to 
carry on the business properly during the periods when his principal was 
away. 

Prosecuting Counsel claimed that Drosihn must to some extent have 
shared the confidence of Tesch and Weinbacher. even although his activities 
were confined to the technical side of the firm as opposed to the sales and 
bookkeeping side. 

He concluded that, by supplying gas, knowing that it was to be used for 
murder, the three accused had made themselves accessories before the fact 
to that murder. 

9. THE SUMMING UP OF THE JUDGE ADVOCATE 

The Judge Advocate, in summing up the evidence before the Court, 
pointed out that the latter must be sure of three facts, first, that Allied 
nationals had been gassed by means of Zyklon B : secondly, that this gas 
had been supplied by Tesch and Stabenow ; and thirdly, that the accused 
knew that the gas was to be used for the purpose of killing human beings. 
On points of law he did not think that the Court needed any direction. 

After summarising the evidence of the Prosecution witnesses, the Judge 
Advocate said : “ To my mind, although it is entirely a question for you. 
the real strength of the Prosecution in this case rests rather upon the general 
proposition that, when you realise what kind of a man Dr. Tesch was. it 
inevitably follows that he mus; have known every little thing about his 
business. The Prosecution ask you to say that the accused and his second- 
in-command Weinbacher, both competent business men, were sensitive 
about admitting that they knew at the relevant time of the size of the deliveries 
of poison gas to Auschwitz. The Prosecution then ask : “ W hy is it that these 
competent business men are so sensitive about these particular deliveries 
Is it because they themselves knew that such large deliveries could not 
possibly be going there for the purpose of delousing clothing or for the 
purpose of disinfecting buildings ? " 
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In Weinbacher's case, there was no direct evidence, either by way of con¬ 
versation or of anything that he had written among the documents of the 
firm produced during the trial, which formed any kind of evidence specifically 
imputing knowledge to Weinbacher as to how Zyklon B was being used at 
Auschwitz. “ But the Prosecution,” said the Judge Advocate, “ ask you 
to say that, in his case as in Tesch’s case, the real strength of their case is not 
the individual direct evidence, but the general atmosphere and conditions 
of the firm itself." The Judge Advocate asked the Court whether or not it 
was probable that Weinbacher would constantly watch the figures relating 
to a less profitable activity of the firm, particularly since he received a 
commission on profits as well as his salary. 

The Judge Advocate emphasised Drosihn’s subordinate position in the 
firm, and asked whether there was any evidence that he was in a position 
either to influence the transfer of gas to Auschwitz or to prevent it. If 
he were not in such a position, no know ledge of the use to which the gas was 
being put could make him guilty. 

10. THE VERDICT 

Tesch and Weinbacher were found guilty. 

Drosihn was acquitted. 

11. THE SENTENCE 

Counsel for Tesch. pleading in mitigation of sentence, said that if Tesch 
did know the use to which the gas was being put, and had consented to it, 
this happened only under enormous pressure from the S.S. Furthermore, 
had Tesch not co-operated, the S.S. would certainly have achieved their 
aims by other means. Tesch was merely an accessory before the fact, and 
even so, an unimportant one. 

Counsel for Weinbacher pleaded that the Court should consider the 
latter’s wife and three children ; that he as a business employee might have 
thought that the ultimate use of the gas was Tesch’s responsibility ; and that 
if he had refused to supply Zyklon B the S.S. would immediately have handed 
him over to the Gestapo. 

Nevertheless, subject to confirmation, the two were sentenced to death by 
hanging. 

The sentences were confirmed and carried into effect. 


B. NOTES ON THE CASE 

1. A QUESTION OF JURISDICTION : THE NATIONALITY OF THE VICTIMS 

The Prosecutor specified a number of Allied countries from which, he 
claimed, many of the persons gassed had originated. Wilhelm Bahr told 
how he himself had gassed two hundred Russians. Perry Broad mentioned 
Jews from Belgium. Holland, France, Czechoslovakia and Poland, among 
those gassed at Auschwitz. The Judge Advocate, in his summing up, 
stated that “ among those unfortunate creatures undoubtedly there were 
many Allied nationals.” 

It was not alleged that British citizens weie among the victims. 
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The British claim to jurisdiction over the case could be based primarily 
on the fact that by the Declaration regarding the defeat of Germany and the 
assumption of supreme authority with respect to Germany, made in Berlin 
on the 5th June, 1945, the four Allied Powers occupying Germany have 
assumed supreme authority therein. They have, therefore, become the local 
sovereigns in Germany. There is vested, then, in the United Kingdom 
authorities, administering the British Zone of Germany, the right to try 
German nationals for crimes of any kind wherever committed. The claim 
to jurisdiction is the stronger if, as in the present case, the criminal activities 
of the accused have been committed in the British Zone of Germany, by 
German residents of this Zone, although, of course, the crimes to which 
the accused were alleged to be accessories had their effect outside Germany, 
in Auschwitz, Poland. 

British jurisdiction could further be based on either 

(a) the general doctrine called Universality of Jurisdiction over War 
Crimes, under which every independent State has in International Law 
jurisdiction to punish pirates and war criminals in its custody regardless 
of the nationality of the victim or the place where the offence was 
committed ; or 

(b) the doctrine that the United Kingdom has a direct interest in punishing 
the perpetrators of crimes if the victim was a national of an ally 
engaged in a common struggle against a common enemy. 

2. QUESTIONS OF SUBSTANTIVE LAW 

(i) The Crime Alleged 

Article 46 of the Hague Convention of 1907, concerning the Laws and 
Customs of War on Land, on which the case for the Prosecution was based, 
provides that “ Family honour and rights, individual life and private property, 
as well as religious convictions and worship must be respected." This 
Article falls under the section heading. Military Authority over the Territory 
of the Hostile State , and was intended to refer to acts committed by the 
occupying authorities in occupied territory. In the trial of Tesch, the acts 
to which the accused were allegedly accessories before the fact were com¬ 
mitted mainly at Auschwitz, in occupied Poland. 

(ii) Civilians as war criminals 

The decision of the Military Court in the present case is a clear example of 
the application of the rule that the provisions of the laws and customs of 
war are addressed not only to combatants and to members of state and other 
public authorities, but to anybody who is in a position to assist in their 
violation. 

The activities with which the accused in the present case were charged 
were commercial transactions conducted by civilians. The Military Court 
acted on the principle that any civilian who is an accessory to a violation 
of the laws and customs of war is himself also liable as a war criminal. 
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BRITISH LAW CONCERNING TRIALS OF 
WAR CRIMINALS BY MILITARY COURTS 

I. JURISDICTION OF THE BRITISH MILITARY COURTS 

The jurisdiction of the British Military Courts for the trial of war criminals 
is based on the Royal Warrant dated 14th June, 1945, Army Order 81/45, 
with amendments. The Royal Warrant states that His Majesty “ deems it 
expedient to make provision for the trial and punishment of violations of 
the laws and usages of war ” committed during any war “ in which he has 
been or may be engaged at any time after the 2nd September, 1939.” It is 
His Majesty’s “ will and pleasure ” that “ the custody, trial and punishment 
of persons charged with such violation of the laws and usages of war shall be 
governed by the Regulations attached to the Warrant." 

The Royal Warrant is based on the Royal Prerogative, which, in English 
law, is “ nothing else than the residue of arbitrary authority which at any 
given time is legally left in the hands of the Crown ’’ (Dicey’s definition). 

The constitutionality and legality of the Royal Warrant and of its in¬ 
dividual provisions have so far not been challenged in any British Superior 
Court as have its American counterparts, the orders of the American 
executive authorities appointing Military Commissions for the trial of war 
criminals under the law of the United States. The latter have been reviewed 
by the Supreme Court of the United States in the so-called Saboteur Case, 
ex parte Quirin and others (1942) and in the cases in re Yamashita (1946) and 
in re Homma (1946). 

Provisions similar to those contained in the Royal Warrant have in the 
Commonwealth of Australia been made by an Act of Parliament (War 
Crimes Act, 1945, No. 48/1945), and in the Dominion of Canada by an 
Order in Council, made under the authority of the War Measures Act of 
Canada, and entitled The War Crimes Regulations (Canada) (P.C. 5831 of 
30th August, 1945; Vol. Ill, No. 10, Canadian War Orders and 
Regulations). 

II. DEFINITION OF “ WAR CRIME ” IN THE ROYAL WARRANT 

Regulation 1 of the Royal Warrant provides that “ war crime ’’ means a 
violation of the laws and usages of war committed during any war in which 
His Majesty has been or may be engaged at any time since the 2nd September. 
1939. The jurisdiction of the British Military Courts is, as far as the scope 
of the crimes subject to their jurisdiction is concerned, narrower than the 
jurisdiction of, e.g., the International Military Tribunal established by the 
Four-Power Agreement of 8th August, 1945, which, according to Article 6 
of its Charter, has jurisdiction not only over violations of the laws and 
customs of war (Art. 6 (b)) but also over what the Charter calls " crimes 
against peace ” and “ crimes against humanity ” (Art. 6 (a) and (c)). 


111. CONVENING OF A MILITARY COURT 


Regulation 2 of the Royal Warrant gives to certain Senior Officers power 
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to convene Military Courts for the trial of persons charged with having 
committed war crimes. The accused is not entitled to object to the President 
or any member of the Court or the Judge Advocate, or to offer any special 
plea to the jurisdiction of the Court. (Regulation 6.) 

IV. COMPOSITION OF THE MILITARY COURT 

Regulation 5 (1) of the Royal Warrant provides that a Military Court 
shall consist of not fewer than two officers in addition to the President. If 
the accused is an officer of an enemy or ex-enemy Power, the Convening 
Officer should, so far as practicable, appoint or detail as many officers as 
possible of equal or superior relative rank to the accused. He is, however, 
under no obligation so to do. If the accused belongs to the naval or air 
force of an enemy or ex-enemy Power, the Convening Officer should appoint 
or detail if available at least one naval officer or one air force officer as a 
member of the Court, as the case may be. 

It was under this last provision that naval officers were appointed to sit 
on the bench, inter alia, in the Peleus and the Scuttled U-boats cases 
(Nos. 1 and 5 of this Volume). 

V. MIXED INTER-ALLIED MILITARY COURTS 

Under Regulation 5, paragraph 3, the Convening Officer may, in a case 
where he considers it desirable so to do, appoint as a member of the Court, 
but not as President, one or more officers of an Allied Force serving under 
his command or placed at his disposal for the purpose, provided that the 
number of such officers so appointed shall not comprise more than half the 
members of the Court, excluding the President. It is left to the discretion 
of the Convening Officer to appoint or not to appoint Allied officers as 
members of the Court. 

In law, a mixed Court constituted under Regulation 5, paragraph 3 of the 
Royal Warrant remains, of course, a British municipal court. 

In the Peleus case (No. 1 of this Volume) and in the Almelo case (No. 3), 
Greek and Dutch officers respectively were appointed to serve on the Military 
Court; in the first case because a Greek ship and 18 Greek nationals were 
involved as the victims of the crime ; in the second case because the crime 
had been committed on Dutch territory and one of the victims was a Nether¬ 
lands national. In other cases, where the number of Allied nations involved 
was obviously too large, as, e.g., in the concentration camp cases, no Allied 
officers were appointed. In many cases, national observers from all nations 
interested were invited to attend. That the appointment of Allied members 
of the Military Courts is not compulsory is strikingly demonstrated by the 
trial by a British Military Court at Singapore of W/O Tomono Shimio of the 
Japanese Army. In that case the accused was charged, found guilty and 
sentenced to death by hanging, by a Court consisting of British officers 
only, for having unlawfully killed American prisoners of war at Saigon, 
French Indo-China. The locus delicti commissi was French territory, the 
victims were United States nationals. 

VI. THE JUDGE ADVOCATE 

A Judge Advocate may be deputed to assist a British Military Court by 
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the Judge Advocate General of the Forces or in default of such deputation 
may be appointed by the officer convening the Court. The duties of the 
Judge Advocate, according to Rule 103 of the Rules of Procedure, an Order 
in Council (S.R. & O. 989/1926 as amended) promulgated under the authority 
of Section 70 of the Army Act, consist mainly in advising the Court on 
matters of substantive and procedural law. He must also, unless both he 
and the Court think it unnecessary, sum up the evidence before the Court 
deliberates on its findings. Paragraph ( h) of Rule 103 lays down that, “ In 
fulfilling his duties the Judge Advocate will be careful to maintain an entirely 
impartial position.” The Judge Advocate has no voting powers. The 
members of theCourt are judges of law and fact, and consequently the Judge 
Advocate’s advice need not be accepted by them. 

If no Judge Advocate is appointed the Convening Officer must appoint 
at least one officer having legal qualifications as President or as member of 
the Court, unless in his opinion no such officer is necessary (Rule of Pro¬ 
cedure 103 and Regulation 5, paragraph 2, of the Army Order 81 of 1945, as 
amended). Since the Legal Member, unlike the Judge Advocate, is a member 
of the Court, he has the right to vote. 

vn. RULES OF PROCEDURE AND RULES OF EVIDENCE 

The Royal Warrant provides in Regulation 3 that, except in so far as 
therein otherwise provided, the Rules of Procedure applicable in a Field 
General Court Martial of the British Army shall be applied so far as appli¬ 
cable to the Military Courts for the trial of war criminals. These rules are 
contained in the British Army Act and the Rules of Procedure made under 
the Act by an Order in Council, the latter being a piece of delegated legislation 
enacted by the Executive in 1926 (S.R. & O. 989/1926). 

According to Section 128 of the Army Act, the rules of evidence of a 
British Court Martial, and under the Royal Warrant also of Military 
Courts, are the rules applicable in English Civil Courts. By “ Civil Courts” 
is meant Courts of ordinary criminal jurisdiction in England, including 
Courts of summary jurisdiction (Rule 73 of the Rules of Procedure, 1926). 

The rules of evidence referred to include for instance the maxim that the 
accused is innocent until he is proved guilty. In the Dreierwalde case (No. 7 
of this volume) for example this principle was underlined and elaborated 
by the Counsel for the Defence, in his final address, thus : ”... it is for the 
Prosecution to establish beyond reasonable doubt that which is alleged in 
the charge before you ; it is not for the accused to clear himself. On the 
other hand, it is not for the Prosecution to establish that they have proved 
their case beyond all sort of doubt, they need only establish it beyond that 
sort of doubt which would be left in the mind of an ordinary reasonable 
man.” The Judge Advocate in his summing up said to the Court, “ It is 
for you to decide whether the prosecution have made out their case . . . 
if you have a reasonable doubt as to what happened on that pathway ; that 
you think the evidence is consistent possibly with a murdering or possibly 
consistent with a shooting after a genuine attempt to escape you must acquit 
the accused.” 

The rules of Civil Courts in England and, under the provisions quoted 
above, also of British Military Courts, differ in certain respects from the 
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rules of procedure under which Courts of continental countries exercise 
jurisdiction. One of the main differences is that in English Courts the 
accused is allowed, if he so chooses, to give evidence on his own behalf as a 
witness under oath. The Dreierwalde trial again provides an example. 
There, the Judge Advocate told Ambergcr that, should he decide to give 
evidence on oath, he would be sworri and would no doubt be questioned to 
find whether his words were true. Should he decide not to do so, it would be 
permissible instead for him simply to make a statement, and in such a case 
his words could not be questioned as to their truth. In either event, his 
Counsel would be able to address the Court and call any witnesses, but, the 
Judge Advocate pointed out, if Amberger decided to take the latter course, 
so that his story could not be tested by questioning, it would not carry the 
same weight as would the former. The accused decided to give evidence on 
oath. Both the defending Counsel and the Judge Advocate subsequently 
pointed out to the Court that the evidence on oath which he gave must be 
treated in the same way as that of any of the other witnesses. 

There are, of course, also differences in the way in which witnesses are 
examined, on the one hand, in the law of most Continental countries, where 
it is the President of the Court who primarily directs the examination, and, 
on the other hand, in English law, where it is mainly the responsibility of 
Counsel lor the Prosecution and for the Defence to examine the witnesses 
" in chief,” to cross-examine and to re-examine them. 

VIII. SPECIAL RULES OF EVIDENCE APPLICABLE IN MILITARY COURTS ONLY 

In the interest of the reliability of the fact-finding of the Court, English 
procedure, very like most continental codes of procedure, excludes certain 
types of evidence, e.g. written statements in circumstances where the person 
can be examined viva voce. 

In view of the special character of the war crimes trials and the many 
technical difficulties involved, the Royal Warrant, by Regulation 8, has 
introduced a certain relaxation of the rules of evidence otherwise applied in 
English Courts. 

Under Regulation 8 (i) a Military Court may take into consideration 
any oral statement or any document appearing on the face of it to be authentic 
provided the statement or document appears to the Court to be of assistance 
in proving or disproving the charge, notwithstanding that such statement or 
document would not be admissible in evidence in proceedings before a Field 
General Court Martial. It is under this provision that Military Courts are 
entitled to admit, e.g., affidavits or statutory declarations, i.e., written state¬ 
ments made under oath, which otherwise would not be received as evidence 
in an English Court. • 

Regulation 8 enumerates as examples certain types of documents which 
may be received as evidence. 

IX. PROCEDURE REGARDING CRIMES COMMITTED BY UNITS OR GROUPS OK MEN 

Regulation 8 rii) of the Royal Warrant, as amended, provides :— 

“ Where there is evidence that a war crime has been the result of con¬ 
certed action upon the part of a unit or group of men, then evidence given 


upon any charge relating to that crime against any member of such unit 
or group may be received as prima facie evidence of the responsibility of 
each member of that unit or group for that crime. In any such case all 
or any members of any such unit or group may be charged and tried jointly 
in respect of any such war crime and no application by any of them to be 
tried separately shall be allowed by the Court.” 

X. REPRESENTATION BY COUNSEL 

Regulation 7 of the Royal Warrant provides that Counsel may appear on 
behalf of the Prosecutor and accused in like manner as if the Military Court 
were a General Court Martial. The appropriate provisions of the Rules of 
Procedure, 1926, apply accordingly. 

Rule 88 provides that Counsel shall be allowed to appear on behalf of the 
Prosecutor and accused at General and District Courts-Martial : 

(1) when held in the United Kingdom : and 

(2) when held elsewhere than in the United Kingdom, if the ^rmy Council 
or the Convening Officer declares that it is expedient to allow the 
appearance of Counsel. 

The Rules of Procedure. 1926, provide that English and Northern Irish 
barristers-at-law and Solicitors. Scottish Advocates or Law Agents, and the 
corresponding members of the legal profession in other British territories, 
are qualified to appear before a Court Martial. 

Regulation 7 also provides that, in addition to these persons qualified in 
British law, any person qualified to appear before the Courts of the country 
of the accused, and any person approved by the Convening Officer of the 
Court, shall be deemed to be properly qualified as Counsel for the Defence. 

In practice accused persons tried as war criminals are defended either by 
advocates of their own nationality or by British serving officers appointed 
by the Convening Officer, who may or may not be lawyers. 

XI. PUNISHMENT Ot WAR CRIMES 

The punishment of a war crime consists in any one or more of the 
following :— 

(1) Death (either by hanging or shooting). 

(2) lm, risonment for life or for any less term. 

(3) Confiscation. 

(4) A fine. 

The Court may also order the restitution of money or property taken or 
destroyed by the accused. (Regulation 9.) 

XII. APPEAL AND CONFIRMATION 

No right of appeal in the ordinary sense of that word exists against the 
decision of a Military Court. The accused may, however, within 48 hours 
sive notice of his intention to submit a petition to the Confirming Officer 
against the finding or the sentence or both. The petition must be submitted 
within 14 days. If it is against the finding it shall be referred by the Con¬ 
firming Officer to the Judge Advocate General or to his deputy. The finding 
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and any sentence which the Court had jurisdiction to pass, if confirmed, 
are valid, notwithstanding any deviation from the Regulations or the Rules 
of Procedure or any defect or objection, technical or other. An exception 
exists only in the case where it appears that a substantial miscarriage of 
justice has actually occurred. 

No action has yet been taken before British civil courts similar to that 
taken in the United States in the Quirin, Yamashita and Homma cases, 
where the proceedings of United States Military Commissions were made 
the subject of judicial review (see para. I supra and Annex II, pp. 111,112-13 
and 121). 

XIII. THE AUTHORITY OF DECISIONS OF MILITARY COURTS 

The Military Courts are not superior courts and their decisions are there¬ 
fore not endowed with that special binding authority which Anglo-American 
law attaches to judicial decisions as precedents. Their relevance for the deve¬ 
lopment of International Law may rather be compared with the relevance 
of judicial decisions in countries whose legal systems are not based on the 
Anglo-American doctrine of the binding character of precedents. Although 
the findings and sentences of British Military Courts trying war criminals 
do not lay down rules of law in an authoritative way, they are declaratory 
of the state of the law and illustrative of actual State practice. 
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UNITED STATES LAW AND PRACTICE 
CONCERNING TRIALS OF WAR CRIMINALS 
BY MILITARY COMMISSIONS AND 
MILITARY GOVERNMENT COURTS 

I. THE DIFFERENT TYPES OF UNITED STATES MILITARY AND MILITARY GOVERNMENT 
TRIBUNALS 

In United States Law there are three types of Military Tribunals, namely 
(a) Courts Martial, General, Special and Summary, ( b ) Military Commissions, 
and (c) Provost Courts. In addition to these Tribunals, based on internal 
United States law, both Common Law and Statutory Law, there exist, in 
territory occupied by United States Forces, id) Military Government Courts. 
This Annex, which deals with the trial of war criminals by United States 
Courts, is not concerned with the type of Military Tribunals mentioned under 
(a) (Courts Martial). Although United States Law (Art. 12 of the Articles 
of War) provides that General Courts Martial “ shall have power to try any 
person subject to Military Law .. . and any other person who by the law of 
war is subject to trial by military tribunals " and although under this article 
the United States can at any time elect to try war criminals before General 
Courts Martial, this has, in practice, not been done. 

Provost Courts ( supra (r)) are Tribunals of a summary nature. As there 
have not been trials of war criminals before United States Provost Courts, 
this type can also remain outside the scope of this introduction, which will 
therefore be restricted to Military Commissions (Part I) and Military Govern¬ 
ment Courts (Part II). 

PART I : UNITED STATES MILITARY COMMISSIONS 

n. THE BASIC PROVISIONS 

The United States Military Commissions are an old institution which 
existed prior to the Constitution of the United States ot America. They 
have been described as the American Common Law War Courts. 

They were not created by statute, but recognised by statute law. In very 
recent decisions (the so-called Saboteur case ex parte Richard Ouirin (1942), 
in re Yamashita (1946) and in re Homma (1946)) the Supreme Court of the 
United States had occasion to consider at length the sources and nature of 
the authority to create Military Commissions. The Supreme Court slated 
that Congress and the President, like the courts, possess no power not derived 
from the Constitution of the United States. But one of the objects of the 
Constitution, as declared by its preamble, is to “ provide for the common 
defence.” As a means to that end the Constitution gives to Congress the 
power to “ provide for the common Defence. To raise and support 
Armies,” “ To provide and maintain a Navy, and To make Rules for the 
Government and Regulations of the land and naval Forces. Congress is 
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given authority “ to declare War . . . and make Rules concerning Captures 
on Land and Water.” and " To define and punish Piracies and Felonies 
committed on the high seas and Offences against the Law of Nations.” In 
the exercise of the power conferred upon it by the constitution to “ define 
and punish ... offences against the Law of Nations,” of which the law of war 
is a part, the United States Congress has by a statute, the Articles of War. 
recognised the “ Military Commission ” appointed by military command, 
as it had previously existed in United States Army practice,as an appropriate 
tribunal for the trial and punishment of offences against the law of war. 
The Supreme Court pointed out that Congress by sanctioning the trial by 
Military Commission of enemy combatants for violations of the law of war 
had not attempted to codify the law of war or to mark its precise boundaries. 
Instead it had incorporated, by reference, as within the pre-existing jurisdiction 
of Military Commissions created by appropriate military command, all 
offences which are defined as such by the law of war, and which may con¬ 
stitutionally be included within the jurisdiction. 

The Constitution confers on the President the “ executive Power ” and 
imposes upon him the duty to “ take care that the Laws be faithfully 
executed.” It makes him the Commander in Chief of the Army and Navy. 
The Constitution thus invests the President as Commander in Chief with 
the power to wage war and to carry into effect all laws passed by Congress 
for the conduct of war and for the government and regulation of the Armed 
Forces, and all laws defining and punishing offences against the law of 
nations including those which pertain to the conduct of war. 

The President of the United Slates, as the Commander in Chief of the 
Armed Forces, and the Commanders in the Field have the power to appoint 
Military t ommissions and to prescribe the rules and regulations under 
which they have to operate. 

It should be added that Military Commissions may be appointed not only 
by the President or any Field Commander but also by any Commander 
competent to appoint a General Court Martial. The Commander in the 
field has this right because of his general power as a Military Commander. 

III. REGULATIONS LOR ITU I RIAL OF WAR CRIMINALS BY MILITARY COMMISSIONS 

The British Royal Warrant of 14th June 1945 (see Annex I of this Volume) 
has made regulations for the trial of war criminals for all British Military 
C ourts in all theatres of operations and in all territories under the jurisdiction 
of the United Kingdom Government and armed forces. 

The United Stales authorities, on the other hand, have made different 
provisions for different territories. The President, as President and Com¬ 
mander in Chief of the Army and Navy, by Order of July 2nd, 1942(7 Federal 
Register 5103), appointed a Military Commission and directed it to try 
Richard Quirin and seven other German saboteurs for offences against 
the law of war and the Articles of W'ar and prescribed regulations for the 
procedure on the trial and for review of the record of the trial and of any 
judgment or sentence of the Commission. At the same time, by Proc¬ 
lamation (7 Federal Register 5101), the President declared that “all persons 
w ho are subjects, citizens or residents of any nation at war with the United 
States or who give obedience to or act under the direction of any such nation. 
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and who during lime of war enter or attempt to enter the United States . . . 
through coastal or boundary defences, and are charged with committing or 
attempting or preparing to commit sabotage, espionage, hostile or warlike 
acts, or violations of the laws of war, shall be subject to the law of war and 
to the jurisdiction of military tribunals." The Supreme Court of the United 
States in its decision ex parte Richard Quirin. 317 U.S. 1 (1942). sustained 
the validity of this procedure against various contentions based upon the 
Constitution of the United States. 

Similarly, by command of General McNarney. Regulations for the Trial 
of War Crimes for the Mediterranean theatre of operations were made on 
the 23rd September 1945 by circular No. 114 ; these Regulations (in the 
following pages called the Mediterranean Regulations), formed the basis of 
the proceedings against General Dostler (see Case 2 of this Volume). 

By command of General Eisenhower, a directive regarding Militarv 
Commissions in the European theatre of operations was made by ar. Order 
of 25th August 1945 (to be called the European directive hereafter). These 
rules applied, e.g., to the Hadamar trial (Case No. 4 of this Volume). 

On 26th June 1946, a directive was issued by Headquarters, United States 
Forces, European Theatre, which contained certain new provisions as to the 
trial of persons accused of being participants in mass atrocities when the 
principal participants in such atrocities had already been convicted. Rete- 
rence will be made to these provisions below in paragraph ix. 

For the United States Armed Forces. Pacific. Regulations governing the 
trial of war criminals were made by General MacArthur on 24th September 
1945. These regulations of 24th September 1945 formed the basis of the 
trial, inter alia, of the Japanese General Yamashita and ol the Jaluit Atoll 
Case, No. 6 of this Volume. These regulations were superseded almost 
immediately after the Yamashita trial by the "Regulations Governing the 
Trials of Accused War Criminals” of 5th December 1945, generally called 
" SCAP Regulations" or “ SCAP Rules." Whenever, in this Annex. 
“ SCAP "Rules are quoted, the reference is to the Regulations made on 5th 
December 1945. The earlier Regulations of 24th September 1945. which 
sometimes, in the parlance of the officers of the courts, were also cited as 
“SCAP” Rules, will, to distinguish them from the Document dated >th 
December 1945, here be called the "Pacific September Regulations." 

Another set of Reeulations similar to the Pacific September Regulations 
were issued for the China Theatre on 2lst January, 194b. and are referred 
to hereafter as the China Regulations. 


IV. THE DEFINITION OF WAR CRIME IN THL REGULATIONS FOR THl I RIAL Ol 
WAR CRIMINALS IN THE DIFFERENT UNITED STATES rilFATRLS Ol OPERATIONS 


The definition of" war crime " and consequently the scope of the offences 
falling under the jurisdiction of Military Commissions is different according 
to the different Regulations and Directives dealt with in the preceding 


paragraph of this Annex. 

The narrowest jurisdiction is that vested in the Military Commissions 
appointed in the Mediterranean Theatre of Operations. In the Mediterranean 


the laws or customs of war. 


t 
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Under the European Directive (paragraph la). Military Commissions are 
appointed for the trial of persons who are charged with violations of the laws 
or customs of war, of the law of nations or of the laws of occupied territory, 
or any part thereof. The European Directive adds therefore to the juris¬ 
diction of Military Commissions violations of the law of nations other than 
the laws or customs of war, and violations of the local law of the occupied 
territory. In Regulation 5 of the Pacific September Regulations the offences 
falling under the jurisdiction of the Military Commissions are described as 
follows : 

“ murder, torture or ill-treatment of prisoners of war or persons on the seas ; 
killing or ill-treatment of hostages ; murder, torture or ill-treatment, or 
deportation to slave labour or for any other illegal purpose, of civilians of, 
or in, occupied territory ; plunder of public or private property ; wanton 
destruction of cities, towns or villages ; devastation, destruction or damage 
of public or private property not justified by military necessity ; planning, 
preparation, initiation or waging of a war of aggression, or an invasion or 
war in violation of international law, treaties, agreements or assurances ; 
murder, extermination, enslavement, deportation or other inhumane acts 
committed against any civilian population, or persecution on political, 
racial, national or religious grounds, in execution of or in connection with 
any offence within the jurisdiction of the commission, whether or not in 
violation of the domestic law of the country where perpetrated ; and all 
other offences against the laws or customs of war ; participation in a common 
plan or conspiracy to accomplish any of the foregoing. Leaders, organizers, 
instigators, accessories and accomplices participating in the formulation 
or execution of any such common plan or conspiracy will be held 
responsible for all acts performed by any person in execution of that plan or 
conspiracy." 

The SCAP Regulations of 5th December 1945, which have superseded the 
Regulations of 24th September 1945, define the offences to be tried by the 
Military Commissions in the following words (Regulation 2(b)): 

(I) Military commissions established hereunder shall have jurisdiction 
over all offences including, not limited to, the following : 

(a) The planning, preparation, initiation or waging of a war of 
aggression or a war in violation of international treaties, agree¬ 
ments or assurances, or participation in a common plan or 
conspiracy for the accomplishment of any of the foregoing. 

(/>) Violations of the laws or customs of war. Such violations shall 
include, but not be limited to, murder, ill-treatment or deportation 
to slave labour or for any other purpose of civilian population of 
or in occupied territory ; murder or ill-treatment of prisoners of war 
or internees or persons on the seas or elsewhere ; improper 
treatment of hostages ; plunder of public or private property ; 
wanton destruction of cities, towns or villages ; or devastation 
not justified by military necessity. 

“ Murder, extermination, enslavement, deportation and other 
inhuman acts committed against any civilian population before or 
during the war, or persecutions on political, racial or religious 
grounds in execution of, or in connection with, any crime defined 
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herein, whether or not in violation of the domestic laws of the 
country where perpetrated. 

“(2) The offence need not have been committed after a particular date to 
render the responsible party or parties subject to arrest, but in general 
should have been committed since or in the period immediately 
preceding the Mukden incident of September 18th 1931." 

In the China Regulations the jurisdiction of the Commission is circum¬ 
scribed as follows : “ The military commissions established hereunder shall 
have jurisdiction over the following offences : Violations of the laws or 
customs of war, including but not limited to murder, torture, or ill-treatment 
of prisoners of war or persons on the seas ; killing or ill-treatment of hostages, 
murder, torture or ill-treatment, or deportation to slave labour or for any 
other illegal purposes, of civilians of, or in, occupied territory : plunder of 
public or private property ; wanton destruction of cities, tow ns or villages ; 
devastation, destruction or damage of public or private properly not justified 
by military necessity ; murder, extermination, enslavement, deportation or 
other inhuman acts committed against any civilian population, or persecution 
on political, racial, national or religious grounds, in execution of or con¬ 
nection with any offence within the jurisdiction of the commission, whether 
or not in violation of the domestic law of the country where perpetrated , 
and all other offences against the laws or customs of war; participation in a 
common plan or conspiracy to accomplish any of the toregoing. Leaders, 
organizers, instigators, accessories and accomplices participating in the 
formulation or execution of any such common plan or conspiracy will be 
held responsible for all acts performed by any person in execution of that 
plan or conspiracy.” 

In describing the offences subject to trial by Military Tribunals, the 
Regulations used in the Pacific theatre and in China reflect the influence ot 
the"Four Power Agreement of 8th August 1945, and particularly ot Article 6 
of the Charter of the International Military Tribunal annexed to it. Under 
the Charter the International Military Tribunal has jurisdiction over; 

(a) Crimes against peace, 

(b) War crimes, namely, violation of the laws or customs ot war, and 

(c) Crimes against humanity. 

Military Commissions operating under the SCAP Regulations have 
jurisdiction over all offences, including, but not limited to, tl J c 
of offences enumerated. It is also expresslv state t trt '' should 

need not have been committed alter a particular ate, u i - 
have been committed since or in the period immediately preceding the 
Mukden incident of 18th September 1931. 

V. COMPOSITION OF MILITARY COMMISSIONS 

Under all the Regulations mentioned Military 
composed of not fewer than three members. n .. j- h United 

terranean Theatres of Operations the members mus be often*_of theported 
States Army. (Para. 1(c) of the European Directive and Regulation 
the Mediterranean Regulations.) . 

Under Regulation 8 of the China Regulations, a Commission may consist 
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of Army and other sen ice personnel or of both service personnel and 
civilians. The Pacific September Regulations, on the other hand, provide 
also for " international military commissions consisting of representatives of 
several nations or of each nation concerned, appointed to try cases involving 
offences against two or more nations or any other offences ; and commissions 
consisting of members of any one branch or of several branches of the army 
services of one or more nations." (Regulation 2.) The SCAP Regulations 
contain similar provisions (Regulation 1(A)) with the difference that an 
International Commission may also try cases involving offences against one 
nation only. 

The most outstanding instance of an American Military Tribunal consisting 
of representatives of several nations is the International Military Tribunal 
for the Far East which was established by Special Proclamation of General 
Douglas MacArthur of 19th January 1946 (as amended by a subsequent 
Order of 26th April 1946) “ for the just and prompt trial and" punishment of 
major war criminals in the Far East." The Pacific September Regulations 
(No. 5(A)) also provide that persons whose offences have a particular geo¬ 
graphical location outside Japan may be returned to the scene of their crimes 
for trial by competent military or civil tribunals of local jurisdiction, which 
is an application of the Moscow Declaration of 30th October 1943 to the 
Pacific theatre of war. 

The provision relating to the return of Japanese war criminals to the scene 
of their crimes is omitted in the SCAP Regulations. It is. how r ever. retained 
in the C hina Regulations (Regulation 5(A) concerning persons whose offences 
have a geographical location outside the China Theatre of Operations). 

VI. THE JUDGE ADV'OCATF 

In American law the function ol the Judge Advocate is entirely different 
from that of the Judge Advocate in British Military Tribunals. Whereas 
the British Judge Advocate is an impartial adviser to the Tribunal (see 
Annex I of this Volume, paragraph vt) Article 17 of the American Articles 
ol War provides that the trial judge advocate of a general or special Court 
Martial shall prosecute in the name of the United States, and shall, under 
the direction of the Court, prepare the record of its proceedings. The 
Mediterranean Regulations (No. 3) provide that for each Military Commis¬ 
sion there shall be appointed a judge advocate and a defence Counsel with 
such assistants as may be required, whose duties shall be similar to those of 
like officers before General Courts Martial. Similar provisions apply to 
the European Theatre (paragraph 1(c) of the Directive), and under the 
Pacific September Regulations (Regulation 11). the SCAP Rules (Regulation 
Mu)) and the China Regulations (Regulation II). In the two Regulations 
relating to the Pacific, it is also provided that in prosecutions for offences 
involving more than one nation, each nation concerned may be represented 
among the prosecutors. In the SCAP Regulations, this is expressly left to 
the discretion of the convening authority. 

VII. RULES OE PROCEDURE 

The Mediterranean Regulations (No. 8) provide that Military Commissions 
shall conduct their proceedings as may be deemed necessary for full and fair 
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trial, having regard for. but not being bound by, the rules of procedure 
prescribed for General Courts Martial. In the European directive it is stated 
(by paragraph 2) that Military Commissions shall have power to make, as 
occasion requires, such rules for the conduct of their proceedings consistent 
with the powers of such Commissions, and with the rules of procedure set 
forth in the directive, as are deemed necessary for a full and fair trial of the 
accused, having regard for. without being bound by, the rules of procedure 
and evidence prescribed for General Courts Martial. 

In the Regulations applied in the Pacific Theatre it is provided, inter alia, 
that the Commission shall confine each trial strictly to a fair, expeditious 
hearing of the issues raised by the charges, exclude irrelevant issues or 
evidence and prevent any unnecessary delay or interference. (Regulation 
13(a) of the September Regulations and Regulation 5(a) (I) of the SCAP 
Rules. In substance the same is provided in Regulation 13(a) of the China 
Regulations.) The Sessions of the Commission shall be public except when 
otherwise directed by the Commission. (Regulation 13(c) of the September 
Regulations ; Regulation (5a) (3) of the SCAP Rules.) The accused shall 
be entitled, inter alia, to be represented prior to. and during, trial by Counsel 
appointed by the convening authority or Counsel of his own choice, or to 
conduct his own defence. (Regulation 5(A) (2) of the SCAP Rules: provisions 
substantially to the same effect are contained in Regulation 14(A) of the 
September Regulations and Regulation 14(A) of the China Regulations.) 
The accused shall be entitled to testify on his ow n behalf and have his Counsel 
present relevant evidence at the trial in support of his defence, and cross- 
examine each adverse witness who personally appears before the Commission, 
and to have the substance of the charges and specifications, the proceedings 
and any documentary evidence translated when he is unable otherwise to 
understand them. (Regulation 5(A) (3) and (4) of the SCAP Rules. similarly . 
Regulation 14(c) and 14(d) of the September Regulations and Regulations 
14(c) and 14(d) of the China Regulations.) 


VIII. RULES OF EVIDENCE 

The President’s order of 2nd July 1942, mentioned in paragraph in of 
this Annex, appointing a Military Commission for the trial of the alleged 
saboteurs, included the provision that “ Such evidence shall be admitted as 
would, in the opinion of the President of the Commission, have proba ivc 
value to a reasonable man." The provisions laid down in overseas t eu re 
were clearly influenced by this drafting. 

The Mediterranean Regulations (Regulat.on 10) provide expressly that 
the technical rules of evidence shall not be applied but any evidence shall be 
admitted which, in the opinion of the president of the Commission, has any 
probative value to a reasonable man. Similar provisions are contained n 
paragraph 3 of the European Directive in Regulation 16 of Ae 
September Regulations, in Regulation 5(d) of is 
Regulation 16 of the China Regulations. 

In the Mediterranean Reflation; it is added that without limiting the 
scope of this rule the following in particular will apply . 

"(a) If any witness is dead or is unable to attend or to give evidence or is 
M £ the o,S at the president of the commission, unable to attend 
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without undue delay, the commission may receive secondary evidence 
of statements made by or attributed to such witness. 

"(b) Any document purporting to have been signed or issued officially by 
any member of any allied or enemy force or by any official or agency 
of any allied, neutral or enemy government shall be admissible as 
evidence without proof of the issue or signature thereof. 

“(c) Any report by any person when it appears to the president of the 
commission that the person in making the report was acting within 
the scope of his duty may be admitted in evidence. 

“ (d) Any deposition or record of any military tribunal may be admitted in 
evidence. 

“(c) Any diary, letter or other document may be received in evidence as to 
the facts therein stated. 

“(/) If any original document cannot be produced, or, in the opinion of 
the president of the commission, cannot be produced without undue 
delay, a copy or translated copy of such document or other secondary 
evidence of its contents may be received in evidence. A translation of 
any document will be presumed to be a correct translation until the 
contrary is shown. 

"(g) Photographs, printed and mimeographed matter, and true copies of 
papers are admissible without proof. 

“ ( h ) Confessions are admissible without proof of circumstances or that they 
were voluntarily made. The circumstances surrounding the taking of 
a confession may be shown by the accused and such showing may be 
considered in respect of the weight to be accorded it, but not in respect 
of its admissibility.” 

Similar but not identical provisions are contained in the other instruments. 
In the SCAP Rules, for instance, it is also provided (Regulation 5(d) (2)) 
that the Commission shall take judicial notice of facts of common knowledge, 
official government documents of any nation and the proceedings, records 
and findings of Military or other Agencies of any of the United Nations, a 
provision which corresponds to Art. 21 of the Charter of the International 
Military Tribunal, annexed to the Four-Power Agreement of 8th August 
1945. 

Regulation 7 of the SCAP Rules states that all purported confessions or 
statements of the accused shall be admissible without prior proof that they 
were voluntarily given, it being for the Commission to determine only the 
truth or falsity of such confessions or statements. 

IX. CRIMES COMMITTED BY UNITS OR GROUPS 

The SCAP Rules contain, in Regulation 5(d) (4), also the following pro¬ 
visions, the substance of which was also contained in the September 
Regulations : 

“ If the accused is charged with an offence involving concerted criminal 
action upon the part of a military or naval unit, or any group or organi¬ 
zation, evidence which has been given previously at a trial resulting in 
the conviction of any other member of that unit, group or organization. 
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relative to that concerted offence, may be received as prinia-facie evidence 
that the accused likewise is guilty of that offence.” 


This provision is similar to that of Regulation 8(ii) of the British Royal 
Warrant (see Annex I of this Volume, paragraph ix). 

The SCAP Rules, in Regulation 5(d) (5), further provide that : 

“ The findings and judgement of a commission in any trial of a unit, 
group, or organization with respect to the criminal character, purpose or 
activities thereof shall be given full faith and credit in any subsequent 
trial, by that or any other commission, of an individual person charged with 
criminal responsibility through membership in that unit, group or 
organization. Upon proof of membership in that unit, group or organi¬ 
zation convicted by a commission, the burden shall be on the accused to 
establish by proof any mitigating circumstances relating to his membership 
or participation therein.” 


Substantially the same provision was contained in the September Regu¬ 
lations, which also provided, in Regulation 4(b), that : 

“ Any military or naval unit or any official or unofficial group or 
organization, whether or not still in existence, may be charged with 
criminal acts or complicity therein and tried by a military commission.” 
The China Regulations have similar provisions in Regulations 16(d) and (e). 
It will be seen that these provisions are based on a principle similar to 
that expressed in Articles 9 and 10 of the Charter of the (European) Inter¬ 
national Military Tribunal. 

The Directive of 26th June 1946, applicable primarily to Military Govern¬ 
ment Courts in the European Theatre of Operations, contains in its paragraph 
11 detailed provisions under the heading “ Mass Atrocities, Subsequent 
Proceedings.” It is recalled there that certain mass atrocity cases have 
heretofore been tried, i.e. the Hadamar (see Case 4 of this Volume), Dachau 
and Mauthausen cases, “ wherein the principal participants ot the respective 
mass atrocities were charged with violating the laws and usages of wa r , 
under particulars alleging that they acted in pursuance ol common design to 
subject persons to killings, beatings, torture, starvation, abuses or indignities, 
or particulars substantially to the same effect. The courts pronounced 
sentences in those cases involving imprisonment and death and of necessity, 
in view of the issues involved therein, found that the mass atrocity operation 
involved in each was criminal in nature and that those .nvolved in the mass 
atrocities acting in pursuance of a common design did subject persons to 
killings, beatings, tortures, etc.” The Directive now provides, with regard to 
subsequent proceedings against accused other than those invo ve in mi ia 
or “ parent ” mass atrocity cases, inter alia, that: " In such tna of additional 
participants in the mass atrocity, the prosecuting officer will turn,s b J* 
court certified copies of the charge and particulars, the findings and the 
sentence pronounced in the parent case. Thereupon t e cour 1 
judicial notice of the decision rendered in the parent case, mcluding thefinding 
of the court (in the parent case) that the mass atrocity operation was mimma 
in nature and that the participants therein, acting in pursuan • 

design, did subject persons to killings, beating tortures etc., and no exami¬ 
nation of the record in such parent case need be made for this purpose. 
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In such trials of additional participants in the mass atrocity, the court will 
presume, subject to being rebutted by appropriate evidence, that those shown 
by competent evidence to have participated in the mass atrocity knew of 
the criminal nature thereof." 

V THE DEFENCE OF SUPERIOR ORDERS 

The Mediterranean Regulations provide in Regulation 9 : 

" The fact that an accused acted pursuant to order of his Government 
or of a superior shall not free him from responsibility, but may be con¬ 
sidered in mitigation of punishment if the commission determines that 
justice so requires." 

The corresponding provisions of Regulation 16(/) of the Pacific Regulations 
of September 1945, of Regulation 5(ti)(6) of the SCAP Rules and of Regula¬ 
tion 16(/) of the China Regulations provide as follows : 

" The official position of the accused shall not absolve him from 
responsibility, nor be considered in mitigation of punishment. Further, 
action pursuant to order of the accused's superior, or of his government, 
shall not constitute a defence, but may be considered in mitigation of 
punishment if the commission determines that justice so requires.” 

As to the development of the law regarding this plea see the notes on the 
Peleus and DostIcr cases, supra, pages 18-20 and 31-33. 

The Supreme Court of the United States decided in the Yamashita case 
that under the Laws of War a commanding officer may be charged with a 
violation of those laws solely because of his failure to control his troops. 


XI. PUNISHMENT OI WAR CRIMES 

For the Commissions operating in the European theatre it is provided that 
they may be guided by, but are not limited to, the penalties authorised by the 
Manual for Courts Martial, and by the laws of the United States, and of the 
territory in which the offence was committed or the trial is held. The Manual 
for Courts Martial and the Articles of War prohibit cruel and unusual pun¬ 
ishments of every kind and otherwise provide for different crimes different 
punishments, from fines and imprisonment to the death sentence. The 
Mediterranean Regulations (No. 13) state that appropriate sentences imposed 
by a Military Commission are (u) Death (by hanging or shooting), ( b) Confine¬ 
ment for life or a lesser term, (t ) Fine. 

In Regulation 20 of the Pacific Regulations of September 1945, in Regu¬ 
lation 5(6) of the SCAP Rules and in Regulation 20 of the China Theatre 
it is added that the Commission may also impose such other punishment as 
it shall determine to be proper. The Commission may also order confiscation 
of any property of the convicted accused, deprive the accused of any stolen 
property, or order its delivery to the Commander-in-Chief for disposition as 
he shall find to be proper, or may order restitution with appropriate penalty 
in cases of default. In all Regulations it is provided that concurrence of at 
least two-thirds of the members of the Commission present at the time of 
voting shall be necessary for the conviction and for the sentence. 
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XII. APPEAL AND CONFIRMATION 


The sentence of a Military Commission must not be carried into execution 
until it has been approved by the appointing authority. Death sentences 
must, in addition, be also confirmed by the Theatre Commander. The 
approving and confirming authorities have before them, in acting, a review 
and recommendation by the Staff Judge Advocate. Thus, while there is no 
" appeal " as that term is used in judicial proceedings. e\cry record of trial is 
scrutinised as to the facts and poinis of law, and the Commanding General 
has trained legal advice as to w hat, in right and justice, should be done. 

XIII. THE UNITED STATES COURTS OF LAW IN RELATION TO MILITARY COMMISSIONS 


Notwithstanding the absence of a right of appeal Military Commissions 
are in United States law. to a certain extent, subject to control and 
supervision by the American courts. A Military Commission is not, any 
more than a Court Martial, a “ Court ” whose rules and judgments arc 
subject to review by the judicial courts. The judicial courts w ill, however, 
in a proper case enquire whether the Military Tribunal has jurisdiction ol 
the person and of the offence, and whether the sentence imposed was w ithin 
the power of the Tribunal. But if the Military Tribunal had lawlul authority 
to hear, decide and condemn, its action is not subject to judicial review 
merely because it is contended that it made a wrong decision on disputed 
facts. Correction of errors of decision belongs to the superior military 
authorities on their review of the case, not to the judicial courts. The most 
usual way for testing the validity of trials and sentences by a Military Com¬ 
mission is by writ of Habeas Corpus. The purpose of the writ of Habeas 
Corpus is to bring the person seeking the benefit ol it before the court or judge 
to determine whether or not he is legally restrained of his liberty. It is a 
summary remedy for unlawful restraint of liberty. Where it is decided that the 
restraint is unlawful the court orders the release of the applicant, but it the 
restraint is lawful the writ is dismissed. The Supremo Court ot the United 
States has emphasised in ex parte Ouirin and in re Yainasliiia that on applica¬ 
tion for Habeas Corpus the court is not concerned with the guilt or innocence 
of the petitioners. The court considers only the lawtu! power ot the ( om- 
mission to try the petitioner for the offence charged. 

In determining this question, the court will consider the following points . 

(а) Was the Commission created by lawful military command 

(б) Is the defendant charged with a violation of the Laws of War ? 


(c) Is any provision of the Constitution or United States statutes or any 
treaty or lawful military command violated by the trial 
A broad review necessarily results from the determination of these three 
questions. 

The Supreme Court of the United States examined the judgments of the 
Military Commissions in the cases ex parte Quinn, m re Yamashita andmrr 

Homma and sustained the jurisdiction ol the Military ommission, i 
_ . .... .i___ muiitrtiv liirlpments. 


XIV. THE AUTHORITY OF DECISIONS OF MILITARY COMMISSIONS 

Like the British Military Courts, the United States Military Commissions 











122 


ANNEX II 


are not superior courts and what has been said on the authority of British 
Military Courts in Annex 1 of this Volume applies mutatis mutandis to 
decisions of United States Military Commissions. 

The decisions of the Supreme Court of the United States in the three cases 
mentioned and the decisions of the other courts which have been or may be 
seised of cases of war criminals, in connection with a writ of Habeas Corpus 
or other similar remedies, have, of course, that binding authority which 
attaches to their decisions under the general law of the United States. 


PART II: MILITARY GOVERNMENT COURTS 

XV. THE ESTABLISHMENT OF MILITARY GOVERNMENT COURTS 

It has been stated in the first part of this Annex that the United States 
Forces, European Theatre, have used two separate sets of Tribunals for the 
trial of war criminals, namely. Military Commissions, which have been dealt 
with in Part I of this Annex, and Military Government Courts. These 
Tribunals are distinct and have a different historical origin. The origin 
and jurisdiction of Military Commissions have been treated in the first part 
of this paper. Military Government Courts are generally based upon the 
occupant s customary and conventional duty to govern occupied territory 
and to maintain law and order. 

Military Government Courts were established for the occupied parts of 
Germany by Ordinance No. 2 made by General Eisenhower, as Supreme 
Commander of the Allied Expeditionary Force. The Supreme Commander 
also issued the Rules of Military Government Courts. 

When, after the Berlin Declaration of 5th June 1945, General Eisenhower, 
in his capacity of Commander-in-Chief of the American Forces in Europe, 
took over the administration of the American occupation zone, he made a 
Proclamation stating that, inter alia, all orders by the Military Government, 
including proclamations, laws, regulations and notices given by the Supreme 
Commander or on his instructions, remain in force in the American occu¬ 
pation zone unless repealed or altered by the Commander-in-Chief himself. 
The Military Government Ordinance No. 2 and the Rules of Procedure in 
Military Government Courts are, therefore, the basis of Military Government 
Courts established in the American zone of occupation. 

Additional provisions regulating the trial of war crimes and related cases 
by United States Military Government Courts were made by a directive of 
General Eisenhower on 16th July 1945. 

XVI. JURISDICTION Of MILITARY GOVERNMENT COURTS 

Under Ordinance No. 2 there are three kinds of Military Government 
Courts: General Military Courts, Intermediate Military Courts and Sum¬ 
mary Military Courts (Article I of Ordinance No. 2). The jurisdiction of 
these Courts is as follows : 

Ratione personae These Courts have jurisdiction over all persons in the 
occupied territory except allied military personnel. 
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Ratione materiae : The Military Government Courts shall, under Article 
II (2), have jurisdiction over : 

(i) all offences against the laws and usages of war; 

(ii) all offences under any proclamation, law, ordinance, notice or order 
issued by or under the authority of the Military Government or of the 
Allied Forces ; 

(iii) all offences under the laws of the occupied territory or of any part 
thereof. 

The directives of 16th July 1945 and of 26th June 1946 provide that as a 
matter of policy cases involving offences against laws and usages of war, or 
laws of the occupied territory, or any part thereof, commonly known as war 
crimes, together with such other related cases, within the jurisdiction of 
Military Government Courts, as may from time to time be determined by the 
Theatre Judge Advocate, committed prior to 9th May 1945, shall be tried 
before the specially appointed courts provided for in this directive. 


XVH. THE COMPOSITION OF MILITARY GOVERNMENT COURTS 

General Military Government Courts and Intermediate Military Govern¬ 
ment Courts consist of not fewer than five members and not lewer than 
three members respectively. Military Government Courts are appointed by 
Army/Military District Commanders ; the Orders appointing the Courts 
designate one or more Prosecutors or Defence Counsel. At least one officer 
with legal training is detailed as a member of such Courts. 


XVIII. RULES OF PROCEDURE AND EVIDENCE 

A Military Government Court shall in general admit oral, written or 
physical evidence having bearing on the issues before it, and may exc u e any 
evidence which in its opinion is of no value as proof. 

Every accused before a Military Government Court shall be entitled, 
inter alia, to be present at his trial, to give evidence and to examine or <-T<- s 
examine any witness ; but the Court may proceed in tea se . c ^ 1 . 

accused if the accused has applied for and been grante permissu 

absent or if the accused is believed to be a lugitive Irom justicL. 

The Directive of 26th June 1946 (in para. 5(c)) deals with United 
Observers.” At the time of referring charges for tna the Dep 
Judge Advocate for War Crimes will determine those 111 LC ‘ . ■ / { 

which in his judgement should be invited to send observers to the trial and 
will extend such invitations on behalf of the Theatre om 

As ,o the provisions of the Directive regarding" Mass Atrocity: Subsequent 
Proceedings,” see supra , para, ix at pages 119--0. 


XIX. POWERS OF SENTENCE 

General Military Government Courts may impose any lawful sente 
including death. 








XX. REVIEW OF SENTENCES 

A person convicted by a Military Government Court has the right to 
petition for review of the finding or sentence. The petition must be filed 
with the Court within 10 days of conviction. 

No sentence of a Military Government Court shall be carried into execution 
until the case record shall have been examined by an Army/Military District 
Judge Advocate and the sentence approved by the officer appointing the 

i >U [‘ °u ,, y Ihe ° i1lcer ornrnunt *' n “ for the time being. No sentence of 
death shall be earned into execution until confirmed by higher authority. 

The Reviewing authority may, upon review, inter alia : 
confirm or set aside any finding, 
substitute the finding of guilty by an amended charge, 
confirm, suspend, reduce, commute or modify any sentence or order, or 
increase any sentence, where a petition for review which is considered 
rivo ous has been tiled and the evidence in the case warrants such increase. 

part^hereof' ng aUthontv mav at an > t ' me rem 't or suspend any sentence or 

dill!nrnv^ ee f dings Sha " n °‘ be invalidated nor an V findings or sentences 
o tnv I f ° r an . y error or oroission, technical or otherwise, occurring 
sh ill in U . P roce ^ m S s - unless in the opinion of the reviewing authority it 
ppear that the error or omission has resulted in injustice to the accused. 
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FOREWORD 

This is the first Report to he published in this series of the trials in respect 
of Concentration Camps. These camps were main instruments of terrorism 
and atrocity utilised by Hitler and his lieutenants, at first before the war 
within Germany while he was establishing the Nazi domination over his 
own nation (this was a necessary preliminary to his plan of dominating 
the world), and later, alter his victories in Europe, were used to crush the 
resistance in the occupied countries and to remove people likely to give 
trouble, and, most appalling of all, to effect the mass destruction of races 
or peoples who were odious to the Na/.i mind or impeded his purpose of 
securing lebensraum for the Nazis. The number of concentration camps 
increased enormously as the war went on so that at the end of the war there 
were over 300 in Germany and the occupied countries. Of these that at 
Auschwitz in Poland had an evil pre-eminence—in it at least 2,500,000 
human beings (or as some say 4,000,000) were done to death by being 
poisoned in gas chambers. These unhappy people had been brought in 
railway trucks under horrible conditions from the occupied countries: they 
were the survivors of those who started. How many died on the way is 
unknown. This use of poison gas chambers was the outstanding feature of 
Auschwitz. Belsen, which was closely associated, was in Germany and 
shared with Auschwitz the normal characteristics of a German concentration 
camp—filth, starvation, absence of sanitation or adequate medical equip¬ 
ment, overwork, ill-usage of every kind, beatings, hangings, shootings and 
every form of inhumanity. The forty-five accused were alleged to have 
come from one or the other of these two camps. They were all tried in 
one case, the objections of the defending Counsel, who were all British except 
one Polish officer, being overruled. 

The trial lasted from September 17th to November 17th, 1945, the Court 
meeting on 54 days, and was conducted with scrupulous patience and 
impartiality. The Court was a British Military Court, convened under the 
Royal Warrant, the terms of which arc explained in the commentary to the 
present Report. Jurisdiction was asserted under the military law, which en¬ 
titles the Court to punish war crimes, limited under the Royal Warrant to 
crimes against Allied nationals, if the accused have been captured or by 
surrender or extradition or otherwise are in the custody of the Convening 
Authority, the Commander-in-Chief. Neither the place in which the 
offence was committed nor the precise nationality of the victims was in this 
context material for giving jurisdiction. The victims were all Allied 
nationals from ten different Allied countries, so that it was impossible to 
have a national judge for each nationality, but seats were provided behind 
the bench for each of the ten nations so that any national representative 
might be able to attend. For a few days I occupied the seat marked for the 
British observer and could observe and admire the fairness of the trial, 
though I noted, as in other such cases, that fairness was not generally 
compatible with expedition. The Report here printed summarises the 
evidence with considerable fullness, which at least will enable future historians 
and lawyers to have a sufficiently full appreciation of the facts. 

The Court acting under the Royal Warrant was careful to sec that the 
victims were Allied nationals, but as their number ran into millions at 
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Auschwitz anti to tens of thousands at Belsen, it was impossible to state 
(as is usually done in murder trials) the names and identities of the great 
mass of the v ictims. The crimes were committed, in this as in other similar 
cases, in the occupied countries even though the victims had been deported 
from other countries and in many cases the period of their sojourn in the 
occupied country before they were gassed was very brief. They were, 
however, all the same under the protection of the Hague Convention, and 
also, if prisoners of war, of the Geneva Conventions. 

The Royal Warrant did not cover crimes against peace or crimes against 
humanity. 

The reader will find. I imagine, in the Report, all that he needs for under¬ 
standing the facts, the law and the procedure and I shall say little in detail 
on these topics. I may. however, take this opportunity, perhaps rather 
by way of digression, of saying something about the effect which the dis¬ 
closures to the world had on the prosecution of war crimes. 

Auschwitz was attacked and recovered by the Russian forces on 
January 27th, 1945. A very short time before that date Buchcnwald had 
been reconquered. Buchcnwald was the first concentration camp to be 
opened and exposed to the public eye. 1 remember how difficult it was 
helore these disclosures to interest people in war crimes. When people 
were told of the doings in the occupied countries, the slaughters, tortures, 
massacres and so forth, they were generally uninterested and sceptical. 
Some wag had invented the term atrocity tale," as one would say 

traveller's tale." and that was often enough to dispose of it. But the 
publicity given to Buchcnwald and the other camps made a profound 
impression. The Houses of Parliament sent a deputation almost at once to 
inspect and report on Buchenwald : so also did this Commission, and then 
soon afterwards a body of Congressmen from the United States came over 
for the same purpose. The feeling of the world was at last fully roused 
on this horrible topic. It was not indeed until August 8th, 1945, that the 
London Agreement was signed and with it the Charter of the International 
Military Tribunal which sat at Nuremberg. The indictment was lodged 
on the following October 8th, 1945. 1 cannot but think that the disclosures 

of the concentration camps helped to create that fuller detestation which 
carried with it support ol the Prosecution, though indeed the great statesmen 
ol the Allied nations had announced their intention to punish war crimes 
committed by the Axis, and Mr. Justice Jackson, acting under President 
Truman, had already gone a good distance in organising the magnificent 
team ol expert workers and the impressive local setting for the trial at 
Nuremberg. It was not until October 1st, 1946. that the Tribunal delivered 
its judgment. When I reflect on the enormous quantity of work expended 
and the difficulties surmounted. I can confidently assert that not only was the 
actual achievement outstanding, but it was completed with record expedition. 
Behind it was a strong surge of public enthusiasm to which the concentration 
camps, which figure so largely in the judgment of the Tribunal, immensely 
contributed. Perhaps the wave of popular abhorrence has abated and is 
dying away. The British at least arc poor haters. Britain has not been 
occupied or conquered. Memories are short. Immediate problems and 
necessities crowd out thought for what is past. The idea of retributive 
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justice becomes cold and repelling. But at least a great deal has been 
actually accomplished, even though the closing of the chapter is now not 
far distant. All the crimes cannot be brought up or punished. The 
Nuremberg Judgment, however, and all the judgments of which that now 
reported is one specimen, and also what are called the subsequent proceedings 
at Nuremberg, that is, the decisions given on the trials organised by General 
Telford Taylor, are at least solid witnesses that there is an international 
criminal law of war crimes. That is a welcome contrast to what happened 
in 1919. In the 1914-1918 war much the same atrocities, at least in their 
atrocious character though not in their extent, were perpetrated by the 
Germans as in the last war. But there was no real or serious attempt by 
the Allied nations to vindicate practically law or justice. Hence came what 
has been called the Leipzig fiasco. A lame and impotent conclusion. The 
sceptic is likely to say that it made no difference to the conduct of the Germany 
in 1939—the enthusiast may not be too confident in contradiction. Though 
much more might have been done to effect justice enough has been achieved 
to vindicate its reality and effectiveness. The hard-boiled exponents of a 
traditional international law (or no law) may perhaps still say that the 
Nuremberg trial and all the others were misconceived and erroneous. Others, 
including myself, will maintain the contrary. Securus judical orhis lerrarum. 
Future generations will assuredly not let this achievement die or its lesson 
be lost. 

In this brief foreword I shall only add two further observations. 

A distinguished Professor of International Law, Colonel Smith .«as per¬ 
mitted by leave of the Court to appear as an additional Defending Officer, 
the sanction of the Convening Officer having been first obtained. The 
effect of his address is given in the Report as are also the reply of the 
Prosecuting Council and the comments upon it by the Judge Advocate in 
his summing up ; l do not think it necessary to refer further to the matter 
here, except to observe that all the material objections have now been 
dealt with in the judgment of the Nuremberg Tribunal in the sense opposite 
to Professor Smith's arguments : indeed, if his arguments were in substance 
good, the validity of all the judgments delivered in the numerous war crimes 
cases which have been decided in Allied international, military and national 
Courts could not stand. The Military Court in this case obviously rejected 
these contentions. Though the doctrine of stare decisis does not apply in 
this region of war crimes decisions, such decisions are persuasive though 
not coercive, and the overw helming mass of authority has now established a 
jurisprudence. 

1 may also add that Lieut.-Colonel H. Wade, Research Officer of the 
Commission, has prepared a list of Concentration Camp Cases tried since 
the Belsen case. This list, if necessary brought up to date, will it is con¬ 
templated be printed in a subsequent Volume of these Reports. 

The present Volume is the work of Mr. George Brand, LL.B. (London), 
and is the outcome of researches carried out by him in his capacity as Legal 
Officer of the Commission. The Office of the British Judge Advocate 
General has rendered invaluable assistance in commenting upon the 
preparatory papers. These papers were also examined, discussed and 
approved on behalf of the Commission by its Committee on Legal Pub- 
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lications. of which Monsieur de Baer, Belgian Government Representative 
on the Commission, acted as Chairman, and of which the members were 
Mr. Jacob Aars-Rvnning. Mr. Earl W. Kintner and Dr. Erik Schram 
Nielsen, Representatives on the Commission of the Norwegian, United 
States and Danish Governments respectively. Mr. Egon Schwelb, Dr. jur. 
(Prague). LL.B. (London), former Legal Officer, and Mr. Jerzy Litawski, 
LL.M. and LL.D. (Cracow ). Legal Officer, who, together with Mr. Brand, 
w ere responsible for the preparation of Volume I of this series of War Crime 
Trial Law’ Reports, were not able to contribute to the present Volume, 
Dr. Schwelb because of his supervening appointment as Assistant Director 
of the Division of Human Rights of the United Nations Secretariat, and 
Dr. Litawski because of the pressure of his other duties with the Commission. 

WRIGHT, 

Chairman, 

United Nations War Crimes Commission. 

London, October. 1947. 


CASE No. 10. 


THE BELSEN TRIAL 

TRIAL OF JOSEF KRAMER AND 
44 OTHERS 

BRITISH MILITARY COURT, LUNEBURG. 

17th SEPTEMBER-1 7th NOVEMBER, 1945 

Killing and ill-treatment of Allied military personnel and 
civilians in Belsen and Auschwitz concentration camps 
treated as a war crime punishable on the individual. Scope 
of Regulation 8 (ii) of the British Royal Warrant, Army 
Order 81/1945, relating to joint responsibility. Liability 
of civilian Allied nationals alleged to have identified them¬ 
selves with the German S.S. in charge of the camps. Ad¬ 
missibility of evidence of offences committed outside the 
two camps. The defences of superior orders, of the alleged 
supremacy of Municipal over International Law and of 
necessity. Types of evidence admissible under Regulation 
8 (i) of the Royal Warrant. 


Josef Kramer and forty-four others were alleged to have been 
either full members of the staff of Belsen or Auschwitz 
concentration camps, or of both, or prisoners elevated 
by the camp administrators to positions of authority over 
the other internees. They were accused in the first place 
of having committed individually murders and other 
offences against the camp inmates, and in the second place 
of having all knowingly participated in a common plan 
to operate a system of ill-treatment and murder in these 
camps. Applications by the Defence first that the Ausch¬ 
witz and the Belsen charges should form the subject of 
separate trials, and secondly that various individual 
accused should be tried separately, were rejected by the 
Court. The evidence for the Prosecution was notable 
for the unusually large amount of documentary testimony 
which it included, but a number of witnesses also appeared 
in the witness box for both the Prosecution and the 
Defence. 

On behalf of all the accused it was argued that offences com¬ 
mitted in concentration camps, even against prisoners of 
war, were not war crimes ; that the offences alleged did 
not fall within the limited categories of war crimes which 

I 



could be committed by civilians ; that the victims were 
not always Allied nationals; that the concentration 
camp system was legal in German law, which was the 
system to which the accused owed their primary allegiance ; 
that under German law many of the victims had become 
German subjects through the annexation of parts of 
Poland and Czechoslovakia ; that it was incorrect to 
regard International Law as being dynamic in a sense 
which would allow a reversal of one of its principles ; that 
the British Royal Warrant, Army Order 81/1945 as 
amended, did not set out to alter substantive International 
Law ; that in general the State and not the individual was 
legally responsible for breaches of International Law ; that 
the pre-April, 1944, text of paragraph 443 of the British 
Manual of Military Law (itself not a binding authority) 
was correct in law ; and that it would be wrong to apply 
an amendment to that text made after the commission of 
many of the offences alleged. Counsel for individual 
accused argued that the affidavit evidence and much of 
the oral evidence before the Court was unreliable ; that 
conditions or certain events in the camps were outside 
the control of the accused ; that no prior agreement 
sufficient to make them jointly responsible under Regula¬ 
tion 8 (ii) of the Royal Warrant had been shown ; that 
Regulation 8 (ii) could not be interpreted so as to make 
an accused liable for the acts of a superior or for offences 
of others more serious than those proved against the 
accused ; that a certain degree of violence was necessary 
to keep order and to preserve food supplies ; that the 
accused were protected even by the amended text of para¬ 
graph 443 regarding superior orders ; that it had not been 
proved that any of the persons named in the charge sheets 
as killed actually died at the hands of the accused ; and 
that the Polish accused could not be regarded as war 
criminals. 

The Prosecutor argued that all the victims w'ere protected by 
provisions of conventional International Law ; that the 
offences alleged were war crimes because the accused were 
members of the German armed forces and the charge 
alleged the ill-treatment of Allied nationals during time 
of war, and because the concentration camp system was 
in any case intended to further the German war effort ; 
that it was recognised that war criminals could be made 
individually responsible for their offences ; that Germany 
could not legally annex territory till after the war and had 
in the main not actually attempted to do so ; that it was 
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not necessary on a charge of murder to prove the murder 
of named persons ; that most of the offences were com¬ 
mitted against superior orders, and the gas chambers 
offences, the only exception, were not committed without 
a knowledge that they were wrongful ; that the offences 
were not legal under German law ; that the amended 
version of paragraph 443 was in conformity with the best 
legal opinion ; that proof of agreement, sufficient to 
satisfy Regulation 8 (ii), could be made by inference from 
criminal actions ; and that the Polish accused must be 
regarded in the same light as the ex-enemy accused since 
they had by their acts identified themselves with the S.S. 
authorities. 

One accused, Gura, fell ill during the trial, and proceedings 
against him were set aside for later action. The Court, 
after deleting certain parts of the charge, found thirty ot 
the accused guilty and pronounced sentences varying from 
the death penalty to one year’s imprisonment. The 
sentences were confirmed by higher military authority. 

PART 1. OUTLINE OF THE PROCEEDINGS 
A. THE COURT 

The Court consisted of Major-General H. P. M. Berney-Ficklin. C.B., 
M.C., as President, and, as members. Brig. A. de L. Cazenove, C.B.E., 
D.S.O., M.V.O., Col. G. W. Richards, C.B.E., D.S.O.. M.C. (Royal Tank 
Regiment). Lt-Col. R. B. Morrish, T.D. (Royal Artillery), and Lt.-Col. R. 
McLay (Royal Artillery). Lt.-Col. J. W. L. Corbyn, M.C. (Wiltshire 
Regiment), was waiting member. 

The Judge Advocate was C. L. Stirling, Esq., C.B.E., Barrister-at-Law. 

The Prosecutor was Col. T. M. Backhouse, T.D.. of the Legal Staff, 
Headquarters, British Army of the Rhine, assisted by Major H. G. Murton- 
Neale, R.A. 

A number of defending Counsel took part in the trial, each acting on 
behalf of two or more of the accused. These Counsel and the accused whom 
they defended were: Major Winwood (Kramer, Fritz Klein, Weingartner 
and Kraft), Major A. S. Munro, R.A.S.C. (Hocssler, Borman, Volkenrath 
and Ehlert), Major L. S. W. Cranfield, H.A.C. (Grese, Lothe, Lobauer and 
Klippel), Capt. D. F. Roberts, R.A. (Schmitz and Francioh), Capt. C. 
Brown, R.A. (Gura, Mathes, Calesson and Egersdorf), Capt. J. H. Fielden, 
R.A. (Pichen, Otto and Stofel), Capt. E. W. Corbally, Cameronians 
(Schreirer, Dorr, Barsch and Zoddel), Capt. A. H. S. Neave, Black Watch 
(Schlomowicz, Ida and Use Forster and Opitz), Capt. J. R. Phillips, R.A. 
(Charlotte Klein, Bothe, Walter and Haschke), Lieut. J. M. Boyd, R.A. 
(Fiest, Sauer and Lisiewitz), Capt. D. E. Munro, Gordon Highlanders 
(Roth, Hempel and Hahnel), Lieut. A. Jedrzejowicz, Polish Armoured 
Division (Starotska, Polanski, Kopper, Ostrowski, Burgraf and Aurdzieg). 
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Colonel H. A. Smith, at that time Professor of International Law at 
London University, delivered a closing speech as Counsel for the defendants 
as a whole. 

B. THE CHARGE 

The accused were : Joseph Kramer, Dr. Fritz Klein, Peter Weingartner, 
Georg Kraft, Franz Floessler, Juana Borman, Elizabeth Volkenrath, Herta 
Ehlert, Irma Grese, Use Lothe, Hilde Lobaucr, Josef Klippel, Oscar Schmitz, 
Karl Francioh, Fritz Mathes, Otto Calesson, Medislaw Burgraf, Karl 
Fgersdort, Anchor Pichen, Walter Otto, Franz Stofel, Heinrich Schreirer, 
Wilhelm Dorr, Eric Barsch. Erich Zoddel, Ignatz Schlomowicz, Vladislav 
Ostrowski, Antoni Aurdzieg, Use Forster, Ida Forster, Klara Opitz, Charlotte 
Klein, Herta Bothe, Frieda Walter, Irene Haschke, Gertrud Fiest, Gertrud 
Sauer, Hilda Lisiewitz. Johanne Roth, Anna Hempel, Hildegard Hahnel, 
Helena Kopper, Antoni Polanski. Stanislawa Starotska and Ladislaw Gura. 

All except Starotska were charged with having committed a war crime, 
in that they " at Bergen-Belsen, Germany, between 1st October 1942 and 
30th April 1945 when members of the staff of Bergen-Belsen Concentration 
Camp responsible lor the well-being of the persons interned there, in 
violation of the laws and usages of war were together concerned as parties 
to the ill-treatment of certain of such persons causing the deaths of Keith 
Meyer (a British national), Anna Kis, Sara Kohn (both Hungarian nationals). 
Hejmeeh Glinovjechv and Maria Konatkevicz (both Polish nationals), and 
Marcel Freson de Montigny (a French national), Maurice Van Eijnsbergen 
(a Dutch national), Jan Markowski and Georgej Ferenz (both Polish 
nationals), Maurice Van Mevlenaar (a Belgian national), Salvatore Verdura 
(an Italian national), and Therese Klee (a British national of Honduras), 
Allied nationals and other Allied nationals whose names are unknown and 
physical suffering to other persons interned there. Allied nationals and 
particularly ' 1 Osmund K Druillenec (a British national), Benec 

Zuchermanr, f'e. tic internee named Korperova, a female internee 
named Hoff Lm t Rormann, Ida Frydman (all Polish nationals) and 
Alexandr > .iw .owa, a Russian national and other Allied nationals whose 
names a', u.isnown,” 

Starotska, Kramer, Dr. Klein, Weingartner, Kraft, Hoessler, Borman, 
V olkenrath, Ehlert, Gura, Grese, Lothe, Lobauer and Schreirer were charged 
with having committed a war crime in that thev “ at Auschwitz Poland 
between ! st October 1942 and 30th April 1945 when members of the staff 
of Auschw itz Concentration Camp responsible for the well-being of persons 
interned there in violation of the law and usages of war were together 
concerned as parties To the ill-treatment of certain such persons causing the 
deaths of Rachella Silberstein (a Polish national), Allied nationals and other 
Allied nationals whose names are unknown and physical suffering to other 
persons interned there. Allied nationals, and particularly to Ewa Gryka and 
Hanka Rosenwayg (both Polish nationals) and other Allied nationals whose 
names are unknown.” 

All the accused pleaded not guilty to the charges made against them. 
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C. APPLICATION BY THE DEFENCE FOR THE SEVERING OF THE TWO CHARGES 

On the first day of the trial the Defence submitted that the joinder of the 
two charges was bad, and that they should be heard separately, preferably 
by different courts. 

The spokesman for the Defending Officers submitted that this application 
to sever the Belsen charge from the Auschwitz charge was not an application 
for separate trial for each accused and was therefore unaffected by the 
Regulation made under the second Royal Warrant.(*) In respect of Belsen 
and Auschwitz there were two entirely different charges and there was no 
justification in joining them, because between Belsen and Auschwitz there 
was no connection ; they had only this in common, that they were both 
concentration camps. The accused who were only in one of the camps 
could not be said to have formed part of a unit or group or to have taken 
part in any concerted action when in fact they were never in the other camp. 
In the opinion of the Defence, Regulation 8, according to which no application 
by any of the accused to be tried separately was to be allowed, was not 
relevant. 

Furthermore, Rule of Procedure 16 ( 2 ) which provided for joint trials 
read as follows, in so far as it was material: “ Any number of accused 
persons may be charged jointly and tried together tor an offence alleged to 
have been committed by them collectively. Where so charged any one or 
more of such persons may at the same time be charged and tried for any 
other offence alleged to have been committed by him or them individually 
or collectively, provided that all the said offences are founded on the same 
facts, or form or are part of a series of offences ot the same or a similar 
character.” Counsel submitted that there was between the two charges 
nothing in the nature of a series ; all they had in common was a very slight 
surface similarity in that they were both concentration camps administered 
by Germans. 

On behalf of those accused w ho appeared on both charge sheets, Counsel 
pointed out that Rule of Procedure 108 included the words : ” No lornial 
charge sheet shall be necessary, but the convening officer may nevertheless 
direct a separate trial of two or more charges preferred against an accused ; 
or the accused, before pleading, may apply to be tried separately on any 
one or more of such charges on the ground that he will be embarrassed in 
his defence if not so tried separately, and the Court shall accede to his 
application unless they think it to be unreasonable.” Counsel submitted 
that persons accused mainly of offences committed at Belsen would be 

(') The original text of the Royal Warrant contained the following provision in 
Regulation 8 (ii): 

“ Where there is evidence that a war crime has been the result of concerted action 
upon the part of a unit or group of men, then evidence given upon any charge relating 
to that crime against any member of such unit or group may be received as prinia 
facie evidence of the responsibility of each member ol that unit or group for that 
crime.” 

On the end of this provision, the following was added by the second Royal Warrant 
(Army Order 127/1945), of 4th August, 1945 : “ In any such case all or any members of 
any such unit or group may be charged and tried jointly in respect of any such war crime 
and no application by any of them to be tried separately shall be allowed by the C ourt. 
Regarding the Royal Warrant as a whole, see pp. 126 et seq. 

( s ) Regarding the Rules of Procedure in general, see pp. 129-130. 
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prejudiced by the fact that at least half of the evidence related to Auschwitz 
Particularly since the latter evidence would include that concerning gas 
chambers. 

The Prosecutor said that he disagreed, not on the law but on the facts. 
The charges were identical, word for word ; the only difference was in the 
victims, and in many cases there was even no difference in the victims. The 
allegation of the Prosecution was that these two cases were a continuation 
of a senes, in so far as the persons who were first at Auschwitz were concerned. 
With the exception of Starotska all of the Bclsen accused came from 
Auschwitz to Belsen. First of all at Auschwitz they ill-treated a body of 
persons and then went to Belsen where they continued with the ill-treatment 
One offence was precisely the same as the other. The individual methods 
of ill-treatment sometimes varied because every known method of ill- 
treatment was used at one or the other of these camps. Of course, the 
accused found at Belsen a lot of new people, but all the witnesses with reeard 
to Auschw itz were found at Belsen. The Prosecutor said that if the Court 
decided to separate the two charges, he would apply to give the evidence 
in respect of Auschwitz on the Belsen charge. Some of the accused had 
said of Belsen : “ We realise that conditions here were appalling but we 
could not help it. The Prosecutor said that he would therefore ask, if 
necessary, to give evidence that the conditions which these same people 
created somewhere else were equally appalling and that they merely carried 
on with a series of similar offences. 

With regard to the question of the joint trial of individual persons, the 
Prosecutor made it quite clear that the Prosecution would allege a joint and 
collecnve offence by a group of people. Individual atrocities committed 
by individual persons were put forward to show that they were taking part 
in and acquiescing in the system which a group were carrying on. They 
were a unit acting in common, under a commanding officer, Kramer, who 

^‘h hC , K fr ommandant of thdt cam P- All the accused were either members 
. ' s S . td or ,nternees who had been given authority by him. They were 
definitely a group or unit within the sense of the Regulation. The Prosecutor 
agreed that this last argument applied to the question of separate trials for 
each accused, not to the question of splitting the charges, already dealt with. 

After hearing these arguments, the Court overruled the application for 
the severing of the two charges. ior 


D. APPLICATION BY THE DEFENCE FOR INDIVIDUAL TRIALS AGAINST INDIVIDUAL 
ACCUSED 

Sisssssssss; 

particularly bv the fart th-, ( <h <• mDdrrdSsed through the joint trial, 

from calling 

custu as Witnesses in their defence, except possibly upon 
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Cross-examination if these accused gave evidence on the>r own behalf.O 
As to the interpretation of the word concert used in Regulation 8, 
Counsel quoted “ The Little Oxford Dictionary,” according to which the 
word meant “ to plan, to premeditate, or to contrive," all of which words 
clearly implied a certain amount of common intention, or common action, 
between various people. There was not sufficient evidence at this stage to 
indicate such planning. Clearly the Court could not deal with the matter 
fully until the case had been tried ; the provision, therefore, must mean . 
“ Where there is evidence on the face of the matter that the war crime has 
been the result of concerted action.” Certain of the accused, however, had 
only arrived in Belsen in the month of its liberation by the Allies. 


The Prosecutor replied that there was contained in the depositions prrna 
facie evidence of concerted action, the people concerned all being members 
of an organisation working under a joint leader and taking part tn cruelties. 


In connection with this application, further difficulties on a point of law 
arose out of the wording of the Royal Warrant.* 3 ) There was substantial 
agreement between the Prosecution and the Defence that it must have been 
intended by the authors of the second Royal Warrant, amending Regulata 
8 (ii) that the Court should look at the documents before it, namely, the 
charge sheet and the abstract,* 3 ) and if the Court thought that the accused 
came within the group or the unit, then it had no right to hear an application 

to sever. 


The Court decided that these were cases which did fall vvithin the Regula¬ 
tion 8 (ii) and that they were, therefore, bound to comply with the Regulations. 
That being so, they must refuse the application for separate trial. 


E. THE OPENING OF THE CASE FOR THE PROSECUTION 

In opening the case, the Prosecutor stated that the charges in the case 
alleged P that, when the accused were members of the staff of one or other^ot 
the two concentration camps involved and as such were responsible for the 
well-being of the prisoners interned there, that they were together concerned 
as parties to the ill-treatment of certain of the persons interned in the camp 
in violation of the law and usages of war ; ana that by that -treaUuent 
they caused the death of some of them and caused physical suffering to 


SSSSJSS SSSSk ■JSJi'TK' Royal waoaa, aad Saoooa .2* 
of the Army Act. (See p. 129.) . u evidence that a war 

before the Court, at a time when there is no evidence, in the tecnmcai sense. 

the Royal Warrant in general, see Part It, PP* ,hVt heffore trial the Commanding Officer 
(*) Regulation 4 of the Royal Warrant at^ ‘^^Vf tvidence or an abstract of 
having custody over the accused shall cause a summary 137-8 

evidence to be prepared as the Convening Officer may direct. See pp. 137 8. 
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others. As this was the first case of this kind to be tried the Prosecutor 
thought he should shortly put before the Court the grounds on which they 
could claim jurisdiction to try these charges. In this connection Counsel 
relerred to Chapter XIV, Paragraph 449, of the British Manual of Military 
f*". f >and to the Warrant Army,Order 81/1945. The acts set out 
m the charges were undoubtedly war crimes if proved because the persons 
.nterned in both Auschwitz and Belsen included Allied nationals. Counsel 
expressly pointed out that, “ We are not, of course, concerned in this trial 

ci'Un Germans ag:,inst Gcrmans -” The Allied nationals in these 

. mps "ere either prisoners of war, persons who had been deported from 

Z7: 'T neS ° f Pe u S ° nS Uh ° had bcen interned in the ordinary way 

Sr 2 £t i 

pamcripT383 f? UP d d ternton “ were concerned, the Prosecutor quoted 
S2SandArSfe 1 Chapter X,V of the BnS 

XIV (^ofT Bn'^tar rCferred tC,SparaeraphS ^V^tofchapt 0 er 

the- bellit’ercn^concerned'may Smine^'ln cve^^' 1 ' 1 ^ 60,1,15 or by such courts as 

Si SSSST- and ,he “ ttnos ‘ eare — <* taken^crnfi^'thep^nXem tfK 

and leloaious 

as follows *“ / W^^sM?ta ; uiS[todw1*air ith 'vf ,rea,mem of prisoners of war reads 
. <*). f amily honour and du « <° their sex.” dr ’ ^ 

Tr hip ' mus ‘ &££&'*' d PnVa,e Pr0pcr, >- 35 a» religious 
-U P | r The X ff^^uojed read as follows: 

»e^ S and enemy X " £ y ttTgS&Z* £ £ £ 

“ (o Violau“ns m of ih d ' Vlded imo four different classes • 

)L«rr « of warfare by members of the armed 

^ “ rc * following: . . . 
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The Prosecutor said that he would ask the Court to say that the conditions 
which were found in Belsen and in Auschwitz were brought about, not only 
by criminal neglect, but by deliberate starvation and ill-treatment, with the 
malicious knowledge that they must cause death or lasting physical injury. 
In respect of Auschwitz, the Prosecution would ask the Court to say, in 
addition, that there was a deliberate killing of thousands and probably 
millions of people, and that each of the accused who was charged in the 
Auschwitz charge had his or her share in this joint endeavour, this policy 
of deliberate extermination. 

In respect of Belsen there would not be an allegation that there was a gas 
chamber or that persons were herded by their thousands to their death but 
there would be an allegation that every member of the staff of Belsen bore 
his or her share in the treatment given to the prisoners at Belsen, which they 
knew was causing and would continue to cause death and injury. The 
Prosecutor would ask the Court to view the evidence as a whole and to say 
that each must bear his responsibility not only for the actions ol his own 
hand, but for the actions of this criminal gang who were working together. 
Nevertheless, lest there should be the slightest shadow of doubt, no person 
had been brought before the Court against whom the Prosecution would not 
produce some evidence of personal acts of deliberate cruelty and in many 
cases of murder. 


F. THE EVIDENCE FOR THE PROSECUTION 

1. Brigadier H. L. Glyn Hughes, C.B.E., D.S.O., M.C. 

Brigadier Glyn Hughes said that, shortly before the 15th April, 1945, 
certain German officers came to the headquarters of 8th Corps and asked 
for a truce in respect of Belsen camp. In pursuance of the arrangement 
arrived at, he went on the same day to Belsen camp, after it had been captured. 
There were piles of corpses lying all over the camp. Even within the huts 
there were numbers of bodies, some even in the same bunks as the living. 
Most of the internees were suffering from some form of gastro-enteritis and 
were too weak to leave the huts. The lavatories in the huts had long bcen 
out of use. Those who were strong enough could get into the appropriate 
compounds but others performed their natural actions from where they were. 
The compounds were one mass of human excreta. Some of the huts had 
bunks, but not many, and they were filled absolutely to overflowing with 
prisoners in every state of emaciation and disease. There was not room for 
them to lie down at full length in the huts. In the most crowded there were 
anything from 600 to 1,000 people in accommodation which should only 
have taken 100. There were large medical supplies in the stores at Belsen, 
but issues for the use of the prisoners were inadequate. The witness had 
made a tour of the camp accompanied by Kramer, the Kommandant of 
Belsen ; the latter seemed to be quite callous and indifferent to what they 
saw. 

The principal causes of death in Belsen were lack of food and lack et 
washing facilities which in its turn led to lice and the spread of typhus. 
Even after the liberation matters were not easy in the way ol food, in spite 
of the facilities which the British had, because special feeding was necessary. 
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To cope with the situation w hich was found at Belsen he had 54 officers and 
307 other ranks all of whom came from medical units, but many more could 
have been used in the task had they been available. 

In an affidavit entered later by Counsel for Francioh,(>) Brigadier Glyn 
Hughes said that if any large scale shooting had taken place on the 15th 
April, he would have known about it, and that he did not see any large 
number of corpses in the vicinity of kitchen 3 on the 16th April, 1945. 


2. Deposition ofLt.-Col. J. A. D. Johnston , R.A.M.C. 

Lt.-Col. Johnston said that he arrived at Belsen concentration camp on 
the 17th April, 1945. He described the prisoners whom he found there as 
‘ ‘ a dense mass of emaciated apathetic scarecrows huddled together in wooden 
huts, and in many cases without beds or blankets, and in some cases without 
any clothing whatsoever." 

3. Captain D. A. Sing ton 

This witness, a Captain in the Intelligence Corps, sa d that on 15th April, 
1945, he went to Belsen camp lor the purpose of making announcements. 
The general state ol the camp was one of unbelievable congestion ; another 
feature w hich very soon attracted his attention was the great number of dead. 
A third memory was that of people who came out and died in the open air 
One fourth impression was the complete lack of sanitary facilities. The 
general appearance of the inmates, with a few exceptions, was one of extreme 
weakness and in the majority of eases an almost unbelievable lack of flesh 
on the bones ; there were inmates who had gangrenes on their bodies and 
asked for help and others suffering from dysentery who also wanted help. 
When he entered, the S.S. were still in control, there was an atmosphere of 
terror and the people were behaving like terrified animals. He found that 
some ol the internees had been given by the camp authorities special discip- 
lmary powers oyer their other inmates. They had various names: Lager- 
altester, Blockaltester, Stellvertreter and Kapo.( 2 ) 

4. Major A. L. Berney 

Th, s witness stated that he arrived at Belsen on the 15th April The 
next mormng he went in search of food for the Belsen internees to a Wehr- 
macht camp which was about three kilometres u P the road There he saw 
a Hauptmann who said that Belsen had been supplied from his stores The 
w, ne SS said that m the store at the camp there were 600 tons ^potatoes 
10 tons of tinned meat, 30 tons of sugar and more than 20 tons of powdered 
milk as well as cocoa, grain, wheat and other foodstuffs. There was a fuilv 

r„Li„r«zSo:rr y . takery - ihc w “ —■ssts 

5. Mr. Harold O. Le Druillenec 

bv^lhe “ST “SS f“‘ e "I" bCe " 

’ ana was sent to Belsen on about April 5th, 


fo n ^'tw r e^by n affidfv h n S had *“ the meam,me lcfl Luneburg and 
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1945 He was put into Block 13 with five or six hundred others, and there 
were more on the following night. The floor was wet and foul through 
havine been used as a latrine. The internees were so crowded that they 
could not lie down. Sleep was impossible, and the atmosphere was vile. 
Seven or eight died in the first night. On mornings, the appcl used to last 
from about half-past three till about eight or nine o'clock ; this in itself " as 
a terrible strain. (The witness was judging times ; he had no watch.) l he 
appel was the normal concentration camp roll-call during which time the 
prisoners were supposed to stand in ranks of five, presumably to make the 
ranks easy to count. They were counted and then counted again and again 
for hours; apparently no two men could make the total the same. The 
prisoners had to stand at attention ; if they moved they received a blow on 
the head. 

On his fifth day at the camp and during about four days following, he and 
others had to drag corpses and put them in large burial pits. This went on 
from sunrise to dusk and many died in the process. He thought that the 
operation was intended to clear up the camp before the British arrived. 
Anybody who faltered was struck. He had altogether a pint of soup during 
his first four days at the camp. During the last five days before the liberation, 
which were spent in burying the dead, he had neither food nor water. 
Nearly every minute of the day, shots were going off about the camp ; 
guards would shoot internees usually for no reason at all. 

6. Dr. Ada Bimko 

Dr. Bimko. a Jewess from Poland, stated that she was arrested and sent 
to Auschwitz on 4th August, 1943. She was transferred to Belsen on _. r 
November, 1944. In both camps she worked in a hospital At a point 
later than her own arrival Kramer became Kommandant of Birkenau,( ) 
w hich w as that part of Auschwitz which contained the camp s five crematoria. 
She testified that records which had been secretly compiled by internees 
working in the Sonderkommando (Special Fatigue Party) at the Auschwitz 
crematoria showed, according to a member of the Sonderkommando to 
whom she had spoken, that about four million people had been destroyed 
in the crematoria. Experiments had been carried out in Block 10 in 
Auschwitz ; one woman had told her that an experiment in artificial 
insemination had been carried out on her. Prisoners selected for the gas 
chamber were sent first to Block 25, where they often waited days without 
food and drink, before the lorries arrived for them. 

Kramer, Klein and Hoessler, said the witness, took an active part in 
selections made at Auschwitz, a process whereby numbers of prisoners were 
chosen from the rest and sent to the gas chambers. She had seen Kramer 
at Belsen kicking four Russians who were too weak to work. framer 
arrived at Belsen early in December, 1944, and on his arrival roll-calls and 

beatings commenced. 

Giving evidence regarding various other accused, the witness testified that 
Borman possessed a large dog, and that Starotska was a Block Senior at 


( l ) Otherwise referred to as Auschwitz No. 2. 
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To cope with the situation which was found at Belsen he had 54 officers and 
307 other ranks all of whom came from medical units, but many more could 
have been used in the task had they been available. 

In an affidavit entered later by Counsel for Francioh,( J ) Brigadier Glyn 
Hughes said that if any large scale shooting had taken place on the 15th 
April, he would have known about it, and that he did not see any large 
number of corpses in the vicinity of kitchen 3 on the 16th April, 1945. 


2. Deposition of Lt.-Col. J. A. D. Johnston, R.A.M.C. 

Lt.-Col. Johnston said that he arrived at Belsen concentration camp on 
the 17th April, 1945. He described the prisoners whom he found there as 
a dense mass ot emaciated apathetic scarecrow's huddled together in wooden 
huts, and in many cases without beds or blankets, and in some cases without 
any clothing whatsoever.” 

3. Captain D. A. Sington 


This witness, a Captain in the Intelligence Corps, sa d that on 15th April. 
1945, he went to Belsen camp for the purpose of making announcements. 
The general state of the camp was one ol unbelievable congestion ; another 
feature which very soon attracted his attention was the great number of dead. 
A third memory was that of people who came out and died in the open air 
One fourth impression was the complete lack of sanitary facilities. The 
general appearance of the inmates, with a few exceptions, was one of extreme 
weakness and in the majority of cases an almost unbelievable lack of flesh 
on the bones ; there were inmates who had gangrenes on their bodies and 

u/u u° r he P a ., nd others su ffering from dysentery who also wanted help 
When he entered, the S.S. were still in control, there was an atmosphere of 
terror and the people were behaving like terrified animals. He found that 
some ot the internees had been given by the camp authorities special discip- 
l.nary powers oyer their other inmates. They had various names: Lagcr- 
altester, Blockaltester, Stcllvertreter and Kapo.( 2 ) 


4. Major A. L. Berney 

This witness stated that he arrived at Belsen on the 15th April The 
next morning he went m search of food for the Belsen internees to a Wehr- 
macht camp which was about three kilometres up the road. There he saw 
a Hauptmann who said that Belsen had been supplied from his stores The 
witness said that m the store at the camp there were 600 toils ofSatis 
_ ^ tons ol tinned meat, 30 tons of sugar and more than 20 tons of powdered 
milk as well as cocoa, gram, wheat and other foodstuffs. There was a fullv 
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1945 He was put into Block 13 with five or six hundred others, and there 
were more on the following night. The floor was wet and foul through 
having been used as a latrine. The internees were so crowded that they 
could not lie down. Sleep was impossible, and the atmosphere was vile. 
Seven or eight died in the first night. On mornings, the appel used to last 
from about half-past three till about eight or nine o’clock ; this in itself was 
a terrible strain. (The witness was judging times ; he had no watch.) the 
appel was the normal concentration camp roll-call during which time the 
prisoners were supposed to stand in ranks of five, presumably to make the 
ranks easy to count. They were counted and then counted again and again 
for hours ; apparently no two men could make the total the same. The 
prisoners had to stand at attention ; if they moved they received a blow on 
the head. 

On his fifth day at the camp and during about four days following, he and 
others had to drag corpses and put them in large burial pits. This went or. 
from sunrise to dusk and many died in the process. He thought that the 
operation was intended to clear up the camp before the British arrived. 
Anybody who faltered was struck. He had altogether a pint of soup during 
his first four days at the camp. During the last five days before the liberation, 
which were spent in burying the dead, he had neither food nor water. 
Nearly every minute of the day, shots were going off about the camp ; 
guards would shoot internees usually for no reason at all. 

6. Dr. Ada Bimko 

Dr Bimko, a Jewess from Poland, slated that she was arrested and sent 
to Auschwitz on 4th August, 1943. She was transferred to Belsen on 23rd 
November, 1944. In both camps she worked in a hospital. At a point 
later than her own arrival Kramer became Kommandant of Birkenau,( ) 
w hich w as that part of Auschwitz which contained the camp's five crematoria. 
She testified that records which had been secretly compiled by internees 
workine in the Sonderkommando (Special Fatigue Party) at the Auschwitz 
crematoria showed, according to a member of the Sonderkommando to 
whom she had spoken, that about four million people had been destroyed 
in the crematoria. Experiments had been earned out in Block 10 in 
Auschwitz ; one woman had told her that an experiment in artificial 
insemination had been carried out on her. Prisoners selected for the gas 
chamber were sent first to Block 25, where they often waited days without 
food and drink, before the lorries arrived for them. 

Kramer, Klein and Hoessler, said the witness, took an active part in 
selections made at Auschwitz, a process whereby numbers of prisoners were 
chosen from the rest and sent to the gas chambers. She had seen Kramer 
at Belsen kicking four Russians who were too weak to work Kramcr 
arrived at Belsen early in December, 1944, and on his arrival roll-calls and 
beatings commenced. 

Giving evidence regarding various other accused, the witness testified that 
Borman possessed a large dog, and that Starotska was a oc eni 


(») Otherwise referred to as Auschwitz No. 2. 
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Auschwitz. Some internees at Belsen expressed a wish that Stania (by which 
name this witness and others identified Starotska in the dock) should be 
appointed Block Senior in place of the existing one. Dr. Bimko identified 
Francioh as having been in charge of the kitchen of the w omen’s camp. A 
voune woman internee was once bending down to take away some potato 
peelings and suddenly the accused jumped out of the kitchen with a gun in 
his hand and fired it twice. Soon afterwards the woman died. Otto was a 
supervisor of electricians in Belsen, and Dr. Bimko did not think that he was 
possessed of any general authority over the internees. Sauer was the 
Aufseherin (overseer) at No. 2 women's compound in Belsen. 

7. Sophia Litwinska 

This witness, a Jewess from Poland, said that she was sent to Auschwitz 
as a prisoner at the beginning of the Autumn of 1941, and was transferred to 
Belsen about three months before its liberation. 

Litwinska said that on the 24th December, 1941, at a selection at Ausch¬ 
witz there was a parade of 3,000 Jewesses at which Hoessler was present. 
The women were naked, and those selected were taken to the gas chamber, 
a room equipped to look like a bath-house. She herself was actually taken 
to the gas chamber but was brought out again : her life was saved, in her 
opinion, partly because she was the wife of a Polish officer. Cross-examined 
by Lt. Jedrzejowicz on behalf of Starotska. the witness said that there was a 
rather deep ditch accompanying the wire which surrounded Auschwitz camp 
and which was not easy to cross. In compound A, where the witness lived, 
the ditch was inside the wire.(') 

The rest of the witness's evidence concerned Belsen. She could not identify 
Pichen in the dock but said that, a few days before the British arrived, certain 
prisoners tried to steal from kitchen No. I. and when two S.S. men returned 
they started shooting the prisoners ; many were killed. She could not say 
whether these two had any physical deformity.( 2 ) She had seen Use Forster 
beat to death a young girl of 16 or 17 years when the accused was in charge 
of kitchen No. 1 at Belsen. Litw inska went on to say that Use Forster had 
beaten her with a rubber truncheon, with the result that her head was swollen 
and her arms and back were blue and green. She testified that Hahnel 
worked in No. 1 kitchen during the last few days before the liberation. The 
witness had worked in No. 2 kitchen for a few days but, when cross-examined, 
she did not recognise Mathes.( 3 ) She had worked in kitchen No. I during 
all her time in Belsen excepting these few days in kitchen No. 2 when she 
first arrived, and she was quite certain that Barsch was not in kitchen No. 1 
during that period.( 4 ) 

8. Cecilia Frommer 

This witness, a Polish Jewess, said that she was sent to Auschwitz as a 
prisoner in October, 1943. She testified that at Auschwitz, when she was 
going to see a sick friend, either Volkenrath or her sister, who resembled one 
another, beat her and made her kneel outside her hut. She went to Belsen 


in January, 1945, and was employed in No. 2 kitchen. She said that she did 
not know Mathes, and that he did not work in No. 2 cookhouse at Belsen 
while she was there. 

9. Anni Jonas 

Anni Jonas, a Jewess from Breslau, stated that she was arrested on 17th 
June, 1943, and was sent to Auschwitz, where she stayed till 25th November, 
1944. Here she saw Hoessler with a certain Dr. Mengele taking part in a 
selection where sick Jews were being chosen for the gas chambers. She said 
that Hoessler was also in charge of the “ Union ” Kommando (fatigue 
party), and that he used to make selections and send the sick and the weak 
out of the Kommando. These were collected in Block 25, and from there 
they went to the gas chamber. Jonas said she recognised Borman, who had 
several times been present on selections from the “ Union ” Kommando. 
She had seen Borman pointing out to Dr. Mengele certain prisoners, saying : 
“ This one looks quite weak.” 

10. Dora Szafran 

This witness, a Jewess from Poland, stated that she was arrested and was 
sent to Auschwitz on 25th June, 1943. She said that Kramer, Dr. Klein 
and Hoessler took part in selections for the gas chamber at which she was 
present. Whenever Kramer attended a doctor was always present. On one 
occasion ( l ) when coming back from a working Kommando at Auschwitz, 
one of the workers had a swollen leg and could not keep up with the others. 
Borman then set her dog on her (the witness thought it was an Alsatian dog), 
and encouraged it first to tear the woman’s clothes then to go for her throat. 
Afterwards Borman was very proud of w hat she had done ; a stretcher was 
brought and the woman was taken away. Borman was present at selections 
many times even with her dog. 

The witness had seen both Grese and Kramer beating internees. Grese 
w as one of the few S.S. women allowed to carry a gun. In Camp ” A ” in 
Block 9, two girls were selected for the gas chamber : they jumped from the 
window, and when they were lying on the ground Grese shot them twice. 
The witness claimed to have known Starotska as Camp Senior at Auschwitz. 
She had carried out selections on her own initiative and authority. Anyone 
wearing armlets could take part in the selections. Usually this power was 
given to the Block Seniors, Camp Seniors and Kapos. 

Kopper worked in the same Kommando as the witness at Auschwitz, 
which was “ one of the worst Kommandos,” because they had to make 
“ munition instruments ” out of asphalt. The accused worked in many 
different Kommandos in order to be able to inform the authorities of the 
behaviour of the prisoners. The witness knew this because after she left 
Szafran’s Kommando several of its members found themselves in penal 
Kommandos. 

The witness said that she was transferred to Belsen on 18th January, 1945. 
Here Grese had beaten a girl very severely. Szafran said that Francioh was 
in charge of her kitchen, and that on the day the British arrived, she saw him 


(’) ^ P- 101. ( s ) See p. 92. (*) Sec p. 51. (<) See p. 93. 


(*) According tc the witness, in April, 1943. See p. 82. 
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Auschwitz. Some internees at Belsen expressed a wish that Stania (by which 
name this witness and others identified Starotska in the dock) should be 
appointed Block Senior in place of the existing one. Dr. Bimko identified 
Francioh as having been in charge of the kitchen of the women’s camp. A 
young woman internee was once bending down to take away some potato 
peelings and suddenly the accused jumped out of the kitchen with a gun in 
his hand and fired it twice. Soon afterwards the woman died. Otto was a 
supervisor of electricians in Belsen. and Dr. Bimko did not think that he was 
possessed of any general authority over the internees. Sauer was the 
Aufschcrin (overseer) at No. 2 women’s compound in Belsen. 

7. Sophia Litwinska 

This witness, a Jewess from Poland, said that she was sent to Auschwitz 
as a prisoner at the beginning of the Autumn of 1941, and was transferred to 
Belsen about three months before its liberation. 

Litwinska said that on the 24th December, 1941, at a selection at Ausch¬ 
witz there was a parade of 3,(X)0 Jewesses at which Hoessler was present. 
The women were naked, and those selected were taken to the gas chamber, 
a room equipped to look like a bath-house. She herself was actually taken 
to the gas chamber but was brought out again ; her life was saved, in her 
opinion, partly because she was the wife of a Polish officer. Cross-examined 
by Lt. Jedrzejowicz on behalf of Starotska. the witness said that there was a 
rather deep ditch accompanying the wire which surrounded Auschwitz camp 
and which was not easy to cross. In compound A, where the witness lived, 
the ditch was inside the wire.(') 

The rest of the witness’s evidence concerned Belsen. She could not identify 
Pichen in the dock but said that, a few days before the British arrived, certain 
prisoners tried to steal from kitchen No. 1, and when two S.S. men returned 
they started shooting the prisoners ; many were killed. She could not say 
whether these two had any physical deformity.!'-) She had seen Use Forster 
beat to death a young girl of 16 or 17 years when the accused was in charge 
of kitchen No. I at Belsen. Lilw inska went on to say that Use Forster had 
beaten her with a rubber truncheon, with the result that her head was swollen 
and her arms and buck were blue and green. She testified that Hahnel 
worked in No. I kitchen during the last few days before the liberation. The 
witness had worked in No. 2 kitchen for a few days but. when cross-examined, 
she did not recognise Muthes.( 3 ) She had worked in kitchen No. 1 during 
all her time in Belsen excepting these few days in kitchen No. 2 when she 
first arrived, and she was quite certain that Barsch was not in kitchen No. 1 
during that period.! 4 ) 

8. Cecilia Frommcr 

This witness, a Polish Jewess, said that she was sent to Auschwitz as a 
prisoner in October, 1943. She testified that at Auschwitz, when she was 
going to see a sick friend, either Volkenrath or her sister, who resembled one 
another, beat her and made her kneel outside her hut. She went to Belsen 


in January, 1945, and was employed in No. 2 kitchen. She said that she did 
not know Mathes, and that he did not work in No. 2 cookhouse at Belsen 
while she was there. 

9. Ami Jonas 

Anni Jonas, a Jewess from Breslau, stated that she was arrested on 17th 
June, 1943, and was sent to Auschwitz, where she stayed till 25th November, 
1944. Here she saw Hoessler with a certain Dr. Mengele taking part in a 
selection where sick Jews were being chosen for the gas chambers. She said 
that Hoessler was also in charge of the “ Union ” Kommando (fatigue 
party), and that he used to make selections and send the sick and the weak 
out of the Kommando. These were collected in Block 25, and from there 
they went to the gas chamber. Jonas said she recognised Borman, who had 
several times been present on selections from the “ Union ” Kommando. 
She had seen Borman pointing out to Dr. Mengele certain prisoners, saying : 
“ This one looks quite weak.” 

10. Dora S:afran 

This witness, a Jewess from Poland, stated that she was arrested and was 
sent to Auschwitz on 25th June, 1943. She said that Kramer, Dr. Klein 
and Hoessler took part in selections for the gas chamber at which she was 
present. Whenever Kramer attended a doctor was always present. On one 
occasion ( 4 ) when coming back from a working Kommando at Auschwitz, 
one of the w orkers had a swollen leg and could not keep up with the others. 
Borman then set her dog on her (the witness thought it was an Alsatian dog), 
and encouraged it first to tear the woman’s clothes then to go for her throat. 
Afterwards Borman was ve y proud of w hat she had done ; a stretcher was 
brought and the woman was taken away. Borman was present at selections 
many times even with her dog. 

The witness had seen both Grese and Kramer beating internees. Grese 
was one of the few S.S. women allowed to carry a gun. In Camp ” A ” in 
Block 9, two girls were selected for the gas chamber; they jumped from the 
window, and when they were lying on the ground Grese shot them twice. 
The witness claimed to have known Starotska as Camp Senior at Auschwitz. 
She had carried out selections on her own initiative and authority. Anyone 
wearing armlets could take part in the selections. Usually this power was 
given to the Block Seniors, Camp Seniors and Kapos. 

Kopper worked in the same Kommando as the witness at Auschwitz, 
which was “ one of the worst Kommandos,” because they had to make 
** munition instruments ” out of asphalt. The accused worked in many 
different Kommandos in order to be able to inform the authorities of the 
behaviour of the prisoners. The witness knew this because after she left 
Szafran’s Kommando several of its members found themselves in penal 
Kommandos. 

The witness said that she was transferred to Belsen on 18th January, 1945. 
Here Grese had beaten a girl very severely. Szafran said that Francioh was 
in charge of her kitchen, and that on the day the British arrived, she saw him 


( l ) See p. 101. (*) See p. 92. (*) See p. 51. (») See p. 93. 


(*) According to the witness, in April, 1943. See p. 82. 
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fire with a pistol front kitchen No. 3 through the window at a number of 
women killing several. Giving evidence of the conditions in Belsen the 
witness said that Me supply of food to the prisoners depended very largely 
on the efforts of the “ senior of the block”. 

i 1. Helen Hammcrmasch 

This w itness, a Polish Jewess, was sent to Auschwitz as a prisoner in 1944. 
Here, she saw Kramer taking part in one selection and Klein in several; 
the former took an active part, loading the victims into vehicles, and beating 
them if they cried because they knew what was awaiting them. Hammer- 
masch also said that she once saw Kramer kicking a Russian who fell to the 
eround and stayed there so long that she concluded that he was dead. The 
witness heard that at Auschwitz Hocsslcr ordered six girls to be hanged ; 
she actually saw four being hanged. Of Grese, she said: “ I did not 
personally see her do anything, 1 heard she beat up people.” 

\t about the middle of January, she was transferred to Belsen. The 
witness stated that she saw Volkcnrath and Kramer beating or kicking 
prisoners in that camp. Of Lobaucr she knew nothing except that she 
selected people for work. 

12. Ilona Stein 

Ilona Stein, a Jewess from Hungary, said that she was arrested on 8th 
June. 1944, and sent to Auschwitz. On 1st January, 1945, she was transferred 

to Belsen. 

\t Auschwitz, Kramer. Grese and Mengele took part in selections : from 
the more experienced inmates she had learnt that the younger ones were 
taken to labour camps to work and the others to the crematorium. On one 
occasion some of the prisoners tried to hide. They were pointed out to the 
guard by Grese and they were shot. On another occasion a mother was 
talking to her daughter in another compound. Unfortunately Grese saw 
her. She came on a cycle before the mother could get away and the mother 
was beaten severely and kicked by Grese. The witness had seen this accused 
often beating people in Auschwitz with a riding-whip. In an affidavit Stein 
said : '' At a selection a Hungarian woman tried to escape and join her 
daughter. Grese noticed this and ordered one of the S.S. guards to shoot 
the woman. I did not hear the order but 1 saw Grese speak to the guard 
and he shot at once.” 

Lobauer was a supervisor at Auschwitz. If the prisoners did not march 
properly or did not stand still on roll-calls she beat them. She beat them 
at every opportunity with a stick. Borman also beat people frequently at 
Auschwitz. 

In Belsen, i! Grese was taking roll-call and the count was not right, she 
made the prisoners stand tor hours without food, even if it was cold, raining, 
or snow ing. Even dying patients had to be brought out on these occasions. 
Ida Forster worked in No. 2 kitchen, the witness believed, and she remem¬ 
bered the accused rushing out and hitting with a rubber tube a prisoner who 
was looking for scraps ; the victim had to be carried away. This was the 
accused s usual practice when prisoners approached the kitchen for remnants. 
Irene Hasehke used to spill prisoners’ soup and beat them. 
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Stein remembered Francioh at Belsen, in No. 2 kitchen she thought. 
Before the British came he went round with his gun and the witness saw him 
shooting people. A few days before the British came a friend and herself 
went towards the kitchen carrying an empty container. The accused came 
out of the kitchen and started shooting. Stein “ did not look very much,” 
but ran away. A few minutes later her friend was brought dead to her block. 
The accused was the only one who could have shot her On another occasion 
she saw two other girls shot by the accused and taken away. Haschke 
worked in Belsen in No. 2 kitchen, and took part in beatings. Starotska 
beat prisoners in both camps ; the witness had herself been thrashed 
by her for being out of line in a bath parade. 


13. Abraham Glinowieski 

Glinowieski, a Jew from Poland, said that he had been arrested and sent 
to Auschwitz in 1942. He left the camp in October or November, 1944. 
and arrived eventually at Belsen, where he stayed two and a half months 
before the Allies liberated the camp. 

The witness said that in Auschwitz in the autumn of 1943, Kramer found 
him in possession of a little bread and margarine and a pair of boots, and 
that he received 25 blows as a consequence. The witness continued by 
saying that his brother, on another occasion, was taking some cigarettes to 
a woman in the women’s block, where he was not permitted to go, when 
Weingartner appeared and slapped and searched the brother, finding 240 
cigarettes, some roubles and a signet ring. This all took place in the Block 
Leader's room and Glinowieski’s brother received 75 strokes. When his 
brother left the room he was kicked out by Weingartner and could hardly 
stand. The brother was taken to hospital. The witness did not see his 
brother die, but he was told that he had died. 

Grese was the camp leader at Camp C and w hen a transport from Hungary 
arrived she sent hundreds of sick and healthy people to the gas chambers. 
The witness saw her every day because he was working near by. She used to 
come for inspections at the various blocks and she would beat people with 
a stick. She also had a pistol with her. Lobauer was at Auschwitz as 
Lager-kapo and assisted in taking people to the crematorium. Starotska 
was Camp Senior at Birkenau. She beat internees on parade. 

The witness then spoke of a Camp Senior at Belsen who was known as 
Erich. His behaviour was very bad. Glinowieski claimed that while his 
friend and he were queuing for soup, the accused beat the latter terribly with 
his fist and then with a stick and, when he fell down, kicked him three times 
between the legs. The victim was in hospital for two or three weeks and then 
two or three days before the liberation the man died.(>) 


14. Hanka Rozemvayg 

This witness, a Polish Jewess, said that she was arrested and was eventually 


(*) See p. 140 regarding the objection raised by the Defence at this point that the accused 
was not identified by the witness. See however p. 18 for a later revelation by Lt.-Col. 
Champion. 
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sent to Auschwitz in the summer of 1943. She went to Belsen about half 
a year before the British liberated the camp. 

Rozenwayg said that Kramer supervised selections and that Hoessler made 
selections for the gas chamber. The witness was present at one of these 
selections when the latter helped the doctors. Anyone he disliked was put 
in Block 25 and then went to the gas chamber. The witness had also seen 
Starotska taking part in selections. She took down the numbers of those 
who were afterwards sent to Block 25. Borman always went about with a 
big dog treating prisoners very badly, and all prisoners were afraid of her. 
Rozenwayg remembered an occasion when someone lit a fire in her quarters 
and Borman arrived and struck the girls present, including the witness, over 
their laces with her hands. On another occasion when the witness was part 
of a Kommando and failed to please Lothe with her work, the latter com¬ 
plained to Grese, who set a dog on the witness which tore her clothing and 
made marks on her body which were still there. Lothe beat a Polish girl, 
knocked her to the ground, and then went on kicking her. The witness 
herself had also been beaten by Lothe more than once. 

About fourteen days before the liberation a woman went to get water 
from a water cistern at Belsen, and Haschke pushed the woman into the 
water. The woman was drowned. The witness did not know where 
Haschke worked but she saw her in the vicinity of cookhouse 1 at Belsen 
in Camp 2. 


15. Lidia Sunschein 

Lidia Sunschein, a Polish Jewess, said that she was arrested and sent to 
Auschwitz in March, 1943. She was transferred to Belsen in January, 1945. 

This witness testified that she saw Kramer take part in selections with Dr. 
Klein, Hoessler, and others ; in July, 1944, Kramer had her family sent to 
the gas chamber. At Belsen, Kramer made some Russian girls kneel in the 
rain and deprived them of food for 24 hours because they had been stealing 
bread ; several died as a result. 


In December. 1944. at Auschwitz, Weingartner was the leader of a 
Kommando called Vistula, in which there were 1,000 girls who were regu 
latmg the river by carrying sand. The witness was a supervisor of the work 
and, as she did not ill-treat the prisoners, she was made, as a punishment, to 
work in water which reached up to her knees. Weingartner told her to 
treat people badly and to chase them to make them work as quickly as 
possible. This accused beat internees and deprived them of their extra food 
it he was not satisfied with their work. They had to go some seven or eight 
kilometres from the camp to where they worked by a bad road up a steep 
hill. Dogs were set upon them to chase them up the hill; Weingartner was 
in command of the guards who were in charge of the dogs When 1 000 
volunteers appeared for work in a kitchen at Belsen, Weingartner and another 
man tried to make the crowd line up. They beat many women with sticks 
as they could not secure order. Weingartner shot into the air. The witness 
had said to the accused in German that she wanted to leave the Kommando 
as she did not w’ant to die after so much suffering. Weingartner caught her 
and gave her 15 blows with a rubber truncheon on her head, so that she 
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fainted. The accused forced her to work, and as a result she went to bed 
for ten days. In general, he was very cruel to internees at Belsen. 

Hoessler was present at various selections ; and once he chose people, 
including great numbers of young women, for the gas chambers on his own 
initiative, because he found some pyjamas outside a block. The witness 
was present at this selection. Hoessler was in charge of the Kommando 
“ Union,” and six girls including the witness who were engaged in destroying 
one of the crematoria were found in possession of some wire-cutters. She 
had heard that four of the other five girls were punished for this by hanging. 
She had moved to Belsen in the meantime. 

The witness knew Volkenrath at Auschwitz, where the latter was in the 
bread store and the parcel department. The witness saw Volkenrath beating 
people in her store whom she suspected of stealing. Starotska was a Camp 
Senior at Auschwitz, but Sunschein knew nothing else about her. 

Sunschein said that once at Auschwitz, when passing from Camp A to 
Camp B, she spent a period in Block 25. 

Ehlert beat people at Belsen. for instance for not tying their shoe laces 
properly, but mainly with her hands. She beat the witness with her hand 
several times. At Belsen, Grese was the Arbeitsdienstfiihrerin. She behaved 
very badly, and on one occasion on coming back from work a girl lost a 
piece of rag from her pocket and the whole Kommando, as a punishment, 
had to run up and down, kneeling and rising, for half an hour. Sunschein 
stated that she did not know Mathes and that he did not work in No. 2 
cookhouse at Belsen while she was there. Ida Forster was an Overseer at 
Belsen and led a Kommando. Sauer was in the witness s cookhouse, No. 
2, at Belsen. She used to beat girls and pull their hair. Just before the 
British came she found a girl with a turnip in her hand and gave her a terrible 
beating. Hempel also worked in cookhouse No. 2. She was worse than 
Sauer. She beat people with a rubber truncheon and once, when girls were 
found outside the kitchen with remnants of turnips in their hands, Hempel 
took them into her room and beat them until blood came. To the cook¬ 
house personnel she was very cruel, beating them at times for no reason at 
all. Kopper was considered to be an informer in the camp at Belsen. In 
Auschwitz she was in the punishment Kommando. Francioh worked in 
Sunschein's cookhouse for a short while, about two months before the 
arrival of the British, and beat the personnel terribly. 

16. Lt.-Col. S. G. Champion 

This witness stated that he took over from Major Smallwood(') the task 
of collecting evidence at Belsen. The team at his service consisted of one 
commissioned police officer and five non-commissioned officers. Very soon 
after they arrived they received further photographs ot suspected people. 
The police were instructed to take the photographs round the various parts 
of the camp and to ask w hether anybody could identify any of the people in 
the photographs and if so what they knew about him or her. In addition, a 
large number of people called at his office and were asked the same question. 
His instructions to the police officers were to take a note of anything that was 


(’) See p. 39. 
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said either in favour of or against the accused. Some photographs were 
included of people who the w itness had no reason to think came from Belsen. 
These were in the nature of dummy photographs. His team collected evidence 
and drew up affidavits to be sworn by the witnesses in front of Lt.-Col. 
Champion. As far as possible he cross-examined witnesses to test credibility. 
One of the dfficulties they had was to make the witnesses understand the 
difference between direct evidence and hearsay ; but they did succeed in 
doing that and the witnesses were very fair when they understood the 
di (Terence. 

The witness Glinowieski. said Lt.-Col. Champion, had, in the process of 
making an affidavit bclore him, identified Zoddel by photograph as being 
the Camp Senior named Erich whom he accused. 

The Judge Advocate, during the examination of Lt.-Col. Champion, said 
that he had noticed, especially in the case of Jewish witnesses, that the dates 
and sometimes the years differed between what they had apparently said in 
their affidavits and what they were saying in Court. He asked Lt.-Col. 
Champion whether he knew whether Jews had a different calendar. Lt.-Col. 
C hampion replied that this frightful suggestion had not occurred to him. He 
added : lam afraid if they were using a different calendar I had not thought 
abo t it. If they produced a month like May, I would believe that they 
meant the same May as we talk about.” The witness said that he did not 
think the Jews did use a different calendar, but he did feel that the dates in 
the affidavits were very unreliable. 


17. Sgt. Dinsdale and Sgt. Higgs 

These two witnesses, previously members of No. 1 War Crimes Investiga- 
tion Unit provided further information regarding the preparation of 
afhdavits.f 1 ) 


18. Dr. Fritz Leo 

D 7 r . L t°' a Gernian national, stated that he was sent to Belsen as a prisoner 
, th , Fe . brua 7’ l945 ' and lhcr e worked as a doctor. There were only 
crude facilities for minor operations, and for serious conditions like appen- 

'n °7 C . VCre bul,el * ounds nothin S could be done. Typhus was rampant 
the men s compound No. 1 early in January and it spread to No. 2 early 
in t-ehruary. The S.S. administration, having visited the camp and well 

eveTwl[ hC A C rr n a S Sent many new transports of prisoners 

every week. Asked to describe the condition of his block, the witness said : 

One day a bigger transport of 2.000 people came from the southern part 
of Germany Already during the journey 400 of them died and the others 
were so weak that they had to be helped at every step.” 

evidence of the killing of the Englishman Keith Meyer 

from h S n , m f he ® dsen cha IS e - While suffering from typhus he was taken 
from hospital to the room of a Block Leader Stuber and shot. 


(') Their remarks were referred to by Captain Phillips in his closing address, see p. 96. 
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19. Estera Guterman 

A Jewess from Poland, this witness stated that, after a period in Ausch¬ 
witz, she was sent to Belsen in July, 1944. She said that Kopper was Block 
Senior or assistant Block Senior in three blocks at different times. She beat 
internees. Once the witness moved at a roll-call, and Kopper beat her 
across the head severely with a belt and made her kneel down. The weather 
was very wet and it snowed. An Overseer was passing and when she suggested 
that the witness should stand up, Kopper said : "lam sorry, but I am re¬ 
sponsible here and she must kneel as I have told her to do. Another in¬ 
ternee named Fischer died of a high fever three weeks after Kopper made her 
kneel for an hour during roll-call in the rain. The witness also remembered 
a sick Polish woman suffering from swollen legs. She asked to be allowed 
to stay in bed but Kopper started to beat her and compelled her to go on 
parade. She fainted on the parade and was taken to hospital ; after three 
days she died. Guterman had also seen Kopper beat other people who had 
come from other blocks to visit internees. 

20. Paula Synger 

Paula Synger, a Jewess from Poland, claimed to have been sent to Ausch¬ 
witz on 3rd July, 1944, and to have been transferred to Belsen on 3rd Novem¬ 
ber. She said that Kopper, as Block Senior at Belsen, beat internees with a 
leather belt, or anything else available. There was an old woman from Leip- 
zig, suffering from heart disease, whom the witness tried to persuade the 
accused to excuse from parade: the accused started to beat the old woman 
and made her attend the parade. Ontheparadcshefainted. Kopper would not 
let Synger take her into the block. The witness and others took out a chair 
for her and after parade took her to hospital, where she died. The weather 
was very cold and it was raining. There was a regulation in the camp that 
sick people were not allowed to attend roll-calls every day, but Kopper was 
very unjust in this respect, because instead of allowing sick people to stay 
behind she compelled them to attend the parades and left in the block people 
whom she wanted to favour. 

21. Rachla Koppel 

This witness, a Polish Jewess, stated that she was sent as a prisoner to 
Auschwitz in 1944, and after two weeks transferred to Belsen where she 
stayed a year. She said that conditions at Belsen deteriorated when Kramer 
came ; the prisoners had to parade bare-footed and were starved. There 
was no beating until Kramer came. Once the witness missed her supper 
through going to the hospital for treatment. When she came back she went 
to Kopper the Block Senior and said that she had not had her supper. 
Kopper got out of bed and started beating her terribly on the head, so that 
she fainted. Kopper behaved to others in the block very badly. Once on 
a parade, when a woman asked to be excused for a minute. Kopper started 
beating her with a stick and the woman died. 

22. Helene Klein 

This witness, a Polish Jewess, stated that she was sent as a prisoner to 
Auschwitz in November, 1943. She was later transferred to Belsen. 
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spoke of experiments with lethal injections carried out by Dr. Mengele in 
the crematorium.! 1 ) 

24. Roman Sompolinski 

This witness, a Jew from Poland, said that he was sent as a prisoner to 
Auschwitz in the autumn of 1943, and was transferred to Belsen on the ap¬ 
proach of the Russian troops. Hoessler was the Kommandant of a crematorium 
at Auschwitz. (In the cross-examination and re-examination, however, it 
appeared that the witness had come to this conclusion because Hoessler was 
in charge of the transports arriving there.) On the arrival of the witness and 
his two brothers at the railway station near Auschwitz the accused sent the 
two latter to the crematorium. The witness claimed to have been employed 
in the cleaning of gas chambers, in undressing the bodies and taking them 
away and loading them into lorries. 

In the course of his evidence, the witness testified that the wire surrounding 
the compounds at Auschwitz was never electrified during the daytime for 
the reason that the prisoners were away from the camp. It was only during 
the night that the wire was electrified. 

At Belsen, three days before the liberation, the witness went to the cook¬ 
house to get some soup for his friends. Some rotten potatoes were lying 
on the ground and he and others started to take some. Kramer started 
shooting, killed two and wounded the witness in the arm. The other two 
were Hungarians. 

At Belsen Kraft was in charge of people dragging corpses to their graves ; 
he beat and shot the prisoners engaged in the task. Kraft was also in charge 
of a store near Block 9. The witness first saw him in the concentration 
camp seven days before the liberation. Schlomowicz had no particular 
function at Auschwitz but at Belsen he arrived about eight days before the 
arrival of the British and became Block Senior in Block 12 three days bclore 
the liberation. Before this he was a prisoner. When he was Block Senior he 
behaved very well to the prisoners. Aurdzicg lived with Sompolinski in No. 12 
Block. This accused had no functions, and he and the witness brought 
food back to the others in the block who were exhausted. Polanski arrived 
in Belsen seven days before the liberation. He had no functions at all and lived 
in Block No. 12 together with the witness. 

25. Anita Lasker 

Anita Lasker, who lived in Breslau before her arrest, was sent to Ausch¬ 
witz in December, 1943. She was transferred to Belsen in November, 1944. 
She claimed that she saw Kramer, Hoessler and Dr. Klein take part in 
selections for the gas chamber. Borman had a dog with her and the prisoners 
were afraid of her ; but the witness never saw her doing anything of w hich 
to complain. Lobauer collaborated with the S.S. Starotska was a Camp 
Senior at Auschwitz and at Belsen, and a notorious collaborator with the S.S., 
people seemed more frightened of her than of the S.S. Kopper was knowm 
to be a camp spy at Auschwitz. 

(*) This witness also gave evidence in the Zyklon B Case (See Volume 1 ot this series, 
p. 96). 
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29. Marcel Tuchmann 

Tuchmann, a Jew from Poland, stated that he spent the period from 5th 
November, 1943, to 30th May, 1944, as a prisoner in Birkenau. He prepared 
for the Court a map of that camp, which was entered by the Prosecution as 
an exhibit. 

30. Eva Gryka 

A Polish Jewess, Gryka claimed to have been sent to Auschw itz on 15th 
July, 1943. A prisoner named Grunwald went to a lavatory at a prohibited 
time and Lothc the kapo beat her over the head with a stick. She fainted 
and was missing from the parade next day. The witness saw her being 
taken to Block 25 and never saw her again. Lothe beat other prisoners too. 

31. Captain S. M. Stewart 

This witness introduced certain death certificates made by the German 
authorities at Belsen and entered by the Prosecution. They provided 
particulars of seven persons who died at Belsen from either general weak¬ 
ness, exhaustion or tuberculosis. These victims were Marcel Freson de 
Montigny, Maurice van Eignsbergen, Maurice de Meulenaar, Jan Markow ski, 
Georg Johann Ferenz, Salvatore Verdure and Therese Klee.(') 

These seven certificates were among a collection which had been found 
in a sack and which provided particulars of the death at Belsen oi 1,875 
people. Captain Stewart stated that 22 were said to have died of old age, 
46 from exhaustion, 31 of pneumonia, 199 of tuberculosis, 1.297 of weakness 
and 280 from other causes. They included French, Dutch. British, 
Hungarians, Poles, Belgians, Italians, Albanians, V ugoslavs, and stateless 
persons. 

32. Affidavits and other Statements ( 2 ) 

A number of affidavits and several unsigned statements were also entered 
by the Prosecution.! 3 ) The names of their authors and the evidence pro¬ 
vided are set out below. 

Dora Almaleh, a Jewess from Greece, recognised the photograph of 
Egersdorf as being that of an S.S. man who was in charge oi the bread store 
at Belsen. One day in April, 1945, the deponent was in the vegetable store 
and a Hungarian girl came out of the bread store with a loaf. The accused 
shouted, “ What are you doing ? ” ; the girl said : “ I am hungry,” and 
the accused shot the girl in the back of the head. Almaleh was sure that 
she was dead. Hilde Lisiewitz, at Belsen in April, 1945, was in charge ol a 
working party carrying vegetables from the store to the kitchen. Two male 
prisoners took turnips off the cart and she then beat them and stamped on 
their hearts. The witness felt their hearts and was sure they were dead. 

(*) These victims were all specifically mentioned in the Belsen Charge. See p. 4. 

(*) Many of the witnesses who appeared in Court had also made affidavits previously, 
but the contents of these prior statements are not in most cases referred to here, since the 
witnesses usually gave testimony in Court on the same topics as were contained therein. 
Defence Counsel in their closing addresses, however, made a number of references to 
contradictions between the evidence contained in these affidavits and that of their authors 
when questioned in Court (see pp. 78-104). 

( 3 ) Except wfiere stated the deponents are to be taken as ex-internees. 
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Arnost Basch, a Czechoslovak Jew, said that he knew Schlomowicz in 
Belsen. The latter was a kapo and his beatings with a stick or cable were 
not necessary for keeping order. The accused was very callous. On 
parade he said : “ 50 people died to-day and unless order is kept I will see 
that a hundred die to-morrow." Basch had never seen anyone die as a 
result of his beatings. 

Vlargarete Berg, a Czech Jewess, identified Fiest from a photograph and 
said, that about three days before the liberation, the accused was escorting 
a working party including the witness as far as the gate of the camp. As 
the party got to the gate a woman collapsed. The accused came out and 
kicked her in the back. The victim died in the deponent s presence. 

The evidence of Regina Bialck. a Polish Jewess, included the statement 
that, during the summer of 1943, she saw, from about 40 metres, Kraft catch 
a man who was speaking lo a w oman. Kraft battered the man’s head with 
a stick and blood poured from his mouth and ears. She later saw his body 
taken away. No one could have survived this beatinc. She knew Use 
Forster as an Overseer in kitchen No. 1 at Belsen. She had often seen her 
eating prisoners with a stick in the kitchen, sometimes until they were 
unconscious and were left bleeding on the floor. She saw through a 
window beatings taking place in a room in the cookhouse. Girls were 
beaten because they asked for their food from the kitchen. She had seen 
some of these women taken on a wheelbarrow to hospital. She did not 
know whether any of them died as a result of their injuries, but many were 
covered with blood. Kopper was assistant Block Senior of Block 27 of the 
women s camp at Belsen, where the deponent lived. Kopper deprived 
people of their share of food and kept it for herself. She frequently beat 
vomcn across the head and all parts of the body with a stick. She did not 

s ' nOUS inJU 7 eS bu ‘ lherewas no necessity for these beatings. Ehlert 
struck Kopper and set other prisoners on her. 

m ^'ehae 1 B'alk'ewicz said that Aurdzieg was an orderly in Block No. 12. 
He kil ed hundreds of people and demanded valuables from prisoners and 

Bauer^H bcat thcm to deatb - The deponent’s comrade 

giveYt up d J S °^ t0 ° lh ' ThC aCCUSCd ,hreatened ,0 k'll him if he did not 

,h t R :';' na mT7 tein ; a J? eSS fr ° m Poland ’ said that she knew Lobauer by 
]n , Fcbr , uar - V ° r March ’ I945 > shc was on a working party 

Uc" fee Shewa^ T r ^ ^ 3 piece of wood and b,anke ‘ round 

.r let. She was beaten for this on the head with the accused's hand 

Lobauer tore her dress and made her take ofT her home-made shoe The 

barc-fcoled. The accusrf was a ve™bra, 
she beat women with a truncheon. y ^ * 

Leade^'in Block 1*°“"“" i f entified Polan ^i as an assistant Block 
In . ’ ? mp No ‘ '• at Belsen, where the deponent lived 

to bury the de 0 ad ,ne As n t^v T ^ ‘ 945 ’ thc inhabitants had to rise early 
Etmvt.it y P i SSCd lhe accused he beat them with a leather 

I reqU H nlly b “ t Pris ° ners with a 
was eoinc • v \ r Ap ’ 945, when the work of burying the dead 

out a Pole Jacob iirn-h^ °i ' ’ C weakness of the people, the accused picked 
Pole. Jacobovitch, who was very weak, and beat him with a wooden 
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club. The latter sat down and said that he was too ill to go on, and later 
Burger saw his dead body. 

Paul Cech, a Czech, recognised the photograph of Fritz Mathes as being 
that of an Unterscharfuhrer and kitchen chief of No. 2 kitchen in Belsen. 

On about the 1st April, 1945, several men tried to steal carrots piled in front 
of the kitchen. Mathes fired at them with his pistol, wounding some and 
killino others. Two or three died and the witness and others hau to take 
their bodies to a big pit. He estimated that over the period from that incident 
to the liberation Mathes shot 30 men dead. 

Adelaide de Yong, a Dutch Jewess, stated that on the 29th August, 1943, 
she was, against her will and for no reason of health, sterilise ^ a r * 
Samuel, a German Jew, also a prisoner in Auschwitz. Many other persons 
were sterilised in this camp. The orders for the operation were given by 
the Kommandant of the camp named “ Essler,” whom later she identified 
by photograph as Hoessler. 

The affidavit of Jadwiga Dembouska, a Pole, stated that she first met 
Lobauer as a Lagerkapo in 1942, at Auschwitz. She often beat women 
with a stick for no reason ; she was always brutal to women later when 
acting as Arbeitsdienst. 

Jozef Deutsch, a Czech Jew, said that he had identified Polanski in person 
as a former Assistant Block Leader in Block No. 12, camp No. 1, at Belsen. 
Deutsch lived in that block, and was employed on carrying bodies with h.s 
father for two or three days before the British came. At roU-caU, f&r no 
reason at all, the accused started beating the father over the head and body 
The deponent believed that he died of this beating since he could not 
subsequently trace him. He himself had not recovered from the beanng 
the accused gave him on that occasion. The w’ounds still remained. The 
accused also beat many persons in the deponent's working party. 

Gertrude Diament, a Jewess from Czechoslovakia, stated that during 1942 
she had seen Volkenrath make selections ; she would give °rders tha 
prisoners be loaded on to lorries and transported to the g a ^ cbamber ‘ 
Grese was also responsible for selecting victims for the gas chambers at 
Auschwitz Grese, at both Auschwitz and Belsen, when in charge of 
working parties, beat women with sticks and when they fell to the ground 
she kicked them as hard as she could with her heavy boots. She frequently 
caused blood to flow and in the deponent's opinion many of the people she 
injured were likely to die from such injuries, but she had no direct evidence 
of such deaths. Lobauer was not a member of the S.S. but a prisoner at 
Belsen Diament had seen her savagely beating women and girls with a stick. 
Her ill-treatment was worse than that of the S.S. women. Many victims 
collapsed but the deponent had no evidence that they died. Lobauer 
in charge of working parties under Grese. Hempel was an S.S. * oma " 
employed in the kitchen at Belsen. She beat people with a rubber stick for 
stealing. Once the deponent saw her beat a very sick man who collapsed 
on the ground, but she did not know whether he died of his mjurie . 
According to other prisoners, Schreirer was extremely cruel; the deponent 
identified him by photograph as a former S.S. man at Auschwitz. 
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Gitla Dunkleman, a Polish Jewess, said that Grese was the chief S.S. 
woman and that she had seen her commit many acts of brutality. When 
paraded before her at roll-calls the deponent had seen her strike and kick 
women. She was the w orst of the S.S. women. 

Etyl Eisenberg. a Belgian Jewess, stated that Volkenrath used to come 
into her block and take food and clothes from women. -She was very cruel 
and made a habit of beating them and pulling their hair. The S.S. woman 
Ehlert used to deputise for Volkenrath and was also cruel and acted in the 

same manner. 

Vera Fischer, a Jewess from Czechoslovakia, stated that Borman used to 
be in charge of women working outside Auschwitz and that she had a large 
dog which she used to set on women if they became weak and could not 
work. Many went to hospital and died of blood poisoning. At Auschwitz 
in 1942. Volkenrath was the S.S. Block Leader of the hospital. One day 
Fischer had pains and could not stand upright ; the accused beat her so 
severely that she was in hospital for three weeks. The deponent saw an S.S. 
cook shoot dead a Hungarian nurse named Anna Kis.(') 

Halma Furstenbcrg. a Jewess from Poland, said that at Belscn she had 
seen Kopper beating other women with a stick or strap. She made old 
women kneel at roll-call for a long time. A Polish Jewess, who was sick, 
mis>ed her food and asked Kopper for it ; whereupon Kopper beat her again 
and again over the head with a leather strap. Beaten to the ground, the 
victim suffered from concussion and three or four days later died. The 
deponent saw her die and saw some other prisoner take out the body. 
Kopper was beaten by other Block Seniors because she had informed the 
S.S. that they were in possession of jewellery. 

Bohumil Grohmann. a Czechoslovak national, said that, on 5th April, 
1945, he was one of a party of about 650 persons going to Belsen. Dorr 
was second in command to Stofel on this transport. Near a stable between 
Hcrzberg and Braunschweg, he saw Dorr shoot two of six men who had 
escaped from a party of prisoners from Nordhausen. The next mornine 
Dorr shot the other four men and their bodies were buried near the stable" 
From that time onwards Dorr began to shoot all stragglers. He shot about 

46 persons. Stofel was present at some of these shootings but did not 
interfere. 


Wilhelm Grunwald, a Czech, stated that at Belsen he saw two persons 
crawl through the wire round kitchen No. 2 to steal carrots piled up there. 
He saw Fritz Mathes shoot at them with a pistol and the prisoners fell, 
twenty minutes later the bodies were collected and carried to a pile of 
corpses. He also recognised Herta Bothe on a photograph as an S S 
woman at Belsen. Between the 1st and 15th April, 1945, he saw weak 
female prisoners carrying food containers from the kitchen to the block 

25 5 PU f t n h ? m d r n , f0r a rest he saw Bothe sh00t at ‘hem with a 
pistol. They fell down but he could not say whether they died. 

a st k s?l tman L a JCW fr0 ™ Po,and ’ identified by photograph Otto Calesson 

knowN t„ r Wh ° wa ! at Dora and Belsen - He corroborated from personal 
knowledge the sworn deposition of Syncha Zamoski 


I ) Anna Kis was one of the victims named in the Belsen charge sheet. 
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Stanislaw Halota, a Polish Jew, identified Anchor Pichen as an S.S. man 
at Belsen in charge of kitchen No. 1. The former on 13th April, 1945, was 
waiting outside Pichen’s kitchen when two male prisoners started to take 
turnips. The accused immediately shot at them at a distance of 25 metres. 
Two men fell and Pichen walked away. Halota assisted to put the bodies 
on tfie stretcher, and both were dead from bullet wounds. 

Josef Hauptmann, a Czech, said that on the 4th April, 1945, 10,000 
workers were transferred to Belsen. The journey took five days and many 
were shot on the way. At Bergen station, Hoessler came up and gave 
instructions for nine sick people to be shot. Hauptmann did not see them 
shot, but he did not see them again. 

Elizabeth Her’ost, a Jewess from Czechoslovakia, said that in August. 
1942, a working party was at work near the perimeter of the camp by a ditch. 
The ditch was about 2 metres from the wire, about 3J metres wide, about 
3 metres deep and half filled with water. The wire was electrified. There 
were ten or twenty women struggling in the water, and 10 bodies, apparently 
dead, floating in the water. Lobauer, another kapo called Krause (now 
dead) and others were on the bank. Lobauer and Krause had poles in their 
hands. Some of the women were crying out for help, and Lobauer gave 
one a pole, and then pushed her back in. She was highly amused and did 
the same with several women. Herbst said that she watched this scene for 
20 minutes and when she returned at night the ditch was empty. 

The affidavit of Helene Herkovitz, a Czech, included the statement that 
in Belsen, about seven weeks before 3rd May, 1945, when she made her 
affidavit, she was caught in possession of a ring and a locket by " Ellers 
and beaten with a stick until the blood came from her nose and ears. Then 
she was taken to a room where S.S. men beat her with a rubber truncheon. 
She was also three weeks in the cells and when she came out she was put on 
the duty of emptying the latrines. " Volgenrat ” was also present and also 
took part in beating the deponent. 

Peter Iwanow, a Russian prisoner of war, identified Ostrowski as a kapo 
who went with a transport of prisoners from Dora, which arrived at Belsen 
on 8th April. The journey took eight days; Ostrowski beat the prisoners 
all the way, knocking down 15 to 20 to the ground. In Belsen, Iwanow lived 
in Block 19, where Ostrowski was the kapo in charge. When the prisoners 
rushed for their soup Ostrowski beat them with the iron handle of a broken 
soup ladle. People were injured on the head and other parts of their body. 
On 15th April, Ostrowski came into the block at about 5.15 am. and the 
deponent saw him tread on sleeping people and beat them with the handle 
to make them go out to the roll-call. He could not say what injuries 
were inflicted, because of the darkness. 

Anne Jakubowice, a Czech, stated that she went to Belsen on 1st January. 
1945. She was employed as a cook, and Joset Klippel was the cook in charge. 
She saw him frequently beating women with a rubber stick when they 
approached the kitchen for food. On two occasions in March, 1945, she saw 
him shoot a woman dead. Both were Jewesses but she did not know their 
names. 
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Alina Jasinska, a Pole, said that at Auschwitz she worked in the hospital. 
She recognised Lobauer as a Lagerkapo who took part in selections for the 
gas chamber. She had frequently seen her beat women with a whip or stick. 
She was very cruel. Once she gave Jasinska a blow with the stick which drew 
blood. 

Vaclav Jecnv. a Czech, in an unsigned statement,(*) said that he identified 
Schmitz as an S.S. man at Belsen. On April 13th or 14th, 1945, prisoners 
were attempting to get through wire to get at turnips. The accused came up 
on his cycle, pulled out a pistol and fired several times into the prisoners. 
Three men fell and the rest ran away. Jecny later heard that the three men 
were dead. It was the accused’s custom to fire at any group of men standing 
near the wire. 

Ladislaus Judkovitz said that in Belsen in March or April, 1945, there was 
a kupo called Schlomowicz, whom he had seen hit people with a big piece 
of wood. This treatment went far beyond what was required to obtain 
order. He only saw a man bleed once as a result of beatine. He was an 
elderly man and he fainted as a result. 

Alegre Kalderon, a Greek Jewess, named Franz Hoessler, whom she 
identified by photograph, as being responsible for repeatedly administering 
severe and brutal treatment to half-starved internees. She had also personally 
seen Juana Borman committing brutal and savage assaults on internees. 

Nikolaj Kalenikow, a Russian prisoner of war, said that while he was in 
Belsen in Block 19 Ostrowski was a camp policeman. When the prisoners 
ined up for food he would go down the line beating them with a wooden 

m. m mornmg ’ before the liberation, Ostrowski ordered all men in 
Block 19 on parade, including the sick. A Frenchman or Belgian, by the 
name of Albert, was too sick to move ; the accused hit him on the head and 
this blow caused his death. 

Ivan Karobjenikow, a Russian prisoner of war, identified Ostrowski as a 
apo in charge of Block 19 at Belsen, and a camp policeman. He saw the 
accused beat many sick persons, mostly at appel times, or when prisoners 

2? f " °r ° s,ro " li “"«> ™ryo„eTro“ 

,h°h H u er ’ 3 rc , nchmun - Was t0 ° sick 10 move ' Ostrowski hit him 
on the head with a soup ladle handle and his head was covered with blood 

n d ( fi P r C iK latCr S3 u ‘ hC b ° dy ° f the victim dra ?£ ed away and put on a 
heap of dead bones; he saw that he was dead. V 

Zlata Kaufmann, a Czech Jewess, claimed to have seen Volkennth at 
sdections for the gas chamber at Auschwitz in 1942 and 1943 She also saw 
herthrow people to the ground at selections and brutally beat themf many 

1 944 C vvas in^W offj iF* lhat B ° rman ’ in ‘he summer of 
’ was in enarge ot a Stral kommando when Keliwlr’c „ • 1 

Sfissjaii" - ' of,hc Ab ““ i ■ 

(') The deponent disapj^d without si B ning the draft affidavhT 
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Rolf Klink's affidavit contained further evidence regarding the death of 
Keith Meyer. 

Sevek Kobriner, a Polish Jew-, spoke of brutalities allegedly committed by 
Burgraf at “ Camp Driitte ”. (On introducing this deposition the Prosecutor 
said that, from the cross-examination, it had been made clear that one of the 
points which the Defence intended to make was that events at Belsen were 
such that the accused were reduced to behaving at any rate somewhat roughly. 
That was why the Prosecution wanted to prove that before he ever arrived 
there Burgraf was, in fact, behaving in precisely the same way in a camp 
where these conditions had not arisen. The Judge Advocate later advised 
the Court: “ This is outside the scope of the charge, and even if you thought 
it true you could not punish Burgraf in respect of it. It has been introduced 
because the Prosecution say in the circumstances of this case they are entitled 
to show system and to rebut a defence which Burgraf is raising in the particular 

charge 

Alexander Kurowicki from Warsaw said that at Auschwitz he knew 
Schreirer who frequently ill-treated prisoners as Block Leader ol No. -- 
block from about November, 1942, until the middle of 1943. He held ro 
calls twice a day and during them beat the prisoners. The deponent had seen 
him knock people to the ground and kick them on the head and stomac , 
the victims were carried away unconscious. He felt sure that one particular 
victim had died, but had not actually seen anyone dead as ai result ot this, i - 
treatment. Kurow icki said that Schreirer was slightly kmxk-kneed, but that 
he did not require this to identify him. Zoddel he identified by photograph 
as a camp leader or prisoner in charge of a party of prisoners at Belsen. H 
had seen him ill-treating prisoners and beating them so severely with a . 
that injury must have been caused. 

Paul Lichtenstein, a Hungarian, said that at Belsen he was removing 
corpses from the blocks and had to pass kitchen . o. _. ‘ 

whom he recognised by photograph as chief ot the its yi.s ck i 

trying to steal food. He saw three fall down, but could not ^ ,! thc ^ 
dead. He saw the accused shooting prisoners from his office on scveial 

occasions. 

Adolf Linz, an ex-S.S. man, said that on the march of his ^ 

Klein Bodungen to Belsen, Dorr shot 13 or 14 prisoners became they had 
bad feet or were suffering from other diseases and cou nc v. . 
was done in full view of all the prisoners on the march. 

Hila Lippman, a Polish Jewess, said that at Belsen ^ was a cook m 
kitchen No 1 in camp 1. The S.S. woman in charge was lhe!Forster^ Sh^ 
delighted in catching men and women attempting to s va ■ a 

take the culprits to a small office adjoining the kite en an j, cr 

rubber stick and kick them, often drawing blood The depone 
once beat a sick man so badly he had to be carried away. 

Klara Lobowitz, a Czech, said that Grese was in charge lores'above 
that she made internees go on their knees for hours an y jj too | c 

their heads, and that she kicked people on the ground Her 
place twice a day and lasted two hours and more o^ e , unti j lhe 

If a mistake was made in counting the prisoners were 









30 


THE BELSEN TRIAL 


mistake was found. No time was allowed for food and people used to faint 
as a result. Against the accused she also alleged beating with a rubber 
truncheon and kicking. Internees were not allowed to carry anything in their 
pockets and Grese would often stop and search internees and beat them un¬ 
mercifully if she found anything. The deponent had often seen the accused 
with Dr. Mengele selecting people for the gas chamber and for forced labour 
in Germany. 

Hilda Lofiler. a Czech Jewess, said that she was employed as a supervisor 
over parties of working women at Auschwitz. Gollasch, Volkenrath and 
Ehlert were jointly responsible for the deaths of many people through 
starving, beating and overworking. Ehlert was very cruel to Helen Herko- 
vitz, who was beaten by her and kept in an air raid shelter for two weeks 
with little tood or drink and no bedding. The victim was ill for a month 
afterwards. 

Irene LolTler, a Jewess from Poland, recognised the photograph of Fran- 
cioh as being that ot a kitchen chief in Belsen. In February. 1945, when a 
Russian girl was talking to a girl in the kitchen the accused' shot her. The 
body was brought to the hospital, and the doctor told Loftier she was dead. 

Izaak Lozow r ski, a Pole, identified Zoddel on a photograph as being a 
man named Erich, a C amp Senior in No. 1 camp at Belsen. He had frequently 
seen the accused beat prisoners. In the middle of March, 1944, the accused 
killed a Jew who was too sick to work. The deponent saw Zoddel striking 
him on the head, and the blows split his skull. Lozowski had heard that the 
victim died and had no doubt that as a result of this injury the sick man must 
have died. 

’i ilka Malachovska, a Jewess from Poland, said that one day at Ausch¬ 
witz, in January, 1943, Borman took part in a selection from a working party 
of 150 girls, and Malachovska’s sister was one of the 50 selected. A lorry 
went out that night in the direction of the crematorium outside the camp 
w ith the girls and she never saw her sister or any of the girls again. 

Peter Makar, a Pole, recognised Borman as the woman in charge of a 
pigsty in Belsen. He saw her on two occasions in March, 1945, beating 
woman prisoners for stealing vegetables and clothing from the clothing store 
He had frequently seen both Borman and Klara Opitz beating woman 
prisoners. The latter was an S.S. woman in charge of female working parties 
at Belsen On one occas on he was passing a party when he saw her kicking 
a girl and beating her on the face and body with her fists. 

Max Markowicz, a French subject, provided further evidence regarding 
the shooting of Keith Meyer at Belsen. 

Sald that 3 friend ' Geor § e Grabonski, from Warsaw, 
™' °, BI °. C J 19 at ® e,sen on the 1 2th April, 1945, at about 3 p.m. Burgraf, 
th 7 Stub.na 1 tester (Room Senior), was standing at the door. The friend 

two C h m ( l«l h ° Wed t0 u ePf ,: r a , nd WaS refused ’ and the accused struck him a 
two-handed blow on the head with a square table leg. He collapsed, and 

h . C ur de f™ en ' draggedh! m away with an open wound in his head. Three 

with his tahlel d,C m Jrg i rar b L ° a u P2 ° ple on S0U P P arades indiscriminately 

th his table leg. Marcinkowski had seen the accused beat about 50 persons 
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,o death in this way over a period of four to five days. The deponent belonged 
to Block 21. 

Chaim Melamed said that he saw Aurdzieg beat a Russian to death in five 
minlTon Yh7day .he English can*. The Russian seas a strong healthy 

man. 

Adam Mocks corroborated what Poppner said. (See p. 32). 

third day there was a stoppage : there were some carrots ‘^Muller 

which certain prisoners started to ea, The^accused shot a ntan ud N 
judged him dead. The accused was an S.S. guard a, ^ 

whom Muller never saw agam. 

Katherine Neiger. Caechoslovah 

S.S. woman at Auschwitz , she ha 1 . their heads each holding 

the time she made internees hold their han s ple w ith her fists. On 

a large stone. She put on gloves betor 0 f k e nr ath catch a girl taking 
the day before the British came Neiger had {o knee i, 

vegetables. The latter, who was very : shc was exhausted 

holding the vegetables above her head. d until midnight. Neiger 

and Volkenrath beat her : she av o -calls. She beat the deponent 

had often seen Volkenrath hitting gtr s ' en yhe S.S. woman 

herself in the face with a slick because P he heal the girl 

Herta Ehlert searched blocks for food and if she found an. ^ ^ 

responsible. Neiger had seen Bot e ea ~ crue | t She made roll- 

Neiger named Gertrud Fiest as gui . 2vinck in the morning till noon. 

calls last as long as possible. had seen the S.S. 

The sick and the dying often collapsed. p an j Haschke on 

woman Gertrud Sauer frequently beat^ girls 
a number of occasions beating sick gir s w i 

Maria Neuman, a Jewess from PolandlSfshc saw him 
identified Francioh as an S.S. man a ' shot in t h e chest and lungs 

shoot a woman outside No. 1 kitchen. She was shot m wo man who was at 

musl have d 

from injuries. Sauer beat her for watching this incident. 

Andreg Njkrasow, a Russian partisan, ^ lh wheVVhe prisoners 'lined up 
19 and that Ostrowski was a camp potaenra • ™ ds were P cut open, but he 
for food distribution Ostrowski bea . d prive( j the weak ot their 

could not say that anyone was killed. OstrowsKi o f 

food to give it to the strong. „,»mbcr 

Wanda Ojreyzska, a^Polish and often 

r.f Ar>v*it«Hipnst at Auschwitz. She lore 
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beat them. The prisoners used to call her “ The S.S. woman without a uni¬ 
form . She was a prison leader in the camp 

1 do Pinkus, a Pole, said that on his arrival at Bclsen he met Aurdzieg, a 
Pole, who was an Overseer in Block No. 12. The accused received him with 
blows from a stick and an iron bar. On the 12th April, 1945, a painter, 
Grunsweig, a Pole from Wilna, was too weak to work and the accused beat 
him so that he collapsed and died. The deponent had some teeth knocked 
out himself by the iron bar. On the 15th April, 1945, at 8 a.m. a Russian 
brushed against the accused, who hit him. The Russian returned the blow. 
The Russian was then attacked and killed by the accused. On 10th April, 
1945, some hot soup was being distributed. The accused demanded from a 
prisoner named Lajward five Russian roubles. The accused also got a 
diamond from one Marx who asked for more soup, but when he had got the 
diamond he did not give the prisoner the soup. Pinkus had seen the accused 
beat hundreds of prisoners. 

Ernest Poppner, a German soldier who had been in prison since 1941 on 
the ground ot alleged sedition, said that on 5th April, 1945, he was one of a 
party o - prisoners of mixed nationalities who w ere on a march to Belsen. 
here was no food and most of the men wore clogs. On the 6th April, Dorr, 
N ' ,a '' an ^took two sick men, who Poppner thought were Germans, 
and another into a barn. Poppner saw him shoot two of them and the third 
might have escaped The deponent thought that two others in a distressed 
l n wion were s hot later, because he heard shots after they were taken aside, 
and he never saw them again. One was a Pole and the other was a Frenchman. 
h ' 't.y.t . h' lttcr - hc thoug h l two more, one a foreigner and the other a German 
w ' L ’ u, "' c s lot > tbc y never came back from the wood where they were 
motor-rc -Ip u°, Umn " aSm dlC c * iarge °f Stofcl who rode up and down on a 
took place U ' V3S n0t ^ resent as ^ ar as P°PPner knew when these incidents 

sn ske of hnT ri ^' 3 ,^ uss ' an P r > s °ner of war, in an unsigned statement, 
\nn L ! ° n thC D f r ! °‘ 3 P ° lish ka P° * ho arr ' ve d at Belsen on 5th 

as a re H t Leader of Block 19 - Most of the victims died 

as a result. He had identified Ostrowski in person as the kapo involved. 

1945 h h e U '^ a J. h i""’ f Jew fr u om Poland, said that on about the 2nd April, 
eeuu tme cal, ar?e of Calesso "- Some persons tried to 

one of these nri i ad had no lood for six days. The accused shot 

RaseWn^ S ,n '! ,e le * and °' d ^d S.S. men to finish him off. 
His body was mV ,i° S 10tS j° d ^ ad n ° doubt tbat ‘be victim was dead. 

.heyS SKTvSr- 1 Tc " PriS0 "" s d » d ** »«* 

Po?sh 3 woman u?he' " a,lonal ’ said ‘ ba ‘ Starotska was the only 

crematori^ and^ineH k 3 ‘ Aus?hwitz - She chose persons for the 
XwomS. “ t0r,UrCd th ° USands of Po,ish "omen and 

niH U H«iT 0rman ’ a Jcwes ? from Poland - statcd ‘hat in March, 1945 a Polish 

fhe lavatory"' Sht N °’ 1 at Bel -" and wanted to go S 

testcdandRoihhlil n °‘ » hCr g0 and shc bea ‘ her. Rorman pro¬ 
tested and Roth beat her too. Rorman heard that Hoffman died. 
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Hanka Rosenberg, also a Jewess from Poland, said that she knew Kopper 
at Birkenau and in Belsen. In March, 1945, she saw Kopper beat a girl 
prisoner with a whip because she asked for more soup. When she ran away 
Kopper chased her and hit her. 

Regina Rosenthal, a Polish Jewess, said that she saw Kramer set dogs on 
people at Auschwitz and machine-gun them. 

Sofia Rosenzweig, a Polish Jewess, said that Roth was assistant Block 
Leader in Block 199 at Belsen, in which the deponent lived. The accused 
had to get the inmates of the block out on roll-calls. Rosenzweig had typhus 
and was too sick to rise, but the accused made her get up and beat her with 
a wooden lath from a bed. She saw the accused on another occasion beat 
an old woman who was sick and could not get up. 

Eneel Sander, a Jew from Czechoslovakia, said that on the 1st July, 1945. 
he noticed a man in kitchen No. 6, camp No. 3, at Belsen whom he recognised 
as Polanski, an assistant Block Leader of his block in Belsen. The accused 
tried to get away but was caught. In Block No. 12, camp No. 1, Belsen, in 
early April. 1945, at 3 a.m. the accused with others beat prisoners and the 
deponent himself was beaten by the accused with a rubber truncheon on the 
head He fell down and the accused kicked him with his heavy boots. On 
the 15th April, he clubbed to death a Pole who was too weak to continue 
dragging bodies. 

Elga Schiessl, a German Jewess, stated that Kramer, Klein. Volkenrath 
and Hoessler took part in selections for the gas chamber. Borman used to 
beat woman prisoners with a rubber stick. 

Sala Schiferman, a Jewess from Poland, said that, at Bclsen in January 
or February, 1945, a Hungarian called Eva, aged 18 years, came into kitchen 
No. 4 to eat some peelings. Bothc came up from a near-by working-site, saw 
her and beat her with a piece of wood. When the prisoners protested, the 
accused said : “ I will beat her to death ” and beat the victim all over the 
body After 10 minutes she stopped and the girl was taken to a block where 
corpses were left. A woman internee doctor examined the body and said 
that she was dead. 

Cesa Silberberg, a Jewess from Poland, said that Barsch was the kitchen 
chief of No. 1 kitchen. On or about 13th April, 1945, shortly belore the 
English arrived, he shot a woman internee apparently lor no other reason 
than for standing near a pile of turnips. 

Dora Silberberg, also a Jewess from Poland, said that at Auschwitz on 
the 15th June, 1944, she was in a working party outside the camp, and with 
her was her friend Rachella Silberstcin. The friend said she could not work 
that day, but Borman told her to go on. Silberberg intervened and Borman 
hit her in the face, knocking out two teeth. She then set the dog on the 
friend, and it dragged her round by her leg. Her legs became swollen ant 
blue-black and she was carried away. On the 17th June when the deponent 
went to the hospital shc was told the victim was dead. She saw her dead 
body in the yard. 

Josephine Singer, a Czech Jewess, said that she was Block Leader in Block 
198. She named Volkenrath as being responsible for beating many women. 
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She threw down the step> of a workshop a Slovak Jewess who came for work. 
1 he latter wu. old and died at once from her injuries. 

Alexandra Siwidowa, late of Rostov on Don, recognised Volkenrath and 
said that the accused was in charge of all the S.S. women and beat many 
woman internees across the head with a rubber truncheon. On 70 or 80 
occasions she beat people into unconsciousness. The deponent was certain 
that death sometimes occurred as a result of these beatings as the victims 
were not seen again. Lisiewitz, as a supervisor of a Bclsen cookhouse, was 
oiten seen b\ Siwidowa to beat women with a rubber truncheon for trying 
to steal extra tood. She knocked prisoners down, then kicked them. 
Borman beat prisoners for wearing good clothes. She stripped women 
prisoners and m ide them do strenuous exercises ; when they were too tired 
she beat them all over the body with a rubber or wooden stick. Walter was 
the S.S. woman in charge of the parties engaged on gardening round the S.S. 
quarters at Bclsen. She often beat many women for attempting to steal 
potatoes and she struck the deponent on the cheek because of her German 
m i arsi. 1945. causing it to swell. She had seen her beat w'oinen with a 
part ol a wooden spade. 


I o la Stem pier, a Jewess from Poland, identified Hahnel as an S.S. woman 
at Be,sen. In February, 1945, the accused was in charge of the bath-house. 
Because the girls did not dress quickly enough she beat them with a whip 

w wn the> were naked. The beatings were very severe and drew blood in 
many eases. 


n ^^ k " a , P0li e JcWe ' S ’ said that Dr - Klein and Kramer sent 
fuhrer\n R w < *? n,ber ; Sh ° identified Walter Otto as an Unterschar- 

gu a b"3 in B,o t sn Cr ? V™' °" e da * in Ja " aar >- 1945 < ** went to 
but 0 ,;1 h ’ whlC u was en »Pty- She obtained leave to take one, 

was^adlv bn.St T aCCU ;° d ’:° r 0, ‘ Stejlin e thc bcd - He beat her and she 
stick a Bio k si>n S a,cr ® tt0 came into Block 201 carrying a big 

Sen.' Thein^„lm^.“ un , gd 1 r,a 1 n Jewcss * was locked to the floor and 
properlv Presumable ri 'i ^ S '° ud nbs brokcn ' as she could not breathe 

The victim said she had cot Ih^bed Vom' w g °J “ bcd im P ro P erl >- 
Camo Senior Ar r.w,„ V ' * * rom outside with the consent of the 

2^ In March 1945 k ° PrUr Block Senior of Block 205 and later of 

Leader”because oHnfo 1°^"' "" bCUtCn in ki,chcn No. 1, bv other Block 
Lcaucrs occause ol information given to the S S th-it ti,„ ui i ? j 

in possession of jewellery. ~ Vthat thc Block Leaders wcre 

m SSSTSST Ho ; ,and ' *• lhat 

Volkenrath made girls run round Iasi and fall SP °? (Sp0rt machen) ’ 
half an hour and an hour in the olf.ee whlre thT" ^ betWeen 

took away their cigarettes, clothes and bread. " oman chle,s lived - She 

th^mS r h ? m; 

who could not go on roll-call had his head smashed bv the F 'i encb,nan 

killed. Sulima had been beaten at Belsen v , by aCC L USed and W3S 

typhus he asked for food. by 0strowskl - w hen sick with 
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Maria Synowska, a Pole, said that Starotska was Block Leader of Block 7. 
She saw the accused punish women under her command. She used to make 
them kneel with their hands in the air holding a stone. She beat women 
until they lost their senses, thus causing their death She placed a woman 
between live electric wires and killed another by forcing her head under 
water. She was perfect in causing slow death. She sent ill and old people 
to the crematorium. 


Czeslawa Szymkowiak, a Polish national, said that he was sent to Block 
26, where Stanislawa Starotska, called “ Stania ”, was Block Leader. She 
beat the prisoners on every occasion, mostly on their heads. She denounced 
them to the Germans when she could. All feared her. At roll-call lor the 
slightest noise she made prisoners kneel for half an hour holding up their 


hands. 


Erika Thuna, an Austrian Jewess, said that Kramer and Grese both took 
part in selections for the gas chamber at Auschwitz. Volkenrath was perso¬ 
nally responsible for many brutal assaults on exhausted women on parade. 
Klein was responsible for selecting victims tor the gas chamber. 


Edith Trieger, a Slovak Jewess, stated that Volkenrath beat prisoners with 
a rubber stick. She was once selected for the gas chamber hersell by her, but 
escaped. In August, 1944, she saw Grese shoot a Hungarian Jewess, aged 
30 through the left breast. The deponent later went up to the victim and 
found that she was dead. Trieger had also seen Grese forcing back with 
blows and kicks prisoners who were trying to escape from a gas chamber 
selection. Lobauer selected people for working parties and sometimes beat 
them with a wooden stick. She was very sadistic and would beat people for not 
lining up properly but Trieger had not seen her kill anyone. She identified 
Frieda Walter as an S.S. woman supervisor of kitchen No. 2 at Belsen. She 
had seen the accused practically every day beating women who approached 
the kitchen. She beat them over the head and hands with a hosepipe. Some¬ 
times she kicked them. Trieger had not, however, seen anyone killed or 
rendered unconscious by her. 


Luba Triszinska, a Russian Jewess, said that when woman internees 
gathering herbs fell behind Grese set her dog on them. Lobauer selected 
people for working parties, and beat them if she found vegetables on them. 
She had seen both Lobauer and Grese outside Block 25 chasing into the 
lorries people selected for the gas chamber. Charlotte Klein was responsible 
for beating prisoners to death. Internees pulled the cart of bread from the 
main store to other stores under her supervision and were beaten for stealing 
bread. The deponent accused Bothe of having frequently beaten internees 
and caused their deaths. She was in charge of a vegetable Kommando. 
Frieda Walter and Irene Haschkc beat internees, causing their ultimate death. 
Hempel caught a male internee stealing turnips and she beat him with a 
rubber truncheon. She then called the supervisor, a Rottenfuhrer, who 
kicked him into unconsciousness. 


Estera Wajsblum, a Polish Jewess, recognised Pichen as an S.S man, 
kitchen chief of No. 1 kitchen at Belsen. Three weeks before the English 
came she saw the accused search a prisoner near the wire Pichen brought 
back foodstuffs which he had found on him and later shot the man She was 
told later that the man was dead. About the 13th or 14th Apnl, 1945, when 
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the accused and another man. Joseph, returning from an S.S. parade saw 
Prisoners stealing turnips, they opened fire at about 30 metres range and 

a™t ' Tu L \ men were Sh0t b * them ’ a " d P nson ers dragged 

away those who had been shot. 

Soma Watinik, a Jewess from Poland, said that she saw Lothe, who was 
ano. eat her tnend. Gryka. with her fists, making her nose bleed. The 
aectNed also beat Ruschla Grunwald because she left her work to go to the 
lavatory. Watm.k heard Lothe ask Grese to set her dog on Hank! Rosen- 

manf n dnJ d °I blt the lat ‘ Cr ' n the shoulder - She had seen Lothe beat 
nans prisoners. Some prisoners could not work and they went to Block 25. 

as common knowledge in the camp that those who went to Block ?5 
were destined for the gas chamber. 

at R a™ V Va SS .'u Y “ g P sl ? V Jewess ’ recognised Volkenrath as an S.S. woman 
^ : ° n tbe I6th A P ril - 1945 > she saw the accused strike a prisoner 

when t he'nrisone r 021 ' h and C0llld not wulk ’ because she was out of her block 
and d,d nm mov l ° their blocks - She fel > to the ground 

she had ea Z hl- 2“"" ^ dep ° nent SO hard in March - l945 < ‘hat 

interact £?^whnH% r ^f ,,S S d lhC P hot °graph of Zoddel as that of an 
the British came. ^ ' P ° dul ' es for the SS - In the cam P J ust before 

night owinc to^iimo^' f T.™* d ° Ct0r at Be,sen - said that at Belsen at 
Kramer was said tif t0 gCt mto tlle food stores and w'ere shot, 

wards. On one occasion , ‘ Ca part ’ and bodies lay about the scene after- 
mated that durin^he Z 1 Personally saw 45 bodies. He esti- 

ln many eases half ,f rh* ,1^“ m ° nths at Belsen there we re 25,000 deaths, 
brought them. ’ ^ risoners were dead in the railroad carriages that 

chSSCi n Sfe n J “S,;° m ">“< Barsch was the kitchen 

■ as -sr him sh ° o ' 

n SSri'ii;!:: Pol r d - r 1 ***'. ^ 

healing prisoners, in March 194 ^ liltc rThe f' nd “ mc<1 a a ' oodcn Tor 
m No. 1 camp the dcDonem tVi-H ,1 1 th f d Was served out in the open 
watching, jumped on him and Vr U second helping. Zoddel, who was 
head. ZuckTrm'nn st’l«d to run ^ with his stick the 

Zoddel ran after him beatin« him n »• bUt cou * d not 8° f ast enough, 
had to remain in bed for Three davs ^ ZoHH , He was bleedin 8 badly and 
Some of,hen, died and Znckernran/s™ .half co°pS mmled." '"*"**■ 

secution.(') Thesc^accu^d’ wl lhc! accused were also entered by the Pro* 
Klein, Lobauer, Volkenrath Wdz °PPc r ’ Ehlert, Grese, Hoessler, Dr. 

ing prisoners who, he knew ’would sotTth^J^h' admitted select - 

the orders given to him by Dr Wirfs • g m chamber. He only acted on 

"■* ^ Site 
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prisoners decently. Lobauer made the admission that she frequently hit 
women with her'hand to keep order. She also stated that she bad see 
Sauer Bothe, Weingartner and Fiest beating prisoners. Volkenrath said 
that Kramer told her on the 20th March that he had made a report about 
th- state of the camp and that the visits of Obergruppenfuhrer Pohl and Dr 
Lollinge at the end of that month were the result of that report. Hoessler 
said that he heard from certain prisoners that several other prisoners had 
been shot on a transport arriving at Belsen from Dora, but that both Dorr 
and Stofel, who were in charge, denied this to him. 

In her affidavit Kopper said that Francioh was chief cook at Belsen just 
before the British came. She saw him shoot a girl who was pregnant. She 
went to hospital where she died, though she was only shot-in the arm 
Kopper saw the accused repeatedly shooting at internees, who fell down and 
were flung on a heap. (In Court she said that the victims were more than ten 
and that Francioh was shooting, from the steps of his cookhouse, prisoners 
belonging to Block 224, which was about 20 metres away.) 

Kopper said that she knew Schrcirer as an Oberscharfuhrer at Auschwitz 
in the w inter of 1942-1943. She also saw him several times in Belsen. Gre e 
was in charge of the Strafkommando (Punishment Kommando) working in 
a sand pit from 1942-1944. (In Court Kopper changed this period to seven 
mSShsT U was the practice of Grese to ptek out certarn of the ctvtsh 
woman prisoners and order them to get something from the other side of 
the wire. When the prisoners approached the wire they v ' ere cball ^ gt nd ' 
the guard, but as Grese usually picked out non-Germans they did not under¬ 
stand the order and walked on and were shot. She was responstb c fo 
least 30 deaths a day resulting from her orders to cross the wire, but many 
more on occasions. ' Volkenrath not merely acted as a guard at select,ons ; 
she personally picked victims for the gas chambers. 

Kramer’s affidavits covered much the same ground as h.s evidence m 

Court. . . 

Several of these documents contained other serious accusations again, 
various other accused, but on appearing in Court their authors contradicted 
their previous statements on a number of points ; this was true tor instanc 
of the accused Ehlert. 


G. THE OPENING OF THE CASE FOR THE DEFENCE 

All of the Counsel defending individual accused delivered opening remarks 
which were of varying length and largely devoted to summaries of the 

evidence against th/acSused and of the evidence which they intended to call. 

Major Winwood also said that it was the very foundation of Kramers 

case that he was a member of the National Socialist P , 
the National Socialist regime which was m power at the t me when the 
alleged crimes took place. National Soc.al.sm demanded impl.c. obedience 
and trust on the part of a person carrying out orde ' 
to trac^ the steps whereby Hitler became the source of law inNmtoMJ 
and whereby the powers thus provided were used m ^ cmnpaig^mst 
the Jews, first in Germany then in the territories oc p ^ 

This campaign culminated in the chimneys of Auschwitz. Himmler was 
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head of the whole system of concentration camps and delegated the Con¬ 
centration Camp Department to a person called Obcrgruppenfuhrer Pohl, 
who held the position of Inspector General of concentration camps and was 
responsible for all camps in greater Germany. Under him was a Gruppcn- 
fiihrer Glucks, who was the administration officer for all concentration 
camps. He had to deal with all questions of personnel and transport, and 
with such decisions as which internees went to which camps. Among the 
sub-departments under him was Department D.5, the medical department, 
which was presided over by a Dr. Lollinge. 

Major Winwood went on to claim that Kramer had no control over the 
selections and the gassings, even though they took place in his camp, Ausch¬ 
witz No. 2, since these operations came under the control of the political 
department, which was responsible partly to the Kommandant of Auschwitz 
No. 1 and partly to Himmler directly. Conditions at Belsen were largely 
outside the control of Kramer, who protested in vain against the continued 
arrival of new transports of prisoners from other camps. Those responsible, 
men like Pohl. Glucks and Dr. Lollinge. were not available. Kramer should 
be regarded, not as the Beast of Belsen, but as the Scapegoat of Belsen. 

Major Munro associated himself, on behalf of his accused, with what 
Major W inwood had said as to the effect of the National Socialist system on 
the actions, behaviour and moral outlook of all those gathered in by its 
tentacles, because the principle of blind and implicit obedience applied 
fundamentally from top to bottom, and increasingly the farther down the 
scale one went. 

Major Cranfield submitted that his accused must be judged as warders 
and the wardresses in a properly constituted prison, legal under German law, 
.md all political aspects of the matter must be ignored altogether. The Court 
must apply International and not English law. and should remember that 
English standards regarding corporal punishment in prisons were not ob¬ 
served in modern limes in a number of other countries. To throw up one's 
hands in disgust at corporal punishment in a prison, even for women, was 
not a proper course lor a judicial body to take. The Court must consider 
what was reasonable conduct in the circumstances, and must consider the 
allegations ol cruelty and ill-treatment in the light of what was standard 
behaviour throughout Europe on those points. 

Throwing doubt on the soundness of the affidavit evidence before the 
l ourt. Counsel said that he would seek to prove his point by putting in 
affidavit-, of w itnesses who had testified in person, and inviting the Court to 
compare what they had said in their affidavits with what they said in the 
witness box. For instance, Litwinska in her affidavit accused Ehlert of 
shooting, but when she came into Court she made no mention of it. Ehlert 
stood up before the witness, who was invited by a defending officer to accuse 
her, but she completely failed to do so. Again there was the incident when 
a woman was made to kneel in the snow and according to Guterman’s 
affidavit Ehlert said : It is enough . In Court, Guterman said that it was 
not Ehlert who said this.(') 


0) Sec p- 19. 
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Regulation 8 (ii) of the Royal Warrant could only have effect w here it w as 
proved that the accused planned together, or were so closely associated that 
the inference of joint enterprise could properly be made. The Court would 
have to decide whether the appalling conditions which were found in Belsen 
were the concerted act of anyone at all, much less of the accused in the dock. 

Major Cranfield did not suggest that his accused at Auschwitz did not 
know there was a gas chamber, or that they did not know that people dis¬ 
appeared in circumstances which made it extremely probable that they had 
been killed. What he was claiming was that before a parade took place 
they did not know its purpose, and that they had no part whatever in selecting 
or in deciding who was to be selected. 

H. THE EVIDENCE FOR THE DEFENCE 

I. Major G. A. J. Smallwood 

On 26th September, 1945, the hearing of the evidence for the Prosecution 
was interrupted and the examination of Major Smallwood as a witness for 
the Defence was interposed. Major Smallwood stated that in April. 1945, 
he was on the staff of the Judge Advocate General's Department and was 
put in charge of a small team to start making investigations at Belsen into 
the atrocities alleged to have been committed there. Some investigations 
had already been made by members of the Military Government but they had 
not taken any sworn affidavits. According to the procedure which he first 
followed, witnesses were brought in and the officers explained to the inter¬ 
preters that what they wanted was evidence of definite acts committed by 
definite people on as far as possible definite dates. Major Smallwood 
devoted himself substantially to framing affidavits from statements taken by 
other people. Rough notes were taken of a deponent's evidence and then 
Major Smallwood put those notes into ordinary affidavit term. The witness 
then came back and the affidavit was read out to him or her and translated 
in Major Smallwood’s presence by the interpreter. Sometimes various 
small alterations were made ; then the witness was sworn, and signed. At 
first there were no photographs available, but later Major Smallwood 
obtained them and when a witness came into his room he would hand him 
a collection of photographs and say: “ Look at those and tell us if you 
recognise anyone in these photographs w'ho has done a particular act or 
more than one particular act.” 

2. Joseph Kramer 

Kramer said that he joined the S.S. in 1932, and began to lake part in 
concentration camp work in the autumn of 1934. On the 10th or 15th 
May, 1944, he became Kommandant of Auschwitz No. 2, otherwise called 
Birkenau. The Kommandant of the whole of Auschwitz was Obersturm- * 
bannfuhrer Hoess. The latter gave him written orders that the gas chambers 
and incoming transports were not his (Kramer’s) concern. Orders on these 
matters always came from the political department in Auschwitz No. 1. 
The Sonderkommando which worked in the crematorium was under the 
command of Hoess, who was later replaced by Baer. Kramer admitted 
that he was sometimes present when transports of prisoners arrived since 
their place of arrival was usually situated in his camp. Selections for the 
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gas chambers or working-camps were carried out only by doctors, and 
Auschw itz No. 1 was responsible for keeping order on these occasions. He 
took no part in any selections, and denied also having used violence to load 
victims on to lorries. When asked what was his personal reaction to the 
use of gas chambers, he said : “ I thought and I asked myself, is it really 
right about these persons who go to the gas chambers, and whether that 
person who signed for the first time these orders will be able to answer for 
it.” Under cross-examination he admitted having gassed 80 prisoners 
previously at Natzweiller camp. 

Accommodation, supplies, transport and all such administrative matters, 
he claimed, were under the control of Auschwitz No. 1. Kramer was a 
Lagerfiihrer rather than a Kommandant. 


He was later transferred to Belsen, understanding it to be a convalescent 
camp for sick people, and arrived there on 1st December, 1944. The food 
position was good at first, but deteriorated as new transports arrived. Owing 
to the breakdown in supplies he did not get enough food for these people, 
and the stores in the Wehrmacht camp were not open for him to draw upon. 


1 he transports coming from Natzweiller brought spotted fever with them ; 
the transports coming from Eastern Germany brought typhusi When 
spotted fever appeared he closed the camp, and reported his action to Berlin. 
He was told to open it again and to keep it open and to receive all prisoners 
arriving at Belsen. He gave orders that ditches were to be dug by each block 
lor the purpose of sanitation, and for concrete ponds to be cleared and filled 
with drinking water. He had written a letter to S.S. Gruppenfiihrer Glucks 
at Oranienburg on 1st March, protesting against the dispatch of any further 
transports of internees to Belsen in view of the overcrowding, the lack of 
food and the current rate of mortality due to typhus and spotted fever. A 
purported copy of this letter was entered as evidence. On 19th or 20th 
March, the camp was inspected by Obergrupnenfiihrer Pohl, with whom 
Kramer discussed means of improving conditions, including the cessation of 
further arrivals. Despite these steps and despite Kramer’s imploring the 
area commander to prevent further overcrowding, a further 28,000 prisoners 
arrive between 4th and 13th April, and 17,000 more were expected. 


The S.S. guards and Overseers were allowed to carry guns at Ausch¬ 
witz. but he forbade the carrying of sticks by S.S. men ; corporal punish¬ 
ment could be administered only with the assent of the authorities at 
Oranienburg. 


He denied Rosenthal’s allegation,! 1 ) saying that it was only the S.S. guard 
company which was armed with machine guns. He also denied the charges 
made by Glmowieski, Sunschein, Sompolinski, Dr. Wiesner, Stein and 
amnurmasch.(-) He was not at Auschwitz at the time mentioned in 
Glmowieski s story. All charges of ill-treatment were untrue except in so 
ar as he once slapped a Russian girl who was brought back after attempting 
to escape. b 


He stated that he never saw Grese with a dog in Birkenau on or off duty, 
urese was never at any time an Oberaufscherin. She discharged her duties 

l’» See p. 33. (*) See pp. 14, 15, 16, 21 and 36. 
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very seriously and very well. It was untrue that she shot or maltreated 
internees. Kramer said that he did not know Kraft at Auschwitz. 

Kramer had never seen Schmitz or Schrcirer until he w as taken as a prisoner 
to Celle jail. The latter was not a member of his staff at Belsen. When 
Kramer arrived at Belsen in December, Mathes was working in the S.S. 
kitchen. In January, 1945, he went to the bath-house. During Kramer s 
time he never worked in the camp cookhouse. Francioh first came to Belsen 
between the middle and end of March, 1945. Kramer gave him ten days 
detention for leaving camp without permission in April. 

3. Dr. Frit: Klein 

This accused, a Roumanian, said that he was at Auschw itz Irom December, 
1943. to November, 1944. He admitted that he took part in selections, and 
that he knew that they constituted murder. He disagreed with the-system, 
but to protest would have been useless. On the first selection in hisexperienee 
Dr. Wirtz. the senior doctor, had told him to divide a transport of prisoners 
into the fit and the unfit for work ; the latter included the aged, the weak, 
the unhealthy, children up to the age of 13, 14 or 15 years, and pregnant 
women. The selection was done exclusively by doctors, but it was not a 
proper medical examination. The doctors simply looked at the prisoners, 
who were dressed, and asked them a few questions if they looked ill. Dr. 
Klein said that he had heard that some of the unfit went to the gas chamber. 

He first came to Belsen at the end of January, 1945, to replace Dr. Schnabel 
for about ten days, but his duties were not heavy. Doctors chosen from the 
prisoners looked after the hospitals; the latter were rather primitive. 
When he came back to Belsen about the middle of March, Dr. Horstmann 
was his superior. The latter did not give him any part of the camp to look 
after because he said that Klein would only stay two weeks and should care 
for the S.S. troops. He often went into Belsen camp with Dr. Horstmann, 
however, and kept advising Horstmann to send reports to Berlin complain¬ 
ing of the state of affairs and thus to lessen his responsibility ; the situation 
was deteriorating every day. The camp was inspected in March by Dr. 
Lollinge and by Pohl from Berlin. About three days before the arrival of 
the British, Dr. Horstmann went away and Kramer told Dr. Klein to take 
over his duties. In the stores he found a surprisingly large supply of medical 
goods, and he called a meeting of internee doctors to find their requirements. 
He also found a large supply of milk, meat and biscuits. He distributed the 
food to the children and to really sick people who were undernourished 
Impressed by the dreadful conditions, he told Kramer that the bodies should 
be disposed of and that water was most important since the internees were 
suffering more from thirst than hunger. Kramer, however, said : " You 
can’t give me any orders ”, Belsen, said Klein, was not a camp for sick 
people. It was a death camp ; a torture camp. The officials lrom Berlin, 
having seen the camp, were in Dr. Klein’s opinion wholly responsible lor 
these conditions, because they were sending thousands of people into the cam p 
without providing them with anything which they needed. The witness 
testified that Lisiewitz was ill, with a high temperature, at some time in March 
or April, 1945. 
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4. Peter Weingartner 

This accused, a Yugoslav, said that he went to Auschwitz in October, 1942, 
and. after doing weapon training for three months, was a concentration camp 
guard until November. 1943. In December, 1944. he was in charge of a 
Kommando which was digging trenches for regulating the river and had a 
thousand women employed under him. There were about 30 male guards, 
and three or four wolfhounds accompanying the Kommando but not under 
his command. His sole concern was to supervise the women. He never 
beat any of the women : if he had beaten people while on the Vistula Kom¬ 
mando he would have done it againstorders. The women in the Kommando 
were working front 7.30 in the morning to 3 o'clock in the afternoon ; they 
had to march four or five kilometres to their work and then back again in 
the evening. 

Before the Kommando duty , he was Blockfiihrerofthewomen'scompound 
doing telephone duties. He never saw any selections and did not know any¬ 
thing about them. He left Auschwitz on about 19th January, 1945, and went 
to Belsen near the beginning of February. Apart from once beating Sun- 
schein w ith a piece of hose on the back, he never struck anybody except with 
his hand, and caused no harm by these blow s. He did not recognise Shreirer 
as being in Birkenau in the autumn of 1942. He could remember neither the 
witness Glinowieski nor his brother: the former’s story (•) was untrue. 


5. Gears Kraft 

\ Roumanian of German descent, Kralt claimed that he was never at 
Auschwitz but was at Belsen from 1 Ith April. 1945. The first time he went 
into the actual concentration camp, however, was on the 22nd April, 1945, 
under British guard. As far as he knew, the accused Schmitz was not in the 
S.S. ; he joined Kratt quite naked while in prison. 

Speaking of the transport of which Stofel was in charged 2 ) he said that, 
at Gross Hehlen, Iront line S.S. troops lined up the prisoners, guarded them, 
and marched them olf themselves. As he had to stay behind with the food 
trucks lie did not know whether any of the prisoners were killed. He saw 
no shooting of internees on this journey to Belsen. 


6. Franz Hoessler 

Hoesslersaid that he was at Auschwitz from July, 1943, until 6th February, 
|y 44. during which period he was Lagerfuhrer (Camp Leader) in the w omen's 
compound. There were many cases of typhus. He went round the block 
and tried to improve conditions. He saw the commander of the whole 
camp, Hoess, and Dr. Wirtz and succeeded in securing a delousing plant. 

He did attend selection parades, under orders from Hoess, but did not 
make any selections. The selections were made by doctors and he was there 
to see that the internees were guarded. Hoessler did not think that the gas 
exterminations were right, and when first ordered to attend he protested. 
He saved several hundred people from being gassed by falsifying the roll, 
the witness Sunschein ( 3 ) must have thought that people who were being 

l 1 ) Seep. 13. (*) See p. 53. (>) See p. 17. 
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sent by him to the quarantine block to get fit again, and then to go on to 
other work than the Union Kommando, were actually intended for the gas 
chambers. All selections were not for the gas chambers ; some were 
intended to recruit working parties or to find who was suffering from scabies. 
He attended three types of selection parades : parades on the arrival of 
prisoners, parades in * he hospital and parades in the camp. 

He returned to Auschwitz during June, 1944, becoming Lagerfuhrer of 
Auschwitz No. 1. He left Auschwitz for the last time on the 18th January, 
1945, and after a period at Dora he went to Belsen, arriving on April 8th 
or 9th. 

He was not the Kommandant of the crematorium as stated by Sompolinski 
or Kommandant at Auschwitz, as stated by Adelaide de Yong. The allega¬ 
tions of both were untrue, as were also those of Alegre Kalderon, Sunschein. 
Klein and Litwinska.(‘) He did not give any order for the hanging described 
by Hammermasch,( 2 ) but he did read out the judgment on that occasion. 
The girls executed were responsible for a fire which burnt dow n one of the 
crematoria in. he believed, October, 1944. They were hanged at the end of 
November or beginning of December. In reply to Hauptmann s allegation 
( 3 ) he said that it was true that he was on the platform when the train arrived 
and that it was reported to him that it had come from Herzberg. He did 
not see anyone shot there, however, and no orders were given by him to 
shoot prisoners. 

Szafran's story about Grese’s shooting two girls ( 4 ) was untrue ; windows 
could not be opened in the block in question and Grese was incapable even 
of loading and firing a pistol. Grese worked in Hoessler's camp and did 
not have a dog. As an Overseer she worked in the post office and at night 
she had to help Block Leaders on their roll-call. She was very reliable. 

Calesson came to Belsen on a transport under Oberscharfiihrer Hartwig. 
on about 9th April, 1945. He was responsible for several blocks. Kralt 
came to Belsen in a transport about the 10th or 1 llh April, 1945, from Dora. 

Hoessler believed that he first saw Schmitz on the I Ith April, in Belsen. 
in his own camp. No. 2. He was a camp prisoner wearing prisoner's clothes. 
Later when both were prisoners of the British he saw Schmitz, wearing onlv 
his underpants ; he was given an S.S. uniform to wear and the British guards 
mistook him for a member of the S.S. 

7. Juana Borman 

This accused denied that she was ever present at any gas selections. She 
agreed that she had a dog at Auschwitz, but she never made this dog attack 
internees. Another Overseer named Kuck was very like her, and also had a 
dog. In any event, she was not at Birkenau until the 15th May. 1943. The 
allegations of Wolgruch, Szafran, Vera Fischer, Kalderon, Rozenwayg, 
Keliszek, Silberberg, Kopper and Stein were all untrue.( 5 ) Replying iO 
them she stated that she never went with Kommandos outside the camp but 
always worked inside, and that in the summer ol 1944, she was not in 

( l ) See pp. 12, 16, 20, 21, 25 and 28. ('-) See p. 14. (’) Sec p. 27. 

(') See p. 13. (*) See pp. 13, 14, 16, 22, 26, 28, 33, and 67. 
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Birkenau. which she left at the end of the previous December. She would 
have been severely punished had she set her dog on prisoners and the beating 
of prisoners by an Overseer was strictly forbidden. 

After being at Birkenau from 15th May to the end of December, 1943, 
she came to Belsen in the middle of February. 1945, and was engaged in 
looking after a pigsty. At Belsen she did not come in contact with prisoners 
beyond her own party of prisoners. The evidence of Dr. Makar regarding 
her conduct, there (') was untrue. When prisoners disobeyed orders she 
boxed their cars or slapped their faces but never violently. 


8. Elizabeth Volk enrol It 


This accused stated that she arrived at Auschwitz No. 1 in March, 1942, 
and was transferred to Birkenau in December. 1942, where she worked in the 
parcel office and bread store till September, 1944. From then till 18th 
January, she was in charge of a working party in Auschwitz No. 1. 

Volkenrath denied having herself made selections. She attended selec¬ 
tions during August, 1942 ; she had to be present as she was in charge of 
the women s camp, but she had merely to see that the prisoners kept quiet 
and orderly and did not run about. Her answer to the allegations of beatings 
made against her was that she only slapped faces. 


Diament s story ( J ) was untrue ; Volkenrath had seen lorries on the road, 
but whether they went to the gas chamber she did not know. Nor was Vera 
1 ischer s allegation (') true. Volkenrath claimed that she was ill in hospital 
in August, 1942. She also denied the truth of the accusations made by 
Kautmann, Siwidowa, Trieger and Kopper.f 4 ) 

She arrived at Belsen on the 5th February, 1945. She had only been there 
a lew days when she went to hospital, returning to work on the 23rd March, 
1945. At Belsen she was Oberaufseherin and had to detail the Overseers to 
thur various duties. Here again she never did more than slap prisoners’ 
laces. Her explanation of the events referred to by Hammermasch ( 6 ) was 
t at a prisoner was brought back from an attempt to escape and was beaten 
by Kramer. She was present but did not beat the girl. She knew nothing 
ot the beating referred to by Herkovitz.(«) Neiger’s story ( 7 ) was untrue, 
as were those of Singer and Miriam Weiss.( 8 l After the 15th April, 1945, 
T uvi'j 0 over, it was ordered thai ‘ntry into Belsen camp was 

torbidden and she never went there. In connection with Stoppelman’s 
accusation ( ) she said that she only took the food away when the 
prisoners had too much. She did not remember taking away any 
cigarettes. The punishment referred to by Stoppelman was known as 

making sport ’. Prisoners had to exercise as a punishment for wrong¬ 
doing. tor instance the possession of something forbidden. The sport lasted 
only a short time, and she had not seen any sport in Belsen. 


The accused remembered Kopper at Auschwitz in the punishment Korn- 
man o. . e knew Grese, who, at Auschwitz and Belsen, served under her. 
Whenever saw Grese with a dog. Starotska was a Camp Senior at both camps. 


o ' i p. zi. bee 

( -> ^ P- 14. (•) See p. 27. (•) See 


t‘) See pp. 28, 34, 35 and 37. 

(*) See pp. 33 and 36. (•) See p. 34. 
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Ilse and Ida Forster worked in kitchens at Belsen, as did also Frieda 
Walter. Klara Opitz was in Belsen for only two days. Fiest went to see 
Volkenrath and the doctor more than once about the overcrowding in the 
women’s compound, to try to secure an improvement, and about medical 
stores and cleaning material. Sauer worked with Fiest in compound 2. 
Lisiewitz had been ill for a considerable time during the period that Volken¬ 
rath was at Belsen. Hahnel arrived in the first days of April. 1945, possibly 
the 5th or 6th. She was never in charge of the bath-house. Bothc was in 
charge of the distribution of wood. Volkenrath . aid that w omen s w orking 
parties were always taken from women’s compound No. 1 at Belsen and not 
from No. 2. 

9. Erika Schopf 

This witness, an ex-intemee of Auschwitz, said that it was quite easy to 
tell when a selection was for the gas chamber, because only Jews were 
paraded. Everybody knew that Block 25 was kept specially for people who 
were going to the crematorium. She had never seen any Overseers in Block 
25. As far as she knew Hoessler did not attend selections, and the accused 
saved several people from the gas chamber. 

10. Herta Ehlert 

This accused said that she was called up on the 15th November, 19^9, 
joined the S.S., and went to Ravensbruck. She was sent from Ravensbruck 
to Lublin as a punishment because she was too kind to the internees. She 
went to Auschwitz in November. 1944. for a short period and finally arrived 
at Belsen at the beginning of February, 1945. She later became assistant 
to Gollasch who deputised for Volkenrath when the last mentioned was away. 

The conditions at Belsen when she arrived were the worst she had ever 
seen and deteriorated further. She went to the Kommandant several times 
in an attempt to improve matters. She paraded the Block Seniors and they 
said that there had been no fat in the food for several days. She went to 
the kitchen and talked to the Overseers in charge and they said that they had 
had no fat from the stores. She then saw Unterscharfiihrer Muller, the 
storekeeper, who said that all the wagons were shattered by bombing and 
that he could not do anything about it. She happened to meet Kramer and 
told him that the prisoners coyld not keep alive on vegetable soup. He gave 
an order for potatoes to be mashed and put in the soup so that the prisoners 
would feel that they had something in their stomachs. In March she saw Dr. 
Horstmann about sanitation and he said he had no disinfectants to put into 
the latrines. Kramer said : “ Let them die ; we cannot do anything about 
it; my hands are bound ”. She asked Kramer to require lewer roll-ca s, 
and he said that there should only be two roll-calls per week. She gave loo 
to the women and small children and she helped the prisoners. 

She was not cruel to prisoners. She admitted that she slapped prisoners 
faces but only when there was a serious need for it. To cut up blankets to 
make clothes was not allowed, and if she caught Sunschein or Klein °ing 
that sort of thing she would of course slap their faces.f 1 ) She denied being 


(’) See pp. 17 and 20. 
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implicated in the beating of the escaped Russian girl alleged by Hammer- 
masch. She never beat Herkovitz but simply reported her to the political 
department for having jewellery. 

She said that Frieda Walter worked in a kitchen at Belscn and that she had 
never seen her beating anyone. There was an Overseer called “ Orlt ” at 
Belsen w ho bore some resemblence to Sauer. Ehlert remembered Ida Fried¬ 
man at Belsen as being a Jewess from France who had told her fortune on the 
Saturday before the British arrived. Kopper was a spy for the Gestapo, and 
well k now n for her untruthfulness. She was assaulted by her fellow prisoners 
because of the suffering she caused them. Bothe w as in charge of the distri¬ 
bution of wood and had nothing to do w ith the vegetable Kommando. 

11. Julia and Inga Mad I uni’ 

Jutta and Inga Madlung, two sister-,, came forward on their own initiative 
to give evidence on behalf of Fhlcrt. and dealt w ith the time when she was in 
the concentration camp at Ravensbruck. Jutta Madlung said that the 
accused wa, very good to them as prisoners, and did not harm them or beat 
them. She gave Jutta Madlung bread for her sister who was ill, and apples. 
She never saw her ill-treat anyone. She was also very nice to the Russians. 
7 he sister in substance corroborated w hat Jutta Madlung said. 

12. Irma Grese 

This accused said that she went to Auschwitz in March, 1943, and remained 
there until 1 8th January, 194?. At first she did telephone duties in the 
Block Leader s room. Then she was put in charge of the Strafkommando 
( Punishment Party) for two days. After this she worked on another Kom- 
m.indo and later censored mail. Then she became an Overseer in lager C. 
She only carried a revolver because she was ordered to do so. She never 
struck anyone so as to cause bleeding or unconsciousness, nor did she kick 
any prisoners on the ground, or shoot at prisoners. She never took part in 
selections at Auschwitz, but agreed that selections were made. Szafran's 
allegations were untrue.! 1 ) Jews were nearly always paraded naked for the 
gas selection. Her duty at these parades was to keep order, and she 
admitted that she beat prisoners for running away. She did not know at the 
time the purpose ol the parades. She did not remember the events described 
by Stein.(■) She admitted that she beat people in Lager C with a whip made 
of cellophane and with a stick, and that even carrying whips was against 
Kramer s orders. She gave Overseers under her orders to beat prisoners in 
order to keep discipline and to prevent stealing in the camp of which she was 
in charge, bat she was not authorised to do this. When prisoners tried to 
evade parades she thrashed them. 

Her answer to Rozcnwavg’s story ( 3 ) was that she had never been with 
Lothe on an outside working party, and she never had a dog. Use Lothe 
did not work under her as a kapo. Grese denied the truth of the stories 
told by Watinik, Diament, Kopper, Lobowitz and Trieger.C 1 ) and thought 
that Dunklemann s account (■*) of an alleged beating was, if true at all, 

P) See p. 13. ( 5 ) See p. 14. ( 3 ) See p. 16. (*) See pp. 25,29,35 and 37. (*) See p. 26. 


THE BELSEN TRIAL 


47 


grossly exaggerated. She denied that she made prisoners hold their hands 
up above their heads with stones in them. She said that the deponent 
Catherine Neigerf 1 ) was never in her camp. 

She came to Belsen in March, 1945. Transports were arriving almost 
daily, the camp was overcrowded and the prisoners were dirty and ill. Roll- 
calls were held twice a week. She took over the duty of Arbeitsdienstfuherin 
and went into the woods with working parties, and performed various other 
duties. She did not beat anyone in Belsen except a kapo who did not work 
but lay in the sun. She never had any kind of weapon at Belsen, and only- 
struck with her hand. Regarding Sunschein's and Klein’s allegation,! 2 ) she 
said that she once saw two parcels which contained meat being thrown away 
by someone in a group of prisoners. She asked who had done this, and as 
they would not answer she said that they must make sport until they did. 
The prisoners made sport for half an hour and then she was told who had 
thrown the parcels away. She did not report this incident as she thought 
that the prisoners had been sufficiently punished. Frieda Walter and Irene 
Haschke, said Grese. worked in No. 3 kitchen at Belsen. 


13. Use Lotlte 

This accused said that she went as a prisoner to Auschwitz No. 1 in March, 
1942. and that in June, 1943, she went to Birkenau. She was appointed a 
kapo in February, 1944 ; she was not consulted on the matter, and merely 
had to take the job or be punished by receiving 25 strokes. In December. 
1944, the Kommandant put her into a punishment Kommando. the Vistula 
Kommando, and she ceased to be a kapo. In January, 1945, she was sent 
to Ravensbruck and on March 4th or 5th she came to Belsen. At Belsen 
she was ill for about three weeks, and then she became a kapo in the vegetable 
Kommando; she was given this job by Volkenrath. Neither at Auschwitz 
nor at Belsen did she carry a weapon or stick, beat a prisoner with a stick, 
knock one down or kick one while on the ground. While a selection was 
taking place all kapos were put in one block and forbidden to leave. Kapos 
were punished more often than other prisoners and received no extra food. 
Lothe had herself received severe punishment from the S.S. 

She did not recognise Rozenwayg ; (*) she was never in her Kommando. 
Lothe denied ever having worked in the same Kommando as Grese. Rozen- 
wayg’s account was untrue as was also that of Gryka.( 4 ) Nor did she 
remember the incident referred to by Watinik.( 5 ) She was not a kapo in the 
summer of 1943. 

On the Vistula Kommando, of which W’eingartncr was in charge, a halt 
was made at the top of the hill to allow stragglers to catch up ; the dogs 
were intended to prevent escapes. Stragglers might have been slapped but 
not beaten. Those who did not work hard were beaten. 

Lisiewitz worked on a vegetable Kommando on the first day of Easter at 
Belsen, but she went off at noon because she became ill. She did not carry 
a stick on that occasion. Lothe testified that she knew Ida Friedman, whom 
she believed to be a Polish Jewess. Ten days after the arrival of the British, 


(*) See p. 31. ( S J Sec pp. 17 and 20. ( 3 ) See p. 16. (‘) See p. 23. (•) See p 36. 
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Friedman was in hospital: the accused thought she had typhus. Roth was 
in hut 199. but as room orderly not night guard. 

14. Hihle Lobauvr 

This accused said that she went to Auschwitz No. 1 as a prisoner in March, 
1942, and after four weeks to Birkcnau, where she stayed till February. 1945. 
She was a kapo for four weeks around Christmas, 1942, and lost this position 
because she was not severe enough to the prisoners. She became a member 
of the Arbeitsdienst at about the end of 1943. She did not ask for the post; 
she did not want it. but she could not refuse it. She had no duties in regard 
to roll-calls in the Arbeitsdienst but was concerned with the working parties 
going in and out of the camp. When the parties working outside had left 
she had to see that the working parties remaining inside did their work and 
that the camp was tidy and clean. She had 25 to 30 kapos under her com¬ 
mand. In March. 1945, after a period at Ravensbruck, she went to Belsen 
with Lothc. Here after being sick for a time she again became a member of 
the Arbeitsdienst. 

At Auschwitz she carried a wooden stick, but she did not carry this stick 
alter she left Auschw itz. She denied that she ev er carried a rubber truncheon 
since it was forbidden to do so, and she never used a w hip. She agreed that 
she did strike the prisoners with the stick, but never so as to draw blood. 
She had never beaten a person for no reason, and she had never so beaten a 
prisoner that she was left in a dying condition. She would not have dared 
to do the latter: as a prisoner she would have been reported and punished. 
Nor had she ever beaten anybody into helplessness or kicked a prisoner on 
the ground. She hcrselt had been punished by the authorities for not 
working sufficiently hard. Being a prisoner she had nothing to do with gas 
parades, although she took the numbers of those selected for working parties. 
Quite different orders were issued when a selection for the gas chamber was 
intended, and prisoner officials were not allowed to attend." 

She characterised the stories told by Jasinska, Trieger, Triszinska and 
Herbst (') as untrue. Regarding the last accusation, the accused said that 
the kapo Krause, who was said to be dead, was alive and that in August, 
1942, the accused was in hospital with typhus. The ditch mentioned was 
not so deep that anyone could be drowned in it ; it was intended to prevent 
people reaching the barbed w ire which was electrified. 

Ehlert was in charge ot the convoy with which she (Lobauer) and Lothe 
arrived at Belsen. Miriam Weiss's story ( 2 ) might possibly be true : on the 
March inspection everyone was ordered to remain in the blocks. In reply 
to Borenstein’s allegation ( 3 ) she agreed that she took away blankets from 
women w ho put them round their leet, but they did not have to go bare¬ 
footed as they still had their shoes on. 

15. Josef Klippel 

Josef Klippel. a ^ ugoslav of German descent, said that he arrived at the 
Bergen-Belsen Wehrmacht barracks at about 5 o’clock on the 11th April, 

(") See pp. 27, 28 and 35. (*) See p. 36. (>) See p. 24. 
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1945, as a member of the S.S. He was told on the 13th April, by Hoessler. 
to take charge of kitchen No. 24. He carried on with his duties there until 
the 16th April, when he was arrested by the British at 9 o'clock at night. 
Up to this time he had never been in Belsen concentration camp itself, and 
the first time he saw Kramer was in Celle prison. There were no woman 
prisoners in his kitchen. He had never beaten a woman with a rubber stick, 
or killed a woman. 

Klippel said that he knew Kraft in Mittelbau camp, and that the latter was 
there until January, 1945, and arrived at Belsen a few hours before Klippel. 
Klippel slept in the same room as Kraft in the Wehrmacht barracks until 
the 16th April. Klippel said that he saw Calesson in the barracks at Bergen- 
Belsen. Klippel claimed to have been in the Kommando B. 12 at Dora, but 
he could not remember Ostrowski being there. 

The accused saw Schmitz in March, 1945, in the clothing store in Mittelbau. 
dressed as a prisoner. He saw Schmitz next on the 17th April, when a British 
guard brought him into a r oom wearing only a pair of pants. To Klippel. 
who was also in the room, Schmitz explained that he had had a fight and had 
escaped to the area occupied by the British guards. Schmitz was never a 
member of the S.S. 

16. Paul Kreutzer 

This witness, a member of the S.S., said that he had seen Klippel as late 
as 5th April, at Mittelbau Camp. 

17. Emmi Sochtig 

This witness, an ex-employee at Mittelbau, stated that she knew Klippel 
as having worked in the camp at Mittelbau, and that she saw r him regularly 
there between January, 1945, and the 5th April, 1945. She last saw him on 
the 7th April at Tettenborn station. 

18. Emil Kltscho 

KItscho, an ex-Rottenfuhrer in the S.S., said that he arrived with Klippel 
at Bergen-Belsen from Mittelbau on 9th, 10th or 11th of April. He said that 
he slept in the same room as Kraft and Klippel in the Wehrmacht barracks 
until the 16th April. 

19. Stefan Hermann 

Also a member of the S.S., this w itness said that he saw Klippel at Mittel¬ 
bau regularly until 5th April. Hermann also said that Kraft was at Buchen- 
wald between July and September, 1943, and then went to Mittelbau. 

20. Oscar Schmitz 

Schmitz, a German, born in Cologne, stated that he was arrested and was 
eventually sent to Bergen-Belsen, arriving at No. 2 camp in the Wehrmacht 
barracks on the morning of the 10th April, 1945. Here, he claimed, he was 
made a Camp Senior by the prisoners. He went to Hoessler and insisted 
that something must be done about food ; as a result, food was prepared. 
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All during this time he was wearing the striped clothing of a prisoner and he 
had no arms. After being in charge of 28 prisoners, he then became Camp 
Senior over 1,500 and between the 12th and the 15th April, 1945, he was 
engaged in supervising the segregation of these prisoners into different 
nationalities and advising Hoessler on this matter. On the 17th April, after 
the British arrived, he was attacked by a band of internees, who made him 
get undressed until he wore only his underpants and socks. He escaped to 
the protection of the British guards, found an S.S. uniform, and put it on, 
tinding that it was a reasonable fit. Then he tried to explain the position to 
the e . ' . but they did not understand German. In the same room were 
Klippel, is. raft, Kltscho and a certain Stephan. Because of the S.S. uniform 
the British guards detained him and he was treated as an S.S. man. 

21. Karl Francioh 

This accused said that he was drafted into the S.S. on the 17th April, 1940, 
coming from the Wchrmacht. He became a cook and went to Auschwitz. 
He came to Belsen between the 10th and 15th March. 1945. On about the 
2 7 ih or 28th March, he was given a job in kitchen No. 2 in the women’s com¬ 
pound. He w'orked for two days and was then arrested because he had been 
to visit his wife in Bergen without permission ; he was under arrest for two 
davs, and then went to kitchen No. 2. Then he served a ten days’ sentence, 
being in prison from the 2nd April to the 12th April. He was sentenced to 
this punishment by Kramer. After this he went back to kitchen No. 3. He 
had to cook lor about 16,300 people and tried to get more food from Unter- 
scharliihrer Muller but could not. After the liberation, a Brigadier spoke 
with a kapo in charge of the prisoners, who said that the prisoners were 
satidied with Francioh. Then the British officer told the accused to carry on, 
and he did so until he was arrested on the 17th or 18th April. When the 
British troops came in he was not in the camp : he was standing with his 
wile in front of Kramer’s office, and he then went to Bergen with her. They 
had prepared to go away with her luggage, and he could have escaped with 
'is. it he had wanted to. He was so fond of the prisoners, however, that he 
thought it was his duty to stay and look after them. 

1 rancioh denied all the accusations made against him. He had a pistol 
but he did not carry it on duty: He carried it only off duty when he went 
to Bergen to see his wile. He did not know Dr. Bimko, and Szafran did not 
work in his kitchen.( 1 ) He estimated the distance between his kitchen and 
Block No. 224 at 150 metres.(-) 

The accused stated that Frieda Walter worked in No. 3 kitchen and, like 
Irene Haschke, was an Overseer there. He did not recognise Sauer as an 
Overseer from kitchen No. 2 ; Hcmpel held that position but did not beat 
prisoners in the kitchen. Ida Forster was an Overseer in No. 3 kitchen, but 
not in his part. In kitchen No. 3 no S.S. woman had a rubber tube or beat 
prisoners. After the food had left the cookhouse and went to the blocks, its 
distribution was left to the internees. 

22. A ffidavit of Raymond Dujeu 

This deponent said that he knew Schmitz. He never saw him beat anyone. 
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but his friends told him that the accused often beat them, 
said that Francioh was always kind and never beat anyone. 

23. Ladislaw Gura 

This accused, a Slovak, said that he was a member of the S.S., at Ausch¬ 
witz, was put under arrest in June, 1944,and wenlon 17th February, 1945, to 
Belsen. He denied the allegations made against him. He had seen both 
Block Seniors and S.S. beating prisoners at Auschwitz though not often. 
He believed that Francioh was released from prison two or three days before 
the 12th April, 1945. 

24. Frit: Mathes 

Mathes said that he arrived at Belsen as a member of the German army, 
on the 22nd or 23rd November, 1944, and worked in the S.S. kitchen until 
the 10th or the 15th January, 1945. After this he was employed in the bath¬ 
house till the 15th April, 1945. On 1st February, his pay-book was with¬ 
drawn and he received a new' pay-book from the S.S. and was given an S.S. 
uniform. He was never in the prisoners’ part of Belsen except once, about 
Christmas. He never worked in cookhouse No. 2 and consequently could not 
have committed the offences allegedby Cech, Grunwald and Lichtenstein.! M 
Cech may have mistaken the accused lor Henkel, chief of the kitchen, whom 
he resembled. He never shot or ill-treated prisoners. 

Egersdorf was with him in the bath-house on occasions : the former did 
not have anything to do with the bath-house, but only slept there and worked 
in the food store. 

25. C.S.M. J. Mallon 

This witness came forward as a volunteer on behalf of Schmitz and said 
that, while on guard duty at Belsen after the liberation, he saw outside 
Headquarters a man, naked from the waist upwards, dressed only in under¬ 
pants, and being threatened by a crowd of internees. The man was put into 
a room along with S.S. prisoners for safety, but the witness had the impression 
that he was a prisoner himself. The man obtained German clothing from 
somewhere. The witness thought that the incident started in the mid¬ 
afternoon. He identified Schmitz as the man involved. 

26. Johanna Therese Kurd 

In a letter which was entered as evidence, Johanna Kurd said that she was 
employed in the S.S. kitchen at Belsen when Mathes was an Overseer there. 
He was at first a Wehrmacht man who cursed the Hitler regime, and later 
was made an S.S. man and spoke of this with disgust. He treated prisoners 
well and gave them extra food, and told Kurd the allied radio news. 

27. Gisela Koblischek 

This witness said that she was employed in kitchen No. 2 as an Overseer. 
The chief of that kitchen was Oberscharfiihrer Heuskel. Mathes w'orked in 
the bath-house and she never saw him in kitchen No. 2. 


t 1 ) See pp. 11-12 and !3. ( 3 ) See p. 90. 


( l ) See pp. 25, 26 and 29. 
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28. Otto Cale.sson 
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Calesson said that he was forced to join the S.S., and was eventually sent to 
Bergen-Belscn. arriving on the 10th April, 1945. He said that he was not 
' r1 charge of the train which brought him. but had a coach to himself because 
he had to look after some equipment. There were also about 124 S.S. men 
on the train, and he was not responsible for the security of the convoy. 
Zamoski s, Gutman's and Muller’s allegations were untrue.! 1 ) His answer 
to Raschiner s allegation (-) was that on the 2nd April he was not in Belsen 
but Nordhausen. He hit a prisoner on the backside with a broom for not 
cleaning out a room in Block 88 in the Wehrmacht barracks, but that was 
the only violence he ever perpetrated against any internee. 


29. Karl Egersdorf 

Tins accused said that he was conscripted into the S.S. on the 13th March, 
1‘Ml and went to Auschwitz No. 1, working in the cookhouse. He left 
Auschwitz on the 21st January, 1945. and arrived in Belsen on about the 7th 
or 8th April, 1945. Here he worked in a food store. There was a girl Dora 
cmp oycd in the store, who came from Salonika. He believed she w'as the 
girl who made the statement under the name of Dora Almaleh.t 3 ) He dis- 
mis.ed her because she would not work, two days before the British arrived. 

c never shot or ill-treated any prisoner. If prisoners stole food he simply 
took it away from them. 

He slept in the bath-house at Belsen, where Mathes was employed. He 

u not L kn ° w when the laUer ceasc d to be employed there, but he was there 
when the British arrived. 


30. A nchor Pichen 

Originally a Dane, this accused claimed that he later became a Polish 
nationa! and was conscripted on the 25th May. 1940, into the German army. 
On the -0th November, 1942, he was wounded and crippled in his left arm. 
He arrived with Francioh at Bergen-Belsen on about the 10th March 1945 
He never wore S.S uniform, and never knew whether he was accepted for 
H° n th c 27th March. 1945, he started work in kitchen No. 2 under 
Heuskel After lour days he took charge of cookhouse No. 1 and worked 

ofh hC Was a l 7 e l ,e '? on ,he 17th A P ril > 1945. He was never in charge 
,h b i ^B° USe ' ,, He had an unloaded P'Mol at Belsen, but did not carry^it 
n l ,r f Cn ' u He Used t0 carry il on his wa y t0 and from the kitchen but 
and b' , He Was °" good terms with a " the internees working for him. 

Ha I ^ an> T ed to beat P risoncrs - H e denied the allegations of 

I h» hi He agreed thal there were always turnips in front of kitchen No. 

nd that no ‘ hln f was cvcr stolen from kitchen No. 1 because it was 
ah tht s s IT n nnswer to Litwinska’s allegation,! 3 ) he said that, 
f| S r ,h hc'ng called away to parade he locked up his kitchen, and 

btreack roo h m Th dC \ Tc? back l ° the kitchen but went to his own 
barrack room. The parade of S.S. men was on the 13th or 14th April, 1945. 

<‘J Sec pp. 22, 26 and 31. (-) See P . 32. (=>) Sec p. 23. (*) See p. 27. (-) Sec p. 12. 
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Mathes was never in kitchen No. 1 at Belsen while Pichen was there. 
Use Forster was an Overseer in kitchen No. 1 for a few days. Lisiewitz was 
in the peeling department for a short period in No. 1 kitchen. Hahnel 
worked in kitchen No. 1, during the last week before the arrival of the British 
troops Pichen did not know Opitz. Barsch was not in No. 1 kitchen 
during Pichen's time ; nor did the latter think that Barsch was ever on the 
staff of any of the Belsen kitchens. 

31. Walter Otto 

This accused stated that he joined the German Forces on the 15th October, 
1940 and was then conscripted into the S.S. and sent to Auschwitz, where 
he remained until the 21st January, 1945. He came to Belsen on the 4th . 
February, 1945. When he arrived he was told to start work as an electrician, 
and he started on the next day. He was never a Block Leader. He had never- 
been near Block 213 which was closed to him ; he did once work in Block 
209 with Dr. Horstmann, and on the 10th or 11th March he was in Bloc s 
195 to 203. on repair work. In Block 201 the Block Senior was called Aldona, 
and she was Polish. He never beat internees at Belsen. On April 6th, he 
did some work in the bath-house : Mathes was present. 

32. Fran: Stofel 

This accused, a member of the S.S., said that he and Dorr left Klein 
Bodungen on the 5th April, 1945, with a convoy of internees, with Neuen- 
gamme as the probable ultimate destination. In the event it was for _ ced £° 
to Belsen. Stofel was in charge and Dorr was second in command I here 
were 610 prisoners in good physical condition and 45 guards. At Salzgei er 
a roll-call revealed 5 prisoners missing. Later, at Gross Hehlen. on 10th 
April, the prisoners were put in a big bam at about 6 p.m. and ten minutes 
later a field officer told Stofel to leave at once, as the village was m the fight¬ 
ing area. The accused refused several times, and then an S.S officer with 
30 men was told to move the prisoners. The S.S. went to the barn an 
shooting started at once. Some prisoners had had some food, some had not. 
The S.S. took the prisoners away at the double. Everything was in con¬ 
fusion. Stofel later found the prisoners in a wood three or four kilometres 
from' Gross Hehlen. When he reached them a Block Leader, K unertz > 
reported that four or five prisoners had been shot partly because they tried 
to escape and partly because they could not keep up the pace. The shooting 
had been done by men of the field unit. His guards were not withi the 
prisoners during the shooting ; they were in the village and only reached the 
convoy later on. The convoy arrived at Belsen on the 11th April at about 
4 p.m. and a roll-call showed 590 prisoners present. Apart from the incident 
related there were no shootings by anyone during the journey. Grohman s 
story regarding Dorr was untrue.! 1 ) 

33. Heinrich Schreirer 

A Roumanian of German descent, this accused said that he was called up 
into the Luftwaffe on the 10th October, 1941, and that he had served in the 


(») See p. 26. 
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Luftwaffe at all material times. He was never anywhere near A„cH •. 
and was never at Belsen till after his capture by the Allies w ^ a UZ 

rsrrssts: SListf 

him when he was arrested he said thar u-hr. ^ ^ >een ^ ound on 

friend they exchaneed uniform and hi u" W3S W,th his fianc « and a 

He stated that he" wls wetmJm the hf phot ° 8raphed " S-S. uniform, 
arrested and explained that the S S tr m ^ Uniform ,n whlcb he was 
man on the way from Schwerin wher^T he acq “ ,red from a wounded 
acknowledged that aVecond nh wher u e u he surrendered, to prison. He 
capture ; this bore the likeness ot aeirf ^ b ^ en found in his wallet on 
- My dear Heinz for Srmanen, 8 ^" °"‘ he b3Ck W3S the inscription: 
accused stated that he met this girl in ° f 3 mght 10 Soltau ”■ Th e 

tained that he had never Leen in ei Zr * "T* ° r n March ’ '^5, but main- 
near to one another) and could not say (whlch were ver y 

the photograph. ^ y he former was mentioned on 

54. Maria Schreirer 

aiso ciain,ed ,ha * he -«« 

35. Wilhelm Dorr 

of pjws ffom t0 t3ke 3 COnv °y 

of 610 people. They arrived at GmJ ufiTi l940Th econvoy consisted 
distributing the ratioUbTfbfg f/rnlhena'n 6 Were 

arrived and spoke to Stofel. The officeredth^h ? ! he field f °rce 

that the convoy had to move On Stofel \r r * th u W3S 3 figbtln 8 area and 
away by soldiers and there was some sh,f he pnsoners were chased 
mher S hoo, ing f rointh f d 7 r ““£2”^ ,hC DOn h “ rd 
lauer were |, Kr co | kclcd , , h . ' ch ““prisoners were chased. The 
45 ,he» wen, IIU, Apr,,, 

allegations orOrohmann. Linz and Poppne" w” O ' 

36. Gertrud Neuman 

and Do rr "with* the' t ra nspo rt* S Wfie^'theyJr^d ' 3 “° mpan y in S Stofel 
noticed Waffen S.S. in the village Wh le food wa £■ T Hdllen ’ the y 
Prisoners, someone came from the S s ‘ h ? m c^" 8 d,stributed to the 
must leave the village as h wasa defend , Stofel that the Prisoners 
availmgly and eventually the prisoners were P °h St ° fel P rotested un- 
then fired in the air, causing a pank amongst ‘° ““ Up ’ someb ° d y 

moved off. They could not go as fast as the W iffe^cT’ 3nd the pnsoners 
they went shots were fired. Neuman and nthe ff n S - S - wanted and when 
not ^ They saw at lens, eig ht £ Zt 

(1) ^ p - 25 ‘ See pp. 26, 29 and 32! -- 
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They eventually caught up with the prisoners. At no stage in the journey 
did she see the guards of the prisoners shooting the latter. 

37. Use Steinbusch 

This witness said that she was an S.S. woman who accompanied the convoy 
under Stofel. She corroborated substantially everything that was said by 
Neuman. 

38. Erika Ceconi 

Ceconi, an inhabitant of Gross Hehlen, said that she remembered the 
prisoners from a concentration camp being marched out of the village on 
10th April, in good order though apparently tired. She heard two shots but 
did not know where they came from. The firing took place just before the 
prisoners marched off. It was about seven or eight o’clock, at dusk. In the 
village at the time were infantry, S.S. and Panzer units. 

39. Heinrich Brammer 

This witness, a civilian of Gross Hehlen, said that on 10th April, 1945, a 
party of prisoners was in Gross Hehlen and left at 9 p.m. This party was the 
only party of concentration camp prisoners he had ever seen. A commission 
found three bodies, about a kilometre from Gross Hehlen, some six or eight 
weeks after the prisoners had gone. The bodies were disinterred in his 
presence and buried in the churchyard. The bodies when found were clothed 
in striped prison clothing and wrapped in blankets. He did not know how 
the men died. He did hear some gunfire on the 10th April, but he did not 
see any German troops in the village. The witness stated that he became 
Burgomaster of Gross Hehlen at the end of the following May. 

40. Albert Tusch 

This witness, a farmer at Gross Hehlen, said that there were German 
troops in Gross Hehlen in April, 1945, and that they left on the 11th April. 
On the 10th April he saw a party of concentration camp prisoners arriving 
at Gross Hehlen; they looked tired and weak. They left at about 9 p.m. on 
the same day but he was not present when they left. He had seen no bodies 
and heard no shots. 

41. Dr. Ernst Heinrich Schmidt 

This witness, an S.S. doctor, said that Calesson might have travelled on 
a transport going to Belsen from Mittelbau from 5th-8th or 9th April, but 
that he was not in charge of it. He never saw any of the guards on the 
transport shoot prisoners. Nor did he see the accused shoot or beat anyone 
in Belsen. From 8th or 9th April onwards Barsch was a medical orderly in 
No. 2 camp Belsen, under the witness’s command. During the last few 
days before the British arrived the accused was sick with stomach trouble 
under the witness’s care. 

42. Dr. Alfred Kurzke 

This witness said that he worked as a doctor at Belsen, where he was 
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assisted by Barsch as a medical orderly. The accused arrived at Belsen 
early m April, but was ill with gastritis rather later. 

43. Erich ZodJel 

This accused said that he came to Belsen as a prisoner on the 27th March 

Bk,cT? mT thC l8lh April ’ ,945 ‘ After three days he became 

«hen h k L h d ,n u !f hospital ’ and st£ >yed in this post until January 1945 

he had fo^SSance r ? P ° f com P ound No - ' • As Camp Senio^ 
ne bad. lor instance, to supervise the camp and see that food came from the 

ookhouse and was sen, to the blocks. From the b^^oSS^TsST 

thowh She ^ 0 1 r " ere "l h u com P° und and no one died of starvation’ 
hough m he last four weeks they were having little bread. If he was short 
of rations he simply asked tor more and was given them 

bili,r irls hat onhe t distribution, though it was not his responsi- 

was not true ' The acriLn ? ce * ldence L of Lozowski and Zuckermann ( 2 ) 
Mathes was emlloved in ?he h^'h Cmg Camp Senior of impound 2 
often saw him there h ' h ° USe °" the 14th ° r 15th A ” ril S Zoddel 

44. Ignat: Schlomowicz 

appointed Kim <***** 

the distribution of food and the H,s mam dut,es were In connection with 
but the latter ™s ££2** ThemTem^ ‘ he b, ° ck ’ 

Which his transport added 300 more H H e k a ,n the block ’ to 
available and never beat anvlT u ™\ d,s £ buted the l,ttIe food tha » was 
in concentration camp life himself and J . much hardshi P and pain 

working under him for h?t^^„ d J£^ , S«. 0lde " t0 the 
denied ever havinc bentpn • u ,? beatings must cease. He 

out that out of the hundredsof people jlft C l ble ^ * S ‘' Ck ’ a " d pointed 
heard the words alleged ( 3 ) He^W h b °d , k ° n y tWO had a PP arcn tly 
April, by which time he w , 1 ! r aS L Block Se "ior until the 20th 

to hospital. He told of a visit wh^h r ° m ty . pbus ’ and Iater be was removed 
accusers Judkovitz and BaS !! paid K t0 , him in hos P ita > »>y his two 
with him. He suggested that thev h ° br ” ught h,m c, g arette s and chatted 
that they were in a low state llSn t , he "> selves been so ill with typhus 
the reason for their making these accusation. yS ' Cal,y ’ Wh ' Ch mUSt haVe ***" 

~o7see p. 15. (*) See PP . 30 and 36. <■) See p. 24. (•) See pp. 24 and 28.- 
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The accused said that he never saw or heard of any Russian being killed 
bv Aurdzieg. He had seen Aurdzieg beating people on food distribution 
but not with any weapon. He denied that Polanski was ever assistant Block 
Senior during his, Schlomowicz’s time at Belsen. He did not know Jozef 
Deutsche,! 1 ) but Polanski could not have beaten anyone while Schlomowicz 
was Block Senior in No. 12. 


y 45. Deposition of Daniel Blichlau 

Blicblau, a Polish Jew, said that he came to Belsen as a prisoner on the 6th 
April, 1945, and that Schlomowicz was the Camp Senior in room 12. He 
had not seen him beat anyone, but had heard of him hitting prisoners with 
his hands. The accused only punished people who stole, and behaved well 
as a kapo at previous camps at which the deponent knew him. 


46. Ilse Forster 

This accused said that she arrived at Bergen-Belsen with Hempel on the 
17th or 18th February, 1945. For two or three days she worked in the bath¬ 
house and then she went into kitchen No. 1 in the men’s compound. Here 
her duty consisted in the general supervision of staff. She tried to get more 
bread for the internees from Charlotte Klein and succeeded in doing so. 
The kitchen staff always got the food they required but many internees who 
did not get enough food came round the kitchen and tried to steal it. 1 
they did not go away when told she beat them with her hand and sometimes 
with a stick. She never had a rubber truncheon and had never even seen 
one till she went to prison after capture. The people who came to the 
kitchen were mostly men and she could do nothing with them except hit 
them. She denied that she ever beat prisoners until they were unconscious 
or bleeding or that she left anyone bleeding on the floor. 


Litwinska’s story ( 2 ) was untrue. Use Forster remembered a Russian 
girl ■ she had some kind of a beating but returned to work the next day. 
The accused was on good terms with her staff in the kitchen and she never 


She agreed that if Bialek ( 3 ) stood at the door she could have seen beatings 
such as she. described but she denied taking prisoners into a special room 
and beating them. Lippman’s story was untrue.( ) So was Ehlert s.( ) 


The accused said that she visited the bath-house on the 13th or 14th April, 
1945, and saw Mathes there in a billet w here he slept; at about 3 or 4 p.m. 
she saw him in bed there. Pichen was in charge of kitchen No. 1 j he had 
a pistol but never carried it in the kitchen ; it was kept in a locked drawer. 
She had never seen him shoot anyone or heard that he had done so. The 
relations between Pichen and the internees in the kitchen were intimate. He 
never beat them. She had never seen Barsch in kitchen No. 1. 


Ilse Forster believed that Lisiewitz came to Belsen at the end of February, 
1945. She worked in kitchen No. 1 in the peeling department. In the 


g IS % && b - MU of the coma- 
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middle of March for a few days she was ill, then came back for a short time, 
"/If agair1, and never returned. When she was ill another Overseer 
called Lippman took her place. Hahnel worked with Ilse Forster in No 1 
cookhouse. She arrived at Belsen the first week in April and worked there 
until the British came. She was never in charge of the bath-house ; she 
always worked in the kitchen. 

Under cross-examination the witness said that there was a concrete pond 
close to kitchen No. I at Belsen. but she never saw any bodies in it. She 
Heard of a male body being pulled out, in March, 1945.( 1 ) 

47. Ida Forster 

Ida Forster said that she came to Belsen on the 28th February, 1945. For 

nnH 0 rL nieht u She had 3 SmaH workin 8 s 9 uad taking offal from the kitchen, 
a " d f e , n , she T ent work i" No. 2 part of No. 3 kitchen as an Overseer, 
bite had the duties of general supervision but had nothing directly to do with 

anvonl I , u m , tCrneeS - StCin ' S stor y « was “"true ; she never beat 
,T . e , Fneda Walter worked in the same kitchen. In the other part of 

v ‘ C „ hM was the accused Francioh. Ida Forster claimed that she never 
a Sh °, ° r beate " at Belsen and that the P^P 16 who worked in her 
in kitchenllfr P ‘ easa " t 1 t,nie - She knew an Overseer named Orlt who worked 
kitchen No. 3 at Belsen, and who resembled Sauer. 

48. Klara Opitz 

-hJ i ?L aC H USed u St r ated V hat ShC arrived at Belsen on the 13th A Pril- During 
Block 9 teev ° rC M BritiSh Came She was working in the kitchen in 

ft 3elsen shl m H g H Vege L a eS thc bread St ° re ’ but for her first thr ee days 
that she hefLff nothing. She never saw any prisoners beaten and denied 
tnat she herself ever beat prisoners at Belsen. 

49. Charlotte Klein 

,I;Sr tC S n Sa ! d that she went t0 Belsen between the 
2 and 26th February, 1945, with Bothe. Her duties commenced in the 

fo a w er n fr 0 i K f 0m f mand ;' and then she went int0 bread store 

until 29^ March 1945 sh eZ days !„ and went bac k to the bread store 
J . MJ rch, I"45. She became ill again and returned to the bread 

B SSr"S,« 5 h th T" T- whcre she 

camn X :, W3S taken r °Y nd in car *s to various parts of the 

the h e H tr 01 h the CartS ’ but she never had t0 heat the prisoners on 
£.S KO r and °- ThCy WOrked weI1 and she always treated them well. 

g > other prisoners happened very frequently partly from the hand 
carts and partly from the store when the door was open Tf he fT T 

Z" e ‘° T', brad * “» k bid ™,7.„d 

She never had a st.ck or a robber truncheon a. Beta,. IlSSS 

sfijar* from 

(‘> See Rozenwayg’s assertion regarding Haschke on p. 16. (») p. 14 . 
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During her period in the bread store Egersdorf never came to the store, 
and she could remember no shooting. She did issue extra bread to Forster 
■it her request She said she wanted some bread as her prisoners worked 
™ Bread was scarce, bo. she gave her some Ktan shared he, 

room with Bothe but she never saw Bothe with a pistol. She said Hempel 
went to her for more bread, and she gave Hempel some. 

50. Herta Bothe 

This accused said that it was between the 20th and 26th February, 1945, 
when she cam. to Belsen. On her third da, she did some dory m the ba h- 
house For a few days in February she was working at the kitchen in the 
mens command "arming away swill, and about the middle of March she 
was put in charge of a wood Kommando with sixty or sixty-five prisoners 1 
I" She had nothing to do with the ordinary run of prisoners ,n the camp 
and she never hid a pistol. Everybody had to work their share on the wood 
Kommando, but she would not say that it was really too much Jot he 
strenoth The accusations made by Schiferman, Tr.sz.nska a "d Grunwald O 
were untrue. Kitchen No. 4 was opposite where the -od Kommando 
worked, but she never went into kitchen ‘ , f tealjng an( j 

anyone to death. She had beaten internees with he hand* fo JJ 5 s men's 
when she found that the internees had stolen articles from the S.S. me 

billets She has never beaten anyone with a stick, rod or truncheon. 

was a vegetable Kommando in Belsen, but she had nothing to o wi ^ 
Sh" delWered wood to the bath-house where Matte an n 

charge. She thought she saw him working there the last tone she del, 
fuel to thc bath-house was about the 9th or 10th April, 1945. Hotne 
that Charlotte Klein shared her room with her. 

51. Gertrud Rheinholt 

This witness said that she joined the S S. on the !? 
to Belsen between the 20th and .5th ebrua >. • confitmcd (hat 

«r.: 

SSHT-* ~~ S Oh the ,h March and 
was in hospital from the 10th to the -9th. 

52. Frieda Walter 

SSsSSSSsSHSSa 

No. 2. . , .. 

Her reply to Siwidowa’s accusation (*) w as that she certainly hit a woman 
with her hand, because she stole potatoes just as others did. She b 1 ' M ‘ b 
her hand prisoners who stole, but she confessed that she had no right to 
fo TnsziSs story « was untrue. She never had a stick or a rubber 

truncheon. ___ 


(*) See pp. 26, 33 and 35. (*) See p. 34. (*) See p. 35. 
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Francioh was put in prison in about the middle of March and was in 
knchen No. 3 from the 25th March, 1945, until the 11th April, 1945 She 
had seen Francioh beating prisoners with a stick. She saw Kopper some 
tne or six times in the women’s compound in front of kitchen 3, in Belsen 
Kopper was in the camp police who had to see that prisoners did not crowd 
in on the kitchen. She never saw her beat anyone or carry a stick. 

53. Irene Haschke 

Fehr h M a rv CU i^s Iren ^ Haschke testified that she arrived at Belsen on 28th 
ki . h n M s \ and ' among other Unctions, she worked three days in 
knchcn No. 2, then m kitchen No. 3, which had two portions. The S.S 

Ault atowoJkri'tere 86 ° f "" P ° ni °" a " d an °" ,CT ° ver “" 

untrue "‘"aSITI ? Stem ’ R ° Zenwayg ’ Nei S er and Triszinska (>) were 
prisoners when tf. h b ^ at, " 8 f was J orb ' d den. she admitted that she had beaten 
her h A h hty ° k food from others - and she had beaten them with 

tuKvc.fT- shc used a,s ° an ° rdinary wooden stick • 

SI uSE SSES2Z? She “ ,hal * «• had * 

, HiS h St h ry ° f ^ ^ “ Tn iprSVa 
umrue. He, like Haschke, when he beat prisoners, did it openly. 

54. Gertrud Fiest 

Idas' 0 ^ 1 ° 01 F * CSt S arr ‘ va * al Belsen, she said, was the ">8th February 
1945. and among other duties she took roll-calls twice per week in the 

a7d m a e c.: r rrhe Un r d ol, Sf ** 

a .u a uerk. I he roll-calls lasted about one and a half hours to two hours 

I 

occasions hit prisl^w^hTr'S^"ffita ^ ^ °" 

55. Gertrud Sauer 

™ is£ br “ ary ' 

compound and in the wompn-c j vr , len ™o. I of the men s 

on the 9th. 10th and M th AnrH tT 1 °i 3 ‘ ShC W3S in ki,ch cn No. 2 


(,) ^ pp - l5 ' l6 ' 31 and 35. (*) See pp. 22 and 24. 


THE BELSEN TRIAL 


61 


, i .iris’ faces and only when she caught them stealing vegetables, 
slapped g'rlsfacesana , g hair or tha t Sunsche.n (>) was 

She denied that eve P ., s without reason. Neuman s 

beaten in her kitchen. never been near No. 1 kitchen and 

story (-) Yed'iSchen No 3 She never beat anyone with a stick. Before 

never worked in kitchen N ^ ^ bath -house. She testified that 

was nf«r in by to uftoto a bath parade, and war neve, ,n 
charge of the bath-house. 

56. Hilda Lisiewitz 

This accused said that i. was the 3rd March. 194* when*amveda. 

Belsen. where she performed various cookhouses, 

March, she was employed in bringing veget , s Lager . she 

and later spent a week in the cowhouse N ^ ^ ons (3) lf f hc found 

ISTSS7VS uli tofn-hcr working pariy were 
only Russians and no Greeks. _ . t carrv a 

She said she knew Pichem Whim in kite ^ ^ inter nees in 

SHhcto w« gSd an“ she had never heard of his shoeing anyone. 

57. Johanne Roth 

Roth claimed .ha. she 

ordinary prisoner and KmaMd lth J jn the block f or six weeks, and 
camp. She first went to Block -13 s 194$ an(J made a stuhen- 

was transferred to Block 199 on the job and she did not ask for 

dienst, a sort of orderly She did not want the joo six in the 

was responsible for 

morning and go to roll-call received sufficient lood ; they 

“ST5S- rVbr- kapos " for 300 

persons when «», she. Roth, was neve, 

a nigh^guard. °She 'remembered IdaFricdman m 

beat her and had nothing .0 do with to dtoh. Fnedm Thc 

Jewess and the accused saw he, two day More ^ beat 

allegations of Rorman an g ^ t any 0 jd woman who was lying 

prisoners for no reason at all. and neve, pea any distribution, 

in bed. She did beat people in M*n mostly dunng he jD „. 

when they tried to gell a "ttuncheom She only beat prisoners 

SWSit-J* ah. used a small leather be,.. 

58. Anna Hempel 

Hemnel said that she arrived a. Belsen on the I7,h February, 1945. S he 

pn.2J.ndJ4, (*) See p. 20. « Sec no. * - 
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was soon sent to kitchen No. 2 in the men’s compound, of which Heuskel 

hv' o" f hargc ’ She u ? 3n ° verseer working at first alone and later joined 
> vcrseer Rosenthal. In the cookhouse there were about 34 female 
internees and 18 men cooking for 17,000 people. The rations were not 
enough for the prisoners. She approached Charlotte Klein, who worked 
in the oread store, and got some extra bread from Klein. She also secured 

“ “ S “ dicker She 

naa to work tor 14 or 16 hours every dav in the cookhnncp cu,* . 

rt g ; “f - No. 2 on ,h« w, W S5J 

and she went to hospital on 9th April, 1945, in the Wehrmacht barracks’ 

untrue*-* "T °" the 16th April ’ l945 - Sunschein’s evidence was 

have one ShT^vcr'h Hl"'" 0 "^" ^ pr ' Vate room ’ because sb c did not 
_ e never had a rubber truncheon. She aerced however that 

in her kitchenThm^lfn^ Stealmg she beat Prisoners, but not the staff 
If she . if, Th f y WOrked very weIK but she had to drive them hard 

from th^kitche^but to ^ ^ ^ her " 0t *° send them away 

exc^o in the Cat ‘ h J eir faceS ’ She beat i ntern ees with her hands 

evidence she saidThaTTheTrl t Triszinska (1) Regarding Triszinska’s 
with a stick but she lid nn d C M f' h a ma " SteaMng tum ‘P s - She hit him 
The evidence of fS ° f a " y ° ne dse and he did not colla pse. 

hadany riding whin nii "!• W f S c,uit - e untrue and the accused never 
was never ernpklved .nC" sev ' d ^e (=>)wasaIso quite untrue. Mathes 
house P ^ °‘ 2 C °° khouse ; he was employed in the bath- 

59. Stanislava Starotska 

This accused claimed that she was arrested on the 13th Januarv 1940 hv 

On SXh AphHw T“ m ' mb " ° f,he Polish “"^ground move™, 
Auschwitz shf u ’i, was sent as a P risoner to Auschwitz No. 1 ; in 
eventinlh h V ' aS nf d y Seated and almost starved to death She 

and in Aug shetem"o Bataan. ° f c her knwfcd <£ of <*•».. 

bm wlS^cca ^“o^or t ni °; 7 i“' y IW - Wl ” n sh ' «™ ■« hospital. 
August. TT" ^" Senior in 

an attempt to help her fellow s h •. r l " J a b ’ ^ Ut sbe put herself forward in 
would help in the fight against tZ r * a,S ° advised her that this step 
punished like anybody else if thev , e H rma " s ' Sbe said that officials were 
Block Seniors. She agreed hat fL d ° their duties - including the 

■°° t — —zest s 


(') See p. 35. (*) Sec p. 20. <’) See p. 25? 
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see that the prisoners stood prope ^ ^ ^ concentration camp. She 
these selections she did not P S he tried to secure that people 

did everything she cou d to> help pnsone ^ hard . worked prisoners 

in hospital were not ealled o P ■ oners t0 obtain easier jobs and she 
to get extra food, she helped ce * ai p jf th were crue l. Prisoners in 
used to change mock Semors ha P ^ and bad acc 0 mmodation. Most 
Auschwitz were badly treat ^ used them , and some of the aufse- 

of the Block Leaders carried ■ the prisoners ; Borman 

herin had whips and sticks Dogs *ere 

regularly walked around with a dog. „ f only 

Starotska mentioned what she^W^.JjJ™ as ^ppening knd, tbere- 
Jews were ordered to parade eve y f y • j t was , therefore, the practice 

£S “ - 5ide ^ “ 

the other and only Jews were selected. sentimental 

Of Szafran’s testimony ( l ) she “* d seleSon on her own, and that 

grounds, apart from humane r J as0 ’ h ight have selected a working party 
she had not the requisite autho ” ty ' bies £ some lesser skin disease. This 
or found out which prisoners had scabies o ^ ^ ^ beatings were 
action might have confused the witness.^ she was a Block 

frequent, but she only resorted Senior and )t was then 

' Senior. She never beat anyone while (2) could no t see her on 

that she worked on bath par ‘ GO k place at the same time as the womem 

parades because the parades of men took pia admiucd that she wrote 

Regarding Rozenwayg’s evidence O the acc ^ she tr , ed to 

do^n the numbers of as she knew she could 

secure this job, which was f normally y many but just a few. Her 

strike out some numbers fron \‘ 4 was that she had to pretend to work 
comment on Lasker’s accusatmn O ^ r th confidence . Her activities were 
for the authorities in order 1 ~ . ecould no t tell the prisoners so. 

really a fight for the prisoners but she could a t exag . 

Rozalja’s statements (*) were "^'people on every occasion, or 

eeration for Szymkowiak to say that s t P the German authorities 

without grounds. 1 aTrt Of collective 

because she knew that bundr ^ ak ° n pris oners kneel on parades but this 

punishment. She admitted to makm|P <s evldence (6) she said that 

was done on a superior order. by ditch ful i 0 f water in advance of the 

everybody knew that there was p by da y, and it would be most 

electric wire. The wire was not electrin y denied that she beat 

difficult to get to at night becaase ' j ht have slapped their faces when it 
was°necessary.^It ^ 1 could^have^havpened that she de.oused a woman 
by putting her head in water. Q f February, 1945. She 

have tord if ,b 


— ,i mSttO 32. (‘)Seep.35. 

(>) Seep. 13 . (*) Seer. 15. (») See p. 16. (‘) See P . - - 
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oru« ba.h-ho,,* „ 

until the 10th April 194 s ci,. a . d n ° l say ^ or ^ ow long • at anv nt 
lound Kopperat Be I sen as Block Senior 3t Ausc hwitz and she 

''us not suited to be a Block Senior ^ J h ° Ught ’° fBlock2 05. Kopper 
breakdown owing to her long stay in th ^ W3S °" the point of a nerves 
t0 Put her on Police and this was donT^' Star ° tSka 3Sked Gol,as ^ 

Prisoners very ^ e agerruhrer J t Auschwitz, looked after the interests of the 

60. Anna Wojciechowska 
This witness said that *ihr» 

£ mbC H and sent t0 Block 25 A a fter1r r , Wh ° Was Se,ected the gas 
her, and asked why she was not with heJVo^ "i Star ° tSka ap P*™£d 

SSiST- She had ho shoes. Whereunon .T ; The witness said it 

eluding the witness, to the stores anrt f ? Starotska took 20 girls in- 

suroKka — - -s= «is: a tdz>r- 

61 ■ faystyna Janicka 

3 'SSTSSrx "*- She was 

told the’ v/?n Ce Whcn the prisoners were^rdered ° bt3in 3 f3 ‘ r distributi °n 
selected fresirT th^ n< V? thCrS t0 Iook ‘heir best and°".s t0 Para ? e the accused 
und later it w r j ock - Fr °m other blocks 3 resu!t ’ no °ne was 
was found that the parade chosen 

62. Stanislava Komsta 

^netfheTd 3 "? th3t St3r ° tska was 

y under the circumstances. 

63. Sofia Nowogrodzka 
This witness said th-n c, 

especially to the Pole; m arots ka behaved very well ■ 

were chosen for ih^ Nowogro^^ rem , ^ to the internees, 

went Tby'SSS2^.20 IS*!. « 

—^ £ssusr 

( ) See p. 34 fnr n _ ._ 


"*“ p - 34 f " “ 
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64. Antoni Polanski 

This accused, a Pole, claimed that he was sent to Belsen as a prisoner, 
arriving about 10 or 11 o’clock at night on the 7th or 8 th April, 1945. He 
was in Block No. 12 for two days and then went to Block No. 16. He took 
no part in helping to get people on to parades, and he did not help in the 
food distribution. The people in Block No. 16 were engaged in digging 
graves, and when these were ready they all had to drag corpses to the graves. 
Deutche's story (') was false because during his stay in thecamp he never 
beat anyone and held no office. Burger’s and Sander’s (-) evidence was 
also untrue. 

Aurdzieg, he thought, distributed food very fairly and he had never known 
of his demanding any money for soup. His block was No. 16. The only 
roll-calls which took place in either Block 12 or Block 16 were in the latter 
place before the prisoners left for work on mornings. 

65. Ziegmund Krajewski 

This witness said that he had known Polanski in Auschwitz and was with 
him in a number of concentration camps. He corroborated thatthe abused 
was in Block No. 12 for two or three days, perhaps four, and then in Block 
No. 16 until the liberation. The accused, he said, “ did not do anything . 
He and the accused were both dragging corpses themselves on the l_th, 13th 
and 14th April. 

66 . W. Rakoczy 

Rakoczy said that in his experience Polanski behaved very well. The 
accused was a few days in Block 12 and then went to Block No. 16, holding 
no functions in the camp at all as far as the witness knew. He and the 
accused both took part in dragging the corpses. 

67. Lt. M. Tatarczuk 

This witness claimed to have known Polanski very well because they were 
in the same block. He was a decent man, a good friend and se ^ nt ™' ed ’ 
and he used to try to help people by getting extra food from B!ock Senmr 
The witness corroborated the statement of the accused that he lived in Block 
No. 12, then Block No. 16. He had never heard of any allegation made 
against Polanski, even while he, Tatarczuk, was a member of a Pol sh 
committee formed, after the liberation, to investigate alleged atrocities in the 

camp. 

68 . Helena Kopper 

This accused stated that she went as a prisoner to Auschwitz on the 21st 
or 22nd October, 1942, and that she was there until the 20th December 
1944. She was employed “ in a normal block ” at Auschwitz for two weeks 
and then was sent to the punishment Kommando, where she staye up 
the time when she went to Bergen-Belsen. She was not too badly treated 
therein because she knew what she should do and should not do. 


(') See p. 25. (*) See pp. 24 and 33. 
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is : f?" a 'i i» 44 . * „ as firsl 

» She w as Block* Senior'unijl the Sth**?.,? N °-2°5 when Kramer 

nervous to carry on the work and therefore asked then. ^c Sh ' t0 ° 
her. She was then appointed a camn nr. 1 . 7 . k d the C mp Semor to remove 
police until the 1st March 1945 when . ewom . an and sb e remained in the 
and she was taken to prison She was m ^ ceived a heating from Ehlert 
prison with him on the 25th March AfL? t° n W ', th Franci °h and left 
ordinary prisoner until the British came Sh^ ^ re ea J) e sbe ^came an 
she was completely exhausted and ill When sheTo/? ^!° ck Na 224 and 
became Block Senior. I n Block 2"M th* „ h 8 ° B,ock No - 224 she 

and she persuaded Gollasch to aerce to rn^Tlu* 386 ° f SICk was very hi 8 h 
■aside the block instead of having them out in rh ° f the prisoners 

-ecase in Block No. 205. SheVj=S?£ 

only informed truthfully 6 "when sheTaTon^D 3 SP ' V ’ bUt claimed that she 
she thought it her duty to report themaTte" PnS0 " er Stea ' ing fr ° m another 

Guterman’s allegations (■) were untrim n, 
deponent was her assistant. During her 1 The accused said that the 
water instead of jam or altered the quahtv of£ nCe „ Gutennan gave internees 
to undermine her prestige. Gollasch wL .h K ° PPCr gaVe her a bead "g 
made the enquiry when Kopper made the Wh ° P assed by and 

explanation Gollasch told Kopper to dismi kneeI ‘ ° n hearin 8 the 

next day Guterman became an nrHi . |ss Guterman from her job. The 
She had to kneel for 20 minutes an^Kon 0 "** 3nd Went t0 anot her block, 
was a functionary in the block Fischer wif ".* Vei !. beat her - because she 

Ho Tl • The legations 5f SyngeS) wel 3 ' in Belsen ’ cla imed 

tion of the incident related by Koppd (VvTl fi, ? Ko PPer’s explana- 
Sn I? h3Ve 3ny soup ba t coddlave 35 Sf t 1 f. hc told Ko Pf*' that she 

- as — - - - 

Bialek’s account (<) was untrue ir 

mu y ch ne a W ' th 3 Stick - Shc onl - v used a bek r b e c nied T' havin S bea ‘ e " 

much as a prisoner. The belt a-i< eU ’ becaus e she had suffered so 
She had nothjng tQ dQ wjth ke narmw one made of dress material, 

beat prisoners while she was RloHc e 8 d alerts - Sh e agreed that she 
£ Prisoners on l ° 5 » h '" « 

(Room ttrzizzr,?:™' *■» ■,« »„ zc. 

woman until she died. She caused no ha^mTT l ° S3y that she Beat a 

KooDfi 6 Wa H C h Ver bea,en by ^'low-prisoner™ Of r" She denied 

ske 
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Kopper said that she was bitten by Borman’s dog, which was dark brown, 
and whose marks were still on her arm. Kopper made an allegation that she 
was beaten by Ehlert because she was in possession of leaflets dropped by 
British planes. She never heard that Otto had beaten anyone. He was the 
only S.S. man who was good to prisoners. Block 213 was never empty.f 1 ) 

Kopper said that collective punishments, for a whole block or the whole 
camp, were commonly inflicted at Belsen ; they took the form of deprivation 
of food. 

69. Vladislav Ostrowski 

This accused, who was bom at Lodz, stated that after periods at various 
prisons and camps he went with a transport to Belsen, arriving there on the 
10th April, 1945. He claimed that the whole of his time at Belsen until the 
British arrived was spent in Block 19, that he was sick throughout the whole 
time and that he performed no duties but was attended by an internee doctor. 
The stories of Iwanow, Kalenikow, Karobkjenkow, Njkrasow, Sulima and 
Promsky ( z ) were, therefore, untrue. If he had no functions to perform in 
the camp he had no need to try to keep order and discipline and therefore, 
to beat anyone or get them out on roll-call. He could not influence the dis¬ 
tribution of food. 


70. D. Solomon 

This witness said that Ostrowski was ill in Block 19 between arriving at 
Belsen and the liberation by the British. He had no function but the witness 
had seen him fetching water to the block because of the lack of a supply. 

71. Med is law Burgraf 

Burgraf stated that he was born in Poland and was arrested by the Germans 
in 1940 and was eventually sent to Driitte concentration camp. At this 
camp he became a foreman, at the end of May, 1944, and his duties were to 
see that the prisoners worked and that none got away. He left Driitte on the 
7th April, and arrived at Belsen about 4 p.m. on the 9th April, 1945. Here 
he went first to Block 16 and the next day to Block 19. In Block 19 he was 
employed as an ordinary prisoner, but he was appointed privately by t e 
Block Senior to assist him in the food distribution. He was given the job 
of stopping prisoners in the block from getting a second helping and ot 
preventing people from other blocks from getting food in Block 19. He did 
beat people if he had grounds, but he did not admit that he was a kapo at 
Driitte or a Stubendienst (Room Orderly) at Belsen. 

Burgraf did not know a man called Grabonski and he did not know an>- 
thing about any incident of the kind related by Marcinkowski.! 3 ) Marcm- 
kowski came to his block and asked for a second helping of soup ; he re! used 
it and then he was told by the deponent that he was a bad Pole because he 
only looked after other nationalities and not Poles. Marcinkowski became 
aggressive and Burgraf had to hit him ; there followed a fight in w ic t e 
deponent was beaten. All of Marcinkowski’s and Kobnner’s ( ) allegations 
were untrue. 

(i) See p. 92. (*) See pp. 27, 28, 31, 32 and 34. ( 3 ) See p. 30. (*) See p. 29. 
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British came. He was put Into Block 19and*" ^ ^ SeVCn days ***>« the 
The latter was first of all in the cimn n / d W3! ! Joined a da y later by Burgraf 
a " we!l - The accused was very E ' 3ter 3 " assistin g Stubendfenst 

sometimes to beat prisoners for it S ? CUr,ng order, and therefore had 
fcod. ,t was difficultTo they f ned to push forward for 

and evc " a ^ »™; d n «« ^ 

tmvski in Luneburg, ? and asS'him why h. "** *** def,0 " enl Marciii- 
deponent replied that once when un h W3S accusing Burgraf. The 
“«• "Trzos ,hc„ said . Bur8rar had hit b ™ 

reply was : •• y es , because apart fromthntT y ° U accuse a ma " ? ” and the 

a * that he died "• d 1 d t nX;rtL h ^r n wa°s n the 

lyng^ t t ot W he? Str ° WSki in hUt 19 hc saw 

the accused taking part in food distnbutm n S Slcpt ‘ He never saw 

73. Antoni Aurdzieg 
This accused, a Pole said tw u 

where he arrived on the 22nd or 25th March‘ 1945 pr j? oner to Bergen-Belsen, 
* here ' he Block Senior was a French it ^ He Was put in Block No - 
L , nt ‘ sb came. One dav the Camn Seni , ’ sta y ed in this Block until 
and said that he must assist the sX nrf ’t ° WaS n0t Zodde1 ’ came U P 

££ ^ d -« 

dcponem Knko’s.(^S ° r .'. h ”amp, he was Mopped by .he 

camp . You refused to give me a seconrPh . y ° U remember me from the 
result of it, and now I am g 0 ™ ? 0 S?* 1 ® 8 ’ 1 did 1,01 St3rVe as a 

arrested on the same day, the 4th J^v 1945 l The accus ^ was 

taken to prison and there was forced at thfn^Vi* German P oUce • He was 
sounded French to make a statement PBt0, ‘ POmt by two oncers who 
was quite untrue. statement m the nature of a confession, which 

wild animals, andlf fotd w^iwblf Tr C prisoners at the time were like 
killed the functionaries. He never usecf i ! Stnbuted fair *y they would have 
alleganons of Pinkus were untrue The ° r 3 rubber truncheon. The 
punished by two strokes for trying to e^ 513 " r' h ° Was men tioned was 

^°! eSt " d b / gipsies who thought “he nuHsh 3 b ° dy = he was Iat " 
had asked for two portions of soun ami P sbment insufficient. Pinkus 
titled to only one ; this was whv he had J° Id him that he was en- 

z*eg and “ got the others to join htm^ S£ thc " te 5f ions ■**« Aurd- 
Bialkiewiez and Melamed ( 2 ) were untrue ■ th 8 ' The accou nts told by 
ymmgand too small to kill people. ’ 3CCUSed said that he was too 


(') See p. 32. (*) See pp. 24 and 31. 
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74. M. Andrzejewski 

This witness said that he never saw Aurdzieg in Belsen getting money or 
jewels in exchange for food. The accused did beat prisoners who were fit 
and who tried to take food from others who were unfit, but only with his 
hand. He was sweeping the floor at the other end of the block when the 
Block Senior and others killed a Russian on the day the British arrived. 

75. Hermann Muller 

This witness, previously an Unterscharfuhrer in charge of the food stores 
at Belsen, stated that, according to the records, meat and bread were being 
sent there even on 11th April. 

Grese never had a whip or a stick at Belsen. Cross-examined by Captain 
Roberts, the witness said that when standing at Block No. 224 one could not 
see what was happening in kitchen No. 3 because of trees in the way. The 
distance between the block and the kitchen was 250 to 300 metres. He knew 
Francioh as the cook in No. 3 kitchen, who up to the 29th March when the 
witness left Belsen had worked in the cookhouse for two or three days and 
had then had six days’ punishment which started on about the 2_nd or r 
March, 1945. Charlotte Klein did her work well. Muller had to reprimand 
her because she was too familiar with her bread Kommando and used to 
give them extra food. 


I. THE CLOSING OF THE CASE FOR THE DEFENCE 


1. Colonel Smith's Closing Address on Behalf of All the Accused f 1 ) 

From the outset of the trial the Defence felt the need of the services of 
an expert on International Law. For instance, they wished to attack the 
Charge Sheet, but they thought that they could not do so until they had 
had expert advice. 

On the first day of the trial the Court decided that it was desirable to hear 
the evidence and that they would preserve the right of the Defence to object 
to the validity of the charge at some suitable time during the proceedings, 
when the Defence felt competent to deal w'ith the argument in law. 

On 27th September, 1945, one of the DefendingOflkersappliedforColonel 
H. A. Smith, then Professor of International Law at London University, to 
be made an additional Defending Officer. 

The spokesman of the Defending Officers explained that if this application 
succeeded. Colonel Smith would become a Defending Officer. At a time to 
be arranged, he would exercise the right, which the Defence had reserved, 
and which had been granted, to object to the charges as disclosing no offence. 
He would also deal with certain other legal matters on behalf of all the 
accused. 


(>) Since Colonel Smith’s remarks were made on behalf of all the abused 
is subsequently made in these pages to points at which Counsel pending mdi . 

accused adopted, in toto and without further treatment. Colonel Smith s remarks on 

_ 1 : _j: u.. 


F 
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S |: d f Ad T»' c *° la.io„ 6 of,he Royal 
Preota, any member ofS 

The spokesman of the Defence renliid th->. the Detence was going to be. 

in their minds, and that the original annli- f CgU atlon 6 had present 
object to the charge on ih> c " , PPbcarion was to reserve the right to 

upon Rule of Procedure P thaMh" * dlscIosed no of Tence. It was 
rroccaure 32 that the argument would be based.(i) 

Sd Z rtr' r e - ** » «**«,», »>■ 

another „p„ of obSon 'hem w^ a H >"° vidi "* f " 

Jurisdic tion. The wording of r ,, i / margmal note Special Plea to the 
same as that in the marginal n S , “i, 10 ! 1 6 r ot the Ro - val Warra nt was the 
then to be some CcZ lie a <1 f ° f Pr ° Cedure 34 ’ There ^cd 
adopted by the Prosecution that^ih^n, ,f PUt forward by fhe Defence and 
could not attack the jurM^oft 1 ^^ ^ 

Defending Officer'^preltmtine red to hear Colonel Smith as a 

Officers first obtained the sanct^n S th^r ’ P rovided that the Defending 
An order adding Colonel Smith , t Convenin S Officer to this request, 
bv the Competent CommSr ! . H ad . d,t r 0nal Ending Officer was made 
^ h,s ■- 

t ic r“T ,he c ° un *• * -— 

a war crime. Any decision that on/ d guilty ° r not g uil, y of 

guilty of a war crime under the Law of /t m ° r !-? f the accused were not 
proceedings in which they were -i, a ut| ons did not prejudice any future 
in Courts administering other law UP ° n ^ Same or s ' mdar evidence 
at Auschwitz, could be tried bv a Pnlfh/ 3 * which ori S inated Poland, 
■aw. It could also be tried under / C ° U ? 3S an offence against Polish 
Military Government. crman law under the control of the 

Furthermore, no acouittai ,, . 

the German Government The Germ// llmit the res P on sibiIity of 
Article 3 of the Hague ConventionvT™" 1 remained liable, under 
and the German Government was / ad acts done ' n ds name » 

Pensation to every non-German subiec/h" 8 /^ f0r paying thc ful,est 

cantps, or to the ***^^£?£^* the concentration 
Expounding his view that the c 

Counsel submitted that the Court // administcr c d only International Law. 
sat in time of war to decide upon the i/,? V s,m . ,lar t0 a Prize Court which 
by H,s Majesty’s ships. The Prize r cga ,ty or illegality of captures made 
Commission, it was a British Court but S C ° ns,ituted by the King’s 
—-- rt. but did not administer a law laid down 

notdiX ln i lead t0 a , n > charge, may obee,,o,h,>L ° f * ar criminals - ‘he accused. 
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by the King or by Parliament; it administered the Law of Nations. The 
present Military Court was constituted by Royal Warrant which laid down 
the procedure to be followed by the Court, just as the Order in Council laid 
down the procedure to be followed by the Court of Prize. But neither Court 
took its law, as distinct from its procedure, from the King or from Parliament. 
Parliament could intervene, but Parliament did not. The principle involved 
was made clear in the case of “ The Zamora ’* ([1916J 2 A.C. 77), in which 
the question in issue was whether the Prize Court was bound by certain rules 
laid down by Order in Council, and the Privy Council said that the Prize 
Court could not be bound by an Order in Council so far as the law was 
concerned ; it could be bound like every other Court by Acts of Parliament, 
but there were none in issue. So too it was clear that the present Court 
must use its own judgment independently of thc Manual of Military Law or 
of any other such authority. 

Thc next point which Counsel emphasised was that, generally speaking, 
it was a fundamental principle of all criminal law in civilised countries that 
a man could not be punished for a crime which was not definitely a crime 
under the relevant law at the time when the act in question was committed. 

No one would disagree with that outside Germany ; indeed, the first law 
of the Military Government had laid this down : “ No charge shall be 
preferred, no sentence imposed or punishment inflicted for an act, unless 
such act is expressly made punishable by law in lorce at the time of its 
commission.”(*) 

The argument that International Law was progressive and that, whatever 
it was according to the books, the Court should if desirable create a new 
precedent was most dangerous. By a law ot 10th May, 1935, Hitler, very 
impatient with the irritating tendency of the German judges to decide cases 
according to law, laid it down that people were to be punished, although 
they committed no offence against the law, if what was called sound public 
opinion demanded their punishment. That German law meant the abroga¬ 
tion of the rule of law. The Court was in danger of following the same 
course. It was no function of the Court to ask itself w hether the law was a 
good law or not, or whether it was adequate. Drawing a contrast with the 
forthcoming trial at Nuremberg, Counsel claimed that nobody pretended 
that that was to be a trial under the law existing in 1939. It was a special 
case governed by special international agreement of all the Powers concerned. 
The present Court, on the other hand, did not rest upon any international 
agreement; it was constituted by purely British authority, and its duty was 
purely to administer the law as it found it at the time of the alleged offence. 

Turning to his main argument. Colonel Smith said that he would deal, 
first with the question of what is and what is not a War Crime, and secondly, 
with the question of responsibility. 

The first problem was what is and what is not a War Crime ? In every 
crime one had to consider three elements : the Act, the Perpetrator, and the 
Victim. In each case the Prosecution had to prove the accused guilty in all 
three respects. In most cases the last two elements did not matter, but there 

(*) The first sentence of paragraph 7 of Article IV of Military Government Law No. 1. 
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were some crimes which could be committed by some people only, and 
certain crimes could only be committed against certain people. 

Pursuing his argument along these lines. Counsel asked first what acts 
constituted war crimes ? He directed the attention of the Court to Chapter 
XIV of the Manual of Military Law. That chapter was technically not an 
authority in the sense in which lawyers understood the word ; that is to say, 
as something which was legally binding. It was not meant for lawyers but 
for serving officers, as a practical working instruction. He thought, however, 
that for the most part it was perfectly sound in law. Paragraph 441 of 
Chapter XIV of the Manual which was substantially the same as the relevant 
provision in the American Basic Field Manual, Rules of Land Warfare , 
said . The term War Crime is the technical expression for such an act 
of enemy soldiers and enemy civilians as may be visited by punishment on 
capture of the offenders. It is usual to employ this term, but it must be 
emphasised that it is used in the technical military and legal sense only, and 
not in the moral sense. Paragraph 442, which enumerated four classes 
o> war crimes, in sub-paragraph 1, specified : “ Violations of the recognised 
rules of warfare by members of the armed forces.” 


When one readViolations of the recognised rules of warfare by members 
of the armed forces and then read paragraph 443, which gave a long list of 
examples of violations, it could be seen that they had only one thing in 
common ; they all had something to do with war. They were all concerned 
with military operations, ending with treatment of the inhabitants of occupied 
territory. Counsel claimed that when the Prosecutor quoted Paragraph 
4_ < 1) he had overlooked the words “ by members of the armed forces ”. 


In its general arrangement, the Manual corresponded, broadly speaking, 
to the rules of warfare attached to the Hague Convention No. IV Relative 
to t e Laws and Customs of War on Land. The greater part of this chapter 
was devoted to explaining what could and could not be done in actual 
operations. If the chapter were read as a whole, it could be seen in the right 
perspective. The only purpose in making a war crime punishable on the 
individual was to secure legitimate warfare ; without this terror hanging 
over individuals there was no certainty that mere international action on the 
intergovernmental level would secure legitimate warfare. 


Colonel Backhouse had quoted paragraph 383 of the Manual, which said : 
it is the duty of the occupant to see that the lives of the inhabitants are 
respected, that their domestic peace and honour are not disturbed, that their 
religious convictions are not interfered with. . . That passage was a 
paraphrase or Article 46 of the rules attached to the Fourth Hague Con¬ 
vention He had tailed to see that the words” It is the duty of the occupant ” 
refer on |y to the enemy state. Throughout the Hague Convention the words : 

The occupant were always used in the sense of the enemy state. When it 
was a question o making a case against individuals these provisions con- 
cernmg the duties of the occupant were entirely irrelevant. It was the duty 
of the occupying power to sec that everything was done properly in occupied 

Aw nt ? r V r a ? d ^ lf the occu P>' m S p°' ver failed in that duty it had, under 
Article 3 of the Convention, to make compensation. 


It was easy to misunderstand these sections if one did not bear in mind 
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that the primary purpose of the rules was to secure the responsibility of the 
enemy government, and that it was only in certain exceptional cases, which 
were carefully defined in the Manual , that responsibility rested upon the 
individual. 

These paragraphs were all bound together by the common principle that 
all the acts cited were directly connected with the operations of war, and the 
purpose of the punishment of war crimes was to secure the legitimate conduct 
of the operations of war. In the present trial, however. Counsel submitted 
that the Court were dealing with incidents, which certainly occurred in time 
of war, but which had no “logical connection with the war w hatever. They 
were done in accordance with what was begun in peace as a peacetime policy 
and was intended to be carried on as a permanent and long-term aim until 
its purpose was achieved, the extermination of the unfortunate races involved. 
The only difference which the war made to this long-term policy was to in¬ 
crease the geographical area over which it could operate. In what way did 
it assist the security of the British forces to punish someone who had been 
guilty of misbehaviour in a German concentration camp ? 

The American Manual was in this respect substantially the same as the 
British and there seemed to be a substantial general agreement among the 
various military manuals as to what a war crime was. They all had this in 
common that it must be a crime connected with the prosecution of the war 
in some way or another, either with hostilities which were still proceeding, 
or with resistance against occupation in a territory under Military Govern- 
t ment. 

Counsel referred to the fact that the Court was, under Article 8 (iii) of the 
Royal Warrant, instructed to take judicial notice of the Laws and Usages ot 
War. He suggested that what he had been trying to define was in fact what 
every soldier would regard as a war crime. 

When a member of the Court pointed out that in modern total warfare 
between nations everybody was involved. Colonel Smith replied that the 
point which he had been explaining was a completely different matter from 
the distinction between combatant and non-combatant. He agreed that the 
circumstances of modern war made it much more difficult to draw the old 

1 distinction between combatant and non-combatant. It was, howevei, 

irrelevant whether the perpetrators were combatant or non-combatant. The 
important point was that whatever was done in these camps had nothing 
to do with the operations of the war, because it began long before the war 
and would have continued long after it. Probably the tasks on which the 
unfortunate people were employed had something to do with the war effort 
because all work was connected with the war effort, but the accused were not 
being tried in connection with tasks performed, but with ill-treatment in the 
camps, which was entirely another matter. 

Colonel Smith dealt next with the positions of the perpetrator and the 
victim Concerning the perpetrator, he drew the attention of the Court again 
to paragraph 442 of Chapter XIV of the British Manual (which was sub¬ 
stantially identical with the provision contained in the American Manual) 
of which the first sub-paragraph was : “ Violations of the recognised rules 
of warfare by members of the armed forces ”, Civilians could commit war 
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crimes such as espionage, war treason, and marauding, and a civilian could 
be guilty of the murder of a prisoner of war, but that was all. If he committed 
any of these acts he would be committing an act of hostility and an illegi¬ 
timate act oi hostility, for which he could be punished under the second 
sub-paragrapht 1 ), but none of the acts charged in the charge sheet before 
the Court, except possibly one, came under that head. 

In one ot the few instances charged where the victims were prisoners of 
war, a British subject who had been captured as a prisoner of war was 
transferred to the concentration camp. This was a clear international 
w rong, but the wrong consisted in ceasing to treat him as a prisoner of war, 
in taking him out of the camp where he was protected by the Geneva Con¬ 
vention, and putting him in a concentration camp where he was exposed to 
t le same treatment as any other inmate. The responsibility rested with those 
who sent him to Auschw itz or Belsen, but the responsibility of the people at 
Auschwitz and Belsen was the same in regard to that man as to any other 
inmate. Counsel did not know whether they even knew he was a prisoner 
o v\ar. n any case they had no option but to treat him as anyone else. 

at was \\hy he emphasised the importance of drawing a clear distinction 
between the responsibility of the German state and the responsibility of the 
individual in each particular case. 

The victims must be Allied nationals. It was no part of the business of the 
t-ourt to punish crimes committed by one German against another, or to 
punish Germans for crimes committed against their allies. There were 
references to Hungarian and Italian victims who were certainly not Allied 
nationals, even though some of them had changed sides. The words “ Allied 
a lona s ad a definite meaning and related only to those who were 
nationals of the countries known as the “ United Nations ”, 

Among the victims, Poles were, he thought, in the large majority together 
ith some Czechoslovakians and possibly Austrians. Paragraph 443 of the 
Manual included among war crimes the ill-treatment of the inhabitants of 
occupied territory. The British Government regarded Poland and the 
Czechoslovakia as territory occupied by the Germans in the 
sense or the Hague Convention. Yet what were the accused to do ? Should 
they obey the law of their own country or act upon International Law ? 

nafionnW a SUbmi “ < *! ^ at ^erever there was a conflict between Inter- 
ational Law and the law of a particular country it was the duty of the 

wheim'ni | hat , CO T y t0 r 0bey h ' S national law - For that there was over¬ 
whelming legal authority from which he selected two cases The first was 

.ta, of «o r ,„ , JW, heard i„ 1906 in ,he ScoS High Court “r 
Justiciary (8 Sessions Cases, 93 : 43 Scottish Law Reports 872). The British 
Parliament had passed an Act prohibiting certain forms of fishing in the whole 
of the Moray Firth in Scotland, including a considerable are! beyond the 
recognised limits of territorial waters. A Norwegian fished outside territorial 
waters but within the area covered by the Statute. He was convicted in a 

h C M tt Jh\ < S Urt and ,he Hlgh C ° Urt ° f justiciary on a PP eal unanimously 
held that they were not concerned as to whether the Statute violated Inter- 


(■) Which specifics that war crimes include, “ Illegitimate hostilities in arms committed 
by individuals who are not members of the armed forces.” tnutted 
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national Law or not. The Law of the land, expressed in an Act of Parlia¬ 
ment was binding on the court and they had to uphold the conviction. 
Counsel commented that if Parliament inadvertently overstepped the limits 
of International Law that was a matter not for the individual citizen or 
judge, or policeman, but for discussion between the governments concerned. 

The facts of the second case, Fong Yare Ting v. United States (93,149 
United States Reports 698) heard by the Supreme Court, were that Congress 
passed legislation restricting Chinese immigration in direct violation ol a 
Treaty with China. The decision was that the provisions of an Act of Con¬ 
gress passed in the exercise of its constitutional authority must, it clear an 
explicit, be upheld by the Courts, even in contravention of the stipulations 
in an earlier Treaty. 

The attitude of the German Courts was exactly the same. The principle 
that where there was a conflict between International Law and municipal 
law the citizen was bound to obey his municipal law did not diminish the 
responsibility of the State towards the offended State for its failure to make 
its internal law correspond with its international obligations. 

Naturally Great Britain did not recognise the annexation of Poland or ol 
the greater part of Czechoslovakia, but by German law, which Kramer and 
all the other defendants had to consider, part of the western hall of Poland 
was German territory ; it was formally annexed to Germany The annexa¬ 
tion of the western part and the establishment of the so-called General 
Government ” in the eastern part of German-occupied Poland were both 
equally permanent; the Polish State, from the German point of view, had 
ceased' to exist, and German law with minor variations was equally applied 
to both Every German in those territories, including Auschwitz which was 
in the annexed part, was bound by German law. It was no longer temporarily 
under military occupation in the sense of the Hague Convention German 
law was applied by German authority, and the Polish State and Polish nation 
had ceased to exist. 

It might be that the annexation was premature. A precise parallel had 
occurred during the South African War. In May, 1900. about eight months 
after the beginning of war, the British Government prematurely published a 
proclamation annexing permanently the Transvaal and th e Orange 
State. Would any officer of the Court, if he had been an officer serving 
South Africa at that time, have ventured to say to his superior: I am 

afraid the Government has been premature in annexing these countries, a 
I am afraid I cannot obey your orders ” ? They would, sugffsted Couns 
have had to obey the articles of the proclamation and leave it to the h gher 
authorities to settle the question in the normal way on the international level. 

So far as all the accused were concerned, Auschwitz was Germany, and the 
people in it were German subjects. They were not German citizens bemuse 
the citizenship in Germany belonged to a privileged class by virtue of the 
Nuremberg law of 1935, which restricted German citizenship to pure 
Germans, but they were subject to the full force of German law, and owed 
allegiance to Germany. This analysis applied also to Czechoslovakia. The 
dismemberment of Czechoslovakia was piecemeal butThe»bstance^of the 
matter was the same, and from the point of view of any German that country. 
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except the parts ceded to Hungary or Russia, was German territory either by 
direct annexation or by a Protectorate ; between which there was onlv a 
technical difference. 


It might be argued by the Prosecution that by the books or by the 
authorities the alleged acts were not war crimes, but that it was necessary to 
ring the law up to date. International Law was not static ; it was continually 
developing. It had to adapt itself to meet new situations as they arose. 

here I ore, the Prosecution might say, something which was not a war crime 
according to the books and according to the precedents of history was about 
to be a war crime from the time the Court gave its decision. 


admitted that International Law was not static, but submitted 
lat its development always took the form of the application of accepted 
principles to new situations and never of a reversal of these principles. For 
l"f ‘ 3 "“’'? th * Winning of the war Britain had made a proclamation which 
treated almost everything as contraband. Certain neutrals objected and 
pointed out quite rightly, that Britain had never gone so far before. The 
sound' Th' Ch h ' S V* J 7 ty ’ s Government put forward was also perfectly 
£2LJr pnncip C ? COnlraband ’ howcv er, argued Counsel, was that the 
hcln^t Ini Cd t0 St ° P and CaptUre any car 8 oes which were going to 

ments Of H ,n ^'7 7 tht ‘ W3r ’ 3nd the technical a " d Physical require- 
u em armed forces had brought practically every article of 
commerce within the principles of contraband. 

pri " c 'P le a PP'- v to present case ? Could it be said that 
crirne som^h t Wh,ch com P el| ed the Court to treat as a war 

Court °7 "f Wh ; Ch had nothln e whatever to do with the war ? The 
not new l „ faced wuh a new problem. The facts, unfortunately, were 
Imerna.ion d P V n ^ ‘" tens,ty and atrocity and if it were said that modern 
carrms in i -m ? V ° U ^ * t0 punish maladministration in concentration 

orinciDle thnt 7 ^ ‘ :onc,uered ’ tbe Gourt was faced with the fundamental 
principle that it must not make its law after the event. 


I 


I 


asked who, 1,7'^ qUeSli ° n 1 ° f i , ndividual . and state responsibility, Counsel 
thinesthev worp e ace used could be individually punished for the various 
was that the Sm CCU *f 0 doing- In International Law the general principle 
when a B^ifh hin 7! the ,nd ‘ vidual was ^sponsible. For an example, 
illeeal and was • P 7' 7 capture which was subsequently proved to be 
SfthJ nf ,i Cmned , as SUCh by the Prize Court ’ Result was not 

pay compensation foiMh^h- was P ur >ished. Instead, the Government must 
was well establishet a * 'P and its cargo. The general principle involved 
ceptions of wh '-h ,l f « r 0 bv,ous reasons. To it there were a few ex- 
permitted a niraio't h ^ 1 lat °^ lbe p ' rate - International Law had always 

a lirap n .imW 7. numan race. There were other exceptions created by 

and white slave traffi^ 'a* ^ 7^ dealt witb sucb tb ' ngs as the opium trade 
reason Sinalha in ^h A r hCr ex 7 pl,0n was that ofthe war criminal, the 
soot^ woufd L il‘ wf SCnCe ° f 3 fight to punish a war criminal on the 

such reason innlipH P fr, S |l 7° C3rry ° n °P erallons of war in security. No 
these ras'c ° C3SC now belore the Court. It was dealing with 

c n y a er e war was ended, and nothing that had happened in 
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concentration camps had affected British operations in the slightest degree 
while the war was still in progress. 

Counsel next suggested that, in so far as the accused obeyed orders, all 
these orders were legal. There had been in Germany a most extraordinary 
situation in which there was not and could not normally be any conflict 
between a leeal executive order and one illegal in the sense that a law did not 
permit it. In the very first stages of Hitler’s regime the Reichstag abandoned 
all its powers and Hitler became the Executive and Legislator in one Not 
only did Hitler himself combine all these powers but he also delegated them 
to certain persons who were directly responsible to him. The orders of each 
of these had the force of law within his limits, and among their number was 
Himmler. By various stages Himmler became head of the police, including 
the Gestapo and S.S., and in 1943 he became Minister of the Interior 
Under the German legal framework he could issue an order which as such 
had the force of law. That was reinforced by a law of 10th February, 1936, 
which put the Gestapo and, in fact, all police activities beyond the reach of 
the law in so far as they were of a political nature. The substance of ,t was 
that no action undertaken by the Gestapo or by any police, in so far as it 
had a political character, was subject to any control of the courts , an. 
Counsel commented, the word “ police ” had a wide meaning m Germam 
Neither could any police action be questioned by anybody except at the 
peril of his life. Counsel could not produce a law legalising the Pinters 
at Auschwitz, but submitted that all that was needed was an order from 
Himmler saying : “ Have a gas chamber That order was a to££ 
every German had to obey in so far as it concerned him. In the case of the 
average German it was impossible to have the kind of conflict which might 
ar^c fit England, where a man might question .he order of his superior 
officer and say : “ You cannot give me that order under the Army Act. 

Kramer had stressed the fact that all decisions on m att ^s of Policy, in¬ 
cluding those regarding the gas chamber for instance, came from above, that 
he was g rmere adminisuato? who carried on the routine work of the camp 
and that it was outside his power to decide, for example, who was to be put 
into the camp or taken out of the camp, for death or for any«rther pup • 
Kramer’s evidence on this point was not. Counsel believed, contradicted 

anywhere. 

At Auschwitz Kramer was merely the head of one section of'this vast 
camp Colonel’smith submitted that from the evidence it seemed that the 
Kommandant of the camp held a very humble 

that all the people under him were nothing more than the humblest kind 
administrators. 

Turning to the defence of superior orders Counsel pointed outthat the 
original text of paragraph 443 of the Manual of Military Law stated . It 

is SS y <E£r“ 1. April, 1944. the provision was allercd, so us no! 
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to destroy, but greatly to weaken, the defence. Counsel submitted that the 
original text was right and the amendment wrong, and repeated that the 
Court was its own judge of law and was not bound to takcit from the War 
0lfi ce, the Privy Council, or any other authority. The original text was 
in accordance with the ordinary experience of the necessities of militarv’ 
discipline and was, moreover, in precise agreement with the American 
Manual. In paragraph 347 of the American Manual it was said that 
Individuals ot the armed forces will not be punished for these offences in 
case they arc committed under the orders or sanction of their government 
or commanders. The commanders ordering the commission of such acts 
or under whose authority they are committed by their troops, may te 
punished by the belligerent into whose hands they may fall” It would 
sure'y be most unfortunate if the Court were to condemn people, in cases 
where the delence of superior orders was pleaded, by virtue of an amendment 

' «- th i 1r ‘ tlsh ) 1anuaL The text was a t variance with the American and other 
orticial manuals as a result of a change introduced in April, 1944, whereas 
the dates in the Charge Sheet began in October, 1942. 


2. Major Wtnwood's Closing Speech on Behalf of Kramer, Dr. Klein, 
yveingartner and Kraft 

Major Wmwood did not dispute the fact that Kramer, Klein and 
ungartner were for certain periods members of the staff at both camps 
• nd therefore, to a certain degree, responsible for their administration. The 
degree of their responsibility should be considered according to the period 
during which they were at the camps and the positions which they held. He 

tlvit hp in \‘ tC t * 1C ^ 0url to say that Kraft was never at Auschwitz, 

Was nev P threc days in the Wehrmacht barracks at Bergen, and that he 

rcmarTsTh.A mC, m ° f , thc . stafT of Belsen concentration camp. Any 

at An- hv I L d^ U I1 j’ d ’ cc wit h regard to the conditions and responsibility 

Klein^n l w" "" Sh ° U ' d therefore 1x5 considered as confined to Kramer. 
Mein and Weingartner. 

themsands^of 1 ' S ''i nC ''°" Auschwitz and Belsen. At Auschwitz 
of people dicd P U ° rC kl Cd m the g3S cbamber : at Belsen thousands 

witz°camc ‘If 0rdm rCgarding the gassing of victims at Ausch- 

Kommandant of Ausehff No of Bi ; kenau but from the 

Auschwii 7 Mr, 1 uu U No - '• There wa s a political department at 
there was evidence Was res P ons 'hle for the incoming transports and 
present at U e of department used always to be 

ment was the o'™ ° 1 ° ,ncorn ‘ n 8 transports. The political depart- 

tTe Camn r A Cspo u nMblc within the camp Auschwitz, under 

ind foT P th e r uhim o °i Auschwitz, for bringing internees into the camp 
aJthoritv Snd hi - C ° Ver this dis P osal > Kramer had no 

manSofficerof ? P °f° n sh ° uld be compared with that of a Com- 

administalion of the'peop^ iliside^he WaS confined to the 

, R H efc : e r .«* »■* •” stL£*st e 

Bcndel and Hoessler in this connection.(') 

0) See pp. 20, 36, 39, 41 and 42. - 
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On behalf of Klein, Counsel pleaded superior orders. The accused had 
admitted that, acting on orders by his superior officer, he made the selections 
of the incoming transports. He further said that he never protested against 
people being sent to the gas chamber, although he had never agreed with it. 
One could not protest when in the Army. The order which he was given 
and which he carried out, was in itself lawful, namely to divide prisoners 
into those fit for work and those unfit for work. If he had refused to make 
the selections himself other doctors would have done it. A British soldier 
could refuse to obey an order and he would face a Court Martial 
when he had an opportunity of contesting the lawfulness or unlawfulness of 
the order which he had been given. Dr. Klein had no such protection. 


The names of many doctors had been mentioned in connection with 
experiments but nowhere had the name of Dr. Klein been mentioned, and 
he himself had said that he had no direct knowledge of such experiments. 


Klein had said that the actual selecting was done exclusively by the doctors. 
Kramer admitted that he often, in the course of duty, stopped and watched 
the selections, and he denied categorically that he himself made the selections, 
and he also denied that on behalf of his S.S. staff. 


As to the extent of Kramer's responsibility. Counsel said die quarter¬ 
master side of the administration of Birkenau was earned out by Aujhjjtzl 

The issue of food, clothing and everything else was the responsibility 
thef Kommandant of Auschwitz No. 1. What could be latdla,-the door of 
Kramer was what actually happened inside B.rkenau from the pomt oi view 
of the administration of that camp. The evidence of Grese Borman and 
Weinaartnert 1 ) showed that beating was done without his authority an 
without his knowledge. Counsel invited the Court to consider the many 
difficulties that arose in the course of roll-calls and the peop ® " ° b ^ d 
cone with them and to accept Kramer’s word against the uncorroborated 
allegations contained in Rosenthal's affidavit 2 ) Counsel denied that 
accused was at Auschwitz at the time alleged by Glinowicski.( ) 

Regarding the allegation of Glinowieski against Weingartner, f Cou " se * 
said that there was evidence that Glinowieski's brother b jd comrmUed tw ce 
in Quick succession a very serious offence against camp orders, namelybeing 

Jos" unauthorised articles, ^ere was a reasonab e doubt that 

it was Weingartner who was responsible for the beating , 
not actually seen it happen. 

Counsel asked Ihe Court to remember, when eo.sidenng Su ryhern's 
allegations,!*) the difficulties which Weingartner would have to contend with 
while having to supervise 1,000 women. 

The evidence of Hermann, Klippel and of Kraft himself («) indicated that 
the last was never at Auschwitz. 

As to Kramer’s responsibility for conditions at Belsen, Couusel maintained 
that the Court had had placed before it sufficient evidence to have a picture 
during the period of Dumber 1944, until the 
order which Kramer established changed into disorder, and when disorder 


(>) See p. 42. (*) See p. 33. 
(«) See pp. 42 and 49. 


"tVSee p. 15. (‘/See P . 15. (‘) See p. 16. 
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orwha. wa s happening 

"S typhus, which existed in the camn h*» sick peopie from contract- 

the h, March, he realised k -p it open. On 

J dispatch to his superior officer Glucks i^if ®. to ** done » and so he wrote 

WM » date a„ d p^: i °i^ , ^' D « 1 ™''tatl»epr«ltpo 1 ili w , 

supported Kramer's claim m h" " • Jtastro Phe. Volkenrath’s evidence 

*- » *« «m c —-*-5 

•E. day, it should be laid at the feetof the cbaotlc m onths before 

Kramer in the lurch. the men at Oranienburg who left 


that the witnesses were^fly^fsi^ 86 u™ ana,ysed k w ouId be clear 
last week in March to the date of ££1'^' ?* period from abou ‘ the 

food was scarce in Germany as a whot 7’ A ‘ 2* beginnin S * April, 
chaos had started. The numberseSterinl ST" had br ° ken down and 
teasing; Muller issued the food to the g , Be n were meanwhile ever 
to the internees, and once it left the cookh^ C °° ked il and issued h 

of People other than the S.S. to distribmch c '* beCame the responsibility 
had shown.0 distribute it, as Francioh, Bialek and Szafran 

Thv Court had heard that when iCm 

°gan. Roll-calls w'ere a part of ccm ^ ramer came to Belsen the roll-calls 

wK h f h being able to ma keou^—r °T P lifC 3nd il was the only 
hich had to go to Oranienburg esofehn? 1 ^!! f ° r rations - a "d the return 
eviH hC r atC at which they were comTni Whe " trans Ports were coming 
roll Ln If 01 Grese > Ehlert, Synger Koonc 8 'h ’d Gounsel Pointed out the 
roll-calls were not unreasonably freuuem n d Polanski wh 'ch showed that 

Regarding beatinoc n f °PP ressiv eIy administered( 3 ). 

restrain the inremees.'paSlfwS £L*?*" fo ™ «* ■»»»*»> u. 

He suggested lhe sb °" a «' of food came. 

10 the ticking of the fou^Esknf'a'lli'lii""* Ha ""™nnasch (<) with regard 

I- s 

--^grossly exaggerated by the witness. 




(J > See PP. 19,45,47,65 and 66. 
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Against the evidence of Sompolinski (*) Counsel submitted that there was 
overriding evidence that Kraft did not arrive at Belsen until the night of the 
11 th—12th April. The accused Klippel had said that he met him at the 
aerodrome on the night of the 10th-l 1th April. The accused Schmitz had 
said that, berause of typhus, the ordinary S.S. men could not go f rom Camp 
No. 2 to Cr.mp No. 1. Apart from Sompolinski there was no evidence that 
Kraft ever <et foot in No. 1 Camp. 

Another Defence Counsel would deal with the question of concerted action 
and all that Major Winwood wished to say was that there could not have 
been any concerted action in the chaos of Belsen. 


3. Major Munro's Closing Speech on Behalf of Hoessler, Bormann, Volkenrath 
and Ehlert 

Major Munro began by submitting that it was not the task of the Court 
to judge the policy of the extermination or persecution of the Jews. 1 he 
Court had to judge people called upon compulsorily by their government to 
undertake the execution of its policies, just as he and the members o t c 
Court had been called upon by their Government under the emergency 
powers granted to it by Parliament. When there was a conflict between 
Municipal and International Law, a man was not presumed to know inter¬ 
national Law and apply it in defiance of his own law. 

Counsel submitted that, while hearsay evidence was admissible before the 
Court, when hearsay evidence appeared in an affidavit it ought to he s- 
counted altogether. 

The witnesses who claimed to have seen Hoessler taking part in 
might have seen him sorting out people on parade, for w at t ey 
realise at the time were quite different purposes. Witnesses, eca . 
knew that there had been gas chamber selections, jumpe o e 
that if people were picked out on parade and never seen a ? a,n a , 

sent to the gas chamber. It was clear that on these para es peop 
selected for working parties and that those thus selectc were som 
away from the camp to work somewhere else and were ne\er s 
There were also selections of those suffering from sea ies. 
positive evidence that the persons did not know what a para t now- 

panic or stampede would be the inevitable reaction if e> scenes 

ledge, and there was no satisfactory or convincing evi ence 
of this kind did occur. 

Counsel submitted that Hoessler’s reply to Sunschein’s allegation O was 
a reasonable explanation. Counsel pointed out a c , ^ 

Klein did not say that it was Hoessler who sellected her. Did the Court 

believe that if the circumstances had been as desen e > , could 

Hoessler had actually taken the attitude described, t is gir. ^ not 

possibly have escaped so easily ? Or that if she had on c 

have been recaptured again very quickly ? ... .. 

There was evidence before the Court that Hoessler did cv^yl. ng^ .^ c ° ^ 
not only to save as many people as possible from dea , 
the conditions in the camp and the lot of the prisoners._ 


( l ) See p. 21. (*) See pp. 17 and 42. 
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Some weeks elapsed between the revolt in the crematorium n\ 4 , 
executions alleged to have been ordered by Hoessler It • an ,1 tbe 
tell from the evidence whether the u y , e , ’ “ was lm Possible to 

« could no, bo ass^d dJring S *' V ' n a '™'» "»> 

the absence of Prosecution evidence The W3S "° trial ’ in 
position as a public hangman and he could not be Sd? ^ Same 
out what the Court could not say w£ 

=r„^cir g TL a r vit n r ,h f ai 

was either Kramer or his nreHfw»cc P ’ ^ be ^ ornrnan dant of the camp 
of Auschwitz No I How couldlhe ° r ,! ke!y Bauer ’ the Kommandant 
deponent had been confuJS in ^ ^ ^ given SUch orders 9 The 

Kommandant Reeardine Hanm L ™ 3 'f/ ° P tbe ldentit y °f the camp 
was usual in all cour,s Jcdmin * a " ega,,on <*> Counsel said that it 
murder, to prove ,^"nTct S^ ** 

KiKk'" 1 Thi^confi^on^ver^de'^rt 6 ^^ ^ C °" fuSed her wit h a certain 
made by the accused herself • fn" ' y ' d n0t arise on,y ^ rom a suggestion 

■ ‘wW - «.tsrsr * i " m ~ said ,ha ' she “ 

atI!SS*« s *S^ y ^^!je) <>r tlie incident of April. 1943, 

the witness’s original affidavit In tbe incident not mentioned in 

the accused ? The Court "?! ^ W3S recorded t0 have recognised 

was not the result of a conver J ed wonder whether this girl’s evidence 
case the accused insisted that she hh etween ^ er and Wolgruch. In any 
May, 1943, a month Ser Th P t "°‘ amve in Birkenau until the 15th 
her on this date and it would s, C3r J!? d Prosecutor had not cross-examined 
e, and ,t would seem therefore that her evidence must stand. 

The'Prosecution admit'fed^ d ’ Scipline by hittin 8 with her hands, 

made the general observation rw ^ ^ as , som ^ | mes necessary. Counsel 
rather a different meaning from th ° ^ ngbsb word “ beat ” could have 
which could signify anything Torn ° f t | he ,? erman word “ schlagen ” 
English word “ beating " in .L 3 s,ngle blow U P to a beating. The 
In . . g mV ° lved repeated blows and severe blows 

same as that for by ^°™ ann * Counsel’s argument was the 

parade or other sorting K onS„ V he "? Ust have hcen seen on some 
deponents made a miJaE P i®! ,di . n8 them away aad that the 

anything beyond the fact tint th i C . aflRdaVit °f Malachovska ( 5 ) prove 
selection ? There were no d^ors 0 ^'°" mV ° ,ved was " ol a gaschambcr 

of a party of 150 and they were sent °!! ly 50 glfls Were taken out 

obvious that they were being tnn r ° u t s,ue the camp. It was perfectly 

Borm a • 8 trdnsferredfroni one Kommando to another. 

Borman admitted that she w- 

only to keep order, and she took ^ cbam ber parades a few times but 

was no satisfactory proof that sh» ,ra eLtln8 part - As with Hoessler, there 
-- P that s he did any selecting. Counsel also applied 

rti _ ----- 


o^p.43. 


PP- 13 and 22. ( 5 ) See.p. 30. 
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to her the defence of acting under coercion in so far as she was present on 
parade at all. 

It was true that technically Ehlert was at Auschwitz, in so far as she was 
at a sub-camp called Raisko. The only connection which that camp had 
with Auschwitz was that it was administered from the Headquarters at 
Auschwitz No. 1, and it had no connection whatsoever with Birkenau, with 
which that Court had been largely concerned. It would further appear 
from the evidence that she had no connection with the gas chamber, and nc 
evidence had been produced against her in respect of Auschwitz. 

If Herkowitzl 1 ) was beaten, in Counsel’s submission she was beaten in 
the political department with which the accused had nothing to do. I he 
first part of Loffler’s affidavit ( 2 ) could not be accepted, since it did not 
specify what part the accused took in the alleged ottence. 

Counsel concluded by examining the question of" concerto 1 action ’ 
in relation to Regulation 8 of the Royal Warrant. Hrst of all what was 
" concerted action ” ? The dictionary meaning of concerted w 
" planned together,” “ contrived " or “ mutually arranged and he ub 
mitted that the word could have no other meaning than its norma, 
common-sense dictionary meaning. _ ^ t 

Where was the evidence in this case of any such p ' ana "? g c’aid^for 
triving” and “arranging”? There was none. Could J be said, fo 
instance, that it was mutually arranged and planned to send a these tndl.on 
to the gas chamber, or that Hoessler. Borman, Volkenrgth and EWert 
planned and contrived in Belsen to bring about a course of del.berate^and 
homicidal starvation ? If the court were satisfied t lere was s 
the accused could not be held responsible for anything other than what y 
had been proved to have done themselves. 

It seemed that each of his four accused were entitled to ^ 00 ^ 

verdict, t>ut if the Court found them guilty, it was ounse s * acts oJ - a 
they could " only then be held coUccUvdy ^05^1^ ^ having 

ss sa.'ujsft sx »»—*•* ^ ** 

people. ., 

Evidence of collective responsibility would only be /’rmw''^ avc to s h ow 
and could be rebutted. In answer, the Prosecution wou 
what the accused could have done and failed to do to prevent the use ot 
gas chamber or the starving of prisoners at Belsen. 

4. Major Cranfield's Closing Address on BehatJ of Klippcl. Grese , Lobauer 
and Lothe , 

Directing the Court's attention to the parts of the 

aUeged the killing of Allied Nationals, Major Cranfield asked > 

included in this charge the names of specific Allied Nano n a s a nd vU > U 
was not sufficient to charge the accused with causing he ^th^of Allied 

Nationals whose names were unknown. He sugges e thecharge 

that, unless the killing of a specifically named person was included, the diarge 
would be a bad one on grounds of vagueness and general y._ 


(i) See p. 27. (*) See p. 30. 





84 


THE BELSEN TRIAL 


proceeded to examine the names of the persons alleged in the Belsen charge 
to have died in that camp, reminding the Court that his accused were charged 
with being together concerned in causing their deaths. 


He submitted that the evidence proved that Meyer was shot by a man not 
before the Court. The evidence proved that Anna Kis was killed deliberately 
by a man not before the Court. She was a Hungarian and, in his submission 
d she was a Hungarian she could not be an Allied National. It was a matter 
of which the Court must take judicial notice that a state of w'ar existed 
between the United Kingdom and Hungary, which had not been terminated 
by a peace treaty. Some reference had been made to an armistice. Counsel 
argued however that there was an armistice with Italy, but it could not be 
suggested that an Italian was an Allied National. It was, he thought, agreed 
that the names of Kohn, Glinovjechy and Konatkevicz had been wrongly 
included in the Belsen charge. 


Referring to the death certificates relating to the remaining seven victims 
counsel said that in each case the cause of death was stated to be death from 
natural causes. The dates of death were given, and the dates when these 
persons were alleged to have died were in a number of cases dates before his 
accused came to Belsen. One of the seven, Klee, was said by the Prosecution 
to be a British subject from Honduras, but Counsel for the Defence called for 
turther proof of her nationality since the death certificate stated that she was 
born at Schwerin in Germany. The evidence that these seven persons were 
i 0 u C jS en "Bclsen concentration camp was extremely flimsy. It seemed 
. a , e a ncm struck out of the Belsen charge all the specific persons whose 
deaths his accused were alleged to have caused, and the charge now read: 

insufficient t,0na S Unkn0wn '” which was ’ as he had already submitted, 

rj?" * ffi< ? avit of Anna Ja kubowice said of Klippell: “ I have seen him 
RrUil y W °T en ‘ She arrived at Belsen on the 1st January, and the 
.• S ,ff r ! IVe °u thC l5th Apr ‘ k Counsel’s submission was that the allega- 
thf> .UTr kf atlng must relate to the whole period from 1st January to 
dnrina vi PI 1 in f a:m ’ A tlle alleged shootings were said to have taken place 
said »h r 1 ^ k ^ A num l ,e r of witnesses supported Klippel when he 
Bekej he St Ja " uary t0 the 5th A P ril ’ 50 far from being at Bergen- 

that Klinri^ aS ° VCr onc hundred miles away in Mittelbau. Counsel denied 
that Klippel was part of Hoessler's unit, or of Kramer’s staff. 

Diament against Grese (*) regarding the latter’s responsi- 
LobL i -s , M f' V ' Ct ' mS f ° r the « as cflarT1 be r was vague. Regarding 

const-ie n t ious tht**!'?" T™ G ^ {i) ' Counsel asked whether, however 
roll calls w'nt L accuse was, it was not absolute nonsense to suggest that 

on the credih f°* ^ -° C ' ght hours each da V ? He also threw doubt 
on tne credibility of Neiger s words.( 3 ) 

pointed* 'TTh!h 1 UCSt T °f I !' e trudl Trieger’s evidence ( 4 ) Counsel 
garian and not an Affied National' Sh °° tinS by GreSe W3S 3 Hun ‘ 


(,) ** P-25. 0 Sec p. 29. O See pTTTTTs^lT 
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As against Triszinska’s allegation concerning Grcse’s dog,(*) the Court 
had heard the accused deny that she ever had a dog, and that has been 
corroborated by others of the accused and by other w itnesses from Ausch¬ 
witz. 

Regarding Kopper’s story of the punishment Kommando.f 2 ) Counsel 
referred to Grese’s evidence that she was in charge of the punishment Kom- 
mando for two days only, and in charge of the Strassenbaukommando, 
which was a type of punishment Kommando. for two weeks. The allegation 
of Kopper in her affidavit was that she was in charge of the punishment Kom¬ 
mando in Auschwitz from 1942 to 1944, but in the box she said that the 
accused was in charge of the punishment company working outside the 
camp for seven months. In the box she failed to reconcile those two state¬ 
ments. Was it probable that Grese would be in charge, the only Overseer 
of a Kommando 800 strong, with an S.S. man, Herschel, to assist her . 

30 prisoners were killed each day, should there not have been some corro¬ 
boration of this story ? 

Counsel asked the Court to disbelieve Szafran’s story about the shooting 
of the two eirls,( 3 ) in view of Hoessler’s statement that the windows of the 
block in question were fixed windows. The story was told neither in Sza¬ 
fran’s affidavit nor even during her examination ; she produced it on re¬ 
examination. 

Commenting on the allegation of Ilona Stein,( 4 ) Counsel asked whether 
-the Court believed, in view of the evidence, that an Overseer had any power 
to give an order to an S.S. guard ? He pointed out that the witness, in her 
affidavit, said : “ I did not hear the order He doubted also whether 
Grese could have beaten anyone with a belt as flimsy as that worn by an 
Overseer at Auschw itz, onc of which was produced as an exhibit. 

Eleven witnesses had recognised Grese in Court. Of these eleven five made 
no allegation of any kind against her. This fact threw doubt on the ev idence 
of those witnesses who said that she was notorious, a ferocious savage and 
the worst S.S. woman. 

Regarding Jasinska’s allegation that Lobauer helped in selections, Counsel 
asked how did she help ? It was quite impossible for Lobauer to defend 
herself against the allegation of such a vague sort. Counsel doubted whether 
many ofthe offences alleged against this accused were sufficiently serious to 
be war crimes. Of the accusation made by Borenstein,( 6 ) Counsel said that 
cutting up a blanket was an offence against the camp regulations ; Lobauer 
had said that if she found her doing that she very likely would have beaten 
her with her hands, which was all that was alleged against her. 

Turning to the evidence of Gryka, Rozenwayg ( 6 ) and Watinik ( 7 ) against 
Lothe Counsel said that the Court would remember the circumstances in 
which’their affidavits came to be made. He had found these circumstances 
from Gryka and Rozenwayg in cross-examination, and the accused Lothe 
had also told the Court her account. Over a month after the liberation o 
the Belsen camp Lothe was one of the very few Germans left in Belsen. One 


(>) See p. 35. ( 2 ) See p. 37. ( 3 ) See p. 13. (•) See p.14. P) See p. 24. 
(•) Sec pp. 16 and 23 for their evidence in Court. ( 7 ) See p. 36. 
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day she was walking through the camp when she was accosted by the three 
deponents, who started to shout at her, saying she was a kapo at Auschwitz, 
and to abuse her. They then told a British soldier that the accused was a 
kapo at Auschwitz, and thereupon the soldier took the entire party ofl'to the 
War Crimes office. Counsel’s submission was that the intention to accuse 
Lothe did not arise in the minds of these three deponents till they found 
themselves in the War Crimes office where they made up their story together. 

Tiie witnesses against Lothe were all young, and mostly uneducated. 

Further, the Court should consider what the mental condition of an internee 
at BeKen was after the liberation. The evidence given by a large number of 
Prosecution witnesses was embroidered and exaggerated. Counsel quoted 
i number of examples of evidence which had proved to be much less damning » 

on cross-examination than it had seemed at first. For example, Dr. Bimko 
had talked about beatings, which later turned out to be a box on the ear. 

Turning to a general discussion of the documentary evidence before the 
Court, Counsel said that a large amount of documentary hearsay evidence 
and opinion had been admitted by the operation of the Royal Warrant, and 
that it was for the Court to decide what weight should be afforded to that 
evidence. He drew attention to a passage in the Chapter on Evidence on 
page 70 ol the Manual of Military Law which ran as follows : “ The answer 
to the question why particular statements, verbal or written, should be ex¬ 
cluded irom evidence in judicial inquiries is that their exclusion has been 
found by practical experience useful on various grounds, and notably on 
the following:— 

1. It assists the jury * 

2. it secures fair play to the accused 

3. It protects absent persons 

4. It prevents waste of time 

“ It assists the jury by concentrating their attention on the questions im¬ 
mediately before them, and preventing them from being distracted or be¬ 
wildered by facts w'hich either have no bearing on the questions before them, 
or have so remote a bearing on those questions as to be practically useless as 
guides to the truth, and from being misled by statements or documents, the 
cfTect of which, through the prejudice which they excite, is out of all pro¬ 
portion to their true weight. It secures fair play to the accused because he 
comes to the trial prepared to meet a specific charge, and ought not to be 
suddenly confronted by statements which he had no reason to expect would 
be made against him. It protects absent persons against statements affecting 
their characters. And, lastly, it prevents the infinite waste of time which 
would ensue if the discussion of a question of fact in a court were allowed to 
branch out into all the subjects with which that fact is more or less remotely 
connected.” 

In Counsel’s submission the Court should be slow to consider the secon¬ 
dary evidence which was rendered admissible by the Royal Warrant, and 
should only take that into account where there were special reasons for so 
doing. 

Beyond any doubt in a Crown prosecution the case presented against an 
• accused carried with it a certain amount of authority, because non-military 
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cases were first investigated by the Director of Public Prosecution and cases 
before a court martial were investigated by the commanding officer. In the 
present trial Counsel asked the Court to proceed on the assumption that no 
proper preliminary investigation had been carried out. 

Counsel then suggested that the accounts of incidents which had been put 
forward by Prosecution witnesses were very probably a confused telescoping 
together of experiences undergone by them during the whole of their time in 
concentration camps. When accusations had to be made at Belsen there w ere 
only a limited number of S.S. personnel to accuse. A large number had gone 
away, and when these witnesses, having suffered so much, were given the 
opportunity of accusing somebody, then the incident, probably telescoped, 
had to be pinned on to one of the people available in custody. When the 
photographs were show n around the camp, and evidence was asked for, there 
was a great temptation for these young ill-educated girls to make accusations. 
That seemed to Counsel a likely explanation of the quite obviously wrong 
identifications which had been made. 

An affidavit should only be accepted by way of corroboration. An affi¬ 
davit alone, providing that the accused went into the box on oath and denied 
it and appeared to be reliable, could not be taken as being of any weight. 

Turning to the question of the gas chamber parades. Counsel suggested 
that general knowledge among the people paraded of the purpose of the 
parade was out of the question, because there would have been a stampede, 
however many sentries there were. It could not have been easy to discover 
from the procedure adopted when a gas chamber parade was intended, 
because when choosing working parties, as Starotska said, sometimes only 
Jews were called out. On other occasions when the weak or ill people were 
selected it was for quarantine or special blocks in another camp ; sometimes 
the authorities look people with infectious or contagious diseases, such as 
scabies. 

From the evidence it appeared that the usual ground for inferring that 
people had been gassed was that they disappeared. If they had been sent 
away to a factory, or to another camp, the same would have happened. 
Those who were chosen for the gas chamber could have had no idea what 
was in store for them. Otherwise it would have taken all day to get them to 
Block 25. Counsel suggested that, apart from being a cage for those intended 
for the gas chambers, it might well be that Block 25 was used as a staging 
block for any party that was to leave the camp after a selection. When a 
party had been chosen they would obviously have to be kept segregated 
until they were sent away. There were witnesses who spoke of people staying 
in Block 25 for days. (*) 

Block 25 was walled in and out of bounds to the Overseers; and Erika 
Schopf said that she had never seen an Overseer at Block 25. Grese, Lobauer 
and Lothe, once a selection was over, would have nothing to do with the 
prisoners selected. 

The ill-treatment at Auschw itz must be judged according to the general 
standard subsisting among the people in the camps. Account must be taken 
of the punishment meted out officially or semi-officially by the political party 
and, particularly in the case of Lobauer and Lothe, of the punishment which 

(') Regarding Block 25, see pp. 11, 13, 16, 17, 23, 35, 6t and 110-11. 
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they underwent themselves. Account must also be taken of the difficulties 
of the accused : there were few people in authority compared with the mass 
of prisoners. Kramer and others said that beating prisoners in any degree 
was against the German Regulations. A distinction should be drawn very 
sharply between a deliberate, wanton and cruel flogging and a quick cut with 
a stick delivered because the prisoner had done something wrong. Any 
regulation against the latter would be a dead letter, and Counsel doubted 
whether the latter could be regarded as a war crime. 

. There are four killings alleged against Grese and one against Lobauer. All 
allegations were made by affidavit except one made against Grese which was 
produced as an afterthought in re-examination. None of these shootings 
were corroborated. 

Counsel pointed out that the three women accused whom he was defending 
w'ere only at Belsen a very short time ; they arrived together in the middle 
o* March. The camp was in a chaotic condition ; disease was everywhere. 

Owing to the chaotic conditions of the camp there were very few working 
parties, and his three accused were all concerned with working parties. 

Counsel s submission with regard to the question of their responsibility for 
the general conditions at Belsen was that what was going on at Belsen during 
March and April, 1945, was beyond anybody’s control. The camp was 
hopelessly and increasingly overcrowded. The whole district w r as rapidly 
becoming a battle area. Transport and communications must have been in 
absolute chaos, and to attempt to make local purchases of foodstuffs for the 
extra thousands who were coming into the camp and to attempt to get extra P 

doctors to cope with the typhus was quite beyond Kramer or anybody else 
on the spot. The three accused were one Overseer aged 21, and two prisoner 
tunctionaries in the camp, and he invited the Court to accept the proposition 
that they were in no way responsible for conditions at Belsen. 

Towards April, 1945, various concentration camps were being approached 
by the Allied armies, from both the east and the west, and they had to be 
closed. The number of concentration camps grew less and less, until Belsen 
w as almost the last. Not unnaturally, the limited number of concentration 
camp personnel converged on Belsen. There was no conspiracy on the part 
of Kramer and others to run Belsen on the same lines as Auschwitz. 

Regarding “ concerted action ” and the Royal Warrant, Counsel claimed 
that the\Varrant could deal only w ith the admission of evidence, and it could 
not affect in any way the amount of proof which must be put forward by the 
Prosecution to establish a condonation among the accused. 

5. Captain Roberts's Closing Address on Behalf of Schmitz and Francioh 

Captain Roberts opened his final address by examining the meaning of the 
term “ concerted action ” contained in Regulation 8 (ii) of the" Royal 
Warrant. He pointed out that the word “ concert ” had been defined in 
Court as meaning “ plan ”, “ contrive ”, “ pre-arrange ”, It seemed to 
him quite clear from what the Prosecutor said, when replying to the Defence's 
applications for separate trial, that the Prosecution were trying to maintain 
that common action was the same as concerted action. Counsel quoted two 
almost consecutive passages in which the Prosecutor had in fact used the 
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term “ common action ”, then the term “ concerted action ” in the same 
connection. The words “ concerted action ” must imply two things, some 
prior planning with a view to a definite end, and full knowledge of the plan 
and of the end in view by those carrying it out. 

At Belsen it was clear from the scenes which have been so graphically 
described by Mr. Le Druillenec and by Brigadier Glyn-Hughes that there 
was chaos and disorder on a colossal scale, quite the reverse of concerted 
action. In Counsel’s submission, in order to prove that what occurred at 
Belsen was the result of concerted action, it would be necessary to show that, 
when each member of the staff arrived at Belsen, he was told : *‘ Here in 
this camp we mean to kill many people as painfully as possible. To that 
end we have introduced typhus into the camp ; to that end, we have, with 
the co-operation of the Royal Air Force, ensured that prisoners receive little 
food and no water, to that end we are asking all the other camps in the dis¬ 
trict to pour as many prisoners as possible into this camp ; will you not 
become a partner with us in this joint enterprise?' 

By inference, the Prosecution, claimed Counsel, had said that the mere 
presence of the accused during the commission of a war crime in itsell made 
them guilty of that crime. Archbold, dealing with principals in the second 
degree, on page 1429, read, however, as follows: “ There must also be a 
participation in the act; for even if a man is present whilst a felony is 
committed, if he takes no part in it and does not act in concert with those 
who commit it, he will not be a principal in the second degree, merely because 
he did not endeavour to prevent the felony, or failed to apprehend the 
felon.” f 1 ) In Counsel's submission, this passage relating to felonies under 
English law must be adopted by the Court when trying war crimes. He 
asked the Court therefore to consider only the evidence specifically relating 
to each accused. 

Counsel pointed out that Duieu's deposition said that " although 1 never 
myself saw him beat anyone my friends have told me that he otten beat 
them.” He did not say where or when or how he knew Schmitz, and 
although he mentioned his friends as saying they had often been beaten it 
seemed to Counsel strange that those friends never came forward themselves 
to give their own evidence. 

The draft deposition of Vaclav Jecny ( 2 ) was no more than hearsay upon 
hearsay with the added confusion of interpretation. The document alleged 
that Schmitz was an S.S. man, whereas the evidence of C.S.M. Mallc-n, of 
Klippel and of others of the accused ( 3 ) made it clear that he was never a 
member of the S.S. Further, from his own past criminal record and from 
the fact that he was a deserter from the German Army, it was obvious that 
he would never have been accepted by the S.S. or any other force. None 
of the Prosecution witnesses had recognised Schmitz in Court. His presence 
there depended solely upon an alleged photographic identification. 

Counsel pointed out that in two depositions made by Dr. Bimko, the 
victim alleged to have been shot by Francioh was a man. In Court, the 
witness said that the victim was a woman. Asked in cross-examination 


(>) ArchboliI: Pleading, Evidence and Practice in Criminal Cases, 31st Edition, p. 1429. 
O See p. 28. (*) See pp. 43, 49 and 51. 
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why she had changed the sex of the victim, she said that she had always said 
it w„s a woman. Counsel suggested that the whole episode was imaginary. 
In her evidence before the Court. Dr. Bimko admitted that she never knew 
the name of the accused and she also admitted that she never saw his photo- 
finiph until after she had made her first statement. How then could she 
possibly know the name of the person to whom she was referring ? Further¬ 
more. her first affidavit contained a simple statement that Francioh shot a 
man dead : according to the second, he had been shot through the stomach ; 
finally in Court she said that the victim had been shot in the head as well as 
,h>. stomach. She had had time to think over her story and Counsel 
suggested that it had occurred to her that perhaps the Court might think it 
peculiar that a man internee should be shot dead outside the cookhouse in 
the women's compound and so the witness had turned the man into a 
woman in her story. 

C ounse! pointed out that Szafran s deposition and her evidence in Court (') 
were conflicting as regards the person or persons who, along with Francioh. 
wcic alleged to have committed the shooting mentioned, the number of the 
victims, the lime of the shooting and the direction from which the offence 
was carried out. Furthermore, if this incident did take place was it not 
remarkable that no other witnesses had been produced to corroborate it ? 
Counsel also pointed out discrepancies between Siein's affidavit and her 
evidence in Court. 

In Counsel s submission all three of these witnesses, who had suffered so 
long under the harsh hand of their oppressors, could not be otherwise than 
violently prejudiced against any and all of the accused. In view also of the 
fact that the sworn evidence given by these witnesses in their depositions 
dillcred so materially from that given by them in Court as to amount to a 
complete contradiction, and that they had given no satisfactory explanation 
of this, it was necessary to reject their evidence completely. 

The affidavit of Irene Loffler ( 2 ) was the only instance in the whole of the 
ev idence against Francioh where the nationality of the victim was mentioned. 
Counsel pointed out that as Francioh came to Belsen between the 10th and 
17th March, a fact which the Prosecution had not challenged, he could not 
have committed the offences alleged by Loffler and Sunschein.f 3 ) Furthcr- 
more, Sunschein had made no allegation against Francioh in the deposition 
and her evidence in court was the first mention of an accusation. 

Maria Neuman ( 4 ) was a nurse, but it was impossible to find what she was 
doing in the men's compound, and why she was in the vicinity of the kitchen ; 
if she was a nurse it was unlikely that she was a member of the kitchen 
Kommando. Since her evidence took the form of an affidavit there was no 
opportunity of questioning her on these points. 

Kopper s evidence ( 5 ) could not be true, since, as Muller had pointed out, 
the distance between the cookhouse and Block No. 224 was much greater 
than Kopper had said, and an intervening belt of trees would have prevented 
the latter from seeing the alleged shooting. 


t 1 ) Seep. 13. (-) Seep. 30. O See pp. 17 and 30. ( J ) Seep. 31. ( 6 ) See p. 37. 
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It was clear that the accused was in prison in Belsen for a period of eight 
to ten days, and exactly when was not material. 

Counsel explained why so many people had made accusations against 
Francioh. Like all cookhouse personnel, he was very well known. The 
cookhouse was the most important part of the lives of these prisoners, 
and if they went short of rations or did not get any food it was francioh 
whom they blamed above anybody else. Was it not strange that of over 
70 internees employed in his cookhouse, only one had given any evidence 
against Francioh ? Francioh had denied that that one was ever in his cook¬ 
house at all. 

Recalling his remarks on Loffler’s evidence. Counsel said that the 
Prosecution had failed to produce acceptable evidence that Francioh had 
ever ill-treated any Allied national. 

6. Major Browns Closing Address on Behalf of Mathes , Calesson and 
Egersdorf 

Major Brown submitted that it was unreasonable to suggest that these 
three men, considering the short time they were at Belsen and their minor 
capacities and positions, could be found guilty of having acted in a concerted 
manner to bring about the prevailing conditions. 

In the case of Mathes and Egersdorf the only evidence produced had 
been in the form of affidavits, and in fact against Egersdorf there was only 
one paragraph in one affidavit. Neither of these two men was recognised 
by any witness brought before the court. 

The evidence of Pichen, Hempel, Egersdorf and others showed that 
Mathes did not work in cookhouse No. 2 ; there was sufficient evidence 
to show that at the times of the alledgcd incidents he was not in the prisoners 
part of the camp and was employed in the bathhouse. 

Raschiner (>) must be mistaken in his evidence against Calesson. The 
accused arrived at Belsen on about the 9th or 10th April, according to 
Hoessler and Schmitz. He travelled by train and he was not in charge ol 
the transport. 

Zamoski ( 2 ) had stated in evidence that he was told that his friend was 
dead by a sister from the hospital, but Dr. Schmidt and Dr. Kurske both 
stated that there were no sisters employed in the hospital for internees in 
Belsen. Further, Calesson was not employed in an administrative capacity 
in a cookhouse. 

Charlotte Klein had said that Egersdorf never came to the bread store 
and that she could not remember any such incident as that described by the 
affidavit accusing Egersdorf. Further, Hungarians were not, in April, 
1945, Allied nationals, and at that time a German could not commit a war 
crime against a Hungarian. 

7. Captain Fieldens Closing Address on Behalf of Pichen , Otto and Stofel 

Captain Fielden began his remarks by submitting that the three accused 
whom he represented had not been shown to have displayed agreement wit 


( l ) See p. 32. ( 2 ) See p. 22. 
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any plan to ill-treat prisoners at Belsen. They had not, therefore, taken part 
in *• concerted action ” and could only be judged according to their own 
individual acts. 

He went on to argue that, according to German law, Poland as a sovereign 
state had ceased to exist and that previous Polish nationals from that part 
of Poland annexed by Germany were, as a result, German nationals. With 
very few exceptions, about w hich his accused might or might not have known, 
the internees at Belsen came from countries annexed by Germany by con¬ 
quest. These countries became German nationals. The accused were 
therefore not guilty, since it was a necessary ingredient of the mens rea , the 
guilty knowledge, to be proved in establishing the perpetration of a war 
crime, that the accused must have known, or could reasonably have been 
expected to know, that the nationality of the victim was that of an Ally. A 
German could not commit a war crime against another German. A war 
crime was essentially an act which the victor punished to safeguard the lives 
ol his own nationals or of his allies. Punishment of war criminals was 
intended not to avenge the alleged crime but to act as a warning and a 
deterrent to others not to act in a similar way in the future. 

Counsel pointed out that Litwinska had inspected Pichen in the dock but 
did not recognise him as being the man concerned in the incident which she 
had described.! 1 ) He had enquired whether either of the S.S. men had any 
physical deformity while her attention was still directed towards this incident. 
I he Court had seen the result of the war wound in Pichen’s left hand, a very 
obvious disfigurement, yet the witness was unable to say whether or not any 
ot the men whom she connected with the alleged incident had any physical 
deformity. 

The incident alleged in the affidavit of Halota ( 2 ) was supposed to have 
taken place at the very time when Pichen was on the S.S. men’s parade. 
Litwinska, who worked continuously in No. 1 kitchen, never knew anything 
about this incident. There was no proof that the two men whom Pichen 
shot were dead ; lour hours later two bodies were found outside No. 1 
kitchen. There was nothing specific in the allegation of Halota to connect 
Pichen directly with these two bodies. 

Counsel’s comment on Wajsblum’s allegation! 3 ) was that three weeks 
before the arrival of the British, Pichen was not in No. 1 kitchen. From 
the —7th March until the 31st March he was in camp No. 2. 

Dealing with the allegations made against Otto, Counsel said that Dr. 
Bimko had corroborated the accused's statement that he was never a Blqck 
Leader. Starotska and Kopper had both said that Block 213 was never 
empty. The former had testified that she would certainly have heard about 
the incident if a Block Senior of Block 201 had been beaten, because that 
functionary would have come to her and complained ; Dr. Bimko said that 
she had never heard of such an incident. 

Otto was in Auschwitz from October, 1940, until the January of 1945. 
Yet there was not a single allegation of ill-treatment against Otto in respect 
of Auschwitz. 


(') See p. 1Z ( l ) See p. 27. ( 3 ) Sec p. 35. 


Of the evidence against Stofel, Counsel confined his attention to the 
affidavits of Grohmann and Poppncr. The affidavit of Mocks was merely 
corroborative of that of Poppner. Counsel pointed out the discrepancies 
between the first two affidavits regarding the number of prisoners in the 
transport, the circumstances of the alleged shooting and the number shot. 
These three affidavits were not read over to the deponents before they were 
sworn. The only evidence as to their truthfulness which the Court had was 
a statement by the interpreter that the affidavit was a correct translation of 
the evidence previously given by the deponent. The documents must there¬ 
fore be suspect. Major Smallwood had said that it was sometimes necessary 
to make alterations to draft affidavits before swearing. A very striking fact 
about the allegations made by the Prosecution as regards this march was that 
there was no mention of any shooting of prisoners at Gross Hehlen. Here 
the accused, together with other witnesses, confirmed that certain prisoners 
were shot. The Court had heard the evidence of Brammer. who later 
became the Burgomaster, who was present when the bodies ot three men 
dressed in concentration camp clothes were disinterred. He and other 
witnesses from the village said that this was the only party of concentration 
camp prisoners to go through Gross Hehlen in April ot 1945. The only 
occasion when it was definitely established that prisoners were killed was 
not mentioned by any of the Prosecution witnesses. Counsel submitted 
that the deponents knew of this shooting at Gross Hehlen, but because the} 
knew that it was not done by S.S. guards commanded by Stolel thej too 
the opportunity of accounting for the losses which occurred at Gross Hehlen 
by inventing stories of other shootings on the line of march. 

Stofel could not be held responsible for the safe keeping of the transport 
from the time it left the barn where the prisoners were about to be led until 
the time he took command again later. Consequently the deaths of the 
shot prisoners could not be laid at his door. The evidence showed that the 
officer and the men of the Waffen S.S. unit who were in charge of the prisoners 
during that time were quite definitely responsible for them. 

Counsel reminded the Court that Stofel was never a party to any shooting 
and that there was not a single shooting specifically alleged against him. 
In fact, Grohmann stated in his affidavit that Stofel did not take part in the 
shooting. 

Moreover the accused should not have been included in the charge since 
he was never in the concentration camp proper before being captured by the 
Allies. To suggest that he was ever a member of the camp staff w as equally 
erroneous. He had decided to march to Belsen only after a railway station 
en route had been bombed. 

8. Captain Corbally's Closing Address on Behalf of Barsch , Schreirer , Dorr 
and Zoddel 

Captain Corbally submitted that the evidence of Litwinska, Pichen and 
Forster showed that Barsch was never in kitchen No. 1. The identification 
of Barsch was carried out by photograph ; there was no evidence that the 
deponents saw the man at all. That he was actually a medical orderly in 
No. 2 camp was shown by the testimony of Dr. Schmidt and Dr. Kurzke.f ) 

(') See pp. 55 and 56. The accused himself did not appear in the witness box. 
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Schreirer's case was that he was never a member of the S.S. Kurowicki’s 
description of him as “ knock-kneed ” did not fit the accused. If Kopper’s 
statement that he was an Oberscharfiihrer in the winter of 1942-1943 was 
true, the story of Kurowicki and Diamant that he was a Block Leader during 
that time, in charge of Block 22, became far less probable. There was no 
e\idonee and it was most unlikely that the duties of a Block Leader were 
performed by men of the rank of Oberscharfiihrer. Was it conceivable 
that a boy of 19 with one year's service could have attained the rank of 
Oberscharfiihrer ? It was really significant that Kopper was the only person 
who identified Schreircr as having been at Belsen. She said that she saw 
him lour times in a!!, but if she had seen him hundreds of others must also 
have seen him. 

Passing to the defence of Derr. Counsel said that he would like to adopt 
on his behalf the points made by Captain Fielden in defence of Stofel. 
particularly concerning the contradictions in the affidavits produced by the 
Prosecution. 


Poppner described himself as hav ing been imprisoned for seditious talk. 
Mocks was also a man who had been held for his association with some 
sort of illegal organisation. Grohmann w'as put into a concentration camp 
for refusing to go to work. These men obviously had prejudice against their 
jailers in the concentration camp in particular and against the S.S. organisa¬ 
tion in general. Furthermore any truthful account of the journey would 
have mentioned the Gross Hehlen incident. 


It was during the first night of this journey that Dorr was really in charge. 
Both Poppner and Grohmann mention killings by a stable on the first night. 
Counsel claimed however that there were stables later in the journey, but 
t >ere was certainly no stable at Osterode. He submitted that this vagueness 
concerning the route was quite inexcusable. 

rtie identity of Adolf Linz was unknown and it w'as impossible to say what 
reliance should be placed on his statement. He said that shootings were 
carried out in full view of the other prisoners whilst on the march. Poppner 
vtn. that they took place in a wood. Counsel suggested that in this case 
l oppner was more to be relied upon, because it is most unlikely that 
shootings were carried out in full view of everybody. 

Passing to the evidence against Zoddel, Counsel said that Glinowieski had 
not mentioned a stick in his affidavit. On the other hand, in his evidence in 
Court, he introduced a stick of more than a metre long and as thick as his 
a . rn ?' at ' ,ecrr jed to Counsel a stupid and ridiculous exaggeration. Lozow- 
s i s account of the death of the man allegedly beaten by the accused was 
described by Counsel as hearsay upon hearsay. Counsel’s comment on 
Zuckermann s evidence (>) was that it must have been well known through¬ 
out the camp that Zoddel was Camp Senior of Lager 1 and not Lager 2. 


9. Captain Neave's Closing Address on Behalf of Sehlomowicz, Use Forste, 
Ida Forster and Klara Opitz 

Captain Neave adopted at the outset the remarks of Major Munro o 
concerted action and collective responsibility. 


In the affidavits of Judkovitz and Basch against Sehlomowicz, the dates of 
the alleged beatings were given as March and April, but Counsel pointed out 
that the accused did not arrive in Belsen until late at night on the 8th April. 
None of the alleged victims of these supposed beatings w ere named, nor were 
their nationalities given ; the reason for that was that these victims were 
nothing more than figments of the deponents' over-taxed mental capabilities, 
due to physical and mental sutTering. 

The evidence for the Defence was continued in the straightforw ard evidence 
given by the accused Sehlomowicz himself (*) which was unshaken by cross- 
examination, and in the affidavit of Blicblau ( 2 ). The accused was Block 
Senior in all for seven days and during five of these days was under British 
supervision. How could a prisoner be responsible for the well-being of the 
internees in Block 12, at least 1,000 or 1,100 people ? Apparently the Camp 
Kommandant himself could not improve the conditions. Block Seniors, 
according to Captain Sington's description, were not members of the camp 
staff; they were prisoners nominated and exploited by the camp staff 

Counsel pointed out that Bialek’s evidence regarding Use Forster! 3 ) 
provided no date ; Counsel considered it a complete overstatement. His 
comment on Lippman’s affidavit ( 4 ) w'as the same. Regarding Litvvinska s 
allegation in Court that Use Forster had murtfered a young girl. Counsel 
pointed out that she never mentioned this offence in her affidavit . she had. 
however, mentioned therein a murder by Ehlert, while in Court she made no 
allegation against the latter accused. His submission was that neither 
incident had the slightest foundation in fact whatsoever. 

The only evidence against Ida Forster was that of Ilona Stein,! 5 ) and 
Counsel considered this to be a fabrication. The accused could not have 
rushed out of the kitchen ; at the start of the trial she was an extremely ill 
woman suffering from a disease which could not have developed within the 
space of her incarceration. 

Counsel drew the attention of the Court to the fact that, in his second 
affidavit. Dr. ? ’akar based his general accusation against Opitz on hearsay, 
whereas in his f'si he had based it on personal knowledge.! 6 ) Again no 
dates were mentioned. 


10. Captain Phillips's Closing Address on Behalf of Charlotte Klein , Bathe, 
Walter and Haschke 

Captain Phillips reminded the Court that Colonel Smith had submitted 
that the “ old text ” of the Manual of Military Law provided a truer state¬ 
ment of the law on the matter of superior orders than did the amended text. 
In case the Court did not accept that claim, he would submit that even as 
amended the text in the Manual of Military Law afforded to the accused a 
defence. The last sentence ran as follows : 

“ The question, however, is governed by the major principle that members 
of the armed forces are bound to obey lawful orders only and that they cannot 
therefore escape liability if, in obedience to a command, they commit acts 


0 See p. 36. 
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which both violate unchallenged rules of warfare and outrage the general 
sentiment of humanity • 

The acts alleged certainly outraged the general sentiment of humanity, 
but the Prosecution had also to prove that they violated an unchallenged 
rule of warfare. Even if the Prosecution could prove that the offences 
alleged were war crimes, they could only be shown to be breaches of one of 
the less well-established rules of warfare, and a rule of warfare which it 
would be at least difficult to call an unchallenged rule of warfare. On the 
Prosecutor s stating that the relevant rule of warfare w'as contained in para¬ 
graph 383 of chapter XIV of the Manual of Military Law,( l ) Counsel replied 
that this was an unchallenged rule under the Convention, but in his sub¬ 
mission, it was very much challenged as a rule of warfare, disobedience to 
which might bring punishment as a war criminal on an individual breaking 
it. As Colonel Smith had shown, it was a rule the breach of which could only 
be dealt with as a matter of State as opposed to individual responsibility. 

It was not suflicient for the Prosecution to say that Belsen constituted a 
war crime, and that since these people were at Belsen they were war criminals. 
His four accused had not been show n personally to have had any contact 
with an Allied national. That fact threw the Prosecution back on to the 
second alternative open to«it. that was to prove indirect responsibility, to 
satisfy the Court that these accused were at Belsen and that somehow they 
were responsible lor the deaths and the suffering which undoubtedly took 
place there. 

The case against three of his accused, Charlotte Klein, Bothe and Walter, 
rested entirely on affidavit evidence. Turning to the way in which the affi¬ 
davits before the Court were prepared, he claimed that from Major Small¬ 
wood s evidence it appeared that accusations were invited from the whole 
number of internees at Belsen. It followed that each deponent would have 
constderahle animus against the accused. Counsel pointed out also that the 
affidavits were prepared from statements taken by other people, mainly by 
police officers, and then turned into affidavit form by Major Smallwood, and 
i at, t e accused were never present or really present w'hen these accusa¬ 
tions were eing made . Their identification rested solely upon the use of 
photographs. Since all the photographs, during Major Smallwood’s period, 
were or persons who had been officials in Belsen, there was no such oppor- 
unity ot testing a witness s accuracy as was offered in an identification 
P J ^ a C ’ " erL tbere wou ld be other soldiers, of the same rank and dressed 
in c sam^ way as a suspected person, and it would be possible for witnesses 
to pick the wrong person. 

Major Champion took charge, there was a certain amount of im- 
t . . " n s0 . ar as checking the credibility of deponents was concerned, 
o ” sl J uatl0n continued with regard to photographic identifications. 
^f® 3 ” 1 , one of the 'nvestigating sergeants, had said that it was 

nW™ l b 6 i he x!° have been a mislake in ^e key on one of these 
! ’r l l ° S ap , hs -. thal dld In fact happen it completely invalidated the whole 
h a a k U u nt0rtU " ateiy ’ no onc knew which affidavit. Sergeant 
Higgshad said that he used to take photographs round and show them to 
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prospective deponents, and as soon as a deponent said : “ Yes, I recognise 
No. 3 on photograph No. 4 as having done something or other, but I do not 
know her name ” the witness was told by the sergeant: “ Oh, that is so and 
so ”, The deponent was then able to pass on the names and key numbers 
to other intending deponents. 

Charlotte Klein’s task as distributor of bread was probably one of the most 
public in the whole camp. It was worthy of note that not a single Prose¬ 
cution witness who had come into Court had been able to say a single word 
against her, and the Prosecution, so far as her own acts went, had to rely on 
a single paragraph in one affidavit. 

Grunwald, whose evidence was used against Bothe, was only 17 at the 
time he made the affidavit,* 1 ) and Counsel thought that that fact should be 
remembered when considering its worth. Charlotte Klein and Gertrude 
Reinhardt said that the accused Bothe never had a pistol, so far as they knew. 
The affidavit provided the only evidence that she ever possessed a pistol; 
this document also contained a most improper statement, that victims of the 
accused “ fell down, but I cannot say whether they were dead or wounded, 
but as they were very weak, thin and under-nourished I have no doubt that 
they died ”, 

Counsel’s comment on Schiferman’s evidence ( 2 ) was that the accused did 
w'ork in the wood-yard near No. 4 kitchen, but not in February 194b, the 
time of the aliened offence. The accused had denied both this evidence and 
that of Triszinska.* 3 ) Hammermasch had made an allegation against Bothe 
in an affidavit, but had failed to recognise her in Court. Was it not likely 
that Schiferman and Triszinska also would have failed to recognise her, had 
they appeared in the witness box ? 

The question which arose on examining Siwidowa’s evidence against 
Frieda Walter («) was as to the amount of force used. Counsel asked how 
Trieger could be correct in saying that this accused was supervisor of kitchen 
No. 2 at Belsen and that she used to beat women practically every day, w hen 
Walter was only in that kitchen on two days. Regarding Tnzsinskas 
alleeation against Walter,* 5 ) his submission was that it was entirely a question 
of degree, because the accused had already admitted that she did in fact hit 
people now and then when it was necessary in the course of her duties his 
submission was that the deponent had exaggerated out of all co ^' e " ce . 
Frieda Walter was recognised by onc witness, Zylberdukatcn, who 
nothing to say against her, yet she too worked in a very public place, in one 
of the cookhouses. 

Irene Haschke w as the only one of his defendants who had been accused 
by a live witness. Counsel submitted that it was far from clear where the 
cistern mentioned in Rozenwayg’s evidence ( 6 ) could have been situated. 
The accused Haschkc never in fact worked in kitchen No. 1. 

Examining Stein’s evidence,* 7 ) Counsel suggested that Haschkc actually 
was not attempting to beat the people involved at all, and that she was merely 
trying to drive them away from the cookhouse when they were thronging 


(') See p. 26. (*) See p. 33. ( 3 ) See p 
(■•) See p. 16. O See p. 14. 
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round it in the hope of extra food. He regarded this explanation as a sufli- 
cient answer also to ihc evidence of Neiger and Triszinska.( x ) 

Emphasising that his four accused arrived in Belsen late in February or at 
the beginning of March, at a time when conditions were completely chaotic. 
Counsel submitted that they took the only possible course if they occasionally 
slapped people or boxed their ears. For example, when Charlotte Klein 
was distributing the bread, it is quite obvious that her bread cart would have 
been besieged by hungry internees, and the only thing for her to do under 
those circumstances was to drive them away. To have acted according to 
the Regulations and to have reported the matter on every occasion would 
have been a complete waste of time. 

Before the Court convicted the four accused under Regulation 8 (ii) of the 
Royal Warrant it was invited to look at their position against the back¬ 
ground of conditions at Belsen as described by Brigadier Giyn-Hughes, Dr. 
Wiesner and Dr. Leo.t 2 ) At the time when his accused arrived at Belsen, 
there was already typhus in the camp and there were already coming into the 
camp people who were dead, dying or half starved and requiring special 
feeding. He accepted all that Captain Roberts had said about concerted 
action. 

V\ hen interpreting the meaning of Regulation 8 (ii), it should be borne in 
mind that the V> arrant did not and could not set out to alter the substantive 
law. It only set out to deal with procedural matters. Even Regulation 1 
merely stated w hat body of law was to be applied in such trials, namely, the 
Laws and Usages of War; it did not set out anywhere either to add to or 
to alter the content of the Laws and Usages of War. Regulation 8 (ii) was 
purely a procedural Regulation, because the question whether or not the 
accused could be found responsible for the conditions at Belsen was entirely 
and fundamentally a question of common sense. It was impossible to hold 
a man responsible for any state of affairs unless he had an opportunity to 
control that state of affairs. Nobody could say that his accused had, or 
could have had. the slightest control over conditions at Belsen. Counsel 
reminded the Court of the passage in the Manual of Military Law , which 
stated that in every trial, " the utmost care must be taken to confine the 
punishment to the actual offender ”.( 3 ) 

11. Captain Boyd s Closing Address on Behalf ofFiest, Sauer andLisiewitz 

Dealing with Berg's evidence against Fiest,( 4 ) Captain Boyd claimed that 
severa witnesses had said that working parties in fact were not taken from 
women s compound No. 2, where the accused worked. For instance, 
o enrath had said that she could not remember any working parties being 
taken from women's compound No. 2. In any case, what this affidavit quite 
clearly meant was that as the party was marched down by Fiest, when it got to 
the gate somebody else “ came out ”, If it meant that Fiest did the kicking 
then t.ie w-ords “ came out " were quite meaningless. Even if two meanings 
wu-c possible on this affidavit, then the Court must accept that most bene¬ 
ficial to the defence. 


<’> PP- 31 and 35. (*) Sec pp. 9, 18 and 36. 

/y™L^?u? ph ^ 9 war crimina ls- Punishments) or Chapter XIV (Laws and 

Usages of War on Land) of the Manual. (*) See p. 24. ' 


To people standing without watches, roll-calls such as those referred to 
bv Neiger would seem very long ; but Counsel reminded the Court that 
during the time roll-calls were going on the S.S. themselves had to be on 
parade. Furthermore, the roll-calls were quite clearly carried out on orders 
and, if necessary, he w ould rely upon the defence of superior orders. 

Lobauer alone accused Fiest of beating. She however had withdrawn in 
the witness box much of what she had said in her affidavit, thus proving 
herself a thoroughly unreliable witness. 

An. Overseer called Ault worked in kitchen No. 3 and was very like 
SauerT 1 ) Since the accusation was based on photographic identification. 
Counsel thought it quite clear that the incident related should in fact have 
been told of Overseer Ault and not of Sauer, who never worked in cither 
kitchen No. 1 or No. 3. 

Characterising Sunschein as a very honest witness. Counsel said that he 
regarded Lasker's evidence ( 2 ) as “ embroidered the former would not 
have said that Sauer beat people only with her hand if in fact Sauer had used 
a whip. The Court should accept Sauer’s story' that she beat people only 
with her hand and only for stealing. 

In view of Dr. Klein's evidence regarding Hilde Lisiewitz's health.!') 
Counsel thought that the latter would not be in a fit state to carry out the 
feats alleged in the affidavit of Dora Almaleh.( 4 ) 

The deposition of Siwidowa ( s ) did not say which cookhouse Lisiewitz 
was said to have supervised. Lisiewitz was for some days in cookhouse 
No 1 in the peeling department, but at one time or another every Overseer 
in Belsen must have been in the cookhouse. Ehlert, while critical of many 
other accused, had spoken favourably of Lisiewitz. 

On the question of the general conditions at Belsen. Counsel adopted 
what had been said by Captain Phillips.! 8 ) _ The Prosecution had to prove 
either some positive act creating these conditions or some deliberate neglect 
to do something which could have been done and which would have improv ed 
conditions. It was not simply a question of carelessness or inefficiency. 

Lisiewitz was only in the position of an N.C.O. in charge of fatigue parties. 
She could have had no power at all to improve conditions, which must have 
existed when she arrived there at about the beginning of March. Fiest and 
Sauer had no real power, as their duties were only those of policewomen ; 
the real person responsible for the compound was the Camp Leader, a man 
called Klipp. 

Against all three there was evidence of their hitting prisoners. In 
Counsel's submission it was clear that that was done for a purpose, generally 
because of stealing, and sometimes as Fiest stated necause she lost her 
temper which was r very understandable. It was equally clear that it was 
entirely unpremeditated. It was impossible to report to the higher authorities 
all breaches of camp rules ; conditions were chaotic, and these people had 

(>) See pp. 46, 58 and 60. ( s ) See r- 22. ( J ) See p. 41. (•) See p. 23. 

(*) See p. 34. ('j Sec pp. 96 and 98. 
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to do something to keep what order they could. The alleged striking of 
prisoners was necessary to keep order and was not done because the accused 
had made a plan with anybody else to ill-treat all the prisoners. 

12. Captain Munro's Closing Address on Behalf of Johanne Roth, Anna 
Hempel and Hildegard Hahnel 

Captain Munro began by submitting that these three accused could have 
played no part at all in alleviating the conditions that existed at Belsen. 
They were respectively a prisoner of the Gestapo, forced to serve as a 
functionary, an Overseer in cookhouse No. 2 and a sort of second in 
command. They worked hard and were among the few people at Belsen 
who stayed in the camp all the time. They took the same chance of dying 
as any internee did. 

His accused spent the w hole of their days in No. 1 camp, surrounded by 
prisoners numbering four divisions of British infantry. Those people were 
hungry, and the ones who were not hungry were very sick. The beatings 
performed by the three accused were solely corrective beatings and not 
sadistic beatings. Every witness who had come before the Court had, 
suggested Counsel, grossly exaggerated the nature of those beatings. 

Turning to the evidence against Roth, Counsel pointed out that, under 
cross-examination, Helene Klein had said that she did not sleep in Block 199, 
but with a friend in the clothing store. If she lived in another block she 
would not know who was the night guards 1 ) She said first that the beating 
took place in the block in the night because Friedman wanted to go to the 
lavatory ; then that it was three o'clock in the morning when they assembled 
for Kommandos. She further stated that she did not see Friedman die at 
all, but that she was only told about it the next day. The evidence of Ehlert 
and Use Lothe on the time when they last saw Ida Friedman showed that 
the accused could not have killed her.( 2 ) 

Counsel’s comment on Roscnzwcig's allegation against Roth ( 3 ) was that 
obviously the latter, a farm girl and a prisoner for five years, in charge of a 
block ot 800 people, had no idea of how to deal with them. Counsel felt 
sure that Roth had intentionally beaten people, but not with the savagery 
which the affidavit suggested. He submitted that in very difficult conditions 
Roth did all she could. 

Charlotte Klein said that Hempel went to her for more bread, and when 
she could she gave Hempel more bread. Hempel w'as one of the people in 
Belsen who did positive things for the internees. She was in the position 
of one Overseer with 43 internee women and 18 men under her, cooking for 
17,000 people every day for fourteen to sixteen hours a day. After reviewing 
the evidence against Hempel, Counsel reminded the Court that the accused 
had said, I did beat people. I beat them because they were stealing”, 
and that these people were stealing food which was precious to cookhouse 
No. 2, food which was invaluable for the feeding of the 17,000 people. 

Counsel submitted that the allegation of Stempler that Hahnel had 
w'hipped girls in the bath-house in February, 1945, was disproved by the 

(>) See p. 20. I s ) Sec pp. 46 and 47-8. ( 3 ) See p. 33. 
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evidence of Pichen, Volkenrath, Use Forster and Sauer, as regards both the 
time w hen the accused was in Belsen and her place of work therc.(') 

13. Lieutenant Jedrzejowicz's Closing Address on Behalf of Starotska, 
Polanski, Kopper, Ostrowski, Burgraf and Aurdzieg 

Lieutenant Jedrzejowicz began by pointing out that all his clients were 
Poles. They w'ere alleged to have committed crimes against Poles and other 
nationals, and in this respect, in his submission, no war crime had been 
committed. 

Counsel expressed the opinion that the affidavits against Siarotska often 
contained contradictory statements ; for instance Szparago Pozalja’s said : 
“ She killed and tortured 1,000 women ”, and then later said : “ She killed 
thousands of women ”. Further, somebody who accused a person of 
killing 1,000 or more people should be able to name at least one specific 
instance and give a name, a date and description of how it happened. Mass 
murders were alleged against the accused in two affidavits, yet not by any ot 
the 13 witnesses who had appeared in Court and recognised her; these 
witnesses would surely have known had she been guilty ot such acts. 

Rozalja, Synowska and Szafran had said that the accused carried out 
selections. The Court must realise that it was unlikely, if not impossible, for 
a Block Senior or a Camp Senior to make her own selections for the gas 
chamber. Obviously Starotska, as a Block Senior and later as a Camp 
Senior, was present during selections at Auschwitz No. 2. She had to be 
present; she could not avoid these selections. The Court had heard Dr. 
Klein say : “ The selecting was done exclusively by doctors ”. Why had 
none of the Prosecution witnesses or deponents ever mentioned a specific 
selection made by Starotska as a Block Senior or as a Camp Senior, or by 
any Block Senior or Camp Senior of any nationality ? On the other hand, 
the witnesses for the defence, Wojciechowska, Janicka, Komsta and Nowo- 
grodzka, had all said that because she took part in selections she was able to 
do a considerable amount of good for the prisoners. The second and third 
of these witnesses had been in the same block. Block 7, at the same time as 
Synowska was, and the accused was Block Senior of the block ; their evidence 
contradicted that of Synowska. 

Counsel asked why no other witnesses could corroborate the allegations of 
Szparago Rozalja,f 2 ) if the accused had committed offences on such a great 
scale ? 

Synowska’s allegation that the accused used to push girls against the 
electrified wire and kill them in this way was belied by the evidence of 
Sompolinski, Litw inska and the accused regarding the wiring of the camp.( 3 ) 

Regarding the question whether the accused favoured Christian Poles. 
Counsel pointed out that the Jewish witnesses made far weaker allegations 
against her in Court than the Polish witnesses. The witnesses against her w ho 
appeared in Court never said that they were Polish Jews or Polish nationals 
of the Jewish religion ; they always said they were Jews from Poland. This 

(>) See pp. 45, 53, 58 and 61. The accused Hahnel did not go into the witness box. 

( 2 ) See p. 32. C) Sec pp. 12, 21 and 63. 
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circumstance might have given the impression that the accused treated the 
Poles better than the Jews or other nationalities. 

Turning to the case of Kopper, Counsel said that Guterman, Synger, 
Koppcl and Furstenberg. while alleging beatings against her, never said 
specifically that the beatings took place while she was the Block Senior of 
Block 224. Counsel asked the Court to accept that these beatings took place 
in Block 205 only, and in this respect to believe the testimony of the accused.(') 

Guterman in cross-examination had said that about 30 women were dying 
daily in the block. How then could Guterman know that Fischer died three 
weeks after the alleged incident (-) as a result of kneeling ? She might w'ell 
have died from typhus or from starvation or any disease. As to the allega¬ 
tions of Guterman and Synger ( 3 ) regarding the girl who fainted on parade, 
there was a very material discrepancy in these two statements about the same 
incident, on the point of w hat happened to the girl after her fainting. 

Koppel’s story, according to which Kopper beat her, and Furstenberg’s 
seemed the same. ( 4 ) In that case the latter was alleging that the accused 
killed Koppel, who had, on the contrary, appeared as a witness in the trial. 
II Koppel’s account of the woman who died immediately after a beating by 
the accused were correct, why was it not mentioned by Synger, Guterman 
and Furstenberg, who all lived in the same block as Koppel ? 

The defence of Kopper was that after a hard time at Ravensbruck and at 
Auschwitz, after a period of nearly four years, she arrived at Belsen and 
became a Block Senior, a position for which she was not suited. Once she 
was given a less responsible job, that of camp policewoman, she changed 
considerably. She was a very nervous person and would probably lose her 
temper when something went wrong, and would start hitting the girls with 
her belt or her hand without causing any serious injury. 

The Prosecution alleged that Polanski had committed offences while an 
assistant Block Senior in Block 12, but Schlomowicz and Sompolinski had 
denied that he had held any such position. The Defence had shown that he 
was a good and kind man to his fellow prisoners both before he came to 
Belsen and after the liberation. Why should he have changed while in Belsen? 
There must be either a malicious invention on the part of the deponent or an 
error of identity. 

Ostrowski s explanation that he was in bed in Block 19 the whole time 
between his arrival at Belsen and the British liberation, and that he had no 
i unction whatever and did not even help with the food distribution, was 
corroborated by Salomon and Burgraf. The various Prosecution witnesses 
disagreed among themselves as to the nature of the accused's function in the 
camp. The statements of Promsky and Kalenikow ( 5 ) were of very little 
value to the Court, because they were not checked, sworn or signed by the 
deponents, and it was quite possible that the reconstruction of the rough 
notes taken by the sergeant and the interpreter might have been very in¬ 
accurate. 


(') See p. 63. (=) See p. 19. ( a ) See p. 19. (*) See pp. 19 and 26. (=•) See pp. 28 
ana jz. 


Counsel expressed the opinion that the allegation made against Burgraf 
I. by Marcinkowski f 1 ) was refuted by the evidence of the accused and Trzos (*) 
as to the former’s position in the camp. 

The alleged murder of 50 prisoners during food distribution just before 
the liberation of the camp must surely have been remembered by the inmates 
of Block 19 if it did in fact occur. Yet not a single allegation was made 
. against the accused Burgraf by an inmate of his ow n Block 19. It was made 
by someone who was in Block 21, Marcinkowski. According to Trzos, the 
deponent had only mentioned the alleged killing after describing how he 
himself had been struck by the accused. In Counsel’s submission, if the 
Court were to accept that a witness was reliable, they must accept that when 
he related his evidence he would first relate the more serious marter. 
Further, it was improbable that a person would die as a result of having 
been hit on the arm, especially, as stated, that he would die a* once. 

The evidence, for instance, of Polanski had proved that Aurdzieg had 
never been a Block Senior of Block 12 ; therefore he never was, as Pinkus 
described him, an Overseer. With regard to the question of gold and 
valuables, Counsel stated that none of the witnesses had said that they saw 
any transaction performed in Block 12 by anybody. They never saw any 
gold during the time they were in Belsen. None of them had said that the 
accused Aurdzieg beat or ill-treated prisoners. The allegation that he 
together with the other functionaries of the block killed a Russian had been 
explained by the accused and by his witness, Andrzejewski.f 3 ) The Block 
Senior Schlomowicz had also said that never, while he was in the block, 
was any beating which resulted in death committed by the accused Aurdzieg. 

The accused Aurdzieg had been interrogated by a French officer. Captain 
Pipien, through his sergeant interpreter, Le Fort. The latter had stated, in 
an affidavit, “ I hereby certify that the deponent himself and with his own 
hand signed this written confession.” That Aurdzieg never denied, but he 
denied that he signed it freely and voluntarily. The confession ol the 
accused bore a great resemblance to the statement of Pinkus, made previously. 

Of the accused whom Counsel represented, those who were functionaries 
in Belsen were Kopper, Burgraf and Aurdzieg. All three arrived at the end 
of March or in the first days of April. Could they be responsible for 
the conditions which existed in the camp or in the block ? Could they 
control them and could they really help the prisoners to survive ? 

Polanski and Ostrowski, though alleged to be functionaries at Belsen, 
denied it, and witnesses also denied that they were functionaries. As 
regards Starotska’s taking the part of Camp Senior, the accused had ex¬ 
plained. “ If I wanted to help the prisoners I had to gain the confidence of 
the German authorities ; . . . that was the prime object of my holding the 
position.” 

While not wanting to examine at length the question of concerted action. 
Counsel concluded his address with two general statements. In the first 
place, he submitted that collective responsibility could not be so interpreted 
as to make subordinates responsible for the acts of their superiors. Secondly 


(>) See p. 30 (*) See pp. 67 and 68. (’) See pp. 68 and 69. 
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he pointed out that it was accepted in all civilised countries that one was 
allowed to disobey a superior order if the carrying out of this order would 
entail the commission of a crime because, in all civilised countries, he 
expected to get protection. In a concentration camp there was no such 
protection, least of all for prisoners acting as functionaries. 

J. THE CLOSING SPEECH FOR THE PROSECUTION 

1. Remarks on the Charge Sheet 

Colonel Backhouse expressed the opinion that it would be improper to 
arrive at any finding in the absence of the accused Gura, who had been 
away from the Court for so long. He asked the Court to report to the 
Convening Officer that they were unable to arrive at a finding in his case 
because he was ill and away from Court, and that it was not practicable to 
adjourn the case. That would leave the Convening Officer free to take any 
course he might consider proper.( l ) 

He suggested that the Court should make a special finding regarding four 
of the alleged victims" names appearing on the Charge Sheet. Anna Kis 
and Sara Kohn were both mentioned in the affidavits of a certain Jenner, 
and as Jenner was not in the dock his affidavits were not put in. He con¬ 
tinued : • They were general affidavits, and by that time we were trving to 
cut out as many of the affidavits as we could to save time, unless they raised 
something particular.” It was obvious from the evidence that Glinovjechy 
was at Auschwitz and not Belsen, and that his name had been put into the 
w rong charge by mistake. Maria Konatkevicz had not been mentioned 
ecause the relevant affidavit dealt with events after the period set out in the 
charges. The Court could not find the accused guilty in respect of the fate 
ot those four victims because the evidence was not put before the Court for 
one reason or another. 

2. The Law Involved 

Colonel Backhouse next made a general examination of the law involved 
in the case. He devoted himself largely to the task of answering the points 
raised by Colonel Smith. 

He submitted that Allied nationals could only come into German hands, 
in an internment or concentration camp, in one of three ways. They could 
be prisoners of war, and the evidence showed that a number of the internees, 
particularly Russians, were prisoners of war ; or they could be Allied 
nationals who were living in Germany and were interned, or inhabitants of 
occupied countries overrun during the war by Germany. 

If they were prisoners of war, it was quite sufficient to quote the following 
passage from Article 46 of the Geneva Convention of 1929, relative to the 
Treatment of Prisoners of War: “ All forms of corporal punishment, 
confinement in premises not lighted by daylight and, in general, all forms of 
cruelty whatsoever, are prohibited.” 

A civilian who was interned was entitled to precisely the same treatment 
as a prisoner of war. That was not a new doctrine ; there existed a ruling 

l‘J See p. 146. 
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of the Judge Advocate General in January, 1918, on the subject, and far 
from being an arbitrary ruling made with a view to oppressing the Germans, 
it was a ruling which operated against the British Government in respect of 
Germans interned in England, making it clear that they had precisely the 
same rights and were to be treated in precisely the same way as prisoners of 
war. This ruling was based upon the case of Ex parte Liebmann (1916 1 K.B., 
page 268) where it was laid down that: “ An enemy alien subject resident 
in the United Kingdom who is in the opinion of the executive government 
a person hostile to the welfare of that country and on that account interned 
may properly be described as a prisoner of war, although not a combatant 
or a spy.” The Judge Advocate General’s comment on the case was that 
although the annex to the Hague Convention did not expressly deal with or 
provide for such persons, as their position did not appear to have been 
contemplated in 1907, they were, nevertheless, entitled to be treated as 
prisoners of war. 

The inhabitants of occupied territories were protected by Article 46 ot 
the Hague Convention which stated : “ Family honour and rights, individual 
life, and private property, as well as religious convictions and worship, must 
be respected.” The Manual of Military Law , in chapter XIV, paragraph 
383, stated : " It is the duty of the occupant to see that the lives of inhabitants 
are respected, that their domestic peace and honour are not disturbed, that 
their religious convictions are not interfered with, and generally that duress, 
unlawful and criminal attacks on their persons, and felonious actions as 
regards their property, arc just as punishable as in times of peace. 

The Prosecutor denied making any mistake when quoting paragraph 442 
of the Manual .f 1 ) He left out the words “ members of the armed forces ”, 
because they were quite immaterial. No one surely could suggest that it a 
member of the armed forces were put in charge of prisoners and ill-treated 
them he was guilty of a war crime, and that if, because of the man-power 
situation, a civilian was put in charge of them instead, and ill-treated them, 
he was not guilty of a war crime. The whole difficulty arose Irom the fact 
that when the Hague Convention was written a military body like the S.S. 
was not thought of, and it was taken for granted that only a member ot the 
armed forces would guard prisoners of war and would, further, be in a 
position to ill-treat the inhabitants of occupied countries. The point was, 
however, completely academic, because Kramer had said: ” 3Ve were 
members of the Wehrmacht; as soon as war broke out we became members 
of the Wehrmacht and I am a member of the armed forces ol Germany . 
The S.S. in the dock were on their own evidence membcis of the armed 
forces of Germany. 

He agreed that a crime would not be a war crime if it was not connected 
with war. Where he and Colonel Smith were in complete disagreement was 
on the question of what was meant by “ connected with war ”. The latter 
Counsel had argued on the basis that the object of the ill-treatment must be 
connected with the war effort, whereas, he had argued, this ill-treatment of 
Jews was going on before the war and would have continued afterwards. 
The Prosecutor pointed out, however, that what was being complained oi in 
the present trial was ill-treatment of Allied nationals during time of war. 


(') See pp. 8 and 72. 
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Such ill-treatment was not happening before the war and that would not have 
gone on after the war. Allied nationals were entitled to protection by their 
Government. The Court w as not. of course, concerned w ith w hat Germans 
did to Germans during the war, but it was concerned with the protection of 
Allied subjects from German ill-treatment during the war. The mere fact 
that those people came into the hands of the Germans and were interned or 
imprisoned by them, and that their countries were occupied by the Germans 
as a result ol operations ot war, was quite sufficient to turn that ill-treatment 
into a war crime ; it was precisely the type of war crime that was provided 
against by the Convention. On any other interpretation the Conventions 
and Regulations themselves would become nonsense. When a prisoner of 
war was ill-treated by one of his guards that, of course, did not help the war 
clfort. yet it that person was an Allied subject who had come into his guard's 
hands by operations of war, then if the latter ill-treated him it was a war 
crime ot precisely the type against which the Convention provided. 

In any case, was it not quite obvious that the actual internment in Ausch¬ 
witz or Belsen was done with a view to further a war effort ? There were two 
reasons tor interning those people who were so treated. One was the 
deliberate destruction of the Jewish race. The avowed object of that was to 
strengthen the home front and to prevent what happened in the previous 
war. The destruction of Poland was another reason, and that again was an 
avowed war aim. The gathering into Germany of persons from every 
country that Germany overran was done with the deliberate intention of 
weakening that particular country in its effort to resist Germany. 

Colonel Smith had suggested that the crime involved was the moving of 
t e prisoner of war trom the prisoner-of-war camp into the concentration 
camp and that anything which happened to him thereafter was thereby 
excused. The Prosecutor found it difficult to accept the suggestion that if a 
man were ill-treated in a prisoner-of-war camp that was a war crime, but if 
t a. ill-treatment took place outside in the street or in a concentration camp 
it was not. 

Colonel Smith s next point was that the only purpose of the punishment 
Oi war crimes was to secure legitimate means of warfare. No extension of 
t e application ol a principle was involved in the charges, however, since the 
of cnees were, as Counsel had shown, provided against under existine 
International Law. 

Colonel Smith had claimed that the State and not the individual was 
responsible in International Law, but he admitted that a war crime was one 
ot the exception to that rule. Colonel Backhouse stated that under the 
ersailles Treaty, which was still in force, it was laid down that: “ The 
German Government recognises the right of the Allied and Associated 
owers to bring before military tribunals personsaccused of havingcommitted 
acts in violation of the law and customs of war ”, The Leipzig trials also 
recognised that it an individual broke one of the laws and customs of war he 
cou properly be tried and in fact he was in some cases convicted by the 
Germans for breaches of international agreements. 

Air'°! 0n '’^ s "’’go men t on the question of whether the victims were 
Allied nationals applied, of course, to Poles and certain Czechs only. It had 
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no application, even if accepted, to persons of Russian, French, Dutch, 
Belgian, Greek, and other nationalities ; the Germans made no pretence of 
annexing their countries. Again, before it was possible to annex a country 
the war must be ended. Whilst the war was still going on the citizens ol the 
country occupied were entitled to protection under the Convention. The 
gassing of a Hungarian transport started at about the same lime as D-Day. 
Surely Germany did not think the war was already over on D-Day, in 1944 
If it were sufficient for a belligerent to say merely “ We have annexed this 
country ”, then the Covention could never apply at all. In actual fact the 
Germans never did such an absurd thing. The only part of Poland which the 
Germans ever declared annexed was a small piece of Silesia which was taken 
from them in the previous war by the Poles, and which they said was German. 
That was the only part they did intend to incorporate into the Reich , the 
rest of Poland was merely occupied territory. Even if the accused did not 
know that the victims were Allied nationals, he would still not agree with 
Colonel Smith’s argument. By analogy, if a man assaulted a policeman he 
could not afterwards say that he did not know the victim was a policeman. 


The Prosecutor pointed out that a charge did not become bad if it did not 
contain the names of the victims. In the Peleus Trial (*) and in ihe Llan¬ 
dovery Castle Case,(*) for instance, the victims had not been specifically 
mentioned in the charges against the accused involved. The charge was 
required by the Regulations to fall within the Field General Court Martial 
procedure, and the Field General Court Martial rules stated the charge could 
be drawn in any ordinary language.! 3 ) It was quite obvious that the accused 
were not prejudiced in the present case. 


Various Defending Officers had set up the plea of superior orders but, 
with the exception of the gas chamber, the accused had all said that i - 
treatment of prisoners w as forbidden and said : " We did it against orders . 
So far as the gas chamber was concerned the accused said they were acting 
on superior orders ; but in order to succeed, Counsel submitted, the accused 
must satisfy the Court that they did not know that what they were doing was 
wrong. Not one of them had dared to go into the witness box and say that 
Could the Court believe that the persons involved did not know that what 
they were doing was wrong and contrary to every law and custom of war . 

It had been suggested that their acts were legal under German law. 
Colonel Smith had put the proposition to the Court that “ Decrec ga'.c 
absolute power to the competent authority, so that any order that Himmler 
gave automatically became law. An examination of the Decree showed 
that it did nothing of the kind. What the Decree in fact did was simply to 
say that cases against certain privileged bodies would be tried not in the 
ordinary Courts but in the Courts of those privileged bodies. It gave the 
S.S., amongst other people, immunity from trial in an ordinary Court or 
matters which they considered to be matters of politics. Therefore, if t e 
crime against German Law which they committed was one which Himmler 
himself was condoning, in all probability they would be absolved from 


(*) No. 1 ofVol. I of this series. 

(=) Annual Digest of Public International Law Cases, 1923-1924, Case No. 235 , Cmd. 
Procedure 108 : . No formal charge-sheet shall be necessary . . 








responsibility. That was the most that could be said. Could these acts 
be said to be done under cover of authority when they were kept secret even 
in Germany, and when any records that were kept were covered by the 
words “ Special Treatment ” ? In his submission, there was no pretence 
of legality about this procedure. Everyone in the camps knew that the daily 
murders were wrong. 

Colonel Smith had queried the provision in the Manual regarding superior 
orders and had tried to set up that the original text is the right one. That 
amendment in the Manual was made, however, to bring it in line with almost 
every writer on the subject, including Professor Lauterpacht and Professor 
Brierly. It was in fact made in consultation with the American Judge 
Advocate General, and it was in line with American law as set forth in 
America, as opposed to the American Manual, which had not yet been 
amended, f 1 ) 

On the question of collective responsibility which was raised by Captain 
Phillips, the Prosecutor claimed that all the accused were parties to a general 
conspiracy (alternative expressions were” concerted action”, “joint action”, 
or unit ”) to ill-treat the persons who were under their care. Of course, 
he did not suggest, for instance, that the girl Hahnel was in the dock because 
she once hit a girl in a bath with a whip. If the Prosecution’s case was right 
she was there because she was one of a body of people who were habitually 
ill-treating the persons under their care, and the fact that she hit somebody 
in a bathroom was merely brought in to show that she was taking an active 
part, however small, in the conspiracy. 

It would undoubtedly be open to the Court to convict her in respect of 
specific actions even if they do not feel that she was a party to a 
more general ill-treatment. The extent of the punishment she should suffer 
would be an entirely different matter. If they thought she was guilty of an 
isolated incident ol ill-treatment, or was merely a party to a very limited ill- 
treatment, naturally they would net want to visit any great wrath upon her ; 
whereas it, on tne other hand, they thought she was a party to the extent of 
wholeheartedly joining in the conspiracy then the Court would probably 
take a different view. 

A number of accused had been asked whether they had ever planned with 
others to commit ill-treatment. Proof of a conspiracy was nearly always, 
however, a matter ot inference, to be deduced from the criminal actions of 
the parties to the deed, and a conspiracy might very well arise between 

. 1J T llat Ajf. United States text was still unamended at the time of the British 

* ’ fr ’j 1 ,? 4 ; Paragraph 347 of the United States Basic Field Manual FM. 

n«t u tr i '“ r f arL ’> used to provide that individuals of the Armed Forces would 

thnir . ° r war crirne 1 s the y wcre committed under the orders or sanction of 

note nr commanders. The commanders ordering the commission of such 

hv th° kiwi , OSe uutl ? onty , they were committed by their troops, might be punished 
hal ]n s , ,hey fel1 - Change No. 1 tc the Rules of Land 
im/LVnmft \ 5,h ^U'ember, 1944, the sentences quoted above from paragraph 347 
ha\e been omitted and the iollowing provisions have been added to paragraph 345 : 

? n u or 8unisations who violate the accepted laws and customs of war 
UlfK.nfnPtn n th l: rclor ' However, the fact that the acts complained of were done 
Pinn ? a ?i“ er °‘ a , s upc. n0r °r government sanction may be taken into considera- 
ThP ‘"p'-’tcrrniningculpabi ity, cither by way of defence or in mitigation of punishment 
1 he person giving such orders may also be punished.” 
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persons who had never seen each other and had never corresponded together. 
“ It is not necessary for the persons to have concocted the scheme the subject 
of the charge nor that they should have originated it. If a conspiracy is 
formed and a person joins in afterwards he is equally guilty as the original 
conspirators,” it was stated in the case of Rex v. Murphy T 1 ) and it had 
also been held that these principles applied even though the indictment did 
not specifically allege a conspiracy, if the acts amounted to a conspiracy. 
What was suggested was that, finding themselves in the S.S., and finding a 
conspiracy to ill-treat the persons who were interned, some of the minor 
figures in the dock joined in, assisted in, and were parties to that conspiracy. 


It had been suggested by the Defence that it was not permissible to convict 
unless the person concerned was “ in control ot the situation . That was 
a verv facile argument because it w r as quite easy to say that il one of the 
accused had not marched victims on the road to the gas chamber somebody 
else would have marched them. If all the girls had refused to march them 
on the parade they would never have been taken to the gas chamber. It 
w'as by that collective disclaimer of responsibility that the crime was com¬ 
mitted. In a similar way, the actions of any one man in a mob lynching 
might be said to have no effect on the lynching, but if the whole mob did not 
do the lynching the victim would not die. On the question of the gaschamber 
selections, Klein had said : “ My only part in the matter was to say this man 
is fit, this man is unfit, so I am not responsible.” An S.S. man had said: 
“ 1 know I was there, but I was not responsible because the man w ho did the 
selecting was Klein.” Counsel claimed that if a number of people took a 
part, however small in an offence, they were parties to the whole. The 
question of the degree of their responsibility was relevant only in assessing 
punishment. 


Regarding the question of the Polish prisoners in the dock. Counsel sai 
that on the face of it, it might be a little absurd to suggest that it is a war crime 
for Poles to beat other Poles in concentration camps, but surely, il these 
people, whether to save themselves from being beaten or from whatever 
motive, accepted positions of responsibility in the camp under the S.S. and 
beat and ill-treated prisoners, acting on behalf of the S.S. they had identified 
themselves with the Germans, and were as guilty as the S.S. themselves. 
The same applied to Schlomowicz, who is not a Pole but an Austrian. 


The following paragraphs of an article by Professor Brierly summed up 
the position on the question of what was ? war crime : 

“ For there is one clear and absolutely fundamental principle running 
through the laws of war which enables us if not to define war crimes or 
to make an exhaustive list of them at any rate to recognise one when 
we see one. 


“This is the principle that the only kind of injury to the person or the 
property of an enemy that the existence of war legally justifies is one 
which serves some military purpose. All wanton injury, injury which 
does not appreciably advance the military object of war, which is 
victory, is forbidden by the laws of war, and he who commits such 
injury commits a war crime. 


4 




(*) 8 C. and P., p. 311. 



110 


THE BELSEN TRIAL 


“ Clearly that leaves open a lot of border-line cases but most of this 
difficulty disappears if we imagine the sort of question which a Court 
will have to answer: can this killing which would normally be murder, 
this injury which would normally be unlawful wounding, this taking of 
property which w r ould normally be theft, be justified as an act of war? 
If not, it will be a war crime.” 

3. The Farts Regarding Conditions in Auschwitz and Belsen 

The Prosecution suggested that the Court should first come to a con¬ 
clusion as to the general picture of what was happening at these two camps, 
Auschwitz and Belsen, and then consider how the individual persons fitted 
into that general picture. 

Could the Court have the slightest doubt about the gas chamber or the 
selections which were made for the gas chamber ? It was freely admitted 
that there were, in the camp Birkenau, five gas chambers attached to the 
crematoria, and that there was attached to each of these gas chambers a 
crematorium. 

The persons who were being put into those gas chambers were not people 
who had committed an offence of any sort, and they were not people who 
had been submitted to any trial ; they were simply persons who were no 
longer fit to work for the Reich or persons of the Jewish race. There was no 
doubt whatsoever that, whatever other places may also have been used in 
the course of this destruction, in Auschwitz alone literally millions of people 
were gassed for no other reason than they were Jews. The people who were 
gassed were the old. the weak, pregnant women and children under 14. 

Many of the people gassed were Allied nationals who came into the hands 
of the Germans because they were scattered around the various countries. The 
Hungarians were brought in at a later period ; it had been rightly argued 
that the Hungarians were not Allied nationals, but the Court must take the 
picture as a whole to see what was happening in this camp. 

Those selections were made on a variety of occasions. Some victims 
never entered the camp but went straight to the gas chamber. The second 
class of selections were selections in the hospital. The third type took place 
in the camp, when the Jews, and according to some witnesses Aryans as well, 
were paraded and victims chosen out. 

It was common ground that a doctor attended the parades, and it was 
clear that the Lagerfiihrer (Camp Leader), as a rule, was there, and that 
some Block Leaders were present, w hichever happened to be on duty. 

It was the submission of the Prosecution that all people who took part in 
these selections, knowing what they were, were equally guilty, whether the 
doctor who said: “ This one to live, this one to die ”, or the man who 
pushed the victims into one particular compartment or the other, or the man 
who led them, or the man who gassed them. 

Although a lot of people had tried to pretend that they did not know what 
these parades were for, was it not obvious from the body of the evidence that 
everyone knew their purpose ? As Schopf said, everybody knew that Block 
25 was kept specially for people who were going to the crematorium. Many 
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witnesses and Irma Grese herself had borne witness to the brutality used on 
these occasions. 

The last type of selection was the general selection. It had been the 
custom for some people at the camp gate to be selected. As they came back 
in the working party they were made to run at the double and those who fell 
out were selected. Naturally, persons who knew they were in a weak state 
of health, or had reasons to suspect that they would not be able to pass the 
selection at the gate, began to hide in the camp. Then the S.S. developed a 
new plan. When the working parties had gone out, they held a parade of 
everybody left in the camp. These w'ere marched and lined up outside Block 
25, and only those who could give a proper account of themselves escaped 
the gas chamber. 

What were the duties of the various officials ? Everyone seemed to be 
agreed that it was the doctor’s duty to make the selection. According to 
Hoessler it was ,he duty of the Overseer at the selection parade to maintain 
order, and the kapos were under the orders of the Overseer, doing w hat she 
told them to do. The Camp Senior had herself said that she took dow n the 
numbers of the persons on the selection and that all the Overseers who 
happened to have camp duty that day, together with the Block Leader, had 
to attend these selections. 

Every person who took part in those parades, knowing what they were for, 
took part in deliberately organised murder, and an attempt to murder the 
whole Jewish race, to destroy the strength of Poland and to destroy by tear 
many other people. 

The Prosecutor then asked what was the position in Auschwitz apart from 
the gas chamber ? Counsel referred to the lack of sanitation, lighting and 
water, of which Starotska had spoken. Many witnesses had spoken of the 
beatings there and of the practice ol setting dogs on prisoners. To pro\e 
that the whole camp was ruled by force and ill-treatment, the Prosecutor 
referred to the evidence of Defence witnesses, namely Lothc, Grese, Lobauer, 
Gura, and Dr. Klein himself.f 1 ) He again quoted Starotska, who had said : 
“ Some of the Overseers had sticks ; some had whips, and some had dogs. 
Prisoners in Auschwitz were beaten on every occasion. They had to work 
very hard. Accommodation was very bad, and they had lice and other 
diseases, and dogs were set on them ’. That was a reasonably fair picture 
of life at Auschwitz. , 

Colonel Backhouse explained that he was dwelling on Auschwitz because 
it was the obvious line of defence to say that Belsen was exceptional. 

The evidence made it clear that Belsen was intended to be a new Ausch¬ 
witz removed from the threat of the Russian advance. Dr. Klein said there 
was some talk of the camp being some kind of exchange camp for prisoners, 
but that later he realised that it was not a camp for sick people, but a death 
camp, a torture camp. Counsel claimed that there was never the slightest 
attempt to improve conditions there, to bring medical supplies, beds or any¬ 
thing else that one would naturally require to build up a convalescent camp, to 
provide any diet, or to make any provision for the sick people when they 
arrived. The prevailing attitude was summed up in Kramer’s words : “ Let 



(*) See pp. 41, 46, 47, 48 and 51. 
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them die Was not that a continuation of the general situation in Ausch¬ 
witz ? 

It was quite obvious that the internees were being starved ; and if they 
were not being deliberately starved, at least there was not the slightest care 
as to whether they starved or not. No attempt was made to organise the 
feeding of the unfortunate ones who were weak, and the food actually went 
to the strong. 

Counsel referred the Court to the evidence of Brigadier Glyn Hughes, 
Colonel Johnston and Captain Sington ( x ) for descriptions of the emaciated 
victims living alongside piles of dead. He submitted that the facts before 
the Court showed that conditions in Belsen arose, not out of a breakdow n in 
organisation, but out of the complete neglect of the authorities. 

Counsel submitted that there existed in Germany during the period 
covered by the charges an organisation which deliberately murdered and ill- 
treated a great number of Allied nationals. If the Court were satisfied that 
any of the accused did in fact join in this conspiracy to ill-treat and murder 
Allied nationals at Auschwitz or Belsen, however late he or she joined and 
however small the part played, that accused was responsible before the law. 


4. The Responsibility of Each Accused 

(i) Kramer. The Prosecutor pointed out that this accused had worked in 
concentration camps since 1934, and from 1942 onwards had been the 
Kommandant of a concentration camp. He served his apprenticeship in the 
gassing of innocent people, as he had explained himself, at Natzweiller, 
where he constructed the gas enamber, took the people in and gassed them 
himselt. The Prosecution asked the Court to accept that he came to Ausch¬ 
witz to manage the gassings of new transports in May, 1944. It had been 
said that he had w ritten orders saying that the gas chamber was not his con¬ 
cern. He was the only person to say so. There were a number of witnesses 
who said that he took an active part in the selection parades, in that for 
instance he loaded people into the trucks and beat them when they would not 
get into the trucks. He admitted that he saw the selections but claimed to 
have taken no part in them. 

So lar as his general conduct in Belsen and Birkcnau was concerned, every¬ 
thing depended on the general picture which the Court formed of these 
camps. Kramer had himself said that he was regularly in the camp and that 
he was always in the camp until the roll-call was finished. 

• 

Could there be any doubt that Kramer was implicated absolutely in the 
events in Belsen, in view of the evidence, for instance, of Brigadier Glyn 
Hughes, Colonel Johnstone, Sunschein and Sompolinski ? ( 2 ) 

(ii) Dr. Frit: Klein. This accused had made no secret whatsoever of the 
tact that he attended selections and selected people, and that he knew that 
it was wrong and that it was murder. He agreed that those who were not 
fit to work were simply destroyed. The only time when he ever did anything 
to improve conditions in Belsen was when he knew that the British were 

(') See pp. 9-10. (*) See pp. 9, 10, 16 and 21. — 
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coming. The evidence plainly showed that he was content to neglect the 
camp completely. 

(iii) Peter Weingartner. The principal witness against Weingarlner was 
Glinowieski, whose brother was said to have been beaten to death by the 
accused. Sunschein's evidence was also referred to by Counsel.C) Wein¬ 
gartner had agreed that there were dogs with his party when they came to 
the hill on the way to work. Had the Court any doubt that the women in 
the “ Vistula” Kommando were chased up the hill with dogs behind them ? 

No witness had suggested that Weingartner ever attended or took part in 
a selection. Nevertheless, he was Block Leader at the gate of Lager A where 
the transports arrived. Was it credible that he never even saw a selection 
and knew nothing about them ? There was evidence that he had beaten 
Sunschein with a rubber hose at Belsen. Counsel asked the Court to regard 
the accused as being obviously involved in the state ol afiairs existing in 
both camps. 

(iv) Kraft. Counsel referred to the evidence of Sompolinski.t 2 ) who had 
recognised this accused in person. Kraft denied ever being in the actual 
concentration camp. Counsel submitted that the explanation of his being in 
the concentration camp was that soldiers would be sent in Irom the Wehr- 
macht camp to clean up the concentration camp before the British arrised. 

(v) Hoessler.. This accused like Kramer, was “ one of the old guard ”, 
In view of his own admissions and of the evidence of Dr. Bimko and various 
other witnesses,( 3 ) Counsel was confident that Hoessler would be tound 
guilty. 

(vi) Borman. There were a number of allegations that Borman set her dog 
on people. She was also seen several times on selection parades. Jonas had 
said she was not content merely to stand there when she was the Overseer 
on duty but pointed out to the doctors : “ This one looks quite weakly, she 
can be taken away as well ”. There was also evidence of her beating people. 

(vii) Elizabeth Volkenrath. Josephine Singer had said that this accused 
beat many people in the tailoring shop and threw a Czech woman down 
some steps. Later at Auschwitz she became supervisor in the parcel store, 
issuing bread, and that was where Sunschein saw her frequently beating 
people. Kaufmann had said that during selections she saw Volkenrath 
throw women to the ground or against a wall, trample on them and beat 
them with a stick or rubber truncheon. Singer, Trieger, Siwidowa and 
others had said that hers were not merely beatings with the hand but beatings 
with rubber sticks, beatings producing unconsciousness and sometimes death, 
and kicking. 

At Belsen she continued her beating. Counsel referred to the evidence of 
Neiger, Loffler ( 4 ) and others in this connection. 

(viii) Ehlert. From the point of view of the Prosecution, there was no 
evidence with regard to Ehlert's conduct at Auschwitz. Concerning her 
acts at Belsen, the evidence against her came from Sunschein, Hammer- 

(>)Seep. 16. ( a ) Seep. 21. (*) See pp. 11, 12. 13, 14, 16. 17, 20, 21, 22 and 27. 

(*) See pp. 30 and 31. 
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masch. Helene Klein, Neiger. Korkovitz, Loffler, Kopper and Weiss, and 
alleged the beating of people at the gate and the beating of people for un¬ 
important reasons, for instance, for wearing a scarf. 

Ox) Gresc. Grese was quite frank about almost everything which was 
suggested against her. Kopper had made an allegation regarding Grese’s 
behaviour in the sand pit Kommando.f 1 ) Concerning her actions at 
Auschwitz, the Prosecutor drew attention also to the stories of Rozenwayg, 
Watinik and Triszinska, according to which she was in charge of a Kom- 
mando, with Lothe as the kapo, and alleging that she set a dog on them. 
On her own admission alone there seemed ample evidence to show that she was 
ill-treating, beating, and prolonging roll-calls at Auschwitz. At Belsen she was 
made Arbeitsdienstfiihrerin and again there were stories from the prisoners 
as to how she beat people and forced them to “ make sport ”, 

<\) Lothe. Lothe was herself an imprisoned German. When she 
eventually became a kapo, however, she worked with the S.S. and against 

the prisoners. Against her there were many allegations, for instance of 
beatings. 

(\i) Lohauer. Lobauer was another kapo. There were many allegations 
o beating against this woman. She had said frankly : “ I admit carrying a 
stick at Auschwitz and I admit using it ”, 

(xii) A tippet. Against Klippel there was very little evidence. One 
deponent had said that he was employed in the kitchen at Belsen, that he 
requeni v women in this kitchen and that he twice shot Jewish women 
who approached the kitchen in search of food.( 2 ) On the other hand there 

was considerable evidence to show that the accused did not belong to Belsen 
ai an. 

(xm) Schmitz. The evidence against Schmitz was contained in the state- 
ment ol Jecny, who disappeared without signing it.( 3 ) Could the Court 

nri^n 0 ’ lf ,K he u aCC u Se ^ Were rea,ly a P risoner > a Camp Senior over 28 
pi oners, that he should suddenly be put in charge of 15,000 people and tel! 

„ ° L ' ser to run the camp ? ( 4 ) What was much more likely was that he 
came as an S.S. man and helped to guard and to supervise the clearing up 
ot the concentration camp during the last few days. 

(xiv) Francioh. This accused tried to show that he was in jail during the 

o*tThn n r! PCr |°r A u n1 ' bUt actually his J ail P eriod was earlier. The evidence 
ot the people from his own kitchen showed that he was not stating the truth. 
There were a number of different shootings alleged against him. 

thrrt- l , Al ,' tbc aiIe 8 ations against this accused were to be found in 
the kitchen ’ C ° ncerncd the shootin S of people trying to steal from 

accused wthT' J? 6 C u° Un W ° U ' d remember the allegations against this 
semor N C n h transport, of which he was quite obviously the 

also said th-it ^ W3S acc . U: * ed of shooting prisoners on the way, and it was 
so said that there was no food or water on the journey for the Jews and very 

(h See p 50 ^ Sc * *** affidavlt ot Jaku bowice on p. 27. (») See p. 28. 
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little for the Christians. He was also faced with allegations of beating 
prisoners at Belsen and of shooting prisoners at Belsen station. 

(xvii) Burt’raf. The evidence against Burgraf was that he behaved badly 
at Driitte and that when he came to Belsen he continued to do so. He became 
a functionary in Block 19, where he armed himself with a table leg, with 
which he beat prisoners. 

(xviii) Eqersdorf. The evidence against Egersdorf was that of Almaleh, 
from which Counsel quoted the account ot the shooting of the girl.( ) lo 
the Judge Advocate's question asking what Counsel's attitude was to the 
Defence argument, that the evidence showed that the ill-treatment was not 
of an Allied national but of a Hungarian girl, and that this was not an 
incident which would support a charge in which ill-treatment of Allied nationals 
was alleged, the Prosecutor replied that the only reason for quoting; these 
particular incidents in connection with any of the accused was to show that 
thev, having joined the camp staff, co-operated in the ill-treatment of persons 
in the camp. The fact that the individual person whom an accused was se 
ill-treating was Hungarian would not be relevant if the Court believedIt . 
the accused was taking a part in the systematic ill-treatment which was going 

on. 

(xix) Pichen. Against Pichen there was a great deal of evidence as to 
what went on in his kitchen in particular. There was the account of t 
shooting on the day of the S.S. parade.f*) 

(xx) Otto The question was whether to believe this accused or not The 
allegation made against him was that he caught Stojowska taking a bedjrom 
outside Block 213 and that a day or so later he came into Block 20, w her. 
she lived, found that the other Block Senior had a so got a bed and b^t 
them both. There was only the one affidavit against him, but this man un 
doubtedly frequented that part of the camp, and, asked Counsel, was it no 
the practice of an S.S. man, if he saw something irregular as he was going 
round the camp, to take action there and then . 

(xxi-xxii) Stofel and Dorr. Counsel suggested that the finding ol the 
corpses ( 3 ) was entirely consistent with the story that Dorr shot each straggler 
a^ng the route of the" transport, and asked was ,t surprising, realising how 
cheap life was held in the concentration camps, to find one of the guards 
had been in a concentration camp for a long time shooting people as they 
went, with the full approval of the man in charge, Stofel . 

(xxiii) Schreirer. Counsel did not examine the evidence regarding this 
accused except as regards his identification. Could the Court have any real 
doubt at all that he was in fact a member of the S.S., that the uniform he was 
wearing was his and that he was stationed in Belsen when he spent the 
evening with the girl in Soltau ? ( 4 ) 

(xxiv) Barsch. In view of the evidence. Counsel did not ask the Court to 
say that this accused was ever in Belsen at all. 

(») See p. 23. (*) See pp. 12, 27 and 52. (*) See p. 55. 

(•) See p. 54. The Prosecutor later agreed with the Judge Advocate that no i t, 
been proved against Schreirer as regards Belsen. 
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Camn V) sSfrl Th ' S ma " aCCepted the P osition and responsibility of a 

^ Z |s Hid !n ' Pr !r° ner in the camp ’ abused that Potion 
a. tlie S.S. did, and identified himself completely with the S.S. 

Uxvi) Schlomowic:. ft was said that this accused regularly beat people 
at Belsen with a rubber cable and a stick. y ^ P 

(wen) Ostrowski. The Court might think there was no doubt at all that 
this accused had a function in the block in question and that in fact he was 
engaged, as various witnesses said, in beating and ill-treating people. 

Pinien of ^ the man who made a fuI1 confession to Capt. 

how that was hi ^ h e** C , rirnes Investigation team, then told the story of 
veTi t f r ° m h,m and he was made to sign at the pistol point ; 

signature he wn° U d eXami " e the ° riginal il wou,d find lhat below his 
"ere working withhim. 8 ’' 6 30 3CC ° Unt and descri P tion ofthe persons who 

I ! I'™ r F ° rSte J' Ma Forster ’ °P^> Charlotte Klein. Bothe . 
of these amen ti, Sauer j Lisiewitz and Hempcl. Against every one 
°eged n ZlZ i CTC i Was ev l dc " ce ° f beating - These beatings wcre "<* 
of the ruhhp[ y 1 i f PS u°1 U face ° r the boxing of ears - ° n thc Question 
whether there IC f S j° i' bl f b tbc < - ourt bad heard so much. Counsel asked 
portabl - h i k d u k,tchen Wlth running water, or with large boilers, and 

"Ctenph, "•hot ?''"' Sh ' ""' d ' " hkh did hare <>“* 

IhemiSlL 'Vmr With lhis a “" scd - Counsel ™* reference to 
Klein h g i k f S ° fia Rosenzwe 'g- Rorman and Helene Klein.(i) Helene 

‘ VeH,h°, b u Ca Cer ‘ am that the victim ’s na me was Friedman : Counsel 
Ujegcsted that whether Friedman was alive or not was of no great importance. 

(\h) Halmel The only evidence against Hahnel was that of Stempler. 
in rXr d hef fr ° m a photograph and said that the accused beat a girl 

witz’as iT' W f 'i. n0t plain l hat K °PPer preserved herself at Ausch- 
withnnt H mformer • ^ h c admitted she was two years in a Strafkommando 

thi^good C fortime h" W f VC i ryb0d ^ dSe Was ' She claimed ,hat she had 
this good fortune because she knew her rights. The Court might think it 

kept aTsHch . 35 ° thCr PnSOnerS a,leged ’ she was a k novvn informer and was 

When she came to Belsen she was made Block Senior and then a camn 

bhlforTeThn.r d 'i WaS ° n ! y ’ the Court might think, because she “ got too 
Sh - n • nh ° S ] lat ° n tbe * st M arc h she was molested, as it was alleged 

fhtrere oXT^o T r n0t ' ikcd by the 0tber Prisoners fnd 

y were only too pleased to beat her when given the opportunitv There 

Bbck^enio?. egatl ° nS madC aSai " St her regardi ng her acts while she was 

Block NolTfh at r t " e h SSeS H aid that hC W3S an assistant Block Se mor in 
No. U that he behaved extremely badly and that he was one ofthe 


(*) Sec pp. 20, 32 and 33. 
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.a; 

quite apart from the k xhe evidence of Anna Wojeiechowska(*l 

regularly beating people in the block.The evicie ^ ^ ^ jntended . 

did not support the accused ; . T the „ as chamber. Jamcka 

the witness had not actually bee testified to her kindness, 

and Komsta, two further Defence witnesses, f Nowogrodzka 

b», they were both Aryan Poes; and therefore f "™"“ ha , soever f 0 , an> . 

roles in a favourable position 

and paid no attention to the other prisoners. 

Counsel submitted that she made herself 
Auschwitz, and accepted any post wh.ch was gtven to her. When 

to Belsen the same was true. 

K. THE SUMMING UP OF THE JUDGE ADVOCATE 

The Judge Advocate jgrnteof 

when they were there, they should not h if the Court were 

Germrm SKTJS5 S.'S.-SS« S3- customs and usages 

of war had been committed. 

regard to the more general question of m-treatnrent or mal.r«m». 

suggested might be the case in regard to the gas chambers. 

Regarding the plea of superior orders, he advised the Court to follow the 
law as laid 8 down in Volume II of Oppenheim’s Internal,anal La», 6 
Edition, p. 452 ; the passages quoted run as follows . 

.. The fact that a rule of warfare has been violated in pursuance o 
an oTdVo? .belligerent Government of an indivniuj, behtgere.t 
commander does not deprive the act in question ter 

war crime ; neither does it, in principle, confer upon the perpet 

weigh scrupulously the l.ga, 
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merits of the order received ; that rules of warfare are often con¬ 
troversial ; and an act otherwise amounting to a war crime may have 
been executed in obedience to orders received as a measure of reprisals. 
Such circumstances are probably in themselves sufficient to divest the 
act of a stigma of war crime. . . . However, subject to these qualifica¬ 
tions, the question is governed by the major principle that members of 
the armed forces are bound to obey legal orders only and that they 
cannot therefore escape liability if, in obedience to a command, they 
commit acts which both violate unchallenged rules of warfare and 
outrage the general sentiment of humanity.” 

The Court would probably find that the reason why that attitude was 
adopted by the writer was contained in the next sentence: “To limit 
liability to the persons responsible for the order may frequently amount, 
m practice, to concentrating responsibility on the head of the State whose 
accountability, from the point of view of both international and constitu¬ 
tional law, is controversial." 

The Judge Advocate went on to say that the two broad issues which had 
to be established beyond all reasonable doubt were, first, whether the crime 
set out in the charge sheet had been established, and secondly, if it had been 
established, whether the accused or any of them had been proved to have 
committed it. 


Dealing with the first issue, the Judge Advocate expressed the view that 
there was a tremendous body of evidence to establish that at Auschwitz the 
stall responsible for the well-being of internees were taking part in gassings 
in improper unlawful beating, in roll-calls and in the use of savage dogs • 
and that they were overworking and underfeeding the internees. It might 
even be that there were experiments performed upon people, allegedly in 
t e interests of science, against their will. He was not suggesting for the 
moment that the prisoners in the dock necessarily committed what he called 
that genend crime, but he stated that in his opinion there was evidence upon 
which the Court could find that the war crime set out in the first charge had 

hi'Pn t'nmmitiarl c 


In respect of Belsen there was a general allegation of ill-treatment or 
maltreatment, of a state of wilful or culpable neglect whereby thousands 
of innocent people lost their lives. Here again it seemed to him. rightly or 
wrongly, that there was a tremendous volume of evidence upon which the 
Court could properly find that the offence alleged was committed by the 
stall employed at Belsen who were responsible for the well-being of the 

interrupt; 0 


. .I!* fir 11 issue L1 wa J s wh ether each or any of the accused had been proved 
are ch d ireed rCaS ° nab C d ° Ubt '° haVC committed the offence with which they 

The Judge Advocate then summarised the evidence against the accused, 

nrfS g ,h h lh0S V‘ eged lo have comm itted crimes at Auschwitz. He 

w?s f that lb ‘^T y Slatl " g m f neral that the case for the Prosecution 
was that at Auschwitz members of the staff agreed together, either tacitly 

take X o P art S in y, ,h * W ° U ' d iU * treat the intcrnees > and that they would 
taxe part in the gassings. J 
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In dealing with the evidence against Wcingartner. the Judge Advocate 
said that through some error the events which were alleged to have taken 
place at Auschwitz appeared in the Belsen charge.!') Weingartner could 
not, therefore, be punished for these matters but evidence regarding them had 
been allowed to be introduced, as showing the way in which he was con¬ 
ducting himself, from which the Court were invited by the Prosecution to 
infer that he must have been party to a system of ill-treating internees. 


Regarding the allegations of beating, the Judge Advocate felt that, it dis¬ 
cipline and order could not be maintained without a reasonable use ol force, 
and whether there was specific authority to use that force or not, the Court 
would not hold that reasonable use of force against any of the accused as a 
war crime or as a breach of the customs and usages of war. What the 
Prosecution were alleging, and what they had to prove, was the use ol force 
of such kind that it was savage and brutal, without justification, existing 
merely because the person causing it was a party to a system of cruelty which 
was in force in concentration camps. 

There was a vast difference between hitting people with the hand and 
hitting them with a stick or kicking them, and the Court would no doubt 
have a very keen eye to discriminate between the various kinds of alleged ill- 
treatment. Great damage could be done even with the hand it people struck in 
anger or got into the habit of striking every day so that gradually more force 
was put behind their blows. 

The Judge Advocate said that usually affidavits did not come betore courts 
of criminal jurisdiction, but that under war conditions it had become neces¬ 
sary to introduce these affidavits in an endeavour, not to convict innocent 
people, but to convict guilty people. However much one would prefer to 
have a deponent in person before the Court the affidavits were properly 
admitted, and it was for the Court to say whether they would act upon them. 
There was nothing to compel the Court to accept them. 

The affidavits were dangerous material. «e had the greatest faith in 

cross-examination as a means of finding the trut . <- 1 Question 

consider the way in which the affidavits were taken espemUy on ^question 
of identity He was sure that the Court would find it difficult to act upon 
the evidence of a mere one or two unless supported in some material 

particular. 

It had been pointed out that sometimes a witness diftcred in his evidence 
in Court materially from his affidavit, or that he introduced matters which 
were not in the affidavit. Some affidavits used indiscriminate and very w.de 
language such as “ She threw people to the ground and cruelly beat then 
anif many died ”. A great number of the affidavits ended with allegations 
that people died as a result of what was alleged to have happened. He was 
sure that the Court would want more proof that people were killed in th 
manner before they accepted the allegation and that if there was any doubt 
they would not accept it. 

The Judge Advocate was of the opinion that the charges did not say that 
every person who was on the staff of Auschwitz or Bels en concentration 

0) A reference to the alleged Hejmech Glinowieuski. Sec pp. 4 and 15. 
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camps was guilty of a war crime. The Court would have to be satisfied that 
a person was deliberately committing a war crime, identifying themselves 
wnh the system in force at the camp ; their mere presence on the staff was 
not of itseli enough to justify a conviction. 

At the end of his summing up of the evidence relating to the offences 
. Itged to have been committed at Auschwitz, the Judge Advocate said that 
the mam allegations related to Allied nationals unknown It was no 
necessary to prove everything in a charge. It was the substance which must 
be proved, and if the Court were satisfied that there was substantial ill 
treatment, causing death or physical suffering to people whose names the 
rosecution were not able to put forward, that would allow the Court to 

named irso“ U ’ ^ ^ WCre n0t Satisfied of the death °^ny 

staff at An e rh 0 l ! he L Pr0se k cution was tha * all the accused employed on the 

and tflf knCW that 3 SyStCm and a course of conduct was in force 

. nd that, in one way or another in furtherance of a common aerecment to 

ZoX7 They at^edhhe TT “ KS2 

!" d f'“"8 "to H* particular offender was Sing w£* 

we eSfcd' hm in OTn " °/ ,his s>s,e " 1 - Th '» Wed-ha. inhe Com 
vere satisfied that they were doing so, then they must, each and every one of 

them, assume responsibility for what hardened 

Judi" Kramer ' s “ ,ions ** Belsen, the 

upon Allied na Ja^by'reason “f™ 8 

Co^uSonsider "'whether Kr 3CtS of cruelt y> and itwasfor the 

matters^h^failed^ither d TlT ” S 

mentto 5£K ttSfSSS? * “ lpablt " a > d '“™S ° f 

Behen "T 11 was aehnowl.dged that a, 

violence and feeWe pe ° ple ’ a resort 

dition might become a verv imn^^ P C 'I• ° Were wea ' t an< ^ not * n a fit con¬ 
sume action adopted towards fit and sirongpersot^ 11 " ft °“ thC 

.ha^el^SSdTrSStiSco' ““"a J “ d * e Ad ^»“ ^ 

certain dates by members of the staff resnons'w 8 f Be [ ecn ' Beben between 
persons interned therein. 
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which was not before the Court, but if the Court were satisfied that the sub¬ 
stance of the charge was proved they might find a person guilty though of an 
offence differing from the particulars set out in the charge. He did not think 
that it mattered very much, looking at the substance of the charge and not 
the shadow, whether the people in a convoy on its way to Belsen had already 
reached and become internees in Belsen. 

In the course of his treatment of the case against Burgraf the Judge 
Advocate said that it did not seem to be the aim of the Prosecution to bring 
accusations against anyone, however terrible, if they were only ordinary 
prisoners in the camps at Auschwitz or Belsen. The essence of the charge 
was that the accused should have been in some position of authority, with 
the power to look after the inmates and make their life satisfactory. It 
would be for the Court to decide whether Burgraf could be treated as being 
on the staff at Bergen-Belsen. 

After surveying the evidence before the Court, the Judge Advocate said 
that on a broad basis it was suggested by the Prosecution that in Germany 
in the war years there was a system of concentration camps of which Ausch¬ 
witz and Belsen were two ; that in these camps it was the practice to treat 
people, especially the unfortunate Jews, as if they were of no account and 
had no rights whatsoever ; that the staff of these concentration camps were 
deliberately taking part in a procedure which took no acc ° u ^ lt ^ the 
wretched people’s lives; that there was calculated mass murder such as at 
Auschwitz; that there was a calculated disregard ol the °j d ‘ na O “‘ 1 * 
which fell upon a staff to look after the well-being and heakh of people at 
Belsen ; that throughout these camps the staff were made ^ ulte cl J ldy ld 
understand that the brutalities, ill-treatment, and matters of tha ‘J ,nd w °“ ,d 
not be punished if they took place at the expense of the Jews , and that there 
was a common concerted design of the staff to do these terrible things. 

As already indicated, apart from his comments on points of law, to which 
reference has been made in the preceding paragraphs, the Judge Ad v o«te 
also provided the Court with a full summing up of the evidence which h 
been placed before it. This part of the Judge Advocate s address is not 
here reproduced in full since it would duplicate the summaries of evidence 
already set out on pp. 9-37 and 39-69. 

L. THE VERDICT 

The Court found the following guilty on both charges: Kramer, Fritz 
Klein, Weingartner, Volkenrath, Grese and Lobauer. 

The following were found guilty on the Auschwitz charge only : Hoessler. 
Borman, Schreirer and Starotska. 

The following were found guilty on the Belsen cha ^ ° nl> ' 
Francioh, Calesson, Burgraf, Pichen, Stofel, Dorr. Zoddel Os rows . 
Aurdzieg, Use Forster, Bothe, Walter, Haschke, Fiest, Sauer, L.siewitz, 
Roth, Hempel and Kopper. 

Kraft Lothe KUppel, Schmitz, Mathes, Egersdorf, Otto, Barsch, 
Schlomowitz, Ida Foster, Opitz, Charlotte Klein, Hahnel and Polanski 
were found not guilty. 
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camps was guilty of a war crime. The Court would have to be satisfied that 
a person was deliberately committing a war crime, identifying themselves 
with the system in force at the camp ; their mere presence on the staff was 
not of itself enough to justify a conviction. 

At the end of his summing up of the evidence relating to the offences 
alleged to have been committed at Auschwitz, the Judge Advocate said that 
the mam allegafions related to Allied nationals unknown. It was not 
necessary to prove everything in a charge. It was the substance which must 
bt proved, and if the Court were satisfied that there was substantial ill 
treatment, causing death or physical suffering to people whose names the 
rosecu ion were not able to put forward, that would allow the Court to 

named person' 11 " ’ ^ th ° Ugh *** " 0t Satisfied of the death of any 

sfJVA 46 the , Prosecution was that all the accused employed on the 
ind^thif USChW ' 1Z knCW th3t a SyStCm and a course °f conduct*was in force 

mioh, K. I' a , d he Court not to treat th e individual acts which 
proved merely as offences committed by themselves but also as 
"f ^ ‘ nd 'caling that ,he particular off/ndcr wS^u„g 

T h ' s sys,em - Thcy w* •»«i‘ 'the c™': 

rhr-m h d H H y C d0mg so ' then they must, each and everv one of 
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the Prosecution h id nmii ti , pab,e ne glectthe question was whether 

as he wa?ab"e t^do^th^t hT^ d,d „ not Carry ° Ut his duties as far 

upon Allied nationals hv r! had paused at any rate physical suffering 
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which was not before the Court, but if the Court were satisfied that the sub¬ 
stance of the charge was proved they might find a person guilty though of an 
offence differing from the particulars set out in the charge. He did not think 
that it mattered very much, looking at the substance of the charge and not 
the shadow, whether the people in a convoy on its way to Belsen had already 
reached and become internees in Belsen. 

In the course of his treatment of the case against Burgraf the Judge 
Advocate said that it did not seem to be the aim of the Prosecution to bring 
accusations against anyone, however terrible, if they were only ordinary 
prisoners in the camps at Auschwitz or Belsen. The essence of the charge 
was that the accused should have been in some position of authority, with 
the power to look after the inmates and make their life satisfactory. It 
would be for the Court to decide whether Burgraf could be treated as being 
on the staff at Bergen-Belsen. 

After surveying the evidence before the Court, the Judge Advocate said 
that on a broad basis it was suggested by the Prosecution that in Germany 
in the war years there was a system of concentration camps of which Ausch¬ 
witz and Belsen were two ; that in these camps it was the practice to tre 
people, especially the unfortunate Jews, as if they were of no account an 
had no rights whatsoever ; that the staff of these concentration camps were 
deliberately taking part in a procedure which took no account of t 
wretched people’s lives ; that there was calcuUted mass murder such as 
Auschwitz ; that there was a calculated disregard of the ^dina^duties 
which fell upon a staff to look after the well-being and health of people a 
Belsen ; that throughout these camps the staff were made ^e^ariyo 
understand that the brutalities, ill-treatment, and matters of th »* J‘" d 
not be punished if they took place at the expense of the Jews and hat there 
was a common concerted design of the staff to do these terrible things. 

As already indicated, apart from his comments on points of law, to wttch 

reference has been made in the preceding paragrap s. which had 

also provided the Court with a full summing up of the evdence wh ch had 
been placed before it. This part of the Judge Advocatesaddress s not 
here reproduced in full since it would duplicate the summaries of evidence 
already set out on pp. 9-37 and 39-69. 

L. THE VERDICT 

The Court found the following guilty on both charges. Kramer. Fritz 
Klein, Weingartner, Volkenrath, Grese and Lobauer. 

The following were found guilty on the Auschwitz charge only . Hoessler, 
Borman, Schreirer and Starotska. 

The following were found guilty on the Belsen charge onK^. Ehlert 
Francioh, Calesson, Burgraf, Pichen. Stofel Dorr, Zoddel Osowsk, 
Aurdzieg, Use Forster, Bothe, Walter, Haschke, Fiest, Sauer. Lisie . 
Roth, Hempel and Kopper. 

Kraft, Lothe, Klippel, Schmitz, Mathes Eger^orf Otto, Barsch 
Schlomowitz, Ida Forster, Opitz, Charlotte Klein, Hahnel and Polanski 

were found not guilty. 
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The Court ruled that in the case of findings of guilty on the Belsen charge 
the words: “ Anna Kis, Sara Kohn (both Hungarian nationals), Hejmech 
Glinovjechy and Maria Konatkevicz (both Polish nationals) ” would be 
omitted, as well as the words: “ A female internee named Korperova.” 

In the case of findings of guilty on the Auschwitz charge, the words : 
And particularly to Ewa Gryka and Hanka Rosenw'ayg (both Polish 
nationals) " would be omitted. 

M. .SPEECHES BY DEFENCE COUNSEL IN MITIGATION OF PUNISHMENT 

Without calling any further witnesses. Counsel for the Defence made 
speeches in mitigation of punishment on behalf of the accused who were 
found guilty. 

Major Winwood said that Weingartner was forced to do service in the 
S.S. at Auschwitz and Belsen. He felt sure that the Court must have 
formed the opinion that his mentality and temperament were, to say the 
least, not quite normal. Though unsuitable for the task, he was put in 
charge of a large number of women, and his nerves and temper sometimes 
overrode his reason. Deliberate ill-treatment was not part of his make-up 
Me was one of those unfortunate people caught up against his will in the Nazi 
machine of which he became an unwilling but very easily moulded tool. Dr. 

ein received from his superior officer distinct and direct orders what to 
do From the purely practical and human point of view, Dr. Klein had 
little option in disobeying the orders he received, since his superior was on 
the spot seeing that he carried out the order. Counsel asked that the Court 
ftear this in mind in assessing punishment. Further, it had been said that 
he sent thousands to their death in the gas chamber, but every man or woman 
whom Dr. Klein chose as fit for work was saved from the gas chamber, and 
e or she was granted a lease of life. Kramer had represented himself as a 
i. ue German who carried out an order because it was an order. Counsel 
suggested that a British officer of the same rank and equivalent position 
would bear a greater degree of responsibility if convicted of such a crime 

,nH ih had i^r r r0Ught . Up 10 consider the principles of tolerance, kindness, 
and the rule of fair justice. The mind of the German, especially that of a 

National Socialist and member of the S.S., was drilled into one particular 
channel and the broad view of humanity was lost sight of. He could have 

knownTh ? e l Se " l,kC 0th T\ yet he did not d0 so ’ alth ough he must have 
M,il S hls superiors had washed their hands of him. In conclusion. 
Major VV mwood quoted from the Manual of Military Lav on page 61 : 
The instigator of an offence should receive a more severe sentence than 

msti»a»ed n t Wh ° ln . St,gated l ° COmmit it ” The me " the dock were 
ns (gated to commit this war crime and they had been found guilty The 

he Cm?^, 0 e , Cnme WCr u ab ° Ut l ° S,and ,heir triaI in Nuremberg Were 

not ^ 3 PU " ishme "‘ » hich d 

Major Munro wished to associate himself with what Major Winwood 
ad said about the State system and also as to the effect on sentence of the 

Sre°w»re nTilteS?' H °?t ler ’ apart from one * eneral affidavit. 

th.re w.re no allegations of personal brutality. There was also a certain 
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amount of evidence in his favour. Borman had said that she joined the S.S. 
to make more money, but her life up to that time had been one of rather 
bitter and friendless loneliness. Volkenrath did not volunteer into the S.S. 
and the job she had latterly at Belsen of Oberaufseherin was not so important 
as it sounded. She had no administrative control in the camp, and the job 
mainly consisted in detailing other Overseers to particular jobs. Whatever 
might have happened later, it was clear that at the beginning Ehlert was a 
good and decent woman who looked after the interests of the prisoners, 
and who, it appeared, was punished for it. The Court was invited to ta e 
into account what the conditions in concentration camps could do to weak 
human nature. 

Major Cranfield reminded the Court that Greses mother died when she 
was 14 years of age, that she herself left her home at the age of 16, and that 
at the age of 18 she was conscripted into the concentration camp service, 
Grese was a girl of only nineteen when she came to the appalling atmosphere 
of Auschwitz. Grese was only a poorly educated girl. Her father was an 
agricultural labourer and she was a subject of the Nazi propaganda machine. 
At the time of the liberation at Belsen Lobauer had undergone five years ot 
the most rigorous kind of imprisonment. She received that tor refusing o 
make munitions which would, of course, have been used against the Allies 
Further ; while she was undergoing that imprisonment she received a savage 
beating as a punishment for what the Court would consider a trivialoffence. 
Prison functionaries such as she were ordered to take up their appointments 
and they had no opportunity of refusing. 

Captain Roberts pointed out that on the day the British arrived at Belsen. 
Francioh went out of the camp to help his wife pack in order to return home 
and had he chosen at that moment to go with her he could have 
easily. Instead he chose to return to the camp and to continue h.s duties 
there in accordance with the truce. 

Major Brown stressed that less than a year before the liberation of Belsen 
Calesson. then 52, was living at home with h.s wife andI three^ren ^ 

Mav 1944 he was conscripted into the German arm.. . 

Bergen-Bdsen for five days. He was one of those men who could have left 
Belsen under the terms of the truce, but he remained there, because he had 

nothing to fear. 

Captain Fielden observed that Pichen. far from being a full-blooded S.S. 
man was conscripted into the Wehrmacht in 1940, and became an ordinary 
front line infantry soldier. He had suffered the horrors and penis of the 
Eastern Front, where he was wounded and was, as a result, a cripple^ He d 
nS come to Belsen until the middle of March. In trying to guard against 
continual thefts from the cookhouse, he was making an attempt to safeguard 
food for the benefit of the others. There was no accusation of actual killing 

against Stofel. 

Captain Corbally, speaking on behalf of Schreirer, said that at the time 
when he was alleged to have been at Auschwitz he was 19 years of age. 
There was no evidence that he killed anybody at Auschwitz, and there was 
evidence that the most serious atrocity alleged against him was done in 
obedience to an order. Dorr, at the time of trial a young man ot -4, did not 











124 


THE BELSEN TRIAL 


want to be a concentration camp guard. He wanted to be a front line soldier, 
and it was because of his illness that he was unable to pass the medical 
examination required. With reference to the crimes which he committed 
on the march Counsel claimed that every plan which had been made to get 
the prisoners to Belsen went wrong. Instead of going by train they had to 
walk. Dorr had never had to do anything like that before. He had con¬ 
siderable worry and responsibility to get these people to Belsen. The road 
they took might at any time have been cut by the British or American troops. 
Zoddel had been an internee for a long time and his internment had left him 
a sick man. Counsel invited the Court to say that there was no evidence 
which satisfied them that he really killed anybody. 

Captain Neave reminded the Court that there was evidence that Use Forster, 
a girl of 23, did do something in her small way to alleviate the suffering and 
the hardships of those who worked directly under her in the kitchen. 

Captain Phillips stated that, at the beginning of the trial, Bothe was 24, 
Walter 23 and Haschke 24. They all arrived at Belsen towards the end of 
February, 1945, at a time when the conditions in the camp had already begun 
to become bad and difficult. Counsel invited the Court to let their punish¬ 
ment be in proportion to their share in the responsibility. They were not 
in Belsen a \ery long time and did not hold any greatly responsible position. 
They were all educated and brought up under the Nazi system, with the 
result seen at Belsen. 

Captain Boyd said that Fiest, Sauer and Lisiewitz were conscripted and 
only arrived at Belsen in late February and March, 1945. They were all 
small people with very little responsibility. As Mr Le Druillenec said, 
although he was speaking more particularly of prisoners, conditions at 
Belsen were such that anyone coming to the camp was almost inevitably 
brutalised. 

Captain Munro said that Roth had been a prisoner of the Germans with¬ 
out any position at all tor tour years and two months before being given a 
position which, suggested Counsel, was only that of a hut orderly. She re¬ 
mained behind in Belsen until 16th June, a considerable time after the 
liberation by British troops, because she had a clear conscience. Like 
Pichen, Hempel worked in a cookhouse and Counsel claimed that whatever 
^e did, she did it for the betterment of the prisoners. 

Lieutenant Jedrzejowicz said that Aurdzieg, Burgraf, Ostrowski, Kopper 
and Starotska were all victims of war. They were dragged away from their 
homes and put for an indefinite period of time in a concentration camp. 
They were sent there to do hard work and eventually to die. Aurdzieg was 
taken away from home at the age of 16 years, and grew' to be a man in a 
concentration camp. Burgraf also was in a concentration camp as a young 
man. He and Ostrowski were only seven days in Belsen. Kopper was an 
internee for a period of just under five years and held a position at Belsen for 
not longer than two months. As Starotska said, Kopper was unsuited to the 
job of Block Senior because she was in a state of complete exhaustion and 
on the verge of a nervous breakdown. The last accused, Starotska had been 
in concentration camps since 1942, but before that she was sentenced to 
death and kept in prison by the Gestapo for a period of two years. This 
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sen.enee and he, stay in prison until the ™ g—- ~ T 

heen a great mental and physica s . the accused 

Z tantalising atmosphere of the concentratton camp. 

N. THE SENTENCES 

Subjee, to confirmation by superior military authority, the followmg 
■sentences were pronounced : „ f . 

Zoddel was sentenced to imprisonment for life. 

Calesson, Schteirar. Ostrowski, Ehlert and Kopper were sentenced to 

imprisonment for 15 years. vipmnel 

hurdzieg. Lobau.r, Use Forster. Bothe. Haschk. &tn», Roth. Hemp 
and Starotska were senteneed .0 imprisonment for 10 years. 

Burgraf and Fiest were sentenced to imprisonment for years. 

Walter was sentenced to imprisonment for 3 years. 

Lisiewitz was senteneed to imprisonment for I year. 

» confirmed by superior military authority and were 
These sentences were confirmed s ^ 

carried into effect. 
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PART II.—NOTES ON THE CASE 

A. INTRODUCTION : THE ROYAL WARRANT OF JUNE 14TH, 1945 

1. Jurisdiction of the British Military Courts 

The jurisdiction of British Military Courts for the trial of war criminals 
IS based on the Royal Warrant dated 14th June, 1945, Army Order 81 45 
with amendments. The Royal Warrant states that His Majesty “ deems it 
expedient to make provision for the trial and punishment of violations of 
the laws and usages of war ” committed during any war “ in which he has 
been or may be engaged at any time after the 2nd September 1939 ” It is 
H.s Majesty’s" will and pleasure ” that " the custody, trial and punishment 
ol persons charged with such violation of the laws and usages of war ” 
shall be governed by the Regulations attached to the Warrant. 

The Royal Warrant is based on the Royal Prerogative which, in English 
law, is nothing else than the residue of arbitrary authority which at any 
given time ,s legally left in the hands of the Crown ” (Dicey’s deflation) 

nr Jv h Hn°„ nS |, itUti0na r ty and legality of the R °y al Warrant a "d of its individual 
L! , A haVe S ° faP " 0t bee " challenged in any British Superior Court as 

authorities^ C °r, CrparI A’ the ° rders 0f the American executive 

l ! P !n ng , MlUl ?7 Commissions for the trial of war criminals 

rn r , s Un ," ed Sta,es - The latter have been reviewed bv the 
• upreme Court of the United States in the so-called Saboteur Case. Ex 

In re wZLTwSS) * ‘"’ d " Ym “ M ' a " 946) *" d 

Provisions similar to those contained in the Royal Warrant have been 

Cri^A . C m“° nWealth of Australia by an Act of Parliament (War 

Order S in A r’ ^i ’ N °,' 48 l945) ’ and in the Dominion of Canada by an 
m C ° unc '!- made under the authority of the War Measures Act of 

J ’ Jnd < in t '- Cd J he li ar Crimes Regulations (Canada) (P.C. 5831 of 

lions) Th ’r 945 j- °i‘ IH ’ N °' I0, Canadian War Orders and Regula- 

n ). rhe Canadian Regulations were given statutory form by an Act 
respecting War Crimes, of 31st August, 1946. m oy an Act 

2. Definition of “ War Crime ” in the Royal Warrant 

Regulation 1 of the Royal Warrant provides that “ war crime ” means a 
violation of the laws and usages of war committed during any war in which 

iotQTL ty hUS ^ Cn ° f may bc engaged at at, y timc s ' nce the 2nd September 
19 9. The jurisdiction of the British Military Courts, as far as the scope 
of the crimes subject to their jurisdiction is concerned, is narrower'than the 
jur,section of. e.g., the International Military Tribunal established by the 

^cE Ag hr nt ^ 8th AU8USt ’ l945 - Whkh ’ according to Article 6 

C harter, had jurisdiction not only over violations of the laws and 
customs of war [Art. 6 (6>j but also over what the Charter called crimes 
against peace and - crimes against humanity ” [Art. 6 (a) and (r)]. 

O See pp. 30-31, 77, ^TlT^O 
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3. Convening of a Military Court 

Regulation 2 of the Royal Warrant gives to certain Senior Officers power 
to convene Military Courts for the trial of persons charged with having 
committed war crimes. The accused is not entitled to object to the President 
or any member of the Court or the Judge Advocate, or to offer any special 
plea to the jurisdiction of the Court. (Regulation 6). 

During the discussion of the question of securing an additional Defence 
Counsel to plead in the Belsen Trial on behalf of all the accused the Judge 
\dvocate quoted the marginal note to Rule of Procedure 32 ( Objection y 
Accused to charge) and added that to Rule of Procedure 34. which provided 
for another type of objection, there was the marginal note Special Plea to 
the Jurisdiction. These last five words were also used in Regulation 6 of 
the Royal Warrant. 

There seemed then to be some force in the argument put forward by the 
Defence and adopted by the Prosecution, that the Defence could attack the 
charge, but not the jurisdiction of the Court to try war crimes. 

4. Composition of the Military Court 

Reeulation 5 of the Royal Warrant provides that a Military Court shaB 
consist of not less than two officers in addition to the President. officer 

accused is an officer of an enemy or ex-enemy Power, e i -^le 

should, so far as practicable, appoint or detail as many oft, ^ as P 0 ^ 1 
of equal or superior relative rank to the accused. He is, howeve^unde 
no obligation so to do. If the accused belongs to the naval or airforce of 

an enemy or ex-enemy Power, the Convening ,CLr officer as a 

detail, if available, at least one naval officer or one air force officer as 

member of the Court, as the case may be. . 

It was under this last provision that naval officers were “PPJ* 1 ™[ l ° 1) M 
on the bench, inter alia, in the Peleus and the Scuttled L-Boats Cases.( 

5. Mixed Inter-Allied Military Courts 

Further, under Regulation 5, the Convening Officer may in a where 

he considers it desirable so to do, appoint a * a F cervine under his 
not as President, one or more officers ol an ie that the number 

command or placed at his disposal for the purpose, p 1 members 

of such officers so appointed shall not comprise more than 
of the Court, excluding the President. It » 

Convening Officer to appoint or not to appoint Allied officers 

of the Court. . r 

In law, a mixed Court constituted under Regulation 5, remains, o c 

a British municipal court. . 

In the Peleus case and in the Altnelo case£) Greek and Dutd 
respectively were appointed to serve on the 11 arv • eictims 

because a Greek ship and 18 Greek nationals ^involved asffie^ ^ 

of the crime ; in the second case because the cn national. In 

Dutch territory and one of the victims was a N^^f^ obviousty 
other cases, where the numb er of Allied nat.ons involved was 

(>) See pp. 1-21 and 55-70 of Volume 1 of this series. (*) Ibid. PP- 35 ^ 5 ‘ 
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too large. a> e.g.. in the concentration camp cases, including the Belsen Trial, 
no allied officers were appointed. In many cases, official observers from all 
nations interested were invited to attend. Thus the following nations sent 
representatives to attend the Belsen Trial: Czechoslovakia, Denmark, 
France, Luxembourg, Greece, Poland. Russia, Yugoslavia and Holland. 
The Jewish World Congress was also represented. That the appointment 
of Allied members of the Military Courts is not compulsory is strikingly 
demonstrated by the trial by a British Military Court at Singapore of W/O 
Tomono Shimio of the Japanese Army. In that case the accused was 
charged, found guilty and sentenced to death by hanging, by a Court con¬ 
sisting of British officers only, for having unlaw fully killed American prisoners 
of war at Saigon, French Jndo-China. The locus delicti commissi was French 
territory, the victims were United States nationals. 

6. The Judge Advocate 

A Judge Advocate may be deputed to assist a British Military Court by 
the Judge Advocate General of the Forces or in default of such deputation 
may be appointed by the officer convening the court. The duties of the Judge 
Advocate, according to Rule 103 ot the Rules of Procedure, an Order in 
Council (S.R. & O. 989/1926 as amended) promulgated under the authority 
ot Section 70 ot the Army Act,(>) consist mainly in advising the Court on 
matters of substantive and procedural law. He must also, unless both he 
and the Court think it unnecessary, sum up the evidence before the Court 
deliberates on its findings. Paragraph (h) of Rule 103 lays down that “ In 
tulfiihng his duties the Judge Advocate will be careful to maintain an entirely 
impartial position ”. The Judge Advocate has no voting powers. The 
members of the court are judges of law and fact and consequently the Judge 

Advocate's advice need not be accepted by them. 

II no Judge Advocate is appointed the Convening Officer must appoint at 
Last one officer having legal qualifications as President or as member of the 
C oun. unless, in his opinion, no such officer is necessary (Rule of Procedure 
103 and Regulation 5 of the Royal Warrant, as amended). Since the Legal 
fember, unlike the Judge Advocate, is a member of the Court, he has the 
right to vote. 

7 . Representation by Counsel 

Regulation 7 provides that Counsel may appear on behalf of the Prose¬ 
cutor and accused in like manner as if the Military Court were a General 
Court Martial. The appropriate provisions of the Rules of Procedure, 1926 
apply accordingly. 

Rule 88 provides that Counsel shall be allowed to appear on behalf of the 
Prosecutor and accused at General and District Courts Martial, 

(1) when held in the United Kingdom ; and 

(2) when held elsewhere than in the United Kingdom, if the Army 
Council or the Convening Officer declares that it is expedient to 
allow the appearance of Counsel. 

(’) As to the relevance of the Rules of Procedure see n l xo r,.u mr a . ... 

made applicable to Held General Courts Martial*’ is practicable '' byR^U^ 
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manta. of .he legal proton in o.he, British territories, 
are qualified to appear before a Court Martial. 

7 nf the Roval Warrant provides that, in addition to t ese 

vetline Office^of'the CourtTshall ic tJeemril to be properly qualified as 
Counsel for the Defence. 

In practice accused persons tried as appointed 

advocates of their own nationality lawyers. In the Belsen 

8. Appeal and Confirmation _ 

No right of appeal in the ordinary sense whhin^S hours 

decision of a Military Court. T £‘\ C< Y titio ' n ’ to t he Confirming Officer 
give notice of his intention to sub P pet ition must be submitted 
against the finding or the sentence or bot . P ^ referred by the Con- 
within 14 days. If it is against the hnding hjs dcpu ty. The finding 

firming Officer to«the Judge Advocate Gener P . f finncd are 

and any sentence which the Court had junsdKtion to pass, i ^ ^ Ru]es of 
valid, notwithstanding any deviation fron . . other . An exception 

Procedure or any defect or objection, substantial miscarriage ot 

exists only in the case where it appears that a substant 

justice has actually occurred. 

No action has yet been taken before “J3 Homma cases, 

taken in the United States in Commissions were made 

where the proceedings of United States Military lo 
the subject of judicial review. (See parag p 

9. The Authority of Decisions of Military Courts 

j t u eir jgtisions are uicic 
The Military Courts are not supe Sj^thority which Anglo-American 
fore not endowed with that special ® , , Their relevance for the 

law attaches to judicial decisions as P r ^ . compared with the relevance 
development oflnternational Law may ra svstem s are not based on the 
of judicial decisions in countries w ose of precedents. Although 

Anglo-American doctrine of the bin ul ? L Courts trying war criminals 
the findings and sentences of British Mih ary _ C°um declaratory 

do not lay down rules of law in an au.hontat ™ J ce _ 

of the state of the law and illustrative of actual state p 

B. RULES OF EVIDENCE AND PROCEDURE * s0 far as there- 

The Royal Warrant provides in applicable in a Field General 

in otherwise provided, the Rules o J' 0 -.pnlied so far as applicable o 
Court Martial of the British Army shall The se rules are contained 
the Military Courts for the trial of war 
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in the British Army Act and the Rules of Procedure made under the Act by 
an Order in Council, the latter being a piece of delegated legislation enacted 
by the Executive in 1926 (S.R. & O. 989/1926). 

According to Section 128 of the Army Act, the rules of evidence of a 
British Court Martial are the rules applicable in English civil courts. By 
" civil courts ” is meant courts of ordinary criminal jurisdiction in England, 
including courts of summary jurisdiction. This provision is made applicable, 
“ so far as practicable ", to Field General Courts Martial by Rules of 
Procedure 73 and 121. Rule of Procedure 122(A) states thatpracticable ", 
as used in the Rules, signifies “ practicable having due regard to the public 
service ”, 

The rules of civil courts in England and, under the provisions quoted 
above, also of British Military Courts, differ in certain respects from the 
rules of procedure under which courts of continental countries exercise 
jurisdiction. One of the main differences is that in English courts the accused 
is allowed, if he so chooses, to give evidence on his own behalf as a witness 
under oath. The reported cases provide numerous instances of this and the 
Dreierwalde trial (') may be taken as an example. There, the Judge Advocate, 
following the usual practice, told Ambcrger that, should he decide to give 
evidence on oath, he would be sworn and would no doubt be questioned to 
find whether his words were true. Should he decide not to do so, it would 
be permissible instead for him simply to make a statement, and in such a 
case his words could not be questioned as to their truth. In either event, 
his Counsel would be able to address the Court and call any witnesses, but, 
the Judge Advocate pointed out, if Amberger decided to take the latter course, 
so that his story could not be tested by questioning, it would not carry the 
same weight as would the former. The accused decided to give evidence on 
oath. Both the Defending Counsel and the Judge Advocate subsequently 
pointed out to the Court that the evidence on oath which he gave must be 
treated in the same way as that of any of the other witnesses. 

There are, of course, also differences in the way in which witnesses are 
examined, on the one hand in the law of most Continental countries, where 
it is the President of the Court who primarily directs the examination, and 
on the other hand in English law, where it is mainly the responsibility of 
Counsel for the Prosecution and for the Defence to examine the witnesses 

in chief”, to cross-examine and to re-examine them. 

In the interest of the reliability of the fact-finding of the Court, English 
procedure, very similar to most continental codes of procedure, excludes 
certain types of evidence, e.g. written statements in circumstances where the 
person can be examined viva voce. 

In view of the special character of the war crimes trials and the many 
technical difficulties involved, the Royal Warrant has introduced a certain 
relaxation of the rules of evidence otherw ise applied in English Courts. Thus 
Regulation 8 (i) runs as follows : 

At any hearing before a Military Court convened under these 
Regulations the Court may take into consideration any oral statement 
or any document appearing on the face of it to be authentic, provided 

(') See pp. 81-87 of Volume 1 of this series. 
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the statement or document appears to the Court to be of assistance in 
proving or disproving the charge, notwithstanding that such statement 
or document would not be admissible as evidence in proceedings before 
a Field General Court Martial, and without prejudice to the generality 
of the foregoing in particular :— 

(a) If any witness is dead or is unable to attend or to give evidence or 
is, in the opinion of the Court, unable so to attend without undue 

delay, the Court may receive secondary evidence of statements i 

made by or attributable to such witness ; j 

(b) any document purporting to have been signed or issued officially 
by any member of any Allied or enemy force or by any official or 
agency of any Allied, neutral or enemy government, shall be 
admissible as evidence without proof of the issue or signature 
thereof; 

(c) the Court may receive as evidence of the facts therein stated any 4 

report of the “ Comite International de la Croix Rouge ” or by 

any representative thereof, by any member of the medical pro¬ 
fession or of any medical service, by any person acting as a " man 
of confidence " (homme de confiance), or by any other person 

whom the Court may consider was acting in the course of his duty jl 

when making the report; 

(</) the Court may receive as evidence of the facts therein stated any 
depositions or any record of any military Court of Inquiry or 
(any Summary) of any examination made by any officer detailed 
for the purpose by any military authority ; 

(e) the Court may receive as evidence of the facts therein stated any t 

diary, letter or other document appearing to contain information 
relating to the charge ; 

(/) if any original document cannot be produced or, in the opinion 
of the Court, cannot be produced w ithout undue delay, a copy of 
such document or other secondary evidence of its contents may be 
received in evidence. 

It shall be the duty of the Court to judge of the weight to be attached 
to any evidence given in pursuance of this Regulation which w ould not 
otherwise be admissible." 

C. QUESTIONS OF EVIDENCE ARISING IN THE TRIAL 

During the course of the trial, a number of disputes arose as to the scope 
of Regulation 8 (i). These discussions are summarised in the following 
paragraphs. Comment is also made on some other applications ol Regula¬ 
tion 8 (i), and on two further topics: Group Criminality and the Scope of 
Regulation 8 (ii), and the admissibility of evidence of offences committed 

outside Auschwitz and Belsen. * 

1. The Admissibility of Affidavit Evidence 

In his opening Speech, the Prosecutor pointed out that although the trial 
was held under British law, the Regulations had made certain alterations in 

the laws of evidence for the obvious reason that otherwise many people I 

-« 
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would be bound to escape justice because of movements of witnesses. A 
number of affidavits had been taken from ex-prisoners from Belsen, but many 
of the deponents had since disappeared. Therefore the Prosecution would 
call all the witnesses available and would then put the affidavits before the 
Court and ask for the evidence contained therein to be accepted. 

On 3rd October, 1945, the Judge Advocate asked the Prosecutor what he 
relied on in putting in the affidavits. The Prosecutor replied that he relied 
on Regulation 8 (i). 

The Judge Advocate asked whether Regulation 8 (i) (a) was not intended 
to be read, at any rate so far as an affidavit was concerned, to the effect that 
the Court had first to be satisfied that the witness was dead, or was unable 
to attend or to give evidence or was, in the opinion of the Court, unable to 
attend without undue delay. 

The Prosecutor replied that the general introductory provision of Regula¬ 
tion 8 (i) made paragraph (a) academic by stating that Regulation 8 (i)(a) 
was “ without prejudice to the generality of the foregoing.” To the question 
whether the Prosecutor took the view' that, even if there was a witness in the 
flesh who could be obtained, the Prosecutor would still be inclined to relv 
on the affidavits, the Prosecutor replied that technically he should take that 
view. It would, ot course, be a matter for the Court to decide whether thev 
considered that the statement or document appeared to be of assistance. 

The Judge Advocate advised the Court that the regulation was so wide 
that the Prosecution’s view of it was a correct one. 

Captain Phillips then objected to the use of affidavit evidence, which 
would generally not be admissible before a Court. It was, he said, only 
admissible, it at all, as a result ol Regulation 8 (i), and that Regulation, in 
his submission, was merely permissive. It said that the Court might take 
into consideration certain types of evidence. The objection of the Defence 
was that this was not a case in which the Court should receive such evidence. 
The Defence did not say that the Court could not do so, but they said that 
the Court had a discretion and that it should exercise its discretion here in 
favour of the Defence by refusing to accept the evidence. The whole of the 
evidence contained in these affidavits was, in the submission of the Defence, 
completely unreliable, thoroughly slipshod and incompetent. 

The Judge Advocate said that it was entirely a matter for the Court’s 
discretion w hether they accepted this evidence or not. It was for the Court 
to consider what weight should be attached to any affidavit. In his view, 
all these exhibits would be admissible in evidence, but what was left for the 
Court to decide was how much weight they would attach to any particular 
document, having heard the whole of the circumstances and having considered 
it in the light of other evidence. 

The Court decided that they would receive in evidence the affidavits 
tendered by the Prosecution. They added, however, that when they came 
to decide what weight should be attached to any particular affidavit, they 
would bear in mind any observation which the Defence might address to. 
them. 




On 19th September, 1945, the affidavit of Colonel Johnston was tendered 
by the Prosecutor. One of the Defending Officers objected to three para¬ 
graphs of the affidavit on the ground that they contained merely comment 
on points which it was the Court's duty to decide. A difficulty arose from 
the fact that the Court must know what was in a paragraph in order to decide 
whether to admit it or not. The Prosecutor pointed out that this was 
inevitably so in a system of Courts Martial, under which the Court was 
judge both of law' and of fact. The Court must, in fact read themselves, 
or have read to them, the paragraphs in order that they might consider the 
legal point; then they must do the impossible and say “ we refuse to allow 
this to be put before us and, in our capacity of judges of fact, we will ignore 
them, although in our capacity of judges of law we must consider them first." 

One of the paragraphs objected to was left out on the advice of the Judge 
Advocate, who remarked that the deponent was going rather outside his 
province. As to the two remaining paragraphs, the Court decided that the 
words “ In short such orders and the carrying out of such orders was mass 
murder ” and a reference to “ accomplices in mass murder ” should not 
be put in. 

During the hearing of the evidence for the defence, the question arose 
whether, at that stage of the trial, affidavits made by witnesses w ho had been 
heard by the Court in person could be put in, in order to show the un¬ 
reliability not of the witnesses involved but of the affidavits as a whole, all 
of them having been produced by the same War Crimes Investigation l nit. 

The Defence argued that it was essential, in the present case, where the 
evidence for the Prosecution was largely documentary, for the Defence to 
be able to challenge the whole system whereby that documentary evidence 
was produced by pointing out discrepancies between what witnesses had 
said in Court and what they had said in written statements not yet entered 
as evidence. 


This was opposed by the Prosecution on the ground that the examination 
and the cross-examination of the respective witnesses was the proper time 
to point out discrepancies between the affidavits and the oral evidence o 
witnesses and that if the defending officers had missed this opportunity, they 
could not submit the affidavit at a time when the witnesses had no opportunity 
of explaining the alleged discrepancy in the course of their cross-examination. 


The Court ruled that, if there were any witnesses who gave evidence m 
Court personally and were cross-examined in regard to affidavits that they 
had made, and if those affidavits were not put in as evidence, the Court 
would allow any Defending Officer to put in such affidavits during the course 
of his defence, for the purpose of establishing the manner in w hich these 
affidavits had been taken. 

On the other hand the Court felt that, in the case of witnesses who gave 
evidence in person and were not cross-examined in regard to their affidavits, 
the Court should not admit such affidavits, because they would carry no 
weight with them unless accompanied by a cross-examination of the witnesses 

so that the Court could appreciate exactly what their evidence would be in 
regard to the taking of the affidavits. 
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2. The Use of Films as Evidence 

On 20th September, 1945, a film of the scenes w hich were found at Belsen 
was shown to the Court. Technically the film was an exhibit attached to 
an affidavit, made by members of the Army Film and Photographic Unit, 
stating that they photographed scenes at the camp, that they had seen the 
cinematographic film made from the negatives of the photographs taken 
by them, and that the film negatives were copies of the film taken by them. 

On the 13th October, the Prosecutor applied for permission to show an 
official documentary film, made by the Soviet official photographers, of the 
concentration camp at Auschwitz, as part of the Prosecution's case. Alterna¬ 
tively he suggested that the Court might call for it themselves, the 
Prosecution’s case having been closed. The film, which had only just been 
brought to his attention, was an official document of the Soviet Union and 
therefore admissible under Regulation 8.0 In any case he could produce a 
certificate from the photographer. In law, a film had been held to be a 
document and capable of being a means of committing, not slander but libel. 
The Defence objected, alleging it to be a propaganda film that was not related 
in any way to any of the accused in the dock. It might not have been taken 
until long after they had all left the camp. 

The Judge Advocate advised the Court that, provided they were satisfied 
as to the circumstances and the time of the taking of the film, then it was 
within the Court's competence to receive it in evidence and to attach such 
weight to it as they might think fit. 

The Court decided to see the film as a silent film with an official translator 
indicating in English to the Court relevant points which would help them to 
follow the position and the layout of the camp. The Court would treat 
this as evidence called by the Court. 

On the 15th October, an affidavit of one of the producers of the film was 
read, certifying that the film was an official documentary film prepared for 
the Union of Soviet Socialist Republics and published by them, that the 
filming took place at Auschw itz in Poland and that it was a true representation 
of the conditions there found. The filming began on the first day after 
liberation and w'as completed by the end of the investigation carried out by 
the Soviet War Crimes Commission. As the film was shown an interpreter 
made a commentary in English. 

3. A Map of Belsen Used as Evidence 

A second affidavit by Brigadier Glyn Hughes was tendered by the 
Prosecution during the hearing of the evidence for the Defence. In this 
he formally identified a plan of Belsen camp delivered to him by the armv 
survey section ; this to the best of his knowledge and belief was a true 
representation of the camp before it was burnt down. Counsel on both 
sides considered the plan substantially accurate. 

4. Admissibility of Affidavits Made by one of the Accused 

On the 5th October, objection was raised by Major Cranfield to the 
admission of an affidavit made by the accused Kopper. It was submitted 

C) Counsel was presumably retying on Regulation S (i) (b). (See p. 131). 
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that the affidavit was objectionable as evidence against any of the other 
accused. 

Major Cranfield pointed out that while this affidavit was admissible under 
Regulation 8 of the Royal Warrant.! 1 ) that provision was merely permissive. 
He called on the Court to reject the evidence as being completely worthless. 
The Prosecution’s own witnesses had called Kopper an informer and one 
who lied. In support of his argument he quoted a passage from page 94 
of the Manual of Military Law governing the procedure followed in Courts 
Martial : “ If the Prosecution find it necessary to call one suspected 
participator in a crime as a witness against the others the proper course is 
not to arraign him or. if he has been so arraigned, to offer no evidence and 
to take a verdict of acquittal.” The reason was clear. The spectacle of 
one criminal turning on his fellow criminals to save his own skin was not 
one which was attractive to British justice. 

The Prosecutor submitted that the meaning of the Regulation was that 
the Court could admit evidence that would not otherwise be admitted, but 
that if they found that they might accept it then they must accept it, subject 
to such weight as they might attach to it afterwards. The Court had not a 
discretion to say: “ All this evidence is legal and we will accept this part 
and reject that part.” The case came within a specific category mentioned 
under Regulation 8 (i). Any deposition, any summary, or any examination 
made by any officer detailed for the purpose by any military authority was 
included, and the Court had heard that Major Champion and Major 
Smallwood were in fact both detailed. Regulation 8 (ii)( s ) rendered it 
permissible to enter evidence by one accused against another. 

Replying, Major Cranfield said that in his view the object of Regulation 
8 (ii) was to introduce into the law of procedure governing the Court the 
proposition that, if one of the accused were proved a member of a unit, 
then evidence against another member of that unit w ould be evidence against 
the accused, merely because he was a member of the unit. Regulation 8 
(ii) did not render the affidavit admissible. 

After quoting Regulation 8 (i) the Judge Advocate said that he saw no 
reason in law why the Court should reject this affidavit. They would have 
to read the document and then say whether they were satisfied that it appeared 
to be an authentic document on the face of it. They mu>t then say whether 
it was a document which would help in proving or disproving the charges. 

The Court decided that the document would be admitted, while reserving 
the right to judge what weight to place on it. 

5. Admissibility of Affidavits Made by an Accused While in Custody 

On the 5th October, Major Cranfield also objected to certain affidavits 
made by the accused Irma Grese because at the time the statements were 
taken the deponent was in custody. The Defence referred to paragraph 
78 (3) of Chapter VI of the Manual of Military Law, which said t hat-persons 
in custody should not be questioned without the usual caution being first 
administered. 


(>) See pp. 130-1. (*) Seep. 138. 
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The Defence made the point that the Prosecution could not put in those 
affidavits under Regulation 8. The Royal Warrant should, in case of doubt, 
be construed strictly against the Crown. It should be construed according 
to its meaning as appeared from its terms. No generality of words, however 
wide, should operate to embrace something which did not appear to be 
intended. 

Counsel distinguished this question from that involving Kopper. The 
statement made by Kopper was a statement of evidence against other persons. 
The statements made by Grese were a confession and admission of the 
deponent herself. Counsel made a distinction between confessions and 
evidence. In his submission it was significant that nowhere in the Regula¬ 
tions was there any mention of a confession or an admission by an accused 
person. The intention of Regulation 8 was to enable the Court to hear 
secondary evidence in lieu of primary evidence. The Defending Officer 
referred to Regulation 3 of the Royal Warrant, detailing those sections of 
the Army Act and those Rules of Procedure which were not to apply to 
Military Courts. Rule of Procedure 4, stipulating that the usual caution 
shall be administered, was not so excluded by the Royal Warrant. Unless 
the evidence stated that Rule of Procedure 4 had been complied with, the 
Court could not hold that the documents appeared on the face of it to 
be authentic ” within the meaning of Regulation 8.(V) 

The Prosecutor replied that the provisions regarding the cautioning of 
accused had no application in Military Courts. It was not necessary for the 
Prosecution to satisfy the Court that Grese’s were voluntary statements. 
The Royal Warrant was drawn up with the deliberate intention of avoiding 
legal arguments as to whether evidence was admissible or not. They were 
drawn widely to admit any evidence whatsoever and to leave the Court to 
attach what weight they thought fit to it when they had heard it. By “ authen¬ 
tic ” was signified “ genuine ”, 

The Judge Advocate said that the affidavits were not, in his view, analogous 
in any way to the statements or documents which came under Rule of Pro¬ 
cedure 4 in the case of a Field General Court Martial. 

He advised the Court to accept the Grese affidavits as documents within 
the meaning ol Regulation 8 (i). Even if they were taken in such a way that 
they would not be accepted as a confession or document at a Field General 
Court-Martial, that circumstance would not help the Defence, because in 
Regulation 8 (i) there were the words “ notwithstanding that such documents 
would not be admissible as evidence in proceedings before a Field General 
Court Martial ”, This would not prevent the Defence from attacking the 
weight of the documents as evidence. 

The Court overruled the submission of the Defence and admitted the 
documents. It would be open to the Defence to attack their weight. 

Paragraph (E) ol Rule of Procedure 4, to which reference was made, states 
that, during the preliminary investigation of a charge, “ After all the 
evidence against the accused has been given, the accused will be asked : 
‘ Do you wish to make any sta tement or to give evidence upon oath ? You 

practicable," byRuU? m* ^ applicable 10 Fie,d General Courts Martial, “ so far as 
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are not obliged to say anything or give evidence unless you wish to do so, but 
whatever you say or any evidence you give will be taken down in writing, 
and may be given in evidence ’. Any statement or evidence of the accused 
will be taken down, but he will not be cross-examined upon it ”. 

“ If the accused is remanded for trial by court martial, no evidence 
will be admitted at his trial of any statement which he may have made, 
or evidence which he may have given, at the taking of the summary of 
evidence before such caution was addressed to him.” 

In the course of the trial of Eberhard Schoengrath and six others the 
Defence objected to the admission of statements made by five of the accused, 
on the grounds that, according to the affidavit of their interrogator, no 
caution had been administered to the accused, and that the statements were 
therefore made inadmissible by Rule 4(E). 

The Legal Member, however, advised the Court that it was empowered 
to receive a statement even though a caution was not administered, provided 
the Court was satisfied that the statement was made voluntarily. It had 
been established by long precedent during war crime trials that the regulation 
which said that the Court might receive oral statements and documents 
appearing on the face of them to be authentic and would attach such weight to 
them as it thought fit was to be accepted as relating to affidavits and state¬ 
ments made by an accused. An abstract of evidence was quite different 
from a summary of evidence. When a summary was taken the accused must 
be present and must have the opportunity of cross-examining any ot the 
witnesses. He continued ; ” That is all ruled out by the Royal Warrant. 
An abstract of evidence is merely supplying you with anything in the nature 
of evidence which the Prosecution propose to produce.” 

The rights of one accused before a Court Martial to which the Legal 
Member made reference are those contained in paragraphs (C) and (D) of 
Rule 4, which deal with the procedure to be follow ed w here a case is adjourned 
by the commanding officer “ for the purpose of having the evidence reduced 
to writing ”, a process referred to in Rule 4 and in the marginal note to the 
Rule as adjournment for taking down the summary of evidence. These 
paragraphs read as follows : 

“ (c) Where the case is so adjourned, at the adjourned hearing the 
evidence of the witnesses w ho were present and gave evidence before the 
commanding officer, whether against or for the accused, and of any other 
person whose evidence appears to be relevant, shall be taken down in 
writing in the presence of the accused before the commanding officer or 
such officer as he directs. 

“ (D) The accused may put questions in cross-examination to any 
witness, and the questions with the answers shall be added in writing 
to the evidence taken down.” 

Regulation 4 of the Royal Warrant, however, provides that: 

«* The commanding officer of the unit having charge of the accused 
shall be deemed to be the commanding officer of the accused for the 
purposes of all matters preliminary and relating to trial and punish¬ 
ments . . He shall without any such preliminary hearing as is 
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referred to in Rule of Procedure 3 either cause a Summary of Evidence 
to be taken in accordance with Rule of Procedure 4 or an abstract of 
evidence to be prepared as the Convening Officer may direct. The 
accused shall not have the right of having a Summary taken or of 
demanding that the evidence at the Summary shall be taken on oath or 
that any witness shall attend for cross-examination at the taking of the 
Summary.” 

For the trial of Eberhard Schoengrath and six others, as for the Belsen 
trial, an abstract of evidence had been prepared, and not a Summary of 
Evidence. In both cases, the submission of the Defence was over ruled. 

The result seems to be that, w hile in practice the Court will always ascertain 
whether or not a statement is made voluntarily in order to assess its 
evidential \alue. the Defence cannot prevent its being put in as evidence by 
denying its voluntary nature, but may attack its weight. 

6. Hearsay Evidence 

Hearsay, or secondhand, evidence was admitted throughout the trial, both 
in the witness box and in the affidavits entered. In English Civil Courts, 
subject to exceptions, a statement, whether oral or written, made by a person 
who is not called as a witness, is not admissible to prove the truth of any 
matter contained in that statement.! 1 ) Such evidence is rendered permissible 
by Regulation 8 (i) provided that it satisfies the conditions laid down 
therein.! 2 ) 

7 - Group Criminality and the Scope of Regulation 8 (ii) 

4uch discussion during the trial turned on the scope of Regulation 8 (ii) 
which was claimed by the Prosecution to be in point and which, as amended, 
provides: 

Where there is evidence that a war crime has been the result of 
concerted action upon the part of a unit or group of men, then evidence 
given upon any charge relating to that crime against any member of such 
unit or group may be received as prima facie evidence of the responsibility 
of each member of that unit or group for that crime. In any such case 
all or any members of any such unit or group may be tried jointly in 
respect of any such war crime and no application by any of them to be 
tried separately shall be allowed by the Court 

One of the striking features of the type of warfare waged by the Axis 
Powers in general and by the Nazi Regime in particular was the phenomenon 
of mass criminality for which certain organisations were responsible. In a 
great number of official and non-official statements, programmes and 
recommendations, attention was drawn to this fact, which was bound to con¬ 
front the authorities charged w ith the meting out of just retribution with a 
formidable task and with great difficulties of a procedural and perhaps also 
of a substantive legal nature. For instance, the United Nations War Crimes 
Commission adopted on 16th May, 1945, a recommendation to its Member 


t‘> See Harris and Wilshere's Criminal Law, Seventeenth Edition, p. 482. 

( 2 > See also the Report on the Dreierwatde Trial, on p. 85 of Volume I of this series. 
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Governments in which it was said that the Commission had “ascertained 
that countless crimes have been committed during the war by organised 
gangs, Gestapo groups, S.S. or Military Units, sometimes entire formations.” 
In order to secure the punishment of the guilty, the Commission recom¬ 
mended, inter alia, the committing for trial, either jointly or individually, 
of all those who, as members of these criminal gangs, had taken part in any 
way in the carrying out of crimes committed collectively by groups, formations 
and units. 

The British authorities, by enacting Regulation 8 (ii), would seem to have 
acted along the lines recommended as far as the burden of proof was con¬ 
cerned. Later, the Four Great Powers, in agreeing upon the Charter of the 
International Military Tribunal annexed to the Four Power Agreement of 
8th August, 1945, went still farther by enacting the provisions of Articles 9 
and 10 of the Charter concerning criminal groups and organisations. It is 
to be noted, however, that the judgment of the International Military 
Tribunal placed a restrictive interpretation on these provisions and made 
important recommendations with regard to them.(’) 

In the Belsen Trial, each defendant was charged not only with taking part 
in the concerted action but also with offences personally committed and the 
Prosecutor stated in his opening speech (see Part 1, p. 9) that, lest there should 
be the slightest shadow of doubt, no person had been brought before the 
court against whom the Prosecution would not produce some evidence ol 
personal acts of deliberate cruelty and in many cases ol murder. It is im¬ 
possible to state whether and how far the court acted on Regulation 8 (ii) 
in convicting various accused. Reference may profitably be made, however, 
to the interpretations placed on this provision by Counsel. 

Certain Defence Counsel claimed that the Prosecution were arguing that 
Regulation 8 (ii) made everyone w ho worked on the staff of Belsen or Ausch¬ 
witz guilty of a war crime, ipso facto. 

Both Defence and Prosecution were, however, agreed in fact that, before 
this provision could operate against any individual accused, it must have 
been proved that he knowingly took part in a common plan to ill-treat the 
prisoners in the two camps. The Prosecution claimed that, il such participa¬ 
tion were proved, the insignificance of the accused’s part, or the lateness of 
his arrival, would not serve to excuse him. For example, anyone taking part 
in the selection parades, knowing their purpose, took part in deliberately 
organised murder. The Prosecutor admitted that, if participation in only a 
limited ill-treatment were proved, then the responsibility would be less. On 
the other hand he claimed that proof of a conspiracy could be deduced from 
the acts of the accused and could well arise between persons who had never 
seen each other and had never corresponded together. Furthermore, the 
accused were as guilty if they joined in conspiracy already formed as they 
would have been had they originated it. 

Major Cranfield and Captain Phillips pointed out that it could not be 
said that some of the accused had any power at all to control conditions at 
Belsen. Major Munro suggested that, if Regulation 8 (ii) were applied, the 

(i) jh e Judgment of the International Military Tribunal, Briush Command Paper Cmd. 
6964, p. 67. 


L 




* 

-i 


140 


THE BELSEN TRIAL 


accused would only be held collectively responsible for acts of a type similar 
to their own offences. Proof that an accused beat prisoners would not make 
him responsible for another's murder. Captain Roberts pointed out that 
common action was not the same as concerted action ; the latter involved 
prior planning with a definite end in view and full knowledge of the plan 
and of the end by the accused. 

The Judge Advocate reminded the Court that, when they considered the 
question of guilt and responsibility under Regulation 8 (ii), the strongest 
case must be against Kramer, and then down the list of accused according 
to the positions they held. 

At one point in the trial evidence was admitted by a witness as to acts of 
a person not identified by him. This incident illustrates both the application 
of Regulation 8 (ii), and the possible operation against Kramer of the 
principle of vicarious liability. 

During the interrogation of the witness Abraham Glinowieski, the Prose¬ 
cutor put to him a question concerning a person named Erich whom the 
witness had mentioned in his affidavit but whom he had not identified among 
the accused. Captain Corbally submitted that the Court ought not to hear 
this evidence. This witness had failed to identify Erich ; therefore this 
evidence was worthless, and not only against Erich himself. As it was a 
joint trial. Counsel considered himself entitled to object to it on behalf of 
the other prisoners whom he represented, and he thought that the other 
Defending Officers too would be entitled to object to it on those grounds. 
If the witness could not identify the man to whom he referred, the evidence 
was clearly worthless and it could only prejudice the whole mass of the 
prisoners before the Court. 

The Prosecutor maintained that he was entitled to ask the question. He 
had a right to call evidence of cruelty and ill-treatment which went on at 
both camps, whether by the accused or not, so long as Kramer was the 
Kommandant ot the camp and responsible for their behaviour. The accused 
were some ot a group of people who set out to ill-treat and kill persons under 
their charge and evidence against other members of the group became evidence 
against them. That was the Prosecution’s case, and on that ground alone, 
the Prosecutor would submit that, even if it were quite impossible to say who 
Erich was, or even if he did not know his name, the fact that he was one of 
the guards under Kramer and was permitted to behave in a way which the 
witness might say he behaved, made evidence of his acts admissible. 

Addressing Captain Corbally, the Judge Advocate said: “ I would be 
prepared to advise the Court that if this witness does not identify the accused 
whom you represent, then I shall tell the Court in my summing up exactly 
what you are saying now, but I am bound to tell the Court that in my view 
it is allowed to hear this evidence on the grounds that the Prosecutor has 
pat forward. So far as you are concerned unless he is identified I agree, you 
are entitled to say there is no evidence against the man you represent ”. 

Unless the accused was identified, the Judge Advocate agreed that Captain 
Corbally was entitled to say that there was no evidence against the man 
whom he represent ed.^) The Prosecutor said that he had made, up to then, 

(") In point of fact, Zoddel. See pp. 15 and 18. 
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no attempt to connect offences with any particular person because the witness 
had not recognised anybody. 

Captain Phillips pointed out that ordinarily this evidence would be in 
admissible as irrelevant and that it was only admitted by the special provision 
of Regulation 8, on the grounds that any one accused was to be held respon¬ 
sible for all the atrocities alleged to have been committed at Belsen. Before 
the Prosecutor could justify the inclusion of this evidence, however, he must 
satisfy the Court that, in the case of every one of the accused, there was at 
the moment sufficient evidence of concerted action to justify the admission 
of the evidence. Certain of the accused were only in Belsen for a very short 
period. Therefore, Counsel submitted that unless this evidence related or 
was shown to relate to specific accused, it was inadmissible on the grounds 
of irrelevance. 


The Judge Advocate said he did not imagine for a moment that the Court 
would convict any of the accused merely because they happened to be at 
Belsen during the period charged. What the Judge Advocate thought the 
Prosecutor was going to say was : If 1 establish that this camp was, in 
effect, itself a war erfme in the way it was run, and I then show that one ol 
the accused had an official position and was taking an active part in what 
was going on, then the Court will consider that ”. The Judge Advocate did 
not quite see the relevancy of the Delending Officer s remarks on this par¬ 
ticular point because the Prosecutor was offering a picture ot the camp and 
at any rate the evidence would be relevant as regards Kramer, the Komman¬ 
dant. 

The Court decided to overrule the objection made by the Detence and 
invited the Prosecutor to continue with his examination. 


The inclusion of this discussion on the effect of Regulation 8 (ii) in a 
section dealing with questions of evidence, and not in the later section on 
questions of substantive law, seems justified, despite the references made by 
the Prosecutor to the English law of conspiracy.! 1 ) Such argunnents were 
intended simplv to elucidate the meaning of the term " concerted action , 
and Regulation 8 (ii) as a whole appears to be relevant only for purposes ot 
assessing evidence. What is to be proved or disproved remains " the responsi¬ 
bility of each member of that unit or group for that crime .( ) Evidence 
rendered admissible by the Regulation is not more than prima facie evidence. 

The Regulation, on the face of it, bears a resemblance to the rule of 
English criminal law that, after proof of a conspiracy between a number of 
persons, any act or statement by any one of them in furtherance of the 
common design may be given in evidence against them all.C ) But the reason 
for this rule'is that each of the parties to a conspiracy has, by entering into 
it adopted all his confederates as agents to assist him in carrying it out. 
Consequently, it would not be safe to assume without further enquiry that 

. • 11,1, ltiw ! --- frxr R^CTllliltlOn X hi). 


(*) See pp. 108-9. ( 2 ) Italics inserted. 
Law, 17th Edition, p. 47. 
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8. Admissibility of Evidence of Offences Committed outside Auschw itz and 

Belsen 

On 3rd October, 1945, Captain Corbally, in agreement with Captain 
Fielden, objected to a part of the affidavit of Bohumil Gromann because it 
alleged crimes commited by Dorr and Stofel on the march from the camp 
Klein-Bodungen to Belsen. No part of the evidence given in the affidavit 
was. in the submission of the Defence, connected with Belsen camp itself, 
and therefore it must be irrelevant on a charge which alleged that war crimes 
were committed by the accused whilst members of the staff of the Belsen 
camp. The accused were not at that time on the staff of Belsen. 

The Judge Advocate, in summing up the ensuing argument, advised the 
C ourt that if they were satisfied that these men were on the staff of Belsen 
Concentration Camp at the time stated in the charge (between 1st October, 
1942. and 30th April, 1945), and that they were responsible for the well¬ 
being of persons interned there, it would be within the Court's province to 
say that they did not find the charge bad because the crime occurred on the 
way to Belsen and not in Belsen itself. 

The Judge Advocate reminded the Court that according to the Prosecution, 
although physically the accused were not at Belsen, they were going there. 
They had to deliver their convoy there and, claimed the Prosecution, it was 
reasonable for the Court to say that in substance the charge had been made 
out and that the two accused were on the staff of Belsen concentration camp. 

they were not on that staff, on whose staff were they ? It was a matter 
or the Court to decide. As regards the victims, the Judge Advocate said 
that it was for the Court to decide whether it was proper to hold that they were 
persons interned in Belsen. They were undoubtedly going there and that is 
where they would have arrived if they had continued to the end of their 

journey. He advised the Court to examine the evidence in order to determine 
these questions. 

The Court decided to admit the evidence. It was still open to the Defence 
to attack the weight thereof. 

In his summing up, the Judge Advocate said, in this connection, that a 

^nhT?,^ k COnviclcd u Pon a charge which was not before the Court, 
but that if the Court were satisfied that the substance of the charge was proved 
they might find a person guilty though of an offence differing from the 
particu ars set out in the charge. He did not think that it mattered very 
th '£ ,° k,ng at the substance of the charge and not the shadow, whether 

ntefne« e „ in R a i COnVOy o° n u 1 l S Way l ° BeIsen had alread y cached and become 
internees in Belsen. Both Stofel and Dorr were found guilty. 

oartVf^ C n 4 !ffi^ t0 , b H r ’. 1945 ’. Maj ° r Munr0 ’ on behalf of Ehlert, objected to 
J „ k ?V by lrcnc f- oWer which did not refer either to Auschwitz 
Backhouse Sh ,° f \ mcident which happened at Plaschau. Colonel 
frSna nri W3S to show that the accused were ill- 

exanI£tiSrt^t5 ef n C p rCaCh ? n8 Bc ' Sen ’ since k seemed from th e cross- 
werehevinH ,!? ^ f^e intended to prove that conditions at Belsen 
in hoS y h d h Contro '- The Jud 8 e Advocate said that Ehlert appeared 
in both charges as an accused person, the suggestion being that the two 
concentration camps were in themselves a war crime and that this woman 
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was, along with others, a perpetrator of that war crime. This evidence was 
introduced to show she was systematically carrying out a course of conduct 
of this kind. 

The Judge Advocate advised the Court that the law did admit evidence of 
that kind, and that if the Court decided to admit it it was legally in order. 
On the other hand, the Judge Advocate tended to the view of the Defence 
that it was not necessary to accept this evidence. The Court decided to 
omit the paragraph in question. 

Nevertheless, at subsequent dates, evidence was admitted concerning the 
actions of various accused at camps other than Belsen and Auschwitz. For 
instance, Jutta and Inga Madlung bore witness to the good behaviour of 
Ehlert at Ravensbruck.(') and evidence of Burgral's misconduct at Driittc 
Camp contained in Kobriner’s affidavit was admitted. In connection with 
the second instance, the Prosecutor again explained that the course ot the 
cross-examination had shown that the Defence intended to claim that 
conditions at Belsen compelled the accused to behave roughly. This 
evidence of an accused’s actions previously was intended to show that he 
was in fact acting in precisely the same way in a camp where those conditions 
had not arisen.( 2 ) Again, Kramer admitted under cross-examination that 
he gassed persons at Natzweiller.( 3 ) 


D. OTHER PROCEDURAL QUESTIONS 

1. The Application by the Defence for the Severing of the Tw o Charges <«) 

The Defence applied for the trial of the two charges separately, quoting 
in their favour Rules of Procedure 16 and 108, and pointing out that t or 
request was not the same as an application for a separate trial of '"d'vidual 
accused such as was forbidden by Regulation 8 (n) ot the Royal Warrant. 

Rule of Procedure 16, intended for proceedings b V District Courts Martial 
is made to some degree applicable to Field General Courts Martial by Rule 
109 which provides as follows : 

“ The court may be sworn at one time to try any number of accused 
persons then present before it. but except so tar as the 
has directed otherwise the trial of each accused ^ n J 
The convening officer should only direct persons to be tried together 
7„ c,“r"h™ .he circumstances are similar to thm, me .t.oued .n Rule 
16, and the provisions of that rule will be complied with as 
practicable.” 

Rule 16, which was quoted in part by the Defence, runs in full as follows: 
“ Any number of accused 

■he same ume be charged WividLlly or collectively, provided 

S^an rS d offen h ™s funded on the same facts, or fo rm o, are 

-— gee pp. 40 and 112. (*) See pp. 5-6. 

(*) See p. 46. (*) See pp. 29 and 115. t ) : * x PR 
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part of a series of offences of the same or similar character. In any 
such case notice of intention to try the accused persons together should 
be given to each of the accused at the time of his being informed of the 
charge, and any accused person may claim, either by notice to the 
authority convening the court, or. when arraigned before the court, by 
notice to the court, to be tried separately, on the ground that the evidence 
of one or more of the other accused persons proposed to be tried 
together with him will be material to his defence ; the convening 
authority or court, if satisfied that the evidence will be material, and 
if the nature of the charge admits of it, shall allow the claim, and the 
person making the claim shall be tried separately.” 

On behalt of those accused who appeared on both charges, reference was 
made by the Defence to Rule of Procedure 108, which in fulf reads as follows : 

The statement of an offence may be made briefly in any language 
sufficient to describe or disclose an offence under the Army Act. No 
formal charge-sheet shall be necessary, but the convening officer may 
nevertheless direct the separate trial of two or more charges preferred 
against an accused ; or the accused, before pleading, may apply to be 
tried separately on any one or more of such charges on the ground that 
he will be embarrassed in his defence if not so tried separately, and the 
court shall accede to his application unless they think it to be un¬ 
reasonable. If such charges are separately tried, the provisions of Rule 
6- shall apply as if the Field General Court Martial were a District 
Court Martial.” 

Rule 62 lays down certain rules which are applicable when the charges 
against an accused before a District Court Martial are inserted in different 
charge-sheets and which would presumably have been followed had the 
application for the severing of the two charges been granted. Rule 62 (A) 
states that the accused shall be “ arraigned, and until after the finding tried, 
upon each charge-sheet separately, and accordingly the procedure in Rules 
41 to 44, both inclusive, shall, until after the finding, be followed in respect 
ot each charge-sheet, as if it contained the whole of the charges against the 
accused. (Rules 31 to 44 make provisions governing the course of trial 
from the arraignment ol the accused to the finding of guilty or not guilty). 
Inter alia. Rule 62 also provides, in clause (B), that the “ trials upon the 
several charge-sheets shall be in such order as the convening officer directs.” 
The Convening Officer may, according to clause (D), direct that “ in the 
event of the conviction of an accused person upon a charge in any charge- 
sheet, he need not be tried upon the subsequent charge-sheets.” In an 
explanatory footnote, the Manual of Military Law states that “ Most of the 
ordinary cases which come before courts-martial are so simple in their 
facts that an accused person is not likely to be embarrassed by being tried 
upon several charges at the same time. But if the charges are complicated, 
or it the alleged offences were committed at different times, or if different 
sets of witnesses are required to prove the different charges, embarrassment 
'■> llke *y t0 arise.” The Manual points out further that “ after the finding 
ot the court upon all the charge-sheets has been arrived at, the procedure 
"ill ^e same it all the charges had been inserted in one charge-sheet. 
T nless, therefore, the convening officer directs that the accused need not be 


tried upon any subsequent charge-sheet, the court will not proceed to sentence 
until they have arrived at a finding on all the charge-sheets, and will then 
award one sentence in respect of them all. A finding of" not guilty ” on 
any one or more charges in a charge-sheet (whether alternative or not) will 
be announced in open court.” 

It will be noted that even such a separation of the charges would not have 
entitled the trial of the two charges by different courts, which was also 
requested, though less strongly, by the Defence. 

Footnote 1A to Rule of Procedure 16 states that “ Where the offence of 
murder is charged, no other offence should be included in the same charge 
i sheet.” Rule 109, however, lays down only that Rule 16 shall apply to 

trials by Field General Courts Martial in the given circumstances " as far 
as practicable,” and a footnote to the Rules could in any case have no legal 
authority. In claiming that the accused whom he represented could only 
1 be held “ collectively responsible for other acts of a similar type ” as those 

proved against them, “ and nothing higher," Major Munro made no reference 
to this footnote^ 1 ) 

2. Right of Accused to Have Evidence Translated ( 2 ) 

Immediately before Dr. Ada Bimko gave evidence, Lieutenant Jedrze- 
jowicz said that, if the witness gave evidence in German, he would not require 
it to be translated into Polish. 

The Judge Advocate felt bound to advise the Court that in his view, in 
this particular kind of Court, the accused must hear the evidence in the 
language which they could understand. Counsel could not possibly know 
how to cross-examine except on instructions from the accused whom he 
represented and his instructions must necessarily be determined by the 
evidence. The Judge Advocate advised the Court that he did not think 
that anybody should waive the rights of a person who did not understand 
a language when serious accusations of fact were being made. The Defend¬ 
ing Officers were no doubt endeavouring to shorten the proceedings but he 
thought that the suggestion would be wrong in law. 

The Court decided that the evidence must be translated into Polish so 
that the Polish accused would understand it, except in any case where a 
particular witness was called to make a specific accusation against one or 
1 two of the German accused and there was no question of that w ltness raising 

any point against the Polish accused. In cases where the Polish accused 
might be implicated by the witness, however, the evidence must be translated 
into Polish. 


> 


3. Presence of Witnesses in the Court Room 

On 26th September, one of the Defending Officers mentioned that it had 
been brought to his notice that, while a witness was giving ew ‘ 

other Prosecution witnesses, who had already been called, were in t p 


( s ) For a discussion on the same point see the Report on the Scuttled U-Boats Case, 
on pp. 65-66 of Volume 1 of this series. 
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gallery taking notes. Though admitting that it was not against the regula¬ 
tions for the witnesses to be there, the Defending Officer applied for the 
Prosecution witnesses to be excluded from the Court until the case for the 
Prosecution was closed. 

The Prosecutor said he did not really object to this course, but added that, 
once the Prosecution witnesses had given evidence, normally they did remain 
in court. What the Defending Officers were afraid of was that the witnesses 
were acting as spies, taking notes of the accused’s numbers and so on ; but 
it would be just as easy for somebody who was not a witness to do so on 
their behalf. The real answer would be to exclude the whole of the general 
public. 

The Judge Advocate referred to the Rule of Procedure 81 which said : 

During the trial a witness other than the prosecutor or accused 
ought not, except by special leave of the court, to be in court while not 
under examination and if while he is under examination a discussion 
arises as to the allowance of a question or the sufficiency of his answers, 
or otherwise as to his evidence, he may be directed to withdraw.” 

The Judge Advocate added that the Rule of Procedure was one which 
affected General Courts Martial and it did not seem to apply to Field 
General Courts Martial and therefore not to a Military Court ; but the 
spirit remained and it was, in the Judge Advocate’s opinion, entirely a matter 
for the Court to decide.(') 

The Court decided to uphold the Defending Officers’ application and not 
to allow the Prosecution witnesses in Court after they had given evidence. 


4. Illness of an Accused and its Influence on the Proceedings 

On the 23rd October, the accused Gura fell ill and the question arose 
whether the trial could be continued in his absence or whether the charge 
against him would have to be dropped and the accused tried at some later 
stage. 


After a consideration of the legal position the Judge Advocate, in his 
summing up, stated that Rule of Procedure 119(C) made it imperative for an 
accused to be present throughout his trial. Even if Gura had been able to 
come back alter a short absence the trial would still not have been in order if 
it had continued in his case. The Judge Advocate said that the position was 
that Gura would not be tound either guilty or innocent of this charge, but 
that the^Court would regard the matter as “ Not proceeded with to a con¬ 
clusion . Then it would be left to the appropriate military authorities to 
decide whether or not to bring him to trial again, starting afresh upon 
any charges they might consider appropriate. 


Rule of Procedure 119(C) states : “ The proceedings shall be held in open 
court in the presence of the accused, except on any deliberation among the 
members, and the Judge Advocate (if any), when the court may be closed ”. 
Rule 67 provides: In case of the death of the accused or of such illness of 


thita'S.hj,I' h , a r Regula !'°" M an ? Rule of Procedure 132 both lay down 
1 o I UI V h !.' ir Vr ascs not foreseen by the legal provisions contained in the Regulations 
and Rules, do what appears best calculated to do justice." 8 
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the accused as renders it impossible to continue the trial, the court will 
ascertain the fact of the death or illness by evidence, and record the same, 
and adjourn, and transmit the proceedings to the convening authority ”. 
This Rule, however, even if it could have been held applicable in the case of 
Gura, is not one of those provisions, applicable to a District Court Martial, 
which are made applicable to a Field General Court Martial by other Rules 
of Procedure, mainly 121, and so to a Military Court. 

Probably as a result of the difficulties which arose out of the absence of 
Gura, an amendment to the Regulations for the Trial of War Criminals was 
made by Army Order 8/46, whereby the following words were added at the 
end of Regulation 3 : 

“ Notwithstanding the provisions of Rule of Procedure 119(C) a Court 
may, after his arraignment, proceed with the trial of an accused in his 
absence, if satisfied that so doing involves no injustice to such accused ”. 

5. The Recording of Special Finding 

Rule of Procedure 121 makes Rule 44 among others applicable, " so far 
as practicable ”, to a Field General Court Martial. Clauses (D) and (E) ol 
the latter provision run as follows : 

“ (D) Where the court are of opinion as regards any charge that the 
facts which they find to be proved in evidence differ materially from the 
facts alleged in the statement of particulars in the charge, but arc never¬ 
theless sufficient to prove the offence stated in the charge, and that the 
difference is not so material as to have prejudiced the accused in his 
defence, they may instead of a finding of 4 Not guilty ’. record a special 
finding. 

“ (E) The special finding may find the accused guilty on a charge, 
subject to the statement of exceptions or variations specified therein . 

During the examination of the accused Kopper, the Judge Advocate 
announced that the Court recognised that the person named 44 Korpcrova 
in the Belsen charge must be the accused. At the beginning ol h.s Closing 
Address,! 1 ) the Prosecutor also made some remarks on the contents ol tnt 
charges. 

At the end of his summing up of the evidence relating to the ounces 
alleged to have been committed at Auschwitz, the Judge Advocate said that 
the main allegations related to Allied nationals unknown. It was not neces¬ 
sary to prove everything in a charge. It was the substance which must be 
proved and if the Court were satisfied that there was substantial • 

causing death or physical suffering, to people whose names the Prosecution 
were not able to put forward that would allow the Court to convict the 
accused, even though they were not satisfied of the death of any name 
person. 

As a result of the statements referred to in the last two paragraphs, the 


0) See p. 104. 
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Court recorded a special finding in that it stated that certain details would 
be deleted from the charges.! 1 ) 

E. QUESTIONS OF SUBSTANTIVE LAW 


1. The Sources of Substantive Law Regarding War Crimes 

Colonel Smith claimed that the Military Court trying the accused applied 
International Law and did not take its substantive law, as distinct from its 
procedure, either Irom the C rown or trom Parliament. The Court was given 
its rules ot procedure by the Royal Warrant but in deciding cases before it 
the former was not bound by. for instance, the British Manual of Military 
Law. 


It is true that Regulation 1 of the Royal Warrant states : “ * War Crime ’ 
means a violation of the laws and usages of war committed during any war 
in which His Majesty had been or may be engaged at any time since the 2nd 
September, 19.'9 , and that Regulation 8 (iii) provides that: “ The Court 
shall take judicial notice of the laws and usages of war It is also true that 
much substantive law on the matter of war crimes has been created or codi¬ 
fied by international agreements such as the Hague Convention No. IV of 
1907 (on the rules of land warfare) and the Geneva Prisoners of War Con¬ 
vention of 1929. On the other hand Regulation 9 of the Royal Warrant 
provides that the punishment of a war crime consists in any one or more of 
the following:— 

(1) Death (either by hanging or shooting); 

(2) Imprisonment for life or for any less term ; 

(3) Confiscation ; 

(4) A fine. 


The Court may also order the restitution of money or property taken or 
destroyed by the accused. It would not be easy to maintain the proposition 
that provisions regarding punishment were mere matters of procedure. 
Further, there are spheres in which International Law is vague, and state 
practice is a very important source of law. The defence of superior orders 
is a case in point. 


Chapter XIV (The Laws and Usages of War on Land) of the British Manual 
oj Military Law is intended as a guide for the use of the military forces. It 
has not therelore the authority as a statement of International Law which 
attaches to an international treaty. 


alleiled'war mill" Si!" * If in * res,in 8 ‘° refer to the trial or a Japanese 

Tito™ BrU,sh Mll,lar > Court at Singapore on Ilth 

Camp in the month of Kni™k, im Wl h ' committing a war crime in that he at Sonkurai 

somcT thr^lmndred'^Brhisir'pnLlners'of wa^atHthat^Ume'hi' 1 !!^ usa 8 es war by forcing 
whom wern s.ick and : - Wdr . \" at t,me ,n his custody ihe majority of 

tlon*ar^^ aHowfnc^ ° n 1 no sufficient ™suitableaccommoda- 
mahreat the kick and otherwise 

.mured the health”* the remainder” 

omitting the. words causing the death of seven of the said prisoners ” The semence of 
three years imprisonment was confirmed by higher military authority The Co^rTthuI 
removed the most serious details from the charee , „ ,ly ‘ 1 nc .v-oun tnus 

tion of Rule of Procedure 44 than dld the Cou'ftn the ^lin frfal 0 " SWeeP ‘" g aPPUCa ‘ 
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Such publications, prepared for the benefit of the armed forces of various 
nations, are frequently used in argument in the same way as other interpreta¬ 
tions of International Law, and, in so far as their provisions are acted 
upon, they mould state practice, which is itself a source of International 
Law. 

At another point in his speech Colonel Smith set out to prove that the 
individual’s first allegiance was to his national laws. Counsel’s position 
would seem to be that, whereas the accusing state is bound by International 
Law on questions of substance, the accused must look first to his ow n laws. 
It could be argued, however, that the very fact that a Military Court did 
administer International Law would preclude an alleged war criminal Irom 
pleading on his behalf Municipal Law precedents such as Mortensen v. 
Peters and Fong Yare Ting v. United States .(') 


2. Responsibility of State and Individual for Breaches of International Law 

Colonel Smith stressed that in International Law the general principle 
was that the State and not the individual was responsible for breaches ol that 
law. There has not been universal agreement on the extent to which an 
individual can be held personally liable for breaches of such international 
agreements as the Hague Convention No. IV (Rules of Land Warlare) and 
the Geneva Prisoners of War Convention of 1929, according to the strict 
letter of which the responsibility for breach thereof lies on the State authority 
to which the perpetrator owes allegiance. The trend of opinion (-) and (he 
practice followed by the Courts, however, has been to make the individual 
responsible for his acts in breach of international conventions, an t is lrcnt 
was illustrated on a high level by the decision pronounced by the Internationa 
Military Tribunal at Nuremberg, that certain accused had made themselves 
criminals by waging war in breach of the terms of an inter-governmental 
agreement renouncing war undertaken as an instrument ofnation.t pi is . 
the Briand-Kellogg Pact.< 3 ) Indeed, the International M.htary Tnbun^ 

made use of the fact that the Hague Convention No. 1 o . 

enforced personally against its violators. The judgment on is 
runs: 

“ But it is argued that the Pact does not expressly enact that such wars 
are crimes, or set up courts to try those who make sue . . 

extent the same is true with regard to the ' aws ° ''‘‘ r c res0 rt 

Hague Convention. The Hague Convention of 1907 prohbried1 resor 
to certain methods of waging war. These included the inhumane^treat 
ment of prisoners, the employment of poisoned weapons the imp oper 
use of flags of truce, and similar matters. Many o s - nce 

had been enforced long before the date ol ^ on "jJ n ’ „ a : nst t j, e 
1907 they have certainly been crimes, punishable as offences; ^ 

laws of war ; yet the Hague Convention nowhere designates 


(*) See for instance Professor H. Lauterpacht, in 'te MtJsh /p'"™" and 

Law. 1944, p. 64 ; Lord Wright in the La*'Quarterly Rm 
Professor A. L. Goodhart in The Juridical Rene*, Apn , v PP 
(») “ Treaty Series, No. 29 (1929) ” British Command Paper Cmd. 34 . 
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practices as criminal, nor is any sentence prescribed, nor any mention 
made of a court to try and punish offenders. For many years past 
however, military tribunals have tried and punished individuals guilty 
of violating the rules of land warfare laid down by this Convention. In 
the opinion of the Tribunal, those who wage aggressive war are doing 
that which is equally illegal, and of much greater moment than a breach 
of one of the rules of the Hague Convention ’\Q) 

3. The Nationality of the Accused 

The Court held five Poles guilty of war crimes against Allied nationals, 
thus approving the argument of the Prosecution that by identifying them¬ 
selves with the S.S. the Polish accused had made themselves as guilty as they. 
I he Court thus acted on the principle that its jurisdiction extended to the 
trial of Allied nationals alleged to have committed war crimes, their 
nationality being irrelevant in this connection. 


4. The Nationality of the Victims 

On the 3rd October, Captain Brown objected to part of Dora Almaleh’s 
alhdavu and submitted that the facts set out were completely irrelevant. 
' ,. e , arge referred to a war crime and to the ill-treatment and death of 
Allied nationals. Paragraph 3 of the affidavit in question referred to a 
th^ r ^ arhin i^ lr * and ^ ounse l thought that it W'as within the knowledge of 
|ie ourt tlat a war crime could not be committed by a German against a 
J he Prosecutor made two points in replying. Hungary, he 
d ’ f f j. the A u xlb ^ cfore A Pnl. 1^45, and had come on to the Allied side ; 
f ,, ha ‘ Pme ' ‘herefore, the Hungarians were at least some form of Allies, 
hv iif p ° Unse 1 not know to what extent.f 2 ) A more general point made 
yth Prosecutor was that what he was trying to prove was the treatment of 

I thC Camp ‘ He thought that he was Perfectly entitled 

1 ^ re the Co ^ [ evidence of the treatment of other persons in the 
h.Hlv , r ' ft , h f" e 2 Pe ° ple and he wanted to Prove that one of them was 
' th a V ' !'] 1 e , r °jf cutor s submission, he was perfectly entitled to 

carnn w f badly treated ' The treatment of a " ‘he inmates in the 

camp was relevant to show the treatment of any individual inmate. 

the Coui°t Urt dl ’ C ' ded dlat P ara S r aph be included in the evidence before 

be resardeif'hv l | 1 h Cl r' mUCl tbat ° nly of ^ ences against Allied nationals could 
natonsdih “• War Cnmes ’ and that “ Allicd nationals ” meant 

^d halian A h H al, ° nS - 7 he lerm therefore ^eluded Hungarians 
mention i “"f"' the Prosecutor himself in effect disclaimed 

Alhed nat onaK rTp acCUsed of crimes a 8 ai ^t persons other than 
under Srov,! w p ™t.on and Defence therefore recognised that, 
limited to the tri-il f arrant : 1 e Jurisdiction of British Military Courts is 

s difined bs Arrr Va A| r ; me r P u° P * rand excludes crimes against humanity 
as defined by Article 6(c) of the Charter of the International Military 

( l ) British Command Paper Cmd. 6964, p. 40. " 

(-) The paragraph alleged thal Egersdorf shot a Hungarian girl in April. 1945. 
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Tribunal.(’) British Military Courts deal with such crimes only if they are 
also violations of the laws and usages of war. 

A second question relating to the nationality of the victims of atrocities 
committed in the two camps arose out of Colonel Smith's claim that numbers 
of them had ceased to be Allied nationals, and had become German subjects, 
as a result of the annexation of their homelands by Germany. The Prose¬ 
cutor replied that before it was possible for a country to be annexed the war 
must be ended. While the war was still in progress the citizens were entitled 
to the protection of the Hague Convention. 

Oppenheim-Lauterpacht, International Law, Vol I, fifth edition, p. 450, 
states that the act of forcibly taking possession of a part of an enemy's 
territory during the continuance of w r ar, “ although the conqueror may 
intend to keep the conquered territory and therefore to annex it, does not 
confer a title so long as the war has not terminated either through simple 
cessation of hostilities or by a treaty of peace. Therelore, the practice, 
which sometimes prevails, of annexing during a war a conquered part ot 
enemy territory cannot be approved. For annexation of conquered enemy 
territory, whether of the whole or of part, confers a title only after a firmly 
established conquest, and so long as war continues, conquest is not firmly 
established. For this reason the annexation of the Orange Free State in 
May 1900, and of the South African Republic in September 1900. by Great 
Britain during the Boer War, was premature. 

This doctrine was underlined in the judgment of the International Military 
Tribunal at Nuremberg where it was stated : 

“ A further submission was made that Germany was no longer bound 
by the rules of land warfare in many of the territories occupied during 
the war because Germany had completely subjugated those countries 
and incorporated them into the German Reich, a fact which gave 
Germany authority to deal with the occupied countries as though they 
were part of Germany. In the view of the Tribunal it is unnecessary 
in this case to decide whether this doctrine of subjugation, dependent 
as it is upon military conquest, has any application where the subjugation 
is the result of the crime of aggressive war. The doctrine was never 
considered to be applicable so long as there was an army in the held 
attempting to restore the occupied countries to their true owners and 
in this case, therefore, the doctrine could not apply to any territor 
occupied after the 1st September. 1939. As to the war crimes committed 
in Bohemia and Moravia, it is a sufficient answer that these ternto 
were never added to the Reich, but a mere protectorate was established 

over them.”( 2 ) __ 

<>) Article 6 (c) of the Charter enumerated among the enmescommg within the juris¬ 
diction of the Tribunal for which there shall be '"dividual '.f P°? s,b j'' 1 errn i nal , on . enslave- 
“ Art. 6 (c). Crimes against human,ty : a™civilian popula- 

ment, deportation, and other inhumane acts cil | or * religious grounds 

lion, before or during the war, or persecutions « Tribunal, 

in execution of or in connection with any cnw witaihperpetrated." 
whether or not in violation of the domestic lawCommissions set up for 
For some provisions which govern United StatM >7 > v 0 i um e 

the trial of war criminals and which do reflect the influence ot Article o yc, see 

I,pp. 113-115. 

(*) British Command Paper Cmd. 6964, p. 65. 
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5. Chilians as War Criminals 

Colonel Smith assumed that the accused could not be regarded as members 
of the armed forces. The Prosecutor claimed that the S.S. were members of 
the German armed forces. 

It would be harder to prove that the camp prisoners who were given 
minor official positions by the authorities were anything more than civilians. 
In meeting the argument that no war crime could be committed by Poles 
against other Allied nationals, the Prosecutor said that by identifying them¬ 
selves with the authorities the Polish accused had made themselves as much 
responsible as the S.S. themselves. Perhaps it could be claimed that by the 
same process they could be regarded as having approximated to membership 
of the armed forces of Germany. 

In any case subsequent court decisions have made it quite clear that 
civilians can commit war crimes. For example, in the Zyklon B Case{ 1 ) 
two German industrialists, undoubtedly civilians, were sentenced to death 
as war criminals for having been instrumental in the supply of poison gas 
to Auschwitz, knowing of its use there in murdering Allied nationals. 
Another instance among many is provided by the Essen Lynching Case (-i 
where civilians appeared among persons found guilty of being concerned in 
the killing of three British prisoners of war. The Hadamar Trials 3 ) provides 
an example from among the trials held before United States Military 
Commissions ; here the civilian personnel of a medical institution were 
found guilty of unlawfully putting to death Russian and Polish nationals. 

6. The Defence of Superior Orders 

There was some argument during the trial as to the extent to which the 
accused could plead the defence of superior orders.( 4 ) It is not proposed 
here to set out at length the law and practice relating to superior orders in 
trials of war criminals since this task has already been performed in Volume 
I of this series, at pages 18-20 and 31-33. It will suffice to quote one legal 
tex,t and one judicial utterance which are relevant to the issue and which 
have not appeared in the volume already published. 

The Charter of the International Military Tribunal, in Article 8, provides 
that: " The fact that the Defendant acted pursuant to order of his Govern¬ 
ment or of a superior shall not free him from responsibility, but may be 
considered in mitigation of punishment if the Tribunal determines that 
justice so requires ” ; and on this the Tribunal made the following comment: 

The true test, which is found in varying degrees in the criminal law of most 
nations, is not the existence of the order, but whether moral choice was in 
fact possible.”( 5 ) 


( l ) See pp. 93-103 of Volume I of this series. ( r ) Ibid, pp. 88-92. (*) Ibid, pp. 46-54. 
(•) See pp. 75-6, 79, 95-6 108 and 117-8. |(\) British Command Paper Cmd. 6964. 
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FOREWORD 

This third volume includes reports of ten cases. They are drawn from 
widely distant parts of the globe ; the trial courts are diverse in character, 
consisting of National Courts and Military Courts acting under different 
warrants or commissions. The charges were diversified in character. 

Perhaps the most important case from the standpoint of international 
law is that which stands first in the volume. The prisoner was a German 
named Klinge. He was indicted before a Norwegian Court for torturing 
Norwegian civilians, and in one case so as to cause the victim’s death. The 
trial court sentenced him to death under Articles of the Civil Criminal Code 
as modified by a Provisional Decree of 1945, which gave new and special 
powers to the Court in the case of war crimes, including the power to impose 
the death sentence where under the relevant articles of the Civil Criminal 
Code imprisonment was the severest penalty. On appeal, the sentence was 
upheld by the Supreme Court; nine of the thirteen judges affirmed the 
decision of the trial judges, four dissented. The question was whether the 
Decree of 1945, which was passed after the crime was committed and which 
first gave the Court power to sentence to death for the offence, had retrospec¬ 
tive effect, notwithstanding Article 97 of the Constitution of Norway, which 
is in the following terms : " No law may be given retroactive effect ” and 
Article 96 which vetoed any trial except according to Norwegian law, as 
follows: “ No one may be convicted except according to law, or be 
punished except according to judicial sentence. Examination by torture 
must not take place.” As the actual crime was covered by the specific 
penal prohibitions of the Norwegian Civil Criminal Code, no question of 
retroactive operation arose as to the conviction, but it did arise as to the 
sentence. The Law of 1945 was clearly, it was held, intended to have a 
retroactive effect in permitting the death sentence. The majority of the 
Court held that the particular classes of offences against the laws and customs 
of war depended on rules of international law and lay outside the intended 
scope of Article 97 of the Constitution. These were directly binding on the 
prisoner as from the outbreak of war and by international law his crimes 
could be punished by the death sentence. The majority fully accepted that 
Sections 96 and 97 were constitutional limitations binding on both the 
Norwegian legislature and Courts, but were of the opinion that the laws and 
customs of war were incorporated into Norwegian Law and punishable by 
the penalty described by International Law for the offence, namely death. 
The minority were of opinion that Section 96 was obligatory and meant by 
“ law ” law in the sense of formal laws or regulations passed by the 
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Norwegian legislature and that Section 97 excluded the retroactive effect 
of the law of 1945 which, in their opinion, first legalised the death penalty 

for the crime. 

1 may. perhaps, be pardoned for giving a reference to an article which 1 
contributed to the Fall Issue of the Toronto Students’ Journal, “ Obiter 
Dicta.” At p. 20 I have referred to the rule against retroactive law as a 
principle of justice, not jurisdiction, quoting the judgment of the International 
Military Court at Nuremberg, and also quoting a valuable statement of 
principle by Willes J. in the English case of Phillip v. Eyre, that there may be 
cases which the existing law for want of prevision fails to meet, so that to 
refuse the intended retroactive effect of the remedial law may involve such 
injustice that the maxim summum jus summa injuria would apply. But 
beyond that, the objection had also to be considered under Article 96 that 
the law being applied w as not the ordinary penal law only of the nation such 
as is contemplated by Article 96, but a special law, namely, international 
law, and that the international law and customs of war had been incorporated 
into Norwegian law. This latter involves the meaning of law in Section 96. 
If 1 may refer again to my article, on p. 19, I contemplated the possible 
jurisdiction of a national Court to administer not only the ordinary national 
law, but also the international law , such as that of Prize and of the laws and 
customs of war. The Norwegian Court has thus, in treating the Court 
as a Court of international law as well as of national law, decided a question 
which did not arise for direct decision by the Nuremberg Tribunal. 

The next case recorded in the volume is also from the Norwegian Supreme 
Court. It is the case of Richard Wilhelm Hermann Bruns and two others. 
Charges of murder there failed. As to the charges of torturing, the Supreme 
Court held that the inflicting of torture was a serious war crime, and though 
it did not result in death or permanent disability, might justify the death 
sentence. This decision followed the decision of the Supreme Court on 
these questions of retroactive operation which I have just referred to. The 
Court did not find it necessary to consider the defence advanced that the 
torturing was justified by way of reprisal. No doubt the true import of the 
theory of reprisals forms one of the most important and difficult questions 
which now face the student of the law of war. But it is difficult to regard 
with anything but distaste the suggestion that torture can be justified as a 
reprisal against inhabitants of an occupied country for their acts in working 
with the underground movement. It is, however, technically inadmissible 
on many grounds. 

The case next reported comes from the Permanent Military Tribunal at 
Strasbourg and the French Court of Appeal. The chief defendant was the 
ex-Gauleiter of Alsace : the main question was whether the Germans had 
conquered the province or were merely in occupation until the time came 
w cn u was treed by the Allies. Once that was decided against the 
e endanis, the numerous consequential questions were not difficult to 
decide, though the decisions are important. They are too complicated 
to e set out in this Foreword. They are examined in the Report as fully 
an precise y as is possible. But the clear decision that recruiting Alsatians 
to serve in the German army was contrary to the laws of war, having regard 
to the status of Alsace, w ill be a leading case on the point. 
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The other cases reported in this volume are from Allied Military Courts, 
five from Military Commissions set up by the United States in Germany, 
one from a British Military Court in Germany, and one from a British 
Military Court sitting at Kuala Lumpur in the Malay Peninsula. They 
were all concerned with the murder or maltreatment of prisoners of war or 
civilians and with breaches of the Geneva Convention, and also the Hague 
Convention No. IV of 1907. They all involve subsidiary points of interest. 
It is curious to find in war crimes cases such defences as that the killing was 
done on the spur of the moment, or was done by the prisoner when insane or 
under the influence of drink, or in self-defence, or under provocation. These 
defences, after being carefully considered, failed. There were also some 
interesting defences of a technical character which the reader of the Reports 
should consider in detail. 

This volume has been prepared by Mr. George Brand, LL.B., of the 
Commission’s legal staff, under the supervision of the Legal Publications 
Committee, composed of Mr. Kintner (United States), Chairman, Dr. 
Schram Nielsen (Denmark), and Mr. Aars-Rynning (Norway). The 
outlining of the Norwegian cases is based on reports submitted to the 
Commission by Mr. Aars-Rynning, who has also assisted in drafting the 
Annex on Norwegian Law. 

WRIGHT, 

Chairman, 

United Nations War Crimes Commission. 


London, January, 1948. 









CASE No. 11 


Trial of Kriminalassistent 
KARL-HANS HERMANN KLINGE 

EIDSIVATING LAGMANNSRETT AND SUPREME COURT OF NORWAY, 8TH DECEMBER, 
1945, AND 27th FEBRUARY, 1946 

Torturing and Ill-treatment of Civilians as a War Crime. 
The Validity under Article 97 of the Norwegian Constitution 
of the Retroactive Application of the Provisional Decree 
of 4th May, 1945, on the Punishment of Foreign War 
Criminals. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE HISTORY OF THE CASE 

The case against Karl-Hans Hermann Klinge was in the first instance 
tried by the Eidsivating Lagmannsrett (one of the five Norwegian courts 
of appeal). On 15th October, 1945, Klinge was charged by the Director of 
Public Prosecutions with having committed war crimes which violated: 

(i) Art. 228 of the Civil Criminal Code, with which should be read Art. 3 
of the Provisional Decree of 4th May, 1945,0 by having ill-treated 
at the end of February or the beginning of March, 1945. a named 
Norwegian citizen during interrogations at the Gestapo H.Q. in 
Oslo. 

(ii) Art. 229 of the Civil Criminal Code, with which should be read 
Art. 232 thereof and the Provisional Decree of 4th May, 1945, by 
having ill-treated and tortured 17 Norwegian citizens whom he 
interrogated at the Gestapo H.Q- in Oslo during the period from 
November, 1944, to the end of April, 1945. 

It was proved that the victim named in the first charge was forced to 
bend his knees for a very long time, was then beaten with a truncheon 
across his back and his seat, and was finally stripped and, with his hands 
and feet bound, was thrown into a bath filled with ice-cold water, where 
he was repeatedly ducked under. As a result of this ill-treatment he 
collapsed and died on the same day. 

The evidence also showed that the 17 victims referred to in the second 
charge were tortured by being beaten with a special heavy truncheon, and 
being hit in the face, and were given cold baths. During the interrogation 
“ Wadenklemmen ” and handcuffs were used. 

The Lagmannsrett was satisfied with the evidence as to the defendant’s 
guilt, and, on the 8th December, 1945, sentenced Klinge to death for having 
committed crimes against Arts. 228 and 229 of the Civil Criminal Code, 
and Art. 3 (a), ( b ) and (c) and Art. 1 of the Provisional Decree of 4th May, 
1945 The case then went on appeal to the Supreme Court of Norway. 

(') Regarding the Norwegian Law concerning trials of war criminals, see Annex 1 on 
pp. 81-92. 


[I] 










TRIAL OF KARL-HANS HERMANN KLINGE 


2. COMPOSITION OF THE SUPREME COURT 

As the case against Karl-Hans Hermann Klinge was regarded as a 
leading case, all the 13 judges of the Supreme Court took part in the hearing, 
as laid dow n by Art. 2 of Law No. 2 of 25th June, 1926. The judges were : 
Skau, Holmboe, Bonnevie. Schjelderup. Larssen, Alten, Grette, Evensen, 
Slang, Fougner, Berger, Buhr and Berg. 

The Public Prosecutor was Statsadvokat Harald Sund. Counsel for the 
Defence was Hoyesterettsadvokat Adam Hjorth. 

3. THE CASE FOR THE DEFENCE (*) 

Counsel for the Defence argued that the Lagmannsrett had unjustly applied 
the Provisional Decree of 4th May, 1945 ; as the crimes for which the 
defendant had been convicted had been committed before the passing of 
that Decree, the punishment should have been restricted to the limits set 
by Arts. 228, 229 and b 2 of the Civil Criminal Code. Norwegian 
law did not provide for a more severe punishment than those laid down in 
these provisions. The Provisional Decree of 4th May, 1945, which provided 
lor severer penalties, could not be applied, as such a course would be at 
variance with Art. 97 of the Constitution, which stated that: “ No law 
may be given retroactive etTect." International law recognised the death 
sentence, but international law could not give authority for the application 
ot a more severe degree of punishment without having first been formally 
incorporated into Norwegian national law. The defending counsel pointed 
out that it had been commonly accepted in Norwegian legal theory and legal 
practiec that the veto imposed by Art. 97 was absolute as far as criminal 
law was concerned. 

It could not be said that the situation had been confused, because the 
King and his Government in London had had every opportunity of keeping 
the criminal law legislation up to date ; Counsel here made reference to 
the Provisional Decree of 22nd January, 1942, which had amended 
Chapters 19. 21 and 22 of the Civil Criminal Code. 

Another point raised by the defending counsel was that the same 
Prov isional Decree of 1942 did not introduce the death sentence for crimes 
against Arts. 228 and 229, and that it was only the Provisional Decree of 
4th May, 1945. that made possible the infliction of a death sentence for crimes 
against the above-mentioned paragraphs. Thus the defendant’s crimes 
had been judged more severely than would have been the case if the 
Provisional Decree of 1942 had been applied. 

A subsidiary appeal was lodged against the extent of punishment; accord¬ 
ing to the defending counsel, the sentence was too severe even if the Provisional 
Decree of 4th May, 1945, could be applied. 


4. THE JUDGMENT OF THE COURT 


The decision of the Lagmannsrett was upheld by nine of the judges of the 
High Court, with four judges dissenting. The judgments are summarised 
below. 


(') As no records are kept of the proceedings of such trials as the present, this statement 
oi the case for the defence has been made up of passages from the judgments delivered. 
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(i) Judge Skau * 

Judge Skau was the first judge to give reasons in favour of upholding 
the sentence passed by the Lagmannsrett. He said that the crucial question 
for the court to decide was whether the provisions of Art. 97 of the 
Constitution had to be regarded as precluding the retroactive application 
of the Provisional Decree of 4th May, 1945. It appeared from the Decree 
itself and its explanatory memorandum that it was intended that the former 
be given retroactive effect. 

Judge Skau fully realised the force of the argument of defence counsel 
in favour of keeping to a strict interpretation of Art. 97, and he agreed 
that an extraordinary situation did not in itself justify or authorise any 
modification of that provision ; on the contrary, it was in extraordinary 
situations that the provision had its most important purpose to fulfill. 
In his opinion, nevertheless, there was no question of a conflict w ith Art. 97 
in the case in hand, which must be regarded as lying outside the intended 
scope of Art. 97. Before setting forth his reasons, however. Judge Skau 
made some preliminary observations. 

The defendant had been convicted for a series of grave acts of torture. 
Torture, said Judge Skau, was not only criminal according to Norwegian 
law ; it was also a violation of the laws and customs of war. According 
to the same laws and customs of war, war crimes could be punished by the 
most severe penalties, including the death sentence. In other words the 
criminal character of the acts dealt with in the case in hand as well as the 
degree of punishment were already laid down in these provisions of 
international law relating to the laws and customs of war. Those provisions 
were valid for Norway as a belligerent country. 

Judge Skau did not consider it necessary to deal with the question whether 
Norwegian courts were precluded by Art. 96 of the Constitution (“ No one 
may be convicted except according to law. . . .”) from trying war criminals 
in accordance, directly and solely, with the above-mentioned provisions of 
international law. It had to be regarded as conclusive that such a legal 
bar had been removed by the passing of the Provisional Decree of 4th May, 
1945. That Decree had incorporated the provisions of international law 
regarding war crimes into Norwegian law as an integral part of the national 
legislation as far as it was considered necessary by the Norwegian legislature 

Even if it were granted that Norwegian courts could not have inflicted a 
more severe punishment than was provided for by Norwegian law had the 
Provisional Degree of 1945 not been passed, foreign war criminals tried 
in Norway would not have been sentenced for acts which were not criminal 
at the time when they were committed, nor would they have been given a 
more severe sentence than was provided for by international law in force 
at the time. It was beyond doubt that the acts in question were not only 
crimes according to Norwegian law but also war crimes, crimes against the 
“ laws of humanity ” and the “ laws and customs of war.” He particularly 
wanted to stress the international character of the trial and punishment of 
war criminals as distinct from the trial of the quislings of the various 
nations. 

The late President Roosevelt and Mr. Churchill had declared, on 
25th October, 1941, that the disposal of war criminals was one of the main 
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war aims of the Allies. A solemn statement on the punishment of war 
criminals had been made on 31st January, 1942, in the St. James’s 
Declaration by the governments ot those Allied countries whose territories 
had been occupied by the Axis Powers, and the Moscow Declaration of 
M Nos ember, 1943, voiced the same views. Judge Skau then recalled 
the preparatory work carried out by the United Nations War Crimes Com¬ 
mission for the trial of war criminals, and the conventions which had been 
adopted by the Allied nations setting out how the various nations should 
take part in the prosecution of war criminals. 

In view of all these declarations, he agreed with the ruling of the 
Lagmannsrett that in the present case there could be no question ot an 
unconstitutional retroactive application of the Provisional Decree ot 
4th May. 1945. The passing of that Decree was a link in or a result of 
Norway's adherence to the agreements between the Allied nations mentioned 
earlier. The claim of the Allied belligerent nations, including Norway, 
to exercise the right to punish war criminals became effective the moment 
their crimes were committed, this right being based on and circumscribed 
by the provisions of international law regarding the laws and customs 
of war. 

The -eal effect of the Decree was merely to authorise the Norwegian 
courts to make effective the already existing demand for punishment in 
conformity with the conventions concluded. 

Art. 97 of the Constitution was one of the means of safeguarding citizens 
against an unjustified infringement by the state of their constitutional 
rights. Judge Skau agreed with the defending counsel that these protective 
provisions had been made not only in the interest of the individual citizen 
but also and primarily in the interest of the community. The arbitrariness 
and uncertainty which would be caused by an unlimited right to give new 
laws a retroactive effect would prejudice the most vital interests of the 
community. 

It seemed unreasonable, however, to maintain that provis ons made 
for the protection of the community could be pleaded by foreign intruders, 
citizens of a state which had attacked that same community in order to 
subdue it, who had used the most reckless and brutal means to achieve this 
end. Such a situation could not possibly have been foreseen by those who 
drafted the Constitution. To allow such a plea by foreign war criminals 
would be a violation of the high principles which were the foundation of 
Art. 97 and the claim for justice which it supported. 

Judge Skau dismissed as irrelevant the argument that, since the King and 
his Government in London had had every opportunity of keeping the 
criminal law legislation up to date, it could not be claimed that the situation 
had been confused. 

Turning to the point raised by the defending counsel, that the Provisional 
Decree of 1942 did not introduce the death sentence for crimes against 
Arts. 228 and 229. Judge Skau said that no explanation had been submitted 
as to why the provisions laid down by the Provisional Decree of 1945 had 
not been passed into law at an earlier date. He drew the court’s attention, 
however, to the fact that the Provisional Decree of 1945, besides introducing 
more severe degrees of punishment than that of 1942, had set put the very 
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characteristics of crimes of the kind dealt w ith in the case in hand, defining 
them as war crimes and as crimes which were punishable according to 
Norwegian laws if they were provided against by Norwegian penal clauses. 
In Judge Skau s opinion it would have been formally more correct to charge 
and sentence the defendant for crimes against the Provisional Decree of 
1945, reference also being made to Arts. 228 and 229 of the Civil Criminal 
Code, instead of for crimes against Arts. 228 and 229. reference also being 
made to the Provisional Decree of 1945. As he had pointed out earlier, 
the Provisional Decree of 1945 had incorporated into Norwegian national law 
the provisions on war crimes and their punishment laid down by international 
law. It was to be assumed that the date of the passing of the Decree had 
depended on the negotiations which had taken place between the Allied 
nations regarding the disposal of war criminals. It was not merely an 
expression of an altered and more severe attitude towards the war crimes 
dealt with. 

Further, he wanted to point out that most probably very few outside 
the circle of victims who had been directly exposed to the atrocities had a 
complete idea or knowledge of the character and extent of the Gestapo's 
criminal methods before these were finally revealed. He was sure that if 
the Norwegian people could have foreseen at the beginning of the war 
that the Gestapo would act as they had done, the general and unanimous 
sense of justice would already then have demanded the same severe judgment 
of those war crimes as did the Provisional Decree of 1945. He did not 
agree with what had been said in the explanatory notes to the Traitors' 
Decree, referred to by the defending counsel, to the effect that in the 
circumstances prevailing during the war, the country being occupied, and 
the King and his Government abroad, and the Storting and the Supreme 
Court out of function, “ it has not been possible to keep the national 
criminal legislation in step with the demands of justice developed in the 
nation in the war years.” It was wrong in his opinion to interpret the 
quotation as meaning that the Norwegian people’s sense of justice had 
changed during the years of war. It would be more correct to say that 
the people's sense of justice had not been given an opportunity to express 
itself before the atrocious character of those crimes was revealed. 

In his opinion there was no contradiction between the conclusion which 
he had reached in the present case and the rulings given by the Supreme 
Court in cases against traitors when the question A>f the retroactivity of the 
various Provisional Decrees had been discussed and decided upon. In this 
connection he drew the court's attention to the interpretation, given in a 
recent case against a traitor, by the first judge, who had said : " In my 
opinion Art. 97 of the Constitution vetos a new law introducing punishment 
for acts which before its promulgation were regarded as lawful. In principle 
it also vetos the introduction of more severe punishment for such acts.” In 
making the reservation constituted by the expression “ in principle,” the 
judge had apparently not wanted to commit himself as to the question 
whether an increase in punishment introduced by a new Decree would, in 
all instances, be at variance with Art. 97 of the Constitution. And when 
it had been stressed in theory that Art. 97 had imposed an absolute veto 
as regards criminal law, it was, no doubt, because circumstances like those 
with which they were being faced could not have been foreseen. 
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Having come to the conclusion that the application of the Provisional 
Decree of 1945 was not, in the present case, at variance with the Constitution, 
he then proceeded to consider the appeal as far as the degree of punishment 
was concerned. 

Judge Skau agreed with the Lagmannsrett that the death sentence was the 
only possible punishmen' in the case in hand. There was no justification 
for a mitigation of punishment even if Art. 5 of the Provisional Decree 
of 1945 (regarding superior orders) were pleaded, as the Lagmannsrett had 
been satisfied that the defendant had acted on his own accord though with 
the connivance of his superiors. The defending counsel had stressed the 
exhorbitant pressure exercised by the Nazi system on the German people 
and the fact that subordinates were intentionally misled as to the lawfulness 
of the Nazi methods. In that connection Judge Skau pointed out that the 
acts of ill-treatment of w hich the defendant had been found guilty were such 
severe violations of the “ laws of humanity ” that he, the defendant, 
regardless of all German propaganda, could not have been in doubt that 
his acts, irrespective of their purpose, not only were to be condemned 
morally but were also unlawful. 

(ii) Judge Holmboe 

Judge Holmboe was the first judge to give his reasons for dissenting. 
He said that in his opinion there was no justification for the application 
of the more severe punishment introduced by Art. 3, para. 2, of the 
Provisional Decree of 1945, as all the crimes proved against Klinge had been 
committed before the promulgation of that Decree. He agreed with Judge 
Skau that the Decree had been intended to have retroactive effect, though 
the intention had not been expressly laid down in the Decree itself. The 
explanation for that omission could most probably be found in the following 
quotation from its explanatory notes : 

International law asserts that violations of the laws and customs 
of war are crimes and are punishable as such. In other words, the 
authority to prosecute has been sanctioned by international law and 
comes into effect as soon as a state of war exists. As a result there 
is no question of retroactivity in this respect, even though the regulations 
of the national penal code applicable to war crimes may have been 
promulgated after the crime was committed.” 

Judge Holmboe said that he could not accept that argument, which 
had also been put forward by the Lagmannsrett and given further con¬ 
sideration by Judge Skau. In his opinion. Art. 96 of the Constitution vetoed 
any trial except according to Norwegian law, i.e., according to formal laws 
or regulations passed by the legislature. It made no difference if there 
existed corresponding provisions sanctioned by international law which 
could be applied by international bodies or. as mentioned in the explanatory 
notes, by the national courts of those countries whose laws admitted the 
infliction o( punishment without special reference to law. The Judge 
rclerred to the following passage in the explanatory notes : 

• Such an interpretation is alien to the Norwegian conception of law. 
Norwegian courts can only inflict punishment according to provisions 
ot Norwegian civil or military law. The principle laid down in Art. 96 
of the Constitution must be interpreted in this connection so as to make 
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an arbitrary application of an undefined provision of international law 
inadmissible. In Norway, international law is not incorporated into 
national law as an integral part, as is the case in various foreign legal 
systems. Before a rule of substantial character of international law 
can be applied by Norwegian courts, it must be incorporated into 
Norwegian national law by a special act.” 

Judge Holmboe fully agreed with that point of view and only wanted to 
add that the laws regarding criminal procedure in cases of crimes against 
the civil criminal code, as well as for crimes against the military criminal 
code, expressly laid down that the indictment, in describing the criminal 
acts alleged, should emphasise the characteristics contained in the relevant 
provisions and make reference to the paragraphs applicable to the case. 
The only exception was made in charges dealt with by courts-martial, but 
it appeared from Art. 6 and Art. 1 of the law of procedure regarding crimes 
against the military criminal code that, even in courts-martial, punishment 
could not be inflicted except according to Norwegian law. In his opinion 
those provisions alone constituted a sufficient objection to arriving at a 
conviction on the basis only of the international law applicable to the 
crimes in question at the time of their perpetration. 

If that was the case it would follow that Norwegian national law, when 
incorporating the provisions laid down by international law, would be given 
retroactive effect if applied to acts committed before its promulgation. 

Consequently the main question in the case was whether such retroactivity 
would be at variance with Art. 97 of the Constitution. As had already been 
mentioned by Judge Skau, it had always been maintained that in Norwegian 
legal theory it was beyond doubt that Art. 97 had to be regarded as an 
absolute veto on the retroactive application of criminal law to the detriment 
of a defendant. That meant that Art. 97 not only vetoed the introduction 
of retroactive punishment for acts which were not punishable by the laws in 
force at the time of their perpetration—a question of no interest in the case— 
but also the retroactive increase in the degree of punishment. That inter¬ 
pretation of Art. 97 had always formed the basis of Norwegian criminal 
law and that was without doubt the reason why the question had not been 
dealt with previously by the courts. The same interpretation had also 
formed the basis for the Provisional Decrees passed in London during the 
war. The Provisional Decree of 22nd January, 1942, concerning punishment 
for membership in the Quisling Party, had not been given retroactive effect. 
The same applied to the Provisional Decrees of 3rd December, 1942, and 
22nd January, 1942, which, inter alia , introduced capital punishment for 
various crimes against the Civil Criminal Code. 

In Judge Holmboe’s opinion, in normal circumstances the retroactive 
application of a law introducing capital punishment for crimes which could 
only be punished by imprisonment at the time of their perpetration, as in 
the case in hand, would have been at variance with Art. 97 of the Constitution. 

The question arose whether the extraordinary conditions which followed 
the war and the occupation justified a more elastic interpretation of Art. 97 
or, as Judge Holboe preferred to put it, whether those extraordinary condi¬ 
tions could, fully or to some extent, justify the disregarding of that provision 
altogether. The explanatory notes to the Provisional Decree of 1945. 
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did not deal with that point, apparently considering that the question of 
retroactivity in the strict sense of the word did not arise as the provisions 
already existed in international law'; to that point of view 1 Judge Holmboe 
strongly dissented. 

Summing up the arguments set out above. Judge Holmboe pointed 
out that there had been no constitutional obstacles preventing the criminal 
legislation from being kept up to date during the occupation. The Cabinet 
in London had all the time taken it for granted that, as long as the Storting 
was out of function, the King could pass the necessary laws in the form 
of Provisional Decrees. The Supreme Court had adopted that point of 
view and had accordingly enforced all Provisional Decrees regarding criminal 
law. He particularly wanted to stress that the very same crimes which were 
dealt with in the Provisional Decree of 1945 regarding the punishment of 
foreign war criminals had also been dealt with by the Provisional Decree of 
1942, which amended Chapters 19, 21 and 22 of the civil penal code. Accord¬ 
ing to its explanatory notes, the Provisional Decree of 1942 expressly aimed at 
covering serious crimes, such as murder, torture and grave bodily injury, 
committed by “ the Germans and their collaborators,” and it laid down that 
the death sentence could be applied for crimes which, according to the 
provisions of the Civil Criminal Code in the chapters referred to, could be 
punished by a life sentence. Consequently there had seemed to be no need 
at that time to introduce the death sentence for other crimes mentioned in 
the same chapters of the criminal code, including crimes for which the 
defendant had been convicted. After three years, a few days before the 
capitulation, the authorities responsible for the legislation had decided that 
the Provisional Decree of 1942 did not suffice and that the application of 
the death sentence should be extended to cover less serious crimes like the 
ones dealt with in the present case. 

Judge Holmboe said that he realised that there might have been various 
difficulties in keeping the legislation up to date, as for instance trying working 
conditions and insufficient contact with public opinion at home. The 
discussions between the Allies regarding the disposal of war criminals might 
also have been a reason for the delay in the passing of new Decrees, but 
surely those difficulties could not justify the retroactive application, contrary 
to the Constitution, of Provisional Decrees. 

One predominant intention of Art. 97 was that the criminal should be 
aware beforehand of the punishment which his crime involves. That, though 
a very important point, was not the only decisive one. It was impossible 
to accept the argument that German war criminals could not, according 
to the provisions of international law only, expect any other punishment 
than a death sentence in the event of Germany’s losing the war. Another 
not less important result of Art. 97 was that the state powers, be it the 
legislature, the administration or the judiciary, should not be given the 
opportunity of arbitrarily and retroactively introducing or increasing a 
punishment for an act already committed. In other words. Art. 97 had to 
be regarded as a complement to the fundamental principle expressed in 
Art. 96 : “ No one may be convicted except according to law.” He did not 
agree that the case in hand had to be regarded as lying outside the field which 
Art. 97 was intended to cover. The Constitution and its historical models 
came to lite during a period of wars and revolutions, at a time when terror 


was not unknown, though it must be admitted that those who drafted the 
Constitution could not possibly have foreseen such a form of warfare as 
that waged by Germany during the Second World War. Art. 97 had been 
intended not to cover certain specified situations but to be an expression 
of a principle of law which according to its authors should form the basis 
of the legislation of a free community. One had to be wary of limiting 
the scope of that provision to suit an extraordinary situation. In normal 
times that provision was of lesser importance, in any case as far as criminal 
law was concerned, as it voiced only a principle which would concur with 
the people’s sense of justice. It was in turbulent times that the provision 
was significant. It could be maintained that the situation with which they 
were faced was exactly like the one which Art. 97 was intended to cover. 
The sense of justice which had matured in the Norwegian people during the 
occupation had grown under the influence of the terror and indignation 
caused by the atrocities committed as well as by anxiety and grief. He did 
not want to make any conjectures as to whether the demand for justice, 
as had been maintained by Judge Skau, would have been the same before 
the occupation. However strongly he felt that the crimes committed against 
the Norwegian people should be severely punished, experience had shown 
that an atmosphere born of cruelty and hatred was calculated to upset a 
carefully considered and fair judgment. 

It could be argued that the fact that international law had sanctioned 
the application of the death sentence for crimes of the kind dealt with in 
this case justified the view that the Provisional Decree of 1945 was not in 
itself unfair. That argument, however, could not justify its retroactive and 
unconstitutional application. Neither did he agree with the view put 
forward by Judge Skau that it would be unreasonable to accept a war 
criminal’s plea which was based on the Norwegian Constitution. It was 
of decisive importance that the provision in Art. 97 contained a veto which 
was addressed in the first place to the legislature but at the same time also 
to the judges. It was a binding provision as to the way in which the 
administration of justice should be carried out in Norway. In effect, it 
constituted, of course, a safeguard for the criminal as well, regardless of 
the character and seriousness of the crime. The crimes they were dealing 
with in the case in hand were very serious indeed, but that should not 
prevent the defendant from being tried according to Norwegian law as 
laid down by the Constitution. 

Judge Holmboe had consequently come to the conclusion that the 
application of Art. 3 of the Provisional Decree of 1945 to the present case 
would be at variance with the Constitution. As a result, the punishment 
should not have exceeded a maximum of 13 years and six months of 
imprisonment. He admitted that the result was not satisfactory. If it had 
been possible according to his conception of the law to propose a more 
severe form of punishment, he would have done so. He was not blind to 
the fact that it would hurt the people’s sense of justice that foreign war 
criminals were to be punished by a restricted term of imprisonment only, 
whereas Norwegian torturers could be given death sentences. In that 
connection, however, it had to be remembered that the traitors were sentenced 
not only for torture but for treason as well. Taking the long view, however, 
it was no disaster if a criminal or a group of criminals were sentenced to a 


10 


TRIAL OF KARL-HANS HERMANN KLINGE 


more lenient punishment than the judge himself would wish to apply. 
On the other hand, it was of the greatest importance that the courts, when 
trying war criminals, should without reservation stick to the unshakeable 
safeguard against despotism as far as criminal law was concerned, namely 
the provision contained in the Constitution against the retroactivity of a 
new law, which represented a principle which had prevailed for generations. 

He contended that the crimes should be brought directly within the 
Civil Criminal Code which, according to Arts. 228, 229, 232 and 62 thereof, 
wa ; applicable to the case. 

(iii) Judge Bonnevie 

Judge Bonnevie also argued that the application of the Provisional Decree 
of 4th May, 1945, was at variance with Arts. 96 and 97 of the Constitution. 
In his opinion the sentence of the Lagmannsrett should consequently be 
annulled and the case retried by the Lagmannsrett, particularly as other 
provisions of the Civil Criminal Code might be considered applicable. 
According to those provisions, in conjunction with the Provisional Decree 
of 3rd October. 1941, the death sentence could in his opinion, be applied 
without violating Arts. 96 and 97 of the Constitution. He recalled, however, 
that the Director of Public Prosecutions had maintained that the crimes 
dealt with in the case could not be brought under the above-mentioned 
provisions, which was apparently the reason why the Lagmannsrett had not 
considered the question whether those provisions could be applied. 

(iv) Judge Schjelderup 

Judge Schjelderup agreed with Judge Skau but added that in his opinion 
it was sufficient and decisive that the crimes for which the defendant had 
been sentenced were net only a violation of Norwegian criminal law in the 
narrower sense but a violation of the generally accepted provisions of the 
laws and customs of war. Those provisions came into force as between 
Norway and Germany on 9th April, 1940, on the outbreak of the hostilities, 
and would remain in force until the final peace treaties were signed. The 
Provisional Decree of 1945, and particularly the already existing criminal 
provisions referred to in Art. 1 thereof, must not, according to his opinion, 
he regarded as anything but an interpretation of law already in force at the 
time of the promulgation of the Decree. According to the generally accepted 
laws and customs of war. which in his opinion were directly binding on the 
defendant, his acts were, at the time of their committing, crimes which 
could be punished by the death sentence. There was no question of 
apply ing a more severe punishment than could be inflicted at the time of the 
perpetration of the crimes. The laws of war with their severe maximum 
punishment were clear enough. 

(v) Judge Larssen 

Judge Larssen agreed with what had been said by Judge Skau and pointed 
out that it had been laid down by the provisions of international law that 
acts like those dealt with in the case in hand were war crimes and could be 
punished as such by the death sentence. The defendant was bound by 
those rules at the time of the perpetration of his crimes. That would have 
been quite clear if international criminal law could have been made directly 
.•pphcable by the national court as was the case in some other countries. 
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He recalled that Judge Schjelderup had said that in his opinion such direct 
application of the provisions of international law could be made by 
Norwegian courts. So far it had, however, been commonly accepted that 
Art. 96 of the Constitution vetoed trials by Norwegian courts except according 
to Norwegian law. Judge Larssen fully endorsed that view but added that 
it was quite possible that the provisions of international law would have 
to be applied directly by the national courts. As the Provisional Decree of 
1945 had incorporated the provisions of international law into Norwegian 
law, however, it was not necessary to discuss that question any turther. 

As to the question of whether the application of the Provisional Decree 
of 1945 to the case in hand would be at variance with Art. 97 of the 
Constitution, it would not be correct to discuss what the defendant's position 
would have been if the Civil Criminal Code only were to be applied. His 
guilt was determined by the fact that his acts were, at the time of their 
perpetration, subject to international law (i.e., they were war crimes which 
were punishable even by the death sentence). It would not alter his legal 
position even if those provisions of international law could not at that 
time be directly applied by Norwegian courts because of Art. 96 of the 
Constitution. The consequence would only have been that the trial would 
have had to be carried out by a special court established according to inter¬ 
national law, as had been the case with the major war criminals. In view 
of the fact that the Provisional Decree of 1945 had merely incorporated 
the relevant provisions of international law into Norwegian law, he agreed 
with Judge Skau that the new terms of punishment did not place the 
defendant in a less favourable legal position than he was already in before 
the passing of that Decree. That implied that the retroactive application 
of that Decree was not at variance with Art. 97. 

Judge Larssen then said that the consequence of the minority vote w ould 
be that the defendant would not be charged as a war criminal but would 
instead be charged with having violated the provisions of the Civil Criminal 
Code regarding bodily injury, which would mean his being charged for 
crimes of a quite different and far less serious character than he had actually 
committed. Art. 97 had in its general terms expressed a principle of justice. 
There would need to exist strong and decisive reasons before it would be 
possible to accept the minority interpretation referred to above, which 
would lead to a conclusion which, as Judge Holmboe also maintained, would 
offend the natural sense of justice. Such reasons were not present as far 
as he could discern. 

(vi) Judge Allen 

Judge Alten substantially agreed with Judge Skau’s arguments and 
conclusions. He further endorsed Judge Larssen's views which, according 
to his opinion, were in agreement with what had been said by Judge Skau. 

(vii) Remaining Judgments 

Of the remaining seven judges, five (Grette, Evensen, Stang, Bahr and 
Berg) supported the majority vote, whereas two (Founger and Berger) 
supported the minority. 
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B. NOTES ON THE CASE 


I. The Offence Alleged 


Arts. 228, 229 and 232 of the Norwegian Civil Criminal Code, for breach 
of w hich Kiinge was charged, provide as follows : 

Art. 228. He who commits an act of violence against another person 
or in any other way inflicts bodily harm on him, or is an accomplice to such 
an act, will be fined or sentenced to imprisonment for a period of up to six 
months. If the act has resulted in some injury to body or health or 
considerable pain, a term of up to three years imprisonment can be inflicted 
and up to five years if the act resulted in death or grave injury. . . . 

Art. 229. He who causes harm to another person's body or health, or 
puts another person into a state of helplessness, unconsciousness or any 
similar state, or who is an accomplice to such an act, will be punished by a 
term of up to three years and up to six years if the act has resulted in sickness 
or disability to work lasting more than two weeks, or permanent injury, 
and up to eight years if the act has resulted in death or considerable injury 
to body or health. . . . 

Art. 232. If an act mentioned in Arts. 228-231 was premeditated and 
carried out in a particularly painful way or by means of poison or other 
similar substances which are highly dangerous to the health. <5r with a knife 
or other particularly dangerous instrument, a term of imprisonment must 
always be inflicted. Life imprisonment may be inflicted for crimes against 
Art. 231 carried out under the same conditions. For crimes against Arts. 
228-229 the term of imprisonment fixed by those paragraphs can be increased 
by a term of up to three years. 

There can be no doubt that Klinge's acts were also offences against the 
laws and usages of war. in so far as they constituted gross breaches of the 
duties of an occupant during wartime in territory under his control. Torture, 
said Judge Skau in the course o! his judgment, was not only criminal according 
to Norw egian law : it was also a violation of the “ laws of humanity ” and 
of the “ dictates of the public conscience ” which were referred to in the 
introductory paragraphs to the Hague Regulation IV concerning land war¬ 
fare,! 1 ) and of Arts. 46 and 61 of the Geneva Convention concerning 
prisoners of war.( 2 ) In the list of war crimes worked out for the Versailles 
Peace Conference of 1919, he added, torture was listed as crime No. III. 


f) Judge Skau was making reference to Ihc following passage: “ Until a more complete 
code of I he laws ol war can be drawn up. the High Contracting Parties deem it expedient 
to declare that, in cases not covered by the rules adopted by them, the inhabitants and the 
belligerents remain under the protection and governance of the principles of the law of 
nations, derived from the usages established among civilized peoples, from the laws of 
humanity, and from the dictates of the public conscience.” 

(*) Article 46. Prisoners of war shall not be subjected by the military authorities or 
the tn buna Is of the detaining Power to penalties other than those which are prescribed for 
similar acts by members of the national forces. 

Officers, non-commissioned officers or private soldiers, prisoners of war, undergoing 
disciplinary punishment shall not he subjected to treatment less favourable than that 
prescribed, as regards the same punishment, for similar ranks in the armed forces of the 
detaining Power. 

All forms of corporal punishment, confinement in premises not lighted by daylight and. 
in general, all forms of cruelty w hatsoever, arc prohibited. 

Collective penalties for individual acts are also prohibited." 

Article 61. No prisoner of war shall be sentenced without being given the opportunity 
to defend himself. 

No prisoner shall be compelled to admit that he is guilty of the offence of which he is 
accused. 


2. THE QUESTION OF THE RETROACTIVE APPLICATION OF THE DECREE OF 

4th MAY, 1945 

Assuming that the Ministry was speaking purely of the situation as seen 
from the point of view of International Law, the legal position regarding 
the prosecution of war criminals is stated very clearly in the following 
passage from the Ministry's memorandum: “ International law asserts 
that violations of the laws and customs of war are crimes and are punishable 
as such. In other words, the authority to prosecute has been sanctioned 
by international law and comes into effect as soon as a state of war exists. 
As a result there is no question of punishment with retroactive effect in this 
respect, even though the provisions of the national criminal code applicable 
to war criminals may have to be promulgated after the crime was com¬ 
mitted." 

Nor is there any doubt that the sentence of death passed on Kiinge was 
permissible under International Law. Judge Skau quoted authorities to 
show also that all war crimes could legally be punished with death under the 
laws and customs of war. 

It may be added that no shadow of an objection could be raised to the 
sentence on the ground that it constituted an unjust use of the discretion thus 
permitted by International Law, since it was shown that a death had resulted 
from the ill-treatment meted out by the accused. 

The questions argued during the trial therefore turned upon the inter¬ 
pretation of certain provisions of Norwegian law. It was not denied that 
Kiinge had infringed Arts. 228, 229 and 232 of the Civil Criminal Code, but 
the Defence claimed that the punishment meted out should not have exceeded 
the provisions of Arts. 228, 229 and 62 ; of which the last runs as follows: 

Art. 62. If several kinds of crime, each punishable by different terms of 
imprisonment, have been committed by the same person by one or several 
acts, the terms of imprisonment passed must exceed the minimum term of 
the gravest crime but must in no case exceed its maxium term by more 
than half. . . 

This plea was not upheld by the Court. 

The examination of Klinge's appeal involved the judges in an interpretation 
of one of the most fundamental provisions of the Norwegian constitution. 
It was perhaps in the circumstances inevitable therefore that interesting 
arguments based on principles of justice and public policy should have been 
raised. Thus, Judge Skau pointed out that circumstances like those facing 
the Court could not have been foreseen when the constitution was drafted, 
and expressed the opinion that it seemed unreasonable that provisions 
made for the protection of the community could be relied upon by an enemy 
of the same community. To allow such a plea to be put forward by foreign 
war criminals would be a violation of the high principles which were the 
foundation of Art. 97 and the claim for justice which it supported. Judge 
Holmboe, on the other hand, clearly regarded Art. 97 of the Constitution 
as a safeguard against despotism, whose full effect was worth preserving 
even if complete justice would, in consequence, not be done in the present 
case in so far as Kiinge would be punished too leniently. Judge Larssen 
said that the acceptance of the view of the minority among the judges would 
offend the natural sense of justice. 
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Judge Schjelderup and Judge Larssen seem to have considered it correct 
to interpret the word “ law ” in Art. 97 as including the laws and customs 
of war as well as Norwegian law, in cases like the one before the Court. 

3. THE DEFENCE THAT THE DEATH SENTENCE WAS NOT JUSTIFIED EVEN ACCORDING 

TO THF PROVISIONAL DECREE 

The Defence entered a second plea, based on Art. 5 of the Provisional 
Decreed’) that the sentence was too severe even if the Provisional Decree 
could be applied. The defending counsel stressed the exhorbitant pressure 
exercised by the Nazi system on the German people and the fact that 
subordinates were intentionally misled as to the lawfulness of the Nazi 
methods. 

In making reference to exhorbitant pressure ” the Defence was raising 
the defence of necessity, while the suggestion that Klinge was deliberately 
led to believe that Nazi methods were legal seems to indicate that the 
Defence were relying also on the argument that in some circumstances 
superior orders may lead to such a mistake of fact as may itself be put 
forward as a defence. In this connection it is of interest to quote certain 
comments made later on Art. 5 of the proposed Law on the Punishment 
of Foreign War Criminals, by the Ministry of Justice and Policed 2 ) 

“ H cannot possibly be admitted as a defence that a German soldier 
or policeman has ill-treated Norwegian civilians, devastated and burned 
Norwegian property, etc., in order to save himself from criminal or 
disciplinary punishment. There may, however, be important reasons 
for the mitigation of, or even complete exemption from, punishment_ 

“ Thc Paragraph should naturally not be taken to mean that cir¬ 
cumstances resulting from superior orders cannot be exculpatory. If 
the superior order has given the subordinate justifiable reason to believe 
that the actual circumstances of the act were other than they were 
exculpation may be the consequence.” 

The Supreme Court rejected this plea put forward by the Defence. 


CASE No. 12 


Trial of Kriminalsekretar 
RICHARD WILHELM HERMANN BRUNS 
and two others 

BY THE EIDSIVAT1NG LAGMANNSRETT AND THE SUPREME COURT OF NORWAY, 
20TH MAkClI AND 3RD JULY, 1946 

Torturing as a War Crime. The Legal Status of the Norwegian 
Underground Military Organisation. The Defences of 
Legitimate Reprisals, Superior Orders and Duress. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE INDICTMENT 

The accused were Kriminalsekretar Richard Wilhelm Hermann Bruns, 
Kriminalassistent Rudolf Theodor Adolf Schubert and Kriminaloberassistent 
Emil Clemens. All three were accused of the murder and torturing of 
Norwegian citizens. 

Bruns was charged by the Director of Public Prosecutions with having 
committed war crimes wTiich were in violation of: 

1. Art. 233 of the Civil Criminal Code, and Art. 3 of the Provisional 
Decree of 4th May, 1945, 

2. Art. 231 of the Civil Criminal Code, with which should be read Art. 232 ; 
the Provisional Decree of 4th May, 1945 ; and thc Law of 6th July, 
1945, 

3. Arts. 228 and 229 of the Civil Criminal Code, the Provisional Decree 
of 4th May, 1945, and the Law of 6th July, 1945. 

Schubert was charged with having committed war crimes which were in 
violation of: 

1. Art. 229 of the Civil Criminal Code, with which should be read Art.232; 
and Art. 3 of the Provisional Decree of 4th May, 1945, 

2. Arts. 228 and 229 of the Civil Criminal Code, and the Provisional 
Decree of 4th May, 1945. 

Clemens was charged by the Director of Public Prosecutions with having 
committed war crimes which violated: 

1. Art. 233 of the Civil Criminal Code, and Art. 3 of the Provisional Decree 
of 4th May, 1945, 

2. Arts. 228 and 229 of the Civil Criminal Code, with which should be 
read Art. 232 ; and the Provisional Decree of 4th May, 1945. 

The Public Prosecutor acting in this trial was Statsadvokat Harald Sund. 
Counsel for the Defence was Hayesteretlsadvokat Adam Hjorth. 
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2. THE EVIDENCE PROVED BEFORE THE LAGMANNSRETT 

The case against Bruns, Schubert and Clemens was in the first instance 
tried by the Eidsivating Lagmannsretl. During the trial several witnesses 
were called for both the prosecution and the defence. The following facts 
were established. 

On 17th April, 1945, Bruns and Schubert went to arrest a certain Nor¬ 
wegian who was in charge of the arms of the illegal Military Organisation. 
They rang the bell at his fiat and the door was opened by his brother, who 
slammed it as soon as he saw the Germans. When the brother refused to 
open in spite of orders, Schubert fired several shots with his automatic 
through the door. When the door finally gave in, Bruns fired some shots 
at random through the opening. The brother was mortally wounded and 
died later in hospital. 

In March or April, 1943, Bruns fired from a distance of 25-30 metres at a 
Norwegian prisoner who was trying to escape. The shot was aimed at the 
prisoner's legs but, as he was stooping at that moment, he was hit in the 
head and killed. 

On 19th December, 1942, Bruns was present at the interrogation of a 
sick Norwegian. Leg screws were fastened to his legs and he was beaten 
with various implements. Later he was thrown unconscious into a cellar, 
where he remained for four days before receiving medical attention. Between 
1942 and 1945, Bruns used the method of" verscharfte Vernehmung’’ on 
11 Norwegian citizens. This method involved the use of various implements 
ol torture, cold baths and blows and kicks in the lace and all over the body. 
Most of the prisoners sulTercd for a considerable time from the injuries 
received during those interrogations. 

Between 1942 and 1945, Schubert gave 14 Norwegian prisoners “ ver¬ 
se harftc Vernehmung,” using various instruments of torture and hitting 
them in the tace and over the body. Many of the prisoners suffered for a 
considerable time from the effects of injuries they received. 

On 1st February, 1945, Clemens shot a second Norwegian prisoner 
from a distance of 1.5 metres while he was trying to escape. Between 1943 
and 1945, Clemens employed the method of" verscharfte Vernehmung” 
on 23 Norwegian prisoners. He used various instruments of torture and 
cold baths. Some of the prisoners continued for a considerable time to 
suffer from injuries received at his hands. 

3. THE DECISION OF THE LAGMANNSRETT 

The Court established that both Bruns and Schubert were aware that, 
when firing through the door and later at random into the room, they might 
hit the brother. The Court also established that the wounds from which 
the latter died had been inflicted by Brun's pistol and Schubert's automatic 
The Court found, however, that the defendants could not be held guilty of 
murder as they were trying to arrest a man who was in charge of the arms 
of the illegal Military Organisation and they had expected armed resistance. 

It appeared later that the person in charge of the arms was not at home 
that night and that arms were never kept in the flat. ! ut the defendants may 
not have known that and may have thought that il.ey were encountering 
armed resistance. 6 
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The Court felt satisfied that Bruns, when trying to stop the prisoner 
from escaping, had aimed at his legs but that, as the victim stooped at 
that very moment, the shot hit him in the head. The Court came to the 
conclusion that, as the prisoner had not stopped when ordered to do so, 
the defendant had acted within his rights in shooting at him. The fugitive 
had been an important official in the illegal intelligence service whose capture 
was of great importance to the German authorities, and the only way to 
stop him from getting away was to shoot at him. The Court, therefore, 
did not consider the defendant guilty of his murder. 

The Court felt it established beyond doubt that the sick Norwegian had 
been most brutally ill-treated, but, as it had not been possible to ascertain 
Bruns’ part in the torture, the Court gave him the benefit of the doubt and 
acquitted him on that count of the indictment. 

The Court found that the prisoner shot by Clemens had been trying 
to escape and that the defendant had not exceeded his rights in trying to 
prevent him from escaping by shooting at him. The Court, therefore, held 
the defendant not guilty of his murder. 

The Court then turned to a consideration of the torture allegations. In 
this connection Counsel for the Defence, Hoyesterettsadvokat Adam Hjorth, 
had claimed that the Military Organisation and its activities were at variance 
with International Law and that the Germans in fighting the organisation 
were, therefore, justified in using methods contrary to International Law. 
The German methods of carrying out interrogations had to be regarded as 
constituting reprisals. 

The Court could not accept this point of view. The Military Organisation 
had been established in 1941, and soon had members all over the country, 
with its centre in Oslo. In 1945, it had more than 40,000 members. The 
organisation received its orders from the Norwegian High Command in 
England and its task was to take part in the fight for freedom and to 
organise acts of sabotage. 

The members of the organisation, continued the Court, were instructed 
in the use of small arms and had courses in explosives and other means of 
sabotage with a view to carrying on partisan warfare. Such warfare did not 
take place, however, and the skirmishes which occurred between the men 
of the home forces and German groups were of a casual nature. It was not 
till the German capitulation that the Military Organisation mobilised. 
During the occupation its activities consisted mainly of organising, training, 
military intelligence and some sabotage. The members were not in uniform 
and bore no special marks of distinction on such occasions ; nor did they 
carry their weapons openly. They had, therefore, no rights as soldiers 
according to Article 1 of the Regulations on Land Warfare (Hague 
Regulations). On the other hand they had no unlawful weapons, they did 
not attack objectives contrary to the Hague Regulations nor did they commit 
any other acts at variance with the laws and customs of war. Thus their 
activities were permissible according to international law, but they had no 
rights as soldiers as long as they did not appear in uniform, did not bear 
marks of distinction and did not carry their arms openly. They could, 
therefore, be shot when caught. 
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In the opinion of the Court, this underground military movement did not 
constitute a breach of International Law and therefore the Germans were 
not justified in using torture against its members as a means of reprisal. 

Further, the defendants has pleaded superior orders in connection with 
all the torture charges. In the beginning, said the Court in its judgment, 
only the Chief of the Sipo, Fehlis, had any right to give such orders. Later 
that right was extended to those under him. first to StumbannfuhrerReinhardt, 
Chief of Abteilung IV, and then to Fehmer who was in charge of counter¬ 
espionage and matters concerning the Military Organisation. Bruns, who 
was directly responsible to Fehmer, and other Sachbearbeiters often 
employed torture of their own accord, though as a rule with the connivance 
of their superiors. The Court took it for granted that the defendants, when 
employing torture during interrogations in order to extort confessions or 
information, acted to the best of their belief in the interest of their country. 

The Court could not accept the defendants' plea that they would have 
been in serious danger from their superiors had they refused to perform such 
acts of alleged duty. The Court could not believe that a state, even Nazi 
Germany, could force its subjects, if they were unwilling, to perform such 
brutal and atrocious acts as those of which the defendants were guilty. 
There was no doubt that the German methods were effective. Their 
investigations were solely based on betrayal and torture. But for these 
methods they would never have succeeded in interfering with the underground 
movement to the extent they did. 

On the other hand, the Germans had omitted to try a considerable number 
of prisoners whom they could have sentenced to death, without infringing 
the laws and customs of war, for sabotage or participation in the activities 
of illegal organisations. 

In deciding the degree of punishment, the Court found it decisive that 
the defendants had inflicted serious physical and mental suffering on their 
victims, and did not find sufficient reason for a mitigation of the punishment 
in accordance with the provisions laid down in Art. 5 of the Provisional 
Decree ot 4th May, 1945.(') The Court came to the conclusion that such 
acts, even though they were committed with the connivance of superiors in 
rank or even on their orders, must be regarded and punished as serious war 
crimes. If a nation, which without warning has attacked another, finds it 
necessary to use such methods to fight opposition, then those guilty must be 
punished, whether they gave the orders or carried them out. 

As extenuating circumstances, Bruns had pleaded various incidents in 
which he had helped Norwegians, Schubert had pleaded difficulties at home, 
and Clemens had pointed to several hundred interrogations during which 
he had treated prisoners humanely. 

The Court did not regard any of the above-mentioned circumstances 
as a sufficient reason tor mitigating the punishment and found it necessary 
to act with the utmost severity. Each of the defendants was responsible 
lor a series or incidents of torture, every one of which could, according 
to Art. 3 («). (t ) and (</) of the Provisional Decree of 4th May, 1945, be 
punished by the death sentence. 

(’) See p. 85. 
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The defendants were found not guilty of the murder charges, but guilty 
of the torture allegations with the exception of one or two minor instances. 

All three defendants were sentenced to death by shooting. 

4. THE APPEAL TO THE SUPREME COURT 

All three defendants appealed to the Supreme Court. Their appeal was 
based on the following arguments : 

(o) That the acts of torture which the defendants had committed were 
permitted under International Law as reprisals against the illegal 
Military Organisation whose activities were at variance with Inter¬ 
national Law. 

(b) That the acts were carried out on superior orders and that the 
defendants acted under duress. 

(c) That the acts of torture in no case resulted in death. Most of the 
injuries inflicted were slight and did not result in permanent dis¬ 
ablement. 

5. THE DECISION OF THE SUPREME COURT 

The Supreme Court upheld the sentence of the Lagmannsrett and rejected 
the appeal. Judge Larssen delivered the opinion of the Court. 

Dealing with the defendants’ appeal point by point. Judge Larssen said 
that it could not be established that the acts of torture had been carried 
out as reprisals. Reprisals were generally understood to aim at changing 
the adversary’s conduct and forcing him to keep to the generally accepted 
rules of lawful warfare. If this aim were to be achieved, the reprisals must 
be made public and announced as such. During the whole of the occupation 
there was no indication from the German side to the effect that their acts of 
torture were to be regarded as reprisals against the Military Organisation. 
They appeared to be German police measures designed to extort during 
interrogations information which could be used to punish people or could 
eventually have led to real reprisals to stop activities about which information 
was gained. The method of “ verscharfte Vernehmung ” was nothing 
but a German routine police method and could, therefore, not be regarded 
as a reprisal. 

In Judge Larssen's opinion it was not, therefore, necessary to deal with 
the question whether the various acts of the Military Organisation were 
contrary to International Law and whether as such they justified reprisals. 

As to the second point of the appeal, the argument that the acts of torture 
were performed on superior orders and under duress. Judge Larssen said 
that he supported what had been said by the Lagmannsrett in that connection. 
There was no definite proof that such orders had been given. The 
Lagmannsrett had established that on many occasions the defendants had 
used torture on their own accord though frequently with the connivance 
of their superiors. The Lagmannsrett had also established that the defendants 
would have been in no serious danger had they refused to perform such acts 
of alleged duty. New evidence had come forth in support ol the lattei 
contention. The Supreme Court was i possession of two documents, 
a report from Hans Latza, President of tl S.S. Polizcigericht Nord, dated 
4th December, 1945, and another from L Helmut Schmidt ot the same 
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Polizeigericht. dated March, 1945. The latter wrote in his report: “ I 
regret that the Sipo did not report cases of torture. Those involved would 
certainly have been punished.” It is evident that at least that particular 
Poli/eigerieht would not have punished any leniency towards prisoners in 
cases where the method of" verscharfte Vernehmung ” was employed. 

Judge L irssen concluded that the pleas of superior orders and duress put 
forward b> the three defendants must therefore fail. 

Considering the third point of the appeal, in which the defendants pleaded 
that their acts of torture had in no case resulted in death or permanent 
disablement. Judge Larssen found that the acts that had been committed 
were not casual violations of various paragraphs of Norwegian law but 
constituted a methodically carried out ill-treatment of Norwegian patriots, 
conducted throughout several years. He found no extenuating circum¬ 
stances and therefore voted for the rejection of the Appeal. 

The four other judges concurred. 

B. NOTES ON THE CASE 

1. THE OFFENCES ALLEGED 

It was alleged that the accused had violated provisions made by Arts. 22S, 
229. 231. 232 and 233 of the Norwegian Civil Criminal Code. Of these! 
Arts. 228, 229 and 232 have already been quoted in these pages.! 1 ) The 
remaining paragraphs read as follows : 

Art. 231. He who inflicts considerable injury to another person’s body 
or health, or is an accomplice to such an act, will be punished with a term of 
imprisonment not under two years if the act was premeditated ; and life 
imprisonment may be applied if the act resulted in death. 

Art. 233. He who without premeditation causes another person’s death 
or is an accomplice to such an act, is punishable with imprisonment for 
up to six years. If the act was premeditated or if it was committed in order 
to facilitate or conceal another crime or in order to avoid punishment for 
such other crime, life imprisonment may be inflicted. The same applies in 
cases of repeated violation and when other particularly aggravating circum¬ 
stances are present. 

The defendants were found not guilty of murder but guilty of the torture 
allegations and in sentencing them to death the Court was acting under 
, r ' ' 0 1 f ^ ccree of May 4th, 1945.('-’) The question of the retroactive 
character of this provision and its position in relation to Art. 97 of the 
Norwegian Constitution had already been settled bv the Supreme Court in 

T Cal ° f Karl ‘ Hans H «n Kiingc.(3) In considering 
the piea of the appellants in the present trial to the effect that their acts of 
tort ure had in no case r esulted in death or permanent disablement, Judge 

(*) See p. 12. 

v 3 ) See p. I. 
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Larssen stated that the acts that had been committed were not casual 
violations of various paragraphs of Norwegian law but constituted a 
methodically carried out ill-treatment of Norwegian patriots, conducted 
throughout several years. 

2. THE LEGAL STATUS OF THE NORWEGIAN UNDERGROUND MILITARY ORGANISA¬ 
TION AND THE QUESTION OF REPRISALS 

The attitude taken by the Lagmannsrett to the question of the legal status 
of the Norwegian Underground Military Organisation is interesting, and 
the conclusion reached seems in effect to have been that, while the acts of the 
Organisation did not constitute a breach of International Law on the part 
either of the men involved, or of the Norwegian Government, they did 
amount to breaches committed by the Organisation of the laws enforced 
in Norway by the German occupation authorities. 

In Oppenheim-Lauterpacht, International Law, Vol. II, 6th Edition 
(Revised), p. 446, it is said that, ”... reprisals in time of war occur when 
one belligerent retaliates upon another, by means of otherwise illegitimate 
acts of warfare, in order to compel him and his subjects and members of his 
forces to abandon illegitimate acts of warfare.” It is to be noted that 
“ one belligerent retaliates upon another ” ; and, by holding that the 
Norwegian Government had committed no breach of International Law, 
the Court ruled out the defence of reprisal. (Similarly the use of spies in 
wartime is not considered an illegitimate act of warfare justifying reprisals.) 

Article 1 of the Hague Convention No. IV of 1907 provides that: 

“ The laws, rights, and duties of war apply not only to the army, but 
also to militia and volunteer corps fulfilling all the following conditions: 

(1) They must be commanded by a person responsible for his 
subordinates ; 

(2) They must have a fixed distinctive sign recognisable at a distance ; 

(3) They must carry arms openly ; and 

(4) They must conduct their operations in accordance with the laws 
and customs of war. 

In countries where militia or volunteer corps constitute the army, or form 
part of it, they are included under the denomination ‘army . 

The Lagmannsrett decided that, since the men of the Military Organisation 
did not come within the scope of this Article, they had no rights as soldiers 
and could therefore be shot when caught. Since they were held not to have 
infringed the laws and usages of war, however, it is assumed in these notes 
that the Court regarded them as having been guilty of breaches ol the 
municipal laws then enforced by the German occupation authorities. This 
assumption seems to be supported by the fact that the Court held that a 
killing carried out by Bruns and Schubert when trying to arrest a man who 
was in charge of the arms of the Military Organisation did not make them 
guilty of a war crime. The accused could, it seems, claim that they were 
merely carrying out a legal duty. 

Judge Larssen, delivering judgment upholding the decision of the 
Lagmannsrett, restricted himself to stating that the acts of torture could not 
be regarded as reprisals. Reprisals were generally understood to aim at 
c 
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changing the adversary’s conduct and forcing him to keep to the generally 
accepted rules of lawful warfare. If this aim were to be achieved, the 
reprisals must be made public and announced as such. It may be added 
lhat had the men of the Military Organisation fallen within the scope of 
Article 1, they would have become prisoners of war on capture and reprisals 
taken against them would in all circumstances have been illegal, since Article 2 
of the Geneva Prisoners of War Convention of 1929, in setting out in general 
the rights of such prisoners, provides that “ . . . Measures of reprisals 
against them are forbidden.” 

3 I HE LEG ALITY OF SHOOTING A PRISONER WHILE TRYING TO ESCAPE 

The Court held that Bruns and Clemens did not become guilty of a war 
crime by shooting at a prisoner who was trying to escape. This decision is 
reminiscent of the advice offered to the Court by the Judge Advocate in the 
Dreierwalde Case, in his statement that, if the accused Amberger “ did see 
that his prisoners were trying to escape or had reasonable grounds for 
thinking that they were attempting to escape,” to shoot at them to prevent 
their escape would not be a breach of the laws and customs of war.(') 

4. SUPERIOR ORDERS AND DURESS 

The comments of both Courts on these two pleas were restricted to 
questions ot probability, and legal problems were not touched upon in the 
judgments. Nor were they dealt with in those delivered by the Judges of 
the Supreme Court in the trial of Klinge. Judge Skau did not go bevond 
expressing the opinion that the acts of ill-treatment of which the defendant 
had been found guilty were such severe violations of the” laws of humanity ” 
that he, the defendant, regardless of all German propaganda, could not 
have been in doubt that his acts, irrespective of their purpose, not only were 
to be condemned morally but were also unlawful.( 2 ) 


on p ) p^! Ume 1 ° f theSC har Crime Trio/ Law Reports, pp. 81-87, especially the notes 
(*) See p. 6. 


CASE No. 13 

Trial of ROBERT WAGNER, 

Gauleiter and Head of the Civil Government of 
Alsace during the Occupation, and six others 

PERMANENT MILITARY TRIBUNAL AT STRASBOURG, 23RD APRIL TO 3RD MAY, 
1946, AND COURT OF APPEAL, 24rH JULY, 1946 

Administration of occupied territory. Recruitment of volunteers 
by the occupant. Introduction of compulsory military 
service by the occupant. Interference of head of the 
Administration of occupied territory in the proceedings 
of occupation courts. The Status of Alsace during the 
occupation. Jurisdiction of French Military Tribunals. 
The Legality of the French Ordinance of 28 th August, 
1944. The Plea of Superior Orders. 

The chief accused, Wagner, was Gauleiter and head of the 
civil government of Alsace, when the province was 
under German occupation. The others were high ad¬ 
ministrative, Nazi Party and judicial officers. The 
accusations brought against them arose mainly out of 
the systematic recruitment of French citizens from 
Alsace to serve against France, abuse of legal process 
resulting in judicial murder, the killing of Allied prisoners 
of war and the mass expulsion and deportation from 
Alsace of Jews and other French nationals. Pleas to 
the jurisdiction of the Tribunal and against the retro¬ 
active application of the French Ordinance of 28th 
August, 1944, Concerning the Suppression of War 
Crimes, were unsuccessfully entered. All the accused, 
except one, were found guilty, and were sentenced to 
death. 

Wagner, Rohn, Schuppel, Gadeke and Gruner appealed 
to the Cour de Cassation (Court of Appeal) on various 
grounds. Gruner was successful in a challenge to the 
jurisdiction of the Military Tribunal but the pleas of 
the other appellants failed. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE COURT 

The Court was the Permanent Military Tribunal at Strasbourg. Its 
members were: 

President: Colonel Begue, Commander of the 8th Artillery Regiment. 
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Judges: Simoncau, chef de Bataillon, of the 23rd Infantry Regiment, 
former member of a resistance group ; Hardiviller, Captain of the 
General Stall at Strasbourg, former member of the F.F.I. ; Grunder, 
Lieutenant, of the P.O.W. depot, No. 103, former member of the 
F.F.I.; Bucher, N.C.O. (Adjudant-chef) of the 23rd Infantry Regi¬ 
ment, former member of the F.F.I. 

The Public Prosecutor was Colonel Daubisse of the Military Judicial 

Service. 

The Grefiier (Cleric of the Court), was Captain Bade. 

2. THE ACCUSED 

The following were defendants in the trial: 

Robert Heinrich Wagner, ex-Gauleiter and Reich Governor of Alsace. 
Hermann Gustav Philipp Rohn, ex-deputy Gauleiter of Alsace. 

Adolf Schuppel, former Chief of Section ( chef de bureau) in the Civil 
Administration of Alsace. 

Walter Martin Gadeke, former Chief of the Personnel Section of the 
Civil Administration in Alsace. 

Hugo Griiner, ex-Kreisleiter of Thann. 

Ludwig Luger, Public Prosecutor at the Special Court at Strasbourg. 

Ludwig Semar, former first Deputy Prosecutor at the Special Court at 
Strasbourg. 

Richard Huber, former President of the Special Court at Strasbourg. 
They were accused of war crimes within the meaning of the Ordinance 
of 28th August, 1944, concerning the Prosecution of War Criminals. 

3. THE INDICTMENT 

The Indictment (Acte d Accusation ), drawn up by the Public Prosecutor 
(Commissaire du Gouvernement) set out the charges against each of the 
accused. 

W agner, Rohn and Schuppel were charged with having incited Frenchmen 
to bear arms against France. 

Wagner, Rohn, Schuppel and Gadeke were charged with having carried 
out recruitment for the benefit of a foreign power at war with France. 

W agner was charged with having made attempts against individual 
liberty. 

Hugo Griiner was charged with having committed premeditated murder. 
W agner, Rohr., Schuppel, Gadeke, Luger, Semar and Huber were 
charged with having been accomplices in premeditated murder. 

Indictment analysed in great detail the positions which the accused 
had held, the powers they had exercised, and the nature of the alleged 
offences. 

(i) Position and Powers of the Accused 
Wagner 

Wagner, who had been Gauleiter and Reichsstatthalter of Baden, was 
appointed Gauleiter and Chief of the Civil Administration of Alsace in the 
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summer, 1940, and was ordered by Hitler to carry out the Germanisation 
and Nazification of the Province. He claimed to have received Hitler’s 
(oral) orders for his activity in Alsace on the occasion of an interview at 
Hitler’s headquarters near Grendenstadt on 20th June, 1940, i.e., two days 
before the signing of the Franco-German Armistice. According to Wagner, 
Hitler had declared that as a result of the victories of the German armies, 
the Treaty of Versailles was null and void, the “ territorial problem of 
Alsace had ceased to exist ” and the province had again become part of 
the Reich. 

The Indictment summed up the position held by Wagner in his double 
capacity as head of the Nazi Party and of the Executive by saying that he, 
Wagner, wielded the same powers in respect of Alsace as Hitler did in 
respect of the Reich. 

The entire administrative personnel, including the ordinary police and the 
Gestapo, were under his direct orders. Though several departments, such as 
finance, the postal services, transport, war economy, the Four Years Plan 
and national education, were controlled by the central authorities in Berlin, 
and though Wagner claimed that other departments would, on occasion, 
also receive direct orders from the Berlin Ministries, it was Wagner, the 
Prosecution pointed out, who had taken all major decisions which resulted 
in the de facto incorporation of Alsace into the German Reich, and who had 
ordered the measures affecting the life and liberty of the population of 
Alsace. 

Thus he was held responsible for the systematic Germanisation of Alsace, 
for the introduction of Nazi law, the administrative and economic incorpora¬ 
tion of the province into the Reich, for the introduction of compulsory 
labour and military service, for the deportations and the confiscation 
practice, for the setting-up of concentration camps and the infamous practices 
in which they indulged. 

Wagner had arrogated to himself the power of final decision in the 
administration of justice, notably in the trials held by the Special Court, 
which had been established at Strasbourg by his initiative. The Indictment 
pointed out that no decision could be taken by that tribunal without 
Wagner’s approval and that the hearings were adjourned whenever Wagner 
happened to be absent from Strasbourg. 

It was his normal routine to examine the Indictment before the trial was 
held, and to communicate to the Prosecutor of the Special Court his orders 
concerning the penalty which the latter was to demand. Wagner issued these 
instructions in writing, under the seal of his Civil Cabinet, and the Prosecutor 
communicated them to the President of the Court. The instructions 
remained with the Prosecutor’s dossier and were not filed with the records 
of the case. 

Wagner’s official powers included the privilege of mercy, but it was alleged 
that he consistently rejected every recommendation for mercy. 

Rdhn 

R6hn held the function of Deputy Gauleiter of Alsace. He claimed that 
this was merely a Party, not an executive office and that he had no influence 
on the administration and government of Alsace. Even as a Party official 
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he claimed to have acted throughout by Wagner’s orders, passing on the 
latter’s instructions and directives by circulars to the lower levels of the 
Party organisation, without in any way altering them ; he had merely been 
“Wagner’s postman.” 

Against this, the Indictment described R8hn as Wagner’s confidant and 
ascribed to him considerable powers in the administration of Alsace. The 
Indictment referred to the account of Rbhn’s functions and activities given 
by W agner, who described Rohn as the virtual Party leader both in Alsace 
and Baden, and maintained that he had issued in his own name orders and 
instructions, which were neither submitted to, nor countersigned by the 
Gauleiter. Besides, Wagner stated, Rohn had addressed such orders and 
instructions not only to the Kreisleiters, but also to the heads of the 22 
administrative departments. 

The Indictment further referred to a circular issued by R6hn in June, 
1944, in which he said : “ It is essential that the Party should be informed of 
all measures that are being prepared with a view to suppressing disorders 
and to fighting parachutists, so that it (the Party) can give the necessary 
support to the Police.” 

Scliuppel 

Schuppel, whose rank as civil servant was that of “ Chief of Section,” 
was in charge ot the Department of the Interior of the Civil Administration 
of Alsace. His Party function was that of Gaustabsamtsleiter (head of 
the Chief of Stall' for the Gau). 

Schuppel s activities covered a wide field. He maintained the liaison 
between the Alsatian administrative and Party authorities on the one hand, 
and Party Headquarters at Munich and the central authorities on the other. 
He was under Wagner s and ROhn’s orders, but the Indictment alleged 
that he held powers of decision in many departments, ranging from the 
organisation of rabbit-breeding in Alsace to the confiscation of Church 
property, Irom the census and total mobilisation ” of the Alsatian popula¬ 
tion for war work to the persecution of French nationals suspected by the 
Germans, and the deportation of resisters and their families. Besides, it 
was alleged, special tasks had been repeatedly allotted to him, in the 
execution of which he also held full powers of decision. 

Gadeke 

Gadeke had been Chief of the Personnel Department of the Civil Ad¬ 
ministration and head of Wagner’s “ Civil Cabinet.” It appears that he 
held no responsible Party function, but was Wagner’s right-hand man in 
the latter’s capacity as Governor of Alsace. It was Gadeke who handed 
on to the various administrative department Wagner’s orders and instruc- 
tions, which were sometimes oral, sometimes in writing; in the latter 
case, Gadeke would sign them, adding to his signature the note “ by 
Wagner s orders.” Gadeke attended most meetings and conferences held 
under Wagner’s chairmanship and was present at the Governor’s interviews 
with the Prosecutor of the Special Court. It was not alleged, however 
that he attended Wagner’s conferences with Gestapo officials and with the 
Minister of the Intenor of Baden. According to the Indictment, Gadeke 
was lully informed of Wagner’s consultations which eventually led to the 
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setting-up of the Special Court at Strasbourg; he knew of Wagner’s 
interference with the procedure of that Court and abette*. him in it. He 
took an active part in the preparation of military conscription in Alsace 
and in the drafting of the Order introducing conscription. 


Griiner 

Griiner, Kreisleiter of Thann and LSrrach, was not a member of any 
of the policy-making bodies in occupied Alsace; he was charged with 
having personally murdered four Allied airmen who had made forced 
landings in Alsatian territory in October, 1944. 

Luger 

He was Public Prosecutor at the Special Court in Strasbourg and accused 
of complicity in the judicial murders committed by that Court. In his 
capacity as Prosecutor he kept Wagner informed of all proceedings which 
he proposed in his requisitions (formal motion concerning sentence to be 
awarded). 


Semar 

Semar “ First Deputy Prosecutor ” of the Special Court, was charged 
with complicity in murder. Proceedings against this accused were however, 
separated from those against the five others, because, having fled to the 
American zone of occupation, where he was subsequently arrested, he was 
transferred to the military prison at Strasbourg at a time when the information 
(preliminary enquiry 1 ) in the case was already closed. 

Huber 

Huber had been President of the Special Court at Strasbourg and, as 
such, had pronounced the objectionable death sentences. Through he 
Prosecutor, Luger, he was informed of Wagner’s orders concerning the 
trials and submitted to these orders. Huber was tried in tontumacia (in 
his absence). 

(ii) Nature of the Offences Charged 

I. RECRUITMENT OF FRENCH NATIONALS FOR THE GERMAN ARM'S 


(a) The Recruitment of Volunteers 

During the early years of the German occupation attempts were made 
to induce Alsatians to volunteer for the German Army. A ^ge-scale 
propaganda campaign was launched for this purpose and young Alsatians 
were invited to join the Wehrmacht and the Waffen SS. Volunteers were 
promised considerable advantages and privileges and special efforts were 
made to obtain the voluntary service with the German Armed 1 orces 
French reserve officers. 

Wagner was held responsible by the Prosecution for the organisation 
and direction of all measures intended to gain volunteers. In one ol h '* 
circular letters addressed to the lower Party organisations R5hni spoke ot 
the “ propaganda campaign for volunteers, which has been ordered by t 
Gauleiter.” The Indictment, quoted, inter alia, passages from an appeal 
for volunteers signed by a group of Alsatian traitors, which expressly reterred 
to Wagner as having inspired the campaign. 
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Rohn was alleged to have been the author of a number of instructions 
addressed to Party offices, concerning the recruitment of volunteers. In 
the above-mentioned circular he spoke of the necessity “ of stepping-up 
the propaganda campaign, which must be given even more effective support 
than hitherto by the Party and its formations.” An example must be set, 
he said, by young Alsat.ans employed on salaried jobs in the Party, and 
he summed up the instruction in the words: “ I enjoin upon you to avail 
yourselves of every opportunity to emphasize the historic importance of the 
participation of German Alsace in the struggle for liberation and against 
Bolshevism, in which the great German Reich is engaged.” It was Rohn 
who directed the Kreisleiters by circular to arrange personal interviews with 
French volunteers. 

Schuppel was accused of having taken part in these activities. 

(b) Military Conscription 

The appeals for volunteers proved a failure. On Wagner's own account, 
only about 2,300 persons responded, and it was alleged that even this 
negligible contingent included a number of German nationals resident 
in Alsace. 

As a preliminary step towards the introduction of compulsory military 
service, labour service was introduced in 1941, and military conscription 
followed in 1942. 

The Indictment pointed out that the Germans had given repeated 
assurances that they had no intention of enlisting Alsatians for the German 
army. 

Early in 1942, a number of Alsatians who had fled to Switzerland were 
obliged to return home, and in an agreement concluded on ,iioccasion 
between the German Reich and Switzerland, Germany gave the undertaking 
that the young people would not be called up in the course of the war. 

Military conscription was introduced in Alsace by Wagner’s Ordinance 
of August, 1942, which had the following wording 

“ B > virtue of powers conferred upon me by the Fiihrer I order 
as follows: ’ 

Section 1. Compulsory military service with the German armed 
forces is herewith introduced in Alsace for all Alsatians of German 
race who belong to any of the age groups to be designated by special 

J c r n \ pcr . sons ,iab,e t0 mil| tary service, who have been 
ca led up shall be subject to the provisions applicable to German 
soldiers and shall have the rights that belong to German soldiers ” 

Section 3 of the Ordinance analogously defined the status of persons 
liable to, but not actually on, active military service. 

The cited Ordinance was promulgated simultaneously with an Ordinance 

thC act|u,s,tlon of German nationality bv Alsatians This 
second ordinance merely gave effect in Alsace to the Decree of the Reich 
Minister of the Interior of ">3rd Aumut ioai • UI me Keicn 
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of the Interior to grant collective naturalisation to certain groups of aliens. 
The Decree of the Reich Minister of the Interior of 23rd August, 1942. 
given effect to in Alsace by Wagner’s Ordinance of 25th August, 1942, 
provided inter alia, that “ Alsatians, Lorrainers, and Luxemburgers ol 
German race who have been called up or will be called up for service with 
the Wehrmacht or with the Waffen SS., or who have proved themselves as 
reliable Germans and arc recognised as such ” could be granted naturaliza¬ 
tion. The acquisition of German nationality would take effect as from 
the day of joining the Wehrmacht or the Waffen SS. (or from the recognition 
as a reliable German). 

The Ordinance introducing compulsory military service was supplemented 
by the following carrying-out orders : 

Order of 27.8.42, by which the 1920-24 classes were called up. 

Order of 5.11.42, by which military service was made compulsory 
with retroactive effect as from 25.8.42, for all persons acquiring German 


nationality. 

Order of 1.1.43, calling up the 1914-1919 classes. 

Order of 1.10.43, concerning sanctions against deserters, persons 
failing to comply with call-up orders for military or labour service, and 
against their relatives. 

Order of 9.9.44, extending compulsory military and labour service 
to the 1928 class. 

Order of 25.10.44, extending to Alsace the operation of the Order 
of the Fiihrer concerning the Volkssturm, and involving all able-bodied 
men from 16-60 years of age. 

The Indictment gave the following summary, based mainly on Wagner s 
and Gadeke’s accounts, of the events which preceded the introduction o 
compulsory military service in Alsace. 

At an unspecified date in 1942, Gadeke was ordered by Wagner to consult 
the responsible officials of the administrative section ot the ivi 
tion and of the Police, as well as representatives ot the ctt\ on 
macht) Command,” on the advisability of conscripting sa i..ns c 
German army. The replies were all in the negative, even in the case of ihe 
military authorities, though the latter would obvious y ave ' vc ^ t 
increase of available man-power. According to a c x a L ‘ 
consulted had expressed doubts as to the legality ol the propose c. 
in view of the “ unsettled status of Alsace. 

In spite of this, Wagner contacted Biirckel, Gauleiter of bo !T a1 ' 1 ^', a " 
Simon, Gauleiter of Luxembourg, suggesting to them a join ‘ , .. 

the matter. Hitler, having been informed by the three Party officials of 
their intentions, convened a conference at Vinnitza in t v ’ . . 

was attended, in addition to Hitler and the three Gaueiers, ’ 

Ribbentrop, Himmler and Bormann. It was Wagner w .^.. introduction 
made a detailed report on the situation in Alsace, propose r-mleiters 

of compulsory military service in the province. The other Gauleiters 
endorsed the proposal. Hitler then gave orders for conscrip 
introduced in the three territories, leaving it to the Chie s o c order 
Civil Administrations to settle all matters of detail. As usua , » 


i 
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was oral. Keitel had strongly recommended the measure during the 

debate. 

The Indictment emphasised the fact that Wagner had been the motive 
power in preparing and introducing compulsory military service and in 
support of this allegation referred to a speech made by Wagner at Strasbourg 
a few months after the introduction of the measure, in which he declared 
that, seeing that the majority of Alsatians were not aware of their duties 
towards their new fatherland, one man had to act on behalf of all and 
that that man could only be he, Wagner, himself. “ I therefore solicited the 
Fiihrcr's permission,” he said, “ to introduce compulsory military service 
in Alsace, and I have now been given that permission.” 

After his return from Vinnitza, Wagner, through Gadeke, ordered the 
Ordinance introducing conscription to be drafted by the administrative 
section of the Civil Government. With the Ordinance, orders concerning 
repressive measures to be taken in the case of disobedience were drafted 
by Gadeke and further transmitted to all Party organisations by a circular 
issued by Rohn. These instructions provided that every Alsatian liable to 
military service who failed to report to the Medical Boards or otherwise 
to comply with his duties under the Ordinance was to be arrested and 
immediately deported to the Reich. Any attempt at rioting was to be 
suppressed with the utmost ruthlessness by the police, who were to make 
use of their weapons on the slightest provocation. 

It was alleged that conscription was enforced with the utmost brutality : 
numerous deserters and persons who had disobeyed call-up orders were 
shot, and their families dispossessed and deported to Germany. 

Rohn was charged with having circulated the above instructions received 
from the administrative section, and of having himself drafted and circulated 
instructions to the Kreisleiters concerning the recruitment of A.R.P. personnel 

the call-up of the 1908-1913 classes, and the call-up of French reserve 
officers. 

Schuppel was likewise held responsible for having circulated Wagner's 
orders and instructions concerning compulsory military service. Besides 
he had issued circulars concerning the deportations of the families of deserters, 
etc., in which he criticized the delays in the deportation procedure. He was 
a so the author of a circular concerning the employment of Alsatian girls 
with German military units. 

Gadeke was not indicated on the charge of participation in the voluntary 
recruitment of ! rench nationals ; he was, however, accused of having 
participated in compulsory recruitment. His part in the events appears 
trom the above account. 


it. murder and complicity in murder 

J|! CSC c , har8cs wc l rc based on three types of facts: (a) Judicial murder, 

dt wt 8 ° f CaptUrcd aIlicd airmen > W the killing of persons 

detained in concentration camps and prisons. 

(a) Judicial Murders 

The Case of Theodore Win 

Coun^iV^OMci^ 1 ^> a, inn had been involved in proceedings in the Special 
as ourg. The offence for which he was tried was the illegal 
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possession of a gun, though this was in fact a very old model. Shortly 
before the trial his Counsel, Maitre Merckel, discussed the case with the 
Prosecutor, who told him that he did not consider Witz as a dangerous 
criminal, but rather as an excitable youth, and that in his motion concerning 
the penalty to be inflicted (requisition) he had not proposed the death penalty, 
but confinement ( riclusion) for a term of four to five years. When, 
according to the established practice, the file was submitted to Wagner, 
however, the latter is alleged to have dictated to Gadeke the following 
remark : “ Yes, to be executed. Urgent,” which Gadeke took down in his 
own hand. 

Witz was actually sentenced to death by the Special Court (with Huber as 
the Presiding Judge), and the sentence was executed. The recommendation 
for mercy, which was supported by the German Prosecution, was rejected 
by Wagner. 

The ” Bailersdorf Case " 

In the night of 13th February, 1943, a group of Alsatians, attempting to 
pass over into Switzerland, had been intercepted by frontier guards, and in 
the ensuing clash one guard and three of the fugitives were killed. 

In the afternoon of 16th February, 1943, the trial was held of 
14 survivors of the group, before the Special Court at Strasbourg. The 
following facts were alleged by the Prosecution in support of the contention 
that the most elementary principles and rules even of the German law ol 
procedure were disregarded in the “ Ballersdorf trial. 

Thus, the Indictment referred to a note written in Huber s own hand to the 
effect that he, the President of the Court, did not receive the Indictment 
against the 14 men until 12.30 p.m. on the day of the trial. Two hours 
later, the accused were allowed to see the Indictment and to communicate 
with their counsel, who had all been appointed ex officio. This, the Prosecu¬ 
tion pointed out, was in flagrant violation of the German law in that the 
accused had not been notified of their right to demand a supplementary 
enquiry, to name witnesses and to choose their own counsel. Moreover, 
two of the accused, Brungard and Muller, w'ho were under age, had not 
been examined by a psychiatrist before the trial. 

A medical expert was, however, heard at the trial itself on the responsibili ty 
of these two accused. This expert declared Brungard fully responsible 
but considered Muller mentally deficient and proposed that the latter shou 
be taken to a mental institution for further examination. Upon this motion, 
the Court passed a decision under Art. 81 of the German Code of Grunina 
Procedure for the separation of the trial against Muller and ordered his 
removal to a mental hospital. 

Before this incident, evidence had been produced of the tact that thv 
frontier guard had been killed by one of the three men who had themse ves 
met with their death in the encounter, and that the accused Gentzbittcl hai 
not been present when the clash occurred. 

Immediately after the decision for the separation of the proceedings 
against Muller was passed, the hearing was adjourned. The President o 
the Court, Huber, the Public Prosecutor, Luger, and the Gestapo and S.L). 
officials left the Court building and were absent “ for a considerable lime. 

It was h<nted that during this interval they were received by Wagner. 


* 
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The hearing was resumed for the final speeches only. In summing up 
for the Prosecution, the Prosecutor is alleged to have admitted that there 
was no evidence of the guard having been killed by any of the accused. 
In spite of this admission, he demanded sentence of death for all of them, 
and the 13 death sentences were pronounced. 

The trial, which had begun late in the afternoon and had been adjourned 
for some time, was closed at 7.0 p.m. 

The 13 condemned men, as well as Muller, were packed on a Gestapo 
lorry and taken to the Struthof camp. On the following morning they were 
killed in the most brutal manner by an S.S. detachment in a sand quarry 
near the camp. 

About the fate of Muller, whose case had been separated from that of 
the other accused, the following facts have come to light: several weeks 
after the trial, the Prosecutor General of the Court of Appeal at Karlsruhe 
enquired about the state of the proceedings against Muller. In his reply, 
l.uger reported that Muller had been taken to a concentration camp, where 
" he had meanwhile died. It appears, however, that he was killed together 
w ith the other 13 men : tor, on the morning of the executions, Wagner had 
rejected an appeal for mercy which had been made on their behalf, and in the 
list of names contained in his decision the name of Muller was included, 
while that of Brungard had been omitted. A " corrected ” list was sent to 
Luger by Giideke, when, weeks after the execution, the mistake was pointed 
out to him. The question w'hether the inclusion of Muller’s name in the 
list was, in the Prosecutor s words, a deliberate “ piece of machiavellianism,” 
or a genuine error, was left open in the Indictment. 

Throughout the Preliminary Enquiry, Wagner denied having had any 
knowledge ot the irregularities of procedure, of the adjournment of the 
hearing and, in particular, having received the members of the Court during 
the interval and given them any instructions concerning the sentence. Luger’s 
correspondence with the Prosecutor General, however, made it clear that 
the Gestapo had already received Wagner’s orders for the shooting of the 
14 men even before Luger was received by Wagner and before the trial was 
opened. This account was borne out by Gadeke’s depositions ; according 
to him, Wagner’s original intention had been to have the men shot without 
any trial, and he only accepted the idea of a trial in the Special Court after a 
long discussion with a German official and on condition that the trial would 
be held within 24 hours. 

lb) The murder offour Allied airmen 

On 7th October, 1944, four unknown British airmen made a forced landing 
at Rheinweillcr in Alsace. They were arrested by German pioneers and taken 
to the town hall. The gendarmerie station at Schlingen was informed of the 
incident and a detachment of gendarmes led by the maitre gendarme 
Reiner went to Rheinweillcr to take charge of the prisoners. On their 
arrival, they found the captured men outside the town hall, surrounded by a 
crowd which was said to have been “ curious rather than hostile ” and were 
faced vyith the fact that Griiner, Kreisleiter of Thann and Ldrrach, had taken 
control of the situation. Reiner’s plan was to take the prisoners to the 
gendarmerie barracks and to arrange for them to be taken over by the 
military authorities. Griiner, however, prevented him from doing so The 
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account given in the Indictment of the events that followed, was based mainly 
on depositions made by Griiner himself in the course of the Preliminary 
Enquiry. 

Griiner had told the gendarmes that he was under orders from Wagner to 
shoot every Allied airman that was captured. He had then ordered the 
prisoners to be marched off one by one each escorted by a German, and the 
groups to keep a distance of 50 m. from one another. He had then followed 
the procession in his car, had taken each prisoner separately to the banks of 
the Rhine and had shot them with his own mitraillette , which he declared to 
have always carried with him. The bodies of the murdered men were thrown 
into the river. Griiner withdrew part of his admission during his interrogation 
saying that the actual shots had been fired by another person ; but even then 
he admitted that he had given the order for execution. The Indictment main¬ 
tained that the second version given by Griiner was untrue. 

Griiner reported the incident to Schuppel, Wagner not being at his office 
on that particular day. On the following day he attempted to induce the 
maitre gendarme to make a false report to the “ Landrat,’ i.e. to say that 
the four prisoners, while under escort, had been attacked and " carried off 
by men hidden by the roadside. 

During the Preliminary Enquiry, Griiner, Wagner, Rohn and Schuppel 
had mutually incriminated one another. Griiner maintained that the 
execution of “ terror flyers ” had been discussed at numerous meetings 
which were under Wagner's chairmanship, held early in 1944 and at which 
Rohn had always, Schuppel sometimes, been present, and that Wagner had 
expressly ordered the Kreisleiters to shoot captured airmen themselves, 
whenever they had an opportunity of doing so. According to Rohn and 
Schuppel, Wagner’s instructions to the Kreisleiters were to hand captured 
airmen over “ to the vengeance of the population, or, in Schuppel s 
version, to incite the mob to lynch them. Wagner claimed that these or 
similar orders had emanated from Goebbels and Himmler and had been 
communicated to the Kreisleiters not by him, but by Rohn. Among the 
witnesses for the Prosecution heard in the Preliminary Enquiry, was the 
former mayor of Mulhouse, who had heard Wagner explain the murders 
of prisoners as reprisal action taken by the population, which was in a state 
of frenzy as a result of allied air attacks. 

(c) Murders committed in prisons and concentration camps 

Several hundred members of the resistance movement (Riseau alliance), 
accused of having assisted prisoners of war, deserters, etc., to escape, a 
been interned in the Schirmeck concentration camp and a number ol prisons. 
After the invasion of the Continent by the Allies, 102 of the 104 detainees at 
at the Schirmeck camp, 87 men and 15 women, were transferred to the 
extermination camp Strutthof, where they were shot during the nig t o 
1st September, 1944. 

Towards the end of November, 1944, 63 inmates of prisons were shot bv 
a certain Gehrum, who made a tour of the prisons for the purpose ol ex ter 
minating Alsatian patriots. A further contingent was executed after tria in 
the Special Court at Karlsruhe. 

As the crimes committed at the Strutthof camp were to be dealt with in a 
special trial, the Indictment referred only briefly to the daily executions v 
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hanging or shooting, which took place for years at that camp, and to the gas- 
chamber “ experiments ” that were undertaken there by a certain Professor 
Hirt. Specific mention was made of 80 women and some 50 men who 
were killed in the Strutthof gas chambers in August, 1943. 

The Prosecution alleged that Wagner, who had ordered the setting-up 
of the Schirmeck camp, who had inspected the installations at the Strutthof 
and w'ho was on intimate terms with the said Professor Hirt, must have been 
aware of the criminal activities carried on by persons who were under his 
direct orders. Wagner denied any such knowledge. 

HI. OFFENCES COMMITTED AGAINST THE LIBERTY OF THE INDIVIDUAL 

The facts adduced by the Indictment under this head are these : 

(i) Compulsory labour service was introduced in 1941. When, in August, 
1941, the first contingents received orders to appear before the Medical 
Boards, the parents ol the young people were promised that they would not 
be sent to Germany. As a matter of fact, the first transports bound for 
German labour camps left in October, 1941. 

(ii) Expulsion from Alsace into unoccupied France was the method used 
by the Germans before 1942 to get rid of persons regarded by them as 
undesirable. 

Many Jews, foreseeing events, had left in haste, before the arrival of the 
Germans, taking with them their most treasured belongings. But for 
most the persecutions commenced immediately. At Mulhouse for instance 
they had to meet daily and clean the streets of the town, and on 16th July 
1940, all of the Jews of Colmar were called together at the Police Station, 
and, each furnished with a suit-case and 2,000 francs, they were crowded 
together in trucks and carried to the lines of demarcation where the French 
received them. Wagner himself stated that 22.000 Jews had been affected 
by these first expulsions. Before the declaration of war there were in Alsace 
around 50,000 Jews, including German refugees. 

After the Jews, the French had to suffer. Some French officials of whom 
the Germans had had need lor the transmission of powers were able to 
leave and take even their furniture, personal property, but these were rare 
exceptions. The great majority were expelled in August 1940, under the 
same conditions as the Jews, each with a suitcase and 2,000 francs. Then 
came the turn of the various groups of Francophile Alsatians Some 
particular expulsions were put into effect in the September, October and 
November of 1940, but the great “ cleaning up ” took place in the month 
of December. It was the SS which carried these out with their usual 
brutality. Everywhere, in all the towns and villages, they took away persons 
whom they suspected, all the social classes being affected by this stroke. 

After these mass expulsions there took place certain individual expul¬ 
sions, of which the greater part of the victims stayed for a greater or lesser 
time in the camp of Schirmeck. 

(iii) Deportation to Germany became the practice from the summer of 
1942 onwards. Special camps were created for deported Alsatians at Ulm 
and Breslau. Deportation was the normal sanction taken against fanvlies 
if one of their members had not complied with call-up orders for military 
or labour service, or even for the failure of a child to join the Hitler Youth. 

. he lot of a11 these unfortunate people was terrible. They lived under 
strict supervision in camps without comfort, children often being separated 
from their parents. 
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(The indictment then went on to describe in some detail the eventual 
fate of the property of those deported. The belongings of all the exiles 
v ‘ ere confiscated and sold for the benefit of the Reich; for more than three years 
these belongings were sent twice a month to public auction in the big towns. 
The most valuable movables disappeared as if by magic. The Germans 
took on hire furnished apartments, then went away again taking away the 
furniture. Again, the farms of more than 500 peasants who had been 
deported because their rhildren had refused to present themselves for medical 
inspection for labour services or military services were immediately given 
to German peasants.) 

Wagner was the only accused who was indicted on a charge of “ illegally 
depriving individuals of their liberty.” In his defence he claimed to have 
been ignorant of many of the alleged facts and in particular to have dis¬ 
regarded Hitler’s orders in favour of the population of Alsace. He had 
received definite orders from Hitler to expel several hundred thousand 
Alsatians ; in fact only about 25,000 had been forced to leave. 

(4) THE EVIDENCE BEFORE THE COURT 

Complete records of the trial not being available, such evidence as was 
produced during the hearing of the case cannot be dealt with in this report 
Some indications of the evidence relied upon both by the Prosecution and 
the Defence, can, however, be gathered from references in the Indictment 
to depositions made in the course of the Preliminary Enquiry, and from the 
Judgment. 

A; "rt from the mutually incriminating evidence of the accused themselv es, 
the Court heard, inter alia, the accounts given of the case of Theodore Witz 
and the Ballersdorf case by the lawyer who had acted as counsel for the 
defence in these cases, and of one of the Prosecutors of the Special Court. 
In the case, of the four murdered airmen, the depositions of the mattre 
gendarme who had been summoned to take charge of the prisoners, were 
available. As will be seen, the charges of illegal recruitment were brought 
against the accused in two forms ; on the one hand they were indicted on 
the general charge of having recruited French nationals for a Power at 
war with France, on the other hand they were charged with having caused 
the incorporation into the German Army of six individual Alsatians, who 
had been called up at various dates between January 1943 and 1944. One 
of these six men was heard during the trial; he made his depositions not as 
a sworn witness, but as a person called upon to give information without 
taking an oath. Among the evidence considered by the Court were also 
depositions made by Keitel, Ribbentrop and Lammers, obtained through 
a commission rogatoire of the juge d'instruction. 

The Indictment dealt at length with the general line of defence taken by 
the accused during the Preliminary Enquiry. 

In most cases they had denied any knowledge of the criminal acts with 
which they were charged. Apart from this, they relied mainly on two 
defences: (a) the denial of the illegality of the acts or measures which 
formed the substance of the charges, ( b ) the plea of superior orders. 

In regard to the charge of illegal recruitment Wagner maintained on the 
one hand that, according to reports which he had received from the Police 
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and the Party formations, the majority of Alsatians were anxious to join 
the German Army, but were deterred from enlisting as volunteers by fear 
of the disapproval of their compatriots ; conscription enabled them to 
gratify their wish without any anxiety. On the other hand he claimed 
that in his opinion the recruitments had not been illegal, Alsace having 
been incorporated in the Reich. (See below). 

5. PLEAS OF THE DEFENCE 

(i) Plea to the Jurisdiction of the Court 

Counsel for the accused Griiner offered a Plea to the Jurisdiction of the 
Court. (Under Art. 81 of the Military Code, pleas to the jurisdiction of 
the Court must be raised before the hearing of witnesses.) 

The Plea was rejected by the Tribunal on the following grounds: 

(a) The Tribunal had been seized with Griiner’s case by an Order for 
Trial (ordonnance de renvoi) issued on 6th April, 1946, by the juge 
d'instruction under Art. 177 of the Military Code. All accused and 
their counsel had been duly notified of the Order and no objection 
had been raised. 

( b ) Under Art. 177 of the Military Code 1 the provisions of Art. 68 of 
that code (concerning the exclusive authority of the Indictments 
Division of the Court of Appeal, Chambre des mises en accusation de 
la Cour d'appel, to commit cases for trial to a Military Tribunal) was 
inapplicable in times of war. Under Art. 177, the decision on the 
question whether an offence comes within the jurisdiction of a Military 
Tribunal and the authority to commit the trial to such Tribunal rests 
with the juge d'instruction ; the Orders for Trial issued by the juge 
d'instruction (ordonnance de renvoi) have the same effect as Orders 
for Trial issued by the Indictments Division of the Court of Appeal 
(arrets de renvoi). 

(c) It is an established principle that the arret de renvoi issued by the 
Court of Appeal is constitutive of the jurisdiction of the Court to 
which it commits the case for trial. The same principle applied to 
the Order for Trial issued by the juge d'instruction where such Order 
replaces the decision of the Court of Appeal. No appeal lying against 
the Order of the juge d'instruction of 6th April, 1946, it had become 
final. 

(d) Three of Griiner’s co-defendants, Wagner, Rohn and Schuppel, were 
being tried on the one hand for complicity in the murders with the 
commission of which Griiner was charged, on the other for offences 
which were undeniably within military jurisdiction. The proceedings 
against Wagner, R5hn and Schuppel being inseparable from those 
against Griiner, it was essential in the interest of the effective adminis¬ 
tration of justice and the establishment of truth, that the accused 
should all be tried by the Strasbourg Military Tribunal. 

(ii) Plea relating to the status of Alsace 

As has been seen, Wagner claimed that his recruitment had not been 
illegal, Alsace having been incorporated in the Reich. In this connection, 

(*J See the notes on the case, p. 49. 
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Wagner referred to his interview with Hitler, shortly before his appointment 
as Gauleiter and Governor of Alsace, to the terms of the Armistice denounc¬ 
ing the Treaty of Versailles, and to certain “ tacit or secret agreements ” 
concerning the status of Alsace. 1 

The Prosecution denied that Wagner could have held in good faith his 
view that his recruitments were legal, and in support of this contention 
adduced the following facts : 

(a) In a letter dated 9th July, 1942, and addressed to Bormann, one of 
the Departments of the Civil Administration expressed the view that 
nobody except Hitler himself was in a position to say whether “ the 
introduction of German nationality in Alsace ” was, or was not, 
compatible with the terms of the Armistice. 

(b) Wagner could not have been ignorant of the vehement protests raised 
by the French (Vichy) Government against the compulsory recruitment 
of Alsatians for the German Army. 

(c) Wagner must have had knowledge of the protests raised by the French 
Government against his demand for the resignation of the Deputies 
Haut-Rhin and Bas-Rhin ; the French Government’s note, dated 
28th July, 1941, expressly stated that France did not recognize the 
legality of the German Civil Administration in Alsace. Wagner must 
also have known of the note of the French Government of 17th 
September, 1941, protesting against the introduction of compulsory 
labour service in Alsace and declaring that Germany was not entitled 
under the Armistice to introduce this measure. 

(d) The Prosecution referred to the following incident which took place 
in 1942, and of which Wagner must have had knowledge: Abetz, 
German Ambassador with the Vichy Government, was asked by 
Ministerialrat Kraft, an official of the Civil Administration of Alsace, 
to support the demand for the restitution to Strasbourg University 
of the equipment of its Science Institutes. To this request, Abelz 
replied to the effect that, in contrast with what had happened in 1918, 
the status of Alsace had not been settled by the Armistice of 1940. 
This, he said, was true in spite of the de facto situation created after 
1940 by unilateral administrative measures taken by the Germans and 
based on rules and regulations introduced by them. The French 
Government could not be expected to give recognition, by the gesture 
of relinquishing possession of the material in question, to a de facto 
state of affairs, before they had even been asked by the German 
Government to recognize this state de jure. 

Besides, Wagner’s attention had been drawn to the illegality of introducing 
compulsory military service in Alsace by high officials of his own Civil 

Administration and by responsible military circles in Alsace. 

« 

Other accused merely repeated Wagner’s contention that Alsace was part 
of the Reich by virtue of the Armistice of 1940, which had declared the 
Treaty of Versailles null and void. 

(*) See pp 25 and 36. 

D 


1 











38 


TRIAL OF ROBERT WAGNER 


(iii) The Plea of Superior Orders 

Wagner occasionally referred to orders he had received from Hitler. All 
other accused claimed to have acted on orders from Wagner, either in the 
latter’s capacity as Head of the Civil Administration or as Gauleiter. 1 

(iv) The Challenge of Wagner's Counsel to the legality of applying the 

Ordinance of2%th August, 1944 

The Tribunal rejected the contention of Wagner’s counsel that the retro¬ 
active application of the Ordinance was not legal, on the following grounds : 

The Ordinance in question provides in its Art. 1 that French Military 
Tribunals shall be competent to try under the French law in force and in 
accordance with the provisions of the Ordinance, such enemy nationals and 
non-French agents who are or were in the service of the enemy administra¬ 
tion or interests, as are guilty of crimes or offences committed since the 
beginning of hostilities either in France or in any territory under French 
authority. 

Wagner, the decision went on to say, was a German national. He was 
tried for crimes punishable under the Penal Code and committed between 
940 and 1944, i.e., after the beginning of hostilities. These crimes had 
een committed in Alsace, i.e., in French territory. 

The Ordinance in question establishes the jurisdiction of Military Tribunals 
to try enemy nationals for such ofTences as are not justified by the laws and 
ustoms of war, even if they were committed under the pretext of or during 

state of war. 

The Tribunal, whose jurisdiction had been duly established by the Order 
for Trial of 6lh April, 1946, which order had become final, was not com¬ 
petent to decide on the correctness of applying the Ordinance. 

The decision further referred to directives issued by the Ministry of War, 
Direction of Military Justice, and to its own decision rejecting the plea to 
its jurisdiction, which had been otTcred by counsel for the accused Griiner. 

6. PROGRESS OF THE TRIAL 

The trial having been opened on 23rd April, 1946, the Presiding Judge 
ruled that in view of the fact that the accused Huber had not presented 
himself within five days of the issuing of the order to appear, made by the 
Judge under Art. 119 of the Military Code, judgment would be passed 
in default. 

Alter the interrogation of the accused for purposes of identification, the 
Commissaire du Gouvernement (Prosecutor) made a motion for the dis¬ 
junction or severance of the trial against the accused Semar. The application 
was granted by the Court and the disjunction of the trial ordered on the 
grounds that Semar had been handed over to the Strasbourg Military 
Tribunal after the closure of the Preliminary Enquiry and had therefore 
not been interrogated by they'iige d'instruction ; that the effective administra¬ 
tion of justice required that the trial and judgment against Semar’s co-accused 
should not be postponed ; and finally that the disjunction was not prejudicial 
to the interests of the other accused. The Tribunal based its decision on 
Art. 474 of the Code of Criminal Procedure, which provides that the absence 

(*) See p. 54. 
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(contumace) of any accused must on no account lead to an adjournment or 
delay in the proceedings against the co-defendants who are present. At 
the same time the Tribunal ordered a supplementary information to be 
instituted and conducted by one of the Judges of the Tribunal. 

The President, in accordance with Art. 79 of the Military Code, then 
ordered the reading of the Order convening the Tribunal, of the decision 
committing the case to the Tribunal, of the Indictment and of a number of 
other documents ; he gave a summary of the crimes for which the accused 
were prosecuted and instructed them and their counsel of their rights and 
duties under the Military Code and the Code of Criminal Procedure. 

After hearing the plea of Griiner’s Counsel to the Jurisdiction of the 
Tribunal, the latter proceeded to the interrogation of the defendants Schuppel, 
Gadeke and Rohn. Before the interrogation of Wagner, application was 
made by his counsel for a number of new witnesses, among them Keitel, 
Ribbentrop and Lammers, to be heard. The Tribunal rejected the applica¬ 
tion for the time being, ordering the “ junction of the incident to the sub¬ 
stance of the case ” and reserved its final decision on the matter until the 
hearing of the other witnesses had been completed. The decision was based 
on the consideration that the trial was not sufficiently advanced to enable 
the judges to decide whether the hearing of the proposed new witnesses 
was essential to establish the truth. 

The following days of the trial were devoted to the interrogation of 
Wagner, and the hearing of witnesses and a number of persons called to 
give information. 

On the seventh day of the trial, the Presiding Judge, by virtue of his 
discretionary power under Art. 82 of the Military Code, ordered a number 
of documents, received by the Court after the closure of the Preliminary 
Enquiry, to be filed with the records of the case. Among these documents 
were the depositions of Keitel, Ribbentrop and Lammers, obtained through 
a commission rogatoire of the juge d'instruction. 

The hearings were closed on the eighth day of the trial. In his final 
address the Prosecutor required that the accused be convicted and sentenced 
in accordance with the Indictment. 

Then followed the final addresses by counsel for the defence. In his 
plaidoyer, counsel for Wagner requested a decision by the Court on the 
legality of applying the Ordinance of 28th August, 1944, retroactively. 1 

Finally the Tribunal passed a decision on the application for the hearing 
of new witnesses made earlier in the trial by counsel for Wagner. 

The application was rejected on the following grounds: 

Counsel for Wagner had been free during the Preliminary Enquiry to 
communicate with his client. He had been notified of the date of the trial 
on 7th April, 1946, and had access to the documents relating to the case. 
Both Wagner and his counsel had received the instructions concerning the 
naming of witnesses in accordance with Art. 179 of the Military Code. 
Wagner had thus been given sufficient time to prepare his defence. The 
addresses by counsel for the Prosecution and for the Defence had supplied 
sufficient material on which the judges could base their decision. The 


(») See p. 38. 
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hearing of further witnesses was therefore not essential to establish the 
truth. 

At every stage of the trial as set out above, the Prosecution, the defendants 
and their counsel were invited to make their observations, the defence 
“ having the last word.” 

All decisions mentioned above were announced as having been arrived 
at by a majority vote, in accordance with Art. 91 of the Military Code, 
which, provides that “ the Judgment shall merely state the fact of the 
majority of votes without indicating the number of pro and contra votes, 
non-compliance with this provision involving the nullity of the Judgment.” 

7. THE QUESTIONS EXAMINED BY THE TRIBUNAL AND THE VERDICT 

Under Art. 88 of the Military Code, which provides that the : 

“ Presiding Judge shall announce the questions arising from the 
Indictment and the hearings which will be put to the Judges,” 

the Tribunal was called upon to examine a total of 207 questions for their 
findings. These questions fall into the following groups: 

(a) A group of questions relating to the incriminated fads and their 
classification. The Tribunal was asked whether the deaths of Thfcodore 
Witz and the 14 accused of the Ballersdorf case were due to wilful homicide 
and whether such homicide had been committed with premeditation ; 
whether in the case of the four airmen wilful homicide had been committed 
and in each case whether such homicide was preceded, accompanied or 
followed by some other crime ; whether six individual Alsatians had at 
definite dates in 1943 and 1944 been enrolled in the German army. 

The findings of the Tribunal on each of these 44 questions was in the 
affirmative. 

( b ) Questions relating to Wagner 

In regard to the murders of Theodore Witz and 13 of the accused in the 
Ballersdorf case the Tribunal considered the question whether Wagner, in 
abusing his power or authority, had been an accomplice in the crime by 
dictating or ordering the sentence to be awarded by the Special Court. 
Wagner was found guilty on the charge of complicity in these murders. 

He was found nut guilty of having ordered the 14th accused, Muller, to 
be executed without sentence. 

His complicity in the murder of the airmen was examined by reference to 
the question whether, in abusing his power or authority he had given orders 
for allied airmen to be killed on the spot. He was found not guilty on this 
charge. 

He was found guilty of having during the years 1940 to 1942 incited French 
nationals to bear arms against France, by addressing to them appeals to 
join the Wehrmacht at a time when France was at war with Germany. He 
was lurther found guilty of having recruited French nationals for the 
German armed forces, and of having caused the recruitment of the six 
Alsatians by signing the Ordinance of 25th August, 1942. 

Wagner was the only accused in regard to whom the question was asked 
whether he was guilty of having, during the years 1940 to 1944, arbitrarily 
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deprived French nationals of their liberty. The Tribunal found him guilty 
on this charge, and answered in the affirmative the further question whether 
he had during the material period held the de facto executive power in 
Alsace. 

(r) Questions relating to Rohn 

The Tribunal considered the question whether Rohn was guilty of having 
incited French nationals to join the Wehrmacht, of participation in illegal 
recruitment in general and in the recruitment of the six Alsatians, the first 
by circulating Wagner’s orders and instructions, concerning compulsory 
military service, the latter by passing on the circular letter concerning persons 
disobeying call-up orders. He was found guilty on all these charges. 

He was found not guilty of having given instructions for the killing of 
allied airmen, and thus of complicity in the four murders. 

In regard to each of the charges the Tribunal considered the question 
whether Rohn had acted on superior orders. This question was answered 
in the negative throughout. 

((/) Questions relating to Schuppel 

Schuppel was found guilty on the charges (a) of having incited French 
nationals to bear arms against France, (b) of participation in illegal 
recruitment in general on the ground that he had circulated Wag.ier's orders 
and instructions, in particular the order concerning sanctions against 
Alsatian deserters and persons not complying with their military duties; 

(c) of participation in the illegal recruitment of one of the six Alsatians, this 
latter crime having oeen committed by him by issuing the circular letter of 
13.12.43 concerning sanctions against the families of deserters. 

He was found not guilty of having been an accomplice in the murder of 
the four airmen by approving Wagner’s relative orders. 

The Tribunal denied that he had been acting on superior orders. 

(c) Questions relating to Gadeke 

Gadeke was found guilty on the charge of illegal recruitment in general 
and of participation in the recruitment of the six Alsatians, the first on the 
ground that he had circulated Wagner’s orders and instructions concerning 
compulsory military service, the latter because of his authorship of the 
circular threatening sanctions against resisters and their families. 

He was found guilty of complicity in the murder of Theodore Witz on the 
ground that he had taken down Wagner’s order to the Court to pass sentence 
of death, and in the murder of the 13 Ballersdorf men on the ground that he 
had passed on to the Prosecutor Wagner’s order to demand sentence of 
death. 

He was not found to have acted on superior orders. 

(/) Questions relating to Grtiner 

Griiner was found guilty of the premeditated murder of the four airmen, 
each offence being preceded, followed or accompanied by another crime. 
The Tribunal found that he had not acted on the orders of his superiors. 
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(g) Questions relating to Luger 

The Tribunal examined the questions whether Luger, by demanding 
sentence of death against the accused in the Ballersdorf trial under pressure 
from Wagner was an accomplice in the murder of the 13 men. He was 
found guilty on this charge. 

The Tribunal, however, came to the conclusion that he had acted on 
superior orders. 

(h) Questions relating to Huber 

Huber was found guilty of complicity in the murder of Theodore Witz 
and the 13 Ballersdorf men on the ground that under pressure from Wagner 
he had pronounced death sentences against them. 

The Tribunal found that he had not acted on superior orders. 

8. THE SENTENCES 

Wagner , Rohn. Schuppel and Gadeke were sentenced to death and 
confiscation of their entire property for the benefit of the nation. 

Grtiner and Huber were sentenced to death. The sentence on Huber was 
pronounced in his absence. 

Luger was acquitted. 

All accused, including Luger, were declared to be jointly and severally 
liable for the costs of the proceedings. 

9. recourse to and decisions of the court of appeal (Cour de Cassation) 1 

W'agner, Rohn, Schuppel, Gadeke and Griiner lodged appeals on a 
number of different grounds relating both to procedural and substantive law. 
Their arguments are set out below, together with the decision of the Court 
as to each plea. The order in which the Court dealt with the pleas put 
forward has not been disturbed in this report, but headings have been added 
for the convenience of the reader. It will be noted that, of the five appellants, 
only Griiner was successful. The Court delivered judgment on 24th July, 
1946. 

(i) The Composition of the Military Tribunal (*) 

The Court of Appeal first decided on a plea put forward by Wagner, 
Rohn and Schuppel, and based upon the alleged violation of Art. 156 of 
the Code de Justice Militaire, claiming that the Military Tribunal was 
irregularly composed because Wagner had the rank of a General com¬ 
manding an Army Corps and the Tribunal could not, therefore, properly 
be presided over by a Colonel. 

The judgment of the Court of Appeal pointed out that, according to 
Art. 5 of the Ordinance of 28th August, 1944, “ For adjudicating on war 
crimes the Military Tribunal shall be constituted in the way laid down in the 
Code de Justice Militaire.''’ 

The provisions of Arts. 10 et seq. and 156 of the Code de Justice Militaire, 
which varied the composition of Military Tribunals according to the rank 
of the accused, applied only to French military personnel and to persons 
treated as such. 
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Paragraph 13 of Art. 10, according to which Military Tribunals called 
upon to try prisoners of war are composed in the same way as for the trial 
of French military personnel, that is according to rank, would not be applied 
to Wagner, who was not sent before a Military Court as a prisoner of war. 
It was therefore right that the appellants were brought before a Military 
Tribunal composed in accordance with Arts. 156 and 186 of the Code de 
Justice Militaire. 

(ii) Four Pleas Based upon Alleged Infringements of the Procedural Rights 
of the Accused!}) 

(a) The Court of Appeal had next to decide on a plea put forward by 
Wagner, Rohn, Schuppel and Gadeke, alleging a violation of Art. 65 of the 
Code de Justice Militaire in that the Order for Trial had been issued on the 
6th April, 1946, before the return of a Commission of Enquiry sent by the 
juge d’instruction on 14th March, 1946, to hear Ribbentrop, Keitel and Lam- 
mers, and that Counsel for the accused had not been furnished with the 
evidence of these witnesses before the close of the preliminary hearing. 

The Court of Appeal rejected this plea. 

According to the terms of Art. 81 of the Code de Justice Militaire, which 
were applicable to the proceedings of Military Tribunals established in 
territorial districts in a state of war in virtue of the provisions of paragraph 3 
of Art. 179, the accused should have formulated their complaint before the 
Military Tribunal. 

In the absence of such steps the plea could not be brought up for the first 
time before the Court of Appeal. 

(b) The Court of Appeal also rejected a plea put forward in two parts, 
the first by Wagner, Rohn, Schuppel and Gadeke and the second by all the 
appellants, the plea as a whole being based on an alleged violation ol Art. 71, 
paragraph 1, and Arts. 172 and 179 of the Code de Justice Militaire, and 
Art. 1 of the Ordinance of the 28th August, 1944, relating to the rights of 
the defence. The first part of the plea claimed that the indictment had not 
been delivered to the appellants three days at least before the meeting of the 
Tribunal, along with the text of the law applicable and the Christian names 
and surnames, professions and residences of the witnesses. The second part 
of the plea alleged that the order to appear which was delivered to the accused 
did not contain among the texts of the law applicable that of the Ordinance 
of 28th August, 1944, despite the fact that such notification was expressly 
required by the above-mentioned texts and the fact that the Ordinance, which 
bestowed upon the alleged acts the character of war crimes and furnished the 
basis for the proceedings and alone provided legal jurisdiction to the French 
Military Tribunal to try belligerent persons belonging to an enemy nation, 
was pre-eminently a legal text applicable to the proceedings and w r hich ought 
therefore to have been notified to the accused. 

In its decision on this plea the Court of Appeal laid down that the combined 
effect of Arts. 172 and 179 of the Code de Justice Militaire was that the 
provisions of Art. 71, paragraph 1, of the same code were not applicable 
to proceedings held by Military Tribunals established in territorial districts 
in a state of war. According to Art. 179, an accused ordered to appear 

0) See pp. 97-9. 
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before such a tribunal must, 24 hours at least before the meeting thereof, 
receive notification of the summons containing the order of convocation 
of the Court as well as the indication of the crime or delict alleged, the text 
of the law applicable and the names of the witnesses which the prosecution 
proposed 10 produced. The summons was duly notified to the accused 
on the 6th April, 1946. 

It was true that it was maintained that the summons did not make mention 
of the Ordinance of 28th August, 1944, which gave to the alleged acts the 
character of war crimes and provided a basis for the jurisdiction of the 
Military Tribunal, and therefore did not satisfy the requirements of Art. 179 
of the Code• lie Justice Militaire. Nevertheless, since the provisions of this 
article, which were relied upon in the second part of the plea, envisaged only 
the texts of the law which laid down the penalties applicable to the crimes 
committed, and since this category did not include the Ordinance of 28th 
August, 1944, the complaints contained in both parts of this plea were not 
substantiated. 

(r) The Court of Appeal had next to decide upon a plea put forward by 
Wagner, based upon alleged violations of the rights of the defence, and claim¬ 
ing that the Military Tribunal had rejected the arguments of the appellant 
in favour of hearing further witnesses. 

The Court of Appeal recalled that the Military Tribunal had decided 
on 3rd May, 1946, to reject the arguments of the appellant in favour of 
hearing several witnesses because it was for the accused to arrange for the 
appearance ot all witnesses whom they judged necessary for their defence. 
In deciding thus, the Military Tribunal had made an exact application of 
the provisions of paragraph 3 of Art. 179 of the Code de Justice Militaire 
the language of which was as follows : 

. . . The accused has the right, without formality or previous notifica¬ 
tion, to arrange for the hearing on his behalf of all witnesses of whom he 
has notified the Prosecutor before the opening of the proceedings, provided 
they are present at the hearing.” 

Therefore the plea was rejected. 

(</) The court rejected the plea ol Rbhn, based upon an alleged violation 
of the rights ot the defence, and claiming that the Memoranda of the appellant 
dated 28th January, 1st June and 14th September, 1943, which had not 
been submitted as evidence at the preliminary hearing, were made the 
subject of argument at the main hearing and were used as a basis for the 
verdict. 

The documents referred to in the plea, said the Court of Appeal, appeared 
in the dossier of the preliminary enquiry and were made the subject of 
interrogations of the accused Rohn on the 18th June and 5th October, 1945. 
Furthermore, they had been made the subject of discussion between the 
parties in the course of the main hearing w ithout the appellant having raised 
any objection. It follov ed that the plea must fail. 

(iii) The Alleged Retroactive Application of the Ordinance oflith August, 1944 

The Court of Appeal had next to decide on a plea put forward by Wagner, 
based upon the alleged violatio n of Art. 4 of the Code Penal (») and of the 

t O misdemeanour delict or crime can be punished except by penalties laid down 
by law before the perpetration thereof." 
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principle of the non-retroactivity of the criminal law, claiming that the 
Ordinance of the 28th August, 1944, had been applied against the appellant 
despite the fact that the Ordinance, which was aimed at punishing acts 
committed before its promulgation, did not respect Art. 4 and the principle 
just mentioned. 

The judgment of the Court of Appeal recalled that the Ordinance laid 
down that the crimes and delicts set out in its Art. 1, "which have been com¬ 
mitted since the beginning of hostilities,” shall be prosecuted before French 
Military Tribunals and tried in accordance with the French laws in force 
and with its own provisions. This legal text, duly promulgated, became 
binding on the Tribunals and could not be questioned before them on grounds 
of its unconstitutional nature. The plea could not, therefore, be upheld. 

(iv) The Status of Alsace 

Wagner put forward a plea based upon an alleged violation by false 
application of the Ordinance of 28th August, 1944, claiming that the acts 
alleged were committed in Alsace, which was annexed by Germany, and on 
territory over which French sovereignty had ceased to operate. 

The purported declaration of annexation of Alsace by Germany on 
which reliance was placed in the plea was deemed by the Court of Appeal 
to be nothing more than a unilateral act which could not legally modify 
the clauses of the treaty signed at Versailles on 28th June, 1919, by the 
representatives of Germany. Therefore the acts alleged to have been com¬ 
mitted by Wagner were committed in Alsace, French territory, and con¬ 
stituted war crimes in the sense of Art. 1 of the Ordinance of 28th August, 
1944. 

(v) A Plea based on the Fact that the Judges were not asked whether the Acts 
charged were Justified by the Laws and Customs of ll or.(’) 

The Court of Appeal had next to decide on a plea put forward by all 
appellants and based upon an alleged violation of Arts. 88, 90 and 17_ ot 
the Code de Justice Militaire, Art. 1 of the Ordinance of 28th August, 1944, 
and Art. 7 of the Law of 20th Xpril, 1810, and upon an alleged lack of legal 
basis. 

The appellants claimed that, since the prosecution arose out of crimes and 
delicts committed by persons belonging to an enemy nation and whose 
acts were of a belligerent nature, the questions put to the military judges 
should have aimed at making it clear that the alleged crimes were within 
their competence and should be punished with the penalties laid down in 
the Ordinance of 28th August, 1944, because they were not justified by the 
laws and customs of war. 

In fact, however, none of the questions put to the military judges had 
asked whether the acts charged were or were not justified by the laws and 
customs of war. The silence of the questions on this point resulted in the 
judges not taking a decision on an essential element of the war crimes 
alleged against the appellants. 

The Court of Appeal pointed out that the war crimes set out in Art. 1 
of the Ordinance must, in the language of that Article, be punished by 


(*) And see rp. 53-4. 
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French Military Tribunals, in accordance with French law, “ when such 
offences even if committed at the time or under the pretext of an existing 
state of war, are not justified by the laws and customs of war.” 

The effect of these provisions was that justification by the laws and customs 
of war of the alleged acts would, if established, take away their criminality 
Distinct questions regarding the existence of this justifying element were 
not, therefore, necessary, since they were implicitly included in the questions 
regarding guilt. It followed that the plea must be rejected. 

(vi) Five Pleas relating to the Application of Provisions of French Law regarding 
Enrolments on Behalf of an Enemy Power, and relating to Superior Orders .( x ) 

The Court then had to decide on pleas put forward by Wagner, Rohn 
Schuppel and Gadeke alleging v iolation of Arts. 75 and 77 of the Code Penal 
and of Art 24 ot the Law of 29th July, 1881,( 2 ) and failure by the Tribunal 
to answer Counsel’s arguments. 

It was pleaded: 

(а) that the appellants had not been guilty of an infraction of these 
articles since the first text envisaged only Frenchmen and the second, 
foreigners, and were not applicable to the appellants who belonged 
to a country at war with France ; 

(б) that the Ordinance of 28th August, 1944, did not refer to the articles 
of the Code Pinal set out above ; 

(c) that the question whether or not the provocation of Frenchmen to 
bear arms against France had been effective, had not been asked ; 

(</) that Schuppel and Gadeke, who were simply inferior officials, had only 
obeyed orders received from their superiors ; 

^ *" m ally that the Tribunal had omitted to answer arguments of 
aces ounsel in which he pleaded this justifying circumstance. 

Dealing with the first part of the plea, the Court of Appeal pointed out 

that the first paragraph of Art. 77 of the Code Pinal declaring guilty of 

spionage any foreigner who commits one of the acts set out in Art. 75, 

paragraph 4, and which is aimed especially against enrolment for a foreign 

power at war with France, made no distinction between foreigners coming 

om an enemy nation and those who do not. Moreover, paragraph 2 of 

11 \ f COrdlng t0 the language of which “ provocation to permit or 

f i° ?° n I m n t u 0ne of the cnmes set out Arts. 75 and 76 ancl by the 

So ex 'entior> e ^ ^ pu , n,shed in the same wa y a « the crime itself,” makes 
no exception m favour of persons coming from an enemy country. 

Therefore in declaring Wagner, Rohn, Schuppel and Gadeke euiltv of 
hav,n g carried out enrolment for a power at wa'rwith^France and^he firSt 
ffirce of having encouraged Frenchmen to bear arms against France the 
Military Tribunal, far from violating Arts. 75 and 77 of the Criminal Code 
on the contrary, made an exact application thereof. 

On the second part of the plea, the Court of Appeal laid down that it 
as of no import ance that the i nfractions m entioned in the plea did not 
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appear in the enumeration, contained in paragraph 2 of Art 1. of the Ordi¬ 
nance, of offences which must in particular be punished as war crimes, since 
this enumeration had not an exhaustive character. 

On the third part of the plea, the Court of Appeal recalled that Wagner, 
Rohn and Schuppel had been accused of offences against Arts. 75 and 77 
of the Code Pinal for having incited Frenchmen to bear arms against France. 

In view of the affirmative answers to the questions regarding guilt in this 
connection, it was in order for the Military Tribunal to pronounce the 
penalty laid down by the above-mentioned articles. 

It was for the defence to request that subsidiary questions should be asked 
as to whether the provocations alleged had been committed in one of the 
ways set out in Art. 23 of the Law of 29th July, 1881, and had not had any 
effect ■ but no use had been made of this right and consequently Art. 24, 
paragraph 1, of the said law of 29th July, 1881, had no application in this 
connection. 

On the 4th and 5th items of the plea, the Court of Appeal pointed out 
that, in connection with each of the infractions of Arts^ 75 and 77 of the 
Code Pinal, set out in the charge against Schuppel and Gadeke, the Military 
Tribunal had been asked whether the accused “ had acted under order of 
his superiors for purposes within the jurisdiction of the latter and on w hich 
he owed them obedience due to rank. 

The putting of these questions gave satisfaction to the request formulated 
in the arguments put forward by Gadeke and set out in his plea Further 
the Tribunal had answered in the negative to each of these questions. The 
answers duly given to these questions were irrevocable. Therefore the pit. 
must fail. 

(vii) The Jurisdiction of the Military Tribunal (*) 

The Court of Appeal had then to decide on the joint pleas 
on the one hand by Gruner and on the other hand by Rohn and Schuppc, 
founded upon the alleged violation of Art. 81 of the Codede Justice’ M tatre 
and of Art" 1 of the Ordinance of 28th August 19* ^ pointed outthat 
the Military Tribunal, in its decision of the 23rd April ^46 had rejected 
the arguments based on lack of jurisdiction put orwar y th 

ground that the competence of the Military Tribunal, being b^d on th. 
Order for Trial, could not be questioned. The 

according to the terms of Art. 81 of the Code de Justice M'U re 'te question 
of lack of jurisdiction could be brought up at any ime aeainst 

of witnesses, and that the voluntary homicides a ege i prisoner 

Gruner had been committed on German territory agains . j t 

of war. The terms of the Ordinance of the 28th August, 1944, could not, 

therefore, be applied in this instance. , 

In its decision on this plea, the Court of AppealrecaHed that the term^ 
of Art. 81 of the Code de Justice Militaire stated that if the* such a 

Prosecutor has pleas based on lack of jurisdic ion p submission 

plea must be put fotward befot* U»t hearing 

must be decided upon immediate^. * b° P .. . ikFi^H ; n « err j- 

applicable in proceedings before a Mll,ta D " ?9 una raph 3 G f t he same 
torial districts in a state of war, m virtue ot Art. , P 8 __ 

t 1 ) And see p. 49. 
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Code. Counsel for Griiner, before the hearing of witnesses, had claimed 
that the Military Tribunal lacked jurisdiction in view of the fact that the 
acts had not been committed either in France or in territory under the 
authority of France or against or to the prejudice of any of the persons 
mentioned in paragraph 1 of Art. 1, of the Ordinance of 28th August, 1944. 

The Military Tribunal in its decision of 23rd April, 1946, had rejected 
his arguments on the ground that the formal act of sending the case to trial 
had bestowed jurisdiction on the Tribunal, the Order of Trial had become 
final in the absence of any opposition and the competence of the Tribunal 
could not, therefore, be put into question. 

The Court of Appeal ruled that in deciding thus, the Military Tribunal 
had violated the provisions of Art. 81 of the Code de Justice Militaire. 
Moreover the Court of Appeal pointed out that paragraph 1 of Art. 1 of 
the Ordinance of 28th August, 1944, laid down that: 

Enemy nationals or agents of other than French nationality who 
are serving enemy administration or interests and who are guilty of 
crimes or delicts committed since the beginning of hostilities, either in 
France or in territories under the authority of France, or against a 
French national, or a person under French protection, or a stateless 
person resident in French territory before 17th June, 1940, or a refugee 
residing in French territory, or against the property of any natural 
persons enumerated above, and against any French corporate bodies, 
shall be prosecuted by French military tribunals and shall be tried in 
accordance with the French laws in force, and according to the provi¬ 
sions set out in the present Ordinance, where such offences, even if 
committed at the time or under the pretext of an existing state of war, 
are not justified by the laws and customs of war.” 

The Tribunal's decision of the 3rd May, 1946, stated that Griiner was, 
by the answers made to the questions Nos. 146 to 153, declared guilty of 

four acts of voluntary homicide, each specified by questions Nos. 31_38 

in the following terms: “ Is it proved that on the 7th October, 1944, at 
Reinweiler (Baden), a homicide was voluntarily committed against the 
person of an English prisoner of war of unknown address ? ” “ Did this 
murder immediately precede, accompany or follow the murder set out in 
the —th question ? ”( 1 ) 

The crimes set out in the charge against Griiner were shown by the 
answers made to the above-mentioned questions to have been committed 
in Germany against the persons of soldiers of an Allied army and were 
not among those which, according to the terms of the Ordinance of 28th 
August, 1944, could be prosecuted before French Military Tribunals and 
tried according to French laws. 

It followed that, in applying to Griiner provisions of the said Ordinance 
the decision which was challenged violated these provisions and had no 
legal basis. 

Finally, since the Military Tribunal had answered in the negative the 
question whether Rohn and Schuppel were accomplices to the crime of 
vo antary homicide committed by Griiner, the accused were without interest 
m making a complaint based on the violation of the law on which reliance 


i 


was placed in the plea. Accordingly, the plea in so far as they were con¬ 
cerned could not be received. 

There was, according to the Court of Appeal, no need to decide on the 
plea put forward by Gadeke based on an alleged violation of Art. 60 of the 
Code Penal, concerning complicity in the acts of premeditated murder 
specified in questions 1—28 of which he had been declared guilty by the 
answers to questions 118-144, since the penalty inflicted upon him was 
legally justified having regard to the dispositions of Arts. 75 and 77 of the 
Code Penal, which was aimed at punishing the crime of recruiting for the 
benefit of a foreign power, and the provisions of Art. 411 of the Code 
d'Instruction Criminelle. 

(viii) The General Outcome of the Appeal 

For the reasons set out above the Court of Appeal rejected the appeals 
lodged by Wagner, Rohn, Schuppel and Gadeke and condemned them 
collectively to pay costs. 

The Court quashed the ruling of 23rd April, 1946, which rejected the 
arguments of Griiner based on lack of competence, together with the judg¬ 
ment of 3rd May, 1946, as far as it related to Griiner. 

Since the acts contained in the charge against Griiner did not tall within 
the jurisdiction of the existing French Courts, the Court stated that a 
reference back for re-trial was not possible and that Griiner was to be freed 
if he was not detained for another reason or required by an Allied 
authority ,( l ) 


B. NOTES ON THE CASE 

1. THE LEGAL BASIS OF THE TRIBUNAL AND ITS JURISDICTION 

The Tribunal was convened by virtue of the French Ordinance ol 28th 
August, 1944, Concerning the Prosecution of War Cnminals.(-) 

Art. 177 of the Code de Justice Militaire, on which the Tribunal relied 
when rejecting the arguments of Gruner's Counsel in making his plea to 
the jurisdiction of the former, includes the tollowing passage. 

“ If the juge d'instruction ... is of the opinion that the act charged 
constitutes an offence within the military jurisdiction he shall refer 
the accused for trial to a Military Tribunal, Article 68 not bei g 
applicable. ...” 

Article 68 lays down the exclusive authority of the Indictments Division 
(Chamhre des mises en accusation) of the Court of Appeal to commit cases 
to a Military Tribunal for trial.( 3 ) 

The Court of Appeal, however, ruled that an accused was, despite t e 
provisions of Art. 177, still entitled, under Art. 81( ), to 9“ e! \ 10 
diction of the Tribunal at any time before the hearin g o wi ni>scs . _ 

(>) Griiner was subsequently handed over to the MtiAAuAonte [^‘rial.by Irtish 
Military Court (which has jurisdiction to try all w ar crime ^ f ng to 

victims). Griiner succeeded in escaping on the eve of his tnal and at the date oi go. b 
press of this Volume he had not been recaptured. 

(*) See p. 93. 

(»> See p. 97. 

(*) See p. 47. 


(') See pp. 97 and 99. 
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Court of Appeal went on to state that the Tribunal had in fact been without 
jurisdiction to try Griiner, whose crimes were committed in Germany 
against Allied prisoners and were therefore outside the scope of Art. 1 of 
the Ordinance of 28th August, 1944.( 1 ) 

As will be seen, Griiner could properly have been tried by a Military 
Government Tribunal in the French Zone of Germany^ 2 ) 

One word may be added regarding the reliance placed by the Tribunal 
on the fact that Art. 68 of the Code de Justice Militaire was inapplicable 
in war time. 

At the time of the trial (April, 1946), fighting between France and the 
ex-enemy countries had ceased. The question whether, under International 
Law', in view of the fact that no treaty of peace had been signed with Germany, 
the war against Germany must still be regarded as being in progress, is, 
however, ol no relevance to provisions of municipal law such as Art. 68 of 
the Code de Justice Militaire. Each country is free to appoint, for its own 
internal legal purposes, an official date at which the war is to be deemed 
to have ended. For the French legal system, the date so appointed was 
1st June, 1946, for that of the United States, 31st December, I946.( 3 ) On 
the other hand, the British Government has taken the view that, no treaty 
ot peace or declaration of the Allied Powers terminating the state of war 
with Germany having been made, the United Kingdom is still in a state of 
war with Germany, although, as provided in the Declaration of Surrender 
ot 5th June, 1945. all active hostilities have ceased. (R. v. Bottril, ex parte 
Kuchenmeister [1946] 1 All England Reports, p. 635). 

2. PRISONERS OF WAR RIGHTS NOT GRANTED TO PERSONS ACCUSED OF WAR 
CRIMES 

It is a recognised rule that a person accused of having committed war 
crimes is not entitled to the rights in connection with his trial laid down for 
the benefit of prisoners of war by the Geneva Prisoners of War Convention 
p u ] in,crestin S corollary is provided by the decision of the 
French Court of Appeal that Wagner was not entitled to the rights provided 
tor a prisoner of war under French La\\\{ h ) 


3. THE CHARGES AGAINST THE ACCUSED 


Article 1 of the Ordinance makes certain persons punishable for breaches 
ot French law in respect of specified persons and property, provided that 
their acts are not justified by the laws and customs of war.(*) 


( ) See p. 48. 

(*) See p. 101 

(*) President Truman, in a proclamation on 31st December 1946 annnnruwt 

effeCt p he offlc ' a , 1 termination of hostilities of the Second World War At a 
e^<£° nferenC 1 ^ P 0 ; nt ed out that his proclamation did not officially end the state of 

sSSSrKS! sics J4s, , B2^a.‘jBSRcs 


(•) See pp. 2-3. 
(•) See p. 94. 
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In the Wagner trial the legal provisions describing the offences which the 
accused were alleged by the Prosecution to have committed, were those 
contained in Arts. 75, 77, 295, 296 and 297 of the Code Penal and in the 
Ordinance of 28th August, 1944. It is interesting to examine these in turn. 

(u) Art 77 of the Code provides that any foreigner who commits any of 
the acts referred to in Art.75 (2), (3), (4) and (5) and in Art. 76 thereof shall 
be guilty of espionage and punished by death. 

Provocation to commit, or proposal to commit, one of the crimes set out 
in these paragraphs of Art. 75, or in Arts. 76 or 77 itself, shall also be punished 
as espionage. 

The only provision referred to in Art. 77 which is relevant to the present 
discussion is the following paragraph from Art. 75: 

“ 75. The following shall be guilty of treason and punished with 
death: 


“ (4) Any Frenchman who, in time of war, incites soldiers or 
sailors to pass into the service of a foreign power, facilitates such an 
act, or carries out enrolments for the benefit of a power at war wit 
France.” 

These provisions were the basis of the charges of inciting Frenchmen to 
bear arms against France which were made against Wagner, Rohn and 
Schuppel. 

(h) Article 114 of the Code Penal provides that: 

“ Whenever a public official, an agent or an officer of the G°vermnent 
orders or commits an arbitrary act against, or aUempt against nd v.dual 
liberty, the civic rights of one or more citizens, or the Constitution, he 
shall be sentenced to civic degradation. 

“ If however, he pleads that he acted under orders of his superiors 
for objects which were within their province, and con^'rning wh.ch 
owed them obedience due to rank, he shall be exempt from punishment, 
which shall be applied only to the superiors who gave the order. 

It will be recalled that Wagner was charged with attempts against ,n 1 ‘ 

vidual liberty. It should be noted that under Art. -5 0 he-iccomDanied 
penalty of“ civic degradation ” must, in the case o an a i , 
by a sentence of imprisonment for a term not excee ing ive } 

(c) The remaining three Articles of the Code Penal which 
to in the Act d'Accusation and in the judgment of the n , 
the alleged offences, were as follows: 

“ 295. Homicide committed voluntarily is called murder.( ^ 

“ 296. Murder committed with premeditation or by ioul plav( ) is 

called premeditated murder.( 3 ) ___ 

(*) In the French, “ meutre.” 

(*) In ‘he French, “ guet-apens.” .. , „ d .. prem editated murder ” arc 

( s ) In the French, “assassinat. The term miirder a P a5;sassinat " No closer 
used throughout these pages as signifying^ meutre __ translated as “ murder,” 
equivalents are available ; for instant*, if assa “‘" a \. manslaughter ” whereas such a 
then “ meutre ” would have to be rendered as perhaps manslaughter, wnc 

translation would be inexact. 
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“ 297. Premeditation consists of forming a plan, before the act, to 
make an attempt against the person of a specific individual, or of anyone 
who may be found or encountered, even if the plan should depend on 
the existence of some circumstances or the fulfilment of some condition. ” 

It will be recalled that Hugo Griiner was charged with having committed 
premeditated murder, and Wagner, Rohn, Schuppel, Gadeke, Luger, Semar 
and Huber with having been accomplices thereto. (As to complicity, see 
p. 17.) 

(</) Reference was also made to the Ordinance of 28th August, 1944. 

Article 2(1) thereof states that illegal recruitment of armed forces, as 
specified in Art. 92 of the Code Penal , shall include all recruitment by the 
enemy or his agents. The provisions of Art. 92 are as follows : 

“ Whoever raises armed forces or causes them to be raised, or 
engages or recruits soldiers, or causes them to be engaged or recruited, 
or furnishes them with or procures for them arms or munitions, without 
the orders or permission of a lawful authority, shall suffer death.” 

These provisions would provide a basis for the charges against Wagner, 
Rohn, Schuppel and Gadeke, alleging recruitment for the benefit of a 
foreign power at war with France. 

Art. 2(4) of the Ordinance provides that: 

“ Premeditated murder, as specified in Art. 296 of the Code Pinal 
shall be interpreted to include killing as a form of reprisal.” 

Art. 2 (5) of the Ordinance states that: “ Illegal restraint, as specified in 
Arts. 341, 342 and 343 of the Code Penal shall include forced labour of 
civilians and deportation for any reason w hatever of any detained or interned 
person against whom no sentence which is in accordance with the laws and 
customs of war has been pronounced.” 

The wording of Art. 341 is as follows: 

“ With the exception of cases in which the law orders the seizing of 
accused oersons, whoever arrests, detains or sequestrates any person 
without the order of the constituted authority, shall be punished with a 
term of penal servitude.” 

“ Whoever affords a place for carrying out the imprisonment or 
sequestration shall undergo the same penalty.” 

Arts. 342 and 343 set out the circumstances in which sentences of penal 
servitude for life, or imprisonment for from two to five years may be delivered 
for the commission of this offence. 

These provisions would provide the basis for the charge of attempts against 
individual liberty, brought against Wagner. 

Art. 23 and the first paragraph of Art. 24 of the Law of 29th July, 1881, 
on the liberty of the Press, on which a plea was based by Wagner, Rohn’, 
Schuppel and Gadeke, run as follows: 

“ Art. 23. Anyone who by speech, shouts or threats uttered in public 
places or meetings, either by writing or printed matter sold or distributed, 
placed on sale or displayed in public places or meetings, or by placards 
or posters displayed to the public eye, has directly provoked the author 


or authors to commit an act defined as a crime or a delict, if the provoca¬ 
tion has been effective, shall be punished as an accomplice in that act. 
This provision shall apply also when the provocation has only resulted 
in an attempted crime, as defined in Art. 2 of the Code Penal. 

Art. 24. Anyone who by any of the means set out in the preceding 
Article has directly provoked anyone to theft, murder, pillage, arson or 
one of the crimes or delicts made punishable by Arts. 309 and 313 of the 
Code Penal, or one of the crimes made punishable by Art. 435 of the 
Code Penal, or one of the crimes or delicts provided against by Arts. 75 
to 85 inclusive of the same code, shall be punished, where this provoca¬ 
tion has not been put into effect, by from one year to five years’ im¬ 
prisonment and a fine of from 1,000 to 1,000,000 francs. , . .” 

As has been seen,( l ) the Court of Appeal ruled that Counsel for Wagner, 
Rohn and Schuppel should have requested that a subsidiary question be 
put to the judges of the Military Tribunal asking whether the accused came 
within the terms of Article 24, but, since they had failed to do so, that Article 
had no application to the case. 

Art. 88 and 90 of the Code de Justice MHilaire, to which reference was 
made by the Defence in connection with their plea based on the fact that the 
judges were not asked whether the acts charged were justified by the laws and 
customs of war,( 2 ) make the follow ing provisions, regarding the questions 
which the President of a Military Tribunal must or may put to the judges 
thereof; they elucidate also the plea of the Defence, based on Arts. 23 and -4 
of the Law on the Freedom of the Press, referred to in the last paragraph . 

“ Art. 88. The President shall ask the questions arising out of the 
Indictment and the proceedings in Court which must be put to the 
Judges. 

“ He may also, acting ex officio, put to them subsidiary questions, if 
the proceedings have shown that the principal act can be considered 
either as an offence punishable by a different penalty or as a crime or 
delict under the general law ; but in this case he must declare is 
intentions in public sitting before the closing of the proceedings, in 
order to put the public prosecutor, the accused and his Counsel, in a 
position to give their observations in due course. 

“ Art. 90. The questions shall be put by the President in the following 
order for each accused : 

“ (l) is the accused guilty of the act of which he is charged ? 

“ (2) was this act committed in such and such aggravating circum¬ 
stances ? 

(3) was this act committed in such and such circumstances which 
make it excusable according to the law ? 

II 

• • • • • 

The investigation attempted in the previous paragraphs of the specific 
offences which the accused were alleged to have committed and o various 
provisions of French law relied upon by both Counsel and the Tribunal is 
of value, since it illustrate s French state practice in the matter of war crimes, 

(’) See p. 47. 

(*) See p. 45. 

B 











54 


TRIAL OF ROBERT WAGNER 


as do also, for instance, the provisions relating to the defence of superior 
orders, to be discussed later The emphasis placed on breach of provisions 
of French law and defences based upon the same law does not signify, however, 
that the accused were not tried also for offences against the laws and customs 
of war. The French practice is merely an example of the prevailing con¬ 
tinental approach to war crimes and their punishment, according to which 
the accused must be shown to have committed some breach of municipal 
law which was at the same time not justified by the laws and customs of war. 
In many trials of alleged war criminals by French Military Tribunal, the 
judges are specifically asked whether the acts proved against the accused 
were justified by the laws and customs of war. The Court of Appeal had to 
decide upon a plea based upon the fact that this step had not been taken in 
the Wagner Trial, and ruled that it was not necessary that the Judges should 
be asked this specific question, because Art. 1 of the Ordinance of 28th August 
1944, made it clear that the legality of an accused’s acts under the laws and 
customs of war would render him not guilty of an offence. It was not, 
therefore, necessary to ask the judges whether this element of justification 
existed. 

4. THF. DEFENCE OF SUPERIOR ORDERS 

Wagner occasionally referred to orders he had received from Hitler. All 
other accused claimed to have acted on orders from Wagner, either in the 
latter’s capacity as Head of the Civil Administration or as Gauleiter. Only 
in Luger’s case, however, was the plea of superior orders successful in securing 
an acquittal. 

The Judgment of the Tribunal states that Luger was acquitted in virtue 
of Art. 3 of the Ordinance, which lays down broadly that superior orders, 
w hile they “ cannot be pleaded as justification within the meaning of Art. 327 
of the Code Penal," may, in suitable cases, be pleaded as an extenuating or 
exculpating circumstance. 

Art. 327 of the Code Penal provides : 

“ No crime or delict is committed when the homicide, wounding or 
striking was ordered by the law or by legal authority.” 

The Judges answered in the affirmative the question whether, in committing 
the acts proved against him, Luger had “acted under the orders of his 
superiors, for objects which were within their province, and concerning 
which he owed them obedience due to rank.” On the other hand, whenever 
the Judges were asked whether any of the other accused had acted under 
similar circumstances, their answefs were in the negative. 

The Prosecution, and the Tribunal, made reference, in the Acte d'Accusa¬ 
tion and in the judgment respectively, to Art. 114 of the Code Penal, and, 
in view of the wording of Art. 3 of the Ordinance, it is interesting to examine 
the former provision.( l ) 

The first paragraph thereof states that any public official who has ordered 
or committed an arbitrary act against, or an attempt against, individual 
liberty, the civic rights of one or more citizens, or the Constitution, shall 
suffer civic degradation. The second paragraph, however, states that if he 

(') Sec also earlier in these notes, p. 51. 
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pleads that he acted under the orders of his superiors, for objects which 
were within their province, and concerning which he owed them obedience 
due to rank, he shall not suffer this punishment, which shall be applied only 
to the superiors who gave the order. 

The similarity between the wording of this second paragraph and that of 
the question put to the Judges whether Luger acted under superior orders 
(see above) is evident. The position seems to be that the defence of superior 
orders, when pleaded in war crime trials before French Military Tribunals, 
does not constitute an absolute defence such as is envisaged in Art. 327, 
but that circumstances similar to those described in the second paragraph of 
Art. 114 may constitute an extenuating or exculpating circumstance. It is 
left to the Tribunal to decide in each case, whether and to what extent the 
plea is to be heeded.(')• 


(*) See Michel de Juglart, Repertoire Melhodique de la Jurisprudence Militaire. (Paris, 
1946), pp. 242-5. 







CASE No. 14 


Trial of GUNTHER THIELE and 
GEORG STEINERT 

UNITED STATES MILITARY COMMISSION, AUGSBERG, GERMANY, I3TH JUNE, 

1945.(‘) 

A. OUTLINE OF THE PROCEEDINGS 

The accused, a German army lieutenant and grenadier respectively, were 
charged with a violation of the Laws of War. The specification against 
Thiele alleged that he ” did, at or near Billingsbach, Germany, on or about 

17th April, 1945, wrongfully and unlawfully order that.. 

an American prisoner of war, be killed, which order was then and there 
executed by a member of his command.” It was alleged that Steinert 
“ did, at or near Billingsbach, Germany, on or about 17th April, 1945, 
wrongfully and unlawfully kill ” the same named prisoner of war. Both 
pleaded not guilty. 

It was shown that a United States officer was wounded and taken prisoner 
by members of the command of Lieutenant Thiele. Captain Schwaben, the 
battalion commander and superior officer of Lieutenant Thiele, sent an 
order to Lieutenant Thiele to kill the prisoner. Lieutenant Thiele then 
ordered Grenadier Steinert to do the killing, and Grenadier Steinert carried 
out this order. The accused were, at the time of the offence, part of a 
German unit which was closely surrounded by United States troops, from 
whom the Germans were hiding. 

The accused were sentenced to death by hanging. On the recommendation 
of his Staff Judge Advocate, however, the appointing authority commuted 
the sentences to terms of imprisonment for life. 

B. NOTES ON THE CASE 

1. THE LEGAL BASIS OF THE COMMISSION 

This trial, like the following two annotated in the present document, was 
held before the promulgation by order of General Eisenhower of the directive 
regarding Military Commissions in the European Theatre of Operations of 
25th August, 1945.(*) In respect of the present trial, the authority to 
appoint the Military Commission was delegated by the Commanding 
General, European Theatre of Operations, to the Commanding General, 
12th Army Group, by letter dated 19th November, 1944, with power of 
redelegation. This power was delegated by the Commanding General, 
12th Army Group, to the Commanding General, Seventh United States 
Army, by letter dated 21st May, 1945. In the first letter authority was 
given to the Commanding Generals, Sixth and Twelfth Army Groups, to 

(■) This report and the following three contained in this Volume are based not on 
complete transcripts of the trials, which were not available to the Secretariat of the United 
Nations War Crimes Commission, but on trial summaries furnished bv the United States 
authorities. 

(*) See Annex III, p. 105. 
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appoint Military Commission for the trial of persons subject to the juris¬ 
diction of such commissions who were “ charged with espionage or with 
such violation of the laws of war as threaten or impair the security of their 
forces, or the effectiveness and ability of such forces or members thereof.” 
By a radio message from the Commanding General, Seventh Army, to the 
Commanding General, 12th Army Group, dated 4th June, 1945, the facts 
of this case were stated and the opinion was expressed that they came under 
the provisions set out above in that they were acts that threatened or impaired 
the security of United States forces, or the effectiveness and ability of those 
forces or members thereof. Advice was given in the same way of the 
intention to try this case and concurrence was requested to this and similar 
trials. Authority to hold the trial was then given. 

2. CONFIRMATION OF SENTENCES 

Paragraph 12 (Review) of the European directive of 25th August, 1945, 
provides that: 

“(a) Every record of trial by military commission will be referred by the 
appointing authority to his staff judge advocate for review before 
he acts thereon. 

“</>) Every record of trial in which a death sentence is adjudged, if such 
sentence is approved and not commuted by the appointing authority, 
will be forwarded to the Deputy Theatre Judge Advocate, War 
Crimes Branch, this headquarters, APO 757, for review by the 
Theatre Judge Advocate or his deputy and presentation with appro¬ 
priate recommendations to the confirming authority for action.” 

The first three United States trials dealt with in the present volume( l ) 
all took place before the promulgation of the directive of August 25th, 1945, 
but in each case a review of the proceedings was submitted to the appointing 
authority by his Staff Judge Advocate and before a death sentence was 
carried out a further review was prepared by the Deputy Theatre Judge 
Advocate for the Commanding General, European Theatre of Operations. 

3. THE LEGAL NATURE OF THE OFFENCE 

The acts of the accused were in violation of Art. 2 of the 1929 Geneva 
Prisoners of War Convention and of Art. 23 (<j of the Hague Convention 
No. IV of 1907. These run as follows : 

“ Art. 2. Prisoners of war are in the power of the hostile Govern¬ 
ment, but not of the individuals or formation which captured them. 

'• They shall at all times be humanely treated and protected, particu¬ 
larly against acts of violence, from insults and from public curiosity.” 

“ Measures of reprisal against them are forbidden.” 

“ Art. 23. In addition to the prohibitions provided by special 
Conventions, it is particularly forbidden : 

(c) To kill or wound an enemy who, having laid down his arms, or no 
longer having means of defence, has surrendered at discretion.” 


(*) See pp. 56-64. 
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4. THE DEFENCE OF SUPERIOR ORDERS 

The Defence, in putting forward the plea of superior orders on behalf 
of both accused, quoted Section IV, paragraph 47, of the Deutsches Militaer- 
strafgesetzbuch (German Military Penal Code): 

“ (I) If in the execution of an order relating to Service matters a 
penal law is violated, the commanding officer is solely responsible. 
Nevertheless, the subordinate obeying the order is subject to penalty 
as accomplice : 1. If he transgressed the order given, or 2, if he knew 
that the order of the commanding officer concerned an action the pur¬ 
pose of which was to commit a general or military crime or mis- 
deameanour. 

“ (2) If the guilt of the subordinate is minor, his punishment may be 
suspended.’ 

The law relating to the plea of superior orders has already been discussed 
in Volumes i and II of this series.(‘) It will suffice here to point out that 
the plea was rejected by the Commission, but that, on the recommendation 
of his Staff Judge Advocate, the Commanding General, 7th United States 
Army, commuted the sentences to imprisonment for life. 

5. THE DEFENCE OF MILITARY NECESSITY 

The accused raised the defence that their acts were legal because based 
on military necessity. The Court, however, rejected this plea. 

On this point, Oppenheim-Lauterpacht, International Law, Vol. II, 6th 
Edition (Revised), pages 183-4, states: 

“ As soon as usages of warfare have by custom or treaty evolved 
into laws of war, they are binding upon belligerents under all circum¬ 
stances and conditions, except in the case of reprisals as retaliation 
against a belligerent for illegitimate acts of warfare by the members 
of his armed forces or his other subjects. In accordance with the 
German proverb, Kreigsraeson geht vor Kriegsmanier (necessity in war 
overrules the manner of warfare ), many German authors before the 
World War were already maintaining that the laws of war lose their 
binding force in case of extreme necessity. Such a case was said to 
arise when violation of the laws of war alone offers, either a means 
of escape from extreme danger, or the realization of the purpose of 
war—namely, the overpowering of the opponent. This alleged excep¬ 
tion to the binding force of the law of war was, however, not at all 
generally accepted by German writers. . . The proverb dates very 
far back in the history of warfare. It originated and found recognition 
in those times when warfare was not regulated by laws of war, i.e., 
generally binding customs and international treaties, but only by 
usages ( Manier , i.e., Brauch). ... In our days, however, warfare is 
no longer regulated by usages only, but to a greater extent by laws— 
firm rules recognized either by international treaties or by general 
custom. These conventional and customary rules cannot be overruled 
by necessity, unless they are framed in such a way as not to apply to a 
case of necessity in self preservation. . . Art. 22 of the Hague 

(') Volume I, pp. 16-20 and 31-33 ; and Volume II, p. 152. 
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Regulations stipulates distinctly that the right of belligerents to adopt 
means of injuring the enemy is not unlimited, and this rule does not 
lose its binding force in a case of necessity. What may be ignored in 
the case of military necessity arc not the laws of war, but only the 
usages of war.” 

The accused in this case had violated the laws of war as expressed in 
solemn treaty obligations and, therefore, the doctrine of military necessity 
was no defence. 








CASE No. 15 


Trial of PETER BACK 

UNITED STATES MILITARY COMMISSION, AHRWE1LER, GERMANY. 16TH JUNE, 1945 

A. OUTLINE OF THE PROCEEDINGS 

It was charged that Peter Back, a German civilian, “ did, at or near 
Preist, Germany, on or about 15th August, 1944, violate the laws and 
usages of war by wilfully, deliberately and feloniously killing an American 
airman, name and rank unknown, a member of the Allied Forces, who had 
parachuted to earth at said time and place in hostile territory and was then 
without auy means of defence.” He pleaded not guilty. 

It was shown that the accused had shot an unarmed airman who had 
been forced to descend by parachute on to German territory. The Com¬ 
mission passed a sentence of death. The Army Judge Advocate recom¬ 
mended that the sentence be approved, but execution stayed pending further 
orders. 

B. NOTES ON THE CASE 

1. LEGAL BASIS OF THE COMMISSION 

Like the last trial, the present proceedings were held by virtue of powers 
redelegated by the Commanding General, 12th Army Group, in this instance 
to the Commanding General, 15th United States Army. 

2. THE NATURE OF THE OFFENCE 

The accused was charged with “ wilfully, deliberately and feloniously 
killing ” an American airman ; this phraseology is in part reminiscent of 
that used in the charge in the Jaluil Atoll Case,( 1 ) and approximates to the 
definition of murder in United States Law as “ the unlawful killing of a 
human being with malice aforethought.” 

The accused admitted the killing, but pleaded that he committed it on 
the “ spur of the moment." and that he had no intention of killing. Never¬ 
theless. the Commission found him guilty of a deliberate killing. In this 
connection, it must be remembered that in United States Law (as in English 
Law) it is not necessary that the intention to kill ” should have been con¬ 
ceived for any particular period of time. It is as much premeditation if it 
entered into the mind of the guilty agent a moment before the act as if it 
entered ten years before. ”(*) In the words of another authority, “a man 
who wantonly, intentionally and violently kills another shows by that act, 
not indeed the existence of hatred of long standing, but the existence of 
deadly hatred, instantly conceived and executed ; which is at least as bad, 
if not worse. This, in the strict sense of the words, is malice aforethought,” 
though “ not long aforethought."( 3 ) In this case, the rapidity with which 
the execution followed the forming of the intent did not reduce the degree 
of the crime, which was treated as murder. 

C) See Volume I of this series, pp- 71-80. 

( -) Wharton. Criminal Law, 12th Edition, Volume I, See. 507. 

Stephen. Digest of Criminal Law, 5th Edition, Art. 244 (o). 
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A subsequent assault by two others, hastening the death of the victim, 
did not relieve Back of guilt. “ Liability for homicide does not depend 
upon the fact that death is the immediate consequence of the injury inflicted 
by the accused. One who inflicts an injury is deemed by the law to be 
guilty of homicide if the injury contributes to the death. If two persons 
inflict wounds at different times . . . (and) if at the moment of death it 
can be said that both injuries are contributing thereto, the responsibility 
rests on both actors. In such cases the law does not measure the effects 
of the several injuries in order to determine which contributed in greater 
degree to bring about the death.”(*) 

The accused was a civilian, and his conviction is further proof that civilians 
as well as combatants are liable to be brought before war crimes tribunals 
accused of breach of the laws and usages of war.( 2 ) 

3. MADNESS AS A DEFENCE 

There was some evidence that the accused was known at times to act 
without thinking, but the report of a neuro-psychiatrist, who examined 
him a few days before the trial, stated that he was sane. The entry of this 
latter evidence is an interesting indication that the defence that madness 
deprived the accused of the requisite mens rea might have been considered 
admissible in a war crime trial had it been put forward. 


*') American Jurisprudence, Homicide, Sec. 4S. 

( J > See also Volume I of this series, pp. 53-1 and 103. 
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CASE No. 16 

Trial of 

ALBERT BURY and WILHELM HAFNER 

UNITED STATES MILITARY COMMISSION, FREISING, GERMANY, IS™ JULY, 1945 

A. OUTLINE OF THE PROCEEDINGS 

Bury, ex-police chief of Langenselbod, Kreis Hanau, Germany, and 
Hafner, ex-policeman in the same place, were accused of unlawfully killing 
a United States prisoner of war. It was alleged that the former accused 
delivered the prisoner to the latter, with instructions to kill him, and that 
Hafner carried out these orders. The airman was taken to a secluded spot 
and shot. Bury stated that he had orders that "terror flyers’’ were no longer 
to be granted the protection of prisoners of war and were to be killed by 
lynching or beating and that the police were not to protect “ terror flyers ” 
if the populace lynched them. Both accused were sentenced to death by 
hanging and the sentences were confirmed. 

B. NOTES ON THE CASE 

1. THE LEGAL BASIS OF THE COMMISSION 

The proceedings again were based upon a delegation by the Commanding 
General, 12th Army Group, of the power to hold war crime trials, dele¬ 
gated to him by the Commanding General, European Theatre of Operations. 

2. RULES OF PROCEDURE 

The trial W'as held before the promulgation of the European directive,! 1 ) 
but basic provisions regarding procedure similar to those set out therein 
were made for these proceedings. In the Special Order appointing the 
Commission, power was granted to it to make such rules for the conduct 
of the proceedings, consistent with the powers of a Military Commission, 
as were deemed necessary for a full and fair trial. The Order further provided 
that the Commission was not bound by the rules of procedure and evidence 
prescribed for General Courts Martial, but such evidence was to be admitted 
as had probative value to a reasonable man. In paragraphs 2 and 3 of the 
European directive it was subsequently provided : 

“ Military commissions shall have power tc make, as occasion 
requires, such rules for the conduct of their proceedings consistent 
with the powers of such commissions, and with the rules of procedure 
herein set forth, as are deemed necessary for a full and fair trial of the 
accused, having regard for, without being bound by, the rules of proce¬ 
dure and evidence prescribed for general courts martial. . . . Such 
evidence shall be admitted before a military commission as, in the 
opinion of the President of the commission, has probative value to a 
reasonable man.” 

(’) See p. 56. 
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In the present trial, the Commission announced at the outset that its 
proceedings were to “ be governed generally by the rules of procedure 
and evidence as laid down in the Manual for Courts Martial with the 
following changes. Statements made by the accused in the course of 
investigations which appear to be regularly and properly authenticated will 
be admitted in evidence, subject to such attack as the accused may desire 
to make. The statements made by the accused that are admitted in evidence 
will be received generally against all of the accused subject to such rebuttal 
as the accused or any of them may elect to make. The accused will be 
accorded the same privileges with regard to testifying as are accorded 
accused persons in trials before American Courts Martial, but if the accused 
or any of them elect to take the stand as an unsworn witness, he will be 
subject to cross-examination. If the accused elects to remain silent, the 
fact may be the subject of all reasonable inferences and comments.” 

It will be noted that the rule giving effect to the extra-judicial statements 
of one accused against another was different from that prevailing in Courts 
Martial. In paragraph 76, the Manual for Courts Martial , U.S. Army, 
provides: “ The accused, whether he has testified or not, may make an 
unsworn statement to the court in denial, explanation, or extenuation of the 
offences charged, but this right does not permit the filing of the accused’s 
own affidavit. This statement is not evidence, and the accused cannot be 
cross-examined upon it, but the prosecution may rebut statements of lact 
therein by evidence. Such consideration will be given the statement as the 
court deems warranted. The statement may be oral or in writing, or both. 
... If the statement made by an accused himself includes admissions 
or confessions, they may be considered as evidence in the case, but in a joint 
trial the statement by one accused is not evidence against his co-accused.. ..” 
Paragraph 114(c) states : “ . . . The fact that a confession or admission of 
one conspirator is inadmissible against the others does not prevent the use ot 
such confession or admission against the one who made it, but any such 
confession or admission cannot be considered as evidence against the others. 
Thfc effect of an unsworn statement made by one ot several joint offenders 
at the trial is likewise to be confined to the one who made it.... ’ (’) 

The remaining provisions of the Manual which were rendered inapplicable 
to the present proceedings are those contained in paragraphs 77 and 121 ( b). 
Paragraph 77, inter alia, states: “The failure of an accused to take the 
stand must not be commented upon ; . . .” In so far as an accused 
became liable to cross-examination even if unsworn, a departure was made 
also from paragraph 121 ( b), which provides that: ”... An accused 
person taking the stand as a witness becomes subject to cross-examination 
like any other witness. .. .” ( 2 ) 

3. THE NATURE OF THE OFFENCE 

The offence was said to be a breach of the Hague Convention No. IV, 
Arts. 4 and 23, and of the Geneva Prisoners of War Convention, Arts. 2 and 3. 

(*) Regarding the question of the admissibility of evidence by one accused agaunst 
another in the Belsen trial, held by a British Military Court, see Volume II, pp. 134-5. 

(-) Italics inserted. In British war crime trials, by contrast, where an accused chooses 
not to appear as a witness on oath, he may make an unsworn statement, on which he is 
not subject to cross-examination. (Rules of Procedure 40 and 41.) 
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Art. 4 of the Hague Convention provides : 

“ Art. 4. Prisoners of war are in the power of the hostile Govern¬ 
ment. but not of the individuals or corps who capture them. They 
must be humanely treated. . . 

Art. 3 of the Geneva Convention states : 

“ Art. 3. Prisoners of war are entitled to respect for their persons 
and honour. . . .”(*) 

4. THE DEFENCE OF SUPERIOR ORDERS 

The plea of superior orders was raised on behalf of both accused, but the 
Commission rejected it. 

It is worthy of note that his own testimony showed that Bury had some 
latitude in determining whether or not any specific flyer should be killed. 
He received no explicit order with respect to the victim, and there was 
nothing to show that the haste and callousness with which the American 
flyer was dispatched was made necessary by the circumstances. Hafner is 
not recorded as having made any protest against the order. When he 
reported to Bury that the job was done. Bury replied, “ It is right so.” 

It is not proposed to examine at length the law relating to superior orders 
in war crimes cases.( J ) It would be permissible, however, to relate to the 
tact> of the case the opinion of an authority on International Law not so 
far quoted on the present topic in these Volumes. 

Gluck, seeking to reconcile the dilemma in which a subordinate is placed 
by an order manifestly unlawful, compliance with which may later subject 
him to trial for a war crime, and refusal to comply with which may im¬ 
mediately subject him to disciplinary action, perhaps death, suggests that 
the following rule be applied : " An unlawful act of a soldier or officer in 
obedience to an order of his government or his military superior is not justifi¬ 
able it when he committed it he actually knew, or, considering the circum¬ 
stances, he had reasonable grounds for knowing that the act ordered is 
unlawful under (a) the laws and customs of warfare, or (A) the principles of 
criminal law generally prevailing in civilized nations, or (c) the law of his 
own country. In applying this rule, whenever the three legal systems clash, 
the last shall be subordinate.” ( 3 ) It is clear that the conduct of the accused 
in the present case was unlawful under the laws and customs of warfare 
and equally so under principles of criminal law prevailing in civilized 
nations, and it seems that Gluck s test was satisfied, involving as it does 
the objective factor of reasonableness “ considering the circumstances.” 


For A r ij c | e ? of the 1929 Convention arid Article 23(c) of the 1907 Convention 
see pp. 57-8. 

(-) See the references set out on p. 58. 

t 1 ) Gluck, War Criminals , Their Prosecution and Punishment, pp. 155-156. 


CASES Nos. 17 and 18 


Trials of ANTON SCHOSSER, 
and of JOSEF GOLDBRUNNER and 
ALFONS JACOB WILM 

UNITED STATES MILITARY COMMISSIONS AT DACHAU, 14-15TH AND 
17TH SEPTEMBER, 1945 

A. OUTLINE OF THE PROCEEDINGS 

The three accused were charged with a violation of the Laws of War, in 
that they, ” German civilians, did, at or near Moosinning, Germany, on 
or about 20th July. 1944, wilfully, deliberately and wrongfully encourage, 
aid, abet, and participate in the killing of” a named United States airman, 
an unarmed prisoner of war. 

It was alleged that the airman had been shot by Schosser and his body 
thrown into a canal by two and perhaps all three accused. Schosser was 
sentenced to death on 15th September, 1945. This sentence was confirmed 
and put into effect. 

The trial against the remaining two accused was severed and on 
17th September, 1945, they were tried and acquitted. Schosser admitted that 
he had lied at his trial, confessed to the killing and exonerated Goldbrunner 
and Wilm. 

B. NOTES ON THE CASE 

I. THE LEGAL BASIS OF THE COMMISSIONS 

In both trials the appointment of the Commission and its proceedings were 
governed by the directive regarding Military' Commissions in the European 
Theatre of Operations of 25th August, 1945, to which reference has already 
been made.(*) 

In the first trial, each member of the Military Commission disqualified 
himself from the ensuing trial of Goldbrunner and Wilm and another military 
commission was appointed to try the remaining two accused. Paragraph 1, 
sub-paragraph (c) (Composition) of the directive simply provides that: 

” Military commissions shall be composed of not less than three 
commissioned officers of the United States Army. There shall also be 
appointed a trial judge advocate and defence counsel."' 

Paragraph 2 (Rules of Procedure), however, states that: ”... The 
provisions of Section VII, paragraphs 38-47, War Department FM 27-5, 
subject: “ Military Government and Civil Affairs,” dated 22nd December, 
1943, are designed as a general guide in this field and will be followed except 
as amended by this letter or other instructions of this headquarters. 
Sub-paragraph (a) (Military Commissions) of paragraph 40 (Composition) 
of War Department FM 27-5 contains the following provision : In 


(») See p. 56. 
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Art. 4 of the Hague Convention provides : 

“ Art. 4. Prisoners of war are in the power of the hostile Govern¬ 
ment, but not of the individuals or corps who capture them. They 
must be humanely treated. . . .” 

Art. 3 of the Geneva Convention states : 

“ Art. 3. Prisoners of war are entitled to respect for their persons 
and honour. . . .” (*) 

4. THE DEFENCE OF SUPERIOR ORDERS 

The plea of superior orders was raised on behalf of both accused, but the 
Commission rejected it. 

It is worthy of note that his own testimony showed that Bury had some 
latitude in determining whether or not any specific flyer should be killed. 
He received no explicit order with respect to the victim, and there was 
nothing to show that the haste and callousness with which the American 
flyer was dispatched was made necessary by the circumstances. Hafner is 
not recorded as having made any protest against the order. When he 
reported to Bury that the job was done. Bury replied, “ It is right so.” 

It is not proposed to examine at length the law relating to superior orders 
in war crimes cases.! 2 ) It would be permissible, however, to relate to the 
facts of the case the opinion of an authority on International Law not so 
far quoted on the present topic in these Volumes. 

Gluck, seeking to reconcile the dilemma in which a subordinate is placed 
by an order manifestly unlawful, compliance with which may later subject 
him to trial tor a war crime, and retusal to comply with which may im¬ 
mediately subject him to disciplinary action, perhaps death, suggests that 
the following rule be applied : “ An unlawful act of a soldier or officer in 
obedience to an order of his government or his military superior is not justifi¬ 
able if when he committed it he actually 'cnew, or, considering the circum¬ 
stances, he had reasonable grounds for knowing that the act ordered is 
unlawful under (n) the laws and customs of warfare, or (b) the principles of 
criminal law generally prevailing in civilized nations, or (c) the law of his 
own country. In applying this rule, whenever the three legal systems clash, 
the last shall be subordinate.” ( 3 ) It is clear that the conduct of the accused 
m the present case was unlawful under the laws and customs of warfare 
and equally so under principles of criminal law prevailing in civilized 
nations, and it seems that Gluck s test was satisfied, involving as it does 
the objective (actor of reasonableness “ considering the circumstances.” 


(l> Fo /,^ rticle 2 of lhc 1929 Convention and Article 23(c) of the 1907 Convention 
see pp. 57-s. 

(•') See the references set out on p. 58. 

( ') Gluck, H oc Criminals. Their Prosecution anil Punishment, pp. 155-156. 


CASES Nos. 17 and 18 


Trials of ANTON SCHOSSER, 
and of JOSEF GOLDBRUNNER and 
ALFONS JACOB WILM 

UNITED STATES MILITARY COMMISSIONS AT DACHAU, 14-15TH AND 
17TH SEPTEMBER, 1945 

A. OUTLINE OF THE PROCEEDINGS 

The three accused were charged with a violation of the Laws of War, in 
that they, “ German civilians, did, at or near Moosinning, Germany, on 
or about 20th July, 1944, wilfully, deliberately and wrongfully encourage, 
aid, abet, and participate in the killing of” a named United States airman, 
an unarmed prisoner of war. 

It was alleged that the airman had been shot by Schosser and his body 
thrown into a canal by two and perhaps all three accused. Schosser was 
sentenced to death on 15th September, 1945. This sentence was confirmed 
and put into effect. 

The trial against the remaining two accused was severed and on 
17th September, 1945, they were tried and acquitted. Schosser admitted that 
he had lied at his trial, confessed to the killing and exonerated Goldbrunner 
and Wilm. 

B. NOTES ON THE CASE 

1. THE LEGAL BASIS OF THE COMMISSIONS 

In both trials the appointment of the Commission and its proceedings were 
governed by the directive regarding Military Commissions in the European 
Theatre of Operations of 25th August, 1945, to which reference has already 
been made.! 1 ) 

In the first trial, each member of the Military Commission disqualified 
himself from the ensuing trial of Goldbrunner and Wilm and another military 
commission was appointed to try the remaining two accused. Paragrap , 
sub-paragraph (c) (Composition) of the directive simply provides that: 

“ Military commissions shall be composed of not less than three 
commissioned officers of the United States Army. There shall also be 
appointed a trial judge advocate and defence counsel. 

Paragraph 2 (Rules of Procedure), however, states that: “ • • • The 
provisions of Section VII, paragraphs 38-47, War Department FM - - , 
subject: “ Military Government and Civil Affairs, dated 2.-nd Decern r, 
1943, are designed as a general guide in this field and will be tollowe except 
as amended by this letter or other instructions of this headquarters. 
Sub-paragraph (a) (Military Commissions) of paragraph 40 (Composition) 
of War Department FM 27-5 contains the following provision : ... in 


(*) See p. 56. 
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general, the rules for army or navy general courts martial will serve as a 
guide in determining the compositions of military commissions, including 
the designation of law members, trial judge advocates, and necessary 
assistants. . . 

The appointment of a new Commission for the second trial would seem, 
therefore, to be an application to a war crime trial of the provisions of 
paragraph 70 (6) of the Manual for Courts Martial , U.S. Army : “ . . . 
W here, as a result ol action on a motion to sever, trial of one or more accused 
is deferred, the facts will be reported at once to the appointing authority 
by the trial judge advocate in order that such authority may take appropriate 
action with a view to the trial of such accused by another court, or other 
disposition of the charges as to such accused.” 

2. THE SEVERANCE OF TRIALS 

Upon a motion by Counsel for all accused, the Commission granted a 
severance of trial as to accused Alfons Jacob Wilm and Josef Goldbrunner. 
While the exact nature of the defence expected to be interposed by Gold¬ 
brunner and Wilm was only hinted at in the statements of Defence Counsel 
and in their affidavit testimony, it appeared that they would attempt to blame 
Schosser for the murder, and that their defence would therefore be almost 
diametrically opposed to his. The same Defence Counsel could not, 
therefore, adequately represent both Schosser and the two other accused 
in the same trial. As a result of the severance it became correct for 
Goldbrunner and Wilm to appear in the witness box among the witnesses 
for the Prosecution against Schosscr.(') 


<’> Se f Volume II, pp. 6-7, for an application for separate trials in the Bclsen Trial 
and ibid., pp. 134-5, regarding evidence by one accused against another. 


CASE No. 19 

Trial of ERICH KILLINGER and four others 

BRITISH MILITARY COURT, WUPPERTAL, 26TH NOVEMBER-3RD DECEMBER, 

1945 

A. OUTLINE OF THE PROCEEDINGS 

Erich Killinger, Heinz Junge, Otto Boehringer, Heinrich Eber'nardt and 
Gustav Bauer-Schlightergroll, former officers of the Luftwaffe, were charged 
with “ committing a war crime in that they at or near Oberursel, Germany, 
between 1st November, 1941 and 15th April, 1945, when members of the 
staff of the Luftwaffe Interrogation Centre known as Dulag Luft, in violation 
of the laws and usages of war were together concerned as parlies to the ill- 
treatment of British Prisoners of War.” All pleaded not guilty. 

The Prosecution claimed that the accused belonged to the German Air 
Force Interrogation Centre at Oberursel, near Frankfurt. This Centre was 
known to the German Air Force authorities as Auswertestelle West, but, 
more widely as Dulag Luft. The function of Dulag Luft was, shortly, 
to obtain information of an operational and vital nature from the captured 
crews of Allied machines. The allegation was that excessive heating ol the 
prisoners cells took place at Dulag Luft between the dates laid in the charge 
for the deliberate purpose of obtaining from prisoners of war information 
of a kind which under the Geneva Convention they were not bound to give, 
and that the accused were concerned in that ill-treatment. The Prosecution 
also alleged a “ lack of and refusal of required medical attention " and 
“ jn some cases, blows.” At first the Prosecutor also claimed that the 
methods used included prolonged solitary confinement and threats of 
delivery of the prisoner of war to the Gestapo and of shooting by the Ge¬ 
stapo, “on the basis that the prisoner of war might, because he did not answer 
sufficiently fully, be a saboteur.” After a consultation with one ol the 
Defence Officers, however, the Prosecutor withdrew the last two allegations. 

Killinger, Junge and Eberhardt were found guilty and sentenced to 
imprisonment for five, five and three years respectively. The remaining 
two accused were found not guilty. The sentences were confirmed by higher 
military authority. 


B. NOTES ON THE CASE 

1. THE LEGAL BASIS OF THE CHARGE 

The Prosecutor rested his case on the Geneva Prisoners ol War Convention 
of 1929, and in particular Arts. 2 and 5. Art. 5 reads as follows : 

“ Art. 5. Every prisoner of war is required to declare, it he is 
interrogated on the subject, his true names and rank, or his regimental 
number. If he infringes this rule, he exposes himself to a restriction of 
the privileges accorded to prisoners of his category. 

“ No pressure shall be exerted on prisoners to obtain information 
regarding the situation of their armed forces or their country. Prisoners 
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who refuse to reply may not be threatened, insulted, or exposed to 
unpleasantness or disadvantages of any kind whatsoever. 

“ If, by reason of his physical or mental condition, a prisoner is 
incapable of stating his identity, he shall be handed over to the Medical 
Service.” (‘) 

Pointing out that the prisoners who passed through Dulag Luft appeared 
to have had no exercise while there, Counsel quoted Art. 13 of the Con¬ 
vention : 

”... They shall have facilities for engaging in physical exercises 
and obtaining the benefit of being out of doors.” 

During his closing address, one of the Defence Counsel made three 
submissions regarding the scope of the Convention. The first was that 
under the Geneva Convention interrogation was not unlawful. The second 
was that to obtain information by a trick was not unlawful, under the same 
Convention. The third point was that to interrogate a wounded prisoner 
was not in itself unlawful unless it could be proved that that interrogation 
amounted to what could be described as physical or mental ill-treatment. 
The Court expressed its agreement with these three principles. 

It will be noticed that the charge alleged that the accused “ were together 
concerned as parties to the ill-treatment of British Prisoners of War.” 
In connection with this part of the charge the Prosecutor quoted Paragraph 
8 (ii) of the Royal Warrant:(-) 

“ Where there is evidence that a war crime has been the result of 
concerted action upon the part of a unit or group of men, then evidence 
given upon any charge relating to that crime against any member of 
such unit or group may be received as prima facie evidence of the 
responsibility of each member of that unit or group for that crime. 
In any such case all or any members of any such unit or group may 
be charged and tried jointly in respect of any such war crime and no 
application by any of them to be tried separately shall be allowed by 
the Court.” 

During the hearing of the closing addresses for the Defence, the Legal 
Member of the Court asked the Prosecutor what his attitude would be if 
the commandant of a prisoner-of-war camp, although completely ignorant 
of the ill usage of prisoners of war, was negligent in his supervision of his 
subordinates. Would the Prosecutor say that that made him a party to the 
ill-treatment, or would he say that in order to make a person a party he 
must be guilty ol more than negligence, and must at least come within the 
category of an aider and abettor as that phrase is commonly known to 
English criminal law ? The Prosecutor submitted that a man might be 
concerned as a party either through intention, where “ malice—a designed 
plan was present, or through neglect so acute that the established standards 
of English criminal law would apply. The standard of negligence would have 
to be of such a degree that it was considered criminal, gross, flagrant, “ or 
those other strong terms with which our English law books arc familiar.” 
He agreed with the Legal Member when the latter claimed that the only 

(') For Article 2 see p. 57. 

( 2 ) See Annex I. British Law Concerning Trials of War Criminals by Military Courts, on 
pp. 105-110 of Volume I of this series. 
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standard of neglect in accordance with English criminal law which would 
make a man guilty of a crime of a major nature was the neglect necessary 
to prove manslaughter, in other words, a recklessness and a complete dis¬ 
regard of the situation. Later during the hearing of the closing of the case 
for the Defence, the Legal Member announced that the Court had come 
to a decision on the interpretation of the phrase “ were concerned together 
as parties to the ill-treatment of British prisoners of war.” The Court had 
agreed that no amount of mere negligence, however gross, could bring a 
person within the category of a party as defined in the particulars of the 
charge ; that the word “ parties ” must of necessity mean that the person 
concerned must have had some knowledge of what was going on and must 
have deliberately refrained from stopping such practice ; and that the person, 
in order to be a party, must come within the category of a principal in the 
second degree or aider and abettor in the ill-treatment alleged. The words 
” aider and abettor ” and “ principal in the second degree ” would have 
the same meanings as in the ordinary criminal law of England. One of the 
Defence Counsel claimed that there had been no suggestions by the Prose¬ 
cution, and no evidence, that there was a plan, a method of treatment, and 
that it was the usual habit or custom of Dulag Luft, as a unit, to perpetrate 
this treatment. The Prosecutor, in his closing address, argued that each 
accused was concerned, in his respective capacity on the staff of Dulag 
Luft, as a party to the ill-treatment of prisoners of war, and concerned w ith 
sufficient proximity to make him criminally responsible on the ordinary 
standards of criminal responsibility in English law, either by being an 
accessory before the fact, or a principal in the second degree, or a principal 
in the first degree, or an accessory after the fact. The only difference between 
the “ ordinary tests of responsibility ” set out in English Criminal Law and 
the law to be applied in the present trial lay in Regulation 8 (ii) which 
Counsel regarded as a ” matter of evidence.” It was submitted by the 
Prosecution that, on the balance of the evidence. Regulation 8 (ii) was in 
point and that the evidence regarding one accused might be treated as 
evidence against another. 

The Yamashita Trial f) conducted by a United States Military 
Commission, contains, inter alia , some interesting material on the liability of a 
Commander for War Crimes committed by his subordinates. On the 
question of liability for mere inaction, reference should be made to the 
Essen Lynching Case.(~) There a German guard was sentenced to imprison¬ 
ment for five years for failing to intervene while Allied prisoners of war. 
under his care, were lynched. The question of joint responsibility received 
some attention in that case, but much more in the Bclsen Trial .{ a ) There 
it was generally agreed that before Regulation 8 (ii) could operate against 
an accused, it must have been proved that he knowingly took part in a com¬ 
mon plan to commit a war crime. An analogy was drawn between the 
words ” concerted action,” contained in the Regulation and the legal 
concept of conspiracy. In the Dulag Lufi Case, while the Prosecution 
argued that Regulation 8 (ii) was relevant, the Court in its ruling was careful 
to explain the charge wholly in terms of the law relating to parties to a crime 
(mentioning specifically principals in the second degree, that is to say, aiders 

(') To be reported in Volume IV of the present series. 

(*) Volume I of the present series, pp. 88-92. 

( s ) Volume II, pp. 138-41. 

F 










70 


TRIAL OF FRIC KILLINGER AND FOUR OTHERS 


and abettors) without referring to Regulation 8 (ii). It therefore remains 
possible to assume that a prior conspiracy to commit a war crime must be 
proved before Regulation 8 (ii) can become effective, and that it is not 
enough to show that certain accused acted as aiders and abettors. 

2. DE MINIMIS NON CURAT LEX 

After referring to an exaggerated newspaper account of the offences 
alleged in the trial one of the Defence Counsel made the following comment: 

The mere use of the words ‘ war criminal ’ conjures up that sort 
of idea in people's minds, and I am sure that the Court will agree with 
me when I say that this Court was not convened to punish minor ir¬ 
regularities or infringements of international conventions such as have 
occurred in every country during six and a half years of the most 
disastrous war that history has ever known.” 

3. THE SCOPE OF REGULATION 8 (i) OF THE ROYAL WARRANT 

Regulation 8 (i) of the Royal Warrant begins with the following words : 

At any hearing before a Military Court convened under these 
Regulations the Court may take into consideration any oral statement 
or any document appearing on the face of it to be authentic, provided 
the statement or document appears to the Court to be of assistance 
in proving or disproving the charge, notwithstanding that such state¬ 
ment or document would not be admissible as evidence in proceedings 
before a Field General Court Martial, and without prejudice to the 
generality of the foregoing in particular : 

Six rules are then set out in clauses (u) to (/) as examples of this general 
statement, and Regulation 8 (i) ends with the words : 

It shall be the duty of the Court to judge of the weight to be attached 
to any evidence given in pursuance of this Regulation which would 
not otherwise be admissible.” 

After presenting the oral evidence against the accused, the Prosecutor 
expressed his intention to put in certain affidavits, relying on clause (a) of 
Regulation 8 (i), which reads as follows : 

” (a) If any witness is dead or is unable to attend or to give evidence 
or is, in the opinion of the Court, unable so to attend without undue 
delay, the Court may receive secondary evidence of statements made 
by or attributable to such witness.” 

The Prosecutor reminded the Court that he was limiting his allegations 
to those concerning over-heating, refusal or delay of medical attention and, 
in some cases, blows. Some of the details in the affidavits (concerning 
solitary confinement, threats and low diet) fell outside the scope of these 
allegations but it was not always easy to dissect the documents and read 
only what was relevant.(') 

(*) In the Belsen Trial (see Volume II of this series, pp. 131-3), there were disputes as 
to llie admissibility of certain evidence contained in affidavits. It was pointed out by the 
Prosecutor that Military Courts were judges both of law and fact and that it was evitable 
therefore that, in cases of disputes as to admissibility, the Court must, in their former 
capacity, read an affidavit or have it read to them to decide whether to admit it, and then, 
if it is to be admitted, weigh its value, acting in their latter capacity. He claimed that 
Regulation 8 (i) had been framed deliberately to avoid time-wasting disputes as to 
admissibility of evidence, and to allow the Court simply to decide, after hearing all the 
evidence, what weight it would p|acc on it. In the Dulag Luft Case, the interpretation 
of the Prosecutor in the Belsen Trial seems to have been tacitly approved and followed. 
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Among the documentary evidence for the defence appeared part of a 
B.B.C. War Report which had been referred to in an affidavit. Both were 
authenticated by a Commissioner for Oaths. 

Clauses ( b ) and (e) of Regulation 8 (i) were invoked by the Prosecutor 
in tendering as evidence a dated ” form of affidavit ” completed by a named 
Lieutenant in the United States forces who described himself as ” C. E„ 
Post Engineer,” and a dated minute from the United States Deputy Theatre 
Judge Advocate in London. These clauses run as follows: 

“ ( b) Any document purporting to have been signed or issued 
officially by any member of any Allied or enemy force or by any official 
or agency of any Allied, neutral or enemy government, shall be admis¬ 
sible as evidence without proof of the issue or signature thereof.” 

“ (e) The Court may receive as evidence of the facts therein stated 
any diary, letter or other document appearing to contain information 
relating to the charge.” 

4. THE RELATIVE VALUE OF AFFIDAVIT EVIDENCE 

Before the tendering of the affidavit evidence for the Prosecution, the 
Defence applied for one deponent to be produced in person. The Defence 
had been given to understand that the British Officer in question would be 
available for questioning. The Court decided, after hearing argument, that 
the deponent could not be produced ” without undue delay ” (in the wording 
of Regulation 8 (i) (a)), and the President of the Court added the significant 
statement that “ we realise that this affidavit business does not carry the 
weight of the man himself here, as evidence, and when it is read we will 
hear what objections you have got to anything that the affidavit says, and 
we will give that, as a Court, due weight.” The President’s words may 
fairly be taken as a reference to the fact that if evidence is given by means 
of an affidavit the person providing the evidence is not present in Court to 
be examined, cross-examined and re-examined. 

5. STATEMENTS MAY BE PUT IN WITHOUT PROOF OF VOLUNTARY NATURE 

During the discussion of the same application the Legal Member asked 
Counsel for the Defence whether, if an affidavit had been taken by duress 
(supposing that allegation were made), it would nevertheless be admissible. 
Counsel agreed that the Defence would be barred from objecting in law to 
its admission on the ground that the statement was not a voluntary one. 
The Legal Member then advised the Court that when and if any of the 
accused were to give evidence in explanation of the giving of their statements, 
it was relevant and very important that they should tell the Court what their 
version of the taking of those statements was, and the Court would then 
decide as to how it affected the veracity of those statements. (It was later 
revealed that the objection of the Defence was that the statement was pieced 
together as a result of a series of interrogations which lasted over several 
days, and that the substance of the statement was obtained by question and 
answer.) 

In the trial of Eberhard Schongrath and six others! 1 ) the Legal Member 
advised the Court that it was empowered to receive a written statement. 

(') To be reported in full in a later Volume in the present series. 
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even though no caution had been administered, provided the Court was 
satisfied that the statement was made voluntarily. In the Belsen Trial the 
accused Aurdzieg pleaded that a confession by him which was placed before 
the Court was not made voluntarily. The Prosecutor, however, countered 
this argument by pointing out that below the accused’s signature appeared 
an account and description by Aurdzieg of the persons who were working 
with him.(') Speaking of the affidavits of Irma Grese, the Prosecutor 
submitted that the provisions regarding the cautioning of accused had no 
application in Military Courts. It was not necessary for the Prosecution 
to satisfy the Court that Grese’s were voluntary statements. The Royal 
Warrant was drawn up with the deliberate intention of avoiding legal argu¬ 
ments as to whether evidence was admissible or not. They were drawn 
widely to admit any evidence whatsoever and to leave the Court to attach 
what weight they thought fit to it when they had heard it. By “ authentic ” 
was signified “ genuine.” The Judge Advocate said that the affidavits 
were not, in his view, analogous in any way to the statements or documents 
w hich came under Rule of Procedure 4 in the case of a Field General Court 
Martial.( 2 ) 

The result seems to be that the Defence cannot prevent a statement from 
being put in as evidence by denying its voluntary nature, but is free to attack 
the weight to be placed on it. In practice, therefore, the Court will always 
ascertain whether or not a statement is made voluntarily in order to assess 
its evidential value. This conclusion seems to be supported also by a ruling 
of the Court in the trial of Hans Renoth and Three Others.f 3 ) 

6. SIGNIFICANCE OF AFFIDAVIT EVIDENCE IN RELATION TO RULES OF PROCEDURE 
40(C) AND 41 (A) 

The British Royal Warrant provides in Regulation 3 that, except in so far 
as therein otherwise provided, the Rules of Procedure applicable in a Field 
General Court Martial of the British Army shall be applied so far as applic¬ 
able to the Military Courts for the trial of war criminals. These rules are 
contained in the British Army Act and the Rules of Procedure made under 
the Act by an Order in Council, the latter being a piece of delegated legisla¬ 
tion enacted by the Executive in 1926 (S.R. & O. 989/1926). 

Counsel for Eberhardt indicated that the only evidence which the accused 
intended to call, apart from going into the witness box himself, was evidence 
by affidavit. Whereupon the Legal Member advised the Court that evidence 
given by affidavit was “ evidence apart from the accused himself.” It would 
therefore cause Counsel to lose the last word in the case from the point of 
view of addressing the Court. It was also evidence which entitled him. if 
he wished to open his case before he called his evidence. 

In delivering this advice, the Legal Member was making tacit reference 
to Rules of Procedure 40(C) and 41 (A) which run as follows: 

(C) It the accused states that he wishes to give evidence as a witness 
himself but does not intend to call any other witness to the facts of the 
case, the procedure, whether or not he is represented by counsel or by 
an officer subject to military law, will be as follows : 

(') See Volume II, pp. 68 and 116. 

(*) See Volume II, pp. 135-6. 

( 3 ) To be reported in a later volume in the present series. 
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(i) The accused will give evidence immediately after the close of the 
evidence for the prosecution. 

(ii) The accused may, if he wishes, call witnesses as to his character. 

(iii) The prosecutor may then make a final address for the purpose of 
summing up the evidence for the prosecution and commenting on 
the evidence of the accused. 

(iv) The accused or counsel or the defending officer (as the case may be) 
may then make a closing address in his defence.” 

“ 41 (A). If the accused states that he wishes to give evidence himself 
and to call witnesses to the facts of the case, the procedure whether or 
not he is represented by counsel or by an officer subject to military 
law, will be as follows : 

(i) The accused or, if he is represented by counsel or by a defending 
officer, then such counsel or defending officer may make an opening 
address for the defence. 

(ii) The accused will give evidence as a witness, and call his other 
witnesses, including, if he so desires, witnesses as to character. 

(iii) After the evidence of all the witnesses has been taken, the accused 
or counsel or the defending officer (as the case may be) may make 
a closing address. 

(iv) The prosecutor may reply.” 

These provisions, intended primarily for District Courts Martial, are made 
applicable, " so far as practicable ” to Field General Courts Martial (and 
so to Military Courts) by Rule 116, which states : 

“ 116. Where during the course of a trial any doubt arises as to the 
procedure to be followed in connection with the calling or recalling or 
questioning of witnesses, or the order in which such witnesses are to be 
examined and addresses are to be made by the prosecutor or by or on 
behalf of the accused, the provisions of the foregoing rules relating 
thereto shall, so far as practicable, apply as if the field g- neral court- 
martial were a district court martial.” 

7. POSSIBILITY OF A SECOND RE-EXAMINATION OF WITNESSES 

During the hearing of the evidence for the accused, the Defence stated 
that, while they fully understood that, in accordance with Rule of Procedure 
85 (A), the Court or any Member might address a question to a witness, the 
questions put to the witnesses for the defence by the Court had been, in 
their submission, in the nature of a lengthy cross-examination. In view of 
this the Defending Officers asked that they might be granted a right of 
re-examination at the conclusion of such questioning. The Legal Member 
advised the Court that there was not right by either Rule of Procedure or 
by the Royal Warrant for Defending Officers to re-examine their witnesses 
after the Court or any Member of the Court has asked any questions. 
There was an inherent right in any Member of a Court to ask any questions 
he thought fit. It was, however, always at the discretion of a Court to give 
the Defending Officer an opportunity of asking questions about any new 
matter which had not already been brought up either by the Prosecution 
or the Defence and which had been introduced as a result of the questions 
of any Member of the Court. The President of the Court ruled that, should 
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any Member of the Court submit a witness to a thorough re-examination, 
the Defence would be given a chance to re-examine. 

Rule of Procedure 85 (A), to which reference was made provides that: 

" 85(A). The president, the judge-advocate (if any) and, with per¬ 
mission of the court, any member of the court may address a question 
to a witness while such witness is giving his original evidence and before 
he withdraws.” 

This provision also falls within the scope of Rule 116, quoted above. 

8. RIGHT OF COUNSEL TO CALL HIMSELF AS WITNESS 

Before calling evidence on behalf of Bauer, his Counsel applied for per¬ 
mission to appear himself in the witness box, if necessary, to give evidence 
on the way in which he came into possession of certain documents which 
he wished to enter. The Legal Member suggested that the Counsel should 
call his other evidence first and that if there was then any matter which 
was not plain from that evidence. Counsel would have a perfect right to 
call himself as a witness and to give evidence on oath concerning the circum¬ 
stances in w hich certain matters came into his knowledge, if such a matter 
was relevant to the defence. Counsel subsequently went into the box to 
describe how he had collected certain documents from the accused's wife 
at his home. 

9. WITNESS ALLOWED WRITTEN MEMORY AIDS 

A witness for the Prosecution was allowed by the Court, in describing a 
building, to refer to notes made during his visit to the building.! 1 ) 

On the other hand in the Belsen Trial, the defence witness Gertrud 
Neumann was found to have in her possession, while in the witness box, 
a typewritten copy of a statement which she had previously made to Counsel 
defending one of the accused. The Prosecutor protested that: “ What we 
want to hear is the witness’s recollection and not something from a type¬ 
written statement.” The Court ruled that witnesses should give their 
spontaneous recollection and should not refresh their memories from any 
document. Similarly, in the trial of Major Karl Bauer and six others,! 2 ) 
Counsel for Bauer applied to the Court for permission for that accused, in 
giving evidence to “ use certain notes of evidence and statements which he 
wishes to make.” Raiir had assurec Counsel that he had made the notes 
during the course of the trial. The Judge Advocate, however, said that it 
was “ unusual for a witness to have notes in the witness box,” and advised 
the Court that “ he should not be provided with notes unless some specific 
point arises.” 

10. THE QUESTION OF TRANSLATIONS OF EVIDENCE 

Presumably since they were ex-members of an interrogation centre the 
accused all had a knowledge of English. The Court, after receiving a 

(*) This is an illustration of the rule described on pp. 89-90 of the British Manual of 
Military Law which states : “ A witness may not read his evidence or refer to notes of 
evidence given by him. but he may while under examination refresh his memory by referring 
to any writing made by himself at the time of the transaction concerning which he is 
questioned, or so soon afterwards that the court consider it likely that the transaction was 
at that time fresh in his memory. . . .” 

( : ) To be reported in full in Volume IV of the present series. 
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reassurance on the point from the Defence, permitted the non-translation 
of the oral evidence from English into German, while at the same time 
stating that a translation would be provided should any accused ask for it.(') 


(>) For further discussion on the question of translations of evidence, see Volume i 
of this series, pp. 65-66, and Volume II, p. 145. 
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CASE No. 20 

Trial of YAMAMOTO CHUSABURO 

BRITISH MILITARY COURT, KL'ALA LUMPUR, 30TH jANUARY-lST FEBRUARY, 

1946 

A. OUTLINE OF THE PROCEEDINGS 

The accused, a sergeant in the Imperial Japanese Army, was charged of • 

having committed a war crime “ in that he at or about 2300 hours on 
12th September, 1945. at Kuala Lumpur contrary to the laws and usages of 
war killed one Omar a civilian resident of Kuala Lumpur.” The accused 
admitted killing a Malaya civilian, Omar, who, he claimed, had stolen rice 
from the army stores, but pleaded, inter alia, that he acted in self-defence 
and under the influence of alcohol. The Court found him guilty and sen¬ 
tenced him to death by hanging, but with a recommendation for mercy. 

The sentence was, however, confirmed and put into effect. 

B. NOTES ON THE CASE 

1. THE NATURE OF THE CRIME ALLEGED 

In his opening address, the Prosecutor said that action which resulted in 
death and which was not justified or accidental was, in English law, murder 
or manslaughter according to the circumstances. He submitted that 
whatever degree the killing might happen to be in this case, in reaching a 
decision as to whether the accused was guilty or not guilty, the court need 
not concern itself with the question of malice, the ingredient necessary to 
constitute murder. If the court thought Yamamoto had committed an 
unlawful act and that that act had resulted in death then the court might 
find him guilty on the charge. Nevertheless it might well be that the court 
would find evidence of malice sufficient to make the offence murder, and no 
doubt all such indications in the evidence would be taken into account if 
and when the court considered any question of punishment. 

This submission that, on a charge of killing, it need not be proved that an 
alleged war criminal had committed murder as defined by English law is 
reminiscent of the advice rendered by the Legal Member in the Essen Lynching 
Case, to the effect that a charge of killing in a war crime trial was not one of 
murder, that is to say of a “ killing of a person under the King's peace.” (•) 

The Prosecutor went on to state that the alleged offence took place at a 
time when, although open hostilities had ceased, the Japanese were still 
armed and in control of certain areas “ pending the consummation by 
surrender of their capitulation." War did not end with the mere cessation 
of hostilities, and any violation of the Laws and Usages of War committed 
during the process of surrender and disarming was as much a war crime as 
one committed at the height of battle ; all the more so if the act was a breach 
of the terms of the convention for capitulation. 

(‘) See Volume I of this series, p. 91. 
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It was stated in evidence that the body of Omar was exhumed on the 
13th September, 1945, only one day after the killing, “ on the orders of a 
British officer.” It will be remembered that, in the Scuttled U-boats Case,( l ) 
an accused was sentenced to a term of imprisonment for an offence committed 
even after the conclusion of an Instrument of Surrender, indeed for an act 
in breach thereof. 

2. THE DEFENCES OF DRUNKENNESS, SELF DEFENCE, SUPERIOR ORDERS, 
PROVOCATION AND ALLEGED LOSS OF CIVILIAN STATUS BY THE VICTIM 

The accused confessed to the killing of Omar, but pleaded that a number 
of circumstances should be considered as constituting defences. The 
ev idence of the accused which is referred to in the following two paragraphs 
will be seen in effect to constitute the pleading of the five defences of drunken¬ 
ness, self-defence, superior orders, provocation and loss of civilian status 
by the victim. 

In pre-trial statements, he admitted that he had no instructions to kill or 
injure anyone stealing property. His proper duty would have been to take 
the offenders to his superior officers. He stated, however, that, finding 
himself attacked by eight or nine Chinese and Indians, he was compelled to 
retaliate in self-defence. He continued : ” 1 borrowed the sentry’s bayonet 
because I thought I was going to be killed. If I had not seized the bayonet 
I would have been helpless against the crowd. I wish to admit that I was 
under the influence of alcohol when I killed this man. I had strict orders 
from Colonel Imamura to guard the rice in the storehouse, which was due 
to be turned over to the British forces on their arrival in Kuala Lumpur.” 

In a plea in mitigation of sentence, entered during the trial,(*) the accused 
claimed that prior to the day of the incident in question several cases of looting 
by civilians of military stores were reported. He was particularly forewarned 
by his officer. Major Oba, to be extra vigilant against civilian looters. After 
the news of the Japanese surrender on 14th August, 1945, the looters became 
more daring and desperate. They raided with impunity places under 
Japanese control. On 12th September, 1945, at about 11 p.m., he heard a 
sentry raise an alarm. It was pitch dark then and the accused “ rushed out 
almost half awake.” He detected a group of Chinese and Indians wheeling 
.away hand-carts loaded with sacks. He chased them and managed to 
arrest Omar, the deceased. At this time a collection of men had gathered 
around. A few of them started tugging at the accused in an endeavour to 
free Omar. A few others were hostile in their behaviour. Guided by a sudden 
impulse and obsessed by the thought of grave danger to life and property 
he momentarily lost control over himself and in a rage killed Omar with a 
bayonet. Pitch darkness around him aggravated his fears. He had an 
honest belief in the existence of grave danger to his own life though it might 
now seem that he had exceeded his powers by resorting to killing. The accused 
also pleaded that, having looted military stores Omar had forfeited his right 
of protection as a citizen under the Laws and Usages of War. 

In his closing address, the Prosecutor replied to all of the arguments put 
forward by the accused with the exception of that concerning superior orders. 

(‘) See Volume I, pp. 55-70. 

(*) In fact contained in a document put in as evidence for the defence and agreed to by 
the accused. Since he had not then been found guilty, the use of the term " plea in mitiga¬ 
tion of sentence ” to describe this statement was, strictly speaking, incorrect. 
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It will have been noted that the accused did not claim that he had orders 
to kill persons attempting to raid the stores. 

The Prosecutor said that he could find no foundation in law for the 
suggestion that Omar had lost his status as a civilian because he looted. 
His comment was that: “If in fact Omar did loot then no doubt Omar 
committed a war crime for which he could be tried and legally punished 
if the charge were proved. As the accused said in his first statement," My 
proper duty would have been to take the offenders to my superior officers.’ ” 

On the defence of drunkenness, the Prosecutor said that drunkenness in 
itself was not an excuse for crime, but where intention was of the essence 
of the offence, drunkenness might justify a court in awarding a lesser 
punishment than the offence would otherwise have deserved or it might 
reduce the offence to one of a less serious character. In such a case the 
man must be in such a state of drunkenness as to make him incapable of 
formulating any intention to commit the offence, and such a state would 
dearly affect the degree of killing of which the Court would find the accused 
guilty. 

The Prosecutor submitted that to affect intention provocation must be 
great. It must be such as might reasonably be expected to put an ordinary 
person not of an exceptionally passionate disposition into such a passion 
that he would lose his power of self-control, and that state must be sufficient 
to reduce a murder to manslaughter ('). It must be clearly established in all 
cases where provocation was put forward as an excuse that at the time 
when the crime was committed the offender was actually so completely 
under the influence of passion arising from the provocation that he was at 
that moment deprived of the power of self-control. It would be necessary 
to consider carefully all the circumstances showing the state of mind of the 
accused including the manner of the killing, the weapon used and the time 
between the provocation and the killing. 

The Prosecutor further pointed out that there was evidence that the act 
was not committed in defence of property or person, while Omar was in the 
process of looting ; it was committed after Omar had been taken from his 
house into custody. 

The reasoning by which a British Military Court arrives at its verdict and 
sentence cannot be discovered, since its discussions are arrived at in private 
sitting and only the final decisions announced. The arguments of Counsel 
are of interest, however, in so far as they throw light on considerations which 
the Court may have had in mind during their deliberations. In strict law, 
even the summing up of a Judge Advocate, when one is appointed (as was 
not the case in the present trial), is not a final indication even of the law on 
which the Court acted. Two relevant provisions setting out some of the 
powers and duties of the Judge Advocate are made by Rule of Procedure 
103(e) and (/), which run as follows: 

(e) At the conclusion of the case he will, unless both he and the 
court consider it unnecessary, sum up the evidence and advise ( 2 ) the 
court upon the law relating to the case before the court proceed to 
deliberate upon their finding ; 

(*) As to the attempted division of killing as a war crime into murder and manslaughter, 
see p. 76. 

(*) Italics inserted. 
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“ (f) Upon any point of law or procedure which arises upon the 
trial which he attends, the court should be guided by his opinion, and 
not disregard it, except for very weighty reasons. The court are responsible 
for the legality of their decisions,( l ) but they must consider the grave 
consequences which may result from their disregard of the advice of 
the judge-advocate on any legal point. The court, in following the 
opinion of the judge-advocate on a legal point, may record that they 
have decided in consequence of that opinion.” 

From these clauses it follows that, strictly speaking, the Court is the 
final judge of the law as well as of the facts of a case, and that a Judge 
Advocate's summing up does not necessarily set out the law on which the 
Court acted, although in practice his words carry a ver. high authority. 

The Court, in the trial under consideration, would appear to have 
considered that there were mitigating circumstances in the case, since they 
made a recommendation for mercy. The sentence of death was, however, 
confirmed by higher military authority, and therefore the defences raised 
must be regarded has having been rejected. Of these defences, only that of 
superior orders has commonly been raised in trials of alleged war 
criminals. 

Art. 43 of Section III (Military Authority over the Territory of the Hostile 
State ) of the Hague Convention No. IV provides that: 

“ The authority of the power of the State having passed de facto 
into the hands of the occupant, the latter shall do all in his power to 
restore, and ensure, as far as possible, public order and safety, respecting 
at the same time, unless absolutely prevented, the laws in force in the 
country.” 

Even had the laws of the territory in question, before its occupation, 
provided the death penalty for stealing from army stores, it would not 
have been within the competence of a sergeant to perform the function 
of judge as well as executioner. Further, it could hardly, on the facts of 
the case, be said that Omar had put himself into that category of war 
criminals which is referred to in Oppenheim-Laulerpacht, International Law, 
Sixth Edition Revised, Volume II, at p. 454 : 

“ Private individuals who take up arms and commit hostilities 
against the enemy do not enjoy the privileges of armed forces, and the 
enemy has, according to a customary rule of International Law, 
the right to treat such individuals as war criminals. But they cease 
to be private individuals if they organise themselves in a manner which, 
according to the Hague Convention, confers upon them the status 
of members of regular forces.” 

The stealing of rice from a military store could not be regarded as taking 
up arms and committing hostilities. 

The remaining defences, those of drunkenness, self-defence and provoca¬ 
tion, are based essentially on the plea that the necessary guilty intention 
(mens rea) was not present in the mind of the accused when he committed 
the alleged offence. The references made to these delences constituted 


(’) Italics inserted. 
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further examples of the introduction of Municipal (in this case English) Law 
concepts into a trial where breach of International Law is alleged^ 1 ) It 
would not therefore be irrelevant to explain a little further the position in 
English law. 

An authoritative declaration of the law as to intoxication was given in 
1920 by the concurrence of eight law lords in Director of Public Prosecutions 
v. Beard [1920] A.C. 479, where the following rules were laid down: 

(u) Merely to establish that the man’s mind was so affected by drink 
that he more readily gave way to some violent passion forms no 
excuse ; 

(b) If actual insanity supervenes as the result of alcoholic excess, it 
furnishes as complete an answer to a criminal charge as insanity 
induced by any other cause. . . . Insanity, even though temporary, 
is an answer ; 

(< ) W here a specific intent is an essential element in the offence, evidence 
of a state of drunkenness rendering the accused incapable of forming 
such an intent should be taken into consideration in order to determine 
w'hether he had in fact formed the intent necessary to constitute the 
particular crime. 

Under the third rule, drunkenness, if incompatible with the indispensable 
mental element of the crime, “ negatives the commission of that crime.” 
Thus a drunken man s inability to form an intention to kill, or do grievous 
bodily harm may reduce his offence from murder to manslaughter (which 
requires no specific intent). 

A dclence witness, a lieutenant in the Japanese dental corps, in answer 
to questions by the Court, testified that the accused did drink liquor but was 
not a heavy drinker and did not get drunk easily. No further evidence was 
taken on the point. 

It is clear that in English law a man is justified in using force against an 
assailant in defence of himself, provided the force is proportionate to the 
reasonable apprehension of danger, even if the death of the assailant results. 
It is also undisputed that gross provocation may reduce murder to man¬ 
slaughter. As the Prosecutor pointed out, the provocation must be so 
great as to deprive a reasonable man of his self-control (Rex v. Lesbini [1914] 
3 K.B. 1116). In point of fact, two Prosecution witnesses stated that there 
was only one other person accompanying the victim at the time of the 
alleged offence. 

Even had the defences of drunkenness and provocation been taken into 
account by the Court, this fact would not necessarily have had any effect 
on the verdict and sentence, since the relevance of the distinction between 
murder and manslaughter in connection with war crimes is disputed^ 2 ) 


( ) See p. 60 : and pp. 79-80 of Volume 1 of this series. 1 
(*) See p. 76. 
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ANNEX I 


NORWEGIAN LAW CONCERNING TRIALS 
OF WAR CRIMINALS 


l. THE BASIC PROVISIONS 

The necessary starting point for a study of Norwegian law relating to the 
trial of war criminals is the Law of December 13th, 1946. (No. 14) on the 
Punishment of Foreign War Criminals, the text of which differs only in 
one respect(') from that of a Provisional Decree on the same subject dated 
4th May, 1945. In promulgating the Provisional Decree, the Norwegian 
Government in London acted in accordance with the resolution adopted 
by the Storting at Elverum on 9th April, 1940, ( 2 ) and with Art. 17 of the 
Norwegian Constitution, which provides that: " The King may make or 
repeal decrees concerning commerce, customs, trade and industry, and 
police ; they must not, however, be at variance with the Constitution or the 
laws passed by the Storting. . . . They shall operate provisionally until 
the next Storting.” The Law was passed by the Storting on 12th December, 
1946, and was given royal assent on 13th December, 1946. 

In recommending to the Storting the enactment of this law, the Norwegian 
Ministry of Justice and Police issued a detailed explanatory memorandum. 
While it is not claimed that such a document has more than the degree of 
significance usually attaching to travaux preparatoires and official comment¬ 
aries, it has been thought relevant and of interest to make several references 
thereto in the course of this Annex.( 3 ) 

The procedure of the Courts trying alleged war criminals is governed by 
the terms of Law No. 2, of 21st February', 1947 (sec p. 87). 

II. THE NORWEGIAN LEGAL APPROACH TO WAR CRIME TRIALS 

The Norwegian attitude towards the treatment of war criminals follows 
the general Continental practice by stressing that, before punishment of any 
individual offender becomes legal, he must be shown to have offended 
against some specific provision of Norwegian municipal law as w ell as against 
the laws and usages of war. Similarly, when a French Military Tribunal 
tries an alleged war criminal, the usual practice is for the judges to decide 
first whether a provision of the French Criminal Code has been violated and. 
only secondly, whether this breach was justified by the laws and customs 
of war.( 4 ) By contrast, while it is true that certain instruments having 
validity in the respective municipal legal systems have always provided in 
general terms that British Military Courts and United States Military Com¬ 
missions shall have jurisdiction to try alleged war criminals, the practice of 
these Courts and Commissions is to stress that a breach of the laws and 


0) See p. 89. 

(*) This resolution gave the Norwegian Government full power to take any steps and 
to make anv decisions which thev might find necessary under war-time conditions. 

(») See pp. 82 //. It will have been noted that Judges Skau and Holmboe. in the course 
of their judgments in the Trial of Hermann Klinge, referred to the explanatory memorandum 
in determining the intention of the authors of the Law (iee pp. 3. 6 and 7). 

(*) See also pp. 53-4. 
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usages of war must be shown! 1 ); provisions of municipal law are often 
quoted, as analogies, by counsel, and in British trials by the Judge Advocate 
or Legal Member, but the violation of any set of legal rules other than the 
laws and usages of war need not be shown. 

The Norwegian approach is shown in the first sentence of Art. 1 of the 
Law of 13th December, 1946 : “ Acts which, by reason of their character, 
come within the scope of Norwegian criminal legislation are punishable 
according to Norwegian law, if they were committed in Norway or were 
directed against Norwegian citizens or Norwegian interests.”( 2 ) 

The commentary of the Ministry of Justice and Police claims that this 
attitude is the same as that adopted in the Moscow Declaration, which 
provided that war criminals other than major criminals were to be tried 
and punished in accordance with the laws of the liberated countries. The 
Ministry, quoting Art. 96 of the Constitution : “ No one may be convicted 
except according to law, or be punished except according to judicial sen¬ 
tence . . . , then goes on to state that: “ Norwegian courts can only 
inflict punishment according to provisions of Norwegian civil or military 
law. The principle laid down in Art. 96 of the Constitution must be 
interpreted in this connection so as to make an arbitrary application of an 
undefined provision of international law inadmissible. In Norway, inter¬ 
national law is not incorporated into national law as an integral part, as in 
the case of various foreign legal systems. Before a rule of substantive 
international law can be applied by Norwegian Courts, it must be incor¬ 
porated into Norwegian national law by a special act. A clear example of 
this is Art. 92 of our military criminal code, which fixes the punishment for 
a typical war crime committed by enemy soldiers. The paragraph is based 
on the international regulations which are to be found in the Geneva Con¬ 
vention of 1929, regarding the treatment of sick and wounded ; cf. Art. 23 
of the Hague Regulations.” 

It is to be noted, however, that a Norwegian Court is not precluded from 
sentencing a war criminal to death by the fact that the municipal enactment 
enabling the supreme penalty to be exacted for his offence was not passed 
until after the commission thereof. Accordingly, judgment went against 
Karl Hans Hermann Klingc when he appealed to the Supreme Court of 
Norway against his being condemned to death as a war criminal by the 
Eidsivating Lagmannsrett. Counsel for Klinge claimed that the Lagmanns- 
rett had unjustly applied the Provisional Decree of 4th May, 1945 ; as the 
crimes for which the defendant had been convicted had been committed 
before the passing of that Decree, the punishment should have been restricted 
to the limits set by Arts. 228. 229, and 62 of the Civil Criminal Code, 
according to which the death sentence could not have been passed ; his 
argument was based on Art. 97 of the Norwegian Constitution, Which 
p. ovides that: No law may be given retroactive effect.” For various reasons 

{') For instance the British Royal Warrant of 14th June, 1945 (Army Order 81/45) as 
amended provides the basts for trials of alleged war criminals bv British Courts, but does 
not define the crimes to be tried beyond saying that the term “ war crime " means " a 
violation or the laws and usages of war committed during any war in which His Majesty 
has been or may be engaged at any time since the 2nd September, 1939.” See Volume l 
of this series, pp. 105-110. 

C) Italics inserted. 
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already set out,! 1 ) a majority of the Supreme Court judges rejected these 
arguments. 

HI. the definition of a war crime 
Art. 1 in full of the Law reads as follows: 

“ Acts which, by reason of their character, come within the scope of 
Norwegian criminal legislation are punishable according to Norwegian 
Law, if they were committed in violation of the laws and customs of war 
by enemy citizens or other aliens who were in enemy service or under 
enemy orders, and if the said acts were committed in Norway or were 
directed against Norwegian citizens or Norwegian interests. In accordance 
with the terms of the Civil Criminal Code, Art. 12, paragraph 4, with 
which should be read Art. 13, paragraphs 1 and 3, the above provision 
applies also to acts committed abroad to the prejudice of Allied legal 
interests or to interests which, as laid down by Royal proclamation, are 
deemed to be equivalent thereto.” 

The provisions of the Civil Criminal Code quoted in the text set out 
above run as follows : 

“ Art. 12. Norwegian Criminal Law, except when otherwise specified 
or laid down by agreement with a foreign country, is applicable to acts 
which have been committed . . . 

(4) abroad by a foreigner when the act either 

“(a) is included among those dealt with in the following Arts, of this 
law : (Here follow a series of Article numbers); or, 

“(/>) is a crime which is also punishable according to the municipal law 
of the country in which it was committed provided that the defen¬ 
dant’s temporary or permanent domicile is Norway. 

“ Where the punishability of the act is dependent on or influenced by 
an actual or premeditated result, the act is considered to have been com¬ 
mitted both where the act was actually committed and where the result 
took place or was intended to take place. 

“ Art. 13. The prosecution of crimes mentioned in Art. 12 (4) can only 
be carried out according to Royal decision. 


Whenever a person is prosecuted in Norway for an act for which 
he has already been prosecuted in another country, the punishment 
already suffered must, as far as possible, be deducted from the new term 
of punishment.” 

According to the Ministry’s memorandum, the expression used in the 
law : “ enemy citizens or other aliens who were in enemy service or under 
enemy orders” signify mainly “ persons employed by the German civil 
administration, the military and the police.” The memorandum continues: 
“ The Decree also applies to German civilians who have been admitted to 
Norway during the occupation and who have used their special status in a 
criminal way. The same applies to foreigners regardless of nationality, who 


(‘) Sec pp. 3 el seq. 
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have voluntarily entered the country in order to work in German public 
or private enterprises. Foreign slave labourers and Allied prisoners of war 
or internees naturally do not come under the Decree.” 

The Ministry stated that the reference to Allied legal interests had been 
included in the proposed law in order to make it clear that it would be 
within the competence of Norwegian Courts, where desirable, to try alleged 
war criminals for olfences against the laws and customs of war committed 
in Allied countries. 

The Ministry also explained that the reference to interests to be deemed 
equivalent to Allied legal interests envisaged in particular Danish citizens 
and their economic interests, and neutral citizens in Norwegian or other 
Allied armed forces or employed in other Allied war work. 

There are very few provisions in Norwegian criminal law directly and 
specifically concerned with foreign war criminals. The great majority of 
the offences which could be punished as war crimes are, in their nature, 
covered by clauses of the Norwegian civil and military criminal codes 
having general application. There can be no doubt, claimed the Ministry, 
“ that an execution carried out as means of reprisal constitutes murder 
(Art. 233 of the Civil Criminal Code). It is equally clear that the employ¬ 
ment of prisoners of war or civilians as living buffers against enemy forces 
can be classified as murder, manslaughter, inflicting bodily injury, .etc. 
Collective fines (contrary to the Hague Regulations), requisitioning, con¬ 
fiscation and the like must be regarded as robbery. Any employment of 
prisoners of war or civilians contrary to the regulations of international 
law, illegal conscription for forced labour, internment, deportation, etc., are 
to be regarded as illegal deprivation of freedom.” 

The Ministry maintained, however, that: ” The German economic 
exploitation of Norway stands in this respect in a class by itself. Its scale 
and the forms in which it has been carried out lie in some respects so far 
beyond the usual conception of criminal law that it is difficult or even impos¬ 
sible to regard the different acts as being within the scope of existing provisions 
of the Civil or Military Criminal Codes. In order to amend this deficiency 
the Ministry consider it necessary to lay down a special provision which 
covers every kind of German exploitation in Norway performed by force 
or threat thereof. . . . Acts like the excessive issue of currency notes, 
unreasonable fixing of prices, irresponsible exploitation of clearing agree¬ 
ments, etc., can hardly be assimilated with any particular crime already 
defined and covered by the law. If criminal prosecution against those 
individually responsible in this connection should arise, it is deemed necessary 
that the law should give certain instructions to those administering the law. 
Those regulations, however, should be given a very comprehensive though 
general form, considering the very varied economic transactions which may 
arise in this connection.” 

Accordingly the following provision is made by Art. 2 of the Law on the 
Punishment of Foreign War Criminals : 

“ Confiscation of property, requisitioning, imposition of contributions, 

illegal imposition of fines, and any other form of economic gain illegally 
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acquired by force or threat of force, are deemed to be crimes against the 
Civil Criminal Code, Art. 267 and Art. 268, paragraph 3.”(‘) 

IV. PROVISIONS REGARDING ATTEMPTS AND COMPLICITY 
Art. 4 of the Law states that: 

“ The attempted commission of any crime referred to in Art. 1 of the 
present law is subject to the same punishment as an accomplished act. 
Complicity is also punishable.” 

V. NECESSITY AND SUPERIOR ORDERS 
Art. 5 makes the following provision: 

“ Necessity and superior orders cannot be pleaded in exculpation of 
any crime referred to in Art. 1 of the present law. The court may, how¬ 
ever, take the circumstances into account and may impose a sentence 
less than the minimum laid down for the crime in question or may impose 
a milder form of punishment. In particularly extenuating circumstances 
the punishment may be entirely remitted.” 

VI. COURTS TRYING ALLEGED WAR CRIMINALS 

In Norway, no special Courts, military or otherwise, have been set up 
to try cases of alleged war crimes. Such proceedings are brought before 
the ordinary Courts of the land. 

The following are the Courts which are in various ways involved in trials 
of alleged war criminals : 

(1) The Herreds—and Byrettene (County and Town Courts) which are 
composed of a judge by profession, appointed by the Ring, and two 
lay judges chosen by ballot for the individual trial. The judge by 
profession acts as President of the Court (Art. 29 of Law No. 2, ol 
,21st February, 1947). 

(2) The Five Lagmannsrctte (Courts of Appeal) which are each composed 
of three judges by profession appointed by the King, and lour lay 
judges chosen by ballot for each individual trial. The senior judge 
acts as President of the Court (Art. 30 of Law No. 2 of 21st February, 
1947). 

(3) Hoyesteretts Kjaercmaalsutvalg (Judicial Committee of the Supreme 
Court) which is a judicial body composed of three judges of the 
Supreme Court, appointed by rota for a certain period by the 

( l ) Article 267 provides that: . . , , . 

•• Robbery with violence is an act by which a person with the intention of thereby 
securing for himself or another person an unlawful gain by means of force against 
another person or by depriving him of the possibility of putting up resistance, or by 
means of threat in order to cause fear of life or health, takes possession of an object 
fully or partly belonging to another person or forces someone to commit an act whereby 
loss of property is incurred to the victim or to the person on whose behalf the victim 
is acting. He who is found guilty of robbery with violence or is an accomplice to 
such an act, will be punished by imprisonment up to 10 years. The punishment 
must not be under three years of imprisonment if loss of life or considerable injury 
to body or health has been caused.” 

Article 268 provides that: . 

" Robbery with violence is punished by imprisonment not under three years ir: 
(c) the crime has been committed by several persons who have conspired to commit 
larceny, blackmail, robbery with violence or similar crimes or if some of them 
have been armed. . . .” 
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President of the Supreme Court (Art. 8 of Law No. 5 of 13th August, 
1915, as amended by Law No. 9, of 9th June, 1939). 

(4) The Hayesterell (Supreme Court). There are at present 18 Supreme 
Court Judges (by profession) including the President, all appointed by 
the King. For the time being two parallel sections of the Supreme 
Court are operating. As a rule each section is composed of five 
judges, the senior judge of each section acting as Chairman (cf. Art. 5 
of Law No. 5 of 13th August, 1915, as amended by Law No. 9 of 9th 
June, 1939). Nevertheless, in cases where a death sentence has been 
passed by the lower court, or where death sentence is demanded before 
the Supreme Court, both sections of the Supreme Court must take part 
in the judgment. The same applies regardless of these conditions, if a 
majority of the judges of that particular section are of the opinion 
that death sentence should be applied. 

One of the 10 judges (the junior by appointment) shall then abstain from 
voting. A death sentence must be carried by a majority of at least 6 of the 
9 judges (cf. Law No. 8 of 19th June, 1947).(‘) 

In cases where three or more judges are of the opinion that the case in 
hand must be judged in a way which is not in accordance with the interpreta¬ 
tion of the law previously laid down by the Supreme Court, or if three or 
more judges consider that a provision laid down by a law, by decision of 
the Storting or by a Provisional Decree, is at variance with the Constitution 
(as in the Klinge case), then all the judges of the Supreme Court (at present 
18) must take part in the deciding of that particular question. The same 
applies, if so decided by the Supreme Court, in other cases where legal 
questions of a particular doubtful character have been raised, (cf. Arts. 1-3 
of Law No. 2 of 25th June, 1926, as amended by Law No. 8 of 9th June, 
1939, and Law No. 8 of 19th June, 1947). 

As a rule, cases concerning any offence against the criminal law which 
can be punished by more than five years’ imprisonment are dealt with by 
the Lagmannsrett acting as a court of first instance and assisted by a jury, 
in accordance with Art. 19 of Law No. 5 of 1st July, 1887, on criminal 
procedure. All other cases are, according to Art. 22 of the said law, in the 
first instance tried by the Hcrreds—or Byrett (County or Town Court). 
If the right to increase punishment in the case of war crimes, which is given 
in Art. 3 of the Law of 13th December, 1946,( s ) were viewed in the light of 
that rule, the judicial competence of the Herredsrcttene (County Courts) 
and the Byrettene (Town Courts) would have been considerably restricted. 
Hence the inclusion of Art. 6 of the Law : 

“In deciding whether cases concerning crimes referred to in Art. 1 
of the present law are to be dealt with by a Court of Appeal or by a 
County Court or a Town Court, the power to increase punishment 
which is provided in Art. 3 of the present law should not be taken into 
consideration.” 

According to Art. 32 of Law No. 2 of 21st February, 1947, all cases 
concerning war crimes can now be brought before the Lagmannsrett in the 
first instance if such procedure is considered expedient by the Prosecution. 

(') Before this amendment, the Court was, in such cases, also composed of five judges 
and the death sentence had to be carried by a numerical majority only 

(*) See p. 89. 
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VII. TRIAL PROCEDURE 

The procedure followed in trials of war criminals is governed by the terms 
of Law No. 2 of 21st February, 1947, which has now superseded various 
Provisional Decrees promulgated after the liberation of Norway. This 
law, which is also intended to aoply to trials of traitors, contains rules of 
procedure which, according to Art. 1 (d) of the said law, are applicable to 
trials of foreign war criminals. This law aims, inter alia, at expediting 
and simplifying proceedings by transferring the relevant cases to special 
judges and special sections of the courts. These courts operate without a 
jury. 

Subject to the special regulations laid down by the said law, the General 
Law No. 5 of 1st July, 1887, on Criminal procedure (hereinafter referred to 
as Law Cr. Pr.), and Law No. 5 of 13th August, 1915 (laying down general 
rules common to all court proceedings) are also applicable to war crimes 
trials. 

It is to be noted that, with the exception of a provision relating to previous 
statements by witnesses (see p. 88) the “ special regulations ’ contained in 
this law refer to matters other than rules of evidence. The position is 
therefore different from that prevailing in war crime trials held, for instance, 
before British and United States Courts, where the usual technical rules of 
evidence are to some degree waived in accordance with the special provisions 
applying to these courts.( l ) 

A typical trial before Norwegian Courts would be made up of the following 
parts which would take place in the order indicated : 

(1) The reading of the Indictment by the President of the Court. 

(2) The question to the accused : “ Guilty or not guilty.” 

(3) First speech by the Prosecution, outlining the case. 

(4) First speech by the Defence and/or statement by the accused if desired 
by him. 

(5) Evidence by witnesses called by the Prosecution including evidence 
given under cross-examination. 

(6) Evidence by witnesses called by the Defence including evidence given 
under cross-examination. 

(7) The second address by the Prosecution. 

(8) The second address by the Defence. 

(9) Third address by the Prosecution if desired by Counsel. 

(10) Third address by the Defence if desired by Counsel. 

(11) Adjournment of the Court to discuss and decide the case in camera. 

(12) The pronouncement of the sentence in open court. 

vni. REPRESENTATION BY COUNSEL 

The accused is at any stage of the trial or of the preparation thereof 
entitled to choose or engage his Counsel, (cf. Art. 99 of the Law Cr. Pr.). 

For the main hearing of the case, the Court will officially appoint a Counsel 
at the State’s expense. As a rule the Counsel chosen or already engaged 

(*) See War Crime Trial Law Reports, Volume I, pp. 108 and 117-118. 
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President of the Supreme Court (Art. 8 of Law No. 5 of 13th August, 
1915, as amended by Law No. 9, of 9th June, 1939). 

(A) The Hoyesterett (Supreme Court). There are at present 18 Supreme 
Court Judges (by profession) including the President, all appointed by 
the King. For the time being two parallel sections of the Supreme 
Court are operating. As a rule each section is composed of five 
judges, the senior judge of each section acting as Chairman (cf. Art. 5 
of Law No. 5 of 13th August. 1915, as amended by Law No. 9 of 9th 
June, 1939). Nevertheless, in cases where a death sentence has been 
passed by the lower court, or where death sentence is demanded before 
the Supreme Court, both sections of the Supreme Court must take part 
in the judgment. The same applies regardless of these conditions, if a 
majority of the judges of that particular section are of the opinion 
that death sentence should be applied. 

One of the 10 judges (the junior by appointment) shall then abstain from 
voting. A death sentence must be carried by a majority of at least 6 of the 
9 judges (cf. Law No. 8 of 19th June, 1947).( 1 ) 

In cases where three or more judges are of the opinion that the case in 
hand must be judged in a way which is not in accordance with the interpreta¬ 
tion of the law previously laid down by the Supreme Court, or if three or 
more judges consider that a provision laid down by a law, by decision of 
the Storting or by a Provisional Decree, is at variance with the Constitution 
(as in the Klinge case), then all the judges of the Supreme Court (at present 
18) must take part in the deciding of that particular question. The same 
applies, it so decided by the Supreme Court, in other cases where legal 
questions of a particular doubtful character have been raised, (cf. Arts. 1-3 
of Law No. 2 of 25th June, 1926, as amended by Law No. 8 of 9th June, 
1939, and Law No. 8 of 19th June, 1947). 

As a rule, cases concerning any offence against the criminal law which 
can be punished by more than five years’ imprisonment are dealt with by 
the Lagmannsrett acting as a court of first instance and assisted by a jury, 
in accordance with Art. 19 of Law No. 5 of 1st July, 1887, on criminal 
procedure. All other cases are, according to Art. 22 of the said law, in the 
first instance tried by the Hcrrcds—or Byrett (County or Town Court). 
If the right to increase punishment in the case of war crimes, which is given 
in Art. 3 of the Law of 13th December, 1946,( s ) were viewed in the light of 
that rule, the judicial competence of the Herredsreltene (County Courts) 
and the Byrettene (Town Courts) would have been considerably restricted. 
Hence the inclusion of Art. 6 of the Law : 

“ In deciding whether cases concerning crimes referred to in Art. 1 
of the present law are to be dealt with by a Court of Appeal or by a 
County Court or a Town Court, the power to increase punishment 
w hich is provided in Art. 3 of the present law should not be taken into 
consideration.” 

/ wording to Art. 32 of Law No. 2 of 21st February, 1947, all cases 
concerning war crimes can now be brought before the Lagmannsrett in the 
first instance if such procedure is considered expedient by the Prosecution. 

(') Before this amendment, the Court was, in such cases, also composed of five judges 
and the death sentence had to be carried by a numerical majority only 

(*> See p. 89. 
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VII. TRIAL PROCEDURE 

The procedure followed in trials of war criminals is governed by the terms 
of Law No. 2 of 21st February, 1947, which has now superseded various 
Provisional Decrees promulgated after the liberation of Norway. This 
law, which is also intended to apply to trials of traitors, contains rules of 
procedure which, according to Art. 1 (d) of the said law, are applicable to 
trials of foreign war criminals. This law aims, inter alia, at expediting 
and simplifying proceedings by transferring the relevant cases to special 
judges and special sections of the courts. These courts operate without a 
jury. 

Subject to the special regulations laid down by the said law, the General 
Law No. 5 of 1st July, 1887, on Criminal procedure (hereinafter referred to 
as Law Cr. Pr.), and Law No. 5 of 13th August, 1915 (laying down general 
rules common to all court proceedings) are also applicable to war crimes 
trials. 

It is to be noted that, with the exception of a provision relating to previous 
statements by witnesses (see p. 88) the “ special regulations contained in 
this law refer to matters other than rules of evidence. The position is 
therefore different from that prevailing in war crime trials held, for instance, 
before British and United States Courts, where the usual technical rules of 
evidence are to some degree waived in accordance with the special provisions 
applying to these courts.( l ) 

A typical trial before Norwegian Courts would be made up ol the following 
parts which would take place in the order indicated : 

(1) The reading of the Indictment by the President of the Court. 

(2) The question to the accused : “ Guilty or not guilty.” 

(3) First speech by the Prosecution, outlining the case. 

(4) First speech by the Defence and/or statement by the accused if desired 
by him. 

(5) Evidence by witnesses called by the Prosecution including evidence 
given under cross-examination. 

(6) Evidence by witnesses called by the Defence including evidence given 
under cross-examination. 

(7) The second address by the Prosecution. 

(8) The second address by the Defence. 

(9) Third address by the Prosecution if de> red by Counsel. 

(10) Third address by the Defence if desired by Counsel. 

(11) Adjournment of the Court to discuss and decide the case in camera. 

(12) The pronouncement of the sentence in open court. 

Vm. REPRESENTATION BY COUNSEL 

The accused is at any stage of the trial or of the preparation thereof 
entitled to choose or engage his Counsel, (cf. Art. 99 of the Law Cr. Pr.). 

For the main hearing of the case, the Court will officially appoint a Counsel 
at the State's expense. As a rule the Counsel chosen or already engaged 

(*) See War Crime Trial Law Reports, Volume I, pp. 108 and 117-118. 
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by the accused himself will be appointed by the Court. The same applies 
to preparatory meetings of the Court, such as those held for the interrogation 
of witnesses for the recording of evidence which is intended to be used before 
the Court at the main hearing of the case ( cf ,Law Cr. Pr. Arts. 99-101, and 
107). 

In the event of a conflict between the interests of several accused charged 
in the same case, a corresponding number of Counsels for the Defence are 
appointed (cf. Law Cr. Pr. Art. 110). 

IX. RI LES OF EVIDENCE 

The accused is of course considered innocent until proved guilty. The 
burden of proof lies entirely with the prosecution. Furthermore, it is the 
duty of the Court to ensure that the case in hand is fully examined (cf. Law 
Cr. Pr. Art. 331). 

The accused is under no legal obligation to give evidence himself and if 
he does so he is not on oath. If the statements made by the accused during 
the main hearing of the case are in conflict with his earlier statements 
recorded before the Court, the previous statements can be read before the 
Court. The same applies if he refuses to give any statement or explanation 
at all during the main hearing (cf. Art. 329, Law Cr. Pr.). If the accused 
makes a complete and unreserved confession, it is for the Court to decide 
whether and if so to that extent further evidence should be furnished (cf. 
331. Law Cr. Pr.). The accused is entitled to put questions to every witness 
subsequent to their interrogation and to make his comments on their state¬ 
ments. The same applies when statements have been read before the 
Court or any other form of evidence has been brought forward (cf. Art. 338 
Law Cr. Pr.). 

Witnesses must, whenever possible, appear in person before the Court 
during the main hearing of the case. The reading of statements given earlier 
by a witness present during the main hearing is not as a general rule allowed. 

However, during the main hearing ol war crimes cases, previous statements, 
whether given before a court or not, may be read and used as evidence if the 
statement has been given by a person who has since died or disappeared 
or whose personal appearance is impossible to arrange or would cause 
considerable delay or expense. Furthermore, the court can rule out 
irrelevant evidence (cf. Art. 36 of Law No. 2 of 21st February, 1947). 

Witnesses are usually under oath unless their evidence is considered un¬ 
important or il the Prosecution and Defence do not insist on it being on 
oath. The oath is taken after the evidence has been given (cf. Art. 185 of 
Law Cr. Pr.). 

X. PUNISHMENT 

W hile finding that existing provisions of Norwegian law in the main 
adequately defined the acts which would in fact amount of war crimes( l ) 
the Ministry advised the Storting that, on a number of specific points, 
Norwegian legal provisions did not lay down sufficiently severe penalties 
for those offences. Further, Art. 62 of the Civil Criminal Code,( 2 ) “ was 

(*) See p. 84. ” 
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founded on the supposition of a normal social life, where the police and 
criminal courts are available instantly or very soon afterwards whenever a 
more serious crime has been committed. This was not the case during the 
occupation. German perpetrators of violence continued for several years 
their criminal activity unrestrained. As a result a considerable number of 
them, making use of their high position, increased their guilt by systematically 
committing whole series of the most appalling crimes.” 

The Ministry’s memorandum then continues as follows: “ It could be 
specifically laid down that Art. 62 of the Civil Criminal Code should not 
apply in trials of foreign war criminals. The Ministry, however, hold in the 
circumstances that an overall increase of the terms of punishment is a better 
solution when applied to the most serious war crimes and in cases of repeated 
offences.” - 

Hence, Art. 3 of the Law on the Punishment of Foreign War Criminals 
provides that: 

“ In the case of crimes referred to in Art. 1 above, the sentence of 
imprisonment may be doubled, and penal servitude may in all such cases 
be substituted for imprisonment. 

‘ A life sentence or capital punishment may be inflicted in all cases 
where: 

“ ( a ) the act caused grave bodily injury, grave suffering, prolonged 
deprivation of freedom, or extensive damage to property ; 

“ (b) the act resulted in death, even though this outcome was not 
intended ; 

** ( c ) chapters 21, 22 and 25 of the Civil Criminal Code were repeatedly 
violated ; or 

“ (</) particularly aggravating circumstances were present. 

“ Fines may be imposed in addition to capital punishment or imprison¬ 
ment. As regards the collection of fines from a convicted delendant or 

his heirs, the provision of the Decrees concerning the punishment and 

financial liability of traitors are applicable.” 

Chapters 21, 22 and 25 of the Civil Criminal Code deal respectively with 
crimes against personal integrity; murder, manslaughter, assault and 
injury to health ; and extortion and robbery. 

The last paragraph, relating to fines, which is contained in the law did not 
appear in the Decree of 4th May, 1945. This represents the only difference 
between the two texts. 

The death sentence can only be passed by the Lagmannsrctt and the 
Supreme Court. In the Lagmannsrett, a verdict of “ guilty ” must be 
carried by a majority of at least five out of the seven judges. The same 
applies when a death sentence is passed. 

In the Supreme Court a death sentence must be carried by a majority of 
at least six out of the nine judges. 

Execution of the death sentence is carried out by shooting. 
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XI. APPEALS TO THE SUPREME COURT 

Appeal to the Supreme Court is subject to leave having been obtained 
from the Judicial Committee of the Supreme Court except when : 

(a) the sentence is appealed against by the accused and he has been sen¬ 
tenced to imprisonment for a term exceeding one year by the County 
or Town Court or for more than six years or to death by the Lag- 
mannsrett; 

(b) the sentence is appealed against by the prosecution and the prosecution 
has demanded a more severe punishment than one or six years (as in 
( fl )) (ef. Art. 43 of Law No. 2 of 21st February, 1947). 

The prosecution has an absolute and unlimited right to appeal to the 
benefit of the accused (cf. Art. 382 of Law Cr. Pr.). 

A sentence passed by the County or Town Court cannot be appealed 
against on points which according to the law (see below) may lead to a 
renewed trial by the Lagmannsrett. 

An appeal to the Supreme Court cannot be based on any point regarding 
the lower court's alleged errors in the finding of facts and evidence relating 
to the question of guilt. The appeal can only be based on the following 
grounds : 

(a) that the provisions laid down by procedural law have not been riehtlv 
applied ; 

(b) that the provisions laid down by criminal substantive law have not 
been rightly applied ; 

(c) that evidence not related to the question of guilt has been wrongly 
considered ; 

(d) that the accused has been given too severe or too lenient a punishment 
(cf Arts. 380, 384 of the Law of Cr. Pr. and Art. 44 of Law No. 2 
of 21st February, 1947). 

The appeal and/or the application for leave to appeal must be submitted 
within 14 days from the dale on which the sentence was made known to the 
accused. The Court, however, can decide to accept the appeal even though 
the time limit has been exceeded if the delay was due to circumstances not 
depending on the appellant (cf. Arts. 382-385 of the Law Cr. Pr. and Art. 39 
ol Law No. 2 of 21st February, 1947). 

The appeal is in the first instance dealt with by the Judicial Committee of 
the Supreme Court. If the Committee, when considering the sentence is 
unanimously agreed that the law has been interpreted wrongly and that the 
accused person must undoubtedly be acquitted, or that the sentence should 
be quashed or altered in favour of the accused, the Committee can pass a 
decision or give a new sentence accordingly. On the other hand, the 
Committee can, subject to the same conditions, quash the sentence and 
order a new trial by the lower court when it is of the opinion that the 
sentence would be altered by the Supreme Court in favour of the accused 
In all other cases the Committee will decide whether the appeal should be 
rejected as unfounded or whether it should be brought before the Supreme 
Court (cf Art. 387 of the Law Cr. Pr.), but if the accused appeals against a 
death sentence, the Committee must refer the case to the Supreme Courts 1 ) 


Even if the appeal has been restricted to the punishment, the Supreme Court 
is entitled to decide whether the provisions of criminal substantive law have 
been rightly applied. 

Regardless of the subject matter of the appeal the Supreme Court may 
consider that provisions of criminal law have been wrongly applied by the 
lower court to the detriment of the accused or that he has been given too 
severe a punishment and can declare the sentence of the lower court null 
and void if there is any doubt that essential provisions laid down by the law 
of procedure to safeguard the accused have been neglected, which in turn 
might have influenced the sentence to the detriment of the accused (cf. Law 
of Cr. Pr. Art. 392). 

If the Supreme Court is in agreement with the sentence appealed against, 
the appeal is formally rejected. In other cases the Supreme Court can 
quash the sentence and demand a renewed trial by the lower court or pass a 
new sentence (cf. Art. 396 of the Law Cr. Pr.). If the Supreme Court 
quashes the sentence of the lower court and refers the case back for a new 
trial, the lower court is bound by the interpretation of the law outlined by 
the Supreme Court (cf. Art. 397 of the Law Cr. Pr.). 

XU. RENEWED TRIAL BY THE LAGMANNSRETT 

In the case of a trial by the County or Town Court, either of the parties 
can, subject to leave from the Judicial Committee of the Supreme Court, 
demand a renewed trial by the Lagmannsrett. Such leave can only be granted 
when the Committee consider it probable that the question of guilt has 
been wrongly adjudged by the lower court or when found justified by other 
important reasons (cf. Art. 40 of Law No. 2 of 19th February, 1947). The 
application for a renewed trial can be based on any question of fact as well 
as questions of mixed fact and law (cf. Art. 401 of the Law Cr. Pr.). The 
application must be submitted within 14 days after the sentence of the 
lower court was made known to the accused (cf. Arts. 382 and 383 ot the 
Law Cr. Pr.). The renewed trial by the Lagmannsrett is governed by the 
same rules of procedure which apply when the Lagmannsrett is acting as a 
court of first instance. 

XIII. RESUMPTION OF TRIALS 

As a rule a sentence may be regarded as final when no appeal is allowed 
or the time limit for lodging an appeal has expired, but either of the parties 
may apply for a resumption of the trial under the following conditions: 

(1) 7b the benefit of the accused : 

(a) If it is found that forged documents have been used or false statements 
have been made during the previous trial or if any of the judges are 
criminally liable in connection with the performance of their duties 
and it is considered that this fact might have influenced the previous 
sentence, or 

(b) If new facts or evidence are offered which either by their own weight 
or in connection with the evidence previously at hand are considered 
to be likely to lead to the acquittal of the convicted person or to the 
application of a milder provision of criminal law and/or to a more 
lenient term of punishment (cf. Arts. 413,414 of Law Cr. Pr.). 


(') Art. 2 of Law No. 8 of 19th June. 1947. 
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(2) To the detriment of the accused: 

(a) If Decause of a subsequent confession by the accused or in the light 
of new evidence offered, it is considered to be beyond doubt that the 
accused did actually commit the act in question or a considerably 
more serious one than that for which he had been convicted during 
the previous trial ; or 

(h) If any of the factual conditions mentioned above under 1(A) are found 
to be present and it there are reasonable grounds to believe that this 
may have caused or influenced his previous acquittal or the application 
of substantially too mild a provision of criminal law (cf. Art. 415 of 
Law Cr. Pr., with which should be read Art. 30, paragraph 4, of Law 
No. 2 of 21st February, 1947.) 

It the leave is granted the same Court as previously dealt with the matter 
will institute a new hearing of the case (cf. Art. 418 Law Cr. Pr.). The new 
sentence cannot differ from the previous sentence to the detriment of the 
accused on grounds unrelated to those on which there has been a resumption 
of the case, if the resumption has been granted to the benefit of the accused, 
the Court can in no circumstances pronounce a new sentence which is less 
tavourable to the accused than the previous sentence (cf. Art 4">1 of 
Law Cr. Pr.). 

There is no time limit for the submission of an application for a resumption 
ol the case. 

XIV. REPRIEVE AND PARDON 

The execution of a sentence may in certain circumstances be postponed. 

It, for instance, the court has recommended the convicted person for 
pardon, the sentence cannot be executed if the convicted person would 
thereby suffer any form or term of punishment with which the pardon is 
intended to dispense. If, however, the convicted person has himself applied 
tor pardon, the execution of the sentence can be entered upon without his 
consent oelore a decision has been taken unless otherwise decided by the 
authorities concerned (cf. Art. 473 of Law Cr. Pr. and Art. 51 of Law 
. °* 2 of -' st February, 1947). In no circumstances must a death sentence 
be executed before the question of pardon has been decided upon. 

The prerogative of mercy vests with the King in Council. Art. 20, para¬ 
graph 1, of the Constitution reads as follows: “ The King in Council shall 
have the Tight ol pardoning criminals after sentence has been passed. The 
criminal shall have the choice of whether he will accept the King’s grace or 
submit to the punishment meted out to him.” 

The pardon may be complete or partial in the sense that a death sentence 
may be commuted into imprisonment or a term of imprisonment diminished. 


ANNEX n 

FRENCH LAW CONCERNING TRIALS OF 
WAR CRIMINALS BY MILITARY TRIBUNALS 
AND BY MILITARY GOVERNMENT COURTS 
IN THE FRENCH ZONE OF GERMANY 

I. THE TWO TYPES OF TRIBUNAL 

War Crime Trials conducted according to French Law have been heard 
either by Permanent Military Tribunals or by Military Government Tribunals 
in the French Zone of Germany. 

Since the great majority of trials have been held before Permanent Military 
Tribunals this annex deals mainly with these Courts. Two sections, how¬ 
ever, relate to Military Government Tribunals.^) 

It. the JURISDICTION AND LEGAL BASIS OF FRENCH PERMANENT MILITARY 
TRIBUNALS FOR THE TRIAL OF WAR CRIMINALS 

The competence of French Military Tribunals to try war criminals, apart 
from those sitting in the French Zone of Germany, is based on the Ordinance 
of 28th August. 1944, concerning the suppression of war crimes, which, by 
virtue of Art. 6 thereof, is applicable not only to Metropolitan T rance but 
also to Algeria and the Colonies. 

The first paragraph of Art. 1 of the Ordinance runs as follows . 

Enemy nationals or agents of other than French nationality who 
are serving the enemy administration or interests and who are 
guilty of crimes or delicts committed since the beginning of hostilities, 
either in France or in territories under the authority of France, or against 
a French national, or a person under French protection, or a person 
serving or having served in the French armed forces, or a stateless person 
resident in French territory before 17th June, 1940, or a refugee residing 
in French territory, or against the property of any natural persons enu¬ 
merated above, and against any French corporate bodies, shall be prose¬ 
cuted by French military tribunals and shall be tried in accordance with 
the French laws in force, and according to the provisions set out in the 
present Ordinance, where such offences even if committed at the time 
or under the pretext of an existing state of war, are not justified by the 
laws and customs of war.” 

The Military Tribunals which have heard cases tried under the Ordinance 
have been Permanent Military Tribunals sitting at Strasbourg. Lyons and 
a number of other centres. 

Art. 124 of the Code de Justice Militaire states that: " In time of war, 
there shall be at least one Permanent Military Tribunal in each military 
region ; the seat of this Military Tribunal shall, in principle, be the chiel 
town of the military region. . . _ 


0) See pp. 100-102. 
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III. THE COMPOSITION OF A FRENCH WAR CRIMES TRIBUNAL 

Art. 5 of the Ordinance runs as follows: “ For adjudicating on war 
crimes, the military tribunal shall be constituted in the manner laid down 
in the Code de Justice MiUtaire. The majority of the military judges shall 
be selected from among officers, non-commissioned officers and other ranks 
belonging, or having belonged, to the French Forces of the Interior or a 
Resistance Group.” 

Since the Wagner Trial was held in April and May, 1946, while the legal 
date of the termination of war-time was 1st June, 1946, the provisions 
concerning military tribunals in time of war were applicable. An Act of 
5th October, 1944, provides that until the legal date of the termination of 
wartime. Permanent Military Tribunals shall be composed of five military 
judges, in accordance with the provisions of Art. 156 of the Military Code. 
Permanent Military Tribunals in time of peace, under Art. 10 of the Military 
Code, are composed of a civilian judge as President, and 6 military judges. 

IV. PERSONS SUBJECT TO THE JURISDICTION OF FRENCH MILITARY TRIBUNALS 

FOR THE TRIAL OF WAR CRIMES 

Art. 1 of the Ordinance states that the persons liable to prosecution there¬ 
under are : Enemy nationals or agents of other than French nationality 
who are serving the enemy administration or interests and who are guilty 
of crimes or delicts committed since the beginning of hostilities ; either in 
France or in territories under the authority of France, or against a French 
nai.onal, or a person under French protection, or a person serving or having 
served in the French armed forces, or a stateless person resident in French 
territory before 17th June, 1940, or a refugee residing in French territory, 
or against the property of any natural persons enumerated above, and against 
any French corporate bodies.” 

Art. 4 lays down that “ Where a subordinate is prosecuted as the actual 
perpetrator of a war crime, and his superiors cannot be indicted as being 
equally responsible, they shall be considered as accomplices in so far as they 
have organised or tolerated the criminal acts of their subordinates.” 

In the trial of Wagner and Six Others, both the Acte d'Accusation and the 
judgment of the Tribunal refer to Arts. 59 and 60 of the Code Penal as being 
relevant to the charge and to the sentence respectively. 

Art. 59 of the Code states that “ The accomplices to a crime or a delict 
shall be visited with the same punishment as the authors thereof, excepting 
where the law makes other provisions.” 

Art. 60 of the Code PenaI defines as an accomplice to a crime or a delict: 
“ A °y Person who, by gifts, promises, threats, abuse of power or authority, 
or guilty machinations or devices ( artifices ), has instigated a crime or delict 
or given orders for the perpetration of a crime or delict; any person who 
has supplied the arms, tools or any other means that have been used in the 
commission of the crime or offence, knowing that they would be so used ; 
or who has wittingly aided or assisted the author or authors of the crime 
or offence in any acts preparatory to, or facilitating its perpetration, or in 
its execution. ...” 


All the accused in the Wagner trial except Grliner, who was charged with 
premeditated murder, were charged with complicity in that crime. Conse¬ 
quently a large proportion of the questions put by the President to the 
Judges in the Wagner trial enquired whether the accused had been accom¬ 
plices in the commission of the various acts alleged. The Judges were asked 
whether Wagner had been an accomplice, “ in abuse of authority or pow er,' 
in the passing of the illegal sentences alleged in the case, and in the shooting 
of the prisoners of war. The Judges were also asked whether Rohn, in like 
manner, had been an accomplice in the latter crime. 

V. CRIMES MADE PUNISHABLE BY THE ORDINANCE 

The terms “ War Crime ” and “ War Criminal ” are left undefined in 
the Ordinance, but it seems to follow from the wording of Art. 1 that the 
offences to be punished are such infractions of French Law as are not 
made justifiable by the laws and customs of war. 

It will be noted that the scope of the term “ War Crime ’ as thus defined, 
is not quite the same as that laid down in the British Royal Warrant, where 
it signifies any violation of the laws and usages ot war, committed during 
any war in which His Majesty has been or may be engaged since 2nd 
September, 1939.( 1 ) 

Attention should be drawn to the offences specifically mentioned in the 
second paragraph of Art. 1 and in the whole of Art. 2. These passages 
as follows: 

“ In particular^ 2 ) the offences specified and made punishable under 
Arts. 92, 132, 265 et seq ., 295, 296, 301, 302, 303, 304, 309 to 317, 332 
334, 341, 342, 343, 344, 379, 400, and 434 to 459 of the Code Penal and 
Arts. 214, 216, 221 et seq., of the Code de Justice Militaire shall be the 
subject of prosecution in accordance with the above provisions, if they 
have been committed in the circumstances described in paragraph 1 ot 
the present Article. 

“ Article 2. The provisions of the Code Penal and of the Code de 
Justice Militaire shall be interpreted as follows: 

“(1) The illegal recruitment of armed forces, as specified in Art. 92 of 
the Code Penal, shall include all recruitment by the enemy or his 
agents ; 

“(2) Criminal association, as specified in Arts. 265 et seq., of the Code 
Penal, shall include within its scope organisations or agencies 
engaged in systematic terrorism ; 

“(3) Poisoning, as specified in Art. 301 of the Code Penal, shall include 
the exposure of persons in gas chambers, the poisoning of water 
or foodstuffs, and the depositing, sprinkling or applying of noxious 
substances intended to cause death ; 

“(4) Premeditated murder, as specified in Art. 296 of the Code Penal, 
shall include killing as a form of reprisal; _ 

(i) Regarding the French approach to war crime trials and their punishment, see also 

pp. 53-4. , , 

(*) The Court of Appeal has pointed out that this enumeration is not intended to be 

exhaustive {see pp. 46-7). 
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“(5) Illegal restraint, as specified in Arts. 341, 342 and 343 of the Code 
Pinal, shall include forced labour of civilians and deportation for 
any reason whatever of any detained or interned person against 
whom no sentence which is in accordance with the laws and customs 
of war has been pronounced. 


(6) Illegal restraint, as specified in paragraphs 1 and 2 of Art. 344 of 
the Code Penal, shall include the employment on war work of 
prisoners ol war or conscripted civilians ; 

“(7) Illegal restraint, as specified in the last paragraph of Art. 344 of the 
Cot/e Penal, shall include the employment of prisoners of war or 
civilians in order to protect the enemy ; 

“(8) Pillage, as specified in Arts. 221 et seq„ of the Code de Justice 
Mditaire, shall include the imposition of collective fines, excessive 
or illegal requisitioning, confiscation or spoliation, the removal or 
export Irom French territory by whatever means of property of any 
kind, including movable property and money.” 


One o! the Articles which are mentioned in the second paragraph of Art 1 
and whose contents arc not indicated in Art. 2, has been dealt with in the 

™ tes , j° c the Wagner case : il has been seen that Art. 295 of the Code 
inal defines murder. As this Annex states elsewhere, Art. 302 provides 
the penalty tor premeditated murder, patricide and poisoning, and Art. 
304 provides the penalty for murder.f 1 ) 


Of the remainder. Art. 132 of the Code Penal deals with the counterfeiting 
and altering of French money and the circulation thereof. Arts. 265 et seq., 
with conspiracies to prepare or commit crimes against persons or property,’ 
-'03 with torture and acts of barbarity, 309-317 with voluntary wounding 
and strikin';, not regarded as murder, and other voluntary crimes and 
dc lets, 33. and 334 with certain sexual offences, 379 with theft, 400 with 
extortion, and 434-459 with arson and other forms of destruction. Art. 214 
ot the Code de Justice Mditaire deals with abuse of authority and 216 with 
otlences against wounded, sick and dead soldiers. 


VI. PROVISIONS REGARDING THE DEFENCE OF SUPERIOR ORDERS 

Art 3 of the Ordinance runs as follows : “ Laws, decrees or regulations 
issued by the enemy authorities, orders or permits issued by these authorities, 
or by authorities which are or have been subordinated to them, cannot be 
pleaded as justification within the meaning of Art. 327 of the Code Pinal, 
but can only, in suitable cases, be pleaded as an extenuating or exculpating 
circumstance.” p b 


Art. 327 of the Code Pinal makes the following provision : “ No crime 
or delict is committed when the homicide, wounding or striking was ordered 
by the law or by legal authority.” 

Further details relating to the defence are set out on pp. 54-5. 


VII. PENALTIES ATTACHING TO WAR CRIMES 

‘ he ° # rd i naa « states simply that the persons specified therein 
shall be prosecuted by French Military Tribunals and shall be judged in 
accordance with the French laws in force.” 

(*) See p. 97. ” " 






Apart from making certain special provisions concerning military degrada¬ 
tion and loss of rank and prohibition of residence, and apart from providing 
the penalties attaching to the commission of a delict, Art. 192 of the Code 
de Justice Militaire, the only article appearing under the Chapter heading: 
“ Penalties Applicable,” states : “ The penalties which can be applied within 
the military jurisdictions for crimes are those laid down in Arts. 7 and 8, of 
the Code Pinal." (Italics inserted.) 

These Articles, together with the preceding one, read as follows: 

“(6) The penalties for crimes are either corporal and ignominious, or simply 
ignominious. 

•‘(7) The penalties which are corporal and ignominious are: (1) death ; 
(2) penal servitude for life ; (3) deportation ; (4) penal servitude for a 
term ; (5) detention ; (6) confinement. 

“(8) The ignominious penalties are: (1) banishment; (2) civic degrada¬ 
tion.” 


These articles provide the possible range of punishment under French 
Criminal Law ; Articles providing against individual offences supply the 
relevant penalties. For instance, in the Wagner trial. Articles 30- and 304 
of the Code Pinal were referred to by the Prosecution, and by the Tribunal 
in its judgment. The former provides that the penalty for premeditated 
murder, patricide and poisoning shall be death. The latter lays down tha 
simple murder (i.e., voluntary homicide) shall be punished by penal servitudle 
for life, except in two cases, when the death penalty shall be pronounce . 
The first arises when the murder has been preceded, accompanied or followed 
by another crime.! 1 ) The second arises when the murder has had as its 
object the preparation, facilitation or execution of a delict, or the facilitating 
of the flight, or assuring the impunity, of the authors or accomplices ot a 


1 2 \ 


Vin. THE PROCEDURE FOLLOWED IN FRENCH WAR CRIMES TRIALS 

The Ordinance makes no special provisions regarding procedure, but 
simply makes reference to trial “ in accordance with the French laws in 
force” It is useful, however, to make a short survey of the procedure 
applied in French war crime trials, with particular reference to the Wagner 

case. . 

After his preliminary investigation of the case ( Information), a military 
Juge d'Instruction decides whether it should go before a Military Tribuna 

for trial. 

Article 68 of the Code de Justice Militaire, to which reference was made by 
the Tribunal in rejecting the plea made by Griiner’s Counsel to the Juris¬ 
diction of the Tribunal, includes the following passage: 

“ For all acts liable to be punished by sentences of death, deportation, 
penal servitude, imprisonment or confinement, the case can be sent before 

( 1 ) See the account on p. 41 of the questions put to the Military Judges regarding Gruner. 
( ! ) And see also the penalties provided by the Articles quoted in the notes to 'he Wagrver- 
Trial nn 50-3 Articles 35 and 37 of the Code Penal, to which also the Acte d Accusation. 
and theT ribunal referred, make general provisions regarding the cases ^^‘wnfoSuon 
ion may, or must, be accompanied by imprisonment, and regarding wartime contiscau 
or the benefit of the nation of the goods of a condemned person. 
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a Military Tribunal only by the Court of Indictment ( Chambre des mises 
en accusation) of the Appeal Court for the jurisdictional area within which 
the Tribunal operates.” 

In peace time, accordingly, the Juge d'Instruction must refer such cases 
to the Court of Indictment of the appropriate appeal court, in accordance 
with Art. 66 of the Code, which provides to that effect. 

As the Tribunal trying the Wagner case pointed out. however, Art. 68 of 
the Code de Justice MiUtaire is not applicable " in time of war.” 

Article 125 bis of that code provides that: ” All the rules laid down in 
Title I of this Code, concerning Permanent Military Tribunals in time of 
peace, must be observed also as regards Permanent Military Tribunals in 
the territorial districts in time of war, the powers of the General commanding 
the territorial district in time of peace being transferred to the General 
commanding the military region or the territorial district to the extent of 
the territory under his authority, provided that: . . . 

(2) In time ot war, Art. 68 shall be inapplicable, and the sending of cases 
before a Military Tribunal by Order of Committal shall be carried out 
by a military Juge d'Instruction, as regards both Permanent Military 
Tribunals and Military Tribunals attached to the armies.” 


Again, Art. 177, to which the Tribunal specifically referred, provides that: 

It the Juge d Instruction ... is of the opinion that the act charged constitutes 
an offence within the military jurisdiction he shall refer the accused for 
trial to a Military Tribunal, Art. 68 not being applicable. . . .” 

The next steps arc provided by Art. 69, 177 and 179 of the Code de Justice 
Militaire. The appropriate Public Prosecutor (Commissaire du Gouvernement) 
is charged with taking action against the acused before the Military Tribunal 
to which he is attached. He must immediately cause the accused to be 
notified of the Order of Trial ( Ordonnance de Renvoi) whereby the 
Juge d'Instruction has sent the case before the Military Tribunal. He sends, 
to the General commanding the territorial district in which the Military 
Tribunal sits, a request for its convocation. Finally, he must also draw 
up an Acte d'Accusation (Indictment). This document is, in fact, a recital 
of the facts alleged by the Prosecution. 


Art. 179 of the Code states that, 24 hours at least before the meeting of 
the Tribunal, the Public Prosecutor shall communicate to the accused a 
notification containing the order convening the Tribunal, the crime alleged, 
the text of the law applicable and the names of the witnesses whom he 
proposed to call. If the accused has not chosen a defending Counsel, a 
Counsel will be officially provided for him. 

Art. 72 of the Code provides that trials shall be public, except where the 
Tribunal decides that this appears dangerous to public order or morals. 
In any case the judgment must be delivered in public. 

Art. 119 ot the Code, which was mentioned in the Wagner proceedings 
in connection with the absence of Huber, contains the following passages : 
“ When the accused has been referred to a Military Tribunal for trial and 
it has not been possible to arrest him, or when he has escaped after being 
arrested ... on the receipt of the Decision (*) or Order of Trial, and on 


( ) A reference to the decision of a higher court referring a matter to a Military Tribunal 
for trial. See earlier m these notes on procedure, pp. 97-8. 


the initiative of the Public Prosecutor, the President of the Military Tribunal 
shall issue an Order, setting out the crime or defict for which proceedings 
are being taken against the accused, and stating that he will be held bound 
to present himself within six days, reckoning from the date of execution of 
the last of the formalities connected with the publication of the said Order. 

"In wartime, or where the territory in which the offence has been com¬ 
mitted is declared to be in a state of siege, the period shall be reduced to 
five days.” 

If the accused fails to present himself during the period of grace, Art. 120, 
quoting a Decree-Law of 20th May, 1940, states that proceedings can be 
taken against him in his absence or in default (par contumace ou par defaut). 

The discretionary power of the President regarding the use of evidence, 
which was referred to in the Wagner trial, arises out of Art. 82 of the Code, 
which includes the following words : “ The President shall have a dis¬ 
cretionary power in relation to the conduct of the proceedings and the 
finding of the truth. He shall be able, during the proceedings, to cause to 
be produced any evidence which seems to him to be of value for the finding 
of the truth, and to call, even by means of a summons, or to produce, any 
person to whom it seems necessary that a hearing should be given. 

After the examination of the witnesses, the accused ( l ) and the evidence, 
and after hearing the arguments of Counsel, the accused and his Counsel 
having the last word, the Tribunal must then, in accordance with Arts. 89-91 
of the Code, retire and vote by secret ballot, answering “ yes ” or “ no” 
to the questions of fact and law put by the President. By a law of 
3rd February, 1941, the simple majority is sufficient for decisions on these 
questions, during wartime. Otherwise the majority must be at least 5 to 2. 
Should the accused be found guilty, the Tribunal must then, by virtue of 
Art. 91 of the Code, decide whether there were extenuating circumstances, 
and must fix the penalty. 

In accordance with Art. 93, the President of the Tribunal must then read 
the judgment in public sitting. 

IX. PROVISIONS REGARDING APPEALS 

In time of war, according to the provisions of a Decree of 3rd November, 
1939, Permanent Military Appeal Tribunals are to be set up, their num¬ 
ber, seat and jurisdiction being fixed by decree. They are to deal only 
with cases involving persons convicted by Military Tribunals. Art. 135 
of the Code de Justice Militaire states that such persons shall have twenty- 
four hours during which they may appeal to such a court. This period 
begins to run at the end of the day on which the judgment of the Military 
Tribunal is read. 

This appeal to a Permanent Military Appeal Tribunal is the only one 
possible in wartime against a decision of a Permanent Military Tribunal. 
The former, in accordance with Art. 133 of the Code de Justice Militaire 
is not concerned with reviewing the whole trial conducted by the inferior 
tribunal, but only with finding whether the judgment delivered thereby 
constituted a correct application of the law.( 2 ) 

(') The accused himself cannot be examined on oath. . 

(*) The Permanent Military Appeal Tribunal does not, therefore, enquire into mere 

questions of fact 
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Art. 134 states that: “ Military Appeal Tribunals can annul decisions 
only in the following cases: 

‘‘(1) when the Military Tribunal has not been composed in accordance with 
the provisions of the Code, 

‘ (2) when the rules of competence have been violated, 

“(3) when the penalty laid dow n by the law has not been applied to the acts 
declared to be proved by the Military Tribunal or when a penalty has 
been pronounced which goes beyond the cases stated by the law, 

“(4) when there has been a violation or omission of the formalities laid 
down by law as a condition of validity, and 

“(5) when the Military Tribunal has omitted to decide upon a request of 
the accused, or an application of the Public Prosecutor, which aims at 
making use of a power or a right accorded by the law.” 

According to the provisions of the Decree of 3rd November, 1939, 
“ In all cases where a Military Appeal Tribunal has been established, persons 
sentenced by Military Tribunals cannot appeal to the Court of Appeal 
(Cour de Cassation) against the decisions of Military Tribunals and of 
Military Appeal Tribunal.” 

In peacetime, in accordance with Art. 100 of the Code de Justice Militaire, 
judgments delivered by Military Tribunals can only be challenged by way of 
an appeal to the Court of Appeal, for the reasons and under the conditions 
set out by Art. 407 et seif, of the Code d'Instruction Criminelle. A convicted 
person has three whole days, after that on which his sentence has been notified 
to him, in which to inform the Clerk of his desire to appeal. 

Since the appeal of Wagner, Rohn, Schuppel, GSdeke and Griiner was 
heard on 24th July, 1946, that is to say at a date after 1st June, the legal 
date of the termination of hostilities, it was heard by the Criminal Division 
of the Court of Appeal. 

X. THE LEGAL BASIS OF MILITARY GOVERNMENT TRIBUNALS IN THE FRENCH 
ZONE OF GERMANY 

The number of war crime trials held before French Military Government 
Courts has been relatively small. Their jurisdiction is laid down in 
Ordinance No. 20 of 25th November, 1945, and Ordinance No. 36 of 
25th February. 1946, of the French Commander-in-Chief. The legal 
basis of war crimes legislation in the Zones of Germany was provided origin¬ 
ally by the power of a military commander to act as the legislative judicial 
and executive authority for territories occupied by him, and later also by 
the fact that, by the Declaration regarding the Defeat of Germany and the 
assumption of supreme authority with respect to Germany made in Berlin. 
on the 5th June, 1945,( l ) the four Allied Powers occupying Germany have 
assumed supreme authority with respect to Germany including all the 
powers possessed by the German government and any state, municipal or 
local government, or authority. 

Acting as Supreme Allied Commander before the emergence as separate 
entities of the four Allied Zones of Germany, General Eisenhower pro- 
mulgated Ordinance No. 1 (Crimes and Offence s) and Ordinance No. 2 

(*) British Command Paper (1935), Cmd. 6648. 


(Military Government Courts). A French High Command in Germany 
was created on 15th June, 1945, and Ordinance No. 1 of 28th July, 1945, 
of the French Commander-in-Chief, which was thus enacted after the 
Berlin Declaration and after the emergence of the four Allied Zones, 
maintained in force the two Ordinances of the Supreme Allied Commander 
referred to above. This brief account of the legal history of the French 
Military Government Tribunals is repeated in the Preambles to Ordinances 
Nos. 20 and 36 of the French Commander-in-Chief. 

Law No. 10 of the Allied Control Council ( Punishment of Persons Guilty 
of War Crimes, Crimes against Peace and Crimes against Humanity), reaffirms 
the right of the Commander-in-Chief of each Zone to establish within his 
Zone tribunals for the punishment, inter alia, of war crimes. Art. Ill, 

1 and 2, thereof provide that: “ Each occupying authority, within its Zone 
of occupation: 

“(a) shall have the right to cause persons within such Zone suspected of 
having committed a crime, including those charged with crime by one 
of the United Nations, to be arrested .... 

“(z/) shall have the right to cause all persons so arrested and charged, 
and not delivered to another authority as herein provided, or released, 
to be brought to trial before an appropriate tribunal. 

“(2) The Tribunal by which persons charged with offences hereunder shall 
be tried and the rules and procedure thereof shall be determined or 
designated by each Zone Commander for his respective Zone. Nothing 
herein is intended to, or shall impair or limit the jurisdiction or power 
of any court or tribunal now or hereafter established in any Zone by 
the Commander thereof, or of the International Military^ Tribunal 
established by the London Agreement of 8th August, 1945.” 

XI. THE JURISDICTION OF MILITARY GOVERNMENT TRIBUNALS IN THE FRENCH 
ZONE OF GERMANY 

Arts. 1 and 2 of Ordinance No. 20 provide that: 

“ Art. 1. 

“ Military Government Tribunals are competent to try all war crimes 
defined by international agreements in force between the occupying Powers 
whenever the authors of such war crimes, committed alter the 
1st September, 1939, are of enemy nationality or are agents, other than 
Frenchmen in the service of the enemy, and whenever such crimes have 
been committed outside of France or territories which were under the 
authority of France at the time when the crimes were committed. 

“ Art. 2 

“ These crimes arc punishable by all the penalties which such Tribunals 
are empowered to pronounce, including the death penalty. 

Art. 1 of Ordinance No. 36 lays down that: 

“ Military Government Tribunals in the French Zone of Occupation 
in Germany are competent, in virtue of Law No. 10 of the Allied Control 
Council concerning the punishment of persons responsible for war crimes, 
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crimes against peace and crimes against humanity, to try the crimes set 
out in that law.” 

The provisions of Law No. 10 which are important in this connection are 
those contained in Art. II, of which paragraphs 1 and 2 run as follows: 
‘‘(1) Each of the following acts is recognized as a crime : 

”(a) Crimes against Peace. Initiation of invasions of other countries 
and wars of aggression in violation of international laws and treaties, 
including but not limited to planning, preparation, initiation or 
waging a war of aggression, or a war of violation of international 
treaties, agreements or assurances, or participation in a common 
plan or conspiracy for the accomplishment of any of the foregoing. 

“(b) War Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or customs of war, including but 
not limited to, murder, ill-treatment or deportation to slave labour 
or for any other purpose, of civilian population from occupied 
territory, murder or ill-treatment of prisoners of war or persons 
on the seas, killing of hostages, plunder of public or private property, 
wanton destruction of cities, towns or villages, or devastation not 
justified by military necessity. 

‘(c) Crimes against Humanity. Atrocities and offences, including but 
not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed 
against any civilian population, or persecutions on political, racial 
or religious grounds whether or not in violation of the domestic 
laws of the country where perpetrated. 

(d) Membership in categories of a criminal group or organisation 
declared criminal by the International Military Tribunal. 

(2) Any person without regard to nationality or the capacity in which he 
acted, is deemed to have committed a crime as defined in paragraph 1 
of this Article, it he was (a) a principal, or (b) was an accessory to the 
commission of any such crime or ordered or abetted the same, or 
(c) took a consenting part therein, or ( d ) was connected with plans or 
enterprises involving its commission, or (e) was a member of any 
organisation or group connected with the commission of any such 
crime, or(/) with reference to paragraph 1(a), if he held a high political, 
civil or military (including General Staff) position in Germany or in 
one of its Allies, co-belligerents or satellites or held high position in 
the financial, industrial or economic life of any such country.” 
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UNITED STATES LAW AND PRACTICE 
CONCERNING TRIALS OF WAR CRIMINALS 
BY MILITARY COMMISSIONS, MILITARY 
GOVERNMENT COURTS AND MILITARY 
TRIBUNALS 1 


I. THE DIFFERENT TYPES OF UNITED STATES MILITARY AND MILITARY GOVERNMENT 
TRIBUNALS 

In United States Law there are three types of Military Tribunals, namely 
(a) Courts Martial, General, Special and Summary, (b) Military Commissions, 
and (c) Provost Courts. In addition to these Tribunals, based on internal 
United States law, both Common Law and Statutory Law, there exist, in 
territory occupied by United States Forces, (d) Military Government Courts 
and Military Tribunals established by Military Government. This Annex, 
which deals with the trial of war criminals by United States Courts, is not 
concerned with the type of Military Tribunals mentioned under (a) (Courts 
Martial). Although United States Law (Art. 12 of the Articles of War) 
provides that General Courts Martial “ shall have power to try any person 
subject to Military Law ... and any other person who by the law of war is 
subject to trial by military tribunals ” and although under this article the 
United States can at any time elect to try war criminals before General 
Courts Martial, this has, in practice not be done. 

Provost Courts (supra (c)) are Tribunals of a summary nature. As there 
have not been trials of war criminals before United States Provost Courts, 
this type can also remain outside the scope of this introduction which will 
therefore be restricted to Military Commissions (Part I) and Military 
Government Courts and Military Tribunals established by Military Govern¬ 
ment (Part II). 

PART I: UNITED STATES MILITARY COMMISSIONS 


II. THE BASIC PROVISIONS 

The United States Military Commissions are an old institution which 
existed prior to the Constitution of the United States of America. They 
have been described as the American Common Law V/ar Courts. 

They were not created by statute, but recognised by statute law. In very 
recent decisions (the so-called Saboteur case ex parte Richard Quinn (1942). 
in re Yamashita (1946) and in re Homma (1946)) the Supreme Court ot the 
United States had occasion to consider at length the sources and nature of 
the authority to create Military Commissions. The Supreme Court stated 
that Congress and the President, like the courts, possess no power not derived 
from the Constitution of the United States. But one of the objects of the 
Constitution, as declared by its preamble, is to “ provide for the common 
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defence. As a means to that end the Constitution gives to Congress the 
power to “provide for the common Defence,” “To raise and support 
Armies, To provide and maintain a Navy,” and “ To make Rules for 
the Government and Regulations of the land and naval Forces ” Congress is 
giveri authority “ to declare War . . . and make Rules concerning Captures 
on Land and Water, ’ and “ To define and punish Piracies and Felonies 
committed on the high seas and Offences against the Law of Nations.” In 
the exercise of the power conferred upon it by the constitution to “ define 
and punish . . . offences against the Law of Nations,” of which the law of 
w ar is a part, the United States Congress has by a statute, the Articles of War 
recognised the -‘ Military Commission ” appointed by military command! 
as it had previously existed in United States Army practice, as an appropriate 
tribunal for the trial and punishment of offences against the law of war. 
The Supreme Court pointed out that Congress by sanctioning the trial by 
Military Commission of enemy combatants for violations of the law of war 
had not attempted to codify the law of war or to mark its precise boundaries. 
Instead it had incorporated, by reference, as within the pre-existing juris- 
djction of Military Commissions created by appropriate command, all 
offences whu-' h are defined as such by the law of war, and which may con- 
stitutionally be included within the jurisdiction. 

The Constitution confers on the President the “executive Power” and 
imposes upon him the duty to “ take care that the Laws be faithfully exe- 
cuted. It makes him the Commander in Chief of the Army and Navy. 
The Constitution thus invests the President as Commander in Chief with 
the power to wage war and to carry into effect all laws passed by Congress 
for the conduct of war and for the government and regulation of the Armed 
forces, and all laws defining and punishing offences against the law of 
nations including those which pertain to the conduct of war. 

The President of the United States, as the Commander in Chief of the 
Armed forces, and the Commanders in the Field have the power to appoint 

7^: Commissions and to prescribe the rules and regulations under 
which they have to operate. 

It should be added that Military Commissions may be appointed not only 
by the President or any Field Commander but also by any Commander 
competent to appoint a General Court Martial. The Commander in the 
field has this right because of his general power as a Military Commander. 

HI. REGULATIONS FOR THE TRIAL OF WAR CRIMINALS BY MILITARY COMMISSIONS 

The British Royal Warrant of 14:h June, 1945 (see Annex I of Volume I of 

n IS n enC k has made re 8 ulati ons for the trial of war criminals for 

all British Military Courts in all theatres of operations and in all territories 
under the jurisdiction of the United Kingdom Government and armed forces. 

The United States authorities, on the other hand, have made different 

m?n^r° nS ri! r V'™* 0 ? 5 - The President, as President and Com- 
mander in Chief of the Army and Navy, by Order of 2nd July, 1942 (7 Federal 

l 0 . 3 ?’ a PP° lnted a MlllLar y Commission and directed it to try 
Richard Quinn and seven other German saboteurs for offences against 
the laws of war and the Articles of War and prescribed regulations for the 
procedure on the trial and for review of the record of the trial and of any 
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judgment or sentence of the Commission. At the same tfme, by Proclamation 
(7 Federal Register 5101), the President declared that “ all persons who 
are subjects, citizens or residents of any nation at war with the United 
States or who give obedience to or act under the direction of any such nation, 
and w ho during time of war enter or attempt to enter the United States . . . 
through coastal or boundary defences, and are charged with committing or 
attempting or preparing to commit sabotage, espionage, hostile or warlike 
acts, or violations of the laws of war, shall be subject to the laws ot war and 
to the jurisdiction of military tribunals.” The Supreme Court oi the United 
States in its decision ex parte Richard Quirin, 317 U.S. 1 (1942), sustained 
the validity of this procedure against various contentions based upon the 
Constitution of the United States. 

Similarly, by command of General McNarney, Regulations for the Trial 
of War Crimes for the Mediterranean theatre of operations were made on the 
23rd September, 1945, by circular No. 114 ; these Regulations (in the follow¬ 
ing pages called the Mediterranean Regulations), formed the basis ot the 
proceedings against General Dostler (see Case 2 of Volume I of this senes). 

By command of General Eisenhower, a directive regarding Military Com¬ 
missions in the European theatre of operations was made by an Onler ot 
25th August, 1945 To be called the European directive hereafter). These 
rules applied, e.g., to the Hadamar trial (Case No. 4, of Volume I of th.s 
series), and to the Trials of Schosser, Goldbrunner and W.lm, reported in 

the present volume. 

For the United States Armed Forces, Pacific, Regulations governing the 
trial of war criminals were made by General MacArthur on 24 th September 
1945. These regulations of 24th September, 1945. formed the basis of he 
trial, inter alia , of the Japanese General Yamashaa and of ^ 

Case, No. 6 in this series. These regulations were supersed^ a.most 
immediately after he Yamashita trial by the * ReguU^ Governing the 
Trials of Accused War Criminals ” of 5th December, 19-+5, gent > ‘ 

“ SCAP Regulations ” or “ SCAP Rules.” Whenever, in this Annex, 

“ SCAP ” Rules are quoted, the reference is to the Regulations ma e on 
5th December, 1945. The earlier Regulations of 24th September 945, wh 
sometimes, in the parlance of the officers of the courts, were also ' *** 
“SCAP” Rules will, to distinguish them trom the Docume . 

5th December, 1945, here be called the " Pac ^ c J^ te ^ T f ^^and 
The “ SCAP Regulations ” were supplemented by Rules of P 
Outline of Proceaure for Trial of Accused War Crmunals, issued byHcad 
quarters. United States Eighth Xrmy and dated S* February^ 
were amended in a letter of General MacArthur dated 27th December, lVHO. 

Another set of Regulations similar to the Pacific Septeniber Regulat.ons 

were issued for the China Theatre on 21st January, 1946, and are referred 
hereafter as the China Regulations. 

IV. THE DEFINITION OF WAR CRIME IN THE REGULATIONS FOR THE TRIAL OF W/ 
CRIMINALS IN THE DIFFERENT UNITED STATES THEATRES OF OPERATIONS 

The definition of” war crime ” and consequently the scope: of the offences 
falling under the jurisdiction of Military Commissions is different accord ng 
to the different Regulations and Directives dealt with m the preceding 
paragraph of this Annex. 
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The narrowest jurisdiction is that vested in the Military Commissions 
appointed in the Mediterranean Theatre of Operations. In the Mediterranean 
Regulations (Regulation 1) the expression “ war crime ” means a violation 
of the laws or customs of war. 

Under the European Directive (paragraph la), Military Commissions are 
appointed for the tnal of persons who are charged with violations of the laws 
or customs of war, of the law of nations or of the laws of occupied territory, 
or any part thereof. The European Directive adds therefore to the jurisdiction 
of Military Commissions violations of the law of nations other than the laws 
or customs of war, and violations of the local law of the occupied territory. 
In Regulation 5 of the Pacific September Regulations the offences falling 
under the jurisdiction of the Military Commissions are described as follows : 

murder, torture or ill-treatment of prisoners of war or persons on the seas ; 
killing or ill-treatment of hostages; murder, torture or ill-treatment or 
deportation to slave labour or for any other illegal purpose, of civilians of, 
or in, occupied territory ; plunder of public or private property ; wanton 
destruction of cities, towns or villages ; devastation, destruction or damage 
of public or private property not justified by military necessity ; planning, 
preparation, initiation or waging of a war of aggression, or an invasion or 
war in violation of international law, treaties, agreements or assurances ; 
murder, extermination, enslavement, deportation or other inhumane acts 
committed against any civilian population, or persecution on political, racial, 
national or religious grounds, in execution of or in connection with any 
offence w ithin the jurisdiction of the commission, whether or not in violation 
ot the domestic law of the country where perpetrated ; and all other offences 
against the laws or customs of war ; participation in a common plan or con¬ 
spiracy to accomplish any of the foregoing. Leaders, organizers, instigators, 
accessories and accomplices participating in the formulation or execution of 
any such common plan or conspiracy will be held responsible for all acts 
performed by any person in execution of that plan or conspiracy.” 

The SCAP Regulations of 5th December, 1945, which have superseded the 
Regulations of 24th September, 1945, define the offences to be tried by the 
Military Commissions in the following words (Regulation 2(b) ) : 

“(1) Military- commissions established hereunder shall have jurisdiction 
over all offences including, not limited to, the following : 

(a) The planning, preparation, initiation or waging of a war of aggression 
or a war in violation of international treaties, agreements or assur¬ 
ances, or participation in a common plan or conspiracy for the 
accomplishment of any of the foregoing. 

“(6) Violations of the laws or customs of war. Such violations shall 
include, but not be limited to, murder, ill-treatment or deportation to 
slave labour or for any other purpose of civilian population of or in 
occupied territory ; murder or ill-treatment of prisoners of war or 
internees or persons on the seas or elsewhere ; improper treatment 
o hostages; plunder of public or private property; wanton 
estruction of cities, towns or villages ; or devastation not justified 
by military necessity. 

(c) Murder, extermination, enslavement, deportation and other inhuman 
acts committed against any civilian population before or during the 


war, or persecutions on political, racial or religious grounds in 
execution of, or in connection with, any crime defined herein, whether 
or not in violation of the domestic laws of the country where 
perpetrated. 

“(2) The offence need not have been committed after a particular date to 
render the responsible party or parties subject to arrest, but in general 
should have been committed since or in the period immediately pre¬ 
ceding the Mukden incident of 18th September, 1931.” 

In the China Regulations the jurisdiction of the Commission is circum¬ 
scribed as follows : “ The military commissions established hereunder shall 
have jurisdiction over the following offences: Violations of the laws or 
customs of war, including but not limited to murder, torture, or ill-treatment 
of prisoners of war or persons on the seas ; killing or ill-treatment of hostages, 
murder, torture or ill-treatment, or deportation to slave labour or for any 
other illegal purposes, of civilians of. or in, occupied territory ; plunder ot 
public or private property ; wanton destruction of cities, towns or vlIla 8“j 
devastation, destruction or damage of public or private property not justihe 
by military necessity ; murder, extermination, enslavement, deportation or 
other inhuman acts committed against any civilian population, or persecution 
on political, racial, national or religious grounds, in execution of or con¬ 
nection with any offence within the jurisdiction of the commission, whether 
or not in violation of the domestic law of the country where ra c 

and all other offences against the laws or customs of war ; participation in a 
common plan or conspiracy to accomplish any of t c oregoing. ca . 
organizers, instigators, accessories and accomplices par lcipa i g 
formulation or execution of any such common plan or conspiracy wi 
held responsible for all acts performed by any person in execution of t 
plan or conspiracy.” 

In describing the offences subject to trial by Military Tribunals the 
Regulations used in the Pacific theatre and in China reflect the ° f 

Four Power Agreement of 8th August, 1945, and particu r y o 
the Charter of the International Military Tribunal annexed to it. Under the 
Charter the International Military Tribunal has jurisdiction over. 

(a) Crimes against peace, * , 

(b) War crimes, namely, violation of the laws or customs of war, and 

(c) Crimes against humanity. 

Military Commissions operating under the SCAP Redons have 
jurisdiction over all offences, including, but not imitc °* offences 

of offences enumerated. It is also expressly state ere y 

need not have been committed after a particular a e, u in g 
have been committed since or in the period immediately preceding 
Mukden incident of 18th September, 1931. 

V. COMPOSITION OF MILITARY COMMISSIONS 

Under all the Regulations mentioned Military Commisrionsmust^ 
composed of not fewer than three members, n le u t F*- United 

terranean Theatres of Operations the members mus e mf i Regulation 3 

Armv iPnraeraoh 1(c) of the European Directive and Regulation 
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Under Regulation 8 of the China Regulations, a Commission may consist 
ot Army and other service personnel or of both service personnel and 
civilians, fhe Pacific September Regulations, on the other hand, provide 
also for " international military commissions consisting of representatives of 
several nations or of each nation concerned, appointed to try cases involving 
offences against two or more nations or any other offences ; and commissions 
consisting of members of any one branch or of several branches of the army 
services of one or more nations.” (Regulation 2.) The SCAP Regulations 
contain similar provisions (Regulation 1(A)) with the difference that an 
International Commission may also try cases involving offences against one 
nation only. 

The most outstanding instance of an American Military Tribunal consisting 
of representatives of several nations is the International Military Tribunal 
for the Far East which was established by Special Proclamation of General 
Douglas Mac Arthur of 19th January, 1946 (as amended by a subsequent 
Order of _6th April, 1946), " for the just and prompt trial and punishment of 
major war criminals in the Far East.” The Pacific September Regulations 
(No. .(A)) also provide that persons whose offences have a particular geo¬ 
graphical location outside Japan may be returned to the scene of their crimes 
for trial by competent military or civil tribunals of local jurisdiction 
which is an application of the Moscow Declaration of 30th October* 
1943, to the Pacific theatre of war. 

The provision relating to the return of Japanese war criminals to the scene 
of their crimes is omitted in the SCAP Regulations. It is, however, retained 
in the C hina Regulations (Regulation 5(A) concerning persons whose offences 
have a geographical location outside the China Theatre of Operations). 

VI. THE JUDGE ADVOCATE 

In American law the function of the Judge Advocate is entirely different 
from that of the Judge Advocate in British Military Tribunals. Whereas 
the British Judge Advocate is an impartial adviser to the Tribunal (see 
Annex I of Volume I, paragraph vi) Article 17 of the American Articles 
of War provides that the trial judge advocate of a general or special Court 
Martial shall prosecute in the name of the United States, and shall under 
the direction of the Court, prepare the record of its proceedings The 
Mediterranean Regulations (No. 3) provide that for each Military Commis¬ 
sion there shall be appointed a judge advocate and a defence Counsel with 
such assistants as may be required, whose duties shall be similar to those of 
like officers before General Courts Martial. Similar provisions apply to the 
European Theatre (paragraph 1(c) of the Directive), and under the Pacific 
September Regulations (Regulation 11), the SCAP Rules (Regulation 4(a)) 
and the China Regulations (Regulation 11). In the two Regulations relating 
to the Pacific, it is also provided that in prosecutions for offences involving 
more than one nation each nation concerned may be represented among 
the prosecutors. In the SCAP Regulations, this is expressly left to the 
discretion of the convening authority. 

VII. RULES OF PROCEDURE 

The Mediterranean Regulations (No. 8) provide that Military Commissions 
shall conduct their proceedings as may be deemed necessary for full and fair 


ANNEX III 


109 


trial having regard for, but not being bound by, the rules of procedure 
prescribed for General Courts Martial. In the European directive it is 
stated (by paragraph 2) that Military Commissions shall have power to make, 
as occasion requires, such rules for the conduct of their proceedings consistent 
with the powers of such Commissions, and with the rules of procedure set 
forth in the directive, as are deemed necessary for a full and fair trial of the 
accused, having regard for, without being bound by, the rules of procedure 
and evidence prescribed for General Courts Martial. 

In the Regulations applied in the Pacific Theatre it is provided, inter alia, 
that the Commission shall confine each trial strictly to a fair, expeditious 
hearing of the issues raised by the charges, exclude irrelevant issues oi 
evidence and prevent any unnecessary delay or interference. (Regulation 
13(a) of the September Regulations and Regulation 5(a) (1) of the SCAI 
Rules. In substance the same is provided in Regulation 13(a) of the China 
Regulations.) The Sessions of the Commission shall be public except when 
otherwise directed by the Commission. (Regulation 13(c) ol the September 
Regulations ; Regulation (5a) (3) of the SCAP Rules.) The accused shal 
be entitled, inter alia, to be represented prior to, and during, trial by Counsel 
appointed by the convening authority or Counsel of his own choice, or to 
conduct his own defence. (Regulation 5(A) (2) of the SCAP Rules; provisions 
substantially to the same effect are contained in Regulation 14(A) of the 
September Regulations and Regulation 14(A) of the China Regulations 
The accused shall be entitled to testify on his own behaif and have his Counsel 
present relevant evidence at the trial in support of his defence, and cross- 
examine each adverse witness who personally appears before the Commission, 
and to have the substance of the charges and specifications the proceedings 
and any documentary evidence translated when he “p 1 c ,° ^ImU-irk 
understand them. (Regulation 5(A) (3) and (4) of the SCAP Rule'' p *™Sons 
Regulation 14(c) and 14(</) of the September Regulations and Regulations 

14(c) and 14 (d) of the China Regulations.) 

The Rules of Procedure and Outline of Procedure for Trials of Accused »a/ 
Criminals, which were promulgated for the Pacific Theatre on February 5th, 
1946, included the following under Section 1: Rules of Procedu e . 

“(3) Rights of the Accused as Witness: 

“(a) The accused may take the stand as a witness or he may remain 
silent. If he takes the stand he may make a sworn or unsworn 
statement but in either case he will be subject to cross^xarrunaHon 
on statement made ; cross-examination is nowise to be limited 
matters brought out on direct examination. 

“(A) If he remains silent, the Commission may draw such inferena from 
his failure to testify as may seem fair and competent to a woub 
mind, after taking into consideration all the competent evidence 

the case. . . 

"(c) The prosecution may in argument comment to the Commission on 
an accused’s failure to testify. 

VIII. RULES OF EVIDENCE f 

The President’s order of 2nd July. 1942 , mentioned in 

this Annex, appointing a Military Commission for 
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Under Regulation 8 ot the China Regulations, a Commission may consist 
ot Army and other service personnel or of both service personnel and 
civilians. The Pacific September Regulations, on the other hand, provide 
also for “ international military commissions consisting of representatives of 
severai nations or of each nation concerned, appointed to try cases involving 
offencts against two or more nations or any other offences ; and commissions 
consisting of members of any one branch or of several branches of the army 
services of one or more nations.” (Regulation 2.) The SCAP Regulations 
contain similar provisions (Regulation 1(A)) with the difference that an 
International Commission may also try cases involving offences against one 
nation only. 

The most outstanding instance of an American Military Tribunal consisting 
of representatives of several nations is the International Military Tribunal 
for the Far East which was established by Special Proclamation of General 
Douglas MacArthur of 19th January. 1946 (as amended by a subsequent 
Order of 26th April, 1946), for the just and prompt trial and punishment of 
major war criminals in the Far East.” The Pacific September Regulations 
(No. 5(A)) also provide that persons whose offences have a particular geo¬ 
graphical location outside Japan may be returned to the scene of their crimes 
for trial bv competent military or civil tribunals of local jurisdiction, 
which is an application of the Moscow Declaration of 30th October' 
1943, to the Pacific theatre of war. 

The provision relating to the return of Japanese war criminals to the scene 
of their crimes is omitted in the SCAP Regulations. It is, however, retained 
in the China Regulations (Regulation 5(b) concerning persons whose ofTences 
have a geographical location outside the China Theatre of Operations). 

VI. THE JUDGE ADVOCATE 

In American law the function of the Judge Advocate is entirely different 
from that of the Judge Advocate in British Military Tribunals. Whereas 
the British Judge Advocate is an impartial adviser to the Tribunal (see 
Annex I of Volume I, paragraph vi) Article 17 of the American Articles 
of War provides that the trial judge advocate of a general or special Court 
Martial shall prosecute in the name of the United States, and shall, under 
the direction of the Court, prepare the record of its proceedings. The 
Mediterranean Regulations (No. 3) provide that for each Military Commis¬ 
sion there shall be appointed a judge advocate and a defence Counsel with 
such assistants as may be required, whose duties shall be similar to those of 
like officers before General Courts Martial. Similar provisions apply to the 
European Theatre (paragraph 1(c) of the Directive), and under the Pacific 
September Regulations (Regulation 11), the SCAP Rules (Regulation 4 (a)) 
and the China Regulations (Regulation 11). In the two Regulations relating 
to the Pacific, it is also provided that in prosecutions for offences involving 
more than one nation, each nation concerned may be represented among 
the prosecutors. In the SCAP Regulations, this is expressly left to the 
discretion of the convening authority. 

VII. RULES OF PROCEDURE 

The Mediterranean Regulations (No. 8) provide that Military Commissions 
shall conduct their proceedings as may be deemed necessary for full and fair 
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trial, having regard for, but not being bound by, the rules of procedure 
prescribed for General Courts Martial. In the European directive it is 
stated (by paragraph 2) that Military Commissions shall have power to make, 
as occasion requires, such rules for the conduct of their proceedings consistent 
with the powers of such Commissions, and with the rules of procedure set 
forth in the directive, as are deemed necessary for a full and fair trial of the 
accused, having regard for, without being bound by, the rules of procedure 
and evidence prescribed for General Courts Martial. 

In the Regulations applied in the Pacific Theatre it is provided, inter alia, 
that the Commission shall confine each trial strictly to a fair, expeditious 
hearing of the issues raised by the charges, exclude irrelevant issues oi 
evidence and prevent any unnecessary delay or interference. (Regulation 
13(a) of the September Regulations and Regulation 5(a) (1) of the SCA1 
Rules. In substance the same is provided in Regulation 13(a) ot the China 
Regulations.) The Sessions of the Commission shall be public except when 
otherwise directed by the Commission. (Regulation 13(c) of the Septembei 
Regulations ; Regulation (5a) (3) of the SCAP Rules.) The accused shal 
be entitled, inter alia, to be represented prior to, and during, trial by Counsel 
appointed by the convening authority or Counsel of his own choice, or to 
conduct his own defence. (Regulation 5(A)(2) ot the SCAP Ru es, provision^ 
substantially to the same effect are contained in Regulation 14(A of the 
September Regulations and Regulation 14(A) of the China Regulations.) 
The accused shall be entitled to testify on his own behalf and have his Counsel 
present relevant evidence at the trial in support of his defence, and cross- 
examine each adverse witness who personally appears before the C ommission, 
and to have the substance of the charges and specifications the proceedings 
and any documentary evidence translated when be ** una e °t er "!i ,e . ° 
understand them. (Regulation 5(A) (3) and (4) of the SCAP Rules; similarly. 
Regulation 14(c) and 14(d) of the September Regulations and Regulations 
14(c) and 14(d) of the China Regulations.) 

The Rules of Procedure and Outline of Procedure for Trials of Accused Hat 
Criminals, which were promulgated for the Pacific Theatre on e . . 

1946, included the following under Section I: Rules of Procedure . 

“(3) Rights of the Accused as Witness: 

“(a) The accused may take the stand as a witness or he may ''cniain 
silent. If he takes the stand he may make a sworn or unsworn 
statement but in either case he will be subject to casss-examma ion 
on statement made ; cross-examination is nowise to be limited t 
matters brought out on direct examination. 

“(A) If he remains silent, the Commission may draw such inference from 
his failure to testify as may seem fair and competent to a r “ s0 " ab l - 
mind, after taking into consideration all the competent evidence 

the case. 

“(c) The prosecution may in argument comment to the Commission on 
an accused’s failure to testify. 

VIII. RULES OF EVIDENCE 

The President’s order of 2nd July, 1942, mentioned in Paragraphnio 
this Annex, appointing a Military Commission for the tnal of the allege 
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saboteurs, included the provision that “ Such evidence shall be admitted as 
would, in the opinion of the President of the Commission, have probative 
value to a reasonable man. The provisions laid down in overseas theatres 
were clearly influenced by this drafting. 

The Mediterranean Regulations (Regulation 10) provide expressly that 
the technical rules of evidence shall not be applied but any evidence shall be 
admitted which, in the opinion of the president of the Commission, has any 
probative value to a reasonable man. Similar provisions are contained in 
paragraph 3 of the European Directive, in Regulation 16 of the Pacific 
September Regulations, in Regulation 5(d) of the SCAP Rules and in 
Regulation 16 of the China Regulations. 

In the Mediterranean Regulations it is added that without limiting the 
scope of this rule the following in particular will apply: 

“(o) If any witness is dead or is unable to attend or to give evidence or is, 
in the opinion of the president of the commission, unable to attend 
without undue delay, the commission may receive secondary evidence 
of statements made by or attributed to such witness. 

"(b) Any document purporting to have been signed or issued officially by 
any member of any allied or enemy force or by any official or agency 
of any allied, neutral or enemy government shall be admissible as 
evidence without proof of the issue or signature thereof. 

(c) Any report by any person when it appears to the president of the 
commission that the person in making the report was acting within 
the scope of his duty may be admitted in evidence. 

(d) Any deposition or record of any military tribunal may be admitted 
in evidence. 

"(e) Any diary, letter or other document may be received in evidence as 
to the facts therein stated. 

“(/)If any original document cannot be produced, or, in the opinion of 
the president of the commission, cannot be produced without undue 
delay, a copy or translated copy of such document or other secondary 
evidence of its contents may be received in evidence. A translation of 
any document will be presumed to be a correct translation until the 
contrary is shown. 

“(5) Photographs, printed and mimeographed matter, and true copies of 
papers are admissible without proof. 

(h) Confessions are admissible without proof of circumstances or that they 
were voluntarily made. The circumstances surrounding the taking of 
a confession may be shown by the accused and such showing may be 
considered m respect of the weight to be accorded it, but not in respect 
of its admissibility.” ^ 

,„“ u ‘ not identical provisions are contained in the other instruments. 

•h-.! fh n P RU 6S ’ [ or * nstance ' 11 1S also provided (Regulation 5(d) (2)) 
that the Commission shall take judicial notice of facts of common knowledge 
official government documents of any nation and the proceedings, records 
and findings of Military or other Agencies of any of the United Nations a 
MnZV h corresponds to Art. 21 of the Charter of the International 
Military Tribunal, annexed to the Four-Power Agreement of 8th August, 
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Regulation 5(d) (7) of the SCAP Rules, as amended on December 27th, 
1946, C states that: “ All purported confessions or statements of the accused 
shall be admissible in evidence without any showing that they were volun¬ 
tarily made. If it is shown that such confession or statement was procured 
by means which the commission believes to have been of such character 
that they may have caused the accused to make a false statement, the com¬ 
mission may strike out or disregard any such portion thereof as was so 
procured.” 


IX. CRIMES COMMITTED BY UNITS OR GROUPS 

The China Regulations contain the following provisions (16(t/) and (c)): 

"(d) If the accused is charged with an offence involving concerted criminal 
action upon the part of a military or naval unit, or any group or 
organization, evidence which has been given previously at a trial of 
any other member of that unit, group or organization, relative to that 
concerted offence, may be received as prima jacie evidence that the 
accused likewise is guilty of that offence. 


"(e) The findings and judgment of a commission in any trial or a unit, 
group or organization with respect to the criminal character, purpose 
or activities thereof shall be given full faith and credit in any subsequent 
trial by that or any other commission of an individual person charged 
with criminal responsibility through membership in that unit, group 
or organization. Upon proof of membership in such unit, group or 
organization convicted by a commission, the burden of proof shall 
shift to the accused to establish any mitigating circumstances relating 
to his membership or participation therein. 

Similar provisions were contained in the SCAP Regulations but were 
deleted by the letter of 27th December, 1946. It will be seen that th, 
provisions are based on a principle similar to that expre«e^in^ i n s- 

• a r .i __ c iL.. ' * * i « irv ii i. i. i 


X. THE DEFENCE OF SUPERIOR ORDERS 

The Mediterranean Regulations provide in Regulation 9: 

“ The fact that an accused acted pursuant to order of his Government 
or of a superior shall not free him from responsi i i v, 
sidered in mitigation of punishment if the commission determines that 

justice so requires.” 

The corresponding provisions of Regu |f t ^" ^^^^Ap^ules^nd of 
tions of September, 1945, of Regulation 5(d) (6) o 
Regulation 16(/) of the China Regulations provide as tollows. 

“The official position of the accused shall not abs ° lv ^ h, p u / t ™™ 
responsibility, nor be considered in mitigation o pu is government" 
action pursuant to order of the accused s superior, o mitigation of 

shall not constitute a defence, but may be considered in mit gaman 
punishment if the commission determines that jus ice s 
As to the development of the law regarding this plea sec the : no 
Peleus and Dostler cases, in Volume I of this senes, pages 18-0 and 
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The Supreme Court of the United States decided in the Yamashita case 
that under the Laws of War a commanding officer may be charged with a 
violation ot those laws solely because of his failure to control his troops. 

XI. PUNISHMENT OF WAR CRIMES 

For the Commissions operating in the European theatre it is provided that 
they may be guided by, but are not limited to, the penalties authorized by the 
Manual lor Courts Martial, and by the laws of the United States, and of the 
territory in which the ofTence was committed or the trial is held. The Manual 
tor Courts Martial and the Articles of War prohibit cruel and unusual 
punishments of every kind and otherwise provide for different crimes 
different punishments, from fines and imprisonment to the death sentence 
The Mediterranean Regulations (No. 13) state that appropriate sentences 
imposed by a Military Commission are (a) Death (by hanging or shooting), 

(fi) Confinement for life or a lesser term, (c) Fine. 

In Regulation 20 of the Pacific Regulations of September 1945, in Regu¬ 
lation 5(b) of the SCAP Rules and in Regulation 20 of the China Theatre 
it is added that the Commission may also impose such other punishment as 
it shall determine to be proper. The Commission may also order confiscation 
ot any property of the convicted accused, deprive the accused of any stolen 
property, or order its delivery to the Commander-in-Chief for disposition as 
he shall find to be proper, or may order restitution with appropriate penalty 
in cases of default. In all Regulations it is provided that concurrence of at 
least two-thirds of the members of the Commission present at the time of 
voting shall be necessary for the conviction and for the sentence. The 
amendments of 27th December, 1946, to the SCAP Regulations add “ for¬ 
feiture of real or personal property ” to the punishments which may be 
meted out to a convicted accused. 

XII. APPEAL AND CONFIRMATION 

The sentence of a Military Commission must not be carried into execution 
until it has been approved by the appointing authority. Death sentences 
must, in addition, be also confirmed by the Theatre Commander The 
approving and confirming authorities have before them, in acting a review 
and recommendation by the Staff Judge Advocate. Thus, while there is no 

appeal as that term is used in judicial proceedings, every record of trial 
is scrutinised as to the facts and points of law, and the Commanding General 
has trained legal advice as to what, in right and justice, should be done. 

Xin. THE UNITED STATES COURTS OF LAW IN RELATION TO MILITARY COMMISSIONS 

ar e N ^ W i t SH di ^, 8 , the i abSenCe ° f a right ° f appeaI Military Commissions 
. United States law, to a certain extent, subject to control and 

l P ™ n V e AT nCa , n courts ' A Military Commission is not, any 
™> h , an a Cou ! 1 partial, a “ Court ” whose rules and judgments are 
subject to review by the judicial courts. The judicial courts willhowcver 
in a proper case enquire whether the Military Tribunal has jurisdSn of 
the person and of the offence, and whether the sentence imposed was within 
he power of the Tribunal But if the Military Tribunal had lawful authority 
to hear decide and condemn, its action is not subject to judicial review • 
merely because it is contended that it made a wrong decision on disputed 
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facts Correction of errors of decision belongs to the superior military 
authorities on their review of the case, not to the judicial courts. The most 
usual way for testing the validity of trials and sentences by a Military Com¬ 
mission is by writ of Habeas Corpus. The purpose of the writ of Habeas 
Corpus is to bring the person seeking the benefit of it before the court or judge 
to determine whether or not he is legally restrained of his liberty It is a 
summary remedy for unlawful restraint of liberty. Where it is deeded that 
the restraint is unlawful the court orders the release of the applicant, but ll 
the restraint is lawful the writ is dismissed. The Supreme Court of the 
United Slates has emphasised in ex parte Quirin and in re Yamashita that on 
application for Habeas Corpus the court is not concerned with the guilt 
or innocence of the petitioners. The court considers only the lawful power 
of the Commission to try the petitioner for the offence charged. 

In determining this question, the court will consider the following points : 

(a) Was the Commission created by lawful military command ? 

(b) Is the defendant charged with a violation of the Laws ot War . 

(c) Is any provision of the Constitution or United States statutes or any 
treaty or lawful military command violated by the trial . 

A broad review necessarily results from the determination of these three 
questions. 

The Supreme Court of the United States examined the judgments of the 
Military Commissions in the cases ex parte Quirin, m re Yamashita dn 1 
Homma and sustained the jurisdiction of the Military Commission, m the 
Quirin case unanimously, in the two other cases by majori y £• 

XIV. THE AUTHORITY OF DECISIONS OF MILITARY COMMISSIONS 

Like the British Military Courts, the United States Military Commissions 

are not superior courts and what has been said on the aut on . 

Military Courts in Annex 1 of Volume I applies mutatis mutandis 
decisions of United States Military Commissions. 

The decisions of the Supreme Court of the United States init hethree: ' 
mentioned and the decisions of the other courts vvhic i a' e Corpus 

seised of cases of war criminals, in connection with a w rit ° “ 

or other similar remedies, have, of course, that bin mg . 
attaches to their decisions under the general law o ie L 


PART II: MILITARY GOVERNMENT COU RTS A ^^ ^ 1 ' T A R ' 
TRIBUNALS ESTABLISHED BY MILITARY GO\ L 

XV. THE SETTING UP OF MILITARY GOVERNMENT COURTS AND 
TRIBUNALS ESTABLISHED BY MILITARY GOVERNMENT 

It has been stated in the first part of this Annex that^thi- ln^ ^ ^ 
Forces, European Theatre, have used two separate sc s o . ve ^ en 

trial of war criminals, namely. Military Commissions, ^ an( j 

dealt with in Part I of this Annex, and Military 0VL different 

Military Tribunals. These Tribunals are d '* tl " c [. a " d c missions have 
historical origin. The origin and jurisdiction of ■ i Governmcnt Courts 
been treated in the first part of this paper. M ry 
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and Military Tribunals are generally based upon the occupant’s customary 
and conventional duty to govern occupied territory and to maintain law 
and order. 

Military Government Courts were established for the occupied parts of 
Germany by Ordinance No. 2 made by General Eisenhower, as Supreme 
Commander of the Allied Expeditionary Force. The Supreme Commander 
also issued the Rules of Military Government Courts. 

When, after the Berlin Declaration of 5th June, 1945, General Eisenhower, 
in his capacity of Commander-in-Chief of the American Forces in Europe, 
took over the administration of the American occupation zone, he made a 
Proclamation stating that, inter alia, all orders by the Military Government, 
including proclamations, laws, regulations and notices given by the Supreme 
Commander or on his instructions, remain in force in the American occu¬ 
pation zone unless repealed or altered by the Commander-in-Chief himself. 
The Military Government Ordinance No. 2.and the Rules of Procedure in 
Military Government Courts are, therefore, the basis of Military Government 
Courts established in the American zone of occupation. 

Additional provisions regulating the trial of war crimes and related cases 
by United States Military Government Courts were made by a directive of 
General Eisenhower on 16th July, 1945. 

On 26th June, 1946, a directive was issued by Headquarters, United States 
Forces, European Theatre, which contained certain new provisions as to 
the trial of persons accused of being participants in mass atrocities when the 
principal participants in such atrocities had already been convicted. A 
further directive was issued by Headquarters, European Theatre, on 11th 
July, 1946, and this in turn was replaced by one dated 14th October, 1946, 
extending to General Military Government Courts the jurisdiction in this 
matter, which had previously rested only with Intermediate Military Govern¬ 
ment Courts. 

Finally, Ordinance No. 7 of the Military Government of the United States 
Zone of Germany, which became effective on October 18th, 1946, provided, 
in the words of its Art. I, for “ the establishment of Military Tribunals 
which shall have power to try and punish persons charged with offences 
recognized as crimes in Art. I! of Control Council Law No. 10, including 
conspiracies to commit any such crimes.” Art. 11(a) of the Ordinance as 
will be seen presently, referred to Law No. 10 as one of the legal sources 
from which the power to promulgate the Ordinance arose. It is in pursuance 
of this Ordinance that the Military Tribunals were set up to conduct the 
trials commonly referred to as the “ Nuremberg Subsequent Proceedings.” 
According to the Opening Speech of the Prosecution in one of these trials 
that of Josef Alstotter and 15 others. Ordinance No. 7 was enacted “ for 
the purpose of implementing Law No. 10 of the Allied Control Council 
tor Germany, and to carry out the purposes therein stated.” In the words 
of the Preamble of Law No. 10 itself, the purpose of the latter was “ to give 
enect to the terms of the Moscow Declaration of 30th October 1943 and 
the London Agreement of 8 th August. 1945, and the Charter issued pursuant 
thereto and in order to establish a uniform legal basis in Germany for the 
prosecution of war criminals and other similar offenders, other than those 
dealt with by the International Military Tribunal.*’ 
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XVI. JURISDICTIONAL PROVISIONS 

Under Ordinance No. 2 there are three kinds of Military Government 
Courts- General Military Courts, Intermediate Military Courts and Sum¬ 
mary Military Courts (Art. I of Ordinance No. 2). The jurisdiction of these 
Courts is as follows : 

Ratione personae : These Courts have jurisdiction over all persons in the 
occupied territory except allied military personnel. 

Ratione materiae : The Military Government Courts shall, under Article 
II (2), have jurisdiction over : 

(i) all offences against the laws and usages of war ; 

(ii) all offences under any proclamation, law, ordinance, notice or order 
issued by or under the authority of the Military Government or ol the 
Allied Forces ; 

(iii) all offences under the laws of the occupied territory or of any part 
thereof. 

The directives of the 26th June, 11th July, and 14th October, 1946, provide 
that: “Asa matter of policy, such cases involving offences against the 
laws and usages of war or the laws of the occupied territory or any par 
thereof, commonly known as war crimes, committed prior to 9th Mi >. 
1945, as may from time to time be determined by the Deputy Theatre Judg 
Advocate for War Crimes, will be tried before specially appoint. 
Government Courts, except where otherwise directed by the Theatre Co 

mander.” 

Arts. I and 11(a) in full of Ordinance No. 7 provide that: 

“ Art I. The purpose of this Ordinance is to provide for the establish¬ 
ment of military tribunals which shall have power to try and punish 
persons charged with offences recognized as crimes in Art. llot Conw 
Council Law No. 10, including conspiracies to commit any sue • 

Nothing herein shall prejudice the jurisdiction or t c P ON * - 
courts established or which may be established for the trial of any >ueh 

offences. f 

“ Art. II. (a) Pursuant to the powers of the Military 
the United States Zone of Occupation within Germany ^ 

pursuant to the powers conferred upon the Zone Commui ' at ion a l 
Council Law No. 10 and Arts. 10 and 11 of the Charter o c 1945 

• Military Tribunal annexed to the London Agreemen o Published 

certain tribunals to be known as ‘ Military Tnbuna s s 
hereunder.” . , 

Art. II of Control Council Law No. 10, which is referred to in r . 
of Ordinance No. 7, runs as follows: 

“(1) Each of the following acts is recognized as a crime : 

“(a) Crimes against Peace. Initiation of invasions of othe ^ 

and wars of aggression in violation ofmtemat.ona laws andtreat «. 
including but not limited to planning, prepara i ’ - liona l 
waging a war of aggression, or a war of violation of intern^ 

treaties, agreements or assurances or P “iP foregoing 

plan or conspiracy for the accomplishment of any ol tne B 










16 


ANNEX III 


‘‘( 6 ) War Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or customs of war, including but 
not limited to, murder, ill-treatment or deportation to slave labour 
or for any other purpose, of civilian population from occupied 
territory, murder or ill-treatment of prisoners of war or persons 
on the seas, killing of hostages, plunder of public or private property, 
wanton destruction of cities, towns or villages, or devastation not 
justified by military necessity. 

“(f) Crimes against Humanity. Atrocities and offences, including but 
not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed 
against any civilian population, or persecutions on political, racial 
or religious grounds whether or not in violation of the domestic 
laws of the country where perpetrated. 

“( d) Membership in categories of a criminal group or organization 
declared criminal by the International Military Tribunal. 

“(2) Any person without regard to nationality or the capacity in which he 
acted, is deemed to have committed a crime as defined in paragraph 1 
of this Article, if he was (a) a principal, or ( b ) was an accessory to the 
commission of any such crime or ordered or abetted the same or 
(c) took a consenting part therein, or (J) was connected with plans or 
enterprises involving its commission, or (e) was a member of any 
organization or group connected with the commission of any such 
crime, or (/) with reference to paragraph 1 (a), if he held a high political, 
civil or military (including General Staff) position in Germany or in 
one of its Allies, co-belligerents or satellites or held high position in 
the financial, industrial or economic life of any such country.” 

Arts. 10 and 11 of the Charter of the International Military Tribunal, to 
which specific reference is made in Art. II of Ordinance No. 7, and implicit 
reference in Art. II, 1 (d) of Law No. 10, makes the following provisions: 

“ Art. 10. In cases where a group or organization is declared criminal 
by the Tribunal, the competent national authority of any Signatory shall 
have the right to bring individuals to trial for membership therein before 
national, military or occupation courts. In any such case the criminal 
nature of the group or organization is considered proved and shall not 
be questioned. 

“ Art. 11. Any person convicted by the Tribunal may be charged 
before a national, military or occupation court, referred to in Art. 10 of 
this Charter, with a crime other than of membership in a criminal group 
or organization and such court may, after convicting him, impose upon 
him punishment independent of and additional to the punishment imposed 
by the Tribunal for participation in the criminal activities of such group 
or organization.” 

XVII. THE COMPOSITION OF MILITARY GOVERNMENT COURTS 

General Military Government Courts and Intermediate Military Govern¬ 
ment Courts consist of not tew'er than five members and not fewer than 
three members respectively. Military Government Courts are appointed by 
Army/Military District Commanders; the Orders appointing the Courts 
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appointment to each Tribunal of an ™"n »b-«ion (c) of the 

K.rmem^S 0 aiterna,i»« S urns, be Utnyeca of a standing speeded 
in the text. Sub-section (cj provides that. 

"(r)The Military Governor may -^“srf'Iemetto Sons of 
with one or more other zone com "J and , • : t lria i G f any case 

the Allied Control Authority P r ° vi l g „ i t of t h ree or more 
cases. In such cases the "bunals s taUj^n sis. o.^^ ^ ^ 

may m inelude P p™4r.y qualified lawyers designated b, the 
other member nations. 

counsel.” 

XVIII. RULES OF PROCEDURE AND EVIDENCE ^ 

A Military Government Court it, and may’excludc any 

physical evidence having bearing on the issu 

evidence which in its opinion is o nova Court shal i be entitled, 

Every accused before a ^o'give evidence and to examine or 

inter alia , to be present at his . trial, t o g pfocced in thc absence ot 

cross-examine any witness , but th granted permission to be 

the accused if the accused has applied for andl been ^ ^ 

absent or if the accused is believed to be a fugitive tro J ^ ^ ^ 

The Directive or 14th October, 1946 *^ah^United Nations Observers, 
of 26th June, 1946, and11th July, 1946. wit Depul y Theatre Judge 

At the time of referring charges or , United Nations, it any. 
Advocate for War Crimes will determine observe rs to the trial and 

which in his judgment should ^^/the Theatre Commander.” 
will extend such invitations on behalt ot tne h , 2 detailed 

The directive of 14th October, 1946,^Atrocity' Subsequent Proceedings 
provisions under the heading ass - s have heretofore been 

• It is there recalled that “ certain mass atroc > ^ wherein the principal 
tried, i.e. Hadamar.O) Dachau and Mau chareed with violating 

participants of the respective mass atroutie fot they acted m 

the laws and usages of war under par v ^ to killings, beatings, tor- 
pursuance of a common design to su j nar ticulars substantially to t e 
ture, starvation, abuses and indignities, P‘ in those ca scs involving 
same effect. The courts pronounced view 0 f t he issues involved 

imprisonment and death and of nec ®^: " n volved in each was criminal 

therein, found that the mass atrocrtyoperation .nvoive«__ 

(i) See Volume I of this Series, pp. 46-54. 


16 


ANNEX III 


“(b) War Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or customs of war, including but 
not limited to, murder, ill-treatment or deportation to slave labour 
or for any other purpose, of civilian population from occupied 
territory, murder or ill-treatment of prisoners of war or persons 
on the seas, killing of hostages, plunder of public or private property, 
wanton destruction of cities, towns or villages, or devastation not 
justified by military necessity. 

“(c) Crimes against Humanity. Atrocities and offences, including but 
not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed 
against any civilian population, or persecutions on political, racial 
or religious grounds whether or not in violation of the domestic 
laws of the country where perpetrated. 

“(d) Membership in categories of a criminal group or organization 
declared criminal by the International Military Tribunal. 

“(2) Any person without regard to nationality or the capacity in which he 
acted, is deemed to have committed a crime as defined in paragraph 1 
of this Article, if he was (a) a principal, or (b) was an accessory to the 
commission of any such crime or ordered or abetted the same or 
(c) took a consenting part therein, or (d) was connected with plans or 
enterprises involving its commission, or (e) was a member of any 
organization or group connected with the commission of any such 
crime, or (f) with reference to paragraph 1 (a), if he held a high political, 
civil or military (including General Staff) position in Germany or in 
one of its Allies, co-belligerents or satellites or held high position in 
the financial, industrial or economic life of any such country.” 

Arts. 10 and 11 of the Charter of the International Military Tribunal, to 
which specific reference is made in Art. II of Ordinance No. 7, and implicit 
reference in Art. II, 1 (d) of Law No. 10, makes the following provisions: 

Art. 10. In cases where a group or organization is declared criminal 
by the Tribunal, the competent national authority of any Signatory shall 
have the right to bring individuals to trial for membership therein before 
national, military or occupation courts. In any such case the criminal 
nature of the group or organization is considered proved and shall not 
be questioned. 

“ Art. 11. Any person convicted by the Tribunal may be charged 
before a national, military or occupation court, referred to in Art. 10 of 
this Charter, with a crime other than of membership in a criminal group 
or organization and such court may, after convicting him, impose upon 
him punishment independent of and additional to the punishment imposed 
by the Tribunal for participation in the criminal activities of such group 
or organization.” 

XVII. THE COMPOSITION Of MILITARY GOVERNMENT COURTS 

General Military Government Courts and Intermediate Military Govern¬ 
ment Courts consist of not fewer than five members and not few'er than 
three members respectively. Military Government Courts are appointed by 
Army/Military District Commanders ; the Orders appointing the Courts 
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appUtme-t .o each Tnbun.1 of ap (c) „f ,h= 

alternatives must be lawyers of astandmg spec,bed 
in the text. Sub-section (c) provides that: 

“(c) The Military Governor may ^ ^ramber X lions of 

with one or more other zone commanders o t t cm ^ ^ ^ ^ 

S££ irL&t'y«-"* •»»" d “ i8nalc ' 1 by ,he 

other member nations.” 

Sub-section (e) states that. ., . „ r the alternates 

■' (rt "on or ‘byYc deUtn, or their 

counsel.” 

XVIll. RULES OF PROCEDURE AND EVIDENCE ^ 

A Military Government Court shall m 8^^ » ™ d may ’ exc i u de any 
physical evidence having bearing on the issu 

evidence which in its opinion is of no v a rt ^ be ent j t i e d, 

Every accused before a Military ^. dencc anc j to examine or 

inter alia , to be present at hi* tnaU procecd in the absence ot 

cross-examine any witness , but tl - granted permission to be 

the accused if the accused has applied for Justice . 

absent or if the accused is belies ed as d jj tbosc 

The Directive of 14th October, United Nations Observers. 

of 26th June, 1946. and 11th July, 1 ’ ,, tbe Deputy Theatre Judge 

At the time of referring charges or United Nations, it any. 

Advocate for War Crimes will determine th l0 the trial and 

which in his judgment should be inv! e Theatre Commander.” 

will extend such invitations on behalf of the lheal ^ 

The directive of 14th October, 1946,^SiVsibsequent Proceedings.” 
provisions under the heading Mass cases have heretofore been 

• It is there recalled that “ certain mass aUoc y wherein the principal 

tried, i.e. Hadamar.O Dachau and w*re charged with violating 

participants of the respective mas , a p e ging that they acted in 

the laws and usages of war under pa <- s tQ filings, beatings, tor- 

pursuance of a common design to s “ bject f , icu | ars substantially to the 
ture, starvation, abuses and mdigni ^ ’ ntences in those cases involving 
same effect. The courts pronounced s ^ of thc issues involved 

imprisonment and death and of nece b : ; nvo i ve d in each was enmina 

therein, found that the mass atrocityoperation mvolv^-- 

( l ) See Volume I of this Scries, PP- 46-54. 
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in nature and that those involved in the mass atrocities acting in pursuance 
of a common design did subject persons to killings, beatings, tortures, etc.” 
The Directive now provides, with regard to subsequent proceedings against 
accused other than those involved in initial or “ parent ” mass atrocity 
cases, inter alia, that: In such trial of additional participants in the mass 
atrocity, the prosecuting officer will furnish the court certified copies of the 
charge and particulars the findings and the sentences pronounced in the 
parent case.” Thereupon the court “ will take judicial notice of the decision 
rendered in the parent case, including the finding of the court (in the parent 
case) that the mass atrocity operation was criminal in nature and that the 
participants therein, acting in pursuance of a common design, did subject 
persons to killings, beatings, tortures, etc., and no examination of the 
record in such parent case need be made for this purpose. In such trials of 
additional participants in the mass atrocity, the court will presume, subject 
to being rebutted by appropriate evidence, that those shown by competent 
evidence to have participated in the mass atrocity knew of the criminal nature 
thereof.” 

Art. VII ol Ordinance No. 7 makes the following general provisions 
relating to the evidence of which Military Tribunals set up thereunder may 
take account: 

“ The tribunals shall not be bound by technical rules of evidence. They 
shall adopt and apply to the greatest possible extent expeditious and non¬ 
technical procedure, and shall admit any evidence which they deem to 
have probative value. Without limiting the foregoing general rules, the 
following shall be deemed admissible if they appear to the tribunal to 
contain information of probative value relating to the charges : affidavits, 
depositions, interrogations, and other statements, diaries, letters, the 
records, findings, statements and judgments of the military tribunals and 
the reviewing and confirming authorities of any of the United Nations, 
and copies of any document or other secondary evidence of the contents 
o! any document, it the original is not readily available or cannot be 
r m, luced without delay. The tribunal shall afford the opposing party 
such opportunity to question the authenticity or probative value of such 
evidence as in the opinion of the tribunal the ends of justice require.” 

The follow ing Articles, contained in the Ordinance, are also of considerable 
interest: 

Art. IX. The tribunals shall not require proof of facts of common 
knowledge but shall take judicial notice thereof. They shall also take 
judicial notice of official governmental documents and reports of any of 
the United Nations, including the acts and documents of the committees 
set up in the various allied countries for the investigation of war crimes, 
and the records and findings of military or other tribunals of any of the 
United Nations. 

“ Art. X. The determinations of the International Military Tribunal 
in the judgments in Case No. 1 that invasions, aggressive acts, aggressive 
wars, crimes, atrocities or inhumane acts were planned or occurred, 
shall be binding on the tribunals established hereunder and shall not be 
questioned except in so far as the participation therein or knowledge thereof 
by any particular person may be concerned. Statements of the International 
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Military Tribunal in the judgment of Case No. 1 constitute proof of the 
facts stated, in the absence of substantial new evidence to the contrary."! 1 ) 

Art. IV of the Ordinance makes certain provisions designed “ to ensure 
lair trial for the defendants.” These relate for instance to the right of the 
accused to receive in advance of the trial a copy of the indictment and of a 
documents lodged therewith, translated into a language which he under- 
stands ; to be represented by Counsel of his own selection, within certain 
limits ; and to give and present evidence and cross-examine any witnesses 
called by the Prosecution. The Tribunal may proceed in the absence of an 
accused if he has been granted permission to be absent or if his temporary 
absence in the opinion of the Tribunal will not impair his interests. 

XIX. POWERS OF SENTENCE 

General Military Government Courts may impose any lawful sentence, 
including death. 

Art. XVI of Ordinance No. 7 makes the following provision as regards 
Military Tribunals set up under the Ordinance : 

“ The Tribunal shall have the right to impose upon the defendant, 
upon conviction, such punishment as shall be determined by the tri una 
to be just, which may consist of one or more of the penalties provided in 
Art. II, Section 3, of Control Council Law No. 10.” 

The provisions of Control Council Law No. 10 which are here relerred to 
are as follows: 

“ Any person found guilty of any of the Crimes above-mentioned may 
upon conviction be punished as shall be determined by t e tn un.i i 
be just. Such punishment may consist of one or more of the following . 

“(a) Death. 

“(A) Imprisonment for life or a term of years, with or without hard 
labour. 

“(c) Fine, and imprisonment with or without hard labour, in lieu thereof. 

“(</) Forfeiture of property. 

“(c) Restitution of property wrongfully acquired. 

“(/) Deprivation of some or all civil rights. . . .” 

XX. REVIEW OF SENTENCES 

A person convicted by a Military Government Court has the right to 
petition for review of the finding or sentence. The petition must be tiled 
with the Court within 10 days of conviction. 

No sentence of a Military Government Court shall be carried into execution 
until the case record shall have been examined by an Army/Military District 
Judge Advocate and the sentence approved by the officer appointing the 
Court or by the Officer Commanding for the time being. No sentence o 
death shall be carried into execution until con firmed by higher authority. 

(>) This is a reference to the Trial of the Major German 'Criminals by^hc Inter¬ 
national Military Tribunal, Nuremberg, 20th November, 1945—1st October, I 
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The Reviewing authority may, upon review, inter alia : 
confirm or set aside any finding, 
substitute the finding of guilty by an amended charge. 


confirm, suspend, reduce, commute or modify any sentence or order, or 
increase any sentence, where a petition for review which is considered 
frivolous has been filed and the evidence in the case warrants such increase. 


The reviewing authority may at any time remit or suspend any sentence or 
part thereof. 

The proceedings shall not be invalidated nor any findings or sentences 
disapproved for any error or omission, technical or otherwise, occurring 
at any such proceedings, unless in the opinion of the reviewinc authority it 
shall appear that the error or omission has resulted in injustice to the accused. 

Art. XV of Ordinance No. 7 makes the following provisions regarding 
the verdicts and sentences of Military Tribunals set up under the Ordinance: 

The Judgments of the tribunals as to the guilt or the innocence of 
any defendart shall give the reasons on which they are based and shall 
be final and not subject to review. The sentences imposed may be subject 
to review as provided in Art. XVII, infra." 

Art. XVII of the Ordinance states: 

(a) Except as provided in ( b ) infra, the record of each case shall be forwarded 
to the Military Governor who shall have the power to mitigate, reduce 
or otherwise alter the sentence imposed by the tribunal, but may not 
increase the severity thereof. 

“(A) In cases tried before tribunals authorised by Art. II (c),( J ) the sentence 
shall be reviewed jointly by the Zone Commanders of the nations 
involved, who may mitigate, reduce or otherwise alter the sentence 
by majority vote, but may not increase the severity thereof. If only 
two nations are represented, the sentence may be altered only by the 
consent of both zone commanders." 


Art. XVIII thereof adds the following: 

No sentence of death shall be carried into execution unless and until 
confirmed in writing by the Military Governor. In accordance with 
Art. Ill, Section 5, of Law No. 10, execution of the death sentence may be 
deferred by not to exceed one month after such confirmation if there is 
reason to believe that the testimony of the convicted person may be of 
value in the investigation and trial of other crimes.” 


(') See p. 117. 
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The Reviewing authority may, upon review, inter alia : 
confirm or set aside any finding, 
substitute the finding of guilty by an amended charge, 
confirm, suspend, reduce, commute or modify any sentence or order, or 

increase any sentence, where a petition for review which is considered 
frivolous has been filed and the evidence in the case warrants such increase. 

The reviewing authority may at any time remit or suspend any sentence or 
part thereof. 

The proceedings shall not be invalidated nor any findings or sentences 
disapproved for any error or omission, technical or otherwise, occurring 
at any such proceedings, unless in the opinion of the reviewing authority it 
shall appear that the error or omission has resulted in injustice to the accused. 

Art. XV of Ordinance No. 7 makes the following provisions regarding 
the verdicts and sentences of Military Tribunals set up under the Ordinance c 

The Judgments of the tribunals as to the guilt or the innocence of 
any defendant shall give the reasons on which they are based and shall 
be final and not subject to review. The sentences imposed may be subject 
to review as provided in Art. XVII, infra.” 

Art. XVII of the Ordinance states : 

(a) Except as provided in (b) infra, the record of each case shall be forwarded 
to the Military Governor who shall have the power to mitigate, reduce 
or otherwise alter the sentence imposed by the tribunal, but may not 
increase the severity thereof. 

(h) In cases tried before tribunals authorised by Art. II (c),(*) the sentence 
shall be reviewed jointly by the Zone Commanders of the nations 
involved, who may mitigate, reduce or otherwise alter the sentence 
by majority vole, but may not increase the severity thereof. If only 
two nations are represented, the sentence may be altered only by the 
consent of both zone commanders." 

Art. XVIII thereof adds the following: 

No sentence of death shall be carried into execution unless and until 
confirmed in writing by the Military Governor. In accordance with 
Art. Ill, Section 5, of Law No. 10, execution of the death sentence may be 
deferred by not to exceed one month after such confirmation if there is 
reason to believe that the testimony of the convicted person may be of 
value in the investigation and trial of other crimes.” 


(*> See p. 117. 
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FOREWORD 

f The most noteworthy ease reported in this Volume is that of General 

Tomoyuki Yamashita who was tried and condemned by a United States 
Military Commission in Manila. His sentence was confirmed. The matter 
came before the Supreme Court of the United States on a petition for a 
writ of habeas corpus. The petition was rejected by that Court by a 
majority of the judges. The Court was not empowered to deal with the 
issues of fact which had been decided by the Court in Manila. The questions 
which came before the Supreme Court were questions of jurisdiction or 
competency. The majority, speaking by that great Judge, Stone, Chief 

l Justice, whose death has deprived the Court of one of its greatest ornaments 

since its formation, held that the Military Commission was legally consti¬ 
tuted, and that the charges exhibited in the Petition were within its 
competence because they were charges of violations of the law of war. The 
two dissenting judges founded their dissents upon certain technical question, 
no doubt of a basic character, but not calling for special notice here in this 
brief introduction which only deals with International Law. The obser¬ 
vations of the Chief Justice (in which the majority of the judges agreed) are 
of leading importance for students of the law of war. In the first place 
there was the question whether the Military Court was validly and legally 
constituted. On that the Chief Justice repeated in effect what the Supreme 
Court had said in 1942 in Ex parte Qttirin (Volume 317, United States 
Supreme Court Reports, page 1). He said that the law of the United States 
recognised that the Military Commission appointed by Military Command, 
according to recognised United States Army practice, was an appropriate 
tribunal for the trial and punishment of ofTences against the law of war 
(which he said is a part of the law of nations), and that offenders by statute 
or the law of war may be tried by such Military Commissions. The Court 
further repeated what it had said in Fx parte Qttirin that Congress by 
sanctioning trial of enemy combatants for violation of the law of war by 
Military Commissions had not attempted to codify the law of war or mark 
its precise boundaries, but had adopted the system of Military Commission 
law applied by military tribunals so far as it should be recognised and 
deemed applicable by the Courts and as further defined by the Hague 
Convention. This is a general statement applicable to all military tribunals 
or commissions established for the same purpose by the law of the nations, 
t and subject to any provisions of the latter law. The Supreme Court 

treated this principle as long established and referred to the jurisdiction of 
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the Military Commission or Court as “ traditional. They added that they 
were not concerned, on such an application as that before them, with the 
guilt or innocence of the petitioners, which are not subject to review by the 
Court. If the Military Courts have come to a wrong decision on disputed 
facts, their errors tre subject to review only by the military authorities. 

The Supreme Court further declined to say that there is no authority to i 

convene a Commission after hostilities have ended to try violations of the 
law of war committed before their cessation, at least until peace has been 
officially recognised oy treaty or proclamation of the political branch of the 
Government. The power of Military Tribunals, otherwise competent, to 
try violations of the law of war, does not generally terminate before the 
formal state of war is ended. 

The second principal matter decided by the Court had reference to the 
offences charged. The petitioner had not either committed or directed 
the acts which were the subject of the charges. The gist of the charge was 
that he had committed an unlawful breach of his duty as an army commander 
to control the operations of the members of his command by permitting 
them to commit “ the extreme and widespread atrocities specified.” This, 
the Court held, exhibited a proper charge of an offence against the law of war. 

This is an important though carefully guarded pronouncement. The 
tribunal of fact must decide the issue on a consideration of all the circum¬ 
stances. The Supreme Court did not purport to discuss or review the 
sufficiency of the actual facts. But it stated the general principal firmly 
and clearly. The Commission was bound ” to hear evidence tending to 
establish the culpable failure of petitioner to perform the duty imposed on 
him by the law of war and to pass upon its sufficiency to establish guilt.” 

The only other point in the judgment to which I need refer here is the 
decision that Part 111, Section V. Chapter 3, Part 3, and in particular 
Article 63, of the Geneva Convention of 1929 only apply to judicial 
proceedings directed against a prisoner of war for offences committed while 
a prisoner of war and hence did not come into operation as regards the 
petitioner who was charged with acts done before his capture. 

It would be out of place in an Introduction to deal other than briefly 
with the three remaining Reports in this volume, which seem to deal with 
questions more or less similar to the question of the responsibility of com¬ 
manding officers—viz., the trial of Kurt Meyer, the trial of Karl Rauer 
and others, and the trial of Kurt Student. The facts in each case are care¬ 
fully stated and examined but it is not clear that the Courts dealing with 
the last two cases, which were decided upon after the delivery of the Supreme 
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Court’s judgment, ever dealt with the standard of responsibility laid down 
by the Supreme Court. Hence these two cases cannot safely be regarded 
as doing more than illustrating conditions of fact which might test the 
application of the law laid down by the Supreme Court. 

This Volume has been prepared by Mr. G. Brand, like its two predecessors, 
under the supervision of the Legal Publications Committee. The Appendix 
on Canadian Law has also been prepared by Mr. G. Brand and has been 
approved by the Canadian Department of External Affairs. 

WRIGHT, 

Chairman, 

United Nations War Crimes Commission. 

London, Mth February, 1948. 
















CASE NO. 21 


TRIAL OF GENERAL TOMOYUKI YAMASHITA 

UNITED STATES MILITARY COMMISSION, MANILA, 

(8th october-7th December, 1945), and the 

SUPREME COURT OF THE UNITED STATES (JUDG¬ 
MENTS DELIVERED ON 4TH FEBRUARY, 1946). 

Responsibility of a Military Commander for offences com¬ 
mitted by his troops. The sources and nature of the 
authority to create military commissions to conduct War 
Crime Trials. Non-applicability in War Crime Trials of 
the United States Articles of War and of the provisions 
of the Geneva Convention relating to Judicial Proceedings. 
Extent of review permissible to the Supreme Court over 
liar Crime Trials. 

Tomoyuki Yamashita, formerly Commanding General of the 
Fourteenth Army Group of the Imperial Japanese Army 
in the Philippine Islands, was arraigned before a United 
States Military Commission and charged with unlawfully 
disregarding and failing to discharge his duty as com¬ 
mander to control the acts of members of his command 
by permitting them to commit war crimes. The essence 
of the case for the Prosecution was that the accused 
knew or must have known of, and permitted, the wide¬ 
spread crimes committed in the Philippines by troops 
under his command (which included murder, plunder, 
devastation, rape, lack of provision for prisoners of war 
and shooting of guerrillas without trial), and/or that he 
did not take the steps required of him by international 
law to find out the state of discipline maintained by his 
men and the conditions prevailing in the prisoner-of-war 
and civilian internee camps under his command. The 
Defence argued, inter alia, that what was alleged against 
Yamashita did not constitute a war crime, that the Com¬ 
mission was without jurisdiction to try the case, that there 
was no proof that the accused even knew of the offences 
which were being perpetrated and that no war crime could 
therefore be said to have been committed by him, that no 
kind of plan was discernible in the atrocities committed, 
and that the conditions under which Yamashita had had 
to work, caused in large part by the United States military 
offensive and by guerrilla activities, had prevented him 
from maintaining any adequate overall supervision even 
over the acts of such troops in the islands as were actually 
under his command. 
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The evidence before the Commission regarding the accused's 
knowledge of, acquiescence in, or approval of the crimes 
committed by his troops was conflicting, but of the crimes 
themselves, many and widespread both in space and time, 
there was abundant evidence, which in general the Defence 
did not attempt to deny. 

The Commission sentenced Yamashita to death and its 
findings and sentence were confirmed by higher military 
authority. When the matter came before the Supreme 
Court of the United States on a petition for certiorari 
and an application for leave to file a petition for writs of 
habeas corpus and prohibition, the majority of that Court, 
in a judgment delivered by Chief Justice Stone, ruled that 
the order convening the Commission which tried Yama¬ 
shita was a lawful order under both United States and 
International Law, that the Commission was lawfully 
constituted, that the offence of which Yamashita was 
charged constituted a violation of the laws of war, and 
that the procedural safeguards of the United States 
Articles of War and of the provisions of the Geneva 
Prisoners of War Convention relating to Judicial Pro¬ 
ceedings had no application to war crime trials. 

Mr. Justice Murphy and Mr. Justice Rutledge dissented. 
Questions other than those already mentioned which 
were touched upon either in the majority judgment or in 
the two minority judgments were the’ following: the 
applicability or non-applicability to such proceedings as 
those taken against Yamashita of the safeguards provided 
by the United States Constitution and particularly of the 
Fifth Amendment thereto ; the extent of review per¬ 
missible to the Supreme Court over war crimes trials ; 
and the alleged denial of adequate opportunity for the 
preparation of Yamashita's defence. 

Yamashita was executed on 23rd February 1946. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE APPOINTMENT OF THE COMMISSION 

The Court which tried Yamashita was a United States Military Com¬ 
mission established under, and subject to, the provisions of the Pacific 

Regulations of 24th September, 1945, Governing the Trial of War Criminals.! 1 ) 

Acting under authority from General MacArthur, Commander-in-Chief, 

<") See Volume 111 of these Reports, p. 105. 
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United States Army Forces, Pacific Theatre, General Styer, Commanding 
General, United States Army Forces, Western Pacific, appointed the Com¬ 
mission, and instructed it to meet in the City of Manila, Philippine Islands, 

“ at the call of the President thereof.” The Commission was convened 
on 8th October, 1945, at the High Commissioner's Residence in Manila. 

2. AN INTENDED DEFENCE W ITNESS PERMITTED TO ACT AS DEFENCE COUNSEL 

In addition to the six officers appointed by Lt.-General Styer to defend 
the accused, the latter requested that his former Chicf-of-StafT. Lieutenant- 
General Muto, and his former Assistant Chief or Deputy Chief-of-Staff. 
Major-General Utsunomiya, should act as additional counsel. There 
were, he explained, a number of records and facts with which they alone 
were conversant. He needed their advice and assistance. 

In view of the fact that the accused was proposing to call one of the men 
named as a Defence witness, however, the Prosecution submitted that, in a 
criminal proceeding, it would be entirely irregular tor a witness lor the 
Defence also to represent the accused as counsel. Even it his intention 
was not to serve as counsel, it would be equally irregular to allow the 
witnesses for a person accused as a criminal to sit in Court through the 
proceedings. He should be allowed to enter the court-room only il and 
when counsel proposed to call him as witness. On a Detending Olficer 
stating that the proposed new Counsel would be in the court room only 
during the hearing of the Prosecution's evidence and that he would leave 
the court-room before the opening of the Defence, Counsel for the Prose¬ 
cution pointed out that the damage would be done when the witnesses 
were in the court-room during the Prosecution's case and not during the 
hearing of the evidence for the defence. 

The President ruled that, since it was the desire of the Commission to 
conduct a fair trial, the request of the Defence would be granted. 

Lt.-General Muto subsequently appeared as a defence witness. 

3. THE ACCUSED AND THE CHARGE 

Prior to 3rd September, 1945, the accused, Tomoyuki Yamashita, was 
Commanding General of the Fourteenth Army Group of the Imperial 
Japanese Army in the Philippine Islands. On that date he surrendered to 
and became a prisoner-of-war of the United States Army Forces in Baguio. 
Philippine Islands. On 25th September, by order of Lieutenant-General 
Wilhelm D. Styer, Commanding General of the United States Army Forces, 
Western Pacific, which command embraced the Philippine Islands, 
Yamashita was served with a charge prepared by the Judge Advocate 
General’s Department of the Army which alleged that he, " Tomoyuki 
Yamashita, General Imperial Japanese Army, between 9th October, 1944 
and 2nd September, 1945, at Manila and at other places in the Philippine 
Islands, while a commander of armed forces of Japan at war with the United 
States of America and its allies, unlawfully disregarded and failed to dis¬ 
charge his duty as commander to control the operations of the members of 
his command, permitting them to commit brutal atrocities and other high 
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crimt' against people of the United States and of its allies and dependencies, 
particular!;, the Philippines; and he, General Tomoyuki Yamashita, 

thereby violated the laws of war.” 

On 8th October. 1945, the accused was arraigned before the Military 

Commission already described. 


1. Till HILL or PARTICULARS AND SUPPLEMENTAL BILL OF PARTICULARS 

On 8th October. 1945, as a result of a motion put forward by the Defence,! 1 ) 
the Prosecution filed a Bill of Particulars making 64 separate allegations, 
under a general introductory sentence which claimed that: “ Between 
9th October, 1944. and 2nd September, 1945, at Manila and other places 
in the Philippine Islands, members of Armed Forces of Japan under the 
command of the accused committed the following: ” On 29th October, 
alter a recess during which the Defence was to prepare its case, the Prose¬ 
cution filed a Supplemental Bill of Particulars claiming that: “ members 
ol the armed forces of Japan, under the command of the accused, were 
permitted to commit . . . during the period from 9th October, 1944, to 
2nd September. 1945, at Manila and other places in the Philippine Islands ” 
a further 59 otlences or groups ol offences. The Defence claimed that the 
Supplemental Bill made a completely new type of allegation, but this view 
was not shared by the Commission.(*) 

4 lie classification of alleged offences made by the President of the Com¬ 
mission in delivering judgment may be reproduced at this point. He 
pointed out that: " The crimes allcr;d to have been permitted by the 
accused in \ iolation of the laws of war may be grouped into three categories: 

(1) Starvation, execution or massacre without trial and mal¬ 
administration generally of civilian internees and prisoners of war; 

(_) Torture, rape, murder and mass execution of very large numbers 
ol residents of the Philippines, including women and children and 
members ol religious orders, by starvation, beheading, bayoneting, 
clubbing, hanging, burning alive, and destruction by explosives ; 

(3) Burning and demolition without adequate military necessity of 
large numbers ol homes, places of business, places of religious worship, 
hospitals, public buildings, and educational institutions. In point of 
time, the offences extended throughout the period the accused was in 
command of Japanese troops in the Philippines. In point of area, the 
crimes extended throughout the Philippine Archipelago, althouch by 
far the most of the incredible acts occurred on Luzon.” 

Nearly all or the 123 paragraphs contained in the two Bills of Particulars 
alleged the commission of a number of separate illegal acts ; nearly all of 
them also charged the perpetration of more than one crime, of which 

mistreating and killing ” appeared most frequently. An attempt 
was clearly made to arrange under each paragraph offences alleged to have 
been committed in one locality during one period of time or at the same 
approximate date. 


(') Sec p. 8. 

( 2 ) See pp. 8-9. 
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Thus, in the first paragraph of the Bill of Particulars, appear a number of 
different categories of crimes, committed against thousands of persons and 
against property: 

“ 1. During the period from 9th October, 1944, to 1st May, 1945, under¬ 
taking and putting into execution a deliberate plan and purpose to massacre 
and exterminate a large part of the civilian population of Batangas Province, 
and to devastate and destroy public, private and religious property therein, 
as a result of which more than 25,000 men, women and children, all unarmed 
non-combatant civilians, were brutally mistreated and killed, without cause 
or trial, and entire settlements were devastated and destroyed wantonly 
and without military necessity.” 

The fifth paragraph provides an example of one offence allegedly com¬ 
mitted against a plurality of persons : 

“ 5. During November 1944, in northern Cebu Province, massacre, 
without cause or trial, of more than 1,000 unarmed non-combatant 
civilians.” 

Paragraph 122, which appeared in the Supplemental Bill, alleged the 
commission of one offence against one person, the killing, on about 
20th January', 1945, at Los Banos Internment Camp, Laguna Province, 
without cause or trial, of a named non-combatant civilian citizen of the 
United States of America, then and there interned by armed forces of Japan. 

While many paragraphs simply alleged, for instance, the “ killing of 
patients and civilian refugees by shellfire” (12), the ” rape of civilian 
women ” (14), or “ brutally mistreating and killing two unarmed non- 
combatant male civilians ” (16), others set out the names of the victims. 
Paragraph 22 alleged the brutal killing without cause or trial of three named 
persons, an Austrian citizen, a German citizen and a Russian citizen, all 
unarmed and non-combatant civilians. 

The ofTences against persons alleged in the two Bills were largely described 
in the following terms, often with the addition of the words, “ w ithout cause 
or trial ” : mistreating, beating, wounding, torturing, mutilating, maiming, 
raping, attempting to rape, killing, attempting to kill, executing, burning 
alive, massacring and exterminating. 

Other such alleged offences were the unjustified failure or refusal to 
provide prisoners of war or civilian internees with adequate shelter, food, 
water, clothing, sanitation, medical care, and other essentials it being some¬ 
times stated specifically that such omission caused malnutrition and death : 
abandoning, without care or attention helplessly sick, wounded or starved 
prisoners of war and internees ; and deliberately profaning the bodies of 
dead prisoners of war and internees ; compelling non-combatant civilians 
to construct fortifications and entrenchments and otherwise take part in 
the operations of armed forces of Japan against the country ol those 
civilians ; deliberately and unnecessarily exposing prisoners of war and 
civilian internees to gunfire and other hazards; and deliberately contamina¬ 
ting and poisoning a well of water, the sole source of potable drinking 
water for a large number of civilians. A breach of the Geneva Prisoners 
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of War Convention was implied by paragraph 89, which alleged that, during 
the month of December 1944, at Manila, the crimes were committed against 
various prisoners of war, named and unnamed, of “ subjecting to trial 
without prior notice to a representative of the protecting power, without 
opportunity to defend, and without counsel; denying opportunity to appeal 
from the sentence pronounced ; and executing a death sentence without 
communicating to the representative of the protecting power the nature and 
circumstances of the offence charged.” 

The Bills of Particulars also alleged many offences against property, 
again often of a mass and indiscriminate nature, on the part of the accused’s 
troops. There were many allegations of the devastation, destruction and 
pillage, unjustified by military necessity, of public, private or religious 
property. For instance, paragraph 15 enumerates: “ During the period 
from 1st January, 1945, to 1st March, 1945, both dates inclusive, deliberately, 
wantonly and without justification or military necessity, devastating, des¬ 
troying and pillaging and looting of large areas of the city of Manila, 
including public, private and religious buildings and other property, and 
committing widespread theft of money, valuables, food and other private 
property in that city.” Paragraphs 70 and 72 allege, inter alia, the des¬ 
truction of property devoted exclusively to religious, hospital, or educational 
purposes. Paragraph 6 includes an allegation relating to, ”... looting 
and stealing the contents of, and wilfully failing to deliver or make available, 
Red Cross packages and supplies intended for such prisoners of war.” 

Those stated to have been the victims of these atrocities were unarmed 
non-combatant civilians, civilian internees and prisoners of war; and 
unspecified hospital patients. The civilians included Austrian, French, 
Russian, Chinese and German nationals as well as United States citizens. 

The allegation that atrocities were committed according to a plan was 
made not only in paragraph 1, already quoted, ( x ) but also in paragraph 25, 
which sets out the following offences: “ During the period from 
1st January, 1945, to 1st March, 1945, deliberately planning and undertaking, 
without cause or trial, the extermination, massacre and wanton, indis¬ 
criminate killing of large numbers of unarmed non-combatant civilian men, 
women and children, inhabitants of the city of Manila and its environs, 
brutally mistreating, wounding, mutilating, killing and attempting to kill] 
without cause or trial, large numbers of such inhabitants, and raping or 
attempting to rape large numbers of civilian women and female children in 
that city.” 

In his opening address, the Prosecutor said that, in calling his witnesses, 
the number of the paragraph to which each piece of evidence related would 
be indicated. The legal significance of the Bills of Particulars was never 
defined by the Commission, and the brief analysis of their contents, which 
has been set out above, is intended simply to show the ranee of the offences 
for which the Prosecution held the accused responsible. 


(') See p. 5. 
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5. DEFENCE PLEAS AND MOTIONS RELATING TO THE CHARGE AND 
THE BILLS OF PARTICULARS 

Apart from the plea of not guilty, a number of motions were entered by 
the accused and his Counsel concerning various aspects of the Charge and 
the Bills of Particulars. These are described in the follow ing ten paragraphs. 
It will be noticed that, while the first nine paragraphs set out arguments 
which took place before the beginning of the hearing of the evidence, and 
the rulings of the Commission on the matters in dispute, the last paragraph 
deals with certain events which took place during the hearing of the evidence 
but which are most conveniently dealt with in this part of the Report. 

(il Claim of the Accused that a Copy of the Specifications was not 
Properly Served on Him 

On 8th October, 1945, the accused pleaded that no copy of the specifi¬ 
cations had been sent to him in accordance with paragraph 14 (o) of the 
letter dated 24th September, 1945, General Fleadquarters, United States 
Forces, Pacific, entitled “ Regulations Governing the Trial of War 
Criminals ” : 

“ 14. RIGHTS OF THE ACCUSED. The accused shall be entitled : 

“ (a) To have in advance of trial a copy of the charges and 
specifications, so worded as clearly to apprise the accused 
of each offence charged.” 

The Prosecution claimed that the Charge which was served upon the 
accused included both what was ordinarily know n as a Charge and also the 
specifications. In court-martial procedure, he went on, the Charge Sheet 
contained the Charge proper, as for instance the violation of the 86th Article 
of War. Underneath that, in a separate paragraph, would appear what 
was known as a specification, alleging that the accused, on a certain time, 
at a certain place, did certain things. If the Commission would examine 
the Charge which had been served upon the accused it would note that it did 
include both of those elements. Fie submitted that since court-martial 
procedure was much more strict in its provisions than the procedure followed 
before Military Commissions, it followed that the Charge against the accused 
was adequately drafted. 

On ffnding that Defence Counsel were in agreement with the Prosecution 
on this point, the Commission ruled that the Charge and specifications had 
been properly served upon the accused. 

(ii) The First Motion to Dismiss the Case 

Later during the same sitting of the Commission, however. Defence 
Counsel moved that the Charge in hearing be stricken on the ground that it 
failed to state a violation, in so far as General Yamashita was concerned, 
of the laws of war. The Prosecution pointed out that the Commission had 
been ordered to try General Yamashita. If the Defence were seeking to 
raise a point of law, the appropriate time to do so was at the conclusion of 
the Prosecution's case, when they could move for a judgment of acquittal. 


I 
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He submitted, however, that there was no provision in the Commission's 
procedure for a motion such as Defence Counsel was now interposing. The 
objection of Counsel for the Defence was not sustained by the Court. 

(iii) Motion for the Filing of a BUI of Particulars 

Thereupon, Counsel for the Defence claimed that the language in which 
the Charge and specifications had been drafted was uncertain and indefinite 
and did not fairly apprise the accused of that with which he stood charged. 
The Defence therefore moved that the Charge and cause in hearing be made 
more definite and certain, by specifying the time, place and dates of the 
accused’s disregarding and failing to discharge his duty as Commander to 
control the operations of the members of his command. Details as to time, 
place and date should also be lurnished as to the alleged offences and as to 
the persons who were allegedly permitted to commit them. The Prose¬ 
cution. however, stressed that, although a motion such as this might be 
permissible in a court ot law, the regulations the Defence was putting 
forward governing the Commission made no provision for such a motion. 
If the accused desired a Bill of Particulars, the Prosecution had no objection 
to supplying one ; what they objected to was an attempt to apply to the 
proceedings of the Commission “ the technical objections and rules of 
evidence, pleadings and procedure which might apply in a court of law.” 
Defence Counsel admitted that the Commission was not bound by the 
rules of a court of law, and based its application on principles of justice and 
lairness to the accused. Until they had received a Bill of Particulars, the 
Defence did not know what was charged and could not in fairness plead to 
the general issue of guilty or not guilty. The Prosecution then agreed to 
file a Bill of Particulars which they had already drafted, provided that they 
should have at a later date the privilege of serving and filing a Supplement-' 
Bill of Particulars ; certain new information was expected "from the United 
States, and other material had arrived too late for incorporation in the 
first Bill. 


The Court granted the Defence motion for a Bill of Particulars and 
ruled that a Supplemental Bill of Particulars might be filed later, subject to 
such conditions as the Commission might then specify. The Court would 
judge these additional charges on their merits when the Prosecution 
presented them. Whereupon, the Bill of Particulars was received into 
evidenced 1 ) 

(iv) Pica of Not Guilty 

The accused was then asked for his plea to the Charge, and pleaded not 
» . The Commission then went into recess for three weeks to enable 
the Delencc to prepare their case and the Prosecution to complete theirs. 


(v) Objection to the Filing of a Second Bill of Particulars 

On 29th October, the Commission was reconvened, and the Prosecution 
requested that there should be incorporated into the record of the proceedines 

Etefence^bjected Supf>lemCntal Bil1 of Particulars. To this procedure the 
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Defence Counsel began his argument on this point by claiming that 
on ^th October, 1945, the Defence had successfully objected to ihe 
granting to the Prosecution of the right to file a Supplemental Bill 
of Particulars, on the grounds that it was unprecedented and against 
ordinary principles of law and justice to allow the Prosecution, after a case 
had begun, to continue to file additional specifications. Counsel for the 
Defence submitted that any normal, intelligent person would assume that 
when the Prosecution, after filing sixty-four separate specifications, stated 
that they wished to file a Supplemental Bill of Particulars, that Supplemental 
Bill would probably contain one, two, three, four or perhaps even half a 
dozen additional particulars. Yet the Supplemental Bill of Particulars 
contained fifty-nine new, separate and distinct alleged offences. These 
fifty-nine offences were new in so far as the persons involved were concerned, 
in so far as the times were concerned, and for the most part in so far as the 
places were concerned. The Defence urged that it was unconscionable 
in a case of this type practically to double at the last minute the list of offences 
charged.” 

In the second place, the Defence pointed out that whereas the first Bill 
had commenced with the words: “ Between 9th October, 1944, and 
2nd September, 1945, at Manila and other places in the Philippine Islands, 
members of Armed Forces of Japan under the command of the Accused 
committed the following: . . .” the opening words of the Supplemental 
Bill stated that “. . . members of the Armed Forces of Japan, under the 
command of the Accused, were permitted to commit certain acts which 
were then set out. The new Bill alleged the granting of “ permission ” 
for 59 acts, and in no single case did it provide any details as to that 
“ permission.” It was not said who permitted any one of these acts, or 
how or in what circumstances. 

The Prosecution first reminded the Commission that it had indeed given 
the former permission to file a Supplemental Bill of Particulars, then went 
on to say that there w'as no significance in the different opening wording 
contained in the two Bills. The purpose ot the so-called Bill of Particulars 
was simply to specify the instances which were referred to generally in the 
Charge, and whether the Bill of Particulars said that the acts alleged were 
“ permitted ” or whether it claimed that they were ” committed ” by 
members of the command of the accused was immaterial. There was no 
provision in the regulations governing the procedure ot such Commissions 
as the present for the production of a Bill of Particulars or for a motion to 
make the Charge more definite and certain. It was purely a matter ol 
discretion for the Commission as to whether or not it would require a Bill 
of Particulars. The document had been termed a ” Bill of Particulars 
for lack of any more appropriate term, but it was not in tact a bill of the 
kind signified when that term was used in courts of law- in the United States. 
Its sole purpose was to specify the instances when the members of the 
command of the accused were permitted to commit acts contrary to the 
Laws of War. In other words, it referred back to and must be construed in 
the light of the Charge itself. 

The Defence thereupon pointed out that the Commission, in allowing the 
Bill of Particulars to be filed, had stated that a Supplemental Bill might be 
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filed later. “ subject to such conditions as the Commission may then specify.” 
Counsel submitted that the normal, natural condition that would be specified 
in the filing of any Supplemental Bill of Particulars was that it should stay 
within the bounds of reason. The filing of nearly as many particulars as 
were contained in the first Bill he described as unconscionable. Defence 
Counsel could not agree that the tw o sets of opening words were materially 
the same, and claimed that the very essence of the case was the question of 
what must be established to prove an offence against the Laws of War, the 
four possible requirements being to show simply that an act was committed 
by someone under the command of a certain General, or that somebody 
permitted those acts, or that someone authorised them, or that someone 
ordered them. 

The Commission rejected the Defence motion. 

(\i) Motion that the Prosecution Amplify the Particulars in 
Certain Ways 

The Defence next moved that particulars be furnished by the Prosecution, 
regarding each of the 59 new paragraphs, as to who granted permission to 
commit the alleged offences, to whom such permission was granted, the 
torm of expression of the permission, and the times, places and dates of the 
going of permission. 

The Prosecutor replied that the Charge stated specifically that it was the 
accused who permitted these acts to be committed. Even in a United 
Stales Civil Court, the Prosecution would not be required to disclose their 
evidence through the medium of a Bill of Particulars, as was shown by the 
follow ing passage from the judgment in the case of Commonwealth v. Jordan, 
-07 Massachusetts Reports 259 : 

“ .7he office of a Bill of Particulars is not to compel the Commonwealth 
to disclose its evidence but to give the defendant such information in 
addition to that contained in the complaint or indictment in regard to the 
crime with which he is charged, as law and justice require that he should 
have in order to sateguard his constitutional rights and to enable him to 

dctence ndCrSland WUh Wh ' Ch he is char T ed and to prepare his 

The Prosecutor pointed out that the mention of “ constitutional rights ” 

dlC ‘ u ™ constituted a reference to the Constitution of the 
United States, which in any case conferred no rights on the accused an 

PartTcularr m -t ll th r°.h Sht ^ ^ detai ' S a,rCady P rovidcd « the Bills of 
Particulars met all of the requirements of justice and fair trial. 

Defence Counsel's answer was that the Fifth Amendment of the 
Constitution of the United States applied to “ any person ” not “ anv 
citizen. Nevertheless, the Commission rejected the Defence motion. 

(vii ) The First Motion for a Continuance 

The Defence then entered a motion requesting a recess of two weeks in 

to" allow d^D f hC P T rat, ° n ° f a case in answer t0 the 59 new allegations, 
low the Defence, lor instance, so to acquaint themselves with the new 
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accusations as to place them in a position properly to cross-examine the 
Prosecution’s witnesses. Counsel reminded the Commission that the 
Prosecution had expressed surprise when the Defence had stated, on 
8th October, 1945, that they could properly prepare a defence in two weeks. 
Surely, if the Prosecution was surprised that the Defence could prepare a 
defence on 64 specifications in two weeks. Counsel did not think that they 
could now object to a recess of two weeks to prepare a detence for a similar 
number of specifications based on new' facts, new places, new' names and a 
new theory of the case. 

Defence Counsel quoted the passage from paragraph 14 of the Com¬ 
mission’s rules of procedure to which reference had already been made . 

“ The accused shall be entitled ... to have in advance of trial a copy of 
the Charges and specifications, so worded as clearly to apprise the accused of 
each offence charged.” Counsel interpreted the action of the Commission 
on 8th October, in requiring the Prosecution to lurnisha Bill ot Particulars, 
as signifying that a Supplemental Bill should also be furnished in advance 
of trial,” and claimed that this phrase signified : “ Sufficient time to allow 
the Defence a chance to prepare its defence. 

The Prosecutor at this point began to urge again that the specifications 
were incorporated in the original charge, as he had claimed when the 
accused himself insisted that he had not been served with specifications ; 
but the President interrupted the Prosecutor and said that this point had 
been adequately discussed. 

The Defence motion was rejected by the Commission, but the latter added 
that if, at the end of the presentation by the Prosecution of evidence con¬ 
cerning the Bill of Particulars as presented during the arraignment, Delence 
Counsel should believe that they required additional time to prepare their 
case, the Commission would consider such a motion at that time. 

Defence Counsel then indicated, but without further result, that time 
was desired at once “ as much, if not more ” to prepare for cross- 
examination “ as the Prosecutor’s case goes in ” as to prepare an affirmative 
defence. 

(viii) The Second Motion to Dismiss the Case 

The Defence then entered a motion to dismiss the case. Counsel first 
reminded the Commission that the previous motion to dismiss, made on 
the ground that the charge failed to state a violation of the Laws ol War 
by the accused, was denied. The present motion was addressed to the Charge 
as supplemented by the original Bill of Particulars and by the Supplemental 
Bill of Particulars, and the claim was again made that it failed to set forth 
a violation of the Laws of War by the accused and that the Commission 
did not have jurisdiction to try the cause. It was the contention of Defence 
that the Bill of Particulars did not cure the defects of the Charge. On the 
contrary, it provided further reasons for allowing the motion. 

The Bill of Particulars detailed sixty-four instances in which members of 
the accused’s command were alleged to have committed war crimes. In no 
instance was it alleged that the accused committed or aided in the com¬ 
mission of a crime or crimes. In no instance was it alleged that the accuse 
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is>ued an order, expressly or impliedly, for the perpetration of the crime or 
crime', charged. Nor was it alleged that the accused authorised the crimes 
prior to their commission or condoned them thereafter. 

The Charge alleged that the accused failed in his duty to control his troops, 
permitting them to commit certain alleged crimes. The Bill of Particulars, 
however, set forth no instance of neglect of duty by the accused. Nor did 
it ->et forth any acts of commission or omission by the accused as amounting 
to a " permitting ” of the crimes in question. What then was the substance 
of the Charge against the ac used ? It was submitted by the Defence that, 
on the three documents now before the Commission, the Charge and the 
two Bills ol Particulars, the accused was not accused of having done some¬ 
thing or ha\ing failed to do something, but solely of having been something, 
namely commander of the Japanese forces. It was being claimed that, by 
virtue of that fact alone, he was guilty of every crime committed by every 
soldier assigned to his command. 


American jurisprudence recognised no such principle so far as its own 
military personnel was concerned. The Articles of War denounced and 
punished improper conduct by military personnel, but they did not hold a 
commanding officer responsible for the crimes committed by his subordinates. 
No one would even suggest that the Commanding General of an American 
occupation force became a criminal every time an American soldier violated 
the law. It was submitted that neither the Laws of War nor the conscience 
ol tnc world upon which they were founded would countenance any such 
charge. It was the basic premise of all civilised criminal justice that it 
punished not according to status but according to fault, and that one man 
was not held to answer for the crime of another. 


It was an incontrovertible fact that the branding of military personnel as 
war criminals did not rest upon the mere fact of the command of troops, 
hut rather upon the improper exercise of that command. This point was 
recognised officially by the War Department in its publication. Rules of 
Lw ' d '\ ar f‘ rc fFM 27-10, Section 345, 1), which provided as'follows: 

Liability ot Offending Individuals. Individuals and organisations who 
violate the accepted laws and customs of war may be punished therefor. 
However, the lact that the acts complained of were done pursuant to order 
ol a superior or government sanction may be taken into consideration in 
determining culpability, either by way of defence or in mitigation of 
punishment. The person giving such orders may also be punished ” 


There was nothing said in that provision concerning the Commanding 
General ot a force being responsible, under the Laws of War, for any offences 
committed by members of his command without his sanction. Liability 
lor war crimes was imposed on the persons who committed the crimes and 
on the officers who ordered the commission thereof. The war crime of a 
subordinate, committed without the order, authority or knowledge of his 
superior was not a war crime on the part of the superior. The pleadings 
now before the Commission did not allege that the accused ordered 
authorised or had knowledge of the commission of any of the alleged 
atrocities or war crimes. Without such an allegation, it was submitted 
the cause must be dismissed as not stating an offence under the Laws of War 


The Defence claimed that if a violation of the Laws of War was not 
alleged, the Military Commission had no jurisdiction to hear the cause. 

In the “ case of the saboteurs,” Ex parte Qtiirin, decided in 1942, the judg¬ 
ment of the Supreme Court stated that: “ Congress . . . has exercised its 
authority to define and punish offences against the law of nations by 
sanctioning, within constitutional limitations, the jurisdiction of military 
commissions to try persons and offences which, according to the rules and 
precepts of the law of nations, and more particularly the Law of War, are 
cognisable by such tribunals. ... We are concerned only with the question 
of whether it is within the constitutional power of the national government 
to place petitioners on trial before a military commission for the offences 
with which they are charced. We must therefore first inquire whether any 
of the acts charged is an offence against the Law of War cognisable before 
a military tribunal, and if so, whether the Constitution prohibits the trial. 0) 

The Supreme Court found that the allegations contained in the charges 
against Quirin and his associates were offences within the Laws of War. 
Defence Counsel submitted that, had they found these allegations not 
related to offences against the Laws of War, the Supreme Court would have 
ruled that the military commission had no jurisdiction. 

Defence Counsel maintained that there were two other grounds for the 
proposition that the Commission had no jurisdiction to try the case. The 
Commission was appointed by the Commanding General of Army Forces. 
W'estern Pacific, pursuant to authority delegated to him by the Commander- 
in-Chief, Army Forces, Pacific. The record did not, however, said Counsel, 
show any erant of authority from the President of the United States to the 
Commander-in-Chief, Army Forces, Pacific. Neither the Commander-in- 
Chief, Army Forces, Pacific, nor the Commanding General, Army Forces, 
Western Pacific, in the submission of the Detence. had authority to take 
the above-mentioned action. It was well settled that, in the absence of 
express statutory authority, a military commander had power to appoint a 
military commission only (a) as an exercise of martial law. (/>) as an exercise 
of military government in occupied territory, or (c) as an incident of military 
operations during a period of hostilities. This principle was stated in 
Winthrop, Military Law anil Precedents, on page 936. 

There existed, said Counsel, neither martial law nor military government 
in the Philippines, and hostilities had ceased on or about 2nd September, 
1945 There was no justification in law for the exercise by the Commander- 
in-Chief of the Army Forces, Pacific, of the extraordinary power by virtue 
of which the Commission was set up. The fundamental principle involved 
was apparently w ithin the contemplation of the Commander-in-Chief, Army 
Forces. Pacific, when he issued the letter of 24th September, 1945. upon 
which the Commission based its authority, because paragraph 3 ol his letter 
read as follows : " The Military Commissions established hereunder shall 
have jurisdiction over all Japan and all other areas occupied by the armed 
forces commanded by the Commander-in-Chief, Army Forces, 1 acific. 
The Philippine Islands, Counsel pointed out, were not areas occupied by 
the armed forces. The above-mentioned letter, consequently, did not 


( l ) Ex Parte Quirin et at, 317 U.S.l, 1942 
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-rant authority to set up military commissions in the Philippine Islands ; 
and Special Orders No. 112, Headquarters, United States Army Forces, 
Western Pacific, dated 1st October. 1945, was therefore without authority. 

Paragraph 271 of the War Department Basic Field Manual, Rules of 
Land Warfare, in its reprint of Article 42 of the Annex of the Hague 
Convention No. IV of 1907, said that: “ A territory is considered occupied 
when it is actually placed under the authority of the hostile army.” The 
United States was not and never had been a hostile army with respect to 
the Philippine Islands. The re-entry into the Philippine Islands in 1944 
and 1945 had constituted a recovery of territory, not an occupation. From 
the date of re-entry on Philippine soil. General MacArthur had consistently 
affirmed and recognised the full governmental responsibility of the 
Philippine Commonwealth. This was evidenced by publications in the 
Official Gazette, April 1945, page 86 ; May 1945, pages 145 to 148 ; and 
September 1945, page 494. On 22nd August, 1945, General MacArthur 
issued the follow ing proclamation: “ Effective on 1st September, 1945, 
United States Army Forces in the Pacific shall cease from further partici¬ 
pation in the self-administration of the Philippines, as such is no longer 
necessary.” 

Counsel claimed that if the projected trial should result in the conviction 
and sentence of the accused, such action would be subject to reversal, and 
made the following statement: “ As officers of the United States Army, 
and as lawyers appointed to defend the accused. Defence Counsel are charged 
with a duty to the accused, to the Army, and to the people of the United 
States to pursue all proper legal remedies open to the Defence, including, 
if warranted, recourse to the Federal courts, and more particularly, the 
Supreme Court of the United States—citing again the Quirin case.” 

In his reply, the Prosecutor submitted that there was no reason for the 
Commission to reverse its previous decision of 8th October, 1945, to deny 
the motion to dismiss. The mere fact that a Bill of Particulars and a 
Supplemental Bill of Particulars had subsequently been presented to the 
Commission had no bearing upon the issue. In any case, it was beyond 
question that the Commission had no authority to dismiss this proceeding. 
It was under direct orders of the Commanding General, Army Forces, 
Western Pacific, to proceed with the trial of Tomoyuki Yamashita. The 
Letter Order of General MacArthur, as Commander-in-Chief of the United 
States Army Forces, Pacific, dated 24th September, 1945, and addressed to 
the Commanding General, United States Army Forces, Western Pacific, 
stated : “ It is desired that you proceed immediately with the trial of General 
Tomoyuki Yamashita, now' in your custody, for the crimes indicated in the 
attached charge.” Special Orders No. 112, dated 1st October, 1945, being 
the Order of the Commanding General, Army Forces, Western Pacific, 
establishing the Military Commission and directing its proceedings, required 
that it should follow the provisions of the above-mentioned letter. The 
Prosecutor concluded, therclore, that the Commission had no authority to 
dismiss the case at this stage. It must try Tomoyuki Yamashita and, in 
order to accomplish that task, it must hear the Prosecution's case. 

Called upon to offer his arguments in rebuttal, Defence Counsel claimed 
that, if the officer who gave the direction to try Tomoyuki Yamashita had 


no jurisdiction to appoint a commission, he had no jurisdiction to order the 
trial of General Yamashita. The courts of the Commonwealth were open 
for any crimes which were committed by any member of the Japanese 
forces while they were in occupation of the Philippine Islands. He added 
that the present motion was not based on the Charge alone as had been the 
original motion to dismiss ; it was based on the Bill of Particulars and the 
Supplemental Bill, which did not state an offence against the Laws of War. 
The Defence had understood that the Bill of Particulars would cure the 
defects in the Charge but this had not been so. 

The Commission rejected the second Defence motion to dismiss the case. 

(ix) A Question relating to the Status of the Accused 

The final motion put forward by the Defence before the Prosecutor’s 
opening speech was one to cause the Prosecution to state for the record 
whether or not any notice had been given to the protecting power of the 
Japanese government concerning the trial of the case now before the Com¬ 
mission, in accordance with Article 60 of the Geneva Convention and 
paragraph 133 of Field Manual 27-10. The Prosecutor pointed out that 
Defence Counsel was basing his inquiry on the assumption that the accused 
was a prisoner-of-war. He claimed, however, that Yamashita was not 
before the Commission as a prisoner-of-war but as an alleged war criminal. 
The Prosecutor had therefore no objection to stating, for the benefit of the 
record, that so far as he knew, the United States of America had not given 
any notification, official notification, to the Government of Spain, the 
protecting power of Japan, that Tomoyuki Yamashita was being tried as a 
prisoner-of-war, for the reason that he was not being so tried. The Geneva 
Convention had no application to the case. 

The President of the Commission then ruled that the request of the 
Defence Counsel had been adequately discussed by the Prosecution, within 
the limits of the information which would ordinarily be available, and 
requested the Prosecution to open its case. 

(x) Some Later Events Relating to the Preparation of the Defence 

This appears to be the most appropriate place to set out certain further 
requests for a continuance made by the Defence, and related events, which 
were referred to by Mr. Justice Rutledge in the course of his dissenting 
judgment on the motion and petition which Yamashita brought before the 
Supreme Court of the United States.f 1 ) 

On 29th October, 1945, near the end of the day’s sittings, the President 
of the Commission interrupted the Prosecutor, who was about to call 
certain evidence relating to an item contained in the Supplemental Bill of 
Particulars, and stated that the Commission would not at that time listen 
to testimony or discussion on the item in question. In response to an 
inquiry by the Prosecution, the Defence indicated that it would require two 
weeks before it could proceed on the Supplemental Bill. 


(■) See p. 62. 
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On 2nd November. 1945, after the Commission had received an affir¬ 
mative answer to its inquiry whether the Defence was ready to proceed with 
an item ic the Supplemental Bill which the Prosecution proposed to prove, 
the President said to the Defence Counsel: “ Hereafter, then, unless there 
is no (sic) objection by the Defence, the Commission will assume that you 
are prepared to proceed with any items in the Supplemental Bill.” On 
6th November, 1945, the Prosecution enquired when the Defence would be 
ready to proceed on certain further items in the Supplemental Bill, and the 
Prosecutor added : 44 Frankly, sir, it took the War Crimes Commission 
some three months to investigate these matters and I cannot conceive of 
the Defence undertaking a similar investigation with any less period of 
time.” At this point, the President stated : “ Let the Commission answer 
that. We realise the tremendous task which we placed upon the Defence 
and w ith which they are faced and it is our determination to give them the 
time they require. We ask that no time be wasted and we feel confident 
that you w ill not waste any, and we w ill see to it that you get time to prepare 
your defence.” 

On 12th November, 1945, the Commission announced that it would grant 
a continuance ” only for the most urgent and unavoidable reasons.” The 
Commission went on to question the need for all of the six officers 
representing the defence to be present during presentation of all the case, 
suggested that one or two would be adequate and others should be out of 
the court-room engaged in performing specific missions for Senior Counsel, 
and suggested bringing in additional Counsel, that ” need to request con¬ 
tinuance may not arise.” 

Finally, on 20th November, at the end of the presentation of the evidence 
for the Prosecution, the Defence moved for “ a reasonable continuance.” 
Counsel stated that during the time the court had been in session, the 
Defence had had no time " to prepare any affirmative defence,” since they 
had had to work “ day and night to keep up with the new Bill of Particulars.” 

The Commission denied the motion ; in announcing its decision the 
President stated that in open session and in chambers the Commission had 
cautioned both Prosecution and Defence to so plan their preparation as to 
avoid the necessity of asking for a continuance, recalled the words used by 
the Commission on 12th November, and repeated that the Commission had, 
from an early point in the trial, from time to time invited the Defence to 
apply for the appointment of additional Counsel. 

Counsel for the Defence then asked for “ a short recess of a day.” The 
Commission suggested a recess until 1.30 in the afternoon. Counsel 
responded this would not suffice. The Commission stated it felt “ that 
the Defence should be prepared at least on its opening statement,” to which 
Senior Counsel answered : ” We haven't had time to do that, sir.” The 
Commission then recessed until 8.30 the following morning. 

6. THE OPENING ADDRESS FOR THE PROSECUTION 

After repeating the Charge facing the accused and emphasising that the 
former alleged a disregard of his duty to control the members of his 
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command, the Prosecution made the following claim regarding General 
Yamashita’s command: 

” We will open our case with proof that the accused, Yamashita, 
was Commander of the Army Forces in the Philippines during the 
period stated in the charge—that is to say, from 9th October, 1944, to 
the time of surrender, September 1945 ; that in addition he commanded, 
as a part of those forces, or attached thereto, the so-called 4 Kempei 
Tai', or military police. We will show also that he had overall com¬ 
mand of the prisoner-of-war camps and civilian internment camps, 
labour camps, and other installations containing prisoners of war and 
other internees in all the Philippine Islands. 

44 W’e will show that his area or territory of command included all 
of the Philippine Islands, the entire area so known. We will show 
that at times he also commanded Navy forces and air forces, particularly 
when engaged as ground troops.” 

The Prosecutor then set out the essence of the case against the accused, 
in the following words : 

44 We will then show that various elements, individuals, units, 
organisations, officers, being a part of those forces under the command 
of the accused, did commit a wide pattern of widespread, notorious, 
repeated, constant atrocities of the most violent character; that those 
atrocities were spread from the northern portion of the Philippine 
Islands to the southern portion ; that they continued, as I say, repeatedly 
throughout the period of Yamashita's command ; that they were so 
notorious and so flagrant and so enormous, bolh as to the scope of 
their operation and as to the inhumanity, the bestiality involved, that 
they must have been known to the accused if he were making any 
effort whatever to meet the responsibilities of his command or his 
position ; and that if he did not know of those acts, notorious, w ide¬ 
spread, repeated, constant as they were, it was simply because he took 
affirmative action not to know. That is our case.” 

The Prosecutor made the following statement on the legal nature of the 
Commission and on the question of the applicability of the United States 
Articles of War(') to its proceedings : 

44 Furthermore, sir, the Articles of War do not apply to this Com¬ 
mission in any particular. It is so ruled by the Judge Advocate- 
General, and if the Commission or Defence so desires I will be glad to 
supply a copy of that recent ruling. The Articles of War are not 
binding upon, do not apply to this Commission. 

44 This Commission, sir, is not a judicial body ; it is an executive 
tribunal set up by the Commander-in-Chief—more specifically, the 
Commanding General, AFWESPAC—for the purpose of hearing the 
evidence on this charge, and of advising him, along with the Commander- 
in-Chief of the Army Forces of the Pacific, as to the punishment, in 
the event that the Commission finds the charge to be sustained. It is 
an executive body, and not a judicial body.” 


(*) See pp. 44-6 and 63-9. 
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7. THE OPENING ADDRESS FOR THE DEFENCE 

Before introducing evidence, the Defence made a short opening statement 
summarising the facts which they hoped to prove, and making the following 
claims in particular : 

“ Defence will show that the accused never ordered the commission 
of any crime or atrocity ; that the accused never gave permission to 
anyone to commit any crimes or atrocities ; that the accused had no 
knowledge of the commission of the alleged crimes or atrocities ; that 
the accused had no actual control of the perpetrators of the atrocities 
at any time that they occurred, and that the accused did not then and 
does not now condone, excuse or justify any atrocities or violation of 
the laws of war. 

“ On the matter of control we shall elaborate upon a number of 
facts that have already been suggested to the Commission in our cross- 
examination of the Prosecution’s w itnesses: 

1. That widespread, devastating guerilla activities created an 
atmosphere in which control of troops by high ranking officers 
became difficult or impossible. 

2. That guerilla activities and American air and combat activities 
disrupted communications and in many areas destroyed them 
altogether, making control by the accused a meaningless concept. 
And 

3. That in many of the atrocities alleged in the Bill of Particulars 
there was not even paper control ; the chain of command did not 
channel through the accused at all. . . . 

“ You will sec the picture of a General w orking under terrific pressure 
and difficulty, subject to last-minute changes in tactical plans ordered 
from higher headquarters, and a man who when he arrived in Luzon 
actually had command over less than half of the ground troops in the 
Island.” 

8. THE EVIDENCE BEFORE THE COMMISSION 

As the President of the Commission pointed out.f 1 ) the latter heard 
286 witnesses and also accepted as evidence 423 exhibits of various kinds. 

(i) The Evidence for the Prosecution 

The evidence brought before the Commission established hundreds of 
incidents which included the withholding of medical attention from, and 
starvation of, prisoners of war and civilian internees, pillage, the burning 
and destruction ot homes and public buildings without military necessity, 
torture by burning and otherwise, individual and mass execution without 
trial, rape and murder, all committed by members of the Japanese forces 
under the command of accused. These offences were widespread as regards 
both space and time. 

By and large, the Defence did not deny that troops under the command 
of the accused had committed these various atrocities, and it is not therefore 

( l ) See pp. 33-4. 
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proposed to summarise in these pages the testimony and documents which 
were placed before the Commission regarding these offences. 

By stipulation, it was agreed that the accused was from 9th October, 
1944, to 3rd September, 1945, Commanding General of Japanese 14th Army 
Group, including the Kempei Tei, or Military Police in the Philippine 
Islands ; this stipulation was received in evidence. 

Apart from claiming that the widespread nature of the offences described 
above must lead inevitably to the conclusion that they were planned by 
Yamashita, in view of his position of command, the Prosecution also 
produced evidence purporting more directly to show that the accused was 
implicated in the offences charged. This evidence is summarised in the 
following paragraphs. 

Colonel Masatoski Fujishige, of the Japanese Army, testified that troops 
under his command had operated in the Batangas Islands and part of the 
Laguna Province after 1st January, 1945. His commander was Lt.-General 
Yokoyama ; the latter, stated the witness, probably “ might have ” come 
under Yamashita’s command. Masatoski admitted having instructed 
certain officers and non-commissioned officers under his orders to kill all 
who oppose the Emperor with arms, even women and children ; he had 
had orders to expedite the clearing of his area of guerrillas. 

Narciso Lapus stated that he had been private secretary' to the Philippine 
General Artemio Ricarte, who had supported and worked for the Japanese 
during their occupation of the Philippine Islands. During the period from 
October 1944 and 31st December, 1944, Ricarte maintained contact with 
Yamashita as Commander-in Chief of the Japanese forces in the Philippines. 
Ricarte told the witness that Yamashita, as the highest commander ol the 
Japanese forces in the Philippines, had control over the army the navy and 
the air force. Four or five days after Yamashita arrived in the Philippines, 
Ricarte had a conversation with him, and on returning to his house, the 
latter told Lapus that Yamashita had issued a general order to all the com¬ 
manders of the military posts in the Philippine Islands *’ to wipe out the 
whole Philippines, if possible,” and to destroy Manila, since everyone in 
the Islands were either guerrillas or active supporters ot the guerrillas; 
wherever the population gave signs of favouring the Americans the whole 
population of that area should be exterminated. Yamashita subsequently 
rejected Ricarte’s plea tha> he should withdraw these orders. 

Joaquin Galang, who claimed to have been a friend of Ricarte. stated 
that in December^ 1944, Yamashita visited Ricarte, and the former rejected 
Ricarte’s request that the order to kill all Philippine inhabitants and destroy 
Manila be revoked ; speaking through Ricarte’s grandson as interpreter, 
Yamashita said : “ An order is an order, it is my order, and because ol 
that it should not be broken or disobeyed.” 

Hideo Nishiharu, who had been head of the Judge Advocate Section in 
the Headquarters of Yamashita in the Philippines, stated that on 
14th December, 1944, he advised the accused that a large number of persons 
suspected of being guerrillas were in custody and that there was no time lor 
trial. He suggested that the question of their punishment be left to military' 
tribunal officers co-operating with the Military Police. Yamashita, said 
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the witness, “ ofTered no suggestions. He just nodded ’ and Nishiharu 
took this to signify assent. About 600 persons were thereupon executed 
without trial other than investigation by two officers. 

Richard Sakakida stated that he had been an interpreter in the office of 
Yamashita's Judge Advocate. He testified that in the case of offences by 
Filipino civilians and Americans, an investigation was made by the Japanese 
Military Police (Kenipei Tai) and the record thereof was sent to the Court 
Martial Department; the Judge Advocate assigned to the case and the 
Chief Judge Advocate would then decide on the verdict and sentence in 
advance of the trial. During December 1944, trial consisted merely in the 
accused signing his name and giving his thumb-print, in reading the charge 
to him and in sentencing him. In the event of death sentence being passed, 
the victim was not informed of this until arrival at the cemetery. In one 
week in December 1944, cases involving about 2,000 Filipinos accused of 
beins guerrillas were so handled in Yamashita's headquarters. If Japanese 
soldiers were tried, however, witnesses for the accused were allowed to 
testify, and the accused was told of any death sentence at the time of trial. 
Japanese soldiers were tried and convicted of rape, but the witness could 
remember no convictions after October 1944. 

Fermin Miyasaki, a Filipino citizen who had been employed by the 
Japanese Military Police as an interpreter, described the various methods 
of torture used by the “ Cortabitarte Garrison ” (the Southern Manila 
Branch of the Military Police) during the period October to December 1944, 
on civ ilians suspected of being guerrillas or guerrilla sympathisers ; the witness 
then went on to state that in December 1944, Yamashita commended the 
Garrison in writing for their work “ in suppressing guerrilla activities.” 

The Prosecution put in as evidence a certificate signed by Mr. James 
F. Byrnes, Secretary of State of the United States of America, under date 
of 26th October, 1945, which included the following words: 

“ 1 further certify that, in response to proposals made by the 
Government of the United States through the Swiss Minister in Tokyo, 
the Swiss Minister telegraphed on 30th January, 1942, that the 
‘ Japanese Government has informed me : . . Although not bound 

by the Convention relative treatment prisoners of war Japan will apply 
nwiatis mutandis provisions of that Convention to American prisoners 
of war in its power.” ’ ” 

Filemon Castillejos, a Filipino, after describing the killing of three 
American prisoners of war by Japanese troops belonging to General Tajima’s 
garrison, said that a Japanese Captain, a lieutenant and two soldiers had 
told him that the victims were killed because there was a telegram from 
Yamashita to General Tajima ordering that all the American prisoners in 
the Philippines be killed. 

Paul Hennesen, a United States national who had been a prisoner of war 
in the Philippines, described how an American civilian internee, at the 
prison camp commandant's order, had been shot without trial while lying 
wounded on the guard-house floor. When protest was made by the internees, 
the commandant stated that he had had orders from Imperial Headquarters 
in Manila to shoot persons attempting to escape. 
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(ii) The Evidence for the Defence 

The following paragraphs set out the essential facts placed before the 
Commission by the Defence. 

Denhichi Okoochi, who had been Supreme Commander of the naval 
forces in the Philippines, stated that he transferred to Yamashita tactical 
command of the navy land troops in Manila on 5th January, 1945, and that 
the accused retained this command until 24th August, 1945. The witness 
retained “ administrative control ” over these forces, that is to say control 
over “ such things as personnel, supplies and so forth ” but not the opera¬ 
tional control, which was in Yamashita’s hands. 

Bislumino Romero, grandson of General Ricarte, stated that Galang was 
not stating the truth when he testified that Romero interpreted a conver¬ 
sation between Ricarte and Yamashita in the former’s house ; he never 
interpreted any statement of the accused that ” all Filipinos are guerrillas 
and even the people who are supposed to be under Ricarte,” and the 
witness's grandfather had never made to Yamashita in the witness’s presence 
any request that Yamashita should revoke an order to kill all Filipinos and 
destroy Manila. 

Shizus Yokoyma, previously a Lieutenant-General in the Japanese Army 
under Yamashita, stated that the latter had issued no orders to him for the 
killing of Filipino citizens or the destruction of property in Manila. The 
accused had warned him to be fair in all his dealings with the Filipino 
people. Yamashita had no pow er to discipline, promote, demote or remove 
members of the naval land forces. 

Photostatic copies of parts of the issues of Manila Tribune for 4th, 17th 
and 26th November, 1944, and 31st January, 1945, which were put in as 
evidence by the Defence, showed that General Ricarte was active in assisting 
the Japanese and urging the Filipinos to resist the Americans. Official 
documents were put in as tending to prove that the Prosecution witnesses 
Lapus and Galang had been collaborators during the Japanese occupation 
of the Philippines. 

Lieutenant-General Muto, Chief of Staff for Yamashita, appeared for 
the Defence. He stated that Yamashita had commanded the 11th Area 
Army with the duty to defend the entire Philippine Islands. Morale in the 
army was low and preparations for the defence were inadequate when the 
accused took over this task. Lack of knowledge of the Islands and the 
separation of commands prohibited the correction of deficiencies, and efforts 
to bring the independent commands under Yamashita’s control required 
several months of negotiation. The accused had wanted to withdraw from 
Manila altogether and to fight in the mountains, but lack of transportation 
and reluctance on the part of certain of his officers had prevented him from 
taking this step, despite the orders which he gave that evacuation should 
take place. Only 1,500 to 1,600 of Yamashita’s troops were in Manila at 
the time of the battle ; they had orders to maintain order and to protect 
supplies. Yamashita had no authority over the others. The witness had 
never heard of any order by Yamashita that non-combatant civilians be 
killed and Manila destroyed. Yamashita never visited any of the prisoner- 
of-war camps in the Philippines, but his policy was that prisoners should 
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be treated in accordance with the Geneva Convention. Prisoners were to 
be fed according to the same standards as Japanese soldiers, but reduced 
rations were inevitable due to food shortages. After complaints had been 
made to Yamashita concerning Japanese military police methods, he 
succeeded in having the Military Police Commander removed by the 
authorities in Tokyo. The witness denied that Colonel Nishiharu, Yama- 
shita's Judge Advocate, had reported that there were one thousand guerrillas 
in custody and that there was no time to try them. In December, 1944, the 
Shimbu Army had power to try all suspected guerrillas and impose death 
sentences. 

Lieutenant-Colonel Ishikawa of Yamashita’s headquarters staff, who had 
been in charge of supply after 27th September, 1944, and inspected prisoner 
and internee camps, also stated that the prisoners’ food was similar to that 
of the Japanese soldiers. An order from Tokyo, that prisoners be treated 
in a friendly manner and that as much food as possible be left behind for 
them should the Americans approach, was passed on by Yamashita. The 
witness, on his trips to the camps at Santo Tomas, Bilibid and Fort McKinley, 
had heard no reports of cruelty or ill-treatment. The accused required that 
any complaints filed by American prisoners of war and civilian internees 
should be brought to his attention. 

Lieutenant-General Koh, who had been Commanding General of Prison 
and Internment Camps in the Philippines under Yamashita, also claimed 
that prison camps were operated under orders from Tokyo in accordance 
w ith the provisions of the Geneva Convention. The food given to prisoners 
of war and internees was inadequate, but the Japanese were likewise on 
reduced rations. Yamashita did not inspect the camps. 

This witness gave evidence regarding conditions in the camps tending to 
show that they were as high as they could be in the circumstances. 
Lieutenant-General Shiyoku Kou, who had been in charge of two prisoner- 
of-war camps and three civilian internment camps, and John Shizuo Ohaski, 
an employee in one of the camps, w ere also called and gave similar evidence 
for the Defence. 

The accused himself gave sworn evidence. He stated that, on his 
assuming command of the 14th Area Army on 9th October, 1944, he had 
but few experienced officers and he was short of all supplies, including food 
and transport. At first there were over 30,000 troops in the Islands who 
were not under his orders. These included the naval land forces in Manila, 
and when he did achieve control over these it was for operational and not 
for disciplinary purposes. He had unsuccessfully ordered the evacuation 
of Manila. He denied issuing orders for ill-treatment or torture of captives 
or having had reports of such offences, and his policy was to treat prisoners 
of war in the same way as his own troops in matters such as food. He 
had ordered that armed guerrillas be suppressed and had left the methods to 
be used to the discretion of his commanders. He denied that his Judge 
Advocate had ever told him that a large number of guerrillas would have 
to be disposed of without trial, for lack of time. The Commanding 
Generals of the 35th and Shimbu Armies had authority to pass death 
sentences on American prisoners of war tried in their areas without referring 
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the matter to the accused. The accused admitted, nevertheless, that he was 
responsible to the Southern Army for seeing that the proper procedure 
was followed ; communications were cut, however, and he did not always 
know about details. 

The accused admitted that prisoner-of-war and civilian internment camps 
were under his command and claimed that all death sentences passed in 
the 14th Army required his approval; the death sentences passed on 
guerrillas which he had approved in the Philippines were not more than 
44 in number. 


9. THE TYPES OF EVIDENCE ADMITTED 

As was indicated by the President of the Commission,(') a wide variety 
of types of evidence was admitted during the course of the trial. A large 
number of objections were made by the Defence, not always unsuccessfully, 
to the admission of items of evidence, in particular to pieces of documentary 
evidence and to hearsay evidence. 

When the case eventually came before the Supreme Court of the United 
States, Mr. Justice Rutledge, in his dissenting opinion,! 3 ) referred to a series 
of events which it would be appropriate to describe at this point. On 
1st November, 1945, the President of the Commission ruled that the latter 
was unwilling to receive affidavits without corroboration by witnesses on 
any item in the Bills of Particulars. On 5th November, however, the 
Commission reversed this ruling and affirmed its prerogative of receiving 
and considering affidavits or depositions, if it chose to do so. “ for w hatever 
probative value the Commission believes they may have, without regard to 
the presentation of some partially corroborative oral testimony.” 


10. THE CLOSING ADDRESS FOR THE DEFENCE 

Defence Counsel attacked the evidence of the Prosecution concerning 
some few of the alleged offences, but in general the Defence did not deny 
that the atrocities alleged by the Prosecution had actually taken place, and 
the principal aim of Counsel was to show that the accused was not legally 
responsible for these offences. 

Great stress was placed on the difficulties which had faced the accused 
on his taking command of the 14th Army Group on 9th October, 1944. 
It was claimed that: 

“ The 14th Army Group was subordinate to the Supreme Southern 
Command under Count Terauchi, whose headquarters was in Manila. 
The navy was under a separate and distinct command, subordinate only 
to the naval command in Tokyo. Subordinate to Count Terauchi's 
command, but parallel with the 14th Army Group, were the 4th Air 
Army, the 3rd Transport Command, and the Southern Army Communi¬ 
cations Unit. Therefore, out of approximately 300,000 troops in 


I 1 ) See pp. 33-4 

( 2 ) See pp. 60-1 and 62-3. 
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be treated in accordance with the Geneva Convention. Prisoners were to 
be fed according to the same standards as Japanese soldiers, but reduced 
rations were inevitable due to food shortages. After complaints had been 
made to Yamashita concerning Japanese military police methods, he 
succeeded in having the Military Police Commander removed by the 
authorities in Tokyo. The witness denied that Colonel Nishiharu, Yama- 
shita's Judge Advocate, had reported that there were one thousand guerrillas 
in custody and that there was no time to try them. In December, 1944, the 
Shimbu Army had power to try all suspected guerrillas and impose death 
sentences. 

Lieutenant-Colonel Ishikawa of Yamashita’s headquarters staff, who had 
been in charge of supply after 27th September, 1944, and inspected prisoner 
and internee camps, also stated that the prisoners’ food was similar to that 
of the Japanese soldiers. An order from Tokyo, that prisoners be treated 
in a friendly manner and that as much food as possible be left behind for 
them should the Americans approach, was passed on by Yamashita. The 
witness, on his trips to the camps at Santo Tomas, Bilibid and Fort McKinley, 
had heard no reports of cruelty or ill-treatment. The accused required that 
any complaints filed by American prisoners of war and civilian internees 
should be brought to his attention. 

Lieutenant-General Koh, who had been Commanding General of Prison 
and Internment Camps in the Philippines under Yamashita, also claimed 
that prison camps were operated under orders from Tokyo in accordance 
with the provisions of the Geneva Convention. The food given to prisoners 
of war and internees was inadequate, but the Japanese were likewise on 
reduced rations. Yamashita did not inspect the camps. 

This witness gave evidence regarding conditions in the camps tending to 
show that they were as high as they could be in the circumstances. 
Lieutenant-General Shiyoku Kou, who had been in charge of two prisoner- 
of-war camps and three civilian internment camps, and John Shizuo Ohaski, 
an employee in one of the camps, were also called and gave similar evidence 
for the Defence. 

The accused himself gave sworn evidence. He stated that, on his 
assuming command of the 14th Area Army on 9th October, 1944, he had 
but few experienced officers and he was short of all supplies, including food 
and transport. At first there were over 30,000 troops in the Islands who 
were not under his orders. These included the naval land forces in Manila, 
and when he did achieve control over these it was for operational and not 
for disciplinary purposes. He had unsuccessfully ordered the evacuation 
of Manila. He denied issuing orders for ill-treatment or torture of captives 
or having had reports of such offences, and his policy was to treat prisoners 
of war in the same way as his own troops in matters such as food. He 
had ordered that armed guerrillas be suppressed and had left the methods to 
be used to the discretion of his commanders. He denied that his Judge 
Advocate had ever told him that a large number of guerrillas would have 
to be disposed of without trial, for lack of time. The Commanding 
Generals of the 35th and Shimbu Armies had authority to pass death 
sentences on American prisoners of war tried in their areas without referring 
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the matter to the accused. The accused admitted, nevertheless, that he was 
responsible to the Southern Army for seeing that the proper procedure 
was followed ; communications were cut, however, and he did not always 
know about details. 

The accused admitted that prisoner-of-war and civilian internment camps 
were under his command and claimed that all death sentences passed in 
the 14th Army required his approval; the death sentences passed on 
guerrillas which he had approved in the Philippines were not more than 
44 in number. 


9. THE TYPES OF EVIDENCE ADMITTED 

As was indicated by the President of the Commission,! 1 ) a wide variety 
of types of evidence was admitted during the course of the trial. A large 
number of objections were made by the Defence, not always unsuccessfully, 
to the admission of items of evidence, in particular to pieces of documentary 
evidence and to hearsay evidence. 

When the case eventually came before the Supreme Court of the United 
States, Mr. Justice Rutledge, in his dissenting opinion,! 2 ) referred to a series 
of events which it would be appropriate to describe at this point. On 
1st November, 1945, the President of the Commission ruled that the latter 
was unwilling to receive affidavits without corroboration by witnesses on 
any item in the Bills of Particulars. On 5th November, however, the 
Commission reversed this ruling and affirmed its prerogative of receiving 
and considering affidavits or depositions, if it chose to do so, “ for whatever 
probative value the Commission believes they may have, without regard to 
the presentation of some partially corroborative oral testimony.” 

10. THE CLOSING ADDRESS FOR THE DEFENCE 

Defence Counsel attacked the evidence of the Prosecution concerning 
some few of the alleged offences, but in general the Defence did not deny 
that the atrocities alleged by the Prosecution had actually taken place, and 
the principal aim of Counsel was to show that the accused was not legally 
responsible for these offences. 

Great stress was placed on the difficulties which had faced the accused 
on his taking command of the 14th Army Group on 9th October, 1944. 
It was claimed that: 

“ The 14th Army Group was subordinate to the Supreme Southern 
Command under Count Terauchi, whose headquarters was in Manila. 
The navy was under a separate and distinct command, subordinate only 
to the naval command in Tokyo. Subordinate to Count Terauchi's 
command, but parallel with the 14th Army Group, were the 4th Air 
Army, the 3rd Transoort Command, and the Southern Army Communi¬ 
cations Unit. Therefore, out of approximately 300,000 troops in 

f 1 ) See pp. 33-4 

( s ) See pp. 60-1 and 62-3. 
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be treated in accordance with the Geneva Convention. Prisoners were to 
be fed according to the same standards as Japanese soldiers, but reduced 
rations were inevitable due to food shortages. After complaints had been 
made to Yamashita concerning Japanese military police methods, he 
succeeded in having the Military Police Commander removed by the 
authorities in Tokyo. The witness denied that Colonel Nishiharu, Yama- 
shita's Judge Advocate, had reported that there were one thousand guerrillas 
in custody and that there was no time to try them. In December, 1944, the 
Shimbu Army had power to try all suspected guerrillas and impose death 
sentences. 

Lieutenant-Colonel Ishikawa of Yamashita’s headquarters staff, who had 
been in charge of supply after 27th September, 1944, and inspected prisoner 
aad internee camps, also stated that the prisoners’ food was similar to that 
of the Japanese soldiers. An order from Tokyo, that prisoners be treated 
in a friendly manner and that as much food as possible be left behind for 
them should the Americans approach, was passed on by Yamashita. The 
witness, on his trips to the camps at Santo Tomas, Bilibid and Fort McKinley, 
had heard no reports of cruelty or ill-treatment. The accused required that 
any complaints filed by American prisoners of war and civilian internees 
should be brought to his attention. 

Lieutenant-General Koh. who had been Commanding General of Prison 
and Internment Camps in the Philippines under Yamashita, also claimed 
that prison camps were operated under orders from Tokyo in accordance 
with the provisions of the Geneva Convention. The food given to prisoners 
of war and internees was inadequate, but the Japanese were likewise on 
reduced rations. Yamashita did not inspect the camps. 

This witness gave evidence regarding conditions in the camps tending to 
show that they were as high as they could be in the circumstances. 
Lieutenant-General Shiyoku Kou, who had been in charge of two prisoner- 
of-war camps and three civilian internment camps, and John Shizuo Ohaski, 
an employee in one of the camps, w ere also called and gave similar evidence 
for the Defence. 

The accused himself gave sworn evidence. He stated that, on his 
assuming command of the 14th Area Army on 9th October, 1944, he had 
but lew experienced officers and he was short of all supplies, including food 
and transport. At first there were over 30,000 troops in the Islands who 
were not under his orders. These included the naval land forces in Manila, 
and when he did achieve control over these it was for operational and not 
for disciplinary purposes. He had unsuccessfully ordered the evacuation 
of Manila. He denied issuing orders for ill-treatment or torture of captives 
or having had reports of such offences, and his policy was to treat prisoners 
of war in the same way as his own troops in matters such as food. He 
had ordered that armed guerrillas be suppressed and had left the methods to 
be used to the discretion ol his commanders. He denied that his Judge 
Advocate had ever told him that a large number of guerrillas would have 
to be disposed of without trial, for lack of time. The Commanding 
Generals of the 35th and Shimbu Armies had authority to pass death 
sentences on American prisoners of war tried in their areas without referring 
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the matter to the accused. The accused admitted, nevertheless, that he was 
responsible to the Southern Army for seeing that the proper procedure 
was followed ; communications were cut, however, and he did not always 
know about details. 

The accused admitted that prisoner-of-war and civilian internment camps 
were under his command and claimed that all death sentences passed in 
the 14th Army required his approval; the death sentences passed on 
guerrillas which he had approved in the Philippines were not more than 
44 in number. 


9. THE TYPES OF EVIDENCE ADMITTED 

As was indicated by the President of the Commission,(*) a wide variety 
of types of evidence was admitted during the course of the trial. A large 
number of objections were made by the Defence, not alw ays unsuccessfully, 
to the admission of items of ev idence, in particular to pieces of documentary 
evidence and to hearsay evidence. 

When the case eventually came before the Supreme Court of the United 
States, Mr. Justice Rutledge, in his dissenting opinion,! 2 ) referred to a series 
of events which it would be appropriate to describe at this point. On 
1st November, 1945, the President of the Commission ruled that the latter 
was unwilling to receive affidavits without corroboration by witnesses on 
any item in the Bills of Particulars. On 5th November, however, the 
Commission reversed this ruling and affirmed its prerogative of receiving 
and considering affidavits or depositions, if it chose to do so. “ for w hatever 
probative value the Commission believes they may have, without regard to 
the presentation of some partially corroborative oral testimony.” 


10. THE CLOSING ADDRESS FOR THE DEFENCE 

Defence Counsel attacked the evidence of the Prosecution concerning 
some few of the alleged offences, but in general the Defence did not deny 
that the atrocities alleged by the Prosecution had actually taken place, and 
the principal aim of Counsel was to show that the accused was not legally 
responsible for these offences. 

Great stress was placed on the difficulties which had faced the accused 
on his taking command of the 14th Army Group on 9th October, 1944. 
It was claimed that: 

“ The 14th Army Group was subordinate to the Supreme Southern 
Command under Count Terauchi, whose headquarters was in Manila. 
The navy was under a separate and distinct command, subordinate only 
to the naval command in Tokyo. Subordinate to Count Terauchi’s 
command, but parallel with the 14th Army Group, were the 4th Air 
Army, the 3rd Transport Command, and the Southern Army Communi¬ 
cations Unit. Therefore, out of approximately 300,000 troops in 


(0 See pp. 33-4 

( 2 j See pp. 60-1 and 62-3. 
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Luzon, only 120,000 were under General Yamashita’s command. An 
acute shortage of food existed, and the Japanese army was exceedingly 
short in both motor transport and gasolene. The accused found that 
the general state of affairs in the 14th Army Group was very unsatis¬ 
factory. The Chief of Staff was ill, there were only three members of 
Kuroda's staff left in the headquarters, and the new members were 
not familiar w ith the conditions that existed in Luzon. The 14th Army 
Group was of insufficient strength to carry out the accused’s mission, 
inasmuch as it was, in his opinion, about five divisions short of what 
would be required. His troops were of poor calibre and not physically 
up to standard requirements. The morale of his men was poor. In 
addition, a strong anti-Japanese feeling existed among the Filipino 
population. Preparations for defence were practically non-existent.... 

*' To unify the 14th Command, General Yamashita requested that 
30.000 troops under the Southern Command be transferred to him. 
This was accomplished in the early part of December. The 4th Air 
Army came under his command on 1st January, 1945, the 3rd Maritime 
Transport Command came under his command during the period 
15th January to 15th February of this year. The navy never came under 
his command, but the naval troops in the City of Manila came under 
the command of the 14th Army Group on 6th January for tactical 
purposes during landing operations only. 

“ This limited command . . . involved the right to order naval 
troops to advance or to retreat, but did not include the command of 
such things as personnel, discipline, billeting or supply. . . . 

“ After the American victory on Leyte, the Japanese situation on 
Luzon became extremely precarious. The American blockade became 
more and more effective : the shortage of food became critical. The 
American air force continually strafed and bombed the Japanese 
transportation facilities and military positions. General Yamashita, 
charged specifically with the duty of defending the Philippines, a task 
that called for the best in men and equipment, of w'hich he had neither, 
continued to resist our army from 9th October to 2nd September of 
this year, at which time he surrendered on orders from Tokyo. 

“ The history of General Yamashita’s command in the Philippines 
is one of preoccupation and harassment from the beginning to the end.” 

The Defence maintained that the Manila atrocities were committed by 
the naval troops, and that these troops were not under General Yamashita’s 
command. How, it was asked, could he be held accountable for the 
actions of troops which had passed into his command only one month 
before, at a time when he was 150 miles away—troops whom he had never 
seen, trained or inspected, whose commanding officers he could not change 
or designate, and over whose actions he had only the most nominal contrt?! ? 

In the submission of the Defence no kind of plan was discernible in the 
Manila atrocities : ‘ We see only wild, unaccountable looting, murder and 
rape. It there be an explanation of the Manila story, we believe it lies in 
this : Trapped in the doomed city, knowing that they had only a few days 
at best to live, the Japanese went berserk, unloosed their pent-up fears and 
passions in one last orgy of abandon.” 
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It was pointed out that General Yamashita arrived in Manila on 
9th October and left on 26th December. Until 17th November, General 
Yamashita was not even the highest commander in the City of Manila since 
his immediate superior. Count Terauchi, was there and in charge. It was 
Count Terauchi and not General Yamashita who was handling affairs 
concerning the civilian population, relations with the civil government and 
the discouragement and suppression of anti-Japanese activities. The 
crucial period, therefore, was from 17th November to 26th December, a 
matter of a mere five weeks, during which General Yamashita was in Manila 
and in charge of civilian affairs. Could it be seriously contended that a 
commander who was beset and harassed by the enemy and was staggering 
under a successful enemy invasion to the south and expecting at any moment 
another invasion in the north could in such a short period gather in all the 
strings of administration ? Even so, the accused took some steps in an 
attempt to curb the activities of the Japanese military police who were 
terrorising the civilian population. 

Regarding the charges alleging the killings of prisoners of war, the sub¬ 
mission of the Defence, in essence, was that Yamashita had not been shown 
to have known of, condoned, excused, permitted or ordered them ; 
sometimes there was no proof even of them having been committed by 
troops under his command. 

The rest of the allegations as to prisoner-of-war camps had to do with 
treatment and, for the most part, the question of insufficient food. The 
Defence rested their argument in this connection on the seriousness of the 
general food situation in the Philippine Islands, which was aggravated by 
the United States offensive. The Defence claimed that the evidence had 
shown that, despite this situation, the prisoners of war got rations equal to 
those of the Japanese soldiers. The accused had done all he could to alleviate 
the food situation in the civilian internee and prisoner-of-war camps, and 
far from ordering all American prisoners of war executed, or ordering any 
prisoners of war executed. General Yamashita’s orders were to turn them 
over to the American forces at the earliest available time. 

The main submissions of the Defence relating to the military police and 
guerrilla situation in Manila were: first, that guerrillas were, in the eyes of 
International Law, subject to trial and execution if caught; second, that 
International Law did not prescribe the manner or form of trial which must 
be given ; third, that the suspected guerrillas held in Manila in December, 
1944, were tried in accordance with the provisions of Japanese military law' 
and regulations; fourth, that General Yamashita never ordered or 
authorised any deviation from the provisions of Japanese military law and 
regulations ; fifth, that the fact that the method of trial prescribed by 
Japanese military law and regulations is a summary one and not in accord 
with Anglo-Saxon conceptions of justice was immaterial, since International 
Law did not prescribe any special method of trial, and in no event were 
Japanese methods of trial provided by Japanese law the fault or responsibility 
of the accused. 

The explanation for many of the atrocities alleged by the Prosecution 
was to be found in the activities of 1 the Philippine guerrilla movement which 
did great damage to the Japanese position. However admirable its members 
might be as fearless fighters, they were, in Japanese eyes, criminals, and the 
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Japanese had every right under International Law to try and execute them 
as such. Any civilian who took up arms against the Japanese was, in the 
eyes of International Law, guilty ot war treason, just as any Japanese in 
Tokyo who might now take up arms against the United States would be a 
war traitor and subject to the death sentence. The evidence regarding the 
treatment of the Philippine guerrillas on capture was confused but it seemed 
that there was first an investigation by a military police investigating officer ; 
then a consultation or conference by the judge advocate’s department; and 
finally a form of trial, which had much less importance and formality than 
the hearing in the judge advocate's department. The evidence indicated 
that Japanese methods of trial and procedure were foreign to the American 
standards of justice. It had been shown in the witness box, however, that 
these methods w ere used not only in the case of civilians accused of guerrilla 
activities, but also in the case of Japanese soldiers accused of purely military 
offences. In neither case was there a right to counsel ; in neither case were 
witnesses called. In both cases the decision of the court was based on the 
facts developed in the military police investigation held before trial. 
Furthermore, the methods of trial used were substantially those required 
by Japanese military law and regulations. As war criminals, guerrillas were 
liable to execution and there was an equal right on the part of the occupant 
to take stern methods to exterminate them. If captured, they were not 
entitled to any of the rights of a prisoner of war. There would certainly 
have to be proof that the person captured was a guerrilla, or was aiding the 
guerrillas, and this implied the holding of a trial. The Prosecution had 
alleged many executions without trial, but the Defence submitted that in 
practically all of these cases there w as at least a semblance of an investigation. 
The Defence had claimed that because General Yamashita was a prisoner 
of war. his trial should follow at least the rules laid down by the Manualfor 
Courts Martial , but the Prosecution had taken the position that General 
Yamashita, as an accused war criminal, was not entitled to the rights of a 
prisoner of war and that those rules need not apply. The same should 
apply, a fortiori, to guerrillas, argued the Defence, because a guerrilla was 
never a prisoner of w ar. 

The allegations concerning punitive expeditions that included the execution 
of small children or other persons who were not guerrillas were a different 
matter, but there had been no testimony that General Yamashita ever 
ordered or permitted or condoned or justified or excused in any way these 
atrocities. All of the testimony had been to the contrary. In relation to 
the guerrillas, however, the Defence submitted that General Yamashita did 
precisely what he should have done under the circumstances. He issued an 
order in which he directed action against armed guerrillas, but was careful 
to say " armed”, and at the same time he informed his chiefs-of-staff “ to 
handle the Filipinos carefully, to co-operate with them and to get as much 
co-operation as possible from the Filipino people.” 

The Defence anticipated that the Prosecution would claim that there 
were so many of these atrocities, that they covered so large a territory, that 
General Yamashita must have know n about them. The reply of the Defence 
was that, in the first place, a man was not convicted on the basis of what 
someone thought he must have known but on what he has been proved 
beyond reasonable doubt to have known ; and in the second place. General 


27 

Yamashita did not know and could not have known about any of these 
atrocities. 

Practically all of the atrocities took place at times when and in areas 
where the communication of news of such matters was practically impossible. 
Further, the accused's orders were clear : to attack armed guerrillas and to 
befriend and win the co-operation of other civilians. When atrocities 
occurred, they were committed in violation of General Yamashita’s orders, 
and it was quite natural that those who violated these orders would not 
inform him of their acts. 

The accused had himself explained why he knew nothing of the various 
alleged atrocities. He had pointed out that he was constantly under attack 
by large American forces, and had said : 

“ Under these circumstances I had to plan, study and carry out plans 
of how to combat superior American forces, and it took all of my time 
and effort. 

“ At the time of my arrival I was unfamiliar with the Philippine 
situation, and nine days after my arrival 1 was confronted with a 
superior American force. Another thing was that I was not able to 
make a personal inspection and to co-ordinate the units under my 
command. ... It was impossible to unify my command, and my 
duties were extremely complicated. 

“ Another matter was that the troops were scattered about a great 
deal and the communications would of necessity have to be good, but 
the Japanese communications were very poor. . . . 

“ Reorganisation of the military force takes quite a while, and these 
various troops, which were not under my command, such as the Air 
Force and the Third Maritime Command . . . were gradually entering 
the command one at a time, and it created a very complicated 
situation. . . . Under the circumstances I was forced to confront the 
superior U.S. forces with subordinates whom l did not know and with 
whose character and ability I was unfamiliar. 

“ Besides this I put all my effort to get the maximum efficiency and 
the best methods in the training of troops and the maintaining of 
discipline, and even during combat I demanded training and main¬ 
tenance of discipline. However, they were inferior troops, and there 
simply wasn’t enough time to bring them up to my expectations. . . . 

“ We managed to maintain some liaison, but it was gradually cut 
off, and I found myself completely out of touch with the situation. 
1 believe that under the foregoing conditions 1 did the best possible job 
I could have done. However, due to the above circumstances, my 
plans and my strength were not sufficient to the situation, and if these 
things happened they were absolutely unavoidable.” 

The Defence submitted that General Yamashita's problem was not easy. 
He was harassed by American troops, by the guerrillas, and even by con¬ 
flicting and unreasonable demands of his superiors. He had no time to 
inspect prisoners ; all he could do about the guerrilla situation was to give 
orders to suppress armed combatant guerrillas and befriend and co-operate 
with other civilians, and to trust his subordinates to carry out his orders. 

Defence Counsel pointed out that the evidence of the Prosecution 
related almost exclusively to the proof of the atrocities alleged in the Bills 
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of Particulars. A minute fraction thereof attempted to impute to General 
Yamashita the knowledge of the commission of the atrocities and, in a few 
instances, the ordering of the commission of the atrocities. 

The evidence of Lapus,(') a collaborator during the Japanese occupation, 
had tended to show General Yamashita as having ordered the massacre of 
civilians and the destruction of the City of Manila, but his evidence had 
been full of inconsistencies. Galang. ( 2 ) another collaborator, testified that 
in a conversation General Ricarte said to General Yamashita, through 
Ricarte's grandson as interpreter: “ 1 would like to take this occasion to 
ask you again to revoke the order to kill all of the Filipinos and to destroy 
all of the city,” and that General Yamashita answered : “ An order is an 
order ; it is my order. It should not be broken or disobeyed.” Yet the 
grandson! 3 ) had testified that he had not interpreted the conversation 
alleged to have taken place between his grandfather and General Yamashita 
in the presence of Galang. The evidence of Castillegos! 4 ) was valueless 
hearsay. Counsel for the Defence submitted that there was no credible 
testimony in the entire record of trial which in any manner supported any 
contention that General Yamashita had ordered or had actual knowledge 
of the commission of any of the atrocities set forth in the Bills of Particulars. 
Without knowledge of the commission or the contemplated commission of 
the offences. General Yamashita could not have permitted the commission 
ot the atrocities. The Defence did not deny the commission of atrocities 
by Japanese troops, but the fact that atrocities were committed did not 
prove that General Yamashita had knowledge of the commission thereof; 
nor could knowledge be inferred therefrom under the conditions which 
existed during the period in which the atrocities were committed. 

Under adverse combat condition;, with the myriad of problems which 
had to be solved in fighting a losing battle, neither General Yamashita or 
the members of his staff could or would have time for any duties other than 
those of an operational nature and could not. and did not. know of the 
commission ot the acts set forth in the Bills of Particulars by troops whose 
imminent and inevitable death turned them into battle-crazed savages. Nor 
was General Yamashita or the members of his staff chargeable with any 
dereliction of duty in not learning of these occurrences. 

The evidence adduced by the Prosecution, therefore, did not establish 
that cither General Yamashita or his headquarters issued orders directing 
the commission of the atrocities set forth in the Bills of Particulars ; nor 
did it establish that General Yamashita or his headquarters had any know¬ 
ledge thereof, permitted the commission thereof, or that under the 
circumstances then existing General Yamashita unlawfully disregarded and 
failed to discharge his duty as the Commanding General of the 14th Area 
Army in controlling the operations of the members of his command, thereby 
permitting them to commit the atrocities alleged. 

The only possible basis for imputing to General Yamashita any criminal 
responsibility for the commission of these atrocities was provided by his 
status as the Commanding General of some of the troops involved in the 
commission thereof. 
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The United States did not recognise a criminal responsibility based upon 
the status of an individual as a Commanding General of troops, but did 
recognise the criminal liability attached to a Commanding General for the 
improper exercise of that command. The United States had defined the 
criminal liability of individuals offending against the Laws of Wdr in the 
War Department Publication, Rules of Land Warfare , FM 27-10, 
Section 345. 1, wherein criminal liability was defined and limited to 
individuals and organisations who violated the accepted laws and customs 
of war. 

Under this section, the liability for war crimes was imposed on the persons 
who committed them and on the officers who ordered the commission 
thereof. The war crime of a subordinate, committed without the order 
authority or knowledge of the superior officer, was not the war crime of the 
superior officer. 

Not only was there no proof of the criminal responsibility of General 
Yamashita for the alleged offences ; witnesses for the Defence had testified 
that no orders directing or authorising the commission of the alleged acts 
were issued by General Yamashita or by his headquarters, that no reports 
of any of the acts were received by General Yamashita or his headquarters, 
that under the circumstances General Yamashita and the members of his 
staff were absorbed in the duties incident to combat to the exclusion of other 
duties normally performed by an army headquarters, and that the proper 
functioning of General Yamashita and his staff officers was complicated by 
enemy action, disabling and destruction of supply lines, lines of communi¬ 
cation and motor equipment, the lack of gas and oil for the operation of the 
vehicles which were not damaged, and the consequent impossibility to keep 
advised of the administrative functioning of his command. 

General Yamashita, testifying as a witness in his own behalf, had denied 
that he issued any orders directing the commission of any act of atrocity, 
that he received any report of the commission of such acts, that he had any 
knowledge whatsoever of the commission of such acts, that he permitted 
such acts to be perpetrated, or that he condoned the commission of such acts. 

11. THE CLOSING ADDRESS FOR THE PROSECUTION 

The Prosecution claimed that the principal contentions as between the 
Defence and the Prosecution were as to whether or not the accused failed to 
perfo.m a duty which he owed as commander of armed forces in the 
Philippines, and as to whether or not such a failure would constitute a 
violation of the Laws of War. 

The accused had acknowledged that he was under a duty under 
International Law to control his troops so that they would not commit 
wrongful acts, that if commanding officer ordered, permitted or condoned 
the crime which was committed by his troops or his subordinate, then that 
commanding officer would be subject to criminal punishment under the 
military law of Japan, and that if he took all possible means to prevent the 
crime committed by his troops or his subordinate, and yet that crime was 
committed, then the commanding officer, despite all of the efforts which he 
made, would bear administrative responsibility to his superiors. 
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The Prosecution underlined the fact that so far as the Laws of War were 
concerned there was no such distinction between criminal responsibility and 
administrative responsibility. If an act constituted a violation of the laws 
of war the death penalty might be assessed irrespective of whether or not 
under the military laws of the nation involved or in civil law there would or 
would not be a criminal responsibility. 

The evidence had shown that the accused became to all intents and 
purposes after the 17th November, 1944, the military governor of the 
Philippine Islands. He was the highest military commander in this area. 
It was his duty, in addition to his duty as a military commander, to protect 
the civilian population. Whereas Defence Counsel had referred to the 
atrocities as having been committed by “ battle-crazed men under the stress 
and strain of battle,” there was in fact evidence that in many instances 
those acts were committed under the leadership of commissioned officers. 
That is quite a far cry from the sudden breaking of bounds of restraint by 
individuals on their own initiative. The submission of the Prosecution was 
that the evidence show ed that these atrocities were carefully planned, carefully 
supervised ; they were in fact commanded. 

The Prosecution recalled that the accused had asserted that he had no 
knowledge of these acts, and that if he had had knowledge or any reason to 
forsec these acts he would have taken affirmative steps to prevent them. In 
explanation of his claim that he had no knowledge he had asserted that his 
communications were faulty. The Prosecution submitted however that 
there was nothing in the record to the etfect that the accused did have 
adequate communications. For instance, the accused had acknowledged 
that reports from Batangas concerning guerrilla activity were received from 
time to time. Even if it were accepted that the accused did not know of 
what was going on in Batangas, the fact remained that he did not make an 
adequate effort to find out. It was his duty to know what was being done 
by his troops under his orders. The accused had pleaded that he was too 
hard pressed by the enemy to find out what was the state of discipline among 
his troops. The Prosecution claimed however that the performance of the 
responsibility of the commanding officer toward the civilian populations is 
as heavy a responsibility as the combating of the enemy. And if he chose 
to ignore one and devote all of his attention to the other he did so at his 
own risk. 

The accused had made no special attempt to find what the prevailing 
conditions were in the prison camps under his control, and many of the 
atrocities agairst the civilian population were committed very close to his 
headquarters. The accused had testified that he did not inquire as to the 
methods being pursued by the military police. He issued orders for the 
release of certain unfortunate captives upon the approach of United States 
troops, but only because he knew he was defeated and wanted to improve 
his record. 

He had also acknowledged that he knew that prisoners of war were .being 
made to work on airfields or on airfield installation. In response to 
questions he had stated that, in his opinion, airfield work w'as entirely in 
accordance with International Law, so long as the airfield was not under 
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attack. The Prosecution claimed, however, that it was a violation of the 
Geneva Convention for those men to work on that airfield at all. 

Turning to the food situation, the Prosecutor claimed that the evidence 
showed that according to the observation and the personal knowledge of 
internees the Japanese garrison at each of those camps actually were getting 
better food and more food than were the internees. 

There was no evidence that the accused ordered the executions of certain 
prisoners of war which had been proved. The executions were, however, 
carried out by men under his command. The very method by which those 
executions were accomplished, the complete disregard of the prescribed 
procedure, showed that those men were acting under approval. Otherwise 
they would never have dared to be so arbitrary. 

Many thousands of unarmed women and children had been butchered in 
Manila and in Batangas, and they could not be considered guerrillas. They 
were given no trial, and their killing was carried out by military men acting 
as military units, and led by officers, non-commissioned and commissioned. 
These massacres were not done in the heat of battle. More than 25,000 
people, over a period of more than a month, w ere massacred in a methodical 
obviously planned way and, as the evidence indicated very strongly, under 
the orders of General -Fujisige, the Commanding Officer in the Batangas 
area. The Prosecution claimed that the accused must be held responsible 
for these atrocities in view of the wide and general nature of the order w hich 
he issued for the prompt subjugation of armed guerrillas. The Prosecutor 
claimed that: “ He knew the guerrilla activity. He knew that his troops 
were being harassed. He gave them an order which naturally under the 
circumstances would result in excesses, in massacres, in devastation, unless 
the order were properly supervised. He unleashed the fury of his men upon 
the helpless population, and apparently, according to the record, made no 
subsequent effort to see what was happening or to take steps to see to it 
that the obvious results would not occur—not a direct order, but contributing 
necessarily, naturally and directly to the ultimate result.” 

Whatever the procedures of the courts martial under Yamashita may 
have been, he had acknowledged that he made no effort to determine what 
those courts martial were doing. He had stated that no American prisoner 
of war was tried by court martial. But he could not possibly know one 
way or the other because, as he had said, he received no reports from them. 
The same applied with respect to trials by military tribunals of civilian 
internees. 

A suspected guerrilla was not afforded any particular type of trial under 
International Law. There must, however, be a trial, and the minimum 
requirements of a trial would be knowledge of the charges, an opportunity 
to defend, and a judicial determination of guilty or innocence on the basis 
of the evidence. In fact, if the Military Police saw fit to decide that a person 
was to be killed, that person did not go to a court martial ; he was executed 
by the Military Police. General Yamashita had denied that he had ever 
given the Military Police authority to carry out death sentences, or authority 
to try and assess death sentences ; and yet, according to the testimony of 
the interpreter at the Cortabitarte garrison headquarters that was the 
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practice of the Military Police. If Yamashita did not know of it, that was 
his fault. There was no question that the Military Police were directly 
under the command of Yamashita ; he had acknowledged that to be so. 

Yamashita had claimed that the naval troops in Manila were only under 
his tactical command, but General Muto had acknowledged that any officer 
having command of troops of another branch under him did have the 
authority and duty of restraining those men from committing wrongful 
acts. The atrocities committed by these naval troops were not the acts of 
irresponsible individuals, acting according to a whim or while in a drunken 
orgy ; nor were they usually committed in the heat of battle. They were 
acting under officers, sometimes in concert with officers. Obviously, their 
acts constituted a deliberate, planned enterprise. 

The Prosecutor admitted that the application of the Laws of War to a 
commanding officer who fails to control his troops had not frequently 
been attempted. Nevertheless, he submitted that it was well recognised in 
International Law, even under the international conventions, that a com¬ 
manding officer did have a duty to control his troops in such a way that 
they did not commit widespread, flagrant, notorious violations of the laws 
of war. He repeated that since there had existed in the Philippines a wide¬ 
spread pattern of atrocities over a period of time, necessarily notorious 
and committed by organised military units led by officers, there must have 
been a failure on the part of the ultimate commander of those troops to 
perform his duty so to control those troops that they would not commit 
such acts. 

The Prosecutor argued that, since Yamashita had acknowledged that he 
did command an army composed of fawful belligerents, then Article 1 of 
the Hague Convention made him responsible for the acts of his subor¬ 
dinates^ 1 ) This was true also under the common usages of war. Further, 
claimed the Prosecutor: “ The criminal laws, the customs, the laws 
generally of civilised nations, are construed to apply in the international 
field as a part of the Laws of War as well, wherever they bear any relation at 
all,” and “ under laws generally, any man who, having the control of the 
operation of a dangerous instrumentality, fails to exercise that degree of 
care which under the circumstances should be exercised to protect third 
persons, is responsible for the consequences of his dereliction of duty. We 
say, apply that in this case ! Apply that in the field of military law. It is 
applied by international tribunals or claims commissions with respect to 
claims for pecuniary damages by individuals or governments against indivi¬ 
duals of another government, or against other governments, arising out of 
illegal acts. There are many cases where, under International Law, a 
government of one nation—or let us say a nation has been held financially 
responsible because of the wrongful acts of its agents or representatives, 
military or otherwise, with consequent injuries to the nationals of other 
countries. There is nothing to prevent the application of that same principle 
in the law of war on a criminal basis.” 

(') “ The laws, rights and duties of war apply not only to armies, but also to militia 


GENERAL TOMOYUKI YAMASHITA 33 

The Prosecution regarded the present case to be a clear case, in the 
international field, of criminal negligence. Wharton’s Criminal Evidence, 
Volume I, Section 88, stated that a person “ is not supposed to have known 
the facts of which it appears he was ignorant; but if his ignorance is 
negligent or culpable . . . then his ignorance is no defence." A similar 
principle had been applied in the field of International Law. For instance, 
Borchard, Diplomatic Protection , page 217, stated that: ”... the failure 
ot a government to use due diligence to prevent a private injury is a well 
recognised ground of international responsibility.” The Prosecutor 
continued: “ Now, if it is proper and permissible under International 
Law and the Laws of War to apply to an entire government, an entire nation, 
civil responsibility in the form of damages for w rongful actions, violations 
ot Laws of War by the agents or the representatives of that nation, is there 
any reason under the sun why a responsibility, criminal or civil, under 
the Laws of War, might not properly be applied under the proper circum¬ 
stances in the proper case to an individual. The Defence cries that 
Yamashita was too far away from the scene of battle, too far removed from 
the actual perpetrators, justly to be charged and punished for the crimes of 
those under him. Yet, his very government, his entire nation may legally 
be held responsible—even farther removed from the perpetrators and from 
the scene of the crime.” The analogy of liability under municipal law for 
the specific crime of manslaughter was also used by the Prosecution. 

Moore's International Law Digest, Volume VI, page 919, stated that 
“. . . It is true that soldiers sometimes commit excesses which their officers 
cannot prevent; but in general, a commanding officer is responsible for the 
acts of those under his orders. Unless he can control his soldiers, he is 
unfit to command them.” The Prosecution concluded that if Yamashita 
could not control his troops, it was his duty to mankind, to say nothing of 
his duty to his country to inform his superiors of that fact so that they might 
have taken steps to relieve him. There was no evidence that he did that. 

12. THE VERDICT AND SENTENCE 

The findings of the Commission were delivered on 7th December, 1945. 

The President of the Commission, after repeating the charge and 
summarising the offences contained in the Bills of Particulars,! 1 ) pointed 
out that it was “noteworthy that the accused made no attempt to deny that 
the crimes were committed, although some deaths were attributed by 
Defence Counsel to legal execution of armed guerrillas, hazards of battle 
and action of guerrilla troops favourable to Japan.” 

The President made the following remarks concerning the evidence which 
had been received: 

“ The Commission has heard 286 persons during the course of this 
trial, most of whom have given eye-witness accounts of what they 
endured or what they saw. They included doctors and nurses ; lawyers, 
teachers, businessmen ; men and w omen of religious orders ; prisoners 
of war and civilian internees ; officers of the United States Army ; 
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officers of the Japanese Army and Navy ; Japanese civilians ; a large 
number of men, women and children of the Philippines , and the 
accused. Testimony has been given in eleven languages or dialects. 
Many of the witnesses displayed incredible scars of wounds which they 
testified were inflicted by Japanese from whom they made miraculous 
escapes followed by remarkable physical recovery. For the most part, 
we have been impressed by the candour, honesty and sincerity of the 
witnesses whose testimony is contained in 4055 pages in the record of 
trial. 

" We have received for analysis and evaluation 423 exhibits consisting 
of official documents of the United States Army, the United States 
State Department, and the Commonwealth of the Philippines ; affi¬ 
davits ; captured enemy documents or translations thereof; diaries 
taken from Japanese personnel, photographs, motion picture films, and 
Manila newspapers.” 

The President then went on to set out what may be regarded as the 
essential facts of the case as follows : 

” The Prosecution presented evidence to show that the crimes were 
so extensive and widespread, both as to time and area, that they must 
either have been wilfully permitted by the accused, or secretly ordered 
by the accused. Captured orders issued by subordinate officers of the 
accused were presented as proof that they, at least, ordered certain 
acts leading directly to exterminations of civilians under the guise of 
eliminating^the activities of guerrillas hostile to Japan. With respect to 
civilian internees and prisoners of war, the proof offered to the Com¬ 
mission alleged criminal neglect, especially with respect to food and 
medical supplies, as well as complete failure by the higher echelons of 
command to detect and prevent cruel and inhuman treatment accorded 
by local commanders and guards. The Commission considered evi¬ 
dence that the provisions of the Geneva Convention received scant 
compliance or attention, and that the International Red Cross was 
unable to render any sustained help. The cruelties and arrogance of 
the Japanese Military Police, prison camp guards and officials, with 
like action by local subordinate commanders were presented at length 
by the Prosecution. 

“ The Defence established the difficulties faced by the accused with 
respect not only to the swift and overpowering advance of American 
forces, but also to the errors of his predecessors, weaknesses in 
organisation, equipment, supply with especial reference to food and 
gasolene, train communication, discipline and morale of his troops. 
It was alleged that the sudden assignment of Naval and Air Forces to 
his tactical command presented almost insurmountable difficulties. 
This situation was followed, the Defence contended, by failure to obey 
his orders to withdraw troops from Manila, and the subsequent 
massacre of unarmed civilians, particularly by Naval forces. Prior to 
the Luzon Campaign, Naval forces had reported to a separate ministry 
in the Japanese Government and Naval Commanders may not have 
been receptive or experienced in this instance with respect to a joint 
land operation under a single commander who was designated from the 
Army Service. As to the crimes themselves, complete ignorance that 
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they had occurred was stoutly maintained by the accused, his principal 
staff officers and subordinate commanders, further, that all such acts, 
if committed, were directly contrary to the announced policies, wishes 
and orders of the accused. The Japanese Commanders testified that 
they did not make personal inspections or independent checks during 
the Philippine campaign to determine for themselves the established 
procedures by which their subordinates accomplish their missions. 
Taken at full face value, the testimony indicates that Japanese senior 
commanders operate in a vacuum, almost in another world with respect 
to their troops, compared with standards American Generals take for 
granted.” 

The Judgment of the Commission was delivered by the President in the 
following words : 

This accused is an officer of long years of experience, broad in its 
scope, who has had extensive command and staff duty in the Imperial 
Japanese Army in peace as well as war in Asia, Malaya, Europe, and the 
Japanese Home Islands. Clearly, assignment to command militaiy 
troops is accompanied by broad authority and heavy responsibility. 
This has been true in all armies throughout recorded history. It is 
absurd, however, to consider a commander a murderer or rapist because 
one ol his soldiers commits a murder or a rape. Nevertheless, where 
murder and rape and vicious, revengeful actions are widespread offences, 
and there is no effective attempt by a commander to discover and control 
the criminal acts, such a commander may be held responsible, even 
criminally liable, for the lawless acts of his troops, depending upon 
their nature and the circumstances surrounding them. Should a 
commander issue orders which lead directly to lawless acts, the criminal 
responsibility is definite and has always been so understood. The 
Rules of Land Warfare, Field Manual 27-10, United States Army, 
are clear on these points. It is for the purpose of maintaining discipline 
and control, among other reasons, that military commanders are 
given broad powers of administering military justice. The tactical 
situation, the character, training and capacity of staff officers and 
subordinate commanders as well as the traits of character, and training 
of his troops are other important factors in such cases. These matters 
have been the principal considerations of the Commission durine its 
deliberations. 

General Yamashita: The Commission concludes: (1) That a 
series of atrocities and other high crimes have been committed by 
members of the Japanese armed forces under your command against 
people of the United States, their allies and dependencies throughout 
the Philippine Islands ; that they were not sporadic in nature but in 
many cases were methodically supervised by Japanese officers and non- 
commissioned officers; (2) That during the period in question you 
failed to provide effective control of your troops as was requirec bv the 
circumstances. 

" Accordingly upon secret written ballot, two-thirds or more of the 
members concurring, the Commission finds you guilty as charged and 
sentences you to death by hanging.” 


D 
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13. AN APPEAL FOR CLEMENCY 

Five of the Counsel who had defended Yamashita addressed to the 
Appointing Authority, and to General MacArthur as Confirming Authority, 
a request that the verdict of guilty be disapproved, and as an alternative a 
recommendation for clemency. 

They submitted that even were it a fact that the atrocities were not sporadic 
in nature but were supervised by Japanese officers and non-commissioned 
officers, these supervised cases were scattered over the entire area of the 
Philippine Islands and there was no evidence that the officers or non¬ 
commissioned officers who were responsible therefore reported these acts 
to General Yamashita. The second and basic conclusion of the Com- 
mission(') indicated that its members agreed that the fact that in some 
instances there was a supervision by Japanese officers and non-commissioned 
officers did not warrant a conclusion that General Yamashita had ordered 
or directed the commission of such acts or that he had any knowledge that 
such acts had been or were being committed. 

The second conclusion made it apparent that the death sentence was 
adjudged for an olfence that did not include any criminal intent, any specific 
intent, or any mens rea. At its worst, the offence stated by the Commission 
was simply unintentional ordinary negligence. The sentence of hanging 
was grossly disproportionate for such an offence. 

The recommendation continued : 

“ The Commission said inter alia : 

“ * Taken at full face value, the testimony indicates that Japanese 
senior commanders operate in a vacuum, almost in another world 
with respect to their troops, compared with standards American 
Generals take for granted.’ 

It is respectfully submitted that even though this be accepted as a fact, 
no General Officer commanding any army is to be held criminally 
liable and hanged for the customs and procedure inherent in that army 
simply because that standard of customs and procedure in the American 
Army.” 

The plea went on to claim that: 

“ The first duty of an officer in any army is to accomplish the mission 
assigned to him. This General Yamashita attempted to do, concen¬ 
trating most of his time and the time of the members of his staff on the 
countless operational matters involved in the accomplishment of his 
mission, and thereby, of necessity, relegating administrative functions 
within his command to a secondary role.” 

It was submitted that, under those circumstances. Yamashita “ did not 
fail to exercise control of his troops to the extent that he was criminally 
negligent in the performance of his duty.” 

After pointing out that much of the evidence against the accused consisted 
of ” hearsay evidence, opinion evidence, and e.v parte affidavits,” and 

(') That during the period in question the accused “ failed to provide effective control 
of (his) troops as was required by the circumstances.” 
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claiming that the cumulative effect was prejudicial to the substantial rights 
of the accused, the plea went on to claim that the prosecution did not 
introduce any direct evidence whatsoever to show that the accused had 
issued orders for the commission of the alleged atrocities, nor that he had 
received any reports from any subordinate officers, or from any other 
sources, that such alleged atrocities had been or were being committed ; 
nor that he had had any knowledge that such alleged atrocities had been or 
were being committed. Having no knowledge of the commission of the 
alleged atrocities, the accused could not have permitted the commission 
thereof as alleged in the charge, and the Commission in its conclusion 
indicated that it found no such permission. 

It was maintained that: “ This is the first time in the history of the 
modern world that a commanding officer has been held criminally liable for 
acts committed by his troops. It is the first time in modern history that 
any man has been held criminally liable for acts which according to the 
conclusion of the Commission do not involve criminal intent or ev en gross 
negligence. The Commission therefore by its findings created a new crime.” 

This pica was rejected by the Appointing and Confirming Authorities 
and the findings of the Military Commission confirmed. 


14. PETITION TO THE SUPREME COURT OF THE PHILIPPINE ISLANDS 

Yamashita, on being sentenced, petitioned the Supreme Court of the 
Philippine Islands for a writ of habeas corpus, but this Court after hearing 
argument, denied the petition on the ground, among others, that its juris¬ 
diction was limited to an inquiry as to the jurisdiction of the Commission 
to place petitioner on trial for the offence charged, and that the Commission, 
being validly constituted by the order of General Styer, had jurisdiction 
over the person of petitioner and over the trial for the offence charged. 

The decision of the Court is not here analysed at length, since there is 
available the decision of the Supreme Court of the United States, to which 
Yamashita had recourse on the failure of his petition to the Supreme Court 
of the Philippines. 


15. PETITION TO THE SUPREME COURT OF THE UNITED STATES 

The case was brought before the Supreme Court of the United States on 
a petition for writs of habeas corpus and prohibition in that Court, and on 
a petition for certiorari to review an order of the Supreme Court of the 
Commonwealth of the Philippines, denying the petitioner's application to 
the Court for writs of habeas corpus and prohibition. The opinion of the 
Court, rejecting Yamashita’s petition and application, was delivered by 
Chief Justice Stone on 4th February, 1946. Dissenting judgments were 
read by Mr. Justice Murphy and Mr. Justice Rutledge.(’) The issues raised 
and the opinions expressed were of the highest legal importance in relation 
to war crimes and the trial of those accused of committing them. 


t 1 ) Mr. Justice Jackson took no part in the consideration of this case. 
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I. CHIEF JLSTICE STONE (MAJORITY OPINION)! 1 ) 

(i) The Problems Before the Supreme Court 

After summarising the history of the trial before the Military Commission, 
Chief Justice Stone set out the problems facing the Supreme Court, in the 
following words: 

“ The petitions for habeas corpus set up that the detention of 
petitioner for the purpose of the trial was unlawful for reasons which 
are now urged as showing that the military commission was without 
lawful authority or jurisdiction to place petitioner on trial, as follows : 

(u) That the military commission which tried and convicted petitioner 
was not lawfully created, and that no military commission to try 
petitioner for violations of the Law of War could lawfully be con¬ 
vened after the cessation of hostilities between the armed forces 
of the United States and Japan ; 

(/>) that the charge preferred against petitioner fails to charge him 
with a violation of the Law of War ; 

(c) that the commission was without authority and jurisdiction to 
try and convict petitioner because the order governing the pro¬ 
cedure of the Commission permitted the admission in evidence of 
depositions, affidavits and hearsay and opinion evidence, and 
because the Commission's rulings admitting such evidence were 
in violation of the 25th and 38th Articles of War (10 U.S.C., 
ss. 1496, 1509) and the Geneva Convention (47 Stat. 2021), and 
deprived petitioner of a fair trial in violation of the due process 
clause of the Fifth Amendment ; 

(d) that the Commission was without authority and jurisdiction in 
the premises because of the failure to give advance notice of 
petitioner’s trial to the neutral power representing the interests of 
Japan as a belligerent as required by Article 60 of the Geneva 
Convention, 47 Stat. 2021. 2051. 

On the same grounds the petitions for writs of prohibition set up that 
the Commission is without authority to proceed with the trial.” 

(ii) The Sources and Nature of the Authority to Create Military Commissions 

to Conduct War Crime Trials 

After referring to the previous decision of the Supreme Court of the 
Philippine Islands, Chief Justice Stone continued : 

“In Ex parte Quirin, 317 U.S. 1, we had occasion to consider at 
length the sources and nature of the authority to create military com¬ 
missions for the trial of enemy combatants for offences against the law 
of war. We there pointed out that Congress, in the exercise of the 
power conferred upon it by Article I, s. 8, CL 10 of the Constitution 
to ‘ define and punish . . . Offences against the Law of Nations . . 
of w hich the Law of War is a part, had by the Articles of War (10 U.S.C., 
ss. 1471-1593) recognised the * military commission ’ appointed by 
military command, as it had previously existed in United States Army 


(‘) The cross headings appearing in ihe following pages for the most part do not appear 
in the text of the judgments dealt with, but have been inserted for the convenience of the 
reader. 
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practice, as an appropriate tribunal for the trial and punishment of 
offences against the Law of War. Article 15 declares that ‘ the provisions 
of these articles conferring jurisdiction upon courts martial shall not be 
construed as depriving military commissions ... or other military 
tribunals of concurrent jurisdiction in respect of offenders or offences 
that by statute or by the Law of War may be triable by such military 
commissions . . . or other military tribunals.’ Sec a similar provision 
of the Espionage Act of 1917, 50 U.S.C., s. 38. Article 2 includes 
among those persons subject to the Articles of War the personnel of 
our own military establishment. But this, as Article 12 indicates, does 
not exclude from the class of persons subject to trial by military com¬ 
missions ‘ any other person who by the Law of War is subject to trial by 
military tribunals,’ and who, under Article 12, may be tried by court 
martial, or under Article 15 by military commission. 

“ We further pointed out that Congress, by sanctioning trial of 
enemy combatants for violations of the Law of War by military com¬ 
mission, had not attempted to codify the law of war or to mark its 
precise boundaries. Instead, by Article 15 it had incorporated, by 
reference, as w ithin the pre-existing jurisdiction of military commissions 
created by appropriate military command, all offences which are defined 
as such by the Law of War, and w hich may constitutionally be included 
within that jurisdiction. It thus adopted the system of military common 
law applied by military tribunals so far as it should be recognised and 
deemed applicable by the courts, and as further defined and supplemen¬ 
ted by the Hague Convention, to which the United States and the Axis 
Powers were parties. 

“ We also emphasised in Ex parte Quirin, as we do here, that on 
application for habeas corpus we are not concerned with the guilt or 
innocence of the petitioners. We consider here only the lawful power 
of the Commission to try the petitioner for the offence charged. In 
the present cases it must be recognised throughout that the military 
tribunals which Congress has sanctioned by the Articles of War are 
not courts whose rulings and judgments are made subject to review by 
this Court. See Ex parte Vallandingham, 1 Wall. 243 ; In re Vidal, 
179 U.S. 126 ; cf. Ex parte Quirin, supra 39. They are tribunals whose 
determinations are reviewable by the military authorities either as 
provided in the military orders constituting such tribunals or as provided 
by the Articles of War. Congress conferred on the courts no power to 
review their determinations save only as it has granted judicial power 
‘ to grant writs of habeas corpus for the purpose of an inquiry into the 
cause of the restraint of liberty.’ 28 U.S.C., ss. 451. 452. The courts 
may inquire w hether the detention complained of is w ithin the authority 
of those detaining the petitioner. If the military tribunals have lawful 
authority to hear, decide and condemn, their action is not subject to 
judicial review merely because they have made a wrong decision on 
disputed facts. Correction of their errors of decision is not for the 
courts but for the military authorities which arc alone authorised to 
review their decisions. See Dynes v. Hoover, 20 How. 65, 81 ; Runkle 
v. United States, 122 U.S. 543, 555-556 ; Carter v. McClauyhry, 
183 U.S. 365 ; Collins v. McDonald, 258 U.S. 416. Cf. Matter of 
Moran, 203 U.S. 96, 105. 
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Finally, we held in Ex parte Quirin, supra, 24, 25, as we hold now, 
that Congress by sanctioning trials of enemy aliens by military com¬ 
mission for offences against the law of war had recognised the right of 
the accused to make a defence. Cf. Ex parte Kawato, 317 U.S. 69. 
It has not foreclosed their right to contend that the Constitution of laws 
of the United Suites withhold authority to proceed with the trial. It 
has not w ithdraw n, and the Executive branch of the Government could 
not, unless there was suspension of the writ, w ithdraw from the courts 
the duty and power t<-> make such inquiry into the authority of the 
commission as may be made by habeas corpus.” 

Before turning to the consideration of the several contentions urged to 
establish want of authority in the Commission, Chief Justice Stone pointed 
out that: " We arc not here concerned with the power of military com¬ 
missions to try civilians. See Ex parte Milligan, 4 Wall. 2, 132 ; Sterling 
v. Constantin, 287 U.S. 378 ; Ex parte Quirin. supra , 45. The Government’s 
contention is that General Styer's order creating the Commission conferred 
authority on it only to try the purported charge of violation of the law of 
war committed by petitioner, an enemy belligerent, while in command of a 
hostile army occupying United States territory during time of war.” 


(iii) The Authority to Create the Military Commission Which 

Tried Yamashita 

Chief Justice Stone continued : 

" Our first inquiry must therefore be whether the present Commission 
was created by lawful military command and, if so, whether authority 
could thus be conferred on the Commission to place petitioner on 
trial alter the cessation of hostilities between the armed forces of the 
United States and Japan. 

General Styer s order for the appointment of the Commission was 
made by him as Commander of the United States Army Forces, Western 
Pacific. His command includes, as part of a vastly greater area, the 
Philippine Islands, where the alleged offences were committed, where 
petitioner surrendered as a prisoner of war, and where, at the time of 
the order convening the Commission, he was detained as a prisoner in 
custody of the United States Army. The Congressional recognition of 
military commissions and its sanction of their use in trying offences 
against the law ot war to which we have referred, sanctioned their 
creation by military command in conformity to long established 
American precedents. Such a commission may be appointed by any 
field commander, or by any commander competent to appoint a general 
court martial, as was General Styer, who had been vested with that 
power by order of the President. 2 Winthrop, Military Law and 
Precedents, 2nd cd„ 1302 ; cf. Article of War 8. 

“ Here the Commission was not only created by a commander 
competent to appoint it, but his order conformed to the established 
policy of the Government and to higher military commands authorising 
his action. In a proclamation of 2nd July, 1942 (56 Stat. 1964), the 
President proclaimed that enemy belligerents who, during time of war, 
enter the United States, or any territory possession thereof, and who 
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violate the Law of War, should be subject to the Law of War and to the 
jurisdiction of military tribunals. Paragraph 10 of the Declaration of 
Potsdam of 6th July, 1945, declared that \ . . stern justice shall be 
meted out to all war criminals including those who have visited cruelties 
upon prisoners,’ U.S. Dept, of State Bull., Vol. XIII, No. 318, 
pp. 137-138. This Declaration was accepted by the Japanese Govern¬ 
ment by its note of 10th August, 1945. U.S. Dept, of State Bull., 
Vol. XIII, No. 320, p. 205. 

“ By direction of the President, the Joint Chiefs of Staff of the 
American Military Forces, on 12th September, 1945, instructed General 
MacArthur. Commander-in-Chief, United States Army Forces, Pacific, 
to proceed with the trial, before appropriate military tribunals, of such 
Japanese war criminals ‘ as have been or may be apprehended.’ By 
order of General MacArthur of 24th September, 1945. General Styer 
was specifically directed to proceed with the trial of petitioner upon the 
charge here involved. This order was accompanied by detailed rules 
and regulations which General MacArthur prescribed for the trial of 
war criminals. These regulations directed, among other things, that 
review of the sentence imposed by the Commission should be by the 
officer convening it, with ‘ authority to approve, mitigate, remit, 
commute, suspend, reduce or otherwise alter the sentence imposed,’ 
and directed that no sentence of death should be carried into effect 
until confirmed by the Commander-in-Chief, United States Artfiy 
Forces, Pacific. 

“ it thus appears that the order creating the Commission for the 
trial of petitioner was authorised by military command, and was in 
complete conformity to the Act of Congress sanctioning the creation ot 
such tribunals for the trial of offences against the Law of War committed 
by enemy combatants.” 

(iv) The Question Whether the Authority to Create the Commission 

and Direct the Trial by Military Order Continued after the 

Cessation of Hostilities 

The majority opinion of the Supreme Court on this question was as 

follows: 

** An important incident to the conduct of war is the adoption of 
measures by the military commander, not only to repel and defeat the 
enemy, but to seize and subject to disciplinary' measures those enemies 
who. in their attempt to thwart or impede our military effort, have 
violated the Law of War. Ex parte Quirin. supra, 28. The trial and 
punishment of enemy combatants who have committed violations of 
the Law of War is thus not only a part of the conduct of war operating 
as a preventive measure against such violations, but is an exercise ot the 
authority sanctioned by Congress to administer the system of military 
justice recognised by the Law of War. That sanction is without qualifi¬ 
cation as to the exercise of this authority so long as a state of war 
exists—from its declaration until peace is proclaimed. See United 
States v. Anderson , 9 Wall. 56, 70 : The Protector, 12 Wall. 700. 702 ; 
McElrath v. United States, 102 U.S. 426, 438 ; Kahn v. Anderson, 
255 U.S. 1, 9-10. The war power, from which the Commission derives 
its existence, is not limited to victories in the field, but carries with it 
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the inherent power to guard against the immediate renewal of the 
conflict, and to remedy, at least in ways Congress has recognised, the 
e\ils which the military operations have produced. See Stewart v. 
Kahn. 11 Wall. 493. 507. 

*■ We cannot say that there is no authority to convene a commission 
after hostilities have ended to try violations of the Law of War committed 
before their cessation, at least until peace has been officially recognised 
by treaty or proclamation of the political branch of the Government. 
In fact, in most instances the practical administration of the system of 
military justice under the Law of War would fail if such authority were 
thought to end with the cessation of hostilities. For only after their 
cessation could the greater number of offenders and the principal ones 
be apprehended and subjected to trial. 

" No writer on International Law appears to have regarded the power 
of military tribunals, otherw ise competent to try violations of the Law 
of War. as terminating before the formal state of w ar has ended.(*) In 
our own military history there have been numerous instances in which 
offenders were tried by military commission after the cessation of 
hostilities and before the proclamation of peace, for offences against 
the Law of War committed before the cessation of hostilities.( 2 ) 

' The extent to which the power to prosecute violations of the Law 
of War shall be exercised before peace is declared rests, not with the 
courts, but with the political branch of the Government, and may itself 
be governed by the terms of an armistice or the treaty of peace. Here, 
peace has not been agreed upon or proclaimed. Japan, by her accep¬ 
tance of the Potsdam Declaration and her surrender, has acquiesced in 
the trials of those guilty of violations of the Law of War. The conduct 
of the trial by the military commission has been authorised by the 
political branch of the Government, by military command, by Inter¬ 
national Law and usage, and by the terms of the surrender of the 
Japanese Government.” 


(v) The Question Whether the Charge Against Yamashita Failed 
to Allege a Violation of the Laws of War 

Chief Justice Stone observed that: ** Neither Congressional action nor 
the military orders constituting the Commission authorised it to place 
petitioner on trial unless the charge preferred against him is of a violation 
of the Law of War.” 


< 1 ) A footnote to this part of the judgment states : “ The Commission on the Responsi¬ 
bility of the Authors of the War and on the Enforcement of Penalties of the Versailles 
Peace Conference, which met after cessation of hostilities in the First World War, were of 
the view that violators of the Law of War could be tried by military tribunals. See Report 
of the Commission, 9th March, 1919, 14 American Journal of International Law 95, 121. 
See also memorandum of American commissioners concurring on this point, id., at p. 14 L 
The treaties of peace concluded after World War I recognised the right of the Allies and 
of the United States to try such offenders before military tribunals. Sec Art. 228 of 
Treaty of Versailles, 28th June. 1919 ; Art. 173 of Treaty of St. Germain, 10th September 
1919 ; Art. 157 of Treaty of Trianon, 4th June, 1920. 

“ The terms of the agreement which ended hostilities in the Boer War reserved the right 
to try, before military tribunals, enemy combatants who had violated the Law of War 
95 British and Foreign State Papers (1901-1902) 160. See also trials cited in Coibv War 
Crimes, 23 Michigan Law Review 482. 496-7." 

o 

supra. 


I " See cases mentioned in Ex parte Quirin. supra, p. 32, note 10. and in 2 WinthroD. 
a, 1310-1311, n. 5 ; 14 Op. A.G. 249 (Modoc Indian Prisoners).” 
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The Chief Justice then quoted the charge, made reference to the Bills of 
Particulars, and went on to say : 

“ It is not denied that such acts directed against the civilian population 
of an occupied country and against prisoners of war are recognised in 
International Law as violations of the Law of War. Articles 4, 28, 46 
and 47, Annex to Fourth Hague Convention, 1907, 36 Stat. 2277, 
2296, 2303, 2306-7. But it is urged that the charge does not allege 
that petitioner has either committed or directed the commission of 
such acts, and consequently that no violation is charged as against him. 
But this overlooks the fact that the gist of the charge is an unlawful 
breach of duty by petitioner as an army commander to control the 
operations of the members of his command by * permitting them to 
commit ’ the extensive and widespread atrocities specified. The 
question then is whether the Law of War imposes on an army commander 
a duty to take such appropriate measures as are within his power to 
control the troops under his command for the prevention of the specified 
acts which are violations ofthe Law' of War and which arc likely to attend 
the occupation of hostile territory by an uncontrolled soldiery, and 
whether he may be charged with personal responsibility for his failure 
to take such measures when violations result. That this was the precise 
issue to be tried was made clear by the statement of the Prosecution 
at the opening of the trial. 

“ It is evident that the conduct of military operations by troops 
whose excesses are unrestrained by the orders or efforts of their com¬ 
mander would almost certainly result in violations w hich it is the purpose 
of the Law of War to prevent. Its purpose to protect civilian populations 
and prisoners of war from brutality would largely be defeated if the 
commander of an invading army could with impunity neglect to take 
reasonable measures for their protection. Hence the Law of War 
presupposes that its violations is to be avoided through the control of 
the operations of war by commanders who are to some extent responsible 
for their subordinates. 

“ This is recognised by the Annex to Fourth Hague Convention of 
1907, respecting the laws and customs of war on land. Article 1 lays 
down as a condition which an armed force must fulfil in order to be 
accorded the rights of lawful belligerents, that it must be ‘ commanded 
by a person responsible for his subordinates.’ 36 Stat. 2295. 
Similarly Article 19 of the Tenth Hague Convention, relating to bom¬ 
bardment by naval vessels, provides that commanders-in-chief of the 
belligerent vessels ‘ must see that the above Articles are properly 
carried out.’ 36 Stat. 2389. And Article 26 of the Geneva Red Cross 
Convention of 1929, 47 Stat. 2074, 2092, for the amelioration of the 
condition of the wounded and sick in armies in the field, makes it 
* the duty of the commanders-in-chief of the belligerent armies to 
provide for the details of execution of the foregoing articles, [of the 
Convention] as well as for unforeseen cases.’ And. finally. Article 43 
of the Annex of the Fourth Hague Convention, 36 Stat. 2306, requires 
that the commander of a force occupying enemy territory, as was 
petitioner, ‘ shall take all the measures in his power to restore, and 
ensure, as far as possible, public order and safety, while respecting, 
unless absolutely prevented, the laws in force in the country." 
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•• Those provisions plainly imposed on petitioner, who at the time 
specified was military governor of the Philippines, as well as commander 
of the Japanese forces, an affirmative duty to take such measures as 
were within his power and appropriate in the circumstances to protect 
prisoners of war and the civilian population. This duty of a com¬ 
manding officer has heretofore been recognised, and its breach penalised 
by our own military tribunals.(') A like principle has been applied so 
as to impose liability on the United States in international arbitrations. 
Caw o) Jenaud, 3 Moore. International Arbitrations, 3000 ; Case of 
' The Zufiro,' 5 Hackworth, Digest of International Law, 707. 

'" We do not make the Laws of War but we respect them so far as they 
do not conflict with the commands of Congress or the Constitution. 
There is no contention that the present charge, thus read, is without the 
support of evidence, or that the Commission held petitioner responsible 
for failing to take measures which were beyond his control or in¬ 
appropriate for a commanding officer to take in the circumstances. 
We do not here appraise the evidence on which petitioner was convicted. 
We do not consider what measures, if any, petitioner took to prevent 
the commission, by the troops under his command, of the plain 
\ iolations of the Law of War detailed in the Bill of Particulars, or w hether 
such measures as he may have taken were appropriate and sufficient 
to discharge the duty imposed upon him. These are questions within 
the peculiar competence of the military officers composing the Com¬ 
mission and were for it to decide. See Smith v. Whiting , supra, 178. 
It is plain that the charge on which petitioner was tried charged him 
with a breach of his duty to control the operations of the members of 
his command, by permitting them to commit the specified atrocities. 
This was enough to require the Commission to hear evidence tending 
to establish the culpable failure of petitioner to perform the duty 
imposed on him by the Law of War and to pass upon its sufficiency to 
establish guilt. 

“ Obv iously charges of v iolations of the Law of War triable before a 
military tribunal need not be stated with the precision of a common 
law indictment. Ct. Collins v. Me Donald, supra, 420. But we conclude 
that the allegations of the charge, tested by any reasonable standard, 
adequately alleges a violation of the Law of War and that the Commission 
had authority to try and decide the issue which it raised. Cf. Dealv v. 
United States, 152 U.S. 539 ; Williamson v. United States, 207 U.S. 425, 
447 : Classer v. United States. 315 U.S. 60, 66, and cases cited.” 

(vi) Articles 25 and 38 of the United States Articles of War and 
the Provisions of the Geneva Prisoners of War Convention 
Regarding Judicial Suits Sot Applicable to Trials of 
Alleged War Criminals 

The thiol Justice recalled that “ the regulations prescribed by General 
MacArthur governing the procedure for the trial of petitioner by the Com¬ 
mission directed that the Commission should admit such evidence ‘ as in 

C> “ Failure of an officer to take measures to prevent murder of an inhabitant of an 
occupied country commuted in his presence. Gen. Orders No. 221, Hq. Div of the 
Philippines 1 7 th August, 1901. And in Gen. Orders No. 264, Hq. Div. of the Philippines, 
vth September. 1901, it was held that an officer could not be found guilty for failure to 
prevent a murder unless it appeared that the accused had * the power to prevent ’ it.” 
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its opinion would be of assistance in proving or disproving the charge, or 
such as in the Commission's opinion would have probative value in the 
mind of a reasonable man,’ and that in particular it might admit affidav its, 
depositions or other statements taken by officers detailed for that purpose 
by military authority.” 

The Judgment continued: 

" The petitions in this case charged that in the course of the trial the 
Commission received, over objection by petitioner's counsel, the deposi¬ 
tion of a w itness taken pursuant to military authority by a United States 
Army captain. It also, over like objection, admitted hearsay and 
opinion evidence tendered by the Prosecution. Petitioner argues as 
ground for the writ of habeas corpus, that Article 250) of the Articles 
of War prohibited the reception in evidence by the Commission of 
depositions on behalf of the Prosecution in a capital case, and that 
Article 38( 2 ) prohibited the reception of hearsay and of opinion 
evidence. 

“ We think that neither Article 25 nor Article 38 is applicable to the 
trial of an enemy combatant by a military commission for violations of 
the Law of War. Article 2 of the Articles of War enumerates ‘ the 
persons . . . subject to these articles ’ who are denominated, for 
purposes of the Articles, as * persons subject to military law.' In 
general, the persons so enumerated are members of our own Army and 
of the personnel accompanying the Army. Enemy combatants are 
not included among them. Articles 12, 13 and 14, betore the adoption 
of Article 15 in 1916, made all ‘ persons subject to military law * 
amenable to trial by courts martial for any offence made punishable 
by the Articles of War. Article 12 makes triable by general court 
martial 4 any other person who by the Law of War is triable by military 
tribunals.’ Since Article 2, in its 1916 form, includes some persons 
w ho, by the Law of War. were, prior to 1916, triable by military com¬ 
mission, it was feared by the proponents of the 1916 legislation that 
in the absence of a sav ing provision, the authority given by Articles 12, 
13 and 14 to try such persons before courts martial might be construed 
to deprive the non-statutory military commission of a portion of what 
was considered to be its traditional jurisdiction. To avoid this, and 
to preserve that jurisdiction intact. Article 15 was added to the Articles. 
It declared that 4 The provisions of these articles conferring jurisdiction 
upon courts martial shall not be construed as depriving military- 
commissions ... of concurrent jurisdiction in respect of offenders 
or offences that . . . by the Law of War may be triable by such military 
commissions.’ 

(*> Article 25 provides: “ A duly authenticated deposition taken upon reasonable 
notice to the opposite party may be read in evidence before any military court or commission 
in any case not capital, or in any proceeding before a court of inquiry or a military board. 
. . . Provided, That testimony by deposition may be adduced for the defence in capital 
cases." 

(-) Article 38 provides : " The President may, by regulations, which he may modify 
from time to time, prescribe the procedure, including modes of proof, in cases before 
courts-martial, courts of inquiry, military commissions, and other military tribunals, 
which regulations shall insofar as he shall deem practicable, apply the rules of evidence 
generally recognised in the trial of criminal cases in the district courts ol the United States : 
Provided, That nothing contrary to or inconsistent with these articles shall be so pre¬ 
scribed : . . . ” 
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“ By thus recognising military commissions in order to preserve their 
traditional jurisdiction over enemy combatants unimpaired by the 
Articles, Congress gave sanction, as we held in Ex parte Quirin, to any 
use of the military commission contemplated by the common Law of 
War. But it did not thereby make subject to the Articles of War persons 
other than those defined by Article 2 as being subject to the Articles, 
nor did it confer the benefits of the Articles upon such persons. The 
Articles recognised but one kind of military commission, not two. But 
they sanctioned the use of that one for the trial of two classes of persons, 
to one of which the Articles do, and to the other of which they do not 
apply in such trials. Being of this latter class, petitioner cannot claim 
the benefits of the Articles, which are applicable only to the members 
of the other class. Petitioner, an enemy combatant, is therefore not a 
person made subject to the Articles of War by Article 2, and the military 
commission before which he was tried, though sanctioned, and its 
jurisdiction saved, by Article 15, was not convened by virtue of the 
Articles of War, but pursuant to the common Law of War. It follows 
that the Articles of War, including Articles 25 and 38, were not applicable 
to petitioner's trial and imposed no restrictions upon the procedure to 
be followed. The Articles left the control over the procedure in such a 
case where it had previously been, with the military command. 

” Petitioner further urges that by virtue of Article 63 of the Geneva 
Convention 1929, 47 Stat. 2052, he is entitled to the benefits afforded 
by the 25tfi and 38th Articles of War to members of our own forces. 
Article 63 provides: * Sentence may be pronounced against a prisoner 
of war only by the same courts and according to the same procedure 
as in the case of persons belonging to the armed forces of the detaining 
Power.' Since petitioner is a prisoner of war, and as the 25th and 38th 
Articles of War apply to the trial of any person in our own armed forces, 
it is said that Article 63 requires them to be applied in the trial of 
petitioner. But we think examination of Article 63 in its setting in 
the Convention plainly? shows that it refers to sentence ‘ pronounced 
against a prisoner of war ' for an offence committed while a prisoner 
ot war, and not lor a violation of the Law of War committed while 
a combatant. 

V Article 63 of the Convention appears in part 3, entitled ‘ Judicial 
Suits,’ of Chapter 3, ‘ Penalties Applicable to Prisoners of War,’ of 
Section V. • Prisoners’ Relations with the Authorities,’ one of the 
sections of Title III, ' Captivity.' All taken together relate only to 
the conduct and control of prisoners of war while in captivity as such. 
Chapter 1 ol Section V. Article 42, deals with complaints of prisoners 
of w ar because of the conditions of captivity. Chapter 2, Articles 43 
and 44. relates to those of their number chosen by prisoners of war to 
represent them. 

“ Ch; »pter 3 of Section V, Articles 45 through 67, is entitled ‘ Penalties 
Applicable to Prisoners of War.’ Part 1 of that chapter. Articles 45 
through 53, indicate what acts of prisoners of War, committed while 
prisoners, shall be considered offences, and defines to some extent the 
punishment which the detaining power may impose on account of such 
offences.” 
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A footnote to the judgment here summarises these provisions as follows: 

“ Part 1 of Chapter 3, ‘ General Provisions,’ provides in Articles 45 
and 46 that prisoners of war are subject to the regulations in force in 
the armies of the detaining power, that punishments other than those 
provided ‘ for the same acts for soldiers of the national armies ’ may 
not be imposed on prisoners of war, and that ‘ collective punishment 
for individual acts ’ is forbidden. Article 47 provides that ‘ Acts 
constituting an offence against discipline, and particularly attempted 
escape, shall be verified immediately ; for all prisoners of war, commis¬ 
sioned or not, preventive arrest shall be reduced to the absolute mini¬ 
mum. .. Judicial proceedings against prisoners of war shall be conducted 
as rapidly as the circumstances permit.... In all cases the duration of 
preventive imprisonment shall be deducted from the disciplinary or the 
judicial punishment inflicted.’ 

“ Article 48 provides that prisoners of war, after having suffered 
‘ the judicial or disciplinary punishment which has been imposed on 
them ’ are not to be treated differently from other prisoners, but 
provides that' prisoners punished as a result of attempted escape may 
be subjected to special surveillance.’ Article 49 recites that prisoners 
‘ given disciplinary punishment may not be deprived of the prerogatives 
attached to their rank.’ Articles 50 and 51 deal with escaped prisoners 
who have been retaken or prisoners who have attempted to escape. 
Article 52 provides: ‘ Belligerents shall see that the competent 
authorities exercise the greatest leniency in deciding the question of 
whether an infraction committed by a prisoner of war should be punished 
by disciplinary or judicial measures. . . . This shall be the case 
especially when it is a question of deciding on acts in connection with 
escape or attempted escape. ... A prisoner may not be punished 
more than once because of the same act or the same count. 

The Judgment then goes on : 

“ Punishment is of two kinds— 1 disciplinary- ’ and * judicial.’ the 
latter being the more severe. Article 52 requires that leniency be 
exercised in deciding whether an offence requires disciplinary or judicial 
punishment. Part 2 of Chapter 3 is entitled 4 Disciplinary Punish¬ 
ments,’ and further defines the extent of such punishment, and the 
mode in which it may be imposed. Part 3, entitled Judicial Suits,^ 
in which Article 63 is found, describes the procedure by which 4 judicial' 
punishment may be imposed. The three parts of Chapter 3, taken 
together, are thus a comprehensive description of the substantive 
offences which prisoners of war may commit during their imprisonment, 
of the penalties which may be imposed on account of such oflences, 
and of the procedure by which guilt may be adjudged and sentence 
pronounced. 

44 We think is clear, from the context of these recited provisions, 
that part 3, and Article 63 which it contains, apply only to judicial 
proceedings directed against a prisoner of war for offences commute 
while a prisoner of war. Section V gives no indication that this part 
was designed to deal with offences other than those referred to in parts 
1 and 2 of Chapter 3. 
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" Wc cannot say that the Commission, in admitting evidence to 
which objection is now made, violated any act of Congress, treaty or 
military command defining the Commission’s authority. For reasons 
already stated we hold that the Commission’s rulings on evidence and 
on the mode of conducting these proceedings against petitioner are 
not review able by the courts, but only by the reviewing military 
authorities. From this viewpoint it is unnecessary to consider what, 
in other situations, the Fifth Amendment might require, and as to that 
no intimation one way or the other is to be implied. Nothing we have 
said is to be taken as indicating any opinion on the question of the 
wisdom of considering such evidence, or whether the action of a military 
tribunal in admitting evidence, which Congress or controlling military 
command has directed to be excluded, may be drawn in question by 
petition for habeas corpus or prohibition.” 


(vii) Effect of Failure to give Notice of the Trial to the Protecting Power 

The Chief Justice was able to deal with this question very rapidly, since 
part of the relevant argument had already been set out. His judgment 
read as follows : 

” Article 60 of the Geneva Convention of 27th July, 1929, 47 Stat. 
2051, to which the United States and Japan were signatories, provides 
that' At the opening of a judicial proceeding directed against a prisoner 
of war the detaining power shall advise the representative of the 
Protecting Power thereof as soon as possible and always before the 
date set for the opening of the trial.’ Petitioner relies on the failure to 
give the prescribed notice to the Protecting Power(’) to establish want 
of authority in the Commission to proceed with the trial. 

” For reasons already stated wc conclude that Article 60 of the 
Geneva Convention, which appears in part 3, Chapter 3, Section V, 
Title 111 of the Geneva Convention, applies only to persons who are 
subject to judicial proceedings for offences committed while prisoners 
of war.” 

The Judgment deals in a footnote with a possible counter-argument, 
as follows : 

“ One of the items of the Bill of Particulars, in support of the charge 
against petitioner, specifies that he permitted members of the armed 
forces under his command to try and execute three named and other 
prisoners of war, ‘ subjecting to trial without prior notice to a representa¬ 
tive of the Protecting Pow er, w ithout opportunity to defend, and without 
counsel ; denying opportunity to appeal from the sentence rendered ; 
failing to notify the Protecting Power of the sentence pronounced ; 
and executing a death sentence without communicating to the 
representative ot the Protecting Power the nature and circumstances 
of the offence charged.’ It might be suggested that if Article 60 is 
inapplicable to petitioner it is inapplicable in the cases specified, and 

(') " Switzerland, at the time of the trial, was the power designated by Japan for the 
protection of Japanese prisoners of war detained bv the United States, except in Hawaii 
U.S. Dept, of State Bull.. Vol. XIII, No. 317, p. 125.” 
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that hence he could not be lawfully held or convicted on a charge of 
failing to require the notice, provided for in Article 60, to be given. 

” As the Government insists, it does not appear from the charge 
and specifications that the prisoners in question were not charged with 
offences committed by them as prisoners rather than with offences 
against the Law of War committed by them as enemy combatants. But 
apart from this consideration, independently of the notice requirements 
of the Geneva Convention, it is a violation of the Law of War 
on which there could be a conviction if supported by evidence, 
to inflict capital punishment on prisoners of war without affording to 
them opportunity to make a defence. 2 Winthrop, supra. 434—435, 
1241 ; Article 84, Oxford Manual ; U.S. War Dept.. Basic Field 
Manual, Rules of Land Warfare (1940), par. 356 ; Lieber’s Code. 
G.O. No. 100 (1863), Instructions for the Government of Armies of 
the United States in the Field, par. 12 ; Spaight, War Rights on Land, 
462, n.” 

Further, pointed out the Judgment: ” The Commission made no finding 
of non-compliance with the Geneva Convention. Nothing has been 
brought to our attention from which we could conclude that the alleged 
non-compliance with Article 60 of the Geneva Convention had any relation 
to the Commission’s finding of a series of atrocities committed by members 
of the forces under petitioner’s command, and that he failed to provide 
effective control of his troops, as was required by the circumstances; or 
which could support the petitions for habeas corpus on the ground that 
petitioner had been charged with or convicted for failure to require the 
notice prescribed by Article 60 to be given.” 


If. DISSENTING JUDGMENT OF MR. JUSTICE MURPHY 

(i) Applicability of the Fifth Amendment to the United States 
Constitution to War Crime Trials and to the Yamashita 
Trial in Particular f') 

Mr. Justice Murphy had no doubt that a United States Military Com¬ 
mission appointed to try alleged war criminals was bound to observe the 
procedural rights of an accused person as guaranteed by the United States 
Constitution, especially by the due process clause of the Fifth Amendment. 

His opinion is stated in the following passage : 

“ The Fifth Amendment guarantee of due process of law applies to 
‘ any person ’ who is accused of a crime by the Federal Government 
or any of its agencies. No exception is made as to those who are 
accused of war crimes or as to those who possess the status of an enemy 

(*) The Fifth Amendment to the United States Constitution, which was adopted on 
15th December, 1791, runs as follows (Italics inserted): 

“ No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual service in time ol War or 
public danger: nor shall any person be subject for the same offence to be twice put 
in jeopardy of life or limb ; nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, without due process of law ; 
nor shall private property be taken for public use, without just compensation. 
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belligerent. Indeed, such an exception would be contrary to the whole 
philosophy of human rights which makes the Constitution the great 
living document that it is. The immutable rights of the individual, in¬ 
cluding those secured by the due process clause of the Fifth Amendment, 
belong not alone to the members of those nations that excel on the 
battlefield or that subscribe to the democratic ideology. They belong 
to every person in the world, victor or vanquished, whatever may be 
his race, colour or beliefs. They rise above any status of belligerency 
or outlawry. They survive any popular passion or frenzy of the 
moment. No court or legislature or executive, not even the mightiest 
army in the world, can ever destroy them. . . . They cannot be ignored 
by any branch of the Government, even the military, except under the 
most extreme and urgent circumstances.” 

In Mr. Justice Murphy’s opinion, “ The failure of the military commission 
to obey the dictates of the due process requirements of the Fifth Amend¬ 
ment is apparent in this case. . . . No military necessity or other emergency 
demanded the suspension of the safeguards of due process. Yet petitioner 
was rushed to trial under an improper charge, given insufficient time to 
prepare an adequate defence, deprived of the benefits of some of the most 
elementary rules of evidence and summarily sentenced to be hanged.” 

Such a procedure was “ unworthy of the traditions of ” the United States 
people and possessed “ boundless and dangerous implications ” for the 
future, but ” even more significant will be the hatred and ill-will growing 
out of the application of this unprecedented procedure.” 

(ii) Extent of Review Permissible to the Supreme Court in Cases 
such as the Present 

Mr. Justice Murphy deemed it fortunate that the Supreme Court had 
rejected the argument that “ restraints of liberty resulting from military 
trials of war criminals are political matters completely outside the arena 
of judicial review.” 

He did not feel that the Court " should be confined by the traditional 
lines of review drawn in connection with the use of the writ by ordinary 
criminals who have direct access to the judiciary in the first instance. Those 
held by the military lack any such access ; consequently the judicial review 
available by habeas corpus must be wider than usual in order that proper 
standards of justice may be enforceable.” 

For the purposes of the present case, however, Mr. Justice Murphy 
accepted " the scope of review recognised by the Court.” As he under¬ 
stood it, the following issues in connection with war criminal trials were 
reviewable through the use of the writ of habeas corpus: (1) whether the 
military commission was lawfully created and had authority to try and to 
convict the accused of a war crime ; (2) whether the charge against the 
accused stated a violation of the Laws of War ; (3) whether the commission, 
in admitting certain evidence, violated any law or military command defining 
the commission’s authority in that respect; and (4) whether the commission 
jacked jurisdiction because of a failure to give advance notice to the protect¬ 
ing power as required bv treaty or convention. 
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(iii) The Question Whether the Charge against Yamashita had Stated a 
Recognised Violation of the Laws of War 

Mr. Justice Murphy agreed that the military commission was lawfully 
created in this instance and that petitioner could not object to its power 
to try him for a recognised war crime. He felt it impossible, however, to 
agree that the charge against the petitioner stated a recognised violation of 
the Laws of War. 

After summarising the history of the United States offensive against 
Yamashita’s troops, and pointing out that the Commission in its findings 
had itself noted the difficulties under which he had acted,( l ) Mr. Justice 
Murphy pointed out that nowhere in the charge or in the Bills of Particulars. 
“ was it alleged that the petitioner personally committed any of the atroci¬ 
ties, or that he ordered their commission, or that he had any knowledge ot 
the commission thereof by members of his command.” ” The findings ol 
the military commission,” he went on, “ bear out this absence ot any direct 
personal charge against the petitioner.” The commission merely found 
that atrocities and other high crimes ” have been committed by members ol 
the Japanese armed forces under your command . . . that they were not 
sporadic in nature but in many cases were methodically supervised by 
Japanese officers and non-commissioned officers . . . that during the period 
in question you failed to provide effective control of your troops as was 
required by the circumstances.” 

Mr. Justice Murphy claimed that “ read against the background of 
military events in the Philippines subsequent to 9th October, 1944, these 
charges amount to this : ‘ We, the victorious American forces . . . charge 
you with the crime of inefficiency in controlling your troops. We will 
judge the discharge of your duties by the disorganisation which we ourselves 
created in large part.’ ” He expressed the view that ‘ to use the very 
inefficiency and disorganisation created by the victorious lorces as the primary 
basis for condemning officers of the defeated armies bears no resemblance 
to justice or to military reality.” 

He continued: “ International Law makes no attempt to define the 
duties of a commander of an army under constant and overwhelming 
assault ; nor does it impose liability under such circumstances for failure 
to meet the ordinary responsibilities of command. The omission is under¬ 
standable. Duties, as well as ability to control troops, vary' according to 
the nature and intensity of the particular battle. To find an unlawful 
deviation from duty under battle conditions requires difficult and specula¬ 
tive calculations . . . .The probability that vengeance will form the major 
part of the victor's judgment is an unfortunate but inescapable fact. So 
great is that probability that International Law refuses to recognise such a 
judgment as a basis for a war crime, however fair the judgment may be in a 
particular instance.” 

Mr. Justice Murphy then went on : 

“ The Court’s reliance upon vague and indefinite references in certain 
of the Hague Conventions and the Geneva Red Cross Convention is 
misplaced. Thus the statement in Article 1 ol the Annex to Hague 
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Convention No. IV of 18th October, 1907, 36 Stat. 2277, 2295, to the 
effect that the laws, rights and duties of war apply to military and 
volunteer corps only if they are ' commanded by a person responsible 
for his subordinates,’ has no bearing upon the problem in this case. 
Even if it has, the clause ‘ responsible for his subordinates ’ fails to 
state to whom the responsibility is owed or to indicate the type of 
responsibility contemplated. The phrase has received differing inter¬ 
pretations by authorities on International Law. In Oppenheim, Inter¬ 
national Law (6th Edition rev. by Lauterpacht, 1940, vol. 2, p. 204, 
footnote 3) it is stated that' The meaning of the word “ responsible ” 

. . . is not clear. It probably means “ responsible to some higher 
authority,” whether the person is appointed from above or elected 
from below ; ' Another authority has stated that the word 

"responsible’ in this particular context means ‘presumably to a 
higher authority,’ or * possibly it merely means one who controls his 
subordinates and who therefore can be called to account for their 
acts.’ Wheaton. International Law (14th Edition, by Keith, 1944, 
p. 172. footnote 30). Still another authority, Westlake, International 
Law (1907, Part II, p. 61), states that ‘ probably the responsibility 
intended is nothing more than a capacity of exercising effective control.’ 
Finally. Edwards and Oppenheim. Land Warfare (1912. p. 19, para. 22) 
state that it is enough " if the commander of the corps is regularly or 
temporarily commissioned as an officer or is a person of position and 
authority.’ It seems apparent beyond dispute that the word ‘ respon¬ 
sible ’ was not used in this particular Hague Convention to hold the 
commander of a defeated army to any high standard of efficiency when 
he is under destructive attack ; nor was it used to impute to him any 
criminal responsibility for war crimes committed by troops under his 
command under such circumstances. 

" The provisions of the other conventions referred to by the Court 
are on their face equally devoid of relevance or significance to the 
situation here in issue. Neither Article 19 of Hague Convention No. X, 
36 Stat. 2371, 2389, nor Article 26 of the Geneva Red Cross Convention 
of 1929, 47 Stat. 2074. 2092. refers to circumstances where the troops 
of a commander commit atrocities while under heavily adverse battle 
conditions. Reference is also made to the requirement of Article 43 
of the Annex to Hague Convention No. IV. 36 Stat. 2295. 2306, that the 
commander, of a force occupying enemy territory ‘ shall take all the 
measures in his power to restore and ensure, as far as possible, public 
order and safety, while respecting, unless absolutely prevented, the 
laws in force in the country.’ But the petitioner was more than a 
commander of a force occupying enemy territory. He was the leader 
of an army under constant and devastating attacks by a superior re¬ 
invading force. This provision is silent as to the responsibilities of a 
commander under such conditions as that. 

“ Even the Laws of War heretofore recognised by this nation fail to 
impute responsibility to a fallen commander for excesses committed by 
his disorganised troops while under attack. Paragraph 347 of the War 
Department publication. Basic Field Manual. Rules of Land Warfare, 
FM 27-10 (1940) states the principal offences under the Laws of War 
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recognised by the United States. This includes all of the atrocities 
which the Japanese troops were alleged to have committed in this 
instance. Originally this paragraph concluded with the statement that 
‘ The commanders ordering the commission of such acts, or under 
whose authority they are committed by their troops, may be punished 
by the belligerent into whose hands they may fall.’ The meaning of the 
phrase" under whose authority they are committed ' was not clear. On 
15th November, 1944, however, this sentence was deleted and a new 
paragraph was added relating to the personal liability of those who 
violate the Laws of War. Change, 1, FM 27-10. The new paragraph 
345.1 states that ‘ Individuals and organisations who \ iolate the accepted 
laws and customs of war may be punished therefor. However, the fact 
that the acts complained of were done pursuant to order of a superior 
or government sanction may be taken into consideration in determining 
culpability, either by way of defence or in mitigation of punishment. 
The person giving such orders may also be punished.' From this con¬ 
clusion seems inescapable that the United States recognises individual 
criminal responsibility for violations of the Laws of War only as to those 
who commit the offences or who order or direct their commission. 
Such was not the allegation here. Cf. Article 67 of the Articles of War, 
10 U.S.C., s. 1539.” 

Mr. Justice Murphy drew attention to numerous instances, especially 
with reference to the Philippine Insurrection in 1900 and 1901, where com¬ 
manding officers were found to have violated the Laws of War by specifically 
ordering members of their command to commit atrocities and other war 
crimes, and to other cases where officers had been held liable where they 
knew that a crime was to be committed, had the power to prevent it and 
failed to exercise that power. In no recorded instance, however, had the 
mere inability to control troops under fire or attack by superior forces been 
made the basis of a charge of violating the Laws of War. 

The United States Government had claimed that the principle that com¬ 
manders in the field are bound to control their troops had been applied so 
as to impose liability on the United States in international arbitrations. 
The precedents quoted, however, related to arbitrations on property rights,(') 
not to charges of war crimes ; even more significant was the fact that even 
these arbitration cases fail to establish any principle of liability where 
troops under constant assault and demoralising influences by attacking 
forces. The same obseivation applied to the common law statutory 
doctrine, referred to by the Government, that one who is under a legal duty 
to take protective or preventive action is guilty of criminal homicide if he 
wilfully or negligently omits to act and death is proximatelv caused.( 2 ) Had 
there been some element of knowledge or direct connection w ith the atrocities 
the problem would be entirely different. 

“ Moreover,” said Mr. Justice Murphy, “ we are not dealing here with an 
ordinary tort or criminal action ; precedents in those fields are of little if 

(>) Case of Jeannaud (1880), 3 Moor, International Arbitrations (1898) 3000 ; Case of 
The Zajiro (1910), 5 Hackworth, Digest of International Law (1943) 707. 

(-) *' State v. Harrison. 107 NJ.L. 213 ; State v. Irvine. 126 La. 434; Holmes, The 
Common Law, p. 278.” 
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any value. Rather we are concerned with a proceeding involving an inter¬ 
national crime.'’ 

The only conclusion which Mr. Justice Murphy could draw’ was “ that the 
charge made against the petitioner is clearly without precedent in Inter¬ 
national Law or in the annals of recorded military history ” 

That did not mean “ that enemy commanders may escape punishment for 
clear and unlawful failures to prevent atrocities. But that punishment 
should be based upon charges fairly drawn in light of established rules of 
International Law and recognised concepts of justice.” The charge in the 
present case, however. “ was speedily drawn and filed but three weeks after 
the petitioner surrendered. The trial proceeded with great dispatch with¬ 
out allowing the defence time to prepare an adequate case. Petitioner’s 
rights under the due process clause of the Fifth Amendment were grossly 
and openly violated without any justification. All of this was done with¬ 
out any thorough investigation and prosecution of those immediately 
responsible for the atrocities, out of which might have come some proof or 
indication of personal culpability on petitioner's part. Instead the loose 
charge was made that great numbers of atrocities had been committed and 
that petitioner was the commanding officer ; hence he must have been 
guilty of disregard of duty. Under that charge the Commission was free 
to establish whatever standard of duty on petitioner's part that it desired. 
By this flexible method a victorious nation may convict and execute any or 
all leaders of a vanquished foe, depending upon the prevailing degree of 
vengeance and the absence of any objective judicial review.” 


III. DISSENTING JUDGMENT OF MR. JUSTICE RUTLEDGE 
(i) Opening Remarks 

Mr. Justice Rutledge claimed that Yamashita’s trial was a novelty in 
United States history, both legally and historically. There must be room 
in law for growth, but it was necessary for the judges to keep in view the 
traditions of the past, of which none was “ older or more universally pro¬ 
tective against unbridled power than due process of law in the trial and 
punishment of men, that is, of all men, whether, citizens, aliens, alien enemies 
or enemy belligerents. Mr. Justice Rutledge expressed his view in these 
words : “ With all deference to the opposing views of my brethren, whose 
attachment to that tradition needless to say is no less than my own, I cannot 
believe in the lace ol this record that the petitioner has had the fair trial our 
Constitution and laws command.” 


It is not in our tradition,” continued Mr. Justice Rutledge, “ for 
anyone to be charged with crime which is defined after his conduct, 
alleged to be criminal, has taken place ; ( l ) or in language not sufficient 
to inlorm him ol the nature of the offence or to enable him to make 
defence.(-) Mass guilt we do not impute to individuals, perhaps in 
any case but certainly in none where the person is not charged or shown 


OJ “ Cummings v. Missouri, 4 Wall. 277 ; firing v. Missouri, 107 U.S. 221.” 
r y> “ ?Ti k l"S, Co - l- Vniled States, 209 U.S. 56. 83-84 United Stales v. Cohen 

59 60['* C °" ~ 55 U S ' 8 ’ Cf ' Screws v - United Slates, 325 U.S. 91. See . . .” (as pp. 
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actively to have participated in knowingly to have failed in taking 
action to prevent the wrongs done by others, having both the duty and 
the power to do so. 

“ It is outside our basic scheme to condemn men without giving 
reasonable opportunity for preparing defence if 1 ) in capital or other 
serious crimes to convict on ‘ official documents . . . ; affidavits ; . . . 
documents or translations thereof; diaries . . . , photographs, 
motion picture films and . . . newspapers ’(*) or on hearsay, once, 
twice or thrice removed,( 3 ) more particularly when the documentary 
evidence or some of it is prepared ex parte by the prosecuting authority 
and includes not only opinion but conclusions of guilt. Nor in such 
cases do we deny the rights of confrontation of w itnesses and cross- 
examination.( 4 ) 

“ Our tradition does not allow conviction by tribunals both authorised 
and bound! 5 ) by the instrument of their creation to receive and consider 
evidence which is expressly excluded by Act of Congress or by treaty 
obligation ; nor is it in accord with our basic concepts to make the 
tribunal, specially constituted for the particular trial, regardless of 
those prohibitions the sole and exclusive judge of the credibility, pro¬ 
bative value and admissibility of whatever may be tendered as evidence. 

“ The matter is not one merely of the character and admissibility ot 
evidence. It goes to the very competency of the tribunal to try and 
punish consistently with the Constitution, the laws of the United States 
made in pursuance thereof, and treaties made under the nation s 
authority. 

“ All these deviations from the fundamental law, and others, occurred 
in the course of constituting the Commission, the preparation for trial 
and defence, the trial itself, and therefore, in effect, in the sentence 
imposed. Whether taken singly in some instances as departures from 
specific constitutional mandates or in totality as in violation ol the Filth 
Amendment's command that no person shall be deprived of file, liberty 
or property without due process of law, a trial so vitiated cannot w ith¬ 
stand constitutional scrutiny.” 

The only basic protection accorded to the petitioner had been repre¬ 
sentation by able Counsel: yet this had lost much of its value because of 
the denial of reasonable opportunity for them to perform their 1 unction. 

(») “ Hawk v. Olson, No. 17, October Term, 1945, decided 13th November. 1945 ; 
Snyder v. Massachusetts, 291 U.S. 97, 105 : " What may not be taken away is notice ol 
the charge and an adequate opportunity to be heard in defence of it." See . . . ' (as 
pp. 62-3). . 

( 2 ) “ The commission’s findings state : “ We have received for analysis and evaluation 
423 exhibits consisting of official documents of the United States Army, the United States 
State Department, and the Commonwealth of the Philippines ; affidavits ; captured 
enemy documents or translations thereof 1 ; diaries taken from Japanese personnel, photo¬ 
graphs, motion picture films, and Manila newspapers.” 

Concerning the specific nature of these elements in the proof, the issues to which they 
were directed, and their prejudicial effects, sec text infra and notes in . . ." (now pp. 57-6.). 

C) “ Queen v. Hepburn. 7 Cranch. 289 ; Donnelly v. United Slates, 228 U.S. 243, 273. 
See . . (as p. 61, note 2.) 

( 4 ) “ Motes v. United States, 178 U.S. 471 ; Paoni v. United States, 281 Fed. 801. 
See . . (as pp. 57-63.) 

( 5 ) The judgment here made a cross-reference to the material now set out on page 58, 
note 1, and pages 60-1 and 62-3. 
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Mr. Justice Rutledge summed up his view as follows: “ On this denial 
and the Commission's invalid constitution specifically, but also more 
generally upon the totality of departures from constitutional norms inherent 
in the idea of a fair trial, I rest my judgment that the Commission was with¬ 
out jurisdiction from the begiming to try or punish the petitioner and that, 
if it had acquired jurisdiction then, its power to proceed was lost in the course 
of what was done before and during trial.” 

The only hypothesis on which either of these conclusions be avoided was 
“ that an enemy belligerent in petitioner’s position is altogether beyond the 
pale of constitutional protection, regardless of the fact that hostilities had 
ended and he had surrendered with his country. The Government has so 
argued, urging that we are still at war with Japan and all the power of the 
military effective during active hostilities in theatres of combat continues in 
full force unaffected by the events of 14th August, 1945, and after. 

“ In this view the action taken here is one of military necessity, exclusively 
within the authority of the President as Commander-in-Chief and his military 
subordinates to take in warding off military danger and subject to no 
judicial restraint on any account, although somewhat inconsistently it is 
said this Court may 4 examine ’ the proceedings generally. 

" As I understand the Court, this is in substance the effect of what has 
been done For I cannot conceive any instance of departure from our 
basic concepts of fair trial, if the failures here are not sufficient to produce 
that effect.” 

Mr. Justice Rutledge's attitude to this argument was expressed in these 
words: 

We are technically still at war, because peace has not been 
negotiated finally or declared. But there is no longer the danger which 
always exists before surrender and armistice. Military necessity does 
not demand the same measures. The nation may be more secure now 
than at any time after peace is officially concluded. In these facts is 
one great difference from Ex parte Quirin, 317 U.S. 1. Punitive action 
taken now can be effective only for the next war, for purposes of military 
security. And enemy aliens, including belligerents, need the attenuated 
protections our system extends to them more now than before hostilities 
ceased or than they may after a treaty of peace is signed. Ample 
power there is to punish them or others for crimes, whether under the 
Laws of War during its course or later during occupation. There can 
be no question of that. The only question is how it shall be done, 
consistently with universal constitutional commands or outside thier 
restricting effects. In this sense I think the Constitution follows the 
flag. 

“ The other thing to be mentioned in order to be put aside is that 
we have no question here of what the military might have done in a 
field of combat. There the maxim about the law becoming silent in 
the noise of arms applies. The purpose of battle is to kill. But it 
does not follow that this would justify killing by trial after capture or 
surrender, without compliance with laws or treaties made to apply in 
such cases, whether trial is before or after hostilities end.” 
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The Judgment continues: “ My basic difference is with the Court's 
view that provisions of the Articles of War and of treaties are not made 
applicable to this proceeding and with its ruling that, absent such applicable 
provisions, none of the things done so vitiated the trial and sentence as to 
deprive the Commission of jurisdiction.” 

Mr. Justice Rutledge expressed his agreement w ith the views of Mr. Justice 
Murphy with respect to the substance of the crime, and went on to state: 

4 My own primary concern will be with the constitution of the Comm ssion 
and other matters taking place in the course of the proceedings, relating 
chiefly to the denial of reasonable opportunity to prepare petitioner's 
defence and the sufficiency of the evidence, together with serious questions 
of admissibility, to prove an offence, all going as I think to the Commission's 
jurisdiction,” but, before proceeding to his first major topic, he claimed that 
44 although it was ruled in Ex parte Quirin, supra, that this Court had no 
function to review the evidence, it was not there or elsewhere determined 
that it could not ascertain whether conviction is founded upon evidence 
expressly excluded by Congress or treaty ; nor does the Court purport to 
do so now.” 

(ii) The Range of Evidence Admitted 

Section 16 of the Regulations Governing the Trial of War Criminals, by 
which the directive of General MacArthur to General Styer(’) was 
accompanied, permitted, in the words of Mr. Justice Rutledge, reception of 
documents, reports, affidavits, depositions, diaries, letters, copies of docu¬ 
ments, or other secondary evidence of their contents, hearsay, opinion 
evidence and conclusions, in fact of anything which in the Commission's 
opinion 44 would be of assistance in proving or disproving the charge,” 
without any of the usual modes of authentication.( 2 ) 

The learned Judgment continues : 

44 A more complete abrogation of customary safeguards relating to 
the proof, whether in the usual rules of evidence or any reasonable 
substitute and w hether for use in the trial of crime in the civil courts 
or military tribunals, hardly could have been made. So far as the 
admissibility and probative value of evidence was concerned, the 
directive made the Commission a law unto itself. 


(*) See pp. 2-3. 

C) “ 16. Evidence.—(a) The Commission shall admit such evidence as in its opinion 
would be of assistance in proving or disproving the charge, or such as in the commission’s 
opinion would have probative value in the mind of a reasonable man. In particular, 
and without limiting in any way the scope of the foregoing general rules, the following 
evidence may be admitted : 

(1) Any document which appears to the Commission to have been signed or issued 
officially by any officer, department, agency, of member of the armed forces of any 
government, without proof of the signature or of the issuance of the document. 

(2) Any report which appears to the Commission to have been signed or issued by 
the International Red Cross or a member thereof, or by a medical doctor or any 
medical service personnel, or by an investigator or intelligence officer, or by any 
other person whom the commission finds to have been acting in the course of his 
duty when making the report. 

(3) Affidavits, depositions, or other statements taken by an officer detailed for that 
purpose by military authority. 

(4) Any diary, letter or other document appearing to the Commission to contain 
information relating to the charge. 

(5) A copy of any document or other secondary evidence of its contents, if the 
Commission believes that the original is not available or cannot be produced w ithout 
undue delay. , . 
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“ It acted accordingly. As against insistent and persistent objection 
to the reception of all kinds of * evidence,’ oral, documentary and 
photographic, for nearly every kind of defect under any of the usual 
prevailing standards for admissibility and probative value, the Com¬ 
mission not only consistently ruled against the defence, but repeatedly 
stated i was bound by the directive to receive the kinds of evidence it 
specified,! 1 ) reprimanded counsel for continuing to make objection, 
declined to hear further objections, and in more than one instance 
during the course of the proceedings reversed its rulings favourable 
to the defence, where initially it had declined to receive what the 
prosecution offered. Every conceivable kind of statement, rumour, 
report, at first, second, third or fur.her hand, written, printed or oral, 
and one ' propaganda ’ film were allowed to come in, most of this 
relating to atrocities committed by roops under petitioner's command 
throughout the several thousand islands of the Philippine Archipelago 
during the period of active hostilities covered by the American forces’ 
return to and recapture of the Philippines. 

“ The findings reflect the character of the proof and the charge. The 
statement quoted above! 2 ) gives only a numerical idea of the instances 
in which ordinary safeguards in reception of written evidence were 
ignored. In addition to these 423 ‘ exhibits,’ the findings state the 
Commission " has heard 286 persons during the course of this trial, 
most of whom have given eye-witness accounts of what they endured 
or what they saw. . . .’ ” 


(iii) The Question of the Accused's Knowledge 

Mr. Justice Rutledge’s judgment continues: 

But there is not a suggestion in the findings that petitioner personally 
participated in, was present at the occurrence of, or ordered any of 
these incidents, with the exception of the wholly inferential suggestion 
noted below. Nor is there any express finding that he knew of any 
one of the incidents in particular or of all taken together. The only 
inferential findings that he had knowledge, or that the Commission so 
found, are in the statement that ‘ the crimes alleged to have been 
permitted by the accused in violation of the Laws of War may be grouped 
into three categories ' set out below,! 3 ) in the further statement that 


|f) n one instance the president of the Commission said : ‘ The rules and regulations 
which guide this Commission arc binding upon the Commission and agencies provided 
to assist the Commission. . . . We have been authorised to receive and weigh such 
evidence as we can consider to have probative value, and further comments by the Defence 
on the right which we have to accept this evidence is decidedly out of order.' But see 
note 19. (At present set out on pages 60-1.) 

( ! ) See p. 55, note 2. 

* * „ N a"*jy.. • 1) Starvation, execution or massacre without trial and maladministration 
generally of civilian internees and prisoners of war ; (2) Torture, rape, murder and mass 
execution o very large numbers of residents of the Philippines, including women and 
children and members of religious orders, by starvation, beheading, bayoneting, clubbing, 
hanging, burning alive, and destruction by explosives ; (3) Burning and demolition 
without adequate military necessity of large numbers of homes, places of business, places 
ol religious worship, hospitals, public buildings, and educational institutions. In point 
of time, the offences extended throughout the period the Accused was in command of 
Japanese troops in the Philippines. In point of area, the crimes extended through the 
Philippine Archipelago, although by far the most of the incredible acts occurred on Luzon."* 
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* the Prosecution presented evidence to show that the crimes were so 
extensive and so widespread, both as to time and area, that they must 
either have been w ilfully permitted by the accused, or secretly ordered 
by ’ him; and in the conclusion of guilt and the sentence.! 1 ) 
(Emphasis added.) Indeed the Commission’s ultimate findings draw 
no express conclusion of knowledge, but state only two things: (1) the 
fact of widespread atrocities and crimes ; (2) that petitioner * failed to 
provide effective control ... as required by the circumstances.’ 

“ This vagueness, if not vacuity, in the findings runs throughout the 
proceedings, from the charge itself through the proof and the findings, 
to the conclusion. It affects the very gist of the offence, whether that 
was wilful, informed and intentional omission to restrain and control 
troops known by petitioner to be committing crimes or was only a 
negligent failure on his part to discover this and take whatever measures 
he then could to stop the conduct. 

“ Although it is impossible to determine from what is before us 
whether petitioner in fact has been convicted of one or the other or of 
both these things, the case has been presented on the former basis and, 
unless as is noted below there is fatal duplicity, it must be taken that 
the crime charged and sought to be proved was only the failure, with 
knowledge, to perform the commander’s function to control, although 
the Court’s opinion nowhere expressly declares that knowledge was 
essential to guilt or necessary to be set forth in the charge.” 

In a footnote to these paragraphs, Mr. Justice Rutledge pursues the 
point further: 

“ The charge, set forth at the end of this note, is consistent with 
either theory—or both—and thus ambiguous, as were the findings. 
See note! 1 ) below .The only word implying knowledge was ‘ permitting.’ 
If ‘wilfully ’ is essential to constitute a crime or charge of one. otherwise 
subject to the objection of ‘ vagueness,’ cf. Screws v. United States, 
325 U.S. 91, it would seem that ‘ permitting ’ alone would hardly be 
sufficient to charge * wilful and intentional ’ action or omission ; and, 
if taken to be sufficient to charge knowledge, it would follow necessarily 
that the charge itself was not drawn to state and was insufficient to 
support a finding of mere failure to detect or discover the criminal 
* conduct of others. 

(i) •• in addition the findings set forth that captured orders of subordinate officers gave 
proof that * they, at least,’ ordered acts * leading directly to atrocities : that the proof 
offered to the Commission alleged criminal neglect ... as well as complete failure by the 
higher echelons of command to detect and prevent cruel and inhuman treatment accorded 
by local commanders and guards * ; and that, although ' the defence had established the 
difficulties faced by the Accused ’ with special reference among other things to the discipline 
and morale of his troops under the * swift and overpowering advance of American forces, 
and notwithstanding he had stoutly maintained his complete ignorance ol the crimes, 
still he was an officer of long experience ; his assignment was one of broad responsibility ; 
it was his duty * to discover and control ' crimes by his troops, if widespread, and thcrelore 
* The Commission concludes : (1) That a series of atrocities and other high crimes have 
been committed by members of the Japanese armed forces under your command against 
the people of the United States, their allies and dependencies throughout the Philippine 
Islands ; that they were not sporadic in nature but in many cases were methodically 
supervised by Japanese officers and non-commissioned officers ; (2) that during the period 
in question you failed to provide effective control of your troops as was required by the 
circumstances. ... ,, 

" * Accordingly upon secret written ballot, two-thirds or more of the members con¬ 
curring. the Commission finds you guilty as charged and sentences you to death by hanging. 
(Emphasis added.) ” 
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" At the most‘ permitting ’ could charge knowledge only by inference 
or implication. And reasonably the word could be taken in the con¬ 
text of the charge to mean ' allowing ’ or ‘ not preventing,’ a meaning 
consistent with absence of knowledge and mere failure to discover. 
In capital cases such ambiguity is wholly out of place. The proof was 
equally ambiguous in the same respect, so far as we have been informed, 
and so, to repeat, were the findings. The use of ‘ wilfully,’ even 
qualified by a ‘ must have,’ one time only in the findings hardly can 
supply the absence of that or an equivalent word or language in the 
charge or in the proof to support that essential element in the 
crime. . . 

The judgment itself then goes on : 

"It is in respect to this feature especially, quite apart from the 
reception of unverified rumour, report, etc., that perhaps the greatest 
prejudice arose lrom the admission of untrustworthy, unverified, 
unauthenticated evidence which could not be probed by cross- 
examination or other means of testing credibility, probative value or 
authenticity. 

Counsel for the defence have informed us in the brief and at the 
argument that the sole proof of knowledge introduced at the trial was 
in the form ot ex parte affidavits and depositions. Apart from what 
has been excepted from the record in the applications and the briefs, 
and such portions of the record as l have been able to examine, it has 
been impossible for me fully to verify counsel’s statement in this respect. 
But the Government has not disputed it; and it has maintained that 
we have no right to examine the record upon any question * of 
evidence. Accordingly, without concession to that view, the state¬ 
ment of counsel is taken for the fact. And in that state of things, 
petitioner has been convicted of a crime in which knowledge is an 
essential element, with no proof of knowledge other than what would 
be inadmissible in any other capital case or proceeding under our system, 
civil or military, and which furthermore Congress has expressly com¬ 
manded shall not be received in such cases tried by military commissions 
and other military tribunals.(’) 

Moreover counsel assert in the brief, and this also is not denied, 
that the sole proof made of certain of the specifications in the Bills of 
Particulars was by e.v parte affidavits. It was in relation to this also 
vital phase of the proof that there occurred one of the Commission's 
reversals of its earlier rulings in favour of the defence, a fact in itself 
conclusive demonstration of the necessity to the Prosecution's case of 
the prohibited type of evidence and of its prejudicial effects upon the 
Defence.” 

A footnote explains the reference to one of the Commission’s reversals 
of it* earlier rulings ” : " On 1st November, early in the trial, the President 
of the Commission stated :' 1 think the Prosecution should consider the 
desirability ot striking certain items. The Commission feels that there 
must be witnesses introduced on each of the specifications or items. It has 
no ohjee tion to considering affidavits, hut it is unwilling to form an opinion 

(') Sec p. 63-9 for the material to which the judgment here makes cross-references. 
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of a particular item based solely on an affidavit. Therefore, until evidence 
is introduced, these particular exhibits are rejected.’ (Emphasis added.) 

“ Later evidence of the excluded type was offered, to introduction of 
which the Defence objected on various grounds including the prior 
ruling. At the Prosecution’s urging the Commission withdrew to 
deliberate. Later it announced that ‘ after further consideration, the 
Commission reverses that ruling [of 1st November] and affirms its 
prerogative of receiving and considering affidavits or depositions, if it 
chooses to do so, for whatever probative value the Commission believes 
they may have, without regard to the presentation of some partially 
corroborative oral testimony.’ It then added : ‘ The Commission 
directs the Prosecution again to introduce the affidavits or depositions 
then in question, and other documents of similar nature which the 
Prosecution stated has been prepared for introduction.’ (Emphasis 
added.) . 

“ Thereafter this type of evidence was consistently received and again, 
by the undisputed statement of counsel, as the sole proof of many of 
the specifications of the bills, a procedure which they characterise 
correctly in my view as having * in effect, stripped the proceeding of all 
semblance of a trial and converted it into an e.v parte investigation.’ ” 

(iv) Concluding Remarks on the Type of Evidence Admitted 

The Judgment continues: 

“ These two basic elements in the proof, namely, proof of knowledge 
of the crimes and proof of the specifications in the bills, that is, of the 
atrocities themselves, constitute the most important instances perhaps, 
if not the most flagrant.(') of departure not only from the express 
command of Congress against receiving such proof but lrom the whole 
British-American tradition of the common law and the Constitution. 
Many others occurred, which there is neither time nor space to 
mention.( 2 ) 

“ Petitioner asserts, and there can be no reason to doubt, that bv 
the use of all this forbidden evidence he was deprived of the right of 
cross-examination and other means to establish the credibility of the 
deponents or affiants, not to speak ot the authors ot reports, letters, 
documents and newspaper articles : o r opportunity to determine whether 
the multitudinous crimes specified in the bills were committed in tact 
by troops under his command or by naval or air force troops not under 
his command at the time alleged ; to ascertain whether the crimes 
attested were isolated acts ot individual soldiers or were military acts 
committed by troops units acting under supervision of officers , and. 

(') " This perhaps consisted in the showing or the so-called propaganda film. ‘ Orders 
from Tokvo,’ portraying scenes of battle destruction in Manila, which counsel say was 
not in itself seriously objectionable.’ Highly objectionable, inflammatory and prejudicial 
however, was the accompanying sound track with comment that the him was cm e ** 
which will convict,' mentioning petitioner specifically by name. 

(-) “ Innumerable instances of hearsay, once or several times removed relating to all 
manner or incidents, rumours, reports, etc., were among these Many instances tocc arc 
shown of the use of opinion evidence and conclusions of guilt, including reports made 
after ex pane investigations by the War Crimes Branch of the Judge Advocate General s 
Department, which it was and is urged had the effect of putting the prosecution on he 
witness stand ' and or usurping the commission s function as judge of 
facts, ft is said also that some of the reports were received as the sole proof ot some ot 
the specifications." 
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finally, whether ‘ in short, there was such a “ pattern ” of conduct as 
the Prosecution alleged and its whole theory of the crime and the 
evidence required to be made out.’ 

“ He points out in this connection that the Commission based its 
decision on a finding as to the extent and number of the atrocities and 
ihat this of itself establishes the prejudicial effect of the affidavits, etc., 
and of the denial resulting from their reception of any means of probing 
the evidence they contained, including all opportunity for cross- 
examination. Yet it is said there is no sufficient showing of prejudice. 
The effect could not have been other than highly prejudicial. The matter 
is not one merely of' rules of evidence.’ It goes, as will appear more 
fully later, to the basic right of defence, including some fair opportunity 
to test probative value. 

" Insufficient as this recital is to give a fair impression of what was 
done, it is enough to show that this was no trial in the traditions of 
the common law and the Constitution. If the tribunal itself was not 
strange to them otherwise, it was in its forms and modes of procedure, 
in the character and substance of the evidence it received, in the denial 
of all means to the accused and his counsel for testing the evidence, 
in the brevity and ambiguity of its findings made upon such a mass of 
material and. as will appear, in the denial of any reasonable opportunity 
for preparation of the defence. Because this last deprivation not only 
is important in itself, but is closely related to the departures from all 
limitations upon the character of and modes of making the proof, it 
will be considered before turning to the important legal questions 
relating to whether all these violations of our traditions can be brushed 
aside as not forbidden by the valid Acts of Congress, treaties and the 
Constitution, in that order. If all these traditions can be so put away, 
then indeed w ill w e have entered upon a new but foreboding era of law.” 

(v) The Alleged Denial of Opportunity to Prepare Defence 

Mr. Justice Rutledge claimed that Yamashita’s six Defence Counsel 
would have found it impossible to prepare adequately, during the three 
weeks before the trial, a defence against the 64 items contained in the Bill 
of Particulars,! 1 ) “ had nothing more occurred.” He went on : 

“ But there was more. On the first day of the trial, 29th October, 
the Prosecution filed a Supplemental Bill of Particulars, containing 
59 more specifications of the same general character, involving perhaps 
as many incidents occurring over an equally wide area. A copy had 
been given the Defence three days earlier. One item. No. 89, charged 
that American soldiers, prisoners of war, had been tried and executed 
without notice having been given to the Protecting Power of the United 
States in accordance with the requirements of the Geneva Convention, 
which it is now argued, strangely, the United States was not required 
to observe as to petitioner's trial.” 

After recapitulating the various requests of the Defence for a con¬ 
tinuance, I s ) Mr. Justice Rutledge expressed the following view : 

(') See p. 4. 

I 2 ) And also the Commission's rulings of 1st and 5th November, 1945, regarding 
admissibility of uncorroborated affidavits. See pp. 10, 15-16, 23 and 60-1. 


“ Further comment is hardly required. Obviously the burden 
placed upon the Defence, in the short time allowed for preparation on 
the original bill, was not only ‘ tremendous.’ In view of all the facts, 
it was an impossible one, even though the time allowed was a week 
longer than asked. But the grosser vice was later when the burden 
was more than doubled by service of the supplemental bill on the eve 
of trial, a procedure which taken in connection with the consistent 
denials of continuance and the Commission's later reversal of its rulings 
favourable to the Defence was wholly arbitrary, cutting ofT the last 
vestige of adequate chance to prepare defence and imposing a burden 
the most able counsel could not bear. This sort of thing has no place 
in our system of justice, civil or military. Without more, this wide 
departure from the most elementary principles of fairness vitiated the 
proceeding. When added to the other denials of fundamental right 
sketched above, it deprived the proceeding of any semblance of trial 
as we know that institution.” 


(vi) The Question of the Applicability of the Articles of H'ar 

On the point, Mr. Justice Rutledge said : 

“ The Court's opinion puts the proceeding and the petitioner, in so 
far as any rights relating to his trial and conv iction are concerned, wholly 
outside the Articles of War. In view of what has taken place, I think 
the decision’s necessary effect is also to place them entirely beyond 
limitation and protection, respectively, by the Constitution. I disagree 
as to both conclusions or effects. 

“ The Court rules that Congress has not made Articles 25 and 38 
applicable to this proceeding. I think it has made them applicable to 
this and all other military commissions or tribunals. If so the Com¬ 
mission not only lost all power to punish petitioner by what occurred 
in the proceedings. It never acquired jurisdiction to try him. For 
the directive by which it was constituted, in the provisions of Section 
16,0) was squarely in conflict with Articles 25 and 38 of the Articles 
of War( 2 ) and therefore was void. 

(>) A cross-reference is here made to the material now on page 57, note 2. 

( 2 ) “ Article 25 is as follows : ‘ A duly authenticated deposition taken upon reasonable 
notice to the opposite party may be read in evidence before any military court or commission 
in any case not capital, or in any proceeding before a court of inquiry or a military board, if 
such deposition be taken when the witness resides, is found, or is about to go beyond the 
State, Territory, or district in which the court, commission, or board is ordered to sit, or 
beyond the distance of one hundred miles from the place of trial or hearing, or when it 
appears to the satisfaction of the court, commission, board, or appointing authority that 
the witness, by reason of age, sickness, bodily infirmity, imprisonment, or other reasonable 
cause, is unable to appear and testify in person at the place of trial or hearing : Provided, 
that testimony bv deposition may be adduced for the defence in capital cases.' (Emphasis 
added.) 10 U.S.C. s. 1496.” 

‘‘ Article 38 reads : * The President may, by regulations which he may modify from time 
to time, prescribe the procedure, including modes of proof, in cases before courts martial, 
courts of inquiry, military commissions, and other military tribunals, which regulations shall 
in so far as he shall deem practicable, apply the rules of evidence generally recognised in 
the trial of criminal cases in the district courts of the United States: Prov ided, That 
nothing contrary to or inconsistent with these articles shall be so prescribed : Provided 
further. That all rules made in pursuance of this article shall be laid before the Congress 
annually.' (Emphasis added.) 10 U.S.C. s. 1509.” 
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“ Article 25 allows reading of depositions in evidence, under pres¬ 
cribed conditions, in the plainest terms ' before any military court or 
commission in any case not capital ,’ providing, however, that 
" testimony by deposition may be adduced for the defence in capital 
cases.' (Emphasis added.) This language clearly and broadly covers 
every kind of military tribunal, whether 4 court ’ or 4 commission.’ 
It cotcrs all capital cases. It makes no exception or distinction for 
any accused. - 

44 Article 38 authorises the President by regulations to prescribe 
procedure, including modes of proof, even more all-inclusivcly if 
possible, 4 in cases before courts martial, courts of inquiry, military 
commissions, and other military tribunals.’ Language could not be 
more broadly inclusive. No exceptions arc mentioned or suggested, 
whether of tribunals or of accused persons. Every kind of military 
body for performing the function of trial is covered. That is clear from 
the face of the Article. 

“ Article 38 moreover limits the President’s power. He is so far 
as practicable to prescribe 4 the rules of evidence generally recognised 
in the trial of criminal cases in the district courts of the United States,’ 
a clear mandate that Congress intended all military trials to conform 
as closely as possible to our customary procedural and evidentiary 
protections, constitutional and statutory, for accused persons. But 
there are also two unqualified limitations, one 4 that nothing contrary 
to or inconsistent with these articles [specifically here Article 25] shall 
be so prescribed ' : the other 4 that all rules made in pursuance of 
this article shall be laid before the Congress annually.’ 

44 Notwithstanding these broad terms the Court, resting chiefly on 
Article 2, concludes the petitioner was not among the persons there 
declared to be subject to the Articles of War and therefore the Com¬ 
mission which tries him is not subject to them. That Article does not 
cover prisoners of war or war criminals. Neither does it cover 
civilians in occupied territories, theatres of military operations or other 
places under military jurisdiction within or without the United States 
or territory subject to its sovereignty, whether they be neutrals or enemy 
aliens, even citizens of the United States, unless they are connected in 
the manner Article 2 prescribes with our armed forces, exclusive of 
the Navy. 

44 The logic which excludes petitioner on the basis that prisoners of 
war are not mentioned in Article 2 would exclude all these. I strongly 
doubt the Court would go so far, if presented with a trial like this in 
such instances. Nor docs it follow necessarily that, because some 
persons may not be mentioned in Article 2, they can be tried without 
regard to any of the limitations placed by any of the other Articles 
upon military tribunals. 

44 Article 2 in defining persons 4 subject to the Articles of War ’ was, 

I think, specifying those to whom the Articles in general were applicable. 
And there is no di .pute that most of the Articles are not applicable to 
the petitioner. It does not follow, however, and Article 2 does not 
provide, that there may not be in the Articles specific provisions covering 
persons other than those specified in Article 2. Had it so provided. 
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Article 2 would have been contradictory not only of Articles 25 and 38 
but also of Article 15 among others. 

44 In 1916, when the last general revision of the Articles of War took 
place,(*) for the first time certain of the Articles were specifically made 
applicable to military commissions. Until then they had applied only 
to courts martial. There were two purposes, the first to give statutory 
recognition to the military commission without loss of prior jurisdiction 
and the second to give those tried before military commissions some 
of the more important protections afforded persons tried by courts 
martial. 

“ In order to effectuate the first purpose, the Army proposed Article 
15.( 2 ). To effectuate the second purpose. Articles 25 and 38 and several 

(’) “ Another revision of the Articles of War took place in 1920. At this lime Article 
15 was slightly amended. 

In 1916 Article 15 was enacted to read : 4 The provisions of these Articles conferring 
jurisdiction upon courts martial shall not be construed as depriving military commissions, 
provost courts, or other military tribunals of concurrent jurisdiction in respect of offenders 
or offences that by the Law of War may be lawfully triable by such military commissions, 
provost courts, or other military tribunals.’ (Emphasis added.) 

The 1920 amendment put in the words 4 by statute or 4 before the words 4 by the Law of 
War ’ and omitted the word 4 lawfully 4 .” 

( 2 ) 44 Speaking at the Hearings before the Committee on Military Affairs, House of 
Representatives, 62nd Cong., 2nd Sess., printed as an Appendix to S. Rep. 229, 63rd 
Cong., 2nd Sess., General Crowder said : 

4 The next article. No. 15, is entirely new, and the reasons for its insertion in the 
code are these : In our War with Mexico two war courts were brought into existence 
by orders of General Scott, viz., the military commission and the council of war. By 
the military commission General Scott tried cases cognisable in time of peace by ci\ it 
courts, and by the council of war he tried offences against the Laws of War. The 
council of war did not survive the Mexican War period, and in our subsequent wars its 
jurisdiction has been taken over by the military commission, which during the Civil 
War period tried more than 2,000 cases. While the military commission has not 
been formally authorised by statute, its jurisdiction as a war court has been upheld 
by the Supreme Court of the United States. It is an institution of the greatest 
importance in a period of war and should be preserved. In the new code the juris¬ 
diction of courts martial has been somewhat amplified by the introduction of the phrase 
44 Persons subject to military law.” There will be more instances in the future than in the 
past when the jurisdiction of courts martial will overlap that of the war courts, and the 
question would arise whether Congress having vested jurisdiction by statute the 
common law or war jurisdiction was not ousted. 1 w ish to make it perfectly plain 
by the new article that in such cases the jurisdiction of the war court is concurrent.' 
S’. Rep. No. 229, 63rd Cong., 2nd Sess., p. 53. (Emphasis added.) 

44 And later, in 1916, speaking before the Sub-committee on Military Affairs of the Senate 
at their Hearings on S. 3191, a project for the revision of the Articles of War, 64th Cong.. 
1st Sess., printed as an Appendix to the S. Rep. 230,64th Cong., 1st Sess., General Crowder 
explained at greater length : 

4 Article 15 is new. We have included in article 2 as subject to military law a 
number of persons who are also subject to trial by military commissions. A military 
commission is our common-law war court. It has no statutory existence, though it 
is recognised by statute law. As long as the articles embraced them in the designation 
44 persons subject to military law,” and provided that they might be tried by court 
martial, l was afraid that, having made a special provision for their court martial, it 
might be held that the provision operated to exclude trials by military commission and 
other war courts ; so this new article was introduced. . . .' 

44 It just saves to these war courts the jurisdiction they now have and makes it a concurrent 
jurisdiction with courts martial, so that the military commander in the field in time of war 
will be at liberty to employ either form of court that happens to be convenient. Both classes 
of courts have the same procedure. For the information of the committee and in explanation 
of these war courts to which I have referred 1 insert here an explanation from Winthrop’s 
Military Law and Precedents : 

4 The military commission—a war court—had its origin in G.O. 20, Headquarters 
of the Army at Tampico, 19th February, 1847 (General Scott). Its jurisdiction was 
confined mainly to criminal offences of the class cognisable by civil courts in time ol 

continued on next page' 
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others were proposed.* 1 ) But as the Court now construes the Articles 
of War, they have no application to military commissions before which 
alleged offenders against the Laws of War are tried. What the Court 
holds in effect is that there are two types of military commission, one 
to try offences which might be cognisable by a court martial, the other 
to try war crimes, and that Congress intended the Articles of War 
referring in terms to military commissions without exception to be 
applicable only to the first type. 

“ This misconceives both the history of military Commissions and 
the legislative history of the Articles of War. There is only one kind of 
military Commission. It is true, as the history noted shows, that what 
is now called ‘ the military commission ’ arose from two separate 
military courts instituted during the Mexican War. The first military 
court, called by General Scott a * military commission,’ was given juris¬ 
diction in Mexico over criminal offences of the class cognisable by civil 
courts in time of peace. The other military court, called a ‘ council of 
war' was given jurisdiction over offences'against the Laws of War. 
\N inthrop. Military Law and Precedents (2nd Edition, reprinted 1920) 
*1298-1299. During the Civil War* the two jurisdictions of the earlier 
commission and council respectively . . . [were] united in the . . . 
war court, tor which the general designation of’ military commission ’ 
was retained as the preferable one.” Winthrop, supra , at *1299. 
Since that time there has been only one type of military tribunal called 
the military commission, though it may exercise different kinds of 

continued front previous pope. 

peace committed by inhabitants of the theatre of hostilities. A further war court 
was originated by General Scott at the same time, called “ council of war,” with 
jurisdiction to try the same classes of persons for violations of the Laws of War mainly 
guerrillas. These two jurisdictions were united in the later war court of the Civil War 
and Spanish War periods, for which the general designation of “ military commission " 
was retained. The military commission was given statutory recognition in section 
30. act of 3rd March, 1863, and in various other statutes of that period. The United 
States Supreme Court has acknowledged the validity of its judgments (Ex parte 
Vallandigham, 1 Wall. 243 and Coleman v. Tennessee, 97 U.S. 509J. It tried more 
than 2.000 cases during the Civil War and reconstruction period. Its composition, 
constitution, and procedure follows the analogy of courts martial. Another war court 
is the provost court, an inferior court w ith jurisdiction assimilated to that of justices 
of the peace and police courts ; and other war courts variously designated “ courts 
of conciliation, ” arbitrators. ” military tribunals ” have been convened by 
military commanders in the exercise of the war power as occasion and necessity 
dictated.’ 

Y et, as I have said, these war courts never have been formally authorised by statute. 

‘ Senator Colt: They grew out of usage and necessity ? 

General Crowder: Out ot usage and necessity. 1 thought it was just as well as 
inquiries would arise, to put this information in the record.’ S. Rep. No. 130,64th Cong., 
1st Sess. (I9I6J p. 40. (Emphasis added.) 

Article 15 was also explained in the ‘ Report of a committee on the proposed revision 
ol the Articles of War. pursuant to instructions of the Chief of Staff, 10th March 1915,’ 
included in Revision of the Articles of War, Comparative Prints, etc., 1904-1920, J.A.G.O., 
as follows: .... 

A number of articles ... of the revision have the effect of giving courts martial 
jurisdiction over certain offenders and offences which, under the Law of War or by 
statute, are also triable by military commissions, provost courts, etc. Article 15 
is introduced lor the purpose of making clear that in such cases a court martial has 
only a concurrent jurisdiction with such war tribunals.’” 

I 1 ) “ Of course Articles 25 and 38, at the same time that they gave protection to 
delendants before military commissions, also provided for the application by such tribunals 
of modern rules of procedure and evidence.” 
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jurisdiction,! 1 ) according to the circumstances under which and purposes 
for which it is convened. 

“ The testimony of General Crowder is perhaps the most authorita¬ 
tive evidence of what was intended by the legislation, for he was its most 
active official sponsor, spending years in securing its adoption and 
revision. Articles 15, 25 and 38 particularly are traceable to his efforts. 
His concern to secure statutory recognition for military commissions 
was equalled by his concern that the statutory provisions giving this 
should not restrict their pre-existing jurisdiction. He did not wish by 
securing additional jurisdiction, overlapping partially that of the court 
martial, to surrender other. Hence Article 15. That Article had one 
purpose and one only. It was to make sure that the acquisition of 
partially concurrent jurisdiction with courts martial should not cause 
loss of any other. And it was jurisdiction, not procedure, which was 
covered by other Articles, with which he and Congress were concerned 
in that Article. It discloses no purpose to deal in any way with proce¬ 
dure or to qualify Articles 25 and 38. And it is clear that General 
Crowder at all times regarded all military commissions as being governed 
by the identical procedure. In fact, so far as Articles 25 and 38 are 
concerned, this seems obvious for all types of military tribunals. The 
same would appear to be true of other Articles also, e.g., 24 (prohibiting 
compulsory self-incrimination), 26, 27 and 32 (contempts), all except 
the last dealing with procedural matters. 

“ Article 12 is especially significant. It empowers general courts 
martial to try two classes of offenders: (1) ‘ any person subject to 
military law,' under the definition of Article 2, for any offences ' made 
punishable by these articles ’ ; (2) ‘ and any other person who by the 
Law of War is subject to trial by military tribunals,' not covered by the 
terms of Article 2. (Emphasis added). 

” Article 12 thus, in conformity with Article 15, gives the general 
court martial concurrent jurisdiction of war crimes and war criminals 
with military commissions. Neither it nor any other Article states or 
indicates there arc to be two kinds of general courts martial for trying 
war crimes : yet this is the necessary result of the Court's decision, 
unless in the alternative that would be to imply that in exercising such 
jurisdiction there is only one kind of general court martial, but there 
are two or more kinds of military commission, with wholly different 
procedures and with the result that ‘ the commander in the field ’ will 
not be free to determine whether general court martial or military com¬ 
mission shall be used as the circumstances may dictate, but must govern 
his choice by the kind of procedure he w ishes to have employed. 


p) “ Winthrop, speaking of military commissions at the time he was writing, 1896. 
says : * The offences cognisable by military commissions may thus be classed as follows . 
(I) Crimes and statutory offences cognisable by State or U.S. courts, and which would 
properly be tried by such courts if open and acting ; (2) Violations of the laws and usages 
of war cognisable by military tribunals only ; (3) Breaches of military orders or regulations 
for which offenders are not legally triable by court martial under the Articles of War. 
Emphasis added.) Winthrop. at *1309. And cf. Fairman 77 k- Law of Martial Me 
(2nd Edition 1943): ‘ Military commission taken cognisance of three categories ot criminal 
cases : offences against the Laws of War, breaches of military regulations and civilcrimcs 
which, where the ordinary courts have ceased to function, cannot ** tried nornu lly. 
(Emphasis added.) Fairman, 265-266. See also Davis, A Treatise on the Military Law 
of the United States (1915) 309-310.” 
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“ The only reasonable and, 1 think, possible conclusion to draw from 
the Articles is that the Articles which are in terms applicable to military 
commissions are so uniformly and those applicable to both such com¬ 
missions and to courts martial when exercising jurisdiction over offenders 
against the Laws of War likewise are uniformly applicable, and not 
diversely according to the person or ofTence being tried. 

” Not only the face of the Articles, but specific statements in General 
Crowder’s testimony support this view. Thus in the portion quoted 
above! 1 ) from his 1916 statement, after stating expressly the purpose of 
Article 15 to preserve unimpaired the military commission’s jurisdiction, 
and to make it concurrent with that of courts martial in so far as the two 
would overlap, ‘ so that the military commander in the field in time of war 
will be at liberty to employ either form of court that happens to be 
convenient,’ he went on to say : ’ Both classes of courts have the same 
procedure,’ a statement so unequivocal as to leave no room for question. 
And his quotation from Winthrop supports his statement, namely : 

Its [i.e., the military commission’s] composition, constitution and 
procedure follow the analogy of courts martial.’ 

“ At no point in the testimony is there suggestion that there are two 
types of military commission, one bound by the procedural provisions 
of the Articles, the other wholly free from their restraints or, as the 
Court strangely puts the matter, that there is only one kind of com¬ 
mission, but that it is bound or not bound by the Articles applicable in 
terms, depending upon who is being tried and for what offence ; for that 
very difference makes the difference between one and two. The history 
and the discussion show conclusively that General Crowder wished to 
secure and Congress intended to give statutory recognition to all forms 
of military tribunals ; to enable commanding officers in the field to use 
either court martial or miliary commission as convenience might 
dictate, thus broadening to this extent the latter’s jurisdiction and 
utility at the same time to preserve its full pre-existing jurisdiction ; and 
also to lay down identical provisions for governing or providing for the 
government of the procedure and rules of evidence of every type of 
military tribunal, wherever and however constituted.! 2 ) 

(') A cross-reference is here made to the material contained in footnote ( ! ) to p. 65. 

(’) “ In addition to the statements of General Crowder with relation to Article 15, set 
out in note (-) to p. 65. see the following statements made with reference to Article 25, in 
1912 at a hearing before the Committee on Military Affairs of the House: * We come 
now to Article 25, which relates to the admissibility of depositions. ... It will be noted 
further that the application of the old article has been broadened to include military com¬ 
missions, courts of inquiry, and military boards.' 

* Mr. Sweet. Please explain what you mean by military commission. 

General C rowder. That is our common Law of War court, and was referred to by me 
in a prior hearing. [The reference is to the discussion of Article 15.] This war court 
came into existence during the Mexican War, and was created by orders of General Scott. 
It had jurisdiction to try all cases usually cognisable in time of peace by civil courts. 
General Scott created another war court, called the * council of war,’ with jurisdiction to 
try otlcnces against the Laws of War. The constitution, composition, and jurisdiction of 
these courts have never been rcqulated by statute. The council of war did not survive the 
Mexican War period, since which its jurisdiction has been taken over by the military 
commission. The military commission received express recognition in the reconstruction 
acts, and its jurisdiction has been affirmed and supported by all our courts. It was ex¬ 
tensively employed during the Civil War period and also during the Spanish-American 
War. It is highly desirable that this important war court should be continued to be 

continued on next page. 
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“ Finally, unless Congress was legislating with regard to all military 
commissions. Article 38, which gives the President the power to 
' prescribe the procedure, including modes of proof, in cases before 
courts martial, courts of inquiry, military commissions, and other 
military tribunals ’ takes on a rather senseless meaning ; for the Presi¬ 
dent would have such power only with respect to those military com¬ 
missions exercising concurrent jurisdiction with courts martial. 

“ All this seems so obvious, upon a mere reading of the Articles them¬ 
selves and the legislative history, as not to require demonstration. And 
all this Congress knew, as that history shows. In the face of that show¬ 
ing I cannot accept the Court's highly strained construction, first, 
because 1 think it is in plain contradiction of the facts disclosed by the 
history of Articles 15, 25 and 38 as well as their language ; and also 
because that construction defeats at least two of the ends General 
Crowder had in mind, namely, to secure statutory recognition for every 
form of military tribunal and to provide for them a basic uniform mode 
of procedure or method of providing for their procedure. 

“ Accordingly, I think Articles 25 and 38 are applicable to this pro¬ 
ceeding ; that the provisions of the governing directive in section 16 
are in direct conflict with those Articles ; and for that reason the 
commission was invalidly constituted, was w ithout jurisdiction, and its 
sentence is therefore void.” 


(vii) The Question of the Applicability of the Geneva Convention 
of 1929 

On the question, the opinion of Mr. Justice Rutledge was as follows : 

“ If the provisions of Articles 25 and 38 were not applicable to the 
proceeding by their own force as Acts of Congress, I think they would 
still be made applicable by virtue of the terms of the Geneva Convention 
of 1929, in particular Article 63. And in other respects, in my opinion 
the petitioner's trial was not in accord with that treaty, namely, with 
Article 60. 

“ The Court does not hold that the Geneva Convention is not bind¬ 
ing upon the United States and no such contention has been made in 


continued from previous page. 

governed as heretofore, by the Laws of War rather than by statute. S. Rep. No. 229, 
63rd Cong., 2nd Sess., 59 ; cf. S. Rep. 130, 64lh Cong., 1st Sess., 54-55. (Emphasis 
added.) Sec also Hearings before the Sub-committoe of the Committee on Military 
Affairs of the Senate on Establishment of Military Justice, 66th Cong.. 1st Sess., 1182-1183. 

11 Further evidence that procedural provisions of the Articles were intended to apply 
to all forms of military tribunal is given by Article 24, 10 U.S.C. s. 1495, which provides 
against compulsory self-incrimination * before a military court, commission, court ol 
inquiry, or board, or before an officer conducting an investigation. This article was 
drafted so that' The prohibition should reach all witnesses, irrespective ot the class or 
military tribunal before which they appear. . . .’ (Emphasis added.) Comparative 
Print showing s. 3191 with the Present Articles of War and other Related Statutes, and 
Explanatory Notes, printed for use of the Senate Committee on Military Affairs, 64th 
Cong., 1st Sess., 17, included in Revision of the Articles of War, Comparative Prints, etc., 
1904-1920, J.A.G.O.” 
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this case.( l ) It relics on other arguments to show that Article 60, which 
provides that the protecting power shall be notified in advance of a 
judicial proceeding directed against a prisoner of war, and Article 63, 
which provides that a prisoner of war may be tried only by the same 
courts and according to the same procedure as in the case of persons 
belonging to the armed forces of the detaining power, are not properly 
invoked by the petitioner. Before considering the Court’s view that 
these Articles are not applicable to this proceeding by their terms, it 
may be noted that on his surrender petitioner was interned in con¬ 
formity w ith Article 9 of this Convention. 

“ The chief argument is that Articles 60 and 63 have reference only 
to offences committed by a prisoner of war w hile a prisoner of war and 
not to violations of the Law of War committed while a combatant. This 
conclusion is derived from the setting in which these articles are placed. 
I do not agree that the context gives any support to this argument. The 
argument is in essence of the same type as the argument the Court 
employs to nullify the application of Articles 25 and 38 of the Articles 
ot War by restricting their own broader coverage by reference to Article 
2. For reasons set forth in the margin,! 2 ) 1 think it equally invalid 
here. 


(') " We are informed that Japan has not ratified the Geneva Convention. See dis¬ 
cussion of Article 82 in the paragiaphs below. We are also informed, however—and 
all the record shows this at least as to Japan - that at the beginning of the war both the 
United States and Japan announced their intention to adhere to the provisions of that 
treaty. The force of that understanding continues, perhaps with greater reason if not 
effect, despite the end of hostilities. See note 40 and text. [Now on p. 73 

Article 82 provides : 

' The provisions of the present Convention must be respected by the High Con¬ 
tracting Parties under all circumstances. 

‘ In case, in time of war. one of the belligerents is not a party to the Convention, 
its provisions shall nevertheless remain in force as between the belligerents who are 
parties thereto.' 

“ It is not clear whether the Article means that during a war, when one of the belligerents 
ts not a party to the Convention, the provisions must nevertheless be applied by all the 
other belligerents to the prisoners of war not only of one another but also of the power 
that was not a parts thereto or whether it means that they need not be applied to soldiers 
ol the non-participating party w ho have been captured. If the latter meaning is accepted, 
the first paragraph would seem to contradict the second. 

Legislative history ’ here is of some, if little, aid. A suggested draft of a convention 
on war prisoners drawn up in advance of the Geneva meeting by the International Com¬ 
mittee ol the Red Cross (Actcs dc la Conference Diplomatique de Gen6ve. edited by Des 
Goutles, pp. 21-34) provided in Article 92 that the provisions of the Convention * nc 
cesseront d elre obiigatoues qu au cas ou I'un des Etats belligerents participant a la 
Convention se trouve avoir a combattre les forces armces d'un autre Etat que n’y serait 
par partie et a j egard de cet Etat settlement.' See Rasmussen, Code des Prisonniers de 
Guerre (1931) 70. The lacl that this suggested article was not included in the Geneva 
C onvention would indicate that the nations in attendance were avoiding a decision on 
this problem But I think it shows more, that is, it manifests an intention not to foreclose 
a lulurc holding that under the terms of the Convention a state is bound to apply the 
provisions to prisoners of war of non-participating state. And not to foreclose such a 
holding is to invite one. We should, in my opinion, so hold, for reasons of security to 
members ot our own armed forces taken prisoner, if for no others. 

Moreover, if this view is wrong and the Geneva Convention is not strictly binding 
upon the United States as a treaty, it is strong evidence of and should be held binding as 
representing what have become the civilised rules of international warfare. Yamashita 
is as much entitled to the benefit of such rules as to the benefit of a binding treaty which 

?Puaof S lhem c Sc ': U S ' War Department, Basic Field Manual, Rules of Land Warfare 
(1940), para. 5(A). 

( 2 ) “ Title 111 of the Convention, which comprises Articles 7 to 67, is called ‘ Captivity.’ 
It contains Section I, * Evacuation of Prisoners of War ’ (Articles 7-8) ; Section II, 

continued on next page. 
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“ Neither Article 60 nor Article 63 contains such a restrictior of 
meaning as the Court reads into them.! 1 ) In the absence of any such 
limitation, it would seem that they were intended to cover all judicial 
proceedings, whether instituted for crimes allegedly committed before 
capture or later. Policy supports this view. For such a construction 
is required for the security of our own soldiers, taken prisoner, as much 
as for that of prisoners w'c take. And the opposite one leaves prisoners 
of war open to any form of trial and punishment for offences against 


continued from previous page. 

‘ Prisoners-of-War Camps ’ (Articles 9-26); Section III, ‘ Labour of Prisoners of War ’ 
(Articles 27-34); Section IV, ‘ External Relations of Prisoners of War ’ (Articles 35-41); 
and Section V. ‘ Prisoners’ Relations with the Authorities ’ (Articles 42-67). Thus Title 
111 regulates all the various incidents of a prisoner of war's life while in captivity. 

“ Section V, with which we are immediately concerned, is divided into three chapters. 
Chapter 1 (Article 42) gives a prisoner of war the right to complain of his condition ot 
captivity. Chapter 2 (Articles 43-44) gives prisoners of war the right to appoint agents 
to represent them. Chapter 3 is divided into three subsections and is termed ' Penalties 
Applicable to Prisoners of War.’ Subsection 1 (Articles 45-53) contains various mis¬ 
cellaneous articles to be considered in detail later. Subsection 2 (Articles 54-59) contains 
provisions with respect to disciplinary punishments. And subsection 3 (Articles 60-67) 
which is termed ‘ Judicial Suits ’ contains various provisions for protection of a prisoner s 
rights in judicial proceedings instituted against him. . 

" Thus, subsection 3, which contains Articles 60 and 63. as opposed to subsection 2, 
of Chapter 3, is concerned not with mere problems of discipline, as is the latter, but with 
the more serious matters of trial leading to imprisonment or possible sentence ol death : 
cf. Brereton, The Administration of Justice Among Prisoners of War by Military Courts 
(1935) I Proc. Australian and New Zealand Society of International Law 143. 153. Jhe 
Court, however, would have the distinction between subsection 2 and subsection 3 one 
between minor disciplinary action against a prisoner of war for acts committed while a 
prisoner and major judicial action against a prisoner of war for acts committed while a 
prisoner. This narrow view not only is highly strained, confusing the different situaiions 
and problems treated by the two subsections. It defeats the most important protections 
subsection 3 was intended to secure lor our own as well as for enemy captive military 

At the most there would be logic in the Court's construction ii it could be said that 
all of Chapter 3 deals w ith acts committed while a prisoner of war. Of course , subsection 
2 does, because of the very nature of its subject matter. Disciplinary action v ill be taken 
by a captor power against prisoners of war only for acts committed by prisoners alter 


capture. ... , . 

" But it is said that subsection 1 deals exclusively with acts commuted by a prisoner 
of war after having become a prisoner, and this indicates subsection 3 is limited similarly. 
This ignores the fact that some of the articles in subsection I appear, on their lace, to 
apply to all judicial proceedings for whatever purpose instituted. Article 46, for example 

provides in part: . 

’ Punishments other than those provided for the same acts for soldiers ot the 
national armies may not be imposed upon prisoners of war by the military authorities 


and courts of the detaining Power. 

“ This, seems to refer to war crimes as well as to other offences ; for surely a country 
cannot punish soldiers of another army for offences against the Law of War, when it would 
not punish its own soldiers for the same offences. Similarly, Article 47 in subsection I 
appear to refer to war crimes as well as to crimes committed by a prisoner after his capture. 
It reads in part: 

‘ Judicial proceedings against prisoners of war shall be conducted as rapidly as the 
circumstances permit; preventive imprisonment shall be limited as much as possible. 

“ Thus, at the most, subsection 1 contains, in some of its articles, the same ambiguities 
and is open to the same problem that we are faced with in construing Articles 60 and 63. 
It cannot be said, therefore, that all of chapter 3 and especially subsection 3 relate only to 
acts committed by prisoners of war after capture, for the meaning of subsection 3, in this 
argument, is related to the meaning of subsection 1 ; and subsection I is no more clearly 
restricted to punishments and proceedings in disciplinary matters than is subsection 3. 

(>) •• Article 60 pertinently is as follows: ’ At the opening of a judicial proceeding 
directed against a prisoner of war, the detaining Power shall advise the representative ot 
the protecting Power thereof as soon as possible, and always before the date set for the 
opening of the trial. 


continued on next page. 
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the Law of War their captors may wish to use, while safeguarding them, 
to the extent of the treaty limitations, in cases of disciplinary offence. 
This, in many instances, would be to make the treaty strain at a gnat 
and swallow the camel. 

“ The United States has complied with neither of these Articles. It 
did not notify the Protecting Power of Japan in advance of trial as 
Article 60 requires it to do, although the supplemental bill charges the 
same failure to petitioner in Item 89.(') It is said that, although this 
may be true, the proceeding is not thereby invalidated. The argument 
is that our non-compliance merely gives Japan a right of indemnity 
against us and that Article 60 was not intended to give Yamashita any 
personal rights. I cannot agree. The treaties made by the United 
States are by the Constitution made the supreme law of the land. In 
the absence of something in the treaty indicating that its provisions were 
not intended to be enforced, upon breach, by more than subsequent 
indemnification, it is, as I conceive it, the duty of the courts of this 
country to insure the nation’s compliance with such treaties, except in 
the case of political questions. This is especially true where the treaty 
has provisions—such as Article 60—for the protection of a man being 
tried for an offence the punishment for which is death ; for to say that 
it was intended to provide for enforcement of such provisions solely 
by claim, after breach, of indemnity would be in many instances, 
especially those involving trial of nationals of a defeated nation by a 
conquering one, to deprive the Articles of all force. Executed men are 
not much aided by post-war claims for indemnity. I do not think the 
adhering Powers’ purpose was to provide only such ineffective relief. 

Finally, the Government has argued that Article 60 has no appli¬ 
cation after the actual cessation of hostilities, as there is no longer any 
need for an intervening Power between the two belligerents. The 
premise is that Japan no longer needs Switzerland to intervene with the 
United States to protect the rights of Japanese nationals, since Japan is 
now in direct communication with this Government. This of course 
is in contradiction of the Government’s theory, in other connections, 
that the war is not over and military necessity still requires use of all 
the power necessary for actual combat. 


(ontinued from previous page. 

This advice shall contain the following information : 

‘ (n) Civil state and rank or prisoner ; 

| (/>) Place of sojourn or imprisonment; 

‘ (f) Specification of the [count] or counts of the indictment, giving the legal 
provisions applicable.' 

“ ‘ If it is not possible to mention in that advice the court which will pass upon the 
matter, the date of opening the trial and the place where it will take place, this information 
must be furnished to the representative of the protecting Power later, as soon as possible, 
and at all events, at least three weeks before the opening of the’trial.’ ” 

“ Article 63 reads : * Sentence may be pronounced against a prisoner of war only by 
the same courts and according to the same procedure as in the case of persons belonging 
to tne armed forces of the detaining Power.’ ** 

(') '‘Item 89 charged the armed forces of Japan with subjecting to trial certain named 
and other prisoners ol war ‘ without prior notice to a representative of the protecting 
P owcr ' without opportunity to defend, and without counsel; denying opportunity to 
appeal from the sentence rendered ; failing to notify the protecting power of the sentence 
pronounced : and executed a death sentence without communicating to the representative 
of the protecting power the nature and circumstances of the offence charged.' ” 
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“ Furthermore, the premise overlooks all the realities of the situation. 
Japan is a defeated power, having surrendered, if not unconditionally, 
then under the most severe conditions. Her territory is occupied by 
American military forces. She is scarcely in a position to bargain with 
us or to assert her rights. Nor can her nationals. She no longer holds 
American prisoners of war.(') Certainly, if there was the need of an 
independent neutral to protect her nationals during the war, there is 
more now. In my opinion the failure to give the notice required by 
Article 60 is only another instance of the Commission's failure to 
observe the obligations of our law. 

“ What is more important, there was no compliance with Article 63 
of the same Convention. Yamashita was not tried ' according to the 
same procedure as in the case of persons belonging to the armed forces 
of the detaining Power.’ Had one of our soldiers or officers been 
tried for alleged war crimes, he would have been entitled to the benefits 
of the Articles of War. I think that Yamashita was equally entitled to 
the same protection. In any event, he was entitled to their benefits 
under the provisions of Article 63 of the Geneva Convention. Those 
benefits he did not receive. Accordingly, his trial was in violation of 
the Convention.” 

(viii) The Question of the Applicability of the Fifth Amendment 
to the United States Constitution ( 2 ) 

Mr. Justice Rutledge’s view on this final topic was expressed in his 
judgment as follows: 

“ Wholly apart from the violation of the Articles of War and of the 
Geneva Convention, I am completely unable to accept or to understand 
the Court's ruling concerning the applicability of the due process 
clause of the Fifth Amendment to this case. Not heretofore has it 
been held that any human being is beyond its universally protecting 
spread in the guaranty of a fair trial in the most fundamental sense. 
That door is dangerous to open. I will have no part in opening it. 
For once it is ajar, even for enemy belligerents, it can be pushed back 
wider for others, perhaps ultimately for all. 

” The Court does not declare expressly that petitioner as an enemy 
belligerent has no constitutional rights, a ruling 1 could understand 
but not accept. Neither does it affirm that he has some, if but little, 
constitutional protection. Nor does the Court defend what was done. 
I think the effect of what it does is in substance to deny him all such 
safeguards. And this is the great issue in the cause. 

“ For it is exactly here we enter wholly untroddden ground. The 
safe signposts to the rear are not in the sum of protections surrounding 
jury trials or any other proceeding known to our law. Nor is the 
essence of the Fifth Amendment’s elementary protection comprehended 
in any single one of our time-honoured specific constitutional safe¬ 
guards in trial, though there are some without which the words ‘ fair 
trial ’ and all they connote become a mockery. 

P) “ Nations adhere to international treaties regulating the conduct of war at least in 
part because of the fear of retaliation. Japan no longer has the means of retaliating. 

(-) See p. 49. 
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“ Apart from a tribunal concerned that the law as applied shall be 
an instrument of justice, albeit stern in measure to the guilt established, 
the heart of the security lies in two things. One is that conviction shall 
not rest in any essential part upon unchecked rumour, report, or the 
| results of the prosecution’s ex parte investigations, but shall stand on 

proven fact; the other, correlative, lies in a fair chance to defend. 
This embraces at the least the rights to know with reasonable clarity in 
advance of the trial the exact nature of the offence with which one is 
to be charged ; to have reasonable time for preparing to meet the 
charge and to have the aid of counsel in doing so, as also in the trial 
itself; and if. during its course, one is taken by surprise, through the 
injection of new charges or reversal of rulings which brings forth new 
masses of evidence then to have further reasonable time for meeting 
the unexpected shift. 

" So far as 1 know, it has not yet been held that any tribunal in our 
system, of whatever character, is free to receive ‘ such evidence as 
in its opinion ' would be ' of assistance in proving or disproving the 
charge ’ or, again as in its opinion. ‘ would have probative value in the 
mind of a reasonable man ’ ; and, having received what in its unlimited 
discretion it regards as sufficient, is also free to determine what weight 
may be given to the evidence received without restraint.! 1 ) 

“ When to this fatal defect in the directive, however innocently ma'de, 
are added the broad departures from the fundamentals of fair play in 
the proof and in the right to defend which occurred throughout the 
proceeding, there can be no accommodation with the due process of 
law which the Fifth Amendment demands. 

“ All this the Court puts to one side with the short assertion that no 
question of due process under the Fifth Amendment or jurisdiction 
reviewable here is presented. 1 do not think this meets the issue, 
standing alone or in conjunction with the suggestioa which follows 
that the Court gives no intimation one way or the other concerning 
what Fifth Amendment due process might require in other situations. 

It may be appropriate to add here that, although without doubt 
the directive was draw n in good faith in the belief that it would expedite 
the trial and that enemy belligerents in petitioner’s position were not 
entitled to more, that state of mind and purpose cannot cure the nulli¬ 
fication of basic constitutional standards which has taken place.” 

(ix) Concluding Remarks 

Mr. Justice Rutledge's dissenting judgment ends with these words : 

It is not necessary to recapitulate. The difference between the 
C ourt s view o! this proceeding and my own comes down in the end to 
the view, on the one hand, that there is no law restrictive upon these 

(') There can be no limil either to the admissibility or the use of evidence if the only 
test to be applied concerns probative value and the onlv lest of probative value as the 
directive commanded and the commission followed out. lies' in the Commission's opinion,' 
whether that be concerning the assistance the ' evidence ’ tendered would give in proving 
or disproving the charge or as it might think would' have value in the mind of a reasonable 
man. Nor is it enough to establish the semblance of a constitutional right that the com¬ 
mission declares, in receiving the evidence, that it comes in as having only such probative 
value, it any, as the commission decides to award it and this is accepted as conclusive.** 
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proceedings other than whatever rules and regulations may be prescribed 
for their government by the executive authority or the military and, on 
the other hand, that the provisions of the Articles of War, of the Geneva 
Convention and the Fifth Amendment apply. 

“ I cannot accept the view that anywhere in our system resides or 
lurks a power so unrestrained to deal with any human being through 
any process of trial. What military agencies or authorities may do 
with our enemies in battle or invasion, apart from proceedings in the 
nature of trial and some semblance of judicial action, is beside the point. 
Nor has any human being heretofore been held to be wholly beyond 
elementary procedural protection by the Fifth Amendment. I cannot 
consent to even implied departure from that great absolute. 

“ It was a great patriot who said : 

‘ He that would make his own liberty secure must guard even 
his enemy from oppression ; for if he violates this duty he 
establishes a precedent that will reach himself.’! 1 ) 

“ Mr. Justice Murphy joins in this opinion.” 

16. EXECUTION OF SENTENCE 

Yamashita was executed on 23rd February, 1946. 

B. NOTES ON THE CASE 

It is not proposed in these pages to touch upon all of the many points of 
legal interest which arose between the commencement of proceedings 
against Yamashita in Manila and the delivery of judgments by Chief Justice 
Stone. Mr. Justice Rutledge and Mr. Justice Murphy in the Supreme Court. 
Attention is to be turned more particularly to the questions of International 
Law which were involved and, where desirable to a comparative study ot 
international practice on these matters. Among the topics which will 
not be discussed in this commentary, most oF which received extensive 
treatment during the proceedings and particularly in the judgments delivered 
by Chief Justice Stone, Mr. Justice Murphy and Mr. Justice Rutledge, are 
the question of the legal basis in United States Law and the jurisdiction of 
the Commission which tried Yamashita.! 2 ) the applicability of the United 
States Articles of War( s ) and of the Fifth Amendment to the United States 
Constitution! 4 ) and the extent to which the Supreme Court of the United 
States was legally empowered to review the proceedings and findings of 
United States Military Commissions.! 5 ) It is proposed to devote attention 
to the following topics ; the legality of the trial of war criminals after the 
termination of hostilities, the finding that an alleged war criminal is not 
entitled to the protection of the Geneva Prisoner of War Convention relating 
to trial, the types of evidence admitted in war crime trial proceedings, the 
stress placed by the Commission on the need for expeditious procedure, 
and the responsibility of a commander for offences committed by his troops. 

( l ) “ Tom Paine, quoted in Brooks. The World or Washington Irving, 73, n. 1 am 
indebted to Counsel for petitioner for this quotation.” 

(=) See pp. 38-41, and see Volume I of this series pp. 23-4, 29-31 and 72-9. 

( 3 ) See pp. 44 and 63. (') See pp. 49 and 73. ( 5 ) See pp. 39 and 50. 
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I. THE LEGALITY OF THE TRIAL OF WAR CRIMINALS AFTER THE 
TERMINATION OF HOSTILITIES 

Chief Justice Stone, in delivering the majority judgment of the Supreme 
Court, stated that: 

" No writer on International Law appears to have regarded the power 
of military tribunals, otherwise competent to try violations of the Law 
of War, as terminating before the formal state of war has ended. In 
our own military history there have been numerous instances in which 
offenders were tried by military commissions after the cessation of 
hostilities and before the proclamation of peace, for offences against 
the Law of War committed before the cessation of hostilities.") 1 ) 

The dissenting judges made little objection to this point, although 
Mr. Justice Rutledge thought that there was less necessity for a military 
commission to be appointed after active hostilities were over, since “ there 
■s no longer the danger which always exists before surrender and 
armistice. ... The nation may be more secure now than at any time after 
peace is officially concluded.”) 2 ) 

It has been pointed out that, “ In so far as the application of the usages 
of war to war crimes is concerned, the jurisdiction of the enemy courts only 
exists as long as the war lasts. After the war, war crimes can only be 
prosecuted it they constitute ordinary crimes,” and ” The most serious 
shortcoming of customary International Law consists in its limitation for 
the duration ol war of national jurisdiction in war crimes w'hich are not 
simultaneously ordinary crimes."! 3 ) 

The position under customary International Law seems, therefore, to be 
that whereas (as was recognised by the Supreme Court and by general 
international practice following the recent war) jurisdiction over war crimes 
exists without limitation beyond the cessation of fighting and up to the 
conclusion of peace, jurisdiction continues after this point only over such 
offences us arc also infringements of the municipal law of the state whose 
courts are trying the alleged offender. Whether an offence fulfils this test 
of illegality under municipal law will depend upon the laws of each state, 
and the attitude which these laws reflect to the principle of the territoriality 
of criminal law.( 4 ) 

This position under customary International Law can, of course, be altered 
by international agreement ; ”... the belligerents have to make up their 
mind at the peace conference whether they wish to bury the past by a general 
amnesty, leave the matter unsettled or institute proceedings in time of peace, 
a procedure which, as a derogation of customary International Law, requires 
the sanction of an international agreement between the States concerned.”) 5 ) 
It has thus been possible for the Peace Treaty between the Allied and 
Associated Powers and Italy to provide, in Article 45, that: 

(•) See p. 42. ~ 

( 2 ) See p. 56. 

1943. pp. 6? and^67 lrZenber *’ Cr ’ ln ' errHi,ional Law and Totalitarian Lawlessness , London, 

< 4 ) See G. Schwarzenberger, op eit, pp. 61-2. 

( s ) G. Schwarzcnberger, op eit, p. 67. 
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“ 1. Italy shall take all necessary steps to ensure the apprehension 
and surrender for trial of: 

(a) Persons accused of having committed, ordered or abetted war 
crimes and crimes against peace or humanity ; 

( b ) Nationals of any Allied or Associated Power accused of having 
violated their national law by treason or collaboration with the 
enemy during the war. 

“ 2. At the request of the United Nations Government concerned, 
Italy shall likewise make available as witnesses persons within its 
jurisdiction, whose evidence is required for the trial of the persons 
referred to in paragraph 1 of this Article. 

“ 3. Any disagreement concerning the application of the provisions 
of paragraphs 1 and 2 of this Article shall be referred by any of the 
Governments concerned to the Ambassadors in Rome of the Soviet 
Union, of the United Kingdom, of the United States of America, and 
of France, who will reach agreement with regard to the difficulty. (’) 
The Treaties of Peace with Roumania, Bulgaria, Hungary and Finland 
contain similar provisions.! 2 ) An interesting passage in the official Com¬ 
mentary by the United Kingdom Foreign Office on the Treaty with Italy 
runs as follows: 

“ The United Nations have concluded certain agreements between 
themselves for the bringing to justice of war criminals. Italy, once 
the Peace Treaty comes into force, would be under no obligation to 
assist in this matter. Provision is thus made in Article 45 that she 
should assist in the apprehension and surrender both of war criminals 
and of quislings.”! 3 ) 

On the related question of the permissibility under International Law of 
continuing, after the conclusion of peace, the operation of sentences passed 
on war criminals before that event, another learned authority has expressed 
the following view, which commands general assent: 

“ All war crimes may be punished with death, but belligerents may, 
of course, inflict a more lenient punishment, or commute a sentence 
of death into a more lenient penalty. If this be done and imprison¬ 
ment take the place of capital punishment, the question arises whether 
persons so imprisoned must be released at the end of the war, although 
their term of imprisonment has not yet expired. Some answer this 
question in the affirmative, maintaining that it could never be lawful to 
inflict a penalty extending beyond the duration of the war. But it is 
believed that the question has to be answered in the negative. II a 
belligerent has a right to pronounce a sentence of capital punishment, 
it is obvious that he may select a more lenient penalty and carry it out 
even beyond the duration of the war. It would in no wise be in the 
interest of humanity to deny this right, for otherwise belligerents would 
be tempted always to pronounce and carry out a sentence of capital 
punishment in the interest of self-preservation. ( 4 ) 


O British Command Paper, Cmd. 7022, p. 18. 

(*) Ibid, pp. 80, 100, 119 and 140. 

( 3 ) British Command Paper, Cmd. 7026. ,, 

( 4 ) Oppenheim—Lauterpacht, International Law, Sixth Edition (Revised) Volume , 
p. 456. 
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2. ALLEGED WAR CRIMINALS NOT ENTITLED TO RIGHTS RELATING TO 
JUDICIAL PROCEEDINGS SET OUT IN THE GENEVA CONVENTION 

There was a division of opinion in the Supreme Court as to the applica¬ 
bility of Part 3 (Judicial Proceedings) of Part III, Section V, Chapter 3 of 
the Geneva Prisoners of War Convention of 1929 to the trial of a person 
accused of a war crime as distinct from an offence committed while a 
prisoner.(') The view taken by the majority, that the Convention does 
not apply, has, however, been that followed in the practice of the various 
states which have held war crime trials in recent years. 

This principle is so well established that it has rarely been questioned in 
war crime trials. It was, however, raised, and decided in the same way as in 
the Yamashita Trial, in the Dostler Trial (see Volume I of this series, pp. 29- 
31) and in the Trial of Martin Gottfried Weiss and 39 others by a General 
Military Government Court at Dachau, 15th November—13th December, 
1945 (The Dachau Trial) to be reported in a later volume of these reports. 
For an interesting decision on the part of the French Cotir de Cassation 
(Court of Appeal), that an alleged war criminal is not entitled to the rights 
provided for a prisoner of war under French Law reference should be made 
to the report on the Wagner Trial (see Volume III of these Reports, pp. 42- 
43). The Court ruled that the appellants were not sent as prisoners of war 
before the Military Tribunal which tried them and regarded as irrelevant 
the fact that that Tribunal was not composed in the way laid down for the trial 
of French military personnel and so, in accordance with paragraph 13 of 
Article 10 of the Code de Justice MHilaire, also for the trial of prisoners of 
war. Paragraph 13 provides that “ military tribunals convened to try 
prisoners of war are composed in the same way as those convened for the 
trial of French military personnel, that is to say according to the rank of the 
accused. It will be seen that this is an application in terms of French 
law of Article 63 of the Geneva Convention : “ A sentence shall only be 
pronounced on a prisoner of war by the same tribunals and in accordance 
with the same procedure as in the case of persons belonging to the i med 
forces of the detaining Power.” In deciding as it did, therefore, the Cour 
tie Cassation tacitly affirmed the principle that the provisions of the Geneva 
Convention regarding judicial proceedings do not protect any prisoner of 
war during his trial for alleged war crimes. 

In an editorial comment on the Yamashita proceedings. Professor Quincy 
Wright has made a brief but interesting comment on a separate though 
related aspect of the matter. He states that, irrespective of the interpreta¬ 
tion of Article 63 of the Geneva Convention, ” it is to be noted that denial 
of justice in International Law has frequently been interpreted to require, 
as a minimum, treatment of aliens equal to that of nationals. It may be 
questioned, however, whether International Law requires the application of 
this principle in military commissions. The enemy can, apart from specific 
convention, claim only the international standard even if the national is 
given more.”( 2 ) 

3. THE TYPES OF EVIDENCE ADMITTED IN WAR CRIME TRIAL PROCEEDINGS 

In commentmg upon the conflict of opinion in the Supreme Court tft to the 
admissibility in war crime proceedings of depositions, affidavits, and hearsay 

(') See pp. 46 and 69. 

( ! ) American Journal of International Law , Vol. 40, No. 2, April, 1946, p. 405. 
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and opinion evidence,! 1 ) Professor Quincy Wright points out that, while the 
majority opinion of the Supreme Court did not cite international practice 
on this matter, it is clear “ that international tribunals have hesitated to 
exclude any sort of evidence and the courts in many civilised countries are 
similarly free in the admission of evidence leaving it to the judges to appre¬ 
ciate the weight that should be attached to the materials. Such evidence 
has been commonly admitted in military tribunals although in American 
courts martial certain limitations arc imposed by statute. It is not believed 
that admission of such evidence constitutes a denial of justice in International 
Law.”( 2 ) 

A study of the rules and the practice followed in war crime trials by other 
than United States Military Tribunals,! 3 ) does indeed indicate that the 
tendency to render admissible a wide range of evidence, and to allow the 
courts then to decide what weight to place on each item is at least in the 
Anglo-Saxon Countries a general one and is demonstrated not merely in the 
elastic rules of evidence which are binding on the courts but also by the 
liberal interpretations placed by the courts on these provisions when points 
of doubt arise. 

The practice of the British Military Courts for instance, is amply demon¬ 
strated by the Belsen Trial proceedings.! 1 ) and indeed the decisions of the 
Court in this trial had a strong influence on the British practice in subsequent 
trials. The opening words of Regulation 8 (i) of the British Royal Warrant( ’) 
are moreover substantially the same as Article 9 (1) of the Australian War 
Crimes Act of October 11th, 1945, and the provisions of Regulation 8 (i) as 
a whole are essentially the same as those of Regulations 10 (1) and (2) re¬ 
enacted under the Canadian War Crimes Act of 31st August. 1946, it being 
stated again that it is the duty of the Court to judge the weight to be attached 
to anv evidence given in pursuance of this provision which would not other¬ 
wise be admissible. 

A few words may be added on affidavit and hearsay evidence in particular. 
The Defence in the Yamashita Trial directed more objections against 
affidavits and items of hearsay evidence than against any other type ol 
evidence. It is true that these types of evidence cannot be subjected to 
cross-examination in the same way as the first hand evidence of a witness in 
court, yet in these particular aspects also the altitude of the Commission 
trying the case, and ot the draftsmen who produced the regulations which 
bound its proceedings, is paralleled by the practice of other Anglo-Saxon 
countries. In the Belsen Trial, for instance, a large number ot affidavits 
were admitted and also much hearsay evidence, including some contained 
in the affidavits themselves.! 6 ) 

During the trial of Erich Killinger and four others by a British Military 
Court, Wuppertal, 26th November-3rd December, 1945,(‘) betore the tender¬ 
ing of the affidavit evidence for the Prosecution, the Detence applied lor one 

(') See pp. 46, 48, 50, 57 and 61. 

|-j Loc cit, p. 405. 

( 3 ) Regarding the rules of evidence followed by United States Milit.iry Commissions, 
Military Government Courts and Military Tribunals, see Volume Ill of this senes, pp. 
109-111, 117 and 118. 

( 4 ) See Volume II of this series, pp. 129 et seq. 

( 5 ) Ibid, pp. 130-131. 

( 6 ) See Volume II of this series, pp. 131-38. 

( 7 ) See Volume III of this series, pp. 67-75. 
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deponent to be produced in person. The Defence had been given to under¬ 
stand that the British officer in question would be available for questioning. 
The Court decided, after hearing argument, that the deponent could not be 
produced “ without undue delay ” (in the wording of Regulation 8 (i) (a)), 
and the President of the Court added the significant statement that “ we 
realise that this affidavit business does not carry the weight of the man himself 
here, as evidence, and when it is read we will hear what objections you have 
got to anything that the affidavit says, and we will give that, as a Court, due 
weight.” The President's words may fairly be taken as a reference to the 
fact that if evidence is given by means of an affidavit the person providing the 
evidence is not present in Court to be examined, cross-examined and re¬ 
examined. 

Nevertheless, in his summing up, the Judge Advocate in the trial of Karl 
Adam Golkel and thirteen others, by a British Military Court, Wuppertal, 
Germany, I5th-21st May, 1946,(‘) stressed that: “ There is no rule that 
evidence given in the witness box must be given more weight than evidence, 
statements, taken on oath outside the court. As I said earlier, take into 
account all the circumstances ...” 

The Continental practice tends to prefer not to make special rules of 
evidence applicable to war crime trials, yet often the result is the same, the 
Courts not being bound by rules of evidence of a highly technical nature. 
For instance, the Ordinance of 28th August, 1944, under which trials by 
French Military Tribunals are held, makes no special provisions regarding 
evidence and procedure, and the rules contained in the Code de Justice 
Militaire, which govern trials of French military personnel, are applied.! 2 ) 
Article 82 of the Code, on which the Presiding Judge in the Wagner Trial 
relied in ordering certain documents to be filed with the records of the case,( 3 ) 
provides however that: 

” The President shall possess a discretionary power over the conduct 
of the proceedings and the elucidation of the truth. 

“ He may, during the course of the proceedings, cause to be produced 
any piece of evidence which seems to him of value in the finding of the 
facts and he may call, even by means of a summons, any person whom it 
may seem to him necessary to hear ...” 

It is also significant that such special rules of evidence as have been made 
for the conduct of war crime trials by courts set up by continental countries 
have tended to relax the rules of evidence binding on those courts. Thus, 
the Norwegian Law No. 2 of 21st February, 1947,'which governs the proce¬ 
dure of Norwegian War Crimes Trials, has made, on the matter of evidence, 
only one departure from the ordinary civil court procedure of Norway,( 4 ) 
but this provides that, during the main hearing of war crimes cases, previous 
statements of witnesses, whether given before a court or not, may be read 
and used as evidence if the statement has been given by a person who has 
since died or disappeared or whose personal appearance is impossible to 
arrange or would cause considerable delay or expense. Again, paragraph 

(') To be reported in Volume V of this scries. 

( 2 ) See volume III of this series, pp. 97-9 

(•') Ibid, p. 39. 
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28 (1) of the Czechoslovak Law of 24th January, 1946, which concerns the 
punishment of war criminals and traitors by Extraordinary People’s Courts, 
provides that: “ . . . The examination of the accused and the taking of 
evidence shall be conducted in general in accordance with the ordinary rules 
of criminal procedure. Verbatim reports of the interrogation of accomplices 
and witnesses and the views of experts may be read whenever the president 
of the senate considers this suitable .”{ 1 ) Such verbatim reports as those 
mentioned in .he second sentence of this provision would be admissible in 
other than war crimes proceedings only with the consent of both Prosecution 
and Defence, if at all. 

The Anglo-Saxon drafting technique is reflected in the wording of the 
Charters of the International Military Tribunals. Article 13 (Evidence) of 
the Charter of the International Military Tribunal for the Far East provides. 
inter alia, as follows: 

“ a. Admissibility. The Tribunal shall not be bound by technical 
rules of evidence. It shall adopt and apply to the greatest possible 
extent expeditious and non-technical procedure, and shall admit any 
evidence which it deems to have probative value. All purported 
admissions or statements of the accused are admissible.” 

With the exception of the omission of the final sentence, Article 19 of the 
Charter of the Nuremberg International Military Tribunal has the same 
wording. 

In general it may be said that the rules of evidence applied in war crime 
trials are less technical than those governing the proceedings of courts 
conducting trials in accordance with the ordinary criminal law. This is 
not to say that any unfairness is done to the accused ; the aim has been to 
ensure that no guilty person will escape punishment by exploiting technical 
rules. The circumstances in which war crime trials are often held make it 
necessary to dispense with certain such rules. For instance many eye 
witnesses whose evidence was needed in trials in Europe had in the meantime 
returned to their homes overseas and been demobilised. To transport 
them to the scene of trial would not have been practical, and it was for that 
reason that affidavit evidence was permitted and so widely used. 

Furthermore, it should be pointed out that the historic function of many 
of the stricter rules of evidence such as the rule against hearsay was to 
protect juries from evidence which had not been subjected to cross- 
examination and the value of which, owing to their inexperience, they might 
not be able properly to assess. It has been argued with justification, how ever, 
that the judges serving on war crime courts are less likely to need such 
protections than is the average juryman and that many of the stricter rules 
therefore lose their raison d'etre. 

4. THE STRESS PLACED BY THE COMMISSION ON THE NEED FOR 
EXPEDITIOUS PROCEDURE 

The dissenting judgments of Mr. Justice Rutledge and Mr. Justice Murphy 
claimed that the trial of Yamashita had been conducted with undue haste 
and quoted as proof, inter alia, the attitude taken by the Commission to 


(*) Italics inserted. 
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the Defence's repeated requests for a continuance^ 1 ) The Commission 
made no secret of its desire to conduct the trial as expeditiously as possible, 
and the following statement made by the President of the Commission on 
12th November, 1945, is worth quoting as an indication of this wish : 

*' The Commission will grant a continuance only for the most urgent 
and unavoidable reasons. The trial has now' consumed two weeks of 
time. The Prosecution indicates that this week will be required to 
finish its presentation. Early in the trial the Commission invited 
Senior Defence Counsel to apply for additional assistants in such 
numbers as necessary to avoid the necessity for a continuance. The 
offer has been extended from time to time throughout the trial. The 
Commission is still willing to ask that additional counsel be provided 
for we do not wish to entertain a request for a continuance. The 
Commission questions either the necessity or desirability for all members 
of counsel being present during all of the presentation of the case for 
the Prosecution. We feel that one or two members of the Defence 
staff in the courtroom is adequate and that the remaining member or 
members should be out of the courtroom performing specific missions 
for Senior Counsel. It directs both Prosecution and Defence to so 
organise and direct the preparation and presentation of their cases, 
including the use of assistants, to the end that need to request a con¬ 
tinuance may not arise. 

“ As a further means of saving time both Prosecution and Defence 
are directed to institute procedures by which the Commission is provided 
essential facts without a mass of non-essentials and immaterial details. 
We want to know (I) what was done, (2) where it was done, (3) when 
it was done, (4) who was involved. Go swiftly and directly to the 
target so the Commission can obtain a clear-cut and accurate under¬ 
standing of essential facts. Cross-examination must be limited to 
essentials and avoid useless repetition of questions and answers already 
before the Commission. We are not interested in trivialities or 
minutiae of events or opinions. Except in unusual or extremely 
important matters the Commission will itself determine the credibility 
of witnesses. Extended cross-examinations which savour of fishing 
expeditions to determine possible attacks upon the credibility of wit¬ 
nesses serve no useful purpose and will be avoided.” 

The Pacific Regulations of 24th September, 1945, which governed the 
proceedings of the Commission, provide, in Regulation 13 (a) and ( b ) that: 

“ 13. conduct OF THE trial. A Commission shall: 

(a) Confine each trial strictly to a fair, expeditious hearing on the 
issues raised by the charges, excluding irrelevant issues or evidence 
and preventing any unnecessary delay or interference. 

(h) Deal summarily with any contumacy or contempt, imposing any 
appropriate punishment therefor. ”( 2 ) 

<*> See pp. 10, 15, 50, 54 and 62. 

I 2 ) Substantially the same provisions are made by the United States Pacific December 
Regulations and China Theatre Regulations and by Ordinance No. 7 of the Military 
Government of the United States Zone of Germany. (Regarding the United States war 
crimes law and practice in general, sec Volume III of this series, pp. 103-20). 
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Like the introduction of more elastic rules of evidence into the proceedings 
of the Commission, this desire for expedition is again not without parallel 
in other systems of war crime courts ; indeed it may be regarded as a 
characteristic of trials by military tribunals. Article 18 of the Charter of 
the Nuremberg International Military Tribunal makes the following 
provisions, which are substantially the same as those of Article 12 (a)-(c) 
of the Charter of the International Military Tribunal for the Far East: 

“ Art. 18. The Tribunal shall 

(a) confine the Trial strictly to an expeditious hearing of the issues 
raised by the charges, 

(b) take strict measures to prevent any action which will cause 
unreasonable delay, and rule out irrelevant issues and statements 
of any kind whatsoever, 

(c) deal summarily with any contumacy, imposing appropriate 
punishment, including exclusion of any Defendant or his Counsel 
from some or all further proceedings, but without prejudice to 
the determination of the charges.” 

No analogous provisions are made in the Regulations governing war 
crime trials held before British Military Courts, but the following statement 
made by the Judge Advocate just before the opening of the case for the 
Prosecution in the Trial of Heinrich Klein and 15 others by a British Military 
Court at Wuppertal, 22nd-25th May, 1946, shows the existence of the same 
underlying desire to continue justice with expedition : 

“ Experience of these courts has shown that trials are taking too 
long. It is not suggested that there has been any obstruction ; on the 
contrary, the court has much appreciated the assistance and co-operation 
which it has received from counsel for the defence. It happens, 
however, inevitably that a large number of accused usually means that 
there is a considerable amount of repetition. It is therefore necessary 
for the main defence to be conducted by one counsel on behalf of all. 
Other counsel will, of course, be permitted to add where they so wish, 
but it must be clearly understood that the main burden must fall on 
one counsel, whoever counsel for the defence like to select among 
themselves. Any further questions or speeches after the leading counsel 
must be limited to the sole question of the participation of their 
particular client or degree of responsibility. 

“ No attempt will be made, of course, to prevent anything being 
said which is in the interests of justice, but we wish to proceed with the 
greatest possible speed, because there are large numbers of other 
persons awaiting trial, and it is unfair that they should be kept in 
custody without trial longer than can be helped. 

“ The court feel, therefore, that they can rely upon the help of 
counsel for the defence in disposing of these cases as quickly as possible.” 

5. THE RESPONSIBILITY OF A COMMANDER FOR OFFENCES COMMITTED BY 

HIS TROOPS 

(i) The Issue in the Yamashita Trial 

Immediately after the hearing of the evidence for the Prosecution, the 
Defence put forward a plea of no case to answer and asked the Commission 

g 
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to find the accused not guilty. During the ensuing argument, the Prosecutor 
stated : “ The record itself strongly supports the contention or conclusion 
that Yamashita not only permitted but ordered the commission of these 
atrocities. However, our case does not depend upon any direct orders 
from the accused. It is sufficient that we show that the accused" permitted ” 
these atrocities . . . With respect to the accused "having permitted atroci¬ 
ties, there is no question that the atrocities were committed in the Philip¬ 
pines on a widespread scale ; notorious, tremendous atrocities ; thousands 
of people massacred ; men, women and children ; babes in arms ; defence¬ 
less, unquestionably non-combatants. Who permitted them ? Obviously 
the man whose duty it was to prevent such an orgy of planned and obviously 
deliberate murder, rape and arson—the commander of those troops ! ” 
The main allegation of the Prosecution therefore was that Yamashita was 
guilty of a breach of the Laws of War in that he permitted the perpetration of 
certain offences. As has been seen, the Defence denied that this charge 
constituted an accusation of a breach of the Laws of War,(') and the discussion 
in the Supreme Court, in so far as it turned on matters of substantive law, 
constituted on examination of that denial.( 2 ) 


(ii) Liability of Officers for Offences Shown to have been Ordered 
by Them 

There have been many trials in which an officer who has been shown to 
have ordered the commission of an offence has been held guilty of its per¬ 
petration. 

One example among many is the trial of General Anton Dostler, by a 
United States Military Commission, Rome, 8th—12th October, 1945, in which 
the accused was found guilty of having ordered the illegal shooting of fifteen 
prisoners of war.! 3 ) 

While the principle of the responsibility of such officers is not in doubt, 
it is nevertheless interesting to note that it has even been specifically laid 
down in certain texts which have been used as authorities in war crime 
trials. For instance, paragraph 345 of the United States Basic Field Manual, 
I-.M. 27-10, in dealing with the admissibility of the defence of Superior 
Orders, ends with the words : . . . The person giving such orders may also 

be punished.” 


(iii) Liability of a Commander for Offences Not Shown to hare been 
Ordered by Him 

The more interesting question, however, >s the extent to which a commander 
of troops can be held liable for offences committed by troops under his 
command which he has not been shown to have ordered, on the grounds 
that he ought to have used his authority to prevent their being committed 
or their continued perpetration, or that he must, taking into account all the 
circumstances, be presumed to have either ordered or condoned the offences. 
The extent to which such liability can be admitted is not easy to lay down, 
either legally or morally. 


(‘) See pp. 7 and 11. 

(*) See pp. 42-4, 51-4, 57 and 58-61. 

( 3 ) See Volume I of this series, pp. 22-34. 
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(iv) A Classification of the Relevant Trials and Legal Provisions 

The law on this matter is still developing and it would be wrong to expect 
to find hard and fast rules in universal application. In the circumstances 
it is inevitable that considerable discretion is left in the hands of the Courts 
to decide how far it is reasonable to hold a commander responsible for such 
offence of his troops as he has not been explicitly proved to have ordered. 
The relevant trials and municipal law enactments may be classified under the 
following two categories: 

(i) material illustrating how, on proof of certain circumstances, the 
burden of proof is shifted, so as to place on an accused the task of 
showing to the satisfaction of the Court that he was not responsible 
for the offences committed by his troops, 

(ii) material actually defining the extent to which a commander may be 
held responsible for his troops’ offences. 

The first type of material relates to a matter of evidence, the second type 
to a matter of substantive law. 


(v) Trials and Provisions Relevant to the Question of the Burden of 
Proof 

Of interest in connection with the shifting of the burden of proof are 
Regulations 10 (3) (4) and (5) of the War Crimes Regulations (Canada),(‘) 
and Regulation 8 (ii) of the British Royal Warrant which makes a provision 
similar to Article 10 (3) of the Canadian provisions : 

“ Where there is evidence that a war crime has been the result of 
concerted action upon the part of a unit or group of men, then evidence 
given upon any charge relating to that crime against any member of 
such unit or group may be received as prima facie evidence of the 
responsibility of each member of that unit or group for that crime.” 

The three reports which follow the present report in this Volume arc also 
of interest. During the Trial of Kurt Meyer the Court heard not only a 
discussion of the effect of Regulation 10 (3) (4) and (5),(-) but also some 
remarks on the part of the Judge Advocate on the prov ing by circumstantial 
evidence of the giving of a direct order.( 3 ) The arguments quoted on pp. 
123-4, from the Trial of Kurt Student are of the same kind. Of particular 
interest is the stress placed on the repeated occurrence of offences by troops 
under one command as prima facie evidence of the responsibility of the 
commander for those offences.( 4 ) The Trial of Karl Rauer and Six Others^) 
seems to suggest that responsibility may be inferred from surrounding 
circumstances, including the prevailing state of discipline in an army. It is 
also worthy of note that the participation in offences of officers standing in 
the chain of command between an accused commander and the main body 


(■) See pp. 128-9. 

(=) Seepp. 107-8 and 110-11. 
f*) Sec p. 108. 

(*) See p. 123, and compare Regulation 10 (4) of the Canadian Regulations, cited on 
p. 128. For an example of the same line of thought in the Yamashita Trial, see pp. 17 
and 34. 

( s ) Seepp. 113-17. 
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of his troops may he regarded as some evidence of the responsibility of the 
commander for the offences of those troops. (Compare the words of the 
Commission which tried Yamashita, set out on pages 34 and 35). Regulation 
10 (5) of the Canadian Regulations makes it possible for a Court to regard 
even the presence of an officer at the scene of the war crime, either at or 
immediately before its commission, as prima facie evidence of the responsi¬ 
bility not merely of the officer but also of the commander of the formation, 
unit, body or group whose members committed the crime.! 1 ) 

Regulation 8 (ii) of the British Royal Warrant, like Regulation 10 (3) 
of the Canadian Regulations, may be applied so as to enable suitable 
evidence to be introduced as prima facie evidence of a commander's responsi¬ 
bility in the same way as it may be as evidence of the responsibility of any 
other member of a unit or group. For a discussion during the Belsen 
Trial of the application of Regulation 8 (ii) and of the possible operation 
against Kramer, Kommandant of Belsen Concentration Camp, reference 
should be made to pages 140-141 of Volume II of this series. 

(vi) Trials ami Provisions Relevant to the Question of Substantive Law 

It is clearly established that a responsibility may arise in the absence of 
any direct proof of the giving of an order for the commission of crimes. 
Three trials by United States Military Commissions in the Far East illustrate 
the principle that a duty rests on a commander to prevent his troops from 
committing crimes, the omission to fulfil which would give rise to liability. 
Shivoku Kou was sentenced to death by a Military Commission in Manila, 
on 18th April, 1946, after being found guilty of" unlawfully and wilfully ” 
disregarding, neglecting and failing to discharge his duties as Major-General 
and Lieutenant-General by “ permitting and sanctioning ” the commission 
oi murder and other offences against prisoners of war and civilian internees. 

The second relevant United States Trial is that of Yuicki Sakamoto, 
held at Yokohama, Japan, on 13th February, 1946. The accused was 
sentenced to file imprisonment after being found guilty on a charge alleging 
that he " between 1st January, 1943. and 1st September, 1945, at a prisoner- 
of-war camp 1 ukuoka I, Fukuoka, Kyushu, Japan, did commit cruel and 
brutal atrocities and failed to discharge his duty as Commanding Officer 
in that he permitted members of his command to commit cruel and brutal 
atrocities.” 

A charge entitled Neglect of Duty in Violation of the Laws and Customs 
ol War was brought against Lt.-General Yoshio Tachibana and Major 
Sueo Matoba ol the Imperial Japanese Army and against Vice-Admiral 
Kunizo Mori. Captain Shizuo Yoshii and Lt. Jisuro Sujeyoshi of the 
Imperial Japanese Navy, in their trial by a United States Military Com¬ 
mission at Guam, Marianas Islands, in August, 1946. The Specifications 
appearing under this charge alleged that various of the above accused 
unlawfully disregarded, neglected and failed to discharge their duty, as 
Commanding-General and other respective ranks, to control members of 
their commands and others under their control, or properly to protect 
prisoners of war, in that they permitted the unlawful killing of prisoners 
of war, or permitted persons under their control unlawfully to prevent the 
honourable burial of prisoners of war by mutilating their bodies or causing 
them to be mutilated or by eating flesh from their bodies. The Prosecution 

(') See p.129. 
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claimed that there had been an intentional omission to discharge a legal 
duty. All of the accused mentioned above were found guilty of the charge 
alleging neglect of duty, and although a sentence of life imprisonment was 
the highest penalty imposed by the Commission on an accused sentenced 
on this charge alone, the trial does serve as further proof that neglect on 
the part of a higher officer of a duty to restrain troops and other persons 
under his control can render the officer himself guilty of a war crime w hen 
his omission has lead to the commission of such a crime. 

Appearing before Australian Military Courts sitting at Rabaul, General 
Hitoshi Imamura and Lt.-General Masao Baba were found guilty of com¬ 
mitting war crimes in that each “ unlawfully disregarded and failed to 
discharge his duty as a Commander to control the members of his command, 
whereby they committed brutal atrocities and other high crimes against the 
people of the Commonwealth of Australia and its Allies.” The former 
accused was sentenced to imprisonment for ten years by a Military Court 
sitting from 1st to 16th May, 1947 ; the latter to death by a similar Court 
sitting from 28th May to 2nd June, 1947. Terms of imprisonment have 
also been awarded in various other trials before Australian Military Courts 
in which alleged war criminals were found guilty of offences of the same 
category. 

The principles governing this type of liability, however, are not yet settled. 
The question seems to have three aspects : 

(i) How far can a commander be held liable for not taking steps before 
the committing of offences, to prevent their possible perpetration ? 

(ii) How far must he be shown to have known of the committing of 
offences in order to be made liable for not intervening to stop offences 
already being perpetrated ? 

(iii) How far has he a duty to discover whether offences are being 
committed ? 

Certain relevant provisions of municipal law exist. Thus, Article 4 of 
the French Ordinance of 28th August, 1944, Concerning the Suppression of 
War Crimes,(‘) provides that: 

“ Where a subordinate is prosecuted as the actual perpetrator of a 
war crime, and his superiors cannot be indicted as being equally 
responsible, they shall be considered as accomplices in so far as they 
have organised or tolerated the criminal acts of their subordinates.” 

In a similar manner. Article 3 of Law of 2nd August, 1947, of the Grand 
Duchy of Luxemberg, on the Suppression of War Crimes, reads as follows : 

“ Without prejudice to the provisions of Articles 66 and 67 of the 
Code Penal , the following may be charged, according to the circum¬ 
stances, as co-authors or as accomplices in the crimes and delicts set 
out in Article 1 of the present Law: superiors in rank who have 
tolerated the criminal activities of their subordinates, and those who, 
without being the superiors in rank of the principal authors, have aided 
these crimes or delicts.” 


(') Regarding the French Law concerning trials of war criminals by Military Tribunals 
and Military Government Courts in the French Zone of Germany, see Volume III of this 
series, pp. 93-102. 
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Article IX of the Chinese Law of 24th October, 1946, Governing the Trial 
of War Criminals, states that: 

" Persons who occupy a supervisory or commanding position in 
relation to war criminals and in their capacity as such have not fulfilled 
their duty to prevent crimes from being committed by their subordinates 
shall be treated as the accomplices of such war criminals.” 

A special provision was also made in the Netherlands relating to the 
responsibility of a superior for war crimes committed by his subordinates. 
The Law of July 1947, adds, inter alia , the following provision to the 
Extraordinary Penal Law Decree of 22nd December, 1943 : 

" Article 27 (a) (3): Any superior who deliberately permits a 
subordinate to be guilty of such a crime shall be punished with a similar 
punishment as laid dow n in paragraphs 1 and 2.” 

It will be seen that the French enactment mentions only crimes 

organised or tolerated." the Luxembourg provision only those 
" tolerated ” and the Netherlands enactment only those “ deliberately 
permitted.' ’ A reference to an element of knowledge enters into the drafting 
of each of these three texts. 

The Chinese enactment does not define the extent of the duty of com¬ 
manders to prevent crimes from being committed by their subordinates,” 
but the extent to which the C hinese Courts have been willing to go in pinning 
responsibility of this kind on to commanders was shown by the Trial of 
Takashi Sakai by the Chinese War Crimes Military Tribunal of the Ministry 
ol National Delence, Nanking, 27th August, 1946. The accused was 
sentenced to death atter having been found guilty, inter alia, of “ inciting 
or permitting his subordinates to murder prisoners of war, wounded soldiers 
and non-combatants ; to rape, plunder, deport civilians ; to indulge in 
cruel punishment and torture ; and to cause destruction of property.” 
The Tribunal expressed the opinion that it was an accepted principle that a 
field Commander must hold himself responsible for the discipline of his 
subordinates. It was inconceivable that he should not have been aware of 
the acts ol atrocity committed by his subordinates during the two years 
when he directed military operations in Kwantung and Hong Kong. This 
fact had been borne out by the English statement made by a Japanese 
o ffi cer to the effect that the order that all prisoners of war should be killed, 
was strictly enforced. Even the defendant, during the trial, had admitted 
a knowledge ol murder of prisoners of war in the Stevensons Hospital, 
Hong Kong. All the evidence, said the Tribunal, went to show that the 
de endant knew of the atrocities committed by his subordinates and 
deliberately let loose savagery upon civilians and prisoners of war. 

It will be noted that the Tribunal pointed out that the accused must 
have known of the acts of atrocities committed by his subordinates ; the 
question is therefore left open whether he would have been held guilty of 
breach of duty in relation to acts of which he had no knowledge. 

A British Military Court at Wuppertal, 10th and 11th July, 1946, 
sentenced General Victor Seeger to imprisonment for three years on a 
charge of being concerned in the killing of a number of Allied prisoners 
of war ; the Judge Advocate said of this accused: “ The point you will 
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have to carefully consider—he is not part of any organisation at all— is: 
was he concerned in the killing, in the sense that he had a duty and had the 
power to prevent these people being dealt with in a way which he must 
inevitably have known would result in their death ... it is for you with 
your members, using your military knowledge going into the whole of this 
evidence to say whether it is right to hold that General Seeger, in this period 
between, let us say the middle of August or towards the end of August, was 
holding a military position which required him to do things which he tailed 
to do and which amounted to a war crime in the sense that they were in 
breach of the Laws and Usages of War.” The Judge Advocate thus made 
it clear that a commander could be held to have occupied a military position 
which required him to take certain measures, the failure to take which 
would amount to a war crime. Yet it seems implicit in the Judge Advocate's 
words that some kind of knowledge on the accused’s part was necessary 
to make him guilty. 

The three trials reported later in this Volume also provide, inter aha, 
some evidence that an accused must have had knowledge of the ollences 
of his troops. 

Thus, in the Trial of Student, Counsel and the Judge Advocate spoke in 
terms of “ General Student’s general policy,” of no bomb being dropped 
“ without Student knowing why ” and of the troops believing either that 
the offences had been ordered by the commander or that their offences 
would be “ condoned and appreciated.”! 1 ) It is to be noted that the 
possibility of Student being made liable in the absence of knowledge, on the 
grounds that he ought to have found out whether offences were being 
committed or were likely to be committed, or that he ought to have effectively 
prevented their occurrence, is not mentioned. 

In the Trial of Kurt Meyer, the Judge Advocate stated that anything 
relating to the question whether the accused either ordered, encouraged 
or verbally or tacitly acquiesced in the killing of prisoners, or wiljully Jailed 
in his duty as a military commander to prevent, or to take such action as the 
circumstances required to endeavour to prevent, the killing ol prisoners, 
were matters affecting the question of the accused’s responsibility.!-) 

Here it will be noted that the possibility of a commander being held 
responsible for offences on the grounds that he ought to have provided 
against them before their commission is not ruled out. 

The Judge Advocate in the Trial of Rauer and Others, however, stated 
that the words, Contained in the charge against Rauer. " concerned in the 
killing ” were a direct allegation that he either instigated murder or con¬ 
doned it. The charge did not envisage negligence.?) 

The Trial of Field Marshal Erhard Milch by a United States Military 
Tribunal at Nuremberg.! 4 ) from 2nd January, 1947, to 17th April. 1947, is 
also of interest in this connection. 

The Judgment of the Court on count two, which alleged that the 
defendant was a principal in, accessory to, ordered, abetted, took a con¬ 
senting part in and was connected with, plans and enterprises involving 

in See DO 123-4. H See p. 108. C)SeeP 116 - 

(*) To be 3 reported in greater detail in a subsequent volume of these reports. 
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medical experiments without the subjects’ consent, in the course of which 
experiments, the defendant, with others, perpetrated murders, brutalities, 
cruelties, tortures and other inhuman acts, includes the following passage: 

“ In approaching a judicial solution of the questions involved in this 
phase of the case, it may be well to set down seriatim the controlling 
legal questions to be answered by an analysis of the proof: 

(1) Were low-pressure and freezing experiments carried on at Dachau? 

(2) Were they of a character to inflict torture and death on the 

subjects ? 

(The answer to these two questions may be said to involve the 
establishment of the corpus delicti.) 

(3) Did the defendant personally participate in them ? 

(4) Were they conducted under his direction or command ? 

(5) Were they conducted with prior knowledge on his part that they 
might be excessive or inhuman ? 

(6) Did he have the power or opportunity to prevent or stop them ? 

(7) If so, did he fail to act, thereby becoming purticeps criminis and 
accessory to them ? ” 

The Court later expressed the following conclusions, having declared the 
corpus delicti to be proved : 

“ (3) The Prosecution does not claim (and there is no evidence) 
that the defendant personally participated in the conduct of these 
experiments. 

“ (4) There is no evidence that the defendant instituted the experi¬ 
ments or that they were conducted jr continued under his specific 
direction or command. . . . 

” (5) Assuming that the defendant was aware that experiments of 
some character were to be launched, it cannot be said that the evidence 
shows any knowledge on his part that unwilling subjects would be 
forced to submit them or that the experiments would be painful and 
dangerous to human life. It is quite apparent from an over-all survey 
of the proof that the defendant concerned himself very little with the 
details of these experiments. It was quite natural that this should be 
so. His most pressing problem involved the procurement of labour 
and materials for the manufacture of airplanes. . . . 

(6) Did the defendant have the power or opportunity to prevent 
or stop the experiments ? It cannot be gainsaid that he had the 
authority to either prevent or stop them in so far as they were being 
conducted under the auspices of the Luftwaffe. It seems extremely 
probable, however, that, in spite of him, they would have continued 
under Himmler and the S.S. But certainly he had no opportunity to 
prevent or stop them, unless it can be found that he had guilty know¬ 
ledge of them, a fact which has already been determined in the 
negative. ... 

'* (7) In view of the above findings, it is obvious that the defendant 
never became purticeps criminis and accessory in the low-pressure 
experiments set forth in the second count of the indictment. 
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“ As to the other experiments, involving subjecting human being to 
extreme low temperatures both in the open air and in water, the 
responsibility of the defendant is even less apparent than in the case of 
the low-pressure experiments. . . .” 

It will be seen that the accused was held not guilty of being implicated 
in the conducting of the illegal experiments referred to because the Tribunal 
was not satisfied that he knew of their illegal nature ; no duty to find 
whether they had such a nature is mentioned. 

Some support is given, however, to the view that a commander has a 
duty, not only to prevent crimes of which he has knowledge or which seem 
to him likely to occur, but also to take reasonable steps to discover the 
standard of conduct of his troops, and it may be that this view will gain 
ground. 

The Supreme Court of the United States held that General Yamashita 
had a duty to “ take such measures as were w ithin his power and appropriate 
in the circumstances to protect prisoners of w ar and the civ ilian population, ” 
that is to say to prevent offences against them from being committed. The 
use of the terms “ appropriate in the circumstances ” serves to underline 
the remark made previously, namely, that a great discretion is lelt to the 
Court to decide exactly where the responsibility of the commander shall 
cease, since no international agreement or usage lays down what these 
measures are. The Commission which tried Yamashita seemed to assume 
that he had had a duty to “ discover and control ” the acts ol his subor¬ 
dinates, (see p. 35). and the majority judgment of the Supreme Court would 
appear to have left open the possibility that, in certain circumstances, such a 
duty could exist. In dissenting, Mr. Justice Murphy expressed the opinion 
that: “ Had there been some element of knowledge or direct connection 
with the atrocities the problem would be entirely different. 

Some passages from the judgment of the United States Military Tribunal 
which tried Karl Brandt and Others at Nuremberg, from 9th December, 
1946, to 20th August, 1947, are relevant here.(') The evidence before the 
Tribunal had shown that, by a decree dated 28th July, 1942, and signed by 
Hitler, Keitel and Lammcrs. Brandt was appointed Hitler’s Plenipotentiary 
for Health and Medical Services, with high authority over the medical 
services, military and civilian, in Germany. The judgment states : 

“ Certain Sulfanilamide experiments were conducted at Ravensbruck 
for a period of about a year prior to August 1943. These experiments 
were carried on by the delendants Gabhardt, Fischer, and Oberhauser 
Gebhardt being in charge of the project. At the third meeting of the 
consulting physicians of the Wehrmacht held at the Military Medical 
Academy in Berlin from 24th to 26lh May, 1943, Gebhardt and Fischer 
made a complete report concerning these experiments. Karl Brandt 
was present and heard the reports. Gebhardt testified-that he made a 
full statement concerning what he had done, stating that experiments 
had been carried out on human beings. The evidence is convincing 
that statements were also made that the persons experimented upon 
were concentration camp inmates. It was stated that 75 persons had 

(') “ The Doctors Trial," to be reported upon in a later volume of this report 
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been experimented upon, that the subjects had been deliberately infected, 
and that different drugs had been used in treating the infections to 
determine their respective efficacy. It was also stated that three of 
the subjects died. It nowhere appears that Karl Brandt made any 
objection to such experiments or that he made any investigation what¬ 
ever concerning the experiments reported upon, or to gain any infor¬ 
mation as to whether other human subjects would be subjected to 
experiments in the -future. Had he made the slightest investigation , he 
could have ascertained that such experiments were being conducted on 
non-German nationals, without their consent, and in flagrant disregard 
of their personal rights ; and that such experiments were planned for 
the future. 

In the medical field Karl Brandt held a position of the highest 
rank directly under Hitler. He a as in a position to intervene with 
authority on all medical matters ; indeed, it appears that such was his 
positive duty. It does not appear that at any time he took any steps 
to check medical experiments upon human subjects. During the war 
he visited several concentration camps. Occupying the position he did 
and being a physician of ability and experience, the duty rested upon 
Iwn to make some adequate investigation concerning the medical experi¬ 
ments which he knew had been, were being, and doubtless would 
continue to be, conducted in the concentration camps.”(*) 

Similarly, of the accused Handloser, who had been Chief of the Wehrmacht 
Medical Services and Army Medical Inspector, it is said : 

" The entries in the Ding Diary clearly indicate an effective liaison 
between the Army Medical Inspectorate and the experiments which 
Ding was conducting at Buchenwald. There is also credible evidence 
that the Inspectorate was informed of medical research carried on by the 
Luftwaffe. These experiments at Buchenwald continued after Hand- 
lost r had gained actual knowledge of the fact that concentration camp 
inmates had been killed at Dachau as the result df freezing ; and that 
inmates at Ravensbruck had died as victims of the sulfanilamide 
experiments conducted by Gebhardt and Fischer. Yet with this 
knowledge Handloser in his superior medical position made no effort 
to investigate the situation ot the human subjects or to exercise any 
proper degree ot control over those conducting'experiments within 
his field of authority and competence. 

Had the slightest inquiry been made the facts would have revealed 
that in vaccine experiments already conducted at Buchenwald, deaths 
had occurred—both as a result of artificial infections by the lice which 
had been imported from the Typhus and Virus Institutes of the OKH 
at Cracow or Lemberg, or from infections by a virulent virus given to 
subjects after they had first been vaccinated with either the Weigl, 
Cox-Haagen-Gildemeister, or other vaccines, whose efficacy was being 
tested. Had this step been taken, and had Handloser exercised his 
authority, later deaths would have been prevented in these particular 
experiments which were originally set in motion through the offices of 
the Medical Inspectorate and which were being conducted for the 
benefit of the German armed forces. 


(') Italics inserted. 
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“ These deaths not only occurred with German nationals, but also 
among non-German nationals who had not consented to becoming 
experimental subjects. ”(*) 

In like manner it is said that the accused Genzken, who was Gruppen- 
fuehrer and Generalleutnant in the Waffen S.S., “ knew the nature and 
scope of the activities of his subordinates, Mrugowsky and Ding, in the 
field of typhus research ; yet he did nothing to ensure that such research 
would be conducted within permissible legal limits. He knew that con¬ 
centration camp inmates were being subjected to cruel medical experiments 
in the course of which deaths were occurring; yet he took no steps to 
ascertain the status of the subjects or the circumstances under which they 
were being sent to the experimental block. Had he made the slightest 
inquiry he would have discovered that many of the human subjects used 
were non-German nationals who had not given their consent to the 
experiments. 

“ As the Tribunal has already pointed out in this Judgment, * the duty 
and responsibility for ascertaining the quality ot the consent rests upon 
each individual who initiates, directs, or engages in the experiment. It is 
a personal duty and responsibility which may not be delegated to another 
with impunity.’ ” 

For these and other reasons, each of the three accused named above was 
found guilty of war crimes and crimes against humanity. Brandt was 
sentenced to death and the other two to imprisonment for life. 

More generally, in connection with the guilt of Handloser and the accused 
Schroeder (who was also found guilty of war crimes and crimes against 
humanity and sentenced to life imprisonment) it was recalled that, for the 
reasons given by the Supreme Court in the Yamashita proceedings, the 
Law of War imposes on a military officer in a position of command an 
affirmative duty to take such steps as are within his power and appropriate 
to the circumstances to control those under his command for the prevention 
of acts which are violations of the Law of War.” 

Basing their argument on the words of the Tribunal in the Trial of Karl 
Brandt and Others, which are quoted above in relation to the guilt of Brandt, 
Handloser and Genzken, the Prosecution in its opening statement in the 
Trial of Carl Krauch and Others before a United States Military Tribunal 
in Nuremberg (The LG. Farben Trial)( 2 ) made the following claim . 

“ Moreover, even where a defendant may claim lack of actual 
knowledge of certain details, there can be no doubt that he could . ave 
found out had he, in the words of Military Tribunal No. 1, ma e t le 
slightest investigation.’ Each ot the defendants, with the possi e 
exception of the four who were not Vorstand members, was m such a 
position that he either knew what Farben was doing in Leuna, Bitiertc , 
Berlin, Auschwitz, and elsewhere, or, if he had no actual knowledge 
of some particular activity, again in the words ot Military n unu 


(*) This trial began on 27th August, 1947, and will be reported in a later volume of these 
reports. 
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No. 1. ‘ occupying the position that he did, the duty rested upon him 
to make some adequate investigation.'^) One cannot accept the 
prerogatives of authority without shouldering responsibility.” 

It has also been said that an accused may not always rely on the fact that 
battle conditions prevented him from maintaining control over his troops ; 
their previous training should be such as to ensure discipline. In his 
editorial comment on the Yamashita proceedings,! 2 ) Professor Quincy 
Wright has said : 

“ Th e iss ue is a close one, but it would appear that International Law 
holds commanders to a high degree of responsibility for the action of 
their forces. They are obliged to so discipline their forces that members 
ol those forces will behave in accordance with the rules of war even 
when military circumstances in considerable measure eliminate the 
practical capacity of the commander to control them.” 

Yamashita’s long years of experience may have constituted a damning 
factor. Had he been an inexperienced officer or immature in years, his 
liability may have been considered as being proportionately less. 

However that may be, there can be no doubt that, the widespread nature 
of the crimes committed by the troops under Yamashita's command was a 
factor which weighed heavily against the accused. An occasional or solitary 
act ot brutality, rape or murder might, through the exigencies of combat 
conditions, be easily overlooked by even the most zealous of disciplinarians, 
and his failure to note or punish that act would not necessarily be considered 
as showing a lack of diligence on his part. It proved impossible, however, 
to escape the conclusion that accused either knew or had the means of 
knowing ot the widespread commission of atrocities by members and units 
of his command ; his failure to inform himself through the official means 
available to him of what was common knowledge throughout his command 
and throughout the civilian population, could only be considered as a 
criminal dereliction of duty on his part. The crimes which were shown to 
have been committed by Yamashita’s troops were so widespread, both in 
space and in time, that they could be regarded as providing either prima 
Jade evidence that the accused knew of their perpetration,! 3 ) or evidence 
that he must have failed to fulfil a duty to discover the standard of conduct 
of his troops.(') 

Short of maintaining that a Commander has a duty to discover the state 
ot discipline prevailing among his troops. Courts deafing with cases such as 
those at present under discussion may in suitable instances have regarded 
means ot knowledge as being the same as knowledge itself. This presumption 
has been defined as follows : 

“ Means of knowledge and knowledge itself are, in legal effect, the 
same thing where there is enough to put a party on inquiry. Knowledge 
which one has or ought to have under the circumstances is imputed to 
lm. ... In other words, whatever fairly puts a person on inquiry is 

(*) Italics inserted. 

(-) Loc cit., p. 404. 

() Cl. p. 85 concerning the burden of proof in such cases as this 

!*) Cf. p. 91. 
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sufficient notice where the means of knowledge are at hand ; and if he 
omits to inquire, he is then chargeable with all the facts which, by a 
proper inquiry, he might have ascertained. A person has no right to 
shut his eyes or his ears to avoid information, and then say that he 
had no notice ; he does wrong not to heed to ‘ signs and signals ’ 
seen by him.” (39 Am. Jur., pp. 236-237, Sec. 12.) 

It is clear that the knowledge that he might be made liable for offences 
committed by his subordinates even if he did not order their perpetration 
would in most cases act as a spur to a commander who might otherwise 
permit the continuance of such crimes of which he was aware, or be 
insufficiently :areful to prevent such crimes from being committed. It is 
evident, however, that the law on this point awaits further elucidation and 
consolidation. 

(vii) The Problem of the Degree of Punishment to be Applied 

Under International Law, any war crime is punishable with death, but a 
lesser penalty may also be imposed. Thus even where a superior has been 
held responsible for the crimes of his subordinates he has not always been 
condemned to death. The punishment meted out, like the question ot 
guilt itself, will depend upon the circumstances of each case. The 
Convening Authority who reviewed the Trial of Kurt Meyer commuted 
the death sentence passed on him to one of lite imprisonment, on i ic 
grounds that Meyer's responsibility did not warrant the extreme penalty.( I 
The sentence of death passed on Karl Rauer was also commuted to one ol 
life imprisonment,! 2 ) and the sentence passed on Kurt Student (which was 
not confirmed) was one of five years’ imprisonment.!’) Again, tie if ^ 
penalty imposed for breach of duty alone in the Trial ol Lt.-Genera os 

Tachibana! 1 ) was the sentence of life imprisonment passed on Vice-Admiral 
Mori. 

In the Trial of Oberregierungsrat Ernst Weimann and Others, the Supreme 
Court of Norway decided that a police chief, who knew that the torture 
inflicted by his subordinates on Norwegian prisoners was causing deatns, 
should suffer not death but penal servitude for lite on the groun •* 1> - 
himself took no part in the ill-treatment of prisoners and that the district 
under his jurisdiction was too wide to allow him to follow cue in u ‘ 
case personally. The defendant Weimann came to Norway in u y , s 
chief of the German Sipo in Bergen. He was also in c a rge 0 ’ 

Aussendienststellen of Hoyangcr in Odda, Aardalstangen an ^ 

was charged before the Gulating Lagmannsrett in Scptem er ’ .. . 

having given permission for the employment of the method o a c 

Vernehmung.” an illegal form of torture, in the interrogation of 3 naimd 
Norwegian prisoners, one of whom was a woman. In two cases e or l 
was so severe that the prisoners died from the aftcr-ef ects o 01 
treatment. The Court found thaX though he himself had not taken P ar 
in the ill-treatment of prisoners, he was a judge by profession and ought u 


(*) See p. 109. 

! 2 ) See p. 114. 
(*) See p. 120. 
! 4 ) See pp. 86-7. 
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have realised more than anyone how wrong it was to tolerate torture when 
interrogating prisoners. The Court considered it a particularly aggravating 
circumstance that despite the fact that two prisoners had died as a result of 
" verscharlte Vcrnehmung,” the defendant neither changed his methods 
nor denied his subordinates the use of torture. The Lagmannsrett sentenced 
this accused to death. 

The Supreme Court on appeal (August 1947) altered the sentence to one 
ot penal servitude for life. Judge Berger, delivering the opinion of the 
majority of the judges, said that though it had been found by the Lagmanns¬ 
rett that the appellant had been aware of w hat his subordinates were doing 
he himself had never ill-treated any of the prisoners. The appellant was 
chief of a large district where he was unable to follow each individual case 
personally. He had been apparently intent on following his own country’s 
interests to the best of his understanding. 


CASE NO. 22 


THE ABBAYE ARDENNE CASE 
TRIAL OF S.S. BRIGADEFUHRER KURT MEYER 

CANADIAN MILITARY COURT, ALRICH, GERMANY 
10TH-28TH DECEMBER. 1945 

Incitement by Regimental Commander to his men to deny 
quarter to opposing troops. Extent of his responsibility 
for shooting of prisoners of war by men under his command. 

Kurt Meyer was accused of having, as Commander of the 
25th S.S. Panzer Grenadier Regiment of the 12th S.S. 
Panzer Division, incited and counselled his men to deny 
quarter to allied troops ; ordered (or alternatively been 
responsible for) the shooting of prisoners of war at his 
headquarters; and been responsible for other such 
shootings both at his headquarters and during the 
fighting nearby. He pleaded not guilty. In connection 
with the last set of charges and with the alternative charge, 
the Prosecution referred to the presumptions contained 
in Regulations 10 (3), (4) and (5) of the War Crimes 
Regulations (Canada). The accused was found guilty 
of the incitement and counselling, and was held responsible 
for the shootings at his headquarters, though not guilty 
of ordering them, and was found not to be responsible 
for the shootings outside his headquarters. A charge 
contained in a second Charge Sheet was abandoned. 
The sentence of death passed against him was commuted 
by the Convening Authority to one of life imprisonment. 


A. OUTLINE OF THE PROCEEDINGS 

1. THE COURT 

The Court was convened by the General Officer Commanding the 
Canadian Occupation Force, 3rd Canadian Infantry Division, Major- 
General C. Vokes, C.B., C.B.E., D.S.O., pursuant to the War Crimes 
Regulations (Canada). 

It consisted of Major-General H. W. Foster, C.B.E., D.S.O.. G.O.C. 
4 Cdn. Armd. Div., as President, and, as members. Brig. I. S. Johnston, 
D.S.O., E.D., T./G.O.C., 5 Cdn. Armd. Div. ; Brig. H. A. Sparling, D.S.O., 
C.R.A., 3 Cdn. Inf. Div. C.A.O.F. ; Brig. H. P. Bell-Irving, D.S.O., O.B.E., 
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Comd. 10 Cdn. Inf. Bde., and Brig. J. A. Roberts, D.S.O., Comd. 8 Cdn 
Inf. Bde. Lt.-Col. W. B. Bredin, D.J.A.G. 3 Increment “ B ” (C.A.O.F.) 
Canadian J.A.G. Overseas, was Judge Advocate. The Prosecutor was 
Lt.-Col. B. J. S. Macdonald, O.B.E., E.D., O.C. 1 Cdn. War Crimes 
Investigation Unit, and the Defending Officer was Lt.-Col. M W Andrew 
D.S.O., O.C. The Perth Regt. 


2. THE CHARGE 

The Convening Officer directed that the accused be tried on two Charge 
Sheets. Pursuant to sub-section (1) of Section 4 of the War Crimes 
Regulations (Canada), Brigadier R. J. Orde, Judge Advocate-General, 
certified the case as approved for trial on the charges set out therein. At the 
conclusion of the trial on the first Charge Sheet, however, the approval of 
the Convening Officer was asked, and given, not to proceed with the second. 

The accused pleaded not guilty to all the charges. 

The following are the texts of the two Charge Sheets : 


FIRST CHARGE SHEET 

The Accused, Brigadefuhrer Kurt Meyer, an 
Officer in the former Waffen S.S., then a part of the 
Armed Forces of the German Reich, now in the charge 
of 4 Battalion, Royal Winnipeg Rifles, Canadian 
Army Occupation Force, Canadian Army Overseas, 
is Charged With : 


first charge committing a war crime 

in that he 

in the Kingdom of Belgium and Republic of France 
during the year 1943 and prior to the 7th day of June, 
1944, when Commander of 25 S.S. Panzer Grenadier 
Regiment, in violation of the laws and usages of war, 
incited and counselled troops under his command 
deny quarter to Allied troops. 


SECOND CHARGE t COMMITTING A WAR CRIME 

in that he 

m the Province of Normandy and Republic of 
France on or about the 7th day of June, 1944, as 
Commander of 25 S.S. Panzer Grenadier Regiment, 
was responsible for the killing of prisoners of war, 
in violation of the laws and usages of war, when 
troops under his command killed twenty-three 
Canadian prisoners of war at or near the Villages 
of Buron and Authie, 


BRIGADEFUHRER KURT MEYER 
third charge : COMMITTING a war crime 

in that he 

at his Headquarters at L’Ancienne Abbaye, Ardcnne 
in the Province of Normandy and Republic of 
France on or about the 8th day of June, 1944, when 
Commander of 25 S.S. Panzer Grenadier Regiment, 
in violation of the laws and usages of war gave orders 
to troops under his command to kill seven Canadian 
prisoners of war, and as a result of such orders the 
said prisoners of war were thereupon shot and 
killed. 


fourth charge : committing a w ar crime 

(Alternative to 

Third Charge) in that he 

in the Province of Normandy and Republic ol 
France on or about the 8th day of June, 1944, as 
Commander of 25 S.S. Panzer Grenadier Regiment, 
was responsible for the killing of prisoners of war 
in violation of the laws and usages of war. when 
troops under his command shot and killed seven 
Canadian prisoners of war at his Headquarters at 
L’Ancienne Abbaye Ardenne. 


fifth charge : committing a war crime 

in that he 

in the Province of Normandy and Republic ot 
France on or about the 7th day of June, 1944, as 
Commander of 25 S.S. Panzer Grenadier Regiment, 
was responsible for the killing of prisoners ot war 
in violation of the laws and usages of war, when 
troops under his command killed eleven Canadian 
prisoners of war (other than those referred to in 
the Third and Fourth Charges) at his Headquarters 
at L’Ancienne Abbaye Ardenne. 


SECOND CHARGE SHEET 

The Accused, Brigadefuhrer Kurt Meyer an 
Officer in the former Waffen S.S., then a part of the 
Armed Forces of the German Retch now in the chargt 
of A Battalion, Royal Winnipeg Rifles, Canadian Ar v 
Occupation Force, Canadian Army Overseas, is 
Charged With: 
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CHARGE : COMMITTING A WAR CRIME 

in that he 

in the Province of Normandy and Republic of 
France on or about the 17th day of June, 1944, as 
Commander of 12 S.S. Panzer Division (Hitler- 
Jugcnd), was responsible for the killing of prisoners 
of war in violation of the laws and usages of war, 
when troops under his command killed seven 
Canadian prisoners of war at or near the Village of 
Mouen. 


3. THE OPENING OF THE CASE FOR THE PROSECUTION 

The Prosecutor rested his case upon Articles 23 (c) and ( J ) of the Hague 
Convention of 1907 concerning the Laws and Customs of War on Land, 
Articles 2 and 5 of the Geneva Convention of 1929 relative to the Treatment 
of Prisoners of War, and Articles 1 and 2 of the Geneva Convention for 
the Amelioration of the Condition of the Wounded and Sick in Armies in 
the Field. He referred also to Amendment No. 12 (1929) of the Manual 
of Military Law. The last, he said, contained a number of relevant pro¬ 
visions. many of which were simply restatements of the Hague and Geneva 
Conventions ; Paragraph 51, however, in dealing with the prohibition of 
the killing or wounding of an enemy who has laid down his arms and has 
no longer means of defence, stated that, “ This prohibition is clear and 
distinct; there is no question of the moment up to which acts of violence 
may be continued without disentitling the enemy to be ultimately admitted 
to the benefit of quarter. War is for the purpose of overcoming armed 
resistance and no vengeance can be taken because an individual has done 
his duty to the last but escaped injury.” 

The Prosecution contended that Meyer was responsible, cither directly 
or due to “ w ilful or criminal negligence and failure of the accused to perform 
his duties as commander of the troops concerned,” for the offences alleged 
in the first Charge Sheet. 

Dealing with the first charge, the Prosecutor stated his opinion that there 
was sufficient evidence to show that Meyer had ordered his troops to deny 
quarter, but. he observed, “ We have, however, to avoid any argument on 
that point, confined our charge to one simply of inciting and counselling, 
which of course, in any event, is a war crime.” 

Turning to the second charge, he pointed out that it was believed that at 
least one officer had participated in the mass shootings alleged to have 
taken place at Buron and Authie, and stated : “ Apart from regulation (4), 
which makes this partieipaiion prima facie evidence of Meyer’s responsi¬ 
bility^ 1 ) he himself has admitted that he took an active part in leading this 
battle, and was well forward, as was his usual practice, in an effort to 

draw on his young troops in this, their first engagement. It will be 

( l ) By “ regulation (a), 1 ’ Counsel intended to signify number 10 (4) of the War Crimes 
Regulations (Canada). Regarding this provision, see pp. 110-12 and 128. 
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submitted that because of this the court can reasonably infer that the accused 
must share directly in the responsibility for what occurred. . . . The 
ferocity of this treatment of prisoners, its widespread character, and the 
large number of separate crimes, conveys a definite impression that there 
must have been preliminary incitement and approval given, or orders issued, 
and is therefore of assistance to the court in determining the responsibility 
of the accused on this particular charge.” 

The Prosecutor indicated that whether the Court accepted the third or 
the fourth charge, which were alternatives, might turn in part on the weight 
which they placed on the evidence of a Polish youth named Jesionek. On 
these, and on the fifth charge, he summarised the evidence which he proposed 
to call. 


4. THE EVIDENCE FOR THE PROSECUTION 

Twenty-nine witnesses were called by the Prosecution. Further evidence 
included various pre-trial statements and affidavits and a considerable 
number of extracts from the proceedings of a SHAEF Court of Enquiry 
which had made a preliminary investigation of the case. 

The evidence against the accused may be divided into four parts, com¬ 
prising respectively that intended to prove, first the inciting and counselling 
alleged in the first Charge, secondly the shooting of prisoners of war by 
troops under his command in or near Buron and Authie alleged in Charge 2 
and a connection between Meyer and these offences sufficient to make him 
responsible for them, thirdly the shootings at the headquarters alleged in 
Charges 3-5, and fourthly the giving of the orders by the accused alleged in 
third Charge. 

In connection with the first charge, evidence was provided by four ex- 
members of the 25th S.S. Panzer Grenadier Regiment w hich had been under 
Meyer's command.( J ) 

The first, in a statement made previously before the SHAEF Court of 
Enquiry, which was read to the court, said that in April 1944, a Company 
Sergeant Major had read to him and the rest of the H.Q. Company, while 
on parade, certain secret orders, which the Company had had to sign, to 
signify that they understood them, and which included instructions that if 
prisoners were taken they were to be shot after interrogation. 

The second witness acknowledged a pre-trial statement made to a war 
crimes investigation unit, in which he said that he had heard Meyer utter 
words to the effect that his regiment took no prisoners. On being questioned 
by the President of the Court, the witness said that in February or March 
1944, orders that no prisoners should be taken had been read to his company 
by the same Company Sergeant Major as has previously been mentioned. 

(*) Acting under No. 10 (8) of the War Crimes Regulations (Canada), the President of 
the Court ruled that the names of the German witnesses should not be released to the 
press, in order to protect them against possible retaliation. In deference to this decision, 
the names of German witnesses are not given in these pages. 
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The third witness said that on 6th June, 1944, his platoon had heard a 
speech from a Company Commander to the effect that no prisoners should 
be taken and that he had been present when Meyer in a speech made late 

in 1943, at Beverloo, had said, “ my regiment takes no prisoners.” On 

being asked by defending counsel, however, whether Meyer had not actually 
said “ I do not want any of my troops to be made prisoners,” the witness 
replied that he was no longer able to give an answer to that question. He 
could not remember ever being told by any officer or N.C.O. to shoot 

prisoners. He remembered an order offering leave to soldiers who did 

take prisoners, and he thought that no punishment W'as meted out to those 
who took them. The speech at Beverloo was forgotten by himself and his 
comrades when they went into action. 

The fourth of the w itnesses referred to, Jan Jesionek, a Polish youth who 
had been conscripted into the 12th S.S. Panzer Division, told how the 
accused had made a speech at Le Sap, in which he had said that the German 
soldiers should take reprisals on prisoners of war. (Under cross- 
examination. however, the witness confessed that the accused used the word 
Englishman not “ prisoners,” but he claimed that the speech was so 
worded that it was understood that no prisoners were to be taken, but 
should be shot.) The witness said that von Bucttner, the accused’s Adjutant, 
w hom the accused had described as his best officer, had at about Whitsun,* 
1944, issued a company instruction in which he said, “ our company takes 
no prisoners.” 

Much ot the evidence lor the Prosecution fell within the second category 
and was intended to show that the shooting of prisoners of war alleged in 
C barge 2 had taken place, and in circumstances which would make Meyer 
legally responsible tor these offences. For the most part, testimony was 
given by members and ex-members of the Canadian Army, who had them¬ 
selves been taken prisoners during the action around Authie and the Abbaye 
Ardenne in the lirst days of the Allied invasion ; but corroborating evidence 
was provided by French civilians. 

An extract from the evidence given at the SHAEF Court of Enquiry bv 
Major Learmont. whose company had been in the vanguard of the fighting, 
indicated that he and a group of other prisoners had been lined against a 
wall at Buron, and covered by machine guns. It seemed clear that they 
were to be shot. A German soldier, whom the Major took to be an N.C.O., 
appeared and from his actions seemed to prevent the shootings from taking 
place. Similar stories of such interventions by individual Germans were 
to d by two other witnesses. Major Learmont, however, also saw a fellow 
prisoner shot because he had been wounded and could not march. The 
witness was able to state that the particular group of prisoners of which he 
tomned a part were, from the time of their arrival at the Abbaye Ardenne, 
escorted by Feldgendarmerie of the 12th S.S. Division. 

The evidence which Lt.-Col. Petch. who had commanded the North 
Nova Scotia Highlanders in the fighting, had given the SHAEF Court of 
Enquiry, in which he described the military situation around Authie on 
Vth June, included a statement that the enemy personnel in the area had 
included elements of two infantry regiments belonging to the static defences 
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of the area. Furthermore, a prisoner of the 21st S.S. Panzer Div ision had 
been captured near Buron on that day. 

As part of the evidence of the shootings at Meyer's headquarters, alleged 
in Charges 3-5, the testimony of a French national named M. Vico, of 
various members of Canadian and British Concentration Units and of a 
Canadian Army Pathologist showed that eighteen bodies of Canadian 
soldiers had been disinterred from concealed graves in the garden of the 
Abbaye and had been identified by the discs which they wore. All bore 
fatal head wounds ; eight had evidently been shot while the others appeared 
to have been killed with a blunt instrument. 

Evidence was brought to show that these prisoners were missing from 
their unit on 7th June, and that several of them had been interrogated at 
the Abbaye headquarters on that day. It was shown that at the relevant 
times, the accused had been at the Abbaye, and that it had been his 
Regimental Headquarters. 

Cpl. Macleod of the Canadian Army (along with three other witnesses) 
stated that, when the pay books which had been taken away from certain 
of the prisoners at the Abbaye were later returned, they were not all distri¬ 
buted, because some of the prisoners were no longer present to claim them. 

The evidence falling within the fourth category was given by Jan Jesionek, 
who said that, at the Abbaye on 8th June. 1944. he had seen a guard announce 
to the accused that seven Canadian prisoners had been taken. Whereupon 
Meyer had said, " what should we do with these prisoners ; they only cat 
our rations.” (The witness later confessed under cross-examination that 
he could not remember the accused's exact words, but their meaning was, 
“ what can we do with these men ; their only purpose is to cat our rations.") 
The accused had then said, for all those present to hear, " In future no 
more prisoners are to be taken.” After that the prisoners had been 
conducted into a park attached to the Abbaye and as each one went into 
the park the witness heard a shot. He could only assume that Meyer had 
given orders that they should be shot. Jesionek had then entered the park 
and had seen seven Canadian dead bodies. He and several other German 
soldiers had stood in a big semi-circle around the bodies, because the spot 
where the bodies lay was full of blood. 


5. THE EVIDENCE FOR THE DEFENCE 

The accused, giving evidence on oath, denied ever saying that his unit 
took or would take no prisoners, and emphasised that during the entire 
Normandy Campaign he gave no orders to shoot prisoners. Describing 
the speech which he had delivered to the 15th Company at Le Sap, he said 
that Jesionek’s statement that he had instructed the soldiers to take reprisals 
against prisoners of war was untrue. He also denied knowing, on 7ih June, 
that any Canadian prisoners were shot, at the Abbaye, and claimed that on 
the morning of the 10th June, two officers had reported that a number 
of dead Canadians had been found lying in a garden inside the headquarters. 
They had the impression that the Canadians had been shot. He went to 
the garden and when he found that their report was true he had been incensed. 
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He gave instructions to his Adjutant to find out who had done the deed, 
and ordered that the Canadians should be buried. 

In surveying the operations of 7th June, he mentioned that, in a village 
near the Abbave Ardenne called Cussy, he had found the Commander 
of the Grenadier Regiment of the 21st Panzer Division, who had his head¬ 
quarters there. The accused also stated that there had been Feldgendarmerie 
at his headquarters at the Abbave Ardenne. 

The second witness for the Defence, an officer of the 12th S.S. Panzer 
Division, said that during training and during the first days of the invasion 
an instruction had been circulated that all prisoners should be sent “ back 
to Division ” as quickly as possible, except those taken by Reconnaissance 
missions, who had permission to question them. He had heard no reports 
that the accused had said that his unit took no prisoners. The witness 
stated that during July 1944, the accused had ordered that 150 prisoners 
should be sheltered in the buildings of his own headquarters because of the 
bad weather. He had never heard of prisoners being shot at the Abbaye 
at any time. 

When asked whether there were other troops north-west of Caen on the 
7th of June, besides the 12th Panzer Division, he replied that Caen itself 
was in the billeting area of the 21st Panzer Division, that a battle group of 
the latter Division had been put into action north-west of Caen on the 6th, 
and that other units in the area had comprised Coastal Defence personnel, 
Air Force Units and a heavy anti-tank battalion. 

In connection with the disposition of troops in the Caen area, the third 
witness for the Defence, the Regimental Commander of the 21st S.S. Panzer 
Regiment, said that the headquarters of that Division and of the 716th 
Coastal Division were situated in a quarry north-west of Caen on the 8th 
June. In the same area on the same day he could remember parts of fhe 
-0_ Anti-tank Battalion ot the 21st Panzer Division and some Air Force 
personnel. 

A further Defence witness, an Adjutant of the 12th S.S. Panzer Division, 
said that he had received orders three or four days after the beginning of 
the invasion that prisoners of war should be evacuated “ back to Division ” 
as soon as possible. 

As witnesses for the character of the accused, the Defence produced his 
wfe, his Senior Commanding General, an ex-officer of Meyer’s battalion 
an a Canadian Captain who had gained a favourable impression of Meyer 
when a prisoner in his hands. 

6. THE EVIDENCE FOR THE REBUTTAL 

The Prosecution called several witnesses for the rebuttal. One of these, 
* y° ut ” " a ™ ed Daniel Lachevre, said that in the evening of the 8th June, 
1944, he had gone into the garden of the Abbaye with about four friends in 
order to play games. While he was there he noticed that the Germans had 

mil 1 V^n u r ’ th ! position of which he indicated. He returned on the 
9th and 10th in the evening and apart from the shelter he saw nothing 
unusua . in particular, he saw no dead bodies. Under cross-examination 
the witness said that he was very familiar with the garden and that he would 
have noticed if anyone had been digging there. 
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7. THE CASE FOR THE DEFENCE 

Counsel for the Defence chose not to make any opening address before 
calling witnesses, but delivered a closing address. 

He began by asking the Court to place little weight on the evidence of 
the first Prosecution witness, who had not been present for cross- 
examination by the Defence and questioning by the Court. He submitted 
that the witness’s story, according to which an N.C.O. had read secret 
orders in the street of a town, no doubt with civilians present, in the absence 
of any officer on parade, was contrary to common sense and from a military 
point of view ridiculous. He also doubted whether a witness could possibly 
have memorised accurately a document which he had once heard read. 

Counsel pointed out that Jesionek had said that it had only been under¬ 
stood from Meyer’s speech (the exact words of which he could not 
remember) that reference was actually being made to prisoners. Meyer 
on the other hand, while his account of his speech was the same as that of 
Jesionek in so far as it had stressed the need for self-reliance, denied that 
retaliation against prisoners had been intended. Three Prosecution wit¬ 
nesses, as well as Meyer, had said that there were standing orders that 
prisoners should be taken ; and exercises on the interrogation of such 
prisoners had been mentioned. 

Counsel’s submission was that Meyer never gave any order that prisoners 
should not be taken and that if any such statement had been made no weight 
was placed on it by the men in his command. The first charge therefore 
remained unproved. 

Regarding the second charge, Counsel made three submissions for the 
consideration of the Court. The first was that there were not only 25th 
Panzer Regiment troops around Buron and Authie on 7th June, 1944, but 
troops of the 21st Panzer Division, too. Secondly, the Defence claimed that 
if Canadian prisoners were killed in the area of Authie and Buron on 7th 
June, 1944, there was no evidence as to the formation to which those 
responsible belonged. To rebut the presumption that there was a general 
plan, sponsored by Meyer, to shoot prisoners was the evidence of Major 
Learment and Sgt. Dudka, who both told of an N.C.O. or officer w ho had 
stopped any intended shooting by the guards of Canadians. Other witnesses 
had described how they had been accorded the normal treatment of prisoners 
of war. In the third place, there was evidence that Meyer had given shelter 
of 150 prisoners in his own headquarters. Furthermore, 200 Canadians 
had been captured on 7th June, 1944. They had survived, although they 
could not all be needed for interrogation. There could therefore be no 
general plan for shooting prisoners. 

Counsel concluded his treatment of the second charge by submitting 
that once a Brigade Commander had sent his men to the attack he had no 
control over their individual actions. 

Turning to the third and fourth charges. Counsel spent some time in 
attempting to discredit Jesionek’s evidence by contrasting his statements 
in court on a number of details not connected or only indirectly connected 
with the alleged offences with his words spoken during his interrogations 
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by a war crimes investigating team, and with the evidence of other witnesses 
on the same subjects. With more particular reference to the alleged 
shootings. Counsel claimed that Jesionek's story conflicted with the evidence 
of Lachevre. Counsel asked how the garden at the Abbaye could be 
completely undisturbed and unmarked if graves had recently been dug and 
if there hud been a large pool of blood where the bodies had been ? Finally, 
as there was no evidence as to who shot the seven Canadians, even as to 
their regiment. Counsel submitted that the Court could not rightly find 
anyone guilty of the act. 

With regard to the fifth charge. Counsel pointed out that there was 
considerable evidence that the German military police had had charge of 
the prisoners in question, and submitted that any suspicion should be directed 
in their direction. He expressed the opinion that, had any person in 
authority ordered the shootings, it was unlikely in the first place that the 
pay books of the victims would have been openly produced later, instead 
of being destroyed, and in the second place that marks of identification 
would have been left on the bodies. 


8. THE PROSECUTOR’S CLOSING ADDRESS 

Dealing in the course of his closing remarks with the first charge. Counsel 
for the Prosecution asked whether it was likely that a Company Sergeant 
Major would have undertaken to read orders of the kind alleged, unless 
he had a superior order to do so. He maintained further that this officer 
had adopted the only possible means of conveying secret orders to his 
troops, when he gathered them together in tight formation and conveyed 
to them orally the contents of the written instructions which he held in his 
hand. Counsel pointed out the wealth of evidence which must be weighed 
against the word of the accused that he had given no orders that prisoners 
were to be shot. As proof of the accuracy of lesionek’s words. Counsel 
asked the Court to compare the bulk of his account of Meyer's speech at 
Le Sap with that of the accused himself. 

If the Court still had any doubt as to the first charge. Counsel asked 
them to consider the evidence as to the actual shootings and to ask them¬ 
selves whether these could have happened without incitement or counsel. 
Furthermore, there was practically no evidence that they had resulted in 
the punishment of the offenders. 

Whether the accused were found guilty on either the third or the fourth 
charge would depend almost exclusively on the weight placed by the Court 
on his evidence and on that of Jesionek. The latter was a Pole w'ho had 
deserted from the German Army ; his father had been imprisoned by the 
S.S. lor a period. Nevertheless, there was no reason why he should act 
out of spite against Meyer personally. His evidence had not been shaken 
in any material respect by cross-examination. Taking it as firmly estab¬ 
lished that the shooting did occur, the only explanation would be that 
someone at the headquarters, with Meyer’s knowledge or approval, carried 
it out, within a hundred metres of his command post, in broad daylight, 
and at a time when he could have been and probably was there. This 
presupposed either that the persons committing the deed felt secure in the 
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knowledge that the Regimental Commander had ordered the shooting or 
had approved it, or that the perpetrators had no fear of disciplinary 
consequences if they should be found out. The Court had heard of the 
accused’s reputation as a strict disciplinarian. 

By contrast with Jesionek’s account, which he characterised as honest 
and convincing. Counsel drew attention to the fact that Meyer, in previous 
examinations, had denied all knowledge of the shootings, even after being 
informed of the evidence obtained from Jesionek. On being told that he 
was to be tried he had subsequently made a statement, which Counsel 
regarded as untrue, admitting that he knew of the shooting of eighteen 
prisoners, and saying that it was reported to him on 10th or 11th June. 
Despite the recent nature of the shootings, he had told the Court that he 
had not been able to find the perpetrators. Was it probable, asked Counsel, 
that the bodies were left for several days with civilians in the vicinity ? 
Would they have been buried in five separate graves had they all been shot 
at the same time ? Furthermore, Mm. Vico and Lachevre had shown that 
no bodies were there on the evenings of the Sth. 9th. or 10th June, or on 
the 11th. Again, the shelter which had been constructed by the Germans 
was in such a position as to make it improbable that the accused had entered 
the garden by the way he had described, or seen the bodies from the position 
which he had indicated while in the witness box. 

While he would not claim that there definitely were no other troops in 
the neighbourhood. Counsel maintained that there was no positive evidence 
th . the prisoners were killed by troops other than the Meyer s Regiment. 
Though most of the troops involved in the killings were wearing camouflage 
uniform, he claimed that they were all under Meyer’s command. He pointed 
out that the offer of leave to soldiers who took prisoners only came later, 
when the flow of prisoners had diminished. 

Even if the shootings alleged in the fifth charge were committed by the 
Military Police serving at Meyer’s headquarters, the former, were clearly 
under the latter’s disciplinary control. 

Regarding the question of the handing back of the prisoners’ pay books. 
Counsel for the Prosecution thought that the Defence was expecting a little 
too much efficiency in suggesting that any person in authority would have 
destroyed those of the shot prisoners. 


9. SUMMING UP OF THE JUDGE ADVOCATE 

The Judge Advocate pointed out that the killing of prisoners was a war 
crime, not only under international custom and usage, but also under the 
Hague Convention No. IV of 1907 and the Geneva Prisoners of War 
Convention of 1929. 

1 f an officer, though not a participant inor present at the commission of a w ar 
crime incited, counselled, instigated or procured the commission of a war crime, 
and a fortiori, if he ordered its commission, he might be punished as a war 
criminal. The first and third charges fell within this category of offences. 
In the second, fourth and fifth charges, however, Meyer was alleged to have 
been “ responsible for ” the crimes set out therein. In this connection. 
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the Judge Advocate pointed out that Regulations 10 (3) (4) and (5) of the 
War Crimes Regulations (Canada) stated that when certain evidence was 
adduced, that evidence might be received by the Court as prima facie 
evidence of responsibility. By virtue of these Regulations, it was unnecessary, 
as far as the second, fourth and fifth charges were concerned, for the 
Prosecution to establish by evidence that the accused ordered the com¬ 
mission of a war crime, or verbally or tacitly acquiesced in its commission, 
or knowingly failed to prevent its commission. The facts proved by the 
Prosecution must, however, be such as to establish the responsibility of the 
accused for the crime in question or to justify the Court in inferring such 
responsibility. The secondary onus, the burden of adducing evidence to 
show that he was not in fact responsible for any particular war crime then 
shifted to the accused. All the facts and circumstances must then be 
considered to determine whether the accused was in fact responsible for 
the killing of prisoners referred to in the various charges. The rank of 
the accused, the duties and responsibilities of the accused by virtue of the 
command he held, the training of the men under his command, their age 
and experience, anything relating to the question whether the accused 
either ordered, encouraged or verbally or tacitly acquiesced in the killing 
of prisoners, or wilfully failed in his duty as a military commander to prevent, 
or to take such action as the circumstances required to endeavour to prevent, 
the killing of prisoners, were matters affecting the question of the accused’s 
responsibility. 

Dealing with the third charge, the Judge Advocate said: “ There is no 
evidence that anyone heard any particular words uttered by the accused 
w hich would constitute an order, but it is not essential that such evidence 
be adduced. The giving of the order may be proved circumstantially ; 
that is to say, you may consider the facts you find to be proved bearing upon 
the question whether the alleged order w'as given, and if you find that the 
only reasonable inference is that an order that the prisoners be killed was 
given by the accused at the time and place alleged, and that the prisoners 
were killed as a result ol that order, you may properly find the accused 
guilty of the third charge. He drew attention, however, to paragraph 42 
of C hapter VI of the Manual of Military Law regarding circumstantial 
evidence, which states: . before the Court finds an accused person 

gufity on circumstantial evidence, it must be satisfied not only that the 
circumstances are consistent with the accused having committed the act ” 
(that is, said the Judge Advocate, that he gave the order) “ but that they are 
inconsistent with any other rational conclusion than that the accused was 
the guilty person.” 

In connection with the fourth charge, he pointed out that Regulation 10 (5) 
provided that if the accused or an officer or N.C.O. of his regiment w'as 
present when members of his regiment shot the seven prisoners then the 

ourt might accept that fact as prima facie evidence of the accused’s 
responsibility for that crime. 

10. THE VERDICT 

Meyer was found guilty of the first, fourth and fifth charges, and not 
guilty of the second and third. 
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11. THE SENTENCE 

Meyer was sentenced to death by shooting. 

The Convening Authority, however, commuted the death sentence to 
one of life imprisonment, on the grounds that Meyer’s degree of 
responsibility did not warrant the extreme penalty. 


B. NOTES ON THE CASE 

1. THE JURISDICTION OF THE COURT 

The jurisdiction of the Court was based on the War Crimes Regulations 
(Canada), P.C. 5831-0 

2. QUESTIONS OF SUBSTANTIVE LAW 
(i) The Offence Alleged 

It is a well-established rule of customary International Law that unarmed 
prisoners of war are not to be shot or deliberately harmed, and this provision 
has received recognition in various international conventions, which were 
referred to by the" Prosecutor in his opening address. It may be useful to 
examine the provisions which he mentioned. 

Articles 23 (c) and (d) of the Hague Convention of 1907 concerning the 
Laws and Customs of War on Land run as follows : 

“ Article 23. In addition to the prohibitions provided by special 
Conventions, it is particularly forbidden— 

(c) To kill or wound an enemy who, having laid dow n his arms, or no 
longer having means of defence, has surrendered at discretion, 
(</) To declare that no quarter will be given.” 

Article 2 of the Geneva Prisoners of War Convention of 1929 provides 
that: 

“ Prisoners of war are in the power of the hostile government, but 
not of the individuals or formation which captured them. 

They shall at all times be humanely treated and protected, particu¬ 
larly against acts of violence, from insults and from public curiosity. 

Measures of reprisal against them are forbidden. 

Article 5 forbids the ill-treatment of prisoners of war who refuse to give 
information regarding the situation of their armed forces or their country. 

Articles 1 and 2 of the Geneva Convention of 1929 for the Amelioration 
of the Condition of the Wounded and Sick in Armies in the Field lay down 

“Article 1. Officers and soldiers and other persons officially 
attached to the armed forces who are wounded or sick shall be respected 
and protected in all circumstances ; they shall be treated with humanity 
and cared for medically without distinction of nationality, by the 
belligerent in whose power they may be.” 


(i) See p. 125. 
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Nevertheless, the belligerent who is compelled to abandon wounded or 
sick to the enemy, shall, as far as military exigencies permit, leave with them 
a portion of his medical personnel and material to help with their treatment. 

Article 2. Except as regards the treatment to be provided for th,em in 
virtue of the preceding article, the wounded and sick of an army who fall 
into the hands of the enemy shall be prisoners of war, and the general 
provisions of International Law concerning prisoners of war shall be 
applicable to them. 

Belligerents shall, however, be free to prescribe, for the benefit of wounded 
or sick prisoners, such arrangements as they may think fit beyond the 
limits of the existing obligations.” 

Amendment No. 12 (1929) to the Manual of Military Law, to which the 
Prosecution referred, is a re-drafting of Chapter XIV (The Laws and Usages 
of War on Land) of the Manual, made in the light, inter alia, of the Geneva 
Conventions of 1929. It is intended as a guide for the use of the military 
forces. It has not therefore the authority as a statement of International 
Law which attaches to an international treaty. 

Such publications, prepared for the benefit of the armed forces of various 
nations, are frequently used in argument in the same way as other inter¬ 
pretations of International Law, and, in so far as tlieir provisions are acted 
upon, they mould state practice, which is itself a source of International Law. 

(ii) The Application of Paragraphs (3), (4) and (5) of No. 10 of the 
War Crimes Regulations ( Canada )^') 

The view of the Judge Advocate in the case on these provisions have 
already been recorded. It would not be out of place, however, to set out 
the remarks of Counsel on these interesting paragraphs. In his opening 
address. Prosecuting Counsel said that the vicarious responsibility of a 
high-ranking officer for atrocities committed by troops under his command, 
in the absence of a direct order was based, “ firstly, on a known course of 
conduct and expressed attitude of mind on the part of the accused ; secondly, 
upon his failure to exercise that measure of disciplinary control over his 
officers and men which it is the duty of officers commanding troops to 
exercise ; and, thirdly, on a rule of evidence applicable in these cases, which 
in effect says that, upon proof of certain facts, the accused may be convicted, 
if he does not offer an explanation to the court sufficient to raise in their 
minds a reasonable doubt of his guilt.” 

Paragraphs (4) and (5) were important to the present case because evidence 
would be submitted to show that the accused was prima facie guilty for 
war crimes under both provisions, quite apart from positive evidence of 
guilt. The Prosecution would produce evidence to show, in Charges 1, 
3 and 4, that an officer or N.C.O. or both were present at the time when these 
offences were committed, and that this was probably also the case with 
respect to Charges 2 and 5. Furthermore, the offences proved would be 
such as to constitute ” more than one war crime ” within the meaning of 


(’) See pp. 128-9. 
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paragraph (4). Discussing further the presumptions laid down in para¬ 
graphs (3), (4) and (5), Counsel expressed the opinion that: “ Technically 
it cou'd be said that an Army Commander might be held responsible for the 
unlawful acts of a private soldier hundreds of miles away, simply because 
an N.C.O. happens to be present at the time the offence was committed. . . . 
It is only pedantic nonsense to suggest that any such meaning is intended. 
A reasonable line must be drawn in each case, depending on its circumstances. 
The effect of the provision is simply, that upon proof of the facts there set 
out, the burden shifts to the accused to make an explanation or answer, 
and the court may convict but is not obliged to do so, in the absence of such 
explanation or answer. The section does not say that the court must receive 
such evidence as prima facie evidence of responsibility, but merely that 
it may.” 

Counsel for the Defence did not touch upon the provisions in question. 

During the trial proceedings, a discussion arose as to the extent to which 
evidence not directly connected with the offences alleged on the Charge 
Sheet could be rendered admissible by Regulation 10 (4). The Prosecution 
proposed to produce evidence of an atrocity committed at the Regimental 
Headquarters at Abbaye Ardenne on or about the 17th June, 1944. The 
Defence objected that the charges contained in the first Charge Sheet made 
no mention of events alleged to have been committed at such a date. The 
Prosecution replied that this piece Of evidence was m.ide admissible by 
Regulation 10 (4), since it constituted evidence which “ could be adduced 
before the Court to show that his formation, while under his command, 
committed a scries of offences in order to establish a prima facie case of his 
responsibility for the offences with which he is charged.” There was no 
question of the accused being specifically charged with the commission of 
the offence referred to. 

The decision of the Court was that, provided the Prosecution could 
establish the fact that the accused was the responsible commander at the 
time when this incident was alleged to have occurred, it was prepared to 
listen to this evidence. 

The question then arose as to whether the accused had not been promoted 
to Divisional Commander at the time of the alleged offence and whether 
the evidence was not therefore rendered inadmissible. The opinion of the 
Defence was that if Meyer was in command of the division at the time w hen 
the offence occurred, the matter fell right outside the first Charge Sheet, 
wherein he was accused of crimes committed as commander of the 25th 
Panzer Grenadier Regiment. The second Charge Sheet had been kept 
separate from the first by reason of that fact. The Prosecution replied 
that, if the Court considered that the accused was not Regimental Com¬ 
mander at the time, then the Prosecution would submit that the evidence 
was nevertheless admissible. A witness was then produced who stated 
that Meyer was promoted to Commander of the 12th S.S. Panzer Division 
at about noon on 17th June. A second witness could only state that the 
promotion took place about ten^lays after the beginning of the invasion 
(which, according to the examining Counsel, could mean either 16th or 
17th June). The Prosecution then stated that the evidence which they wished 
to produce related in fact to two incidents, one in the early morning of the 
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17th and the other on the late afternoon thereof. Whereupon the President 
of the Court ruled that the evidence was admissible. 

From the fact that Meyer was found guilty on the fourth and fifth charges 
but not on the third, it seems clear that the Court made an express appli¬ 
cation of the presumptions contained in Regulation 10, and considered 
that it was justifiable thereupon to pass the death sentence on the accused. 
The Convening Authority, however, was of the opinion that “ Meyer’s 
degree of responsibility was not such as to warrant the extreme penalty.” 
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CASE NO. 23 


TRIAL OF MAJOR KARL RAUER AND SIX OTHERS 

BRITISH MILITARY COURT, WUPPERTAL, GERMANY, 

. 18TH FEBRUARY, 1946 


A. OUTLINE OF THE PROCEEDINGS 

Karl Rauer (formerly Major), Wilhelm Scharschmidt (formerly Haupt¬ 
mann), Otto Bopf (formerly Army Major), Bruno Bottcher (formerly 
Hauptmann), Hermann Lommes (formerly Oberfeldwebel), Ludwig Lang 
(formerly Feldwebel), Emil Gunther (formerly Unteroffizier), formerly 
attached to the aerodrome at Dreierwalde, Germany, were charged with 
committing war crimes in that they were “ concerned in ” the killing, 
contrary to the laws and usages of war, of Allied prisoners of war on one or 
more of three occasions on 22nd,( l ) 24th and 25th March, 1945, respectively. 
The Prosecution argued that the accused had thereby violated Article 23 (c) 
of the Hague Convention No. IV of 1907. 

It was shown that on 21st March the aerodrome was heavily bombed and 
five Allied airmen were captured by the Germans. Rauer, the commandant 
of the camp, claimed that he issued no specific orders regarding these 
prisoners, but expected that they would be sent to a prisoner-of-war camp 
in the usual way. Scharschmidt, his Adjutant, after questioning them, 
detailed Oberfeldwebel Karl Amberger to lead the escort, despite the 
warnings of Chief Clerk Lauter that Amberger was unsuitable for the task 
in view of his open hostility to Allied prisoners of war ; the Adjutant did 
make some attempt to find a substitute. On the night of the 22nd four of 
the party of prisoners were shot dead on the way to the station. 

Rauer admitted that he was primarily responsible for prisoners of war, 
but added that the administration of questions relating to them was a 
matter for Scharschmidt, the Adjutant. Both he and Scharschmidt accepted 
a report that the prisoners had been shot while trying to escaped) and 
Rauer passed this report on to higher authority. Rauer pleaded that he 
had no time to make a personal investigation, and Scharschmidt pleaded 
that he had no orders to do so. 

On 24th March, a further party of prisoners, captured after a second 
serious air raid, were sent at night to help in filling in bomb-holes on the 
runways of the aerodrome. This was done under Rauer’s orders, trans¬ 
mitted through Scharschmidt, though there was some evidence that the 


(*) The first offence was that which led to the sentence of death passed on former 
Oberfeldwebel Amberger (See Vol. I of this series, pp. 81-87). 

( a ) The fifth, whose affidavit alleging that the four had been shot in cold blood appeared 
as evidence both in this trial and in the trial of Amberger, escaped though wounded. 
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immediate order came from Bopf. In court, Gunther claimed that Lang 
had told him that Bopf had ordered the shooting of the prisoners. The 
latter were taken out by Gunther, Lommes, Lang (all of whom came under 
Bopf s orders) and one other, not before the Court. Seven or eight prisoners 
were shot, and there was evidence implicating Gunther, Lommes and Lang 
in the shooting. Bottcher, who was in charge of repairs, claimed to have 
reported the matter to Scharschmidt, but the latter denied this. Lommes 
claimed that Scharschmidt said to the N.C.O.s involved: “ You must 
make a report that they were shot whilst trying to escape, so that I can pass 
it on." Lang told Bopf that the shooting had been committed, but Bopf 
took no action and jumped to the conclusion that Scharschmidt must have 
ordered it. Bottcher was also inactive, and Scharschmidt took no action 
because Rauer had intended to interrogate the escort. The commandant, 
however, could not find the time to do so. An unchecked report stating 
that the prisoners had been shot while trying to escape was thereupon sent 
to higher command. Lommes claimed in court that Bottcher said that the 
killing was justified in view of the German deaths caused by bombing. 

Finally, on 25th March, a wounded prisoner was taken out of the 
aerodrome in a motor cycle side-car by Lang and Lommes and shot by 
Lang. Rauer and Scharschmidt stated in court that they knew nothing 
of this incident until long afterwards. Bottcher admitted lending his motor 
cycle to Lommes, and claimed that he had the impression that the victim 
was being taken to hospital. Lommes claimed that both Bottcher and 
Bopf had said that the remaining prisoner must disappear like the others ; 
the two officers denied this. 

There was evidence that both Rauer and Scharschmidt expressed hostile 
opinions towards captured enemy air crews, in the presence of N.C.O.s. 
Rauer, however, denied issuing any orders for the shooting of prisoners 
of war, and explained that he was prevented from making personal investi¬ 
gations into the shootings by his other duties ; the Allied armies were near, 
air-raids were severe and necessitated extensive repairs by hundreds of 
prisoners of war, internees and civilians, which he had to supervise, and his 
task was made worse by ill-feeling among the officers on the aerodrome. 
No witness claimed that the killings were carried out on the specific orders 
of either Rauer or Scharschmidt. 

Subject to confirmation by higher military authority, the following 
findings were pronounced. 

Rauer and Scharschmidt were found not guilty of the first charge, which 
concerned the events of 22nd March, but guilty of the other two charges. 

The remaining accused except Gunther, were found guilty of the second 
and third charges, not having been accused of the first charge. Gunther 
was found guilty of the second charge, concerning the events of 24th March, 
there being no other charge against him. 

All of the accused were sentenced to death by being hanged. The 
sentence on Rauer was commuted to one of life imprisonment by higher 
military authority, and the other sentences confirmed. 
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B. THE MEANING OF THE CHARGE OF BEING 
“ CONCERNED IN ” A KILLING 

The names of two of the accused, ex-Major Rauer and ex-Haupmann 
Wilhelm Scharschmidt, the commandant of the aerodrome and his adjutant, 
appeared on all three charges, these accused being thereby charged with 
being “ concerned in the killing ” of twelve Allied prisoners of war on three 
different dates in March 1945. It was agreed that there was no direct 
proof that either had given any specific orders for the offences to be 
committed. Yet both were found guilty on the second and third charges, 
and sentenced to death by hanging. They were found not guilty on the 
first charge, and the sentence on Rauer was commuted by higher military 
authority to one of life imprisonment. 

Counsel for Rauer submitted that this accused " must be proved to have 
been a party to a crime or to have acted in consort with others in com¬ 
mitting that crime or to have been guilty of criminal negligence of the 
highest order or to have been an accessory after the killings.” He could 
not be convicted merely because he was the commander of people who were 
responsible for killings. In his closing address. Counsel claimed that 
Rauer should not be convicted of being concerned in a crime merely because 
he was the commander of the responsible parties. He must be proved to 
have participated in the crime, either by issuing orders in connection with 
the killing or by allowing the perpetrators to believe that they could kill 
airmen with impunity. Above all it must be proved that the accused Rauer 
had the necessary mens rea or guilty mind. 

In his closing speech. Counsel for Scharschmidt submitted that utterances 
by the latter hostile to British pilots, made after heavy air raids, were not 
sufficient to prove him guilty of possessing that guilty mind which was an 
essential ingredient of the charges. Counsel’s submission regarding the 
first charge was that there was no evidence that Scharschmidt instigated 
this crime or, realising that a crime had been committed, condoned it. If 
the Court considered that he was negligent in any of his duties. Counsel 
submitted that negligence was not enough on this charge. As to the charges 
as a whole he claimed that there was no evidence that Scharschmidt insti¬ 
gated any killing or condoned any killing. In every case he made an 
immediate report to his commandant, who must bear the responsibility 
for any neglect of duty that occurred. It was never Scharschmidt’s duty 
to carry out any interrogations himself. 

In closing his case, the Prosecutor pointed out that a man is deemed to 
intend the natural consequences of his acts. He contended that the murder 
in these charges came about if not on direct orders then because the 
Kommandatur in the form of Rauer and Scharschmidt let their hostile 
views towards prisoners of war be known to their subordinates, who there¬ 
upon took action against the prisoners. He considered that the offence of 
incitement to murder came properly within the scope of the W'ords, “ were 
concerned in the killing.” In Section 4 of the Offences Against the Person 
Act (1861), incitement was defined as to solicit, encourage, persuade, 
endeavour to persuade, or propose to any person to murder any other 
person. The Court might well think that this wording included in its 
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scope exactly a situation where there existed a chain of command. If the 
Court were not satisfied that the evidence of the activities of any of the 
officers was enough to show that he was an accessory before the fact, then 
it was submitted there was evidence on which the Court might find that the 
accused officers were guilty of inciting to murder. 

Scharschmidt, continued the Prosecutor, could have delayed sending 
the prisoners until a more reliable escort became available. After the 
killings, untested reports were accepted by Rauer or Scharschmidt from the 
escorts, to the effect that the prisoners were shot while trying to escape, 
and were automatically forwarded to higher command. Was it not strange 
that the prisoners involved in the second incident were not sent out by 
Rauer to mend the runways till midnight. wdiercas the work had been begun 
at 8 o’clock, and that Rauer claimed not to know that his action was wrong ? 
Rauer ought to have anticipated further trouble in view of the deaths on 
the 22nd. 

Summing up on a submission on behalf of Rauer of no case to answer, 
the Judge Advocate said: “ In my view the charge does not envisage 
anything in the nature of negligence. The words: 4 When concerned in 
the killing ’, to my mind, are a complete and direct allegation that Rauer 
was either instigating murder or condoning it. In my view that is the real 
basis of the charge which is before you, and I do not propose to embark 
upon any questions as to whether Rauer was negligent either at the time or 
afterwards in not making a proper investigation.” 

The Judge Advocate in his final summing up, dealing with the first charge, 
said that there seemed no direct evidence that Karl Rauer or Scharschmidt 
deliberately gave orders to Amberger and his companions to shoot the 
captives. Neither did he see any direct evidence upon which the Court 
could properly arrive at a finding that, though they were not giving direct 
orders they were passing on to these N.C.O.s the impression that the killing 
was w hat they wanted to happen, and that if the latter killed the prisoners 
nothing would be said about it and they would not be punished. He 
reminded the Court, however, that the Prosecution maintained that none 
of the killings alleged in the three charges could have occurred on the 
aerodrome without the connivance, without the direction and without the 
complicity of the Commanding Officer and the Adjutant of the station, and 
that as a corollary to the reliance which was placed on superior orders in 
trials of German war criminals the Prosecution was claiming that no German 
N.C.O.s would dare to take prisoners' lives unless they were satisfied that 
they had been told that such action would be approved by the Commanding 
Officer. 

The Judge Advocate felt that the Court would be prepared to say without 
question that it was probably a sound view to take, in regard to the German 
Army, that the persons who did the killings did not commit these crimes 
without having some orders from their superiors, but the question was 
who did give these orders, who were the superiors involved ? Apart from 
Rauer and Scharschmidt, Bottcher and Bopf were also officers. The finding 
of the Court was that all four officers were guilty of being concerned in the 
killing of the prisoners on the aerodrome and of the wounded prisoner. 
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The decision of the Court to find Rauer and Scharschmidt not guilty of the 
first charge, concerning the shootings on the way to the station, may have 
been influenced by the consideration, which was pointed out in the trial, 
that it was less reasonable for these officers to believe after the second 
incident that the prisoners involved were shot while trying to escape than 
it was after the first, and that measures should have been taken after the 
first shootings to prevent a repetition. 
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TRIAL OF KURT STUDENT 

BRITISH MILITARY COURT, LUNEBERG, GERMANY, 

6th-10th may, 1946 

A. OUTLINE OF THE PROCEEDINGS 

The accused was faced with eight charges alleging war crimes committed 
by him in the kingdom of Greece (according to the last three charges, on 
the Island of Crete itself) as Commander-in-Chief of the German forces in 
Crete, at various times during May and June 1941. The charges alleged 
respectively that he was " responsible for,” first, the use on or about 
22nd May of British prisoners of war as a screen for the advance of German 
troops, w hen, near Maleme on the Island of Crete, troops under his command 
drove a party of British prisoners of war before them, resulting in at least 
six of these British prisoners of war being killed by the fire of other British 
troops; secondly, the employment in May of British prisoners of war on 
prohibited work, w hen, at Maleme aerodrome on the Island of Crete, troops 
under his command compelled British prisoners of war to unload arms, 
ammunition and warlike stores from German aircraft ; thirdly, the killing 
on or about 23rd May of British prisoners of war, when, at Maleme aero¬ 
drome on the Island of Crete, troops under his command shot and killed 
several British prisoners of war for refusing to do prohibited work ; fourthly, 
the bombing on or about 24th May of No. 7 General Hospital when, near 
Galatos on the Island of Crete, aircraft under his command bombed a 
hospital which was marked with a Red Cross ; fifthly, the use on or about 
24th May of British prisoners of war as a screen for the advance of German 
troops, when, near Galatos on the Island of Crete, troops under his command 
drove a party of British prisoners of war before them (these British prisoners 
of war being the stall and patients of No. 7 General Hospital), resulting in a 
named Stalf Sergeant of the Royal Army Medical Corps and other British 
prisoners of war being killed by the fire of British troops ; sixthly, the 
killing on or about 27th May of British prisoners of war, when, near Galatos, 
troops under his command killed three soldiers of the Welch Regiment 
who had surrendered to them ; seventhly, the killing on or about 27th May 
of a British prisoner of war, when, near Galatos. troops under his command 
wilfully exposed British prisoners of war to the fire of British troops, 
resulting in the death of a named Private of the Welch Regiment; and 
finally, the killing in June of British prisoners of war, when, at a prison 
camp near Maleme, troops under his command shot and killed several 
British prisoners of war. He pleaded not guilty to all the charges. 

The offences alleged all took place in connection with an attack by 
German parachutists on the Island of Crete under the direction of the 
accused. The latter, then General Student, was shown to have been at his 
base in Greece until the morning of 25th May, 1941, and to have been in 
Crete from that time until the end of June 1941. Air support was in the 
control of General von Richthoven, Commander of the 8th Air Corps, 
though a certain degree of co-operation between the two generals was shown 
to have existed. 
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The evidence on the first charge was that of an R.A.F. Sergeant who 
testified that, on 20th May, 1941, he was among a number of British 
personnel who were captured by German parachutists in Crete and forced 
to advance up a hill towards lines held by New Zealand troops; when the 
latter shot at the prisoners, the Germans following behind returned fire. 
The witness was certain that at least two prisoners were killed and thirteen 
others fell to the ground. 

The same witness also gave evidence relevant to the second and third 
charges. He described how he and other prisoners were forced, on the 
21st May, to repair shell damage on Maleme aerodrome, which was captured 
by the Germans and under continuous fire. They were shot at if they tried 
lo stop work ; though no one was killed or wounded, he was beaten when, 
due to a wound, he did not work fast enough. When ordered to unload 
guns, shells, cases and stores from landed aircraft, the prisoners refused 
to do so. Whereupon the officer in charge marched three aside and had 
them shot in the sight of the others. A second R.A.F. Sergeant also told 
how, on 22nd May, he and others were forced at the point of a gun to 
repair the Maleme aerodrome and to unload food and arms from German 
aircraft under fire from British artillery and subject to bombing. Both 
witnesses added that the prisoners were not allowed to take cover. 

A former Sergeant in the R.A.M.C. provided evidence, relative to the 
fourth and fifth charges. He described a bombing on 18th May, and a 
bombing and machine-gunning on 20th May, of the hospital, which occupied 
a promontory on the coast and was clearly marked with a Red Cross. After 
the capture on the same day of the hospital, the stalf and the wounded were 
marched towards their own lines in the Galatos area. The witness concluded 
tha' they were intended as a shield for the German troops. A Staff Sergeant 
and some others were killed by fire from the New Zealanders. 

Three affidavits were put in in which members of the Imperial forces who 
had since returned to Canada and New Zealand, stated that the date on 
which the hospital was bombed was 25th May. 

Evidence relating to the sixth and seventh charges were given by two 
former members of the Welch Regiment. They described how on 
27th May, 1941, three men of their section were shot by the Germans after 
capture and the Private named in the seventh charge was made to stand on 
ihe skyline so that he was killed by fire from his own lines. 

The only direct evidence on the eighth charge was that of the first- 
mentioned witness, but it was not clear whether the alleged shootings took 
place before 30th June, 1941. when the accused gave up his command in 
Crete. 

The accused claimed that he knew nothing of the bombing of the hospital 
and that if any atrocities occurred in the field they were without his consent 
or knowledge and against his wishes. In a pre-trial statement he expressed 
the opinion that: “ The question of temporarily detailing prisoners to 
work in the fighting zone must in my opinion be judged separately. It 
can never be avoided in airborne operations, as Arnhem has shown." When 
he went into the witness box he distinguished between unloading medical 








KURT STUDENT 


120 

supplies and food and unloading arms and ammunition, and said that he 
thought it perfectly possible that prisoners did unload one plane as it came 
in containing medical supplies and were then withdrawn when another came 
in w ith arms and ammunition. 

A former Major attached to the accused’s Staff said that the reconnaissance 
photograph of the area of the hospital showed a tented camp but no Red 
Cross markings. Two other German officers stated that no one in the 
accused's headquarters realised that the camp was a hospital. One of 
these two witnesses, the accused’s former Chief of Staff, said that Student’s 
superior. General Lohr, had ordered the accused to allow General Ringl, 
the commander in the western part of the Island (which included Maleme), 
a free hand, and that Lohr had also said that requests for targets to be 
bombed should be made directly by General Ringl to General von Richt- 
hoven Orders had gone out, added the witness, that as many prisoners 
as possible should be taken and sent back for interrogation. 

A Brigadier in the New Zealand Expeditionary Force, who had been 
very near the hospital at the time of its bombing, came forward to give 
evidence for the Defence. He stated that on the 18th or 19th May, 1941, 
one bomb fell inside the hospital area, but that it seemed clear that the 
attack was intended for a large crowd of troops who were bathing in the 
sea. The witness stated that the invasion of Crete began on 20th May, 
and pointed out that after 10 a.m. on that date the tented area ceased to be 
a hospital, the staff and patients having been driven out by the Germans 
themselves. He did not think that these prisoners had been used as a 
screen, because no attack was actually launched behind them. The position 
was very fluid at the time, men of his own brigade were hunting para¬ 
chutists and there were many isolated battles in progress. The prisoners 
taken from the hospital were later retaken by the Imperial troops, but 
were not put back there because the whole area of the hospital had become 
a battleground. The witness observed that the red cross must have been 
visible on any reasonable photograph taken of the hospital from the air. 
His general opinion, however, was that the German troops had maintained 
good conduct, and that the red cross had subsequently been respected. 

The accused was found not guilty of the first, fourth, fifth, seventh and 
eighth charges but guilty of the second, third and sixth. 

Subject to confirmation by superior military authority, he was sentenced 
to imprisonment for five years. The finding and sentence were not, however, 
confirmed. 


B. NOTES ON THE CASE 

I. THE NATURE OF THE OFFENCES ALLEGED 

All of the acts alleged by the eight charges to have taken place were clear 
breaches of International Law . Even though the precise provisions violated 
were never specifically quoted, it is not without interest to set out some 
relevant Articles of the Geneva Prisoners of War Convention of 1929 and 
Geneva Convention of 1929 for the Amelioration of the Condition of the 
Wounded and Sick in Armies in the Field. 
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The former Convention provides: 

“ Article 2. Prisoners of war are in the power of the hostile govern¬ 
ment, but not of the individuals or formation which captured them. 

They shall at all times be humanely treated and protected, particu¬ 
larly against acts of violence, from insults and from public curiosity. 

Measures of reprisal against them are forbidden. 

“ Article 7. As soon as possible after their capture, prisoners of war 
shall be evacuated to depots sufficiently removed from the fighting 
zone for them to be out of danger. 

Only prisoners who, by reason of their wounds or maladies, would 
run greater risks by being evacuated than by remaining may be kept 
temporarily in a dangerous zone. 

Prisoners shall not be unnecessarily exposed to danger w hile awaiting 
evacuation from a fighting zone. . . . 

“ Article 27. Belligerents may employ as workmen prisoners of war 
who are physically fit, other than officers and persons of equivalent 
status according to their rank and their ability. . . . 

Non-commissioned officers who are prisoners of war may be com¬ 
pelled to undertake only supervisory work, unless they expressly 
request remunerative occupation. . . . 

“ Article 31. Work done by prisoners of war shall have no direct 
connexion with the operations of the war. In particular, it is forbidden 
to employ prisoners in the manufacture or transport of arms or 
munitions of any kind, or on the transport of material destined for 
combatant units. . . . 

“ Article 32. It is forbidden to employ prisoners of war on unhealthy 
or dangerous work. . . .” 

The Convention on the sick and wounded provides : 

“ Article 6. Mobile medical formations, that is to say, those which 
are intended to accompany armies in the field, and the fixed establish¬ 
ments of the medical service shall be respected and protected by the 
belligerents. 

“ Article 9. The personnel engaged exclusively in the collection, 
transport and treatment of the wounded and sick, and in the adminis¬ 
tration of medical formations and establishments, and chaplains 
attached to armies, shall be respected and protected under all 
circumstances. . . . 

“ Article 19. As a compliment to Switzerland, the heraldic emblem 
of the red cross on a white ground, formed by reversing the Federal 
colours, is retained is the emblem and distinctive sign of the medical 
service of armed forces. . . . 

“ Article 20. The emblem shall figure on the flags, armlets, and on all 
material belonging to the medical service, with the permission of the 
competent military authority. 
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“ Article 22. The distinctive flag of the Convention shall be hoisted 
only over such medical formations and establishments as are entitled 
to be respected under the Convention, and with the consent of the 
military authorities. . . . 

Belligerents shall take the necessary steps, so far as military exigencies 
permit, to make clearly visible to the enemy forces, whether land, air, 
or sea, the distinctive emblems indicating medical formations and 
establishments, in order to avoid the possibility of any offensive 
action.” 

The accused claimed that the temporary detailing of prisoners to work 
in the lighting zone was unavoidable in airborne operations. In his summing 
up, the Judge Advocate made an interesting observation on the question 
whether parachute troops shouid occupy the same position as others in 
relation to the provisions of the International Conventions on the Conduct 
of Warfare. “Parachutists.” he said to the Court, “ are not like ordinary 
soldiers. They have difficult situations to deal with and they often have to 
work in small numbers. They have to work on their own initiative and it is 
for you, as soldiers, to say whether the same standard must be adopted by 
a parachutist when he is dropped in hostile country in small numbers as 
with the ordinary soldier in the ordinary infantry attack and it is for you to 
decide whether on this expedition those paratroops would not be told that 
they would have to be ruthless, that they would have to fight hard and they 
would have difficult circumstances to get over but their paramount object 
must be to carry out the plan. Now, gentlemen, I invite you later on to 
consider how parachutists are trained and how they must be trained for 
their difficult duties. I am bound to say here that the Defence are saying 
in the case of this particular formation trained by Student that it was trained 
most humanely, that they would be clear as to what to do and that they 
w ould behave strictly in accordance with the laws and usages of war. I will 
say no more on that point but it is one, no doubt, which will occur to you 
and you will have to consider the conduct of the parachute troops in the 
positions in which they were brought. I think you will take the view that 
the Defence feels that the Hague Convention and International Agreements 
are out of date in that they act rather harshly on the parachutist, and they 
would make them read no doubt so that the parachutist would not come 
under this International Law which is intended to make fighting less severe 
for non-combatants and combatants alike.” This question had not, 
however, received any treatment by Counsel. 


2. THE PERSONAL RESPONSIBILITY OF THE ACCUSED FOR OFFENCES 
COMMITTED BY HIS TRIM IPS 

The eight charges brought against the accused alleged not offences 
committed by him, but offences for which he was responsible. The 
Prosecutor pointed out in his closing address : “ This case falls really into 
two parts and there are two separate matters which it will be your duty to 
decide. First whether these events which you have heard sworn to in the 
witness box or any of them in fact took place and if you decide that they 


did take place the second point will arise as to whether this man was 
responsible for them.” Student was not shown to have ordered any of the 
offences alleged. 

The Prosecutor claimed that: “ General Student was very keen on the 
capture of Crete. He had pitted his opinion against the opinion of Hitler 
and it was up to him to get Crete at all costs and in my submission all these 
things were done by subordinates with the full knowledge that they would 
have been supported by their Commander-in-Chief.” Defence Counsel, 
on the other hand, pointed out that: “ When a General decides to make a 
big scale operation on a corps basis he makes his appreciation of the 
situation and his staff work out the orders regarding details. Any general 
policy is obviously that General's responsibility but I maintain that the 
details are not. The orders which have been worked out by his staff are 
passed on to all commanders at all levels until the small details are arrived 
at. It is the small tasks such as the attack on a given hill which are planned 
and carried out by the junior commanders and their troops. Therefore 
surely is it not the junior commanders who are responsible for any small 
and isolated incidents happening within their platoons or sections and are 
not the senior commanders responsible for what happens throughout their 
command as a whole.” The basic principle;, relating to the extent of the 
responsibil ty of a commander for offences committed by his troops, 
however, were not fully examined in the present case. 

Certain facts may nevertheless be set out which were considered of some 
importance in the case, and which may have been taken into account by 
the Court and by the Confirming Authority in making their respective 
decisions. 

In the first place, it was recognised as more probable that repeated or 
widespread offences were performed under the General s orders than 
isolated offences. Counsel for the Defence observed that all the charges 
related to acts done in the Maleme/Canea area, whereas actually troops 
were dropped at four main po.nts, Maleme, Canea, Rhclhymnon and 
Herakleon. In other words, he claimed, only about half of the troops 
concerned in the invasion were in the Maleme/Canea area. It could not, 
therefore, be said that it was the general policy of the parachute troops to 
commit atrocities anc to capture Crete at any price. Why. he asked, if the 
* shooting of prisoners of war was General Student's general policy, did not 

incidents occur at the prison camps at Canea and Skenis similar to those 
i alleged to have happened at the camp near Maleme ? 

The Prosecutor claimed that three instances had been proved in which 
captured troops had been forced by Geiman soldiers to advance ahead of 
them, either to act as a screen to the latter in their attack or to cause the 
Imperial troops to reveal their positions by firing on the prisoners in mistake 
for their enemies. The fact that no le s than three instances of such 
behaviour had been proved gave rise to an inference, in the Prosecution's 
i. submission, that an instruction had been given that in certain circumstances 

such action was correct. He pointed out that General Student had said 
that he was responsible for the whole of the training of the parachute 
division. 
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In his summing up the Judge Advocate set out very clearly what had 
been the Prosecution's position in the case ; the Prosecution, he said, “ are 
going to say that, when you look at this list of atrocities deposed to by the 
ordinary decent type of soldier or airman, you will have to draw the inference 
that it was calculated ; that it was part of the policy and that it would only 
arise in the well disciplined German forces if those troops and the officers 
knew that they had been either ordered to do it by their commander or, 
alternatively, that they had been led to believe that no.hing would have 
been heard about it and it would be condoned and appreciated.” 

A second important question in connection with the responsibility of the 
accused was that of his official relationship with General von Richlhoven, 
Commander of the 8th Air Corps. Clearly if the latter was able to act 
entire’y independently of Student, the accused could not be held responsible 
for the bombing of the aerodrome. Defence Counsel claimed that during 
a conference between the accused and General von Richthoven, only 
general outlines for air support were discussed. The Prosecutor, on the 
other hand, claimed that the hospital could not have been selected as a 
target without the knowledge of the accused and hi; staff. The Judge 
Advocates’s opinion was that the Court would “ be satisfied that, on any 
major operation on that island, there would be no bomb dropped without 
Student knowing why and ensuring that the parachute troops should not 
be bombed ” ; he thought that the Court would accept “ that there w'as, 
in this German expedition, the closest liaison between the staff of the air 
force and the staff on the ground.” Nevertheless the accused was found 
not guilty of the fourth charge. 

The physical presence of the accused in Crete at the time of the alleged 
offences, on the other hand, was not regarded by Counsel as important. 
The Prosecutor submitted that it was “ quite immaterial ” whether he was 
in Athens or in Crete “ at the time ” ; he was supreme commander during 
the whole operation. The Defence made no particular use of the fact that 
ihe accused did not arrive in Crete until 25th May, 1941. The Judge 
Advocate restricted himself to the observation that: “ It is common 
ground that General Student was not in this area at all before the morning 
of the 25th May, and therefore anything that he may be responsible for 
up to that date would have been done from his base in Greece.” 


ANNEX 

CANADIAN LAW CONCERNING TRIALS OF WAR CRIMINALS 
BY MILITARY COURTS 

I. JURISDICTION OF CANADIAN MILITARY COURTS 

The jurisdiction of the Canadian Military Courts for the trial of war 
criminals is based on the Act respecting War Crimes of 31st August, 1946 
(10 George VI Chap. 73). This re-enacts the War Crimes Regulations 
(Canada) which were made by Order in Council on 30th August, 1945, and 
Section 2 of the Act states that: “ This Act shall be deemed to have come 
into force on the thirtieth day of August, one thousand nine hundred and 
forty-five, and everything purporting to have been done heretofore pursuant 
to the said Regulations shall be deemed to have been done pursuant to the 
authority of this Act.” The Act is to continue in force until a day fixed 
by proclamation of the Governor in Council. The actual Regulations are 
contained in a Schedule to the Act, and Regulation 3 lays down that: 
“ The custody, trial and punishment of persons charged with or suspected 
of war crimes shall, on and after the date hereof, be governed by these 
Regulations.” 

The Regulations are similar in many respects to those attached to the 
British Royal Warrant of 14th June, 1945, Army Order 81/45,0 but also 
include some features of their own. For instance no equivalents of 
Regulation 10 (4) and (5) (see pp. 128-9) are contained in the British 
enactment. 

II. DEFINITION OF WAR CRIME IN THE REGULATIONS 

Regulation 2(f) provides that: “ ‘ War crime ’ means a violation of the 
laws or usages of war committed during any war in which Canada has been 
or may be engaged at any time after the ninth day ol September, 1939.” 

It follows, therefore, that Ihe jurisdiction of Canadian Military Courts 
for the trial of alleged war criminals, like that of the British Military Courts, 
is, as far as the scope of the crimes subject to their jurisdiction is concerned, 
narrower than the jurisdiction of, e.g., the International Military Tribunal 
established by the Four-Power Agreement of 8th August, 1945. which, 
according to Article 6 of its Charter, has jurisdiction not only over violations 
of the laws and customs of war (Art. 6 ( b )) but also over what the Charter 
calls “ crimes against peace ” and “ crimes against humanity ” (Art. 6 (a) 
and ( c )). 

HI. CONVENING OF A CANADIAN MILITARY COURT 

Regulation 4 (1) gives certain Canadian Senior Officers power to convene 
Military Courts for the trial of alleged war criminals, and to confirm the 
findings and sentences of such Courts, with the proviso that no military 
court shall be convened for the trial of any person for a war crime unless 
the case has been certified by the Judge Advocate General, or a representative 
of his appointed by him for that purpose, as approved for trial. 

0) See Volume I of this series, pp. 105-110. 
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According to Regulation 8, the accused is not entitled to object to the 
President or any member of the Court or the Judge Advocate, or to offer 
any special plea to the jurisdiction of the Court. 

IV. COMPOSITION OF A MILITARY COURT 

Regulation 7 provides that a Military Court shall consist of not less than 
two or more than six officers in addition to the President. ... If the 
accused is an officer of the naval, military or air forces of an enemy or 
ex-enemy power the Convening Officer should, so far as practicable, but shall 
be under no obligation to do so, appoint or detail as many officers as 
possible of equal or superior relative rank to the accused. If the accused 
belongs to the naval, military or air forces of an enemy or ex-enemy power, 
or if Canadian naval, military or air force personnel are in any way affected 
by the alleged war crime, the Convening Officer should appoint or detail, if 
available, at least one naval, military or air force officer as a member of the 
Court, as the case may be. 

V. MIXED INTER-ALLIED MILITARY COURTS 

According to Regulation 7 (4), where any war crime appears to affect the 
interest of any Allied power, including any member of the British Common¬ 
wealth of Nations, a Convening Officer may invite one or more officers of 
the naval, military or air forces of such Allied power to become a member or 
members of the Military Court convened to try the person or persons charged 
with having committed the offence or appoint as a member of the Court one 
or more officers of an Allied force serving under his command, provided 
that in no case shall the number of such Allied officers on a Military Court 
comprise more than half the members of the Military Court excluding the 
President. 

In law, such a mixed court remains, of course, a Canadian Military Court. 


VI. THE LEGAL MEMBER 

Regulation 7 (7) states that the Convening Officer shall normally appoint 
at least one officer having legal qualifications as President or as a Member 
of the Court. *■ 


VII. THE JUDGE ADVOCATE 

If no such legal member is appo nted, and in default of a person deputed 
to act as Judge Advocate by the Judge Advocate General, or any representa¬ 
tive of his appointed by him for that purpose, the Convening Officer shall 
by order appoint a person having legal qualifica ions to act as Judge 
Advocate at the trial. The duties of the Judge Advocate, according to 
Rule 103 of the Rules of Procedure, an Order in Council (S.R. & O. 989 1926 
as amended) promulgated under the authority of Section 70 of the Army 
Act, consist mainly in advising the Court on matters of substantive and 
procedural law. He must also, unless both he and the Court think it 
unnecessary, sum up the evidence before the Court deliberates on its findings. 
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Paragraph (/») of Rule 103 lays down that, “ In fulfilling his duties the 
Judge Advocate will be careful to maintain an entirely impartial position.” 
The Judge Advocate his no voting powers. The Members of the Court are 
judges of law and fact, and consequently the Judge Advocate's advice need 
not be accepted by them, though in practice it carries very great weight. 


VIII. RULES OF PROCEDURE AND RULES OF EVIDENCE 

Regulation 5 states that, except as provided otherwise in the Regulations 
either expressly or by implication, the provisions of the Army Act and the 
Rules of Procedure, so far as they relate to field general courts martial and 
lo any matters preliminary or incidental thereto or consequential thereon, 
shall apply so far as applicable or practicable to military courts and to any 
matters preliminary or incidental thereto or consequential thereon in like 
manner as if military courts were field general courts martial and the accused 
were persons subject to military law charged with having committed offences 
on active service. 

After specifying those provisions of the Army Act and the Rules of 
Procedure which are not to apply to Military Courts, the Regulation then 
goes on to state that no departure from any procedural rule or other pro¬ 
vision contained in the Army Act or the Rules of Procedure shall affect 
the jurisdiction of, or the validity of any proceedings by or bciorc, any 
military court, or of any proceedings preliminary or incidental thereto or 
consequential thereon, unless in the opinion of the court, or of the confirming 
authority, substantial injustice has thereby been done to the accused. 

For the purposes of these Regulations, “ Army Act" means the Army 
Act of the United Kingdom as made applicable from time to time to members 
of the Canadian military forces ; and “ Rules of Procedure ” means the 
Rules of Procedure made pursuant o the Army Act, as made applicable 
from time to time to members of the Canadian military forces. (Regulation 
2 ( b ) and (e).) 


IX. SPECIAL RULES OF EVIDENCE APPLICABLE IN PROCEEDINGS 
BEFORE CANADIAN MILITARY COURTS 

In general the rules of evidence followed by a Canadian Military Court 
are those followed in the ordinary criminal courts, but in view of the special 
character of war crime trials, and the exceptional circumstances under 
which they are often held. Regulation 10 introduces a certain relaxation in 
the rules regarding the admissibility of evidence. 

Thus, Regulation 10(1) provides that, “ at any hearing before a military 
court convened under these Regulations the court may take into consideration 
any oral statement or any document appearing on the fact of it to be 
authentic, provided the statement or document appears to the court to be 
of as istance in proving or disproving the charge, notwithstanding that such 
statement or document would not be admissible as evidence in proceedings 
before a field general court martial.” The paragraph then proceeds to 
: et out some examples of the possible operation of this general provision, 


i 
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while making it clear that these examples do not prejudice the generality 
of the principle just quoted ; for instance, the following provisions are 
made: 

“ (a) if any witness is dead or is unable to attend or to give evidence or 
it is, in the opinion of the court, not practicable for him to do so, 
the court may receive secondary evidence of statements made by or 
attributable to such witness ; . . . 

“ (</) the court may receive as evidence of the facts therein stated any 
depositions or any record or report of any military court or military 
court of Inquiry or of any examination made by any officer detailed 
for the purpose by any military authority ; . . . 

“ (g) any statement made prior to trial by an accused or by any witness 
at such trial, whether or not such statement was made on oath, and 
whether made before or after or without the giving ot any caution, 
shall be admissible in evidence for all purposes.” 

Regulation 10 (2) provides that it shall be the duty of the court to judge 
of the weight to be attached to any evidence given in pursuance of this 
Regulation which would not otherwise be admissible. The result is that a 
wide variety of evidence is admissible, yet no injustice is done to the accused, 
since the Court has the final responsibility of judging the weight to be placed 
on every item of evidence put before it. 

X. SPECIAL RILES OF EVIDENCE LAYING DOWN CERTAIN LEGAL 
PRESUMPTIONS 

Regulations 10(3), (4) and (5) lay down that, in certain stated circum¬ 
stances, the proof of offences committed by groups of persons shall 
constitute prima facie evidence of responsibility on the part of certain 
individuals. Of these provisions. Regulation 10(3), of which the effect is 
substantially the same as that of Regulation 8 (ii) of the British Royal 
Warrant,! 1 ) runs as follows : 

“ Where there is evidence that a war crime has been the result of 
concerted action upon the part of a formation, unit, body, or group of 
persons, evidence given upon any charge relating to that crime aga nst 
any member of such a formation, unit, body, or group may be received 
as prima facie evidence of the responsibility of each member of that 
formation, unit, body, or group for that crime ; in any such case all or 
any members of any such formation, unit, body, or group may be 
charged and tried jointly in respect of any such war crime and no 
implication by any of them to be tried separately shall be allowed by 
the court.” 

The Canadian Regulations 10 (4) and (5) make the following provisions : 

“ (4). Where there is evidence that more than one war crime has 
been committed by members of a formation, unit, body, or group while 
under the command of a single commander, the court may receive 
that evidence as prima facie evidence of the responsibility of the 
commander for those crimes. 

(') See H '«ir Crime Trial Law Reports , Vol. I, pp. 108-109 
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“ (5) Where there is evidence that a war crime has been committed 
by members of a formation, unit, body, or group and that an officer 
or non-commissioned officer was present at or immediately before the 
time when such offence was committed, the court may receive that 
evidence as prima facie evidence of the 'responsibility of such officer 
or non-commissioned officer, and of the commander of such formation, 
unit, body, or group, for that crime.” 

Reliance was placed by the Prosecut on in the Trial of Kurt Meyer upon 
Regulations 10(3), (4) and (5), and the views expressed by the Judge 
Advocate and by Counsel in that trial arc recorded clsewhere.(*) It is 
clear that these provisions do not purport to define the extent to which a 
commander is legally liable for offences committed by the troops under his 
command ; they relate to matters of evidence and not substantive law. 
Furthermore, they provide discretionary powers and are not mandatory 
in nature. 

XL REPRESENTATION BY COUNSEL 

Regulation 9 provides that Counsel may appear on behalf of the 
Prosecutor and accused in like manner as if the military' court were a General 
Court Martial. The Regulat : on adds, however, that in addition to the 
persons deemed to be properly qualified to act as Counsel before a General 
Court Martial, any person qualified to appear before the courts of the 
country of the accused and any person approved by the Convening Officer 
shall be deemed to be properly qualified as Counsel for the Defence. 

Xtt. SUPERIOR ORDERS 

Regulation 15 makes a provision regarding the plea of superior orders 
which, while it does not appear explicitly in the Regulations attached to 
the British Royal Warrant, does correspond to the general practice followed 
in the war crime trials conducted by various Allied nations, in so far as it 
recongises the plea not as a complete and universally valid defence but only 
as a matter which the Court may consider in suitable instances as a defence 
or as a mitigating circumstance: 

The fact that an accused acted pursuant to the order of a superior 
or of his government shall not constitute an absolute defence to any 
charge under these Regulations ; it may, however, be considered either 
as a defence or in mitigation of punishment if the military court before 
which the charge is tried determines that justice so requires.” 

XIII. PUNISHMENT OF WAR CRIMES 

Under Regulation 11(1) a person found guilty of having committed a 
war crime may be sentenced to any one or more of the following : 

(a) Death (either by hanging or by shooting); 

(b) imprisonment for life or for any less term ; 

(c) confiscation ; 

(d) a fine. 


( l ) See pp. 107-8 and 110-12. 
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The Court may also order the restitution of any money or property taken, 
distributed or destroyed by the accused, and award an equivalent penalty 
in default of complete restitution (Regulation 11(2). It is also provided, 
in Regulation 11 (3). that sentence of death shall not be passed on any 
person by a mililarv court without the concurrence ot all those serving on 
the court if the court consists of not more than three members, including 
the President, or without the concurrence of at least two-thirds of those 
serving on the court if the court consists of more than three members, 
including the President. 


XIV. APPEAL AND CONFIRMATION 

No right of appeal in the ordinary sense of that word exists against the 
decision of a Canadian Military Court. The accused may, however, 
within 48 hours give notice of his intention to submit a petition to the 
Confirming Officer against the finding or the sentence or both. The 
petition must be submitted within 14 days. If it is against the finding it 
shall be referred by the Confirming Officer to the Canadian Judge Advocate 
General or to his deputy. The finding and any sentence which the Court 
had jurisdiction to pass, if confirmed, are valid, notwithstanding any 
deviation from ihe Regulations or the Rules of Procedure or any technical 
or other defect or objection. An exception exists only in the case where 
it appears that a substantial miscarriage of justice has actually occurred. 
These provisions are made by Regulations 12 and 13 ; Regulation 14, 
however, adds that: “ When a sentence passed by a military court has 
been confirmed, the senior combatant officer of the Canadian forces in 
the theatre in which the trial took place not below the rank of major- 
general or its relative rank, or any officer not below the rank of brigadier, 
or its relative rank, authorised by him, shall have power to mitigate or 
remit the punishment thereby awarded or to commute such punishment 
for any less punishment or punishmen's to which the offender might have 
been sen'enced by the said court: Provided that this power shall not be 
exercised by an officer holding a command or rank inferior to that of the 
officer who confirmed the sentence.” 


7560. Wl. r.2566. Ps. 109:8. C. X C. IW| Lid. 6 48. Gp. 553 
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FOREWORD 

This volume is the last volume to be published of those which were 
substantially completed before the commencement of the winding-up of the 
Commission. The three British cases reported here were submitted to and 
approved by the Legal Publications Committee, but as to the remainder, it 
was not possible to submit them to that Committee before the 31st March, 
1948, which was the date of the commencement of the winding-up. Of 
those who had been members of the Legal Publications Committee, 
Mr. Kintner (United States), the Chairman, was recalled to the United States 
by the State Department, and Dr. Schram-Nielsen (Denmark) went back to 
Denmark. The remaining member of the Legal Publications Committee 
was Mr. Aars Rynning (Norway), and I am happy to state that the Nor¬ 
wegian Government have been kind enough to give to the Commission the 
benefit of his valuable services and he will accordingly continue to take 
part in the preparation of the Law Reports. 

The work of preparation will be carried out by a new staff which, however, 
includes most of the members of the legal staff who were working for the 
Commission. The staff which will be concerned in the publication of this 
series and which will act under my general supervision (though the individual 
responsibility will attach to each member of the staff personally for his own 
work) will be in addition to Mr. Aars-Rynning, Mr. George Brand, LL.B. 
who will act as Editor-in-Chief, and, as his collaborators, Mr. Jerzy 
Litawski, LL.M. and LL.D. (Cracow) and Mr. Radomir Zivkovic, LL.D. 
(Belgrade) and also a newcomer, Mr. Stephen M. Stewart, an English 
Barrister of the Inner Temple. It has, however, not been thought that it 
will be necessary to identify any particular Report with the name of any 
particular member of the staff. It is hoped to complete and publish all the 
Reports which we are able to do by or soon after the end of this year (1948). 

The arrangement which was made by the Commission before it went out 
of existence was that a particular sum of money should be vested in Trustees 
in order to furnish funds for the production and publication of these Reports. 
It was hoped that the sum so set aside, though not exorbitant, would be 
sufficient for the completion of ten volumes beyond the first five, which 
include the present volume. Accordingly the funds available will not be 
used for these five volumes but will be used for the subsequent ten volumes. 
If it should turn out that unfortunately there has been an underestimate of 
the expenditure necessary for the publication of these ten volumes, the 
number of volumes published will have to be curtailed proportionately 
because there are no other monies which can be called upon for this publica- 
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non. It is. however, hoped that it will be possible to complete at least the 
ten volumes. 

The cases reported in this volume have a common feature in that they all 
deal with that type of war crime which can be rather roughly and summarily 
described as “ the denial of a fair trial.” The fundamental principle 
involved is that the customary law of war requires that before anyone, a 
combatant or non-combatant, should be executed or otherwise punished 
as for an offence against the laws of war, he should first be tried and 
sentenced by a court whose jurisdiction is recognized by international law. 
The Anglo-American lawyer will naturally think as an example of this 
traditional rule of the famous case of Major Andre in 1780—though the 
unfortunate English officer was caught in flagrante delicto acting as a spy 
against the Americans, he was not executed until he had been tried with 
the most scrupulous legality by an American Court of Generals convened by 
General Washington, and the sentence had been approved by General 
Washington as the American commander-in-chief. 1 may refer to the full 
account given in Volume V of The American Revolution by Sir G. O. 
Trevelyan. In the cases contained here there are some in which there was 
no trial at all. In other cases there was no trial which, if it could be called 
a trial at all, would be called a fair trial. These principles have already 
been adverted to and illustrated in previous volumes of this series. I may 
refer to the case of Oscar Hans, a Norwegian executioner who had officiated 
in that capacity in the execution of more than 300 victims while the country 
was occupied by the Germans. He was eventually apprehended by the 
Norwegian Government after the occupation had come to an end, and tried 
by the Norwegian courts. He was first convicted by a majority in the 
Lagmannsrett. but the Supreme Court overruled and quashed the conviction, 
holding that the prisoner could not be affected with notice that the trial of 
the different Norwegians who were executed had been unfair or insufficient, 
or that the victims had been denied a fair trial. It was therefore unnecessary 
to decide whether the victims who were executed had or had not been tried 
and executed according to law because, as the presiding Judge in the Supreme 
Court pointed out, it was not sufficient for a conviction for wilful murder 
that the accused ought to have known the circumstances which made his 
act dlega!. In other words, actual knowledge of the inadequacy or unfairness 
of the trial was held to be necessary in that case, in which the Norwegian 
Court took ns law from the specific provision on the point in the Norwegian 
Code. However, in some cases reported in this volume certain of the 
accused were convicted of being responsible for causing the death of particu¬ 
lar victims in violation of the laws and customs of war, and therefore guilty 
of a war crime because they could not justify the killing under the laws and 
customs of war I will not attempt here to summarize the effect of these 
cases because that has been done by Mr. Brand on pp. 70—81 of this 
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volume, under the heading “ The Criminal Aspects of the Denial of a 
Fair Trial.” A general discussion of the whole subject must be reserve 
until further cases have been reported. I may merely point out that a great 
deal will depend on the capacity in which the accused war criminal acted. 

He might, for instance, have been one of the judges or he might have been 
a responsible prosecutor. These are perhaps the two most important 
functions which may lead to a man being charged and tried as a war crimina 
because of his conduct in the exercise of these functions, and because y 
reason of that conduct a combatant or non-combatant has been sentence 
to death and executed. Volume VI, the next succeeding volume of this 
series, will, it is contemplated, include a report upon the elaborate Judgment 
given in the trial of Josef Altstotter, and fifteen others by a United Sta es 
Military Tribunal at Nuremberg between 3rd March and 4th December, 
1947 That decision took the law beyond the cases dealt with in this volume 
because these were limited to what are called war crimes stricto sensu and 
the charges did not include the further category of crimes against humanity 
which were within the jurisdiction of the United States Court which sat at 
Nuremberg, as will appear in the later volume. 

The cases reported here, like the other cases reported in this series, have 
as their purpose the illustration of the general principles of that part ot 
international law which deals with the law and custom of war as it has been 
developed on the basis of the rules previously recognized or adumbrated. 
This represents the normal course of procedure in the evolution of the 
Anglo-American common law and similar types which depend on the 
application and extension of general rules to particular cases. This is 
characteristic not only of the Anglo-American common law but also of the 
rules of international law, for instance the rules of prize law which are 
constantly being expanded to meet novel situations and problems or to 
take one single instance, in the doctrine of continuous voyage in the law o 
Prize In no other connection has this been so well exemplified as by the 
war crimes which have called for investigation and punishment in the war 
which has just ended. Whatever novelty there has been in conditions and 
facts has called for a corresponding novelty in the rules, though always with 
strict regard to the general principles previously laid down in the recognize 
sources of the law. These volumes will also be useful by way of historical 
record of the types of the crimes and atrocities which were committed in 

the war. 

WRIGHT, 

Chairman, 

United Nations War Crimes Commission. 


London, June, 1948. 
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tion. It is, however, hoped that it will be possible to complete at least the 

ten volumes. 
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the charges did not include the further category of crimes against humanity 
which were within the jurisdiction of the United States Court which sat at 
Nuremberg, as will appear in the later volume. 
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CASE No. 25. 


TRIAL OF LIEUTENANT-GENERAL SHIGERU SAWADA 
AND THREE OTHERS 

UNITED STATES MILITARY COMMISSION, SHANGHAI, 

27TH FEBRUARY, 1946—15TH APRIL, 1946 

A. OUTLINE OF THE PROCEEDINGS 
1. The Charges 

The charge against Major-General Shigeru Sawada, formerly Commanding 
General of the Japanese Imperial 13th Expeditionary Army in China, was 
that, on or about August, 1942, he did “ at or near Shanghai, China, 
knowingly, unlawfully and wilfully and by his official acts cause” eight 
named members of the United States forces “to be denied the status of 
Prisoners of War and to be tried and sentenced by a Japanese Military 
Tribunal in violation of the laws and customs of war.” 

It was also charged that the second and third accused, Second-Lieutenant 
Okada Ryuhei and Lieutenant Wako Yusei, both of the Japanese Imperial 
13th Expeditionary Army in China, as members of a Japanese Military 
Tribunal, “did at Kiangwan Military Prison, Shanghai, China, knowingly, 
unlawfully and wilfully try, prosecute and adjudge ” the eight members of 
the United States forces “to be put to death in violation of the laws and 
customs of war.” 

Finally, a charge was brought against Tatsuta Sotojiro, Captain in the 
Japanese Imperial 13th Expeditionary Army in China, stating that he “ did 
at Shanghai, China, knowingly, unlawfully and wilfully command and 
execute an unlawful Order of a Japanese Military Tribunal, and did thereby 
cause the death of ‘ three of the victims ’ who were lawfully and rightfully 
Prisoners of War ” and in his capacity as “ Commanding Officer of the 
Kiangwan Military Prison, Shanghai, China ” did between 28th August, 
1942 and 17th April, 1943, at Kiangwan Military Prison, “ deny the status 
of Prisoners of War to ” all eight, in violation of the laws and customs of 
war. 

The accused pleaded not guilty. 

In greater detail the allegations made by the Prosecution concerned the 
following acts of commission and omission : 

(i) That Sawada, as commanding general of the 13th Japanese Army in 
China, caused the eight captured American fliers to be tried and 
sentenced to death by a Japanese military tribunal on false and 
fraudulent charges ; that he had the power to commute, remit and 
revoke such sentences and failed to do so, thereby causing the unlawful 
death of four of the fliers and the imprisonment of the others ; that 
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he was responsible for the improper treatment of all the captured 
airmen, having denied them the lawful status of prisoners of war ; 
that in addition, he was responsible for the cruel and brutal atrocities 
and other offences, including the denial of proper food, clothing, 
medical care and shelter, committed against one of the eight. 

(ii) That the two accused Okada and Wako unlawfully tried and adjudged 
the eight fliers under false and fraudulent chargps without affording 
them a fair trial, interpretation of the proceedings, counsel, or an 
opportunity to defend, and sentenced them to death. 

(iii) That Tatsuta commanded and executed an unlawful order of a 
Japanese military tribunal which caused the death of three of the 
fliers, and that as commanding officer of Kiangwan Military Prison 
he forcibly detained all eight in solitary confinement and otherwise 
unlawfully treated them by denying them adequate and proper 
shelter, bedding, tood. water, sanitary facilities, clothing, medical 
care and other essential facilities. 

2. THE EVIDENCE 

Eight United States airmen, after taking part in a bombing raid on a 

ia^ neSC StC ^* mid ’ an oil refinery and an a ' rcr aft factory on 18th April, 

’ , w ^ e i ,oreed to earth and captured by the Japanese and eventually 
held in Tokyo for about fifty-two days, during which time they were im¬ 
prisoned in solitary confinement. There was evidence that, both during 
their period in Tokyo and previously, they were subjected to various forms 
ot torture during interrogations.(') 

a. ?h! n VI A T St ' 1 ? 4 r cu Ier spending approximately seventy further days 
a || he ,® r ' dge House Jafl ' Shanghai, in small ve-minous and insanitary cells, 
T re re A mo 'i ed to the Kiangwan Military Prison, on the out- 
skirts of Shanghai. At the time of their transfer, all the fliers were weak 

fn t JoomTf T. WaS VCry ilL ° n arriving - they were assembled 
n a room before several Japanese officers, who, they later learned consti- 

memhl heir ^ urt ‘ martlaL Thc accused Wako and Okado were among the 

h n C ° Urt - The accused Tatsuta attended the trial voluntarily 

?he d j“S 3S a S P ectator ' for a short time - The fliers stood before 
the Japanese officers who conversed in their own language. The sick 

prisoner was carried in on a stretcher where he continued to lie during the 

did C no? m h\ He W3S lI1 r bUl Was n0t attended by a doctor or a nurse He 
nor did He hl \ CyeS ° r 3Cia Cxprcssion - appear to recognize the others - 
h i, h it J,^ statements. The fliers were asked a few questions 
about then- hfe histones, their schooling and training. After they answered 
one of the Japanese stood up and read from a manuscript in Japanese The 
fl.ers made no other statement. There was an interpreter present but he 

details* 1 thT* an J. hing 1 e «3* the names and ranks, and similar 
deta.ls. The proceedings lasted about two hours at the very most ThI 

fliers were not told that they were being tried ; they wereTot advised of 
any charges against them ; they were not given any opportunity to plead^ 

W The **"“ d werTnot charged with responsibly for this ill-treatment however. 
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either guilty or not guilty ; they were not asked (nor did they say anything) 
about their bombing mission. No witnesses appeared at the proceedings 
the fliers themselves did not see any of the statements utilized by the court 
that they had previously made at Tokyo ; they were not represented by 
counsel; no reporter was present; and to their knowledge no evidence 
was presented against them. 

Prior to the trial, a draft of a Japanese law concerning the punishment of 
captured enemy airmen was sent from higher headquarters at Tokyo to the 
Headquarters of the China Expeditionary Forces m Nanking in July, 194 
and at the same time Tokyo requested the 13th Japanese Army Headquarters 
to defer its trial of the eight American fliers until the new military law had 
been enacted. Soon afterwards the supreme commander at Nanking 
(General Hata) issued this “ Enemy Airmen’s Act to' the 13 th Army. 

This law stated in substance that it should take effect on 13th Augu , 
and be applied to all enemy airmen taking part in raids against Japanese 
territories ; that any one who should participate in the bombing or strafing 
of non-military targets or who should participate in any other violation of 
international law would be sentenced to death, which sentence might.be 
commuted to life imprisonment or to a term of imprisonment not less than 
ten years ; and that imprisonment under the Act would be m accordance 
with the provisions of Japanese criminal law. A staff officer from Tokyo 
was sent to China to give instructions regarding the trial of the fliers and 
to demand that General Hata have the prosecutor require the death sentence 
and report the court’s decision to Tokyo. 

The evidence of the accused Sawada. Okada. and Wako showed that 
only a permissive death sentence existed under Japanese law pnor to the 
enactment of the Enemy Airmen s Act. 

The defence in the United States trial contended that the Japanese court 
was regularly appointed and consisted of Major Itsuro Hata as prosecutor, 
Lieutenant-Colonel Toyoma Nakajo, as chief judge, and the two a “ l ^ ed ’ 
Wako and Okada, as associate judges ; that the proceedings in the trial of 
the fliers on 28th August, 1942, did not differ from the regular proceedings 
of other Japanese trials ; that no pleadings were authorized by Japanese 
law • and that no defence counsel were authorized. Further contentions 
bv the defence were that the court proceedings lasted at least two hours ; 
that documentary evidence, consisting of at least the gist of the air raid 
damage reports from Tokyo and the fliers’ alleged confessions made to the 
Tokyo Gendarmerie admitting attacks on non-military targets, were read 
to the court. (The accused Wako, however, denied this). 

Although these purported confessions were supposed to have had the 
signatures and thumb prints of the several American fliers on them, there 
is no evidence that any attempt was made to verify or prove that these were 
genuine or actually those of the fliers. After a two hour session the court 
adjourned for lunch, and then deliberated for another hour and unanimously 
decided on the death sentences for all eight fliers. There was some evidence 
that a record of the trial proceedings was made at the trial, and either was 
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filed with the 13th Army or was transferred to Headquarters at Tokyo in 
December 1944, where it was destroyed in a fire. 

After the trial a telegram was sent to Tokyo through Nanking announcing 
the sentence of the court, and later a wiitten report was sent. Headquarters 
of the 13th Army had been instructed to withhold any action on the sen¬ 
tences until Tokyo acted on them. Later instructions were received from 
Tokyo to execute three of the victims, including the prisoner who had 
been ill throughout the trial. The sentences passed on the other five were 
commuted to life imprisonment. 

The executions were carried out on 15th October, 1942. The five surviving 
fliers were returned to confinement in the Kiangwan prison. 

The accused General Sawada was in command of the 13th Army, with 
headquarters at Shanghai, at the time when the fliers were captured. He 
remained in command until he received orders relieving him on 8th October, 
1942 or thereabouts. From 7th May, 1942 until 17th September, 1942 
Sawada, though still the Commanding General of the 13th Army with 
his headquarters functioning for him at Shanghai, was absent at the front 
about three hundred miles away. Nevertheless, though he was not in 
Shanghai at the time of the trial, the tribunal that sentenced the fliers was 
appointed under his command authority as Commanding General of the 
13th Army. Colonel Ito, Sawada’s chief legal officer, did not accompany 
Sawada to the front but remained behind at Headquarters w'th Sawada’s 
delegated authority to act for him on all legal matters, and the authority to 
use General Sawada's name was given him prior to the former’s departure 
for the front. 

On General Sawada’s return to Shanghai on the 17th September, 1942, 
after the trial of the fliers which took place in his absence, he was personally 
informed of all the proceedings involving the fliers that took place during 
his absence. Colonel Ito informed General Sawada of the proceedings he 
had directed under his delegated authority before trial, during the trial, 
and immediately following the trial and told him that a report thereof had 
been sent on to Tokyo. He also gave Sawada a copy of the record of the 
trial and the “ statement of judgment,” and Sawada placed his own mark 
thereon. Sawada stated that he felt that the death sentences were too 
severe and went to Nanking and protested to the Commanding General of 
the China Forces but that he. General Hata, said that nothing could be 
done about the matter as it was exclusively up to Tokyo to make a decision. 
Thereafter, General Sawada did not make further attempts to have the 
sentences changed. The accused General Sawada, prior to his leaving 
Shanghai on 12th October, 1942, made no attempt to exercise any powers 
with respect to suspension, remission or mitigation of the sentences given 
by the court. Sawada stated that he did not have the authority to do so 
or to disapprove any of the court’s proceedings. Sawada testified that he 
personally was familiar with the rules of the Geneva Convention on the 
treatment of pnsoners of war, and that whatever Colonel Ito did in con¬ 
nection with the American fliers, he, Sawada, assumed responsibility for. 
Sawada stated in evidence that he had jurisdiction over Kiangwan Prison^ 
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He admitted that although this prison was only three hundred yards from 
his personal headquarters he never went inside it or concerned himself 
about its prisoners. 

The accused Lieutenant Yusei Wako was an officer in the judicial depart¬ 
ment of the Japanese Army and was assigned to the judicial department ol 
the 13th Army in Shanghai in May, 1942. His immediate superior was 
Colonel Ito, the head of the legal department of the 13th Army. Wako, 
who was a lawyer, was told by Colonel Ito that he (Wako) would be a 
judge in the trial of the fliers and that the trial was considered to be an 
important case. Wako testified that Colonel Ito and Major Hata discussed 
the case with him prior to the trial, that these discussions began about 15th 
August, 1942, when the 13th Army received the Enemy Airmen's Act from 
Nanking Headquarters, and, further, that the court received instructions 
from Colonel Ito that under the Enemy Airmen’s Act the death sentence 
was mandatory if the fliers were found guilty. Wako read all the evidence 
prior to the trial. He claimed that “ since the entire charges were long we 
told the Americans they would be tried for bombing of Tokyo and Nagoya.” 
He stated also that only a gist of the documentary evidence was read in 
court, that the fliers denied firing on schools, and that the statements 
personally given by the fliers in Tokyo were not read in court. At the trial, 
Wako was not only a judge ; since the judicial section of the 13th Army 
was required to have one of its members on the court, he acted also in the 
capacity of its legal adviser. 

The accused Captain Okada was an officer with the 13th Japanese Army 
in Shanghai, China, and in August 1942. he was ordered to sit as one of 
three judges at the trial of the fliers. About three days prior to the tnal 
when he received his orders to sit as a judge he was given advance notice 
as to the nature of the proceedings. He had sat as a judge on other courts 
and was not unfamiliar with trial procedure. On the morning of the trial, 
28th August, 1942, he spoke to the accused Wako about the case. Also 
prior to the trial of the eight fliers he heard about the evidence in the case, 
namely, the Tokyo Gendarmerie interrogation and damage reports. He 
“ looked through ” two reports and Wako explained them to him prior 
to trial. Major Hata, the prosecutor, also talked to Okada about the case 
prior to trial. Okada testified that during the trial the sick prisoner appeared 
weak and lay on a blanket or mattress of some kind throughout the trial. 
Although he acted as a judge he heard only the gist of the documents 
comprising the interrogation report from the Gendarmerie in Tokyo. He 
also stated that “it was not possible to prove which bomber dropped what 
bomb on what part of the city according to the report,” that no witnesses 
were brought before the court, that no defence counsel was provided for 
the fliers, that only documentary evidence was presented, that Wako alone 
asked the fliers questions about the raid, their training, etc., and that half 
of the trial, or about an hour, was spent in this line of questioning. He 
also testified that on y the gist of the reports were read to the court; no 
member of the court asked the fliers to write out their signatures for com¬ 
parison with the purported signatures on the statements obtained from the 
fliers in Tokyo ; no real evidence of the Nagoya and Tokyo raids was 
offered by the prosecution, and the prosecution did not require any witness 
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filed with the 13th Army or was transferred to Headquarters at Tokyo in 
December 1944, where it was destroyed in a fire. 

After the trial a telegram was sent to Tokyo through Nanking announcing 
the sentence of the court, and later a written report was sent. Headquarters 
of the 13th Army had been instructed to withhold any action on the sen¬ 
tences until Tokyo acted on them. Later instructions were received from 
Tokyo to execute three of the victims, including the prisoner who had 
been ill throughout the trial. The sentences passed on the other five were 
commuted to life imprisonment. 

The executions were carried out on 15th October, 1942. The five surviving 
fliers were returned to confinement in the Kiangwan prison. 

The accused General Sawada was in command of the 13th Army, with . 
headquarters at Shanghai, at the time when the fliers were captured. He 
remained in command until he received orders relieving him on 8th October, 

1942 or thereabouts. From 7th May, 1942 until 17th September, 1942 
Sawada, though still the Commanding General of the 13th Army with 
his headquarters functioning for him at Shanghai, was absent at the front 
about three hundred miles away. Nevertheless, though he was not in 
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appointed under his command authority as Commanding General of the 
13th Army. Colonel Ito, Sawada s chief legal officer, did not accompany 
Sawada to the front but remained behind at Headquarters w'th Sawada’s 
delegated authority to act for him on all legal matters, and the authority to 
use General Sawada’s name was given him prior to the former’s departure 
for the front. 

On General Sawada’s return to Shanghai on the 17th September, 1942, 
after the trial of the fliers which took place in his absence, he was personally 
informed of all the proceedings involvirg the fliers that took place during 
his absence. Colonel Ito informed General Sawada of the proceedings he 
had directed under his delegated authority before trial, during the trial 
and immediately following the trial and told him that a report thereof had 
been sent on to Tokyo. He also gave Sawada a copy of the record of the 
trial and the “ statement of judgment,” and Sawada placed his own mark 
thereon. Sawada stated that he felt that the death sentences were too 
severe and went to Nanking and protested to the Commanding General of 
the China Forces but that he. General Hata, said that nothing could be 
done about the matter as it was exclusively up to Tokyo to make a decision. 
Thereafter, General Sawada did not make further attempts to have the 
sentences changed. The accused General Sawada, prior to his leaving 
Shanghai on 12th October, 1942, made no attempt to exercise any powers 
with respect to suspension, remission or mitigation of the sentences given 
by the court. Sawada stated that he did not have the authority to do so 
or to disapprove any of the court’s proceedings. Sawada testified that he 
personally was familiar with the rules of the Geneva Convention on the 
treatment of prisoners of war, and that whatever Colonel Ito did in con¬ 
nection with the American fliers, he. Sawada, assumed responsibility for 
Sawada stated in evidence that he had jurisdiction over Kiangwan Prison! 
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He admitted that although this prison was only three hundred yards from 
his personal headquarters he never went inside it or concerned himself 
about its prisoners. 

The accused Lieutenant Yusei Wako was an officer in the judicial depart¬ 
ment of the Japanese Army and was assigned to the judicial department of 
the 13th Army in Shanghai in May, 1942. His immediate superior was 
Colonel Ito, the head of the legal department of the 13th Army. Wako, 
who was a lawyer, was told by Colonel Ito that he (Wako) would be a 
judge in the trial of the fliers and that the trial was considered to be an 
important case. Wako testified that Colonel Ito and Major Hata discussed 
the case with him prior to the trial, that these discussions began about 15th 
August, 1942, when the 13th Army received the Enemy Airmen’s Act from 
Nanking Headquarters, and, further, that the court received instructions 
from Colonel Ito that under the Enemy Airmen’s Act the death sentence 
was mandatory if the fliers were found guilty. Wako read all the evidence 
prior to the trial. He claimed that “ since the entire charges were long we 
told the Americans they would be tried for bombing of Tokyo and Nagoya. ” 
He stated also that only a gist of the documentary evidence was read in 
court, that the fliers denied firing on schools, and that the statements 
personally given by the fliers in Tokyo were not read in court. At the trial, 
Wako was not only a judge ; since the judicial section of the 13th Army 
was required to have one of its members on the court, he acted also in the 
capacity of its legal adviser. 

The accused Captain Okada was an officer with the 13th Japanese Army 
in Shanghai, China, and in August 1942, he was ordered to sit as one of 
three judges at the trial of the fliers. About three days prior to the trial 
when he received his orders to sit as a judge he was given advance notice 
as to the nature of the proceedings. He had sat as a judge on other courts 
and was not unfamiliar with trial procedure. On the morning of the trial, 
28th August, 1942, he spoke to the accused Wako about the case. Also 
prior to the trial of the eight fliers he heard about the evidence in the case, 
namely, the Tokyo Gendarmerie interrogation and damage reports. He 
“ looked through ” two reports and Wako explained them to him prior 
to trial. Major Hata, the prosecutor, also talked to Okada about the case 
prior to trial. Okada testified that during the trial the sick prisoner appeared 
weak and lay on a blanket or mattress of some kind throughout the trial. 
Although he acted as a judge he heard only the gist of the documents 
comprising the interrogation report from the Gendarmerie in Tokyo. He 
also stated that “it was not possible to prove which bomber dropped what 
bomb on what part of the city according to the report,” that no witnesses 
were brought before the court, that no defence counsel was provided for 
the fliers, that only documentary evidence was presented, that Wako alone 
asked the fliers questions about the raid, their training, etc., and that halt 
of the trial, or about an hour, was spent in this line of questioning. He 
also testified that only the gist of the reports were read to the court; no 
member of the court asked the fliers to write out their signatures for com¬ 
parison with the purported signatures on the statements obtained from the 
fliers in Tokyo ; no real evidence of the Nagoya and Tokyo raids was 
offered by the prosecution, and the prosecution did not require any witness 
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filed with the 13th Army or was transferred to Headquarters at Tokyo in 
December 1944, where it was destroyed in a fire. 

After the trial a telegram was sent to Tokyo through Nanking announcing 
the sentence of the court, and later a written report was sent. Headquarters 
of the 13th Army had been instructed to withhold any action on the sen¬ 
tences until Tokyo acted on them. Later instructions were received from 
Tokyo to execute three of the victims, including the prisoner who had 
been ill throughout the trial. The sentences passed on the other five were 
commuted to life imprisonment. 

The executions were carried out on 15th October, 1942. The five surviving 
fliers were returned to confinement in the Kiangwan prison. 

The accused General Sawada was in command of the 13th Army, with • 
headquarters at Shanghai, at the time when the fliers were captured. He 
remained in command until he received orders relieving him on 8th October. 

1942 or thereabouts. From 7th May, 1942 until 17th September, 1942 
Sawada. though still the Commanding General of the 13th Army with 
his headquarters functioning for him at Shanghai, was absent at the front 
about three hundred miles away. Nevertheless, though he was not in 
Shanghai at the time of the trial, the tribunal that sentenced the fliers was 
appointed under his command authority as Commanding General of the 
13th Army. Colonel Ito, Sawada's chief legal officer, did not accompany 
Sawada to the front but remained behind at Headquarters with Sawada’s 
delegated authority to act for him on all legal matters, and the authority to 
use General Sawada’s name was given him prior to the former's departure 
for the front. 

On General Sawada’s return to Shanghai on the 17th September, 1942, 
after the trial of the fliers which took place in his absence, he was personally 
informed of all the proceedings involving the fliers that took place during 
his absence. Colonel Ito informed General Sawada of the proceedings he 
had directed under his delegated authority before trial, during the trial, 
and immediately following the trial and told him that a report thereof had 
been sent on to Tokyo. He also gave Sawada a copy of the record of the 
trial and the “ statement of judgment,” and Sawada placed his own mark 
thereon. Sawada stated that he felt that the death sentences were too 
severe and went to Nanking and protested to the Commanding General of 
the China Forces but that he. General Hata, said that nothing could be 
done about the matter as it was exclusively up to Tokyo to make a decision 
Thereafter. General Sawada did not make further attempts to have the 
sentences changed. The accused General Sawada, prior to his leaving 
Shanghai on 12th October, 1942, made no attempt to exercise any powers 
with respect to suspension, remission or mitigation of the sentences given 
by the court. Sawada stated that he did not have the authority to do so 
or to disapprove any of the court’s proceedings. Sawada testified that he 
personally was familiar with the rules of the Geneva Convention on the 
treatment of prisoners of war, and that whatever Colonel Ito did in con¬ 
nection with the American fliers, he. Sawada, assumed responsibility for. 
Sawada stated in evidence that he had jurisdiction over Kiangwan Prison. 
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He admitted that although this prison was only three hundred yards from 
his personal headquarters he never went inside it or concerned himselt 
about its prisoners. 

The accused Lieutenant Yusei Wako was an officer in the judicial depart¬ 
ment of the Japanese Army and was assigned to the judicial department of 
the 13th Army in Shanghai in May, 1942. His immediate superior was 
Colonel Ito, the head of the legal department of the 13th Army. Wako, 
who was a lawyer, was told by Colonel Ito that he (Wako) would be a 
judge in the trial of the fliers and that the trial was considered to be an 
important case. Wako testified that Colonel Ito and Major Hata discussed 
the case with him prior to the trial, that these discussions began about 15th 
August, 1942, when the 13th Army received the Enemy Airmen’s Act from 
Nanking Headquarters, and, further, that the court received instructions 
from Colonel Ito that under the Enemy Airmen’s Act the death sentence 
was mandatory if the fliers were found guilty. Wako read all the evidence 
prior to the trial. He claimed that “ since the entire charges were long we 
told the Americans they would be tried for bombing of Tokyo and Nagoya.” 
He stated also that only a gist of the documentary evidence was read in 
court, that the fliers denied firing on schools, and that the statements 
personally given by the fliers in Tokyo were not read in court. At the trial, 
Wako was not only a judge ; since the judicial section of the 13th Army 
was required to have one of its members on the court, he acted also in the 
capacity of its legal adviser. 

The accused Captain Okada was an officer with the 13th Japanese Army 
in Shanghai, China, and in August 1942. he was ordered to sit as one of 
three judges at the trial of the fliers. About three days prior to the trial 
when he received his orders to sit as a judge he was given advance notice 
as to the nature of the proceedings. He had sat as a judge on other courts 
and was not unfamiliar with trial procedure. On the morning of the trial, 
28th August, 1942. he spoke to the accused Wako about the case. Also 
prior to the trial of the eight fliers he heard about the evidence in the case, 
namely, the Tokyo Gendarmerie interrogation and damage reports. He 
“ looked through ” two reports and Wako explained them to him prior 
to trial. Major Hata, the prosecutor, also talked to Okada about the case 
prior to trial. Okada testified that during the trial the sick prisoner appeared 
weak and lay on a blanket or mattress of some kind throughout the trial. 
Although he acted as a judge he heard only the gist of the documents 
comprising the interrogation report from the Gendarmerie in Tokyo. He 
also stated that “it was not possible to prove which bomber dropped what 
bomb on what part of the city according to the report,” that no witnesses 
were brought before the court, that no defence counsel was provided for 
the fliers, that only documentary evidence was presented, that Wako alone 
asked the fliers questions about the raid, their training, etc., and that half 
of the trial, or about an hour, was spent in this line of questioning. He 
also testified that only the gist of the reports were read to the court ; no 
member of the court asked the fliers to write out their signatures for com¬ 
parison with the purported signatures on the statements obtained from the 
fliers in Tokyo ; no real evidence of the Nagoya and Tokyo raids was 
offered by the prosecution, and the prosecution did not require any witness 
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to come into court from the Tokyo Gendarmerie to substantiate the docu¬ 
mentary evidence from Tokyo. Okada said that he personally based his 
finding of guilty and the death sentences on the Gendarmerie investigations, 
the damage report, the reading of the charges and the statements made in 
court by the fliers. 

The accused Tatsuta became warden of the Kiangwan Military Prison in 
Shanghai on 24th December. 1938, and remained its head until it was closed 
in March 1944. Captain Ooka at the Nanking Prison was his superior 
who gave him orders in regard to Kiangwan Prison. Tatsuta confined the 
fliers after trial on a writ of detention issued by Lieutenant Colonel Toyoma 
Nakajo, the chief judge of the 13th Army military tribunal and so informed 
Captain Ooka, his superior. 

In his official capacity as warden or chiei of the guards Tatsuta was 
also in charge of the execution of the three fliers and signed the report of 
execution. The evidence indicated, however, that the order which Tatsuta 
received to carry out the unlawful sentences was of apparent legality, that 
is to say, on its face it appeared to be legal to one who neither knew or was 
bound to inquire whether the order was in fact illegal. Tatsuta visited the 
courtroom for a short time while the so-called trial was in progress and he 
observed the sick condition of one of the prisoners. There was no conclusive 
proof, however, of either actual or constructive knowledge on Tatsuta’s part 
of the illegality of the Enemy Airmen's Act, the trial under it, or the sentences 
passed at the trial. 

Following the executions the other five fliers continued to remain in the 
prison serving their life sentences until they were transferred to the military 
prison at Nanking, China on 17th April, 1943. Excepting the sick flyer 
who was returned to Bridge House Prison, the fliers were kept in solitary 
confinement from 28th August, 1942 to 5th December, 1942. They were 
given the same facilities for exercise as other prisoners which was about 
thirty minutes a day. When they remained in their cells they were not 
permitted to talk or walk around. No heat was provided in the cells 
although it was cold enough to freeze water on many nights. They were 
never given any additional clothing or any change of clothing, except one 
pair of stocking. The cells were infested with lice and fleas The only 
furnishings were grass mats on the floor ; there were no beds, chairs or 
tables. The only latrine facility was a hole in the floor of each cell with a 
can in it. Several requests were made to Tatsuta for additional food and 
clothing that he either refused or ignored. The fliers were never visited 
by the Red Cross or any representative of a neutral government. 

The fliers received about six ounces of rice three times a day and some 

Xn°th a fi CW 8 , C r nS u ThCre W 5 re n ° medical facilities at Kiangwan, and 
when the fliers left the prison for Nanking all of them were in a weak 

cond. ion. At Nanking a fourth prisoner died of malnutrition, beriberi 
dysentery and general lack of care. 

3. THE VERDICT AND SENTENCES 

At the close of the trial of the case the Commission announced to the 
accused in open court its conclusions as follows : 
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“ Conclusions. After deliberation for two days, the Commission in 
arriving at its findings and sentences, from the evidence presented, 
draws the following conclusions : 

“ The offences of each of the accused resulted largely from obedience 
to the laws and instructions of their Government and their Military 
Superiors. They exercised no initiative to any marked degree. The 
preponderance of evidence shows beyond reasonable doubt that other 
officers, including high governmental and military officials, were 
responsible for the enactment of the Ex Post Facto ‘ Enemy Airmen's 
Law ’ and the issuance of special instructions as to how these American 
prisoners were to be treated, tried, sentenced and punished. 

“ The circumstances set forth above do not entirely absolve the 
accused from guilt. However, they do compel unusually strong 
mitigating consideration, applicable to each accused in various degrees. 

“ As for Shigeru Sawada: Although he was Commanding General 
of the 13th Japanese Army, he was absent at the front and had no 
knowledge of the trial and special instructions issued by his superiors 
until his return to Shanghai three weeks after the results of the trial 
had been sent to the Imperial Headquarters in Tokyo over his Chop. 
Although he did not make strong written protests to Imperial Head¬ 
quarters in Tokyo, he did make oral protest to his immediate superior, 
the Commanding General of the Japanese Imperial Expeditionary 
Forces in China to the effect that in his opinion the sentences were too 
severe. Although he was negligent in not personally investigating the 
treatment being given the American prisoners, he was informed by his 
responsible staff - that they were being given the treatment accorded 
Japanese officer prisoners. 

“ As for Yusei Wako : He, as Judge and law member of the Military 
Tribunal, had before him purported confessions of the American fliers 
and other evidence obtained and furnished by the Military Police 
Headquarters in Tokyo. Although he held this position and was 
legally trained, he accepted the evidence without question and tried and 
adjudged the prisoners on this evidence which was false and fraudulent. 
However, in voting the death penalty he was obeying special instructions 
from his superiors. 

“ As for Ryuhei Okada : Although he sat as a Judge at the trial and 
enjoyed freedom of conscience in detern.mirg as to the guilt or innocence 
of the prisoners, he adjudged them guilty. This officer however had 
no legal training and did register a protest to being a judge on any 
court. In voting the death penalty, as in Wako s case, he was obeying 
special instructions from his superiors. 

“ As for Sotojiro Tatsuta : Although he did act as executioner, at 
the execution and was directly in charge of these prisoners at the 
Kiangwan Military Prison, he did this in his official capacity as warden. 
Although he did not accord them the treatment provided for Prisoners 
of War, he was obeying special instructions from his superiors, and 
there is no evidence to show that he personally mistreated these 
prisoners or treated them in a manner other than that which was 
provided for in this instructions.” 
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Shigeru Sawada was found guilty of the charge with the exception of the 
words “ knowingly ” and “ and wilfully ”, but in pronouncing upon the 
indiv idual specifications, the Commission found the accused General Sawada 
not guilty of having the power and failing to use it to commute, remit and 
revoke the sentences given the fliers. He was sentenced to be confined at 
hard labour for five years. 

Yusei Wako and Ryuhei Okada were found guilty and were sentenced to 
hard labour for nine and five years respectively. 

Sotojiro Tatsuta was found guilty of the charge against him, except as 
regards one of the victims and excepting the words “ command and ” and 
“ commanding officer ”, substituting for the latter words “ Warden ”. He 
was sentenced to hard labour for five years. 

The findings and sentences were approved by the Reviewing Authority, 
with the exception of the finding that Tatsuta had acted unlawfully in being 
in charge of the execution of three prisoners. 


B. NOTES ON THE CASE 


1. A PLEA TO THE JURISDICTION OF THE COURT 


Before the hearing of the evidence, the defence entered motions to dismiss 
the charges against the four accused for lack of jurisdiction by the Com¬ 
mission alleging : 

(i) that the Commanding General who appointed the Commission was 
without the legal authority to do so as he received his purported 
authority from the Joint Chiefs of Staff, who in turn had no juris¬ 
diction to appoint military commissions in China,(‘) 

(ii) that China had jurisdiction superior to the appointing authority 
and had not waived it by any governmental act, and 

(iii) that the mere administrative acts of local Chinese agencies could not 
grant the Republic of China’s consent to a foreign power to set up 
“ territorial courts ” in China. 


In replying to the arguments of the Defence, the Prosecutor pointed out 
that the Supreme Court of the United States, in its judgment in the Yamashita 
Trial (-) had said : 


” General Styer's order for the appointment of the Commission was 
made by him as Commander of the United States Armed Forces, 
Western Pacific. His command includes, as part of a vastly greater 
area, the Philippine Islands, where the alleged offences were com¬ 
mitted ...” 


i 


( ) Acting pursuant to the authorization of the Joint Chiefs of Staff given on 
18th January, 1946. Genera! Wedemeyer. Commanding General U.S. Armed Forces 
China Theatre, set up the Commission on 16th February, 1946, and instructed it to follow 
the China Regulations which have been described in Vol. Ill of this series pp. 105-113. 
The same Regulations governed the proceedings of the Commissions which tried the other 
two United Stales cases reported in the present volume (see pp. 68-81). 


( 2 ) See Vol. IV of this series, p. 1. 
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The Prosecutor claimed that this dictum was “ directly in point with 
General Wedemeyer’s authority to appoint a Commission regardless 
of any authority he may have received or sanction of the permission 
from the Joint Chiefs of Staff. General Wedemeyer exercises general 
court martial jurisdiction. He is Commander of the United States 
Armed Forces in China. The offences alleged were committed in China. 
The prisoners are in China under the control of the U.S. Army, there¬ 
fore I think the motion is not well taken as to the authority of the 
Theatre Commander." 

As to the legal relationship between the Chinese and the United States 
Governments in this instance, the Prosecutor said that: “ extra-territoriality 
as far as civil courts and criminal courts and federal courts, by agreement 
between our government and China are out, but as far as a military com¬ 
mission we are here in China by consent of the Chinese government and I 
submit that the only authority to challenge this Commission is the Chinese 
government and not the accused in this case. These accused are in China ; 
the court is constituted in China ; we have received no objection from the 
Chinese Government, therefore I request the President of the Commission 
to deny the motion.” 

The motions were overruled by the Commission. 

The power of the United States Commanding General to appoint the 
Commission cannot be doubted ; the powers of such a general to set up 
war crime courts has already been thoroughly discussed in the pages of 
these Volumes.f 1 ) Nor can it be claimed that the place where the war 
crime was committed could affect in any way the jurisdiction of the Com¬ 
mission. The laws of war permit a belligerent commander to punish by 
means of his military courts any hostile offender against the laws and 
customs of war who may fall into his hands wherever the place the crime 
was committed.( 2 ) 

The setting up of a United States Commission on Chinese soil, however, 
presents an interesting legal situation. The Commission did not give its 
reasons for rejecting the Defence motions, but it should be noted that the 
trials held before United States Military Commissions within the territorial 
jurisdiction of China were in fact undertaken pursuant to an understanding 
between the respective military authorities and that this understanding was 
confirmed by the proper agencies of the National Government of the 
Republic of China. Furthermore the action of the Commission could be 
justified on the grounds that the punishment of war criminals was an 
activity properly incidental to the military operations carried on by the 
United States forces on Chinese soil with the consent of the Chinese 
Government. The offences involved were committed in enemy-held territory 


(*) See especially the judgment of the Supreme Court of the United States in the 
Yamashita Trial in Vol. IV, pp. 38-49. 

(*) In the trial of Tanaka Hisaksu and others (see p. 66 of this volume), the Commission 
overruled a plea to the jurisdiction of the Commission based on the fact that the offence 
took place in Hong Kong, a British Crown Colony. And compare Vol. 1 of this senes, 
p. 42. 
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of China during active hostilities and the appointing authority was the 
supreme commander of the United States military forces in China. Although 
at the time of the trial active hostilities had ceased, the residual military 
objectives of the United States forces had still to be followed up, including 
the punishment of war criminals. As was stated by the Judgment of the 
Supreme Court in the Yamashita Trial: 

“ The trial and punishment of enemy combatants who have com¬ 
mitted violations of the laws of war is ... a part of the conduct of war 
operating as a preventative measure against such violations . . . The 
war power, from which the Commission derives its existence is not 
limited to victories in the field, but carries with it the inherent power to 
guard against immediate renewal of the conflict, and to remedy, at 
least in ways Congress has recognised, the evils which the military 
operations have produced . . . We cannot say that there is no 
authority to convene a commission after hostilities have ended to try 
violations of the law of war committed before their cessation, at least 
until peace has been officially recognized by treaty or proclamation of 
the political branch of the Government.” 

The United States forces had been present in China at the invitation of 
the Republic of China as an Allied force to aid in the active prosecution of 
war against the common enemies. Until such time as the invitation of the 
Chmese Government had been withdrawn or the mission of the United 
States forces in China was completed and they had departed, the right to 
carry out residual war measures was still vested in the commander of the 
United States forces in China.(') 

2. DENIAL OF A FAIR TRIAL (*) 

The United States Military Commission which tried this case had to 
decide exactly how far evidence of the denial of a fair trial to prisoners of 
war may be considered incriminating, and the fact that the trial was among 
the earliest of the war crime -rials which followed the second World War, 
with few recorded precedents available, only increased the difficulty of 
their task. 


An examination of the decisions arrived at by the Commission on the 
charges and on the specifications which elaborated the charges reveals the 
general nature of the acts which the Commission regarded as constituting 
war crimes, while a study of the relevant evidence shows in greater detail 
the character of those offences. 


The charge of which Shigeru Sawada was found guilty (as amended by 
the Commission) stated that he caused certain captives (but not “ knowingly 
and wilfully ”) to be denied the status of Prisoners of War and to be tried 


‘‘’i!?* ^Z IO u Tri . al pr T deS i ,no,t ?f r exampie of a 'rial held by a Military Court o! 

,nstantc aiso> a spec,ai agrecmem hat 


U) This question is dealt with further in the notes to 
see pp. 30-1, 34-6, 38 64-5 and (particularly) 70-81. 


various other cases in 


this volume, 
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and sentenced by a Japanese Military Tribunal in violation of the laws and 
customs of war. In greater detail, the offences of which he was found 
guilty were the following : 

(i) that he constituted and appointed (but not “ knowingly and wilfully”) 
a Japanese Military Tribunal and directed this Tribunal to try certain 
“ United States Army Personnel on false and fraudulent charges ” 
(Specification 1, as amended by the Commission); 

(ii) that the Tribunal set up by him tried and sentenced to death certain 
United States Army Personnel and Prisoners of War. upon false and 
fraudulent evidence, all under Sawada’s authority “ in this official 
capacity as Commanding General of the Japanese Imperial 13th 
Expeditionary Army in China ” (Specification 2); 

(iii) that he, between August and October, 1942, “ did deny the status of 
prisoner of war ” to one particular prisoner and did authorize him 
(but not “ knowingly and wilfully ”) “ to be imprisoned as a war 
criminal, to be denied proper food, clothing, medical care and shelter, 
and did allow cruel and brutal atrocities and other offences to be 
committed against ” the said victim (Specification 3 as amended by 
the Commission); 

(iv) that he, between August and October, 1942, caused the other seven 
victims “ to be denied the honourable status of Prisoners of War and 
wrongfully caused them and each of them to be treated as war 
criminals ” (Specification 5 as amended). 

Of more particular interest in a study of the denial of a fair trial are the 
findings of the Commission on the first and second specifications. 

Sawada was found not guilty of knowingly and wilfully failing to commute, 
remit or revoke the sentences of the Japanese Tribunal, while having power 
to do so, thus causing the unlawful imposition of death and other sentences. 
The action of the Commission in finding the accused not guilty on this, the 
fourth specification, cannot, however, be taken necessarily as meaning that 
inaction in such circumstances would not constitute a war crime had it been 
proved, since there was evidence that the accused had made some protest 
against the sentences and had been told that the matter was in the hands 
of the Tokyo authorities^ 1 ) 

Even though Sawada’s wrongful acts or omissions may have been the 
result of his negligence rather than design on his part, this would not 
necessarily affect the finding of his guilt. In the Yamashita Trial it was held 
that a Commanding General has the affirmative duty to take such measures 
as are within his powers to protect prisoners of war from violations of the 
laws of war.( a ) 

The ofTence of which Okada and Wako were found guilty was described 
in the specifications appearing under the charges brought against them : 


(*) See p. 4. 

( a ) See Vol. IV of these Reports, pp. 1 ff. 
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that each did, as a member of the Japanese Military Tribunal “ knowingly, 
unlawfully and wilfully try, prosecute and, without a fair trial adjudge 
certain charges against ” the prisoners involved “ then Prisoners of War, 
and without affording the above named Prisoners of War a fair hearing or 
trial and without affording them the right to counsel and the interpretation 
of the proceedings into English, and without affording them an opportunity 
to defend themselves, did on or about the above date, sentence the aforesaid 
Prisoners of War to death.” 

Tatsuta was found guilty of: 

(i) serving as an executioner at the execution of three of the prisoners 
(Specification 1); 

(ii) denying the status of prisoner of war to the eight captives, and causing 
them “ to be treated as War Criminals, by forcibly detaining the above 
named Prisoners of War in solitary confinement without adequate or 
proper quarters, or shelter, bedding, food, water, sanitary facilities, 
clothing, medical care, and other essential facilities and supplies, 
and by deliberate failure and refusal, without justification, to provide 
such facilities and supplies.” (Specification No. 2). 

The first finding regarding Tatsuta was not however confirmed. 

It is impossible to draw up with certainty a complete catalogue of the 
aspects of the trial which were regarded by the Commission as contributing 
to its criminal character, but the findings of the Commission set out above 
show that the following facts were regarded by it as incriminating : 

(i) the airmen were tried on false and fraudulent charges ” and “ upon 
false and fraudulent evidence.” Even had a war crime been shown 
to have been committed, the evidence before the Japanese Tribunal 
connecting the airmen with any such crime was slender and appears 
to have consisted mainly if not entirely of confessions alleged to have 
been made by the airmen while in Tokyo. The evidence before the 
United States Commission showed, however, that the statements 
made in Tokyo, whatever their contents, were made under duress,(*) 
and further that no attempt was made by the Japanese Judges to 
ascertain whether the documents put in as evidence against the 
airmen were actually the statements made by them in Tokyo.( s ) 

(ii) the airmen were not afforded “ the right to counsel ” ; 

(m) the airmen were not given the right to “ the interpretation of the 
proceedings into English ” ; 

(iv) the airmen were not allowed “ an opportunity to defend themselves.” 

Furthermore the following facts of greater or lesser importance which 
were admitted in evidence may have been taken into account by the 
Commission in deciding that the victims were not given “ a fair hearing or 


(*) See p. 2. 

(*) See pp. 5-6 


LIEUTENANT-GENERAL SHIGERU SAWADA 


13 


(i) the fliers were not told that they were being tried, or told of any 
charges against them ; 

(ii) the airmen were not shown the documents which were used as evidence 
against them. 

The Commission may also have found on the facts that the sick airman 
was too ill to stand trial, and that the trial proceedings were not of such 
length as to enable a full investigation of the charges made against the 
airman. 


3. THE PLEA OF SUPERIOR ORDERS 

The plea that the accused acted on superior orders was put forward 
several times by Defence Counsel, and an examination of the Commission's 
conclusions (’) indicates that the latter placed a certain degree of weight 
on the plea that the accused were obeying the instructions of their military 
superiors in conducting the trial of the airmen. “ Other officers, including 
high governmental and military officials ”, stated the Commission, were 
responsible for the enactment of the Ex Post Facto ‘ Enemy Airmen’s Law 
and the issuance of special instructions as to how these American prisoners 
were to be treated, tried, sentenced and punished.” (*) 

The Commission continued: “ The circumstances set forth above do 
not entirely absolve the accused from guilt. However, they do compel 
unusually strong mitigating considerations, applicable to each accused in 
various degrees.” The Commission then proceeded to apply this general 
statement to the facts relating to each accused. 

The sentences meted out to the accused were relatively light, and, in 
view of the Commission’s conclusions, it may safely be said that this arose 
from the feeling of the Commission that the fact that the offences were 
committed under orders and in pursuance of a Japanese law constituted a 
mitigating circumstance^ 3 ) 

The plea of superior orders has been raised by the Defence in war crime 
trials more frequently than any other. The most common form of the 
plea consists in the argument that the accused was ordered to commit the 
offence by a military superior and that under military discipline orders 
must be obeyed. A closely related argument is that which claims that 
had the accused not obeyed he would have been shot or otherwise punished ; 
it is sometimes also maintained in court that reprisals would have been 
taken against his family. A variation is to be found in the argument of 


0) See p. 7. 

(*) In so far as this statement makes reference to the “ Enemy Airmen's Law," see pp. 
22-4. 

(>) it may be noted that the Japanese Commanding General who ordered the trial of 
the American ai-men and his successor in command who ordered the execution ol the 
American airmen were not defendants in this case. They were being held in Tokyo in 
connection with the proceedings before the International Military Tribunal and their 
release, or transfer, to Shanghai, for trial as defendants in this case was refused. 
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that each did. as a member of the Japanese Military Tribunal “ knowingly, 
unlawfully and wilfully try, prosecute and. without a fair trial adjudge 
certain charges against " the prisoners involved “ then Prisoners of War, 
and without affording the above named Prisoners of War a fair hearing or 
trial and without affording them the right to counsel and the interpretation 
of the proceedings into English, and without affording them an opportunity 
to defend themselves, did on or about the above date, sentence the aforesaid 
Prisoners of War to death." 

Tatsuta was found guilty of: 

(i) serving as an executioner at the execution of three of the prisoners 
(Specification 1) ; 

(ii) denying the status of prisoner of war to the eight captives, and causing 
them “ to be treated as War Criminals, by forcibly detaining the above 
named Prisoners of War in solitary confinement without adequate or 
proper quarters, or shelter, bedding, food, water, sanitary facilities, 
clothing, medical care, and other essential facilities and supplies, 
and by deliberate failure and refusal, without justification, to provide 
such facilities and supplies.” (Specification No. 2). 

The first finding regarding Tatsuta was not however confirmed. 


It is impossible to draw up with certainty a complete catalogue of the 
aspects of the trial w hich were regarded by the Commission as contributing 
to its criminal character, but the findings of the Commission set out above 
show that the following facts were regarded by it as incriminating: 

(i) the airmen were tried “ on false and fraudulent charges ” and “ upon 
talse and fraudulent evidence.” Even had a war crime been shown 
to have been committed, the evidence before the Japanese Tribunal 
connecting the airmen with any such crime was slender and appears 
to have consisted mainly if not entirely of confessions alleged to have 
been made by the airmen while in Tokyo. The evidence - before the 
United States Commission showed, however, that the statements 
made in Tokyo, whatever their contents, were made under duress,( A ) 
and further that no attempt was made by the Japanese Judges’to 
ascertain whether the documents put in as evidence against the 
airmen were actually the statements made by them in Tokyo.( s ) 

(ii) the airmen were not afforded “ the right to counsel ” ; 

(iii) the airmen were not given the right to “ the interpretation of the 
proceedings into English ” ; 

(iv) the airmen were not allowed “ an opportunity to defend themselves." 


Furthermore the following facts of greater or lesser importance which 
were admitted in evidence may have been taken into account by the 
Commission in deciding that the victims were not given “ a fair hearing or 
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(i) the fliers were not told that they were being tried, or told of any 
charges against them ; 

(ii) the airmen were not shown the documents which were used as evidence 
against them. 

The Commission may also have found on the facts that the sick airman 
was too ill to stand trial, and that the trial proceedings were not of such 
length as to enable a full investigation of the charges made against the 
airman. 


3. THE PLEA OF SUPERIOR ORDERS 

The plea that the accused acted on superior orders was put forward 
several times by Defence Counsel, and an examination of the Commission's 
conclusions (') indicates that the latter placed a certain degree of weight 
on the plea that the accused were obeying the instructions of their military 
superiors in conducting the trial of the airmen. “ Other officers, including 
high governmental and military officials ”, stated the Commission, were 
responsible for the enactment of the Ex Post Facto ' Enemy Airmen’s Law 
and the issuance of special instructions as to how these American prisoners 
were to be treated, tried, sentenced and punished." ( l ) 

The Commission continued: “ The circumstances set forth above do 
not entirely absolve the accused from guilt. However, they do compel 
unusually strong mitigating considerations, applicable to each accused in 
various degrees.” The Commission then proceeded to apply this general 
statement to the facts relating to each accused. 

The sentences meted out to the accused were relatively light, and, in 
view of the Commission's conclusions, it may safely be said that this arose 
from the feeling of the Commission that the fact that the offences were 
committed under orders and in pursuance of a Japanese law constituted a 
mitigating circumstance^ 3 ) 

The plea of superior orders has been raised by the Defence in war crime 
trials more frequently than any other. The most common form ot the 
plea consists in the argument that the accused was ordered to commit the 
offence by a military superior and that under military discipline orders 
must be obeyed. A closely related argument is that which claims that 
had the accused not obeyed he would have been shot or otherwise punished . 
it is sometimes also maintained in court that reprisals would have been 
taken against his family. A variation is to be found in the argument ot 

(*) See p. 7. 

(*) In so far as this statement makes reference to the “ Enemy Airmen's Law," see pp. 
22-4. 

( 3 ) It may be noted that the Japanese Commanding General who ordered the trial of 
the American airmen and his successor in command who ordered the execution of the 
American airmen were not defendants in this case. They were being held in Tokyo in 
connection with the proceedings before the International Military Tribunal and th.ir 
release, or transfer, to Shanghai, for trial as defendants in this case was refused. 
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Counsel for Dr. Klein, one of the accused ir, the Belsen Trial ;(*) Counsel 
claimed that if a British soldier refused to obey an order he would face a 
court-martial, where he would be able to contest the lawfulness of the 
order, whereas Dr. Klein has no such protection. 


Not unnaturally, then, the plea has received treatment or reference on 
many previous occasions in the pages of these volumes.( s ) In view of such 
difference of opinion as may once have existed as to the validity of the plea 
of superior orders, it may be of interest and value at this point to summarise 
without comment the material relating to tie plea which has been culled 
from the records of war crime trials in recent years, and from the relevant 
international and municipal law enactments and other texts on which 
reliance has been placed during war crime trials. This is of two kinds : 

(i) Material setting out the circumstances in which the plea may he or has 
been successfully put forward 

Quotations from the various authorities which make the illegality, the 
obvious legality or knowledge or presumed snowledge of the illegality, of 
the order given in some way the criterion falls into this category, as for 
instance the revised paragraph 433 of Chapter XIV of the British Manual of 
Military Law :( 3 ) 

The fact that a rule of warfare has been violated in pursuance of 
an order of the belligerent Government or of an individual belligerent 
commander does not deprive the act in question of its character as a 
war crime , neither does it, in principle, confer upon the perpetrator 
immunity from punishment by the injured belligerent. Undoubtedly, 
a court confronted w ith the plea of superior orders adduced in justifica¬ 
tion of a war crime is bound to take irto consideration the fact that 
obedience to military orders, not obviously unlawful, is the duty of every 
member of the armed forces and that the latter cannot, in conditions 
of war discipline, be expected to weigh scrupulously the legal merits of 
the order received. The question, however is governed by the major 
principle that members of the armed forces are bound to obey lawful 
orders only and that they cannot therefore escape liability if, in obedience 
to a command, they commit acts which both violate unchallenged rules 
of warfare and outrage the general sentiment of humanity.” (Italics 
inserted.) 


This passage from the Manual has frequently been relied upon as 
expressing the true state of international law as to superior orders. It was 
for instance accepted by the Judge Advocate in the Peleus Trial.( l ) 


a s r"' J , aUt ' 10nty ° n Which great reliance has been placed by counsel 
and which has been quoted as stating correct law by Judge Advocates 


<’) See Vol. II. p. 79. 

( 3 ) See Vol. J, p. 19 ; and see Vol. II, pp. 77-78 and 108 
(*) See Vol. 1, p. 19. 
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in British Trials ( l ) has been the celebrated work. International Law 
(Oppenheim-Lauterpacht), of which Volume II (6th Edition) contains on 
pp. 453-5 a passage which is identical with the amended version of 
paragraph 443. 

Also under this heading falls the quotation from Sheldon Glueck. War 
Criminals, the Prosecution and Punishment which appeared originally in 
Volume III of these Reports.( a ) Glueck, seeking to reconcile the dilemma 
in which a subordinate is placed by an order manifestly unlawful, compliance 
with which may later subject him to trial for a war crime, and refusal to 
comply with which may immediately subject him to disciplinary action, 
perhaps death, suggests that the following rule be applied : “ An unlawful 
act of a soldier or officer in obedience to an order of his government or his 
military superior is not justifiable if when he committed it he actually knew, 
or considering the circumstances he had reasonable grounds for knowing that 
the act ordered is unlawful under (a) the laws and customs of warfare, or 
(b) the principles of criminal law generally prevailing in civilized nations, 
or (c) the law of his own country. In applying this rule, whenever the three 
legal systems clash, the last shall be subordinate. .(italics inserted). 

Again, one of the two Judge Advocates in the Masuda Trial ',(*) in pre¬ 
senting the case for the Prosecution, quoted, inter alia, one court decision 
which falls within this category in his attempt to secure the rejection by the 
Commission of the plea of superior orders. The Judge Advocate General, 
he said had made reference, in Court-Martial Orders 212-1919, to the 
following dictum in U.S. v. Carr (25 Fed. Cases 307): “ Soldier is bound 
to obey only the lawful orders of his superiors. If he receives an order to 
do an unlawful act, he is bound neither by his duty nor by his oath to do it. 
So far from such an order being a justification it makes the party giving the 
order an accomplice in the crime.”(*) (Italics inserted.) 

In his summing up, the Judge Advocate who acted in the trial of Robert 
Holzer and two others before a Canadian Military Court at Aurich, Germany, 
25th March to 6th April, 1946, during which the accused had put forward a 
plea of superior orders and duress to a charge of being concerned in the 
illegal killing of a Canadian prisoner of war, advised the Court to follow the 
passage from Oppenheim-Lauterpacht International Law to which reference 
has already been made.U) He claimed that the decision of the German 
Supreme Court in the Llandovery Castle case decided at Leipzig in 19-1 
perpetuated this exact principle by laying down the following : " The 
defence of superior orders would afford no defence if the act was manifestly 
and indisputably contrary to international law as for instance the killing ot 
unarmed enemies.” (Italics inserted.) 


(■) For instance the Judge Advocate in the Belsen Trial advised the court to folici t t 
law laid down in this text on the question of Superior Orders. Sec Vol. 11 ol this seric , 
pp. 117-118, and p. 43 of the present volume. 

(*) See Vol. Ill, p. 64. 

( 3 ) See Vol. I, pp. 71-80. 

( 4 ; Ibid., p. 75. 
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Regarding the accused Holzer, who had claimed to have acted under 
superior orders which amounted to coercion or duress, the Judge Advocate 
said : “ The Court may find that Holzer fired the shot at the flyer under 
severe duress from Schaefer, actually at pistol point, although there is 
conflicting testimony in this regard. The threats contemplated as offering 
a defence are those of immediate death or grievous bodily harm from a 
person actually present but such defence will not avail in crimes of a heinous 
character or if the person threatened is a party to an association or con¬ 
spiracy such as the Court might find existed in this case. As to the law 
applicable upon the question of compulsion by threats, I would advise the 
Court that there can be no doubt that a man is entitled to preserve his own 
life and limb, and on this ground he may justify much which would otherwise 
be punishable. The case of a person setting up as a defence that he was 
compelled to commit a crime is one of every day. There is no doubt on 
the authorities that compulsion is a defence when the crime is not of a 
heinous character. But the killing of an innocent person can never be 
justified." Lord Hale lays down the stern rule : “ If a man be desperately 
assaulted and in peril of death and cannot otherwise escape, unless to 
satisfy his assailant s fury, he will kill an innocent person then present, the 
tear and actual force will not acquit him of the crime and punishment of 
murder, if he committed the fact; for he ought rather to die himself than 
kill an innocent man.”(‘) 

The plea of superior orders was put forward in further trials in the 
present volume, in which the arguments of counsel, as also the advice of the 
Judge Advocate, again made the validity of the plea turn upon the illegality 
the obvious illegality, or the knowledge or presumed knowledge of the 
illegality of the order given.('-) 

Trials in which the plea has had some effect also illustrate the circum¬ 
stances in which the plea may be successfully put forward. Such trials 
mdude that reported upon on pages 1-8 of the present volume and the 
Wagner Trial , which was reported in Volume III of these Reports.^) 

Readers of the latter volume will recall that the French Permanent 
Military Tribunal of Strasbourg, sitting from 23rd April to 3rd May 1946 
tried ex-Caule'ter Wagner and certain of his underlings for offences com¬ 
mitted by them in Alsace during the German occupation. One of the 
accused, Ludwig Luger formerly Public Prosecutor at the Sondergericht of 
Strasbourg, was charged with having been an accomplice in murder The 
charge was made in the Indictment that, during the trial of a group of 13 
Alsatians accused of murdering a frontier guard during an attemptedescaoe 
to Switzerland Luger acknowledged that there was no evidence of the 

, aV ‘ n h 8 k ' lled b / any ° f the accused demanded the deS 
sentence which was passed on all 13 accused. Nevertheless Luger was 

acquitted the Permanent Military Tribunal finding that he had acted under 
pressure from Wagner, then Gauleiter and Reich Governortf Alsace 

(’) See also p. 21. ” 

<*) See pp. 31. 43. 49-51 and 58. 

( ) See Vol. Ill, pp. 23-55. 
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(The Indictment alleged that it was Wagner’s normal routine to examine an 
Indictment before a trial was held before the Sondergericht, and to com¬ 
municate to Luger his orders concerning the penalty which the latter was 
to demand.) 

This French case is interesting also because it represents an instance in 
which the defence of superior order was pleaded, and successfully, not by a 
member of the armed forces but by a civilian, a member of the German 
administration of an occupied territory. 


The Supreme Court of Norway provides another example. Hauptsturm- 
fiihrer Wilhelm Artur Konstantin Wagner was charged before the Eidsivatmg 
Lagmannsrett (one of the Five Courts of Appeal) with having committed 
war crimes in that he, in violation of the laws of humanity, was concerned 
in the deportation and death of 321 Norwegian Jews. The Lagmannsrett 
found him guilty and sentenced him to death. He appealed to the Supreme 
court on the ground, inter alia, that the punishment decided by the Lagmann¬ 
srett was too severe, the majority of the judges having failed to consider 
that he had acted on superior orders and that in his capacity of a subordinate 
he could not have prevented the carrying out of the decision of the German 
and Quisling Governments. 

When discussing the severity of the punishment decided upon by the 
Lagmannsrett, the President of the Court agreed with the minority of that 
court that it had been established that the defendant held a very unimportant 
position in the Gestapo and that there was nothing to show that he had 
taken any initiative in the action. His part had been to pass on the orders 
from Berlin to the Chief of the State Police and to execute the orders of his 
superiors. He was sure that if the defendant had refused to obey orders, 
he would have had to pay for the refusal with his life. 

On the other hand, it had been ascertained that the defendant, when 
superintending the embarkation of the Jews, had personally gone to see to 
it that more provisions were handed out to them. 

He therefore proposed to fix the punishment to 20 years penal servitude. 
The sentence was approved by a majority of three to two. 

Two more examples of trials in which the court considered as a litigating 
factor the circumstances that an accused acted under superior orders may 
be quoted, each relating to trials by United States Military Commissions 
On 24th January, 1946, a General Military Government court sittmg at 
Ludwigsburg found two German civilians, Johann Melchior and Walter 
Hirschelman, guilty of aiding, abetting and participating in the killmg of 
two prisoners of war by shooting them, but sentenced them to life •mprison- 
ment; the records make it clear that the death sentence was not inflicted 
because the accused had acted under the orders of a Kreisleiter K 
Neuber was found guilty on 26th April, 1946, by a General MUi ary - 

ment court at Ludwigsburg, of aiding, abetting and participat ng n ithe 
killing of prisoners of war by leading them to execution and standing by 
wMe they were shot. He had acted oo the orders of Cntnmal Commrssa, 
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Weger, in whose office he was a filing clerk. The sentence passed was one 
of imprisonment for seven years, and an examination of the record shows 
that the court, in fixing the sentence, bore in mind the fact that Neuber 
acted under pressure of superior orders. 

Finally, readers of Volume I of these Reports will recall that, in the 
Masuda Trial (') where four Japanese accused were found guilty of the 
illegal killing of prisoners of war. Defence Counsel provided the Commission 
which conducted the trial with a typical exposition of the defence of superior 
orders.(-) It will be remembered that, whereas the actual executioners 
suffered death, a lesser sentence of imprisonment for ten years was meted 
out to the accused Tasaki, the custodian of the prisoners of war, who 
handed over the latter to their executioneers in obedience to the orders of 
Rear-Admiral Masuda. who had decided on the illegal killing of the 
prisoners and had actually told Tasaki why he was to deliver up the victims. 
Tasaki s punishment was lighter than that of the others because of the 
“ brief, passive and mechanical participation of the accused.” ( 3 ) 

During this last trial, four possible criteria for determining the circum¬ 
stances in which the plea of superior orders might be effective were touched 
upon by counsel, and it may be of interest to place these on record : 

(o) The degree of military discipline governing the accused at the time of 
the commission of the alleged offence. Defending counsel laid great 
stress on the exceptionally strict obedience to orders which was 
expected from a Japanese soldier. On the other hand the Judge 
Advocate expressed the opinion that: “ The Japanese Army must 
observe the same rules that the United States fighting man, the man 
from Russia and the man from Great Britain must observe. The law 
is no respector of individual nations. If it is to be an effective law 
it must govern the actions of all nations.” 

(b) The relative positions in the military hierarchy of the person who 
gave and the person who received the order. Counsel for the defence 
po.nted out that the order was given by a Rear-Admiral, to “ mere 
Warrant Officers and Petty Officers.” 

(r) The military situation at the time when the alleged offence was 
committed. The defence pointed out that discipline at Jaluit was the 
stricter because of the nearness of the United States forces This 
defence is not the same as that based on military necessity, when 
using which the accused pleads that, irrespective of any superior 
orders, he acted as he did because the military situation made it 
necessary for him to do so. 

If this argument were to be admitted, it would be for the defence 
to prove that the s.tuation had actually altered the accused’s attitude 
towards h,s superiors so as to make him feel that his obligation to 
obey them had become stricter. e 

(*) See Vol. I, pp. 71-80, 

(*) Ibid., p. 74. 

t 1 ) Ibid., pp. 73, 74 and 76. 
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Id) The degree to which “ a man of ordinary sense and understanding 
would see that the order given was illegal. This test was suggested 
by the Judge Advocate,(') and its use is for Anglo-Saxon lawyers, 
reminiscent of the frequent references to the hypothetical “ average 
reasonable man,” and of a passage of Dicey’s in reference to the 
analogous conflict between a soldier's duty to obey orders and his 
allegiance to the general law of the land: "... a soldier runs no 
substantial risk of punishment for obedience to orders which a man 
of common sense may honestly believe to involve no breach of law 
(Professor Dicey, The Law of the Constitution, 8th Edition, p. 3U-, 
quoted by Professor Lauterpacht in British Yearbook of International 
Law, 1944, p. 72). 

The first three of these .suggested criteria demonstrate an awareness of 
the heavy pressure under which an accused may be acting in obeying an 
order. It is difficult, however, to say precisely how far such criteria as the 
four set out above are followed by Courts and how far they constitute 

suggestions de lege ferenda. The International Tribunal at 

Nuremberg, commenting in its judgment on Article 8 of_ its <Charter 
apparently had the same consideration in mind when it said . The true 
te P st which is found in varying degrees in the criminal law of most nations 
is not the existence of the order, but whether moral choice was in tact 

possible.” (*) 

(ii) Material defining the legal effect of the plea when successfully put forward 

International agreements and municipal enactments regarding the punish¬ 
ment of war crimes have shown a great reluctance to regard the plea of 
superior orders as a complete defence, and have preterred to admit that the 
fact that a war crime was committed under orders may constitute a mitigating 
drcurmitanceand to leave to the court the power to consider each case on 

its merits. 

Thus, Article 8 of the Charter of the Nuremberg International Military 
Tribunal provided that: 

“ The fact that the Defendant acted pursuant to order of his Govern¬ 
ment or of a superior shall not free him from responsibility but may 
be considered in mitigation of punishment if the Tribunal determines 
that justice so requires.” 

Substantially the same provision is made in Article 6 of the Charter of 
the International Military Tribunal for the Far East, in paragraph 4 (b) ot 
Article II of Law No. 10 of the Allied Control Council in Germany^ ) and 
in Regulation 9 of the United States Mediterranean Regulations. Regula¬ 
tion 16 (f) of the Pacific Regulations, September 1945, Regulation 5 (d) 
(6) of the Pacific Regulations, December 1945, and Regulation 16 (f) ot 
the China Regulations.! 4 ) _ 

C) Ibid., p. 75. . 

(*) British Command Paper. Cmd. 6964, p. 4_. 

( 3 ) See Vol. Ill, pp. 101 and 114. 

( 4 J Ibid., p. 105. 
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Similarly Article 5 of the Norwegian Law of 13th December, 1946, on the 
Punishment of Foreign War Criminals provides that: 

“ Necessit y and superior order cannot be pleaded in exculpation of 
any crime referred to in Article 1 of the present law. The court mav 
however, take the circumstances into account and may impose a 
sentence less than the minimum laid down for the crime in question or 
may impose a milder form of punishment. In particularly extenuating 
circumstances the punishment may be entirely remitted.” 

Other provisions which leave it to the court to decide what weight to 
place on the plea are the following : 8 ° 

nr ™ e / act that an ae P u ! ed acted pursuant to the order of a superior 
his government shall not constitute an absolute defence to any 
charge under these Regulations ; it may, however, be considered either 

whLh h“"h 0r """“is 1 ”” ° r if Ih. rniliu," cVm £ 

1 < h orr har ? IS liT* , delCrmi, “' ,hal so requires.” (Article 
1- of the Canadian War Crimes Act of 31st August, 1946). 1 

n „l The . fact that the criminal deed was performed by a person action 

from responsibility, tTZ”'“T 1» 
extenuating circumstance, Z in stZi ' « - 

the punishment may be waived altogether " c ' rc umstances 

Act on the Punishment of War ** Dan ' Sh 

the preimS “L‘ r iS S'ST 1 .'“"Z"" P :° ViSiom of A "i' k 2 

provisions o( enemy ta ZZnEf “ ed i" aCcorda "“ the 
officer cannot he JeSed a?» reaf'nlf ^ ° f *. “V”* 
meaning of Article 70 of the Trim i r- j r Justification, within the 
constituted a flagrant violation of thTl Code ’ when the act committed 

laws of humanity The p£ may ° f ° r lhe 

extenuating circumstance.” (Article 3 c f Ve R f° nside , ratlon as an 
June, 1947 relatine tr. the A 0, „ th Be| g* um Law of 20th 

matter of War Crimes* C ° mmc » f Tribunals in the 

“ Laws decr ees or regulations issued by the enemv a „the v 
or permits issued by these authnritiec L U ene my authorities, orders 

have been subordinated to them, cannot be ^ afe ° r 
within the meaning of Article 327 of the r P eaded as justification 
suitable cases, be admitted as exi n , £ ’ ( ° bUt Can ° n '*’ in 

co„ A cereffi/, h °e f ptishmlm offer pZSZta 946 ' 

—s-xr*- 
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“ In such a case the Court may mitigate the sentence taking into 
consideration the circumstances of the perpetrator and the deed. 

Article VIII (in paragraphs 1-2) of the Chinese Law of 24th October, 
1946, simply provides that: 

“ The following circumstance under which offences have been 
committed shall not exonerate war criminals : 

1. The fact that crimes were committed by order of Superior Officers. 

2. The fact that crimes were committed as result of official duty. 

So ulso Article 4 of the Luxemburg War Crimes Law ofr 2ndI August 
1947 provides, inter alia, that orders or permission given by the enemy 
authority* or b) authorities depending on the latter ;hd no, Ibe regarded 
as justifying circumstances within the meaning of Article 70 ot 
Luxembourg Code Penal. 

Again, Article 13 (3) of the Czechoslovak Law No. 22 of 24th January, 

1946, provides that: , , 

“ (3) The irresistible compulsion of an order from his superior oes 
not release any person from guilt who voluntarily ^me a mcmber of 
an organization whose members undertook to carry out all, e e 
criminal, orders.” 

No special provision relating to the plea of superior orders has beenmade 
in the Ne herlands War Crimes Law of July 1947 (Statute Book H.233), 
Z k Sng provision, of the Netherlands P.nul Code co„ = g 
superior orders are deemed sufficient. Article 43 of that Code states that. 

“ A person is not punishable who commits an act in the execution of 
an official order given him by the competent authority. 

«* An official order given without competence thereto does not remove 
the UaWity io punishment unless it was regarded by the subordinate in 
all good faith as having been given competently and obeying it c 
within his province as a subordinate. 

The Judge Advocate acting in the Canadian war crime trial to which 
reference hi already been made, after citing Lord Hale,C) continued . 

“ Sir J. Stephens expresses the opinion that m most if a11 
the fact of compulsion is matter of mitigation of punishment and not 
matter-of defence. This principle is older than Bacon s maxiims, 

‘ Urgent necessity no matter how grave is no excuse for the killing of 
another and to the same effect, in the case of Regina v. Stephens, 
where three shipwrecked sailors drew lots, killed and ate the loser t 
preserve their own lives. This was held to be murder—a crime. 
Accordingly, if the Court do find that Holzer fired after having been 
subjected to dire threats on his own life, on which there is conflicting 
testimony, even then he is not excused upon the above-mentioned 
fundamental principles, but it more properly goes in mitigation of 
punishment.” _ 


(*) See p. 16. 
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The Judge Advocate interpreted the defence pica that superior orders 
might, in the circumstances of ttfe case, have constituted a defence under 
German law not as a claim that German law was applicable in proceedings 
before the Canadian Court but as a submission that the Court take that 
fact imo consideration in coming to their decision. 

Despite the fact that most of the regulations governing trials by United 
States Military Commissions have included provisions defining the applica¬ 
bility of the plea of Superior Orders, reference has often been made during 
trials before such Commissions, to the United States Basic Field Manual 
F.M. 27-10 ( Rules oj Land Warfare) which is similar in scope and purpose 
to the British Manual oj Military Law, and has the same persuasive 
authority.! 1 ) The United States Manual contains in its paragraph 345, the 
following words : 

“ Individuals and organizations who violate the accepted laws and 
customs of war may be punished therefor. However, the fact that 
the acts complained ol were done pursuant to order of a superior or 
government sanction may be taken into consideration in determining 
culpability, either by way of defence or in mitigation of punishment. 
The person giving such orders may also be punished.”(*) 

The enactments and other authorities set out above make it clear that, 
while the Defence can never claim that superior orders represent an absolute 
defence which would remove the legal guilt of the prisoner (as would, for 
instance, a successful plea ot insanity), the Court may consider the fact 
that an offence was committed under orders as a mitigating circumstance 
and may therefore inflict a lighter penalty than would have been imposed 
or may impose no penalty at all. The words of Professor Michel de Jiiglart 
in Repertoire Methodique de la Jurisprudence Militaire are indeed true not 
only ot the French approach to the plea but also of that generally adopted 
by those responsible for the legislation for, and judging of, war crime cases 
arising out ot the second world war. After pointing out that it would 
have been possible for the legislator either to lay down that the plea of 
superior orders always represented a complete defence or to prescribe in 
advance the exact circumstances in which it would or would not constitute 
such a defence. Professor de Jiiglart continues : 

There exists an intermediate approach which the legislators of the 
Ordinance of 1944 have adopted ; it consists in excluding in general 
the command of the law or the orders of legitimate authority as a 
justifying circumstance, while retaining them as an extenuating factor 
or excuse The criminal character of the act therefore always remains 
but an individualization of the penalty, imposed more or less severely 

according to the case, permits a modification of the consequences. . . .” 

4. THE PLEA OF LEGALITY UNDER MUNICIPAL LAW 

It has been seen that the fact that the accused were bound under Japanese 
La w to obe y the ‘ Enemy Airmen's Law,” which permitted the passing of 

O Sec Vol. I, p. 19. 

(-) The provisions of the Field Manual on this point were quoted for instance hv ihe 
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the death sentence on certain captured fliers, was regarded by the Com- 
mfsstn as representing a mitigating circumstance.! 1 ) The legislators and 
the judges who have had the task of dealing with war crime cases in recent 
vmrs have taken much the same attitude towards the plea that an accused s 
S was leVal undTr his own municipal law as towards the plea of superior 
irders although it should be remembered that the former plea is usua y 
°p She form of a c.attn tha, an ^ 

the law of his country, not that it was compulsory under that law. 

SS5 Stated a flagrant violation of the laws and 
customs of war, or the laws of humanity.! ) 

sSSSflsiSSSS 

Luxembourg War Crimes Law of 11th August, 194 . 

A n Article 13 (1) of a Czechoslovak Law of 24th January, 1946, 
£punishment of war criminals and tradors, states .ha,: 

■■ Acts r-UhaJl. nnd^law ana - “JS 

they were ordered or permit y P any state authority 

o h ,herto h lhe°Cz«hostovak, even if it is claimed tha, the guilty person 

regarded these invalid provisions as legal. 

, , ., c tc were justified in their own municipal 

The defence that the « * Trial but was rejected by the 

law received constderation in A ■ t ^ e judgment of the Military 

Military Court which trie ■ ^ /(8) ’ was conducted pointed out 

Tribunal before which ^^‘ ha they should not be found guilty 
that : " The dtfendanU ^horiS a^d by the command of the German 
because they of Control Council Law 

laws and decrees. 9 - , ^ a | s0 th e provision therein 

(') See p. 7. 

(*) See pp. 13-22. 

( 3 ) See p. 20. 

{») sS VoI°U of this series, pp. 34-35, 77 and 107-108. 

( 9 ) See p. 81. 

< 7 1 See n. 19. 
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LIEUTENANT-GENERAL shigeru sawada 

V“ s “ bs '*"“ «f war 

and enforcement of Tltem amounls lo^cnrr!^ ^^^" 0 " m thc enact ment 
on. that governmental^ ZlTT We T P ° in, ' d 

against humanity. Only when officii I n™ f* eement of the crime 

Of WMC is necessary &££ KT, SSStfS* 


CASE No. 26. 


TRIAL OF 

SERGEANT-MAJOR SHIGERU OHASHI AND SIX OTHERS 

AUSTRALIAN MILITARY COURT, RABAUL 

20th-23rd march, 1946 
A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

Sergeant-Majors Shigeru Ohashi and Yoshifumi Komoda, together with 
five other members of the Japanese Military Police, w ere accused of murdering 
a number of named victims, who were described in the charge as one half- 
caste and seventeen natives, on 18th September, 1944. 

The accused pleaded not guilty. 

2. THE EVIDENCE 

The evidence showed that during September, 1944, the eighteen victims, 
who were civilian inhabitants of New Britain then in the occupation of 
Japan, were beheaded at Vunarima after a summary trial for acts of sabotage 
and other acts hostile to the Japanese Army and defined as war crimes in 
their military code. The accused claimed that all the deceased were guilty 
of a conspiracy against the armed forces of Japan in pursuance of which 
individual conspirators concealed weapons, stole grenades and rations, 
blew up a petrol dump and attacked, on one occasion, a Japanese soldier, 
and on another a Japanese civilian. These allegations were not denied. 

Defence evidence, which was unrebutted, showed that the native victims 
had pleaded guilty to the charges against them after these had been read 
out to them. All accused were in court at once and were allowed to make 
their explanations. Two prosecution witnesses were produced to give 
evidence against them, and the proceedings were interpreted either by the 
interpreter or by Komoda. On the other hand, the evidence of the two 
witnesses was said to have occupied only about four minutes in all, the 
Court conferred for about ten minutes on the verdict, and ten minutes on 
the sentence, and the trial as a whole lasted only about fifty minutes. No 
defending officer was provided for the victims ; according to Ohashi’s 
evidence this was “ in view of the time element,” and the half-caste addressed 
the Court on behalf of all the accused. The executions began about an 
hour after the termination of the trial. 

General Immamura, Commander-in-Chief of the Japanese Eighth Army 
Group, who commanded the Rabaul area at the relevant time, said that 
he declared Vunarima an emergency area in April, 1944, that where inhabi¬ 
tants of an occupied territory were charged with war treason or war rebellion 
they were under normal conditions sent for trial by court martial, but that 
“ under pressing circumstances unit commanders would have the authority 
which had been provided by the Emperor to carry it out on their own for the 
protection of the army.” 
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sergeant-major shigeru ohashi 
Lat . er j le referred t0 summary trials in the field, and to the wide discrete,, 

In short. General Immamura's evidence was that th* 
had directed a summary trial in . TL f H Paneseg ° vernm ent 

sas sr„ tisst 

t*":- siaKd ,to ' he < 1 * 

<*** J£ “ h ° n “ d “» ““»•»» ."d .ha. hr 

^ C °^ e ' Kikuchi ,hat in “» «r 

fo, .rial of war c££ i dS ° f » «•« marfal 

mentary evidence. It was claimed bv ”e 'rZZ‘" suppo " e d >V docu- 
emergency justifying such a summary trial uf °?[ w,tnesses that the 
natives to rescue the deceased who were »h™ 5 a * h f eatened attack by other 
Hon of their alleged war crimes against the in ^ d ? UStody for investiga- 
was not among the accused, decided to holdX^’ Lt ‘ Yamada ’ who 
proper procedure was observed bv ,he r! f ^ “ mmary ‘nal, that the 
eonlirmed by superior aulhorily before bring arted “mo 

were members of the^ummfry^om Jh£h c*' 1 " ° fficer Lt ’ Yam ada, 

and Komoda also took parHn the eSfiom ** deCeaSed - ° hash j 

* fctJS? aCted 35 imerpreter dun ^ the trial and also took part 

orders for the executioner Carryin 8 out the 

t «r tnal or to have had any knowledge of th.“t^SSXSS^ 

3. the findings AND sentences 

The otherTccused"wer<T fo u nd °n o t"guilty* Sentenced tf> life im Prisonment. 
two W°bfthTSnfirmmg ‘° Se " tences of imprisonment for 

B. notes on the case 

L * , ™ SD,CT,0N “ ™ ^dSTTUUAN MILITARY COURT 

Mililary Com™MriS lie c“JLlmT"' “L ™ 8 ™ h ““ A “'riUian 

covered by the War Crimes Act 1945 ani fhe a : “ The char S c » one 

45 and the Jurisdiction of the Court has 
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SERGEANT-MAJOR shigeru ohashi 

been established by the unchallenged evidence of the residence of the natives 
and the events occurring in an Australian Territory. ’ 

The legal basis, jurisdiction, composition and procedure of the Australian 
Military Courts for the trial of war criminals are further examined in the 
Annex to this Volume.C) 

2. THE LAW BINDING ON THE COURT 

During his summing up, the Judge Advocate set out as follows the rules 
which the Court was to observe . 

“ 1 The War Crimes Act, the Hague Conventions and the 
judgments of superior British and Australian courts are binding on 

you. 

“ 2. Text books by learned jurist such as Oppenheim, and the 
Manual of Military Law in its explanatory passages ure strongly 
persuasive and should be followed by this Court unless it is well satisfied 

to the contrary. 

« 3 You will use in your deliberations your common knowledge 
and your military knowledge but no other peculiar or expert knowledge 
any of you may possess. . . . ’ 

The explanatory passages of the Australian Manual of Military Lair were 
clashed by the Judge Advocate as constituting a “ strongly persuasive 
authority In so far'as it describes the state of international law and does 
not simply reproduce the text of the Hague and Geneva Conventions this 
Manual like the British Manual of Military Law and the United States Basic 
S £ IF M 27-”o (Rules of Land Warfare), .hough no. a sou™ 
of law l"e a ia.utt, pre.oga.ive order or decision of a conn, ,s a very 
authoritative publication.!*) 

3. THE STATUS OF THE VICTIMS 

The Judge Advocate advised the Court that. 

“ Bv the Laws and Usages of War inhabitants of occupied territories 
have not only certain rights but owe certain duties to the occupant, who 
may punish any violation of those duties. 

.. certain acts if committed by such inhabitants are punishable by 
the enemy as war crimes. 

“ Amongst such acts are : 

(a) Illegitimate hostilities in arms committed by individuals who 
are not members of the armed forces. 

(b) Espionage and war treason. 

“ The deceased would, being civilian inhabitants of an occupied 
territory, be guilty of the war crime known as War Rebellion if t ev 
rose in arms against the occupant. 

( J ) See p. 94. 

(*) See Vol. I of this series, pp. 19 and 32. 
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Later he referred to , ' ' " ' J ° R S ”' ° E R U ° H A s H1 
01 the case - J * l0U,d have been sufficient in the rirc urn stances 

short, General I mm- 

September. 1944. a " d ,hat tb ose conditions ex S ar CCrtain 

Mca at vunarima in 

the Provost \1 i 

- confirmed the 

be a fa.r and just one. ,hp execution and that he 

' he evidence of G 

for trlaUfta^cS '"J ^^^omened 0 ^' Kikuchi that in case of 
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emergency justifying J as claimed by the Vr aS suppor ‘ ed by docu- 
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SERGEANT-MAJOR SHIGERU OHASHI 

been established by the unchallenged evidence of the residence of the natives 
and the events occurring in an Australian Territory.” 

The legal basis, jurisdiction, composition and procedure of the Australian 
Military Courts for the trial of war criminals are further examined in the 
Annex to this Volume.C) 

2. THE LAW BINDING ON THE COURT 

During his summing up, the Judge Advocate set out as follows the rules 
which the Court was to observe : 

“ 1 The War Crimes Act, the Hague Conventions and the 
judgments of superior British and Australian courts are binding on 

you. 

“ 2 Text books by learned jurist such as Oppenheim, and the 
Manual of Military Law in its explanatory passages are strongly 
persuasive and should be followed by this Court unless it is well satisfied 

to the contrary. 

“ 3 you will use in your deliberations your common knowledge 
and your military knowledge but no other peculiar or expert knowledge 
any of you may possess. . . . 

The explanatory passages of the Australian Manual of Military Law were 
classified P by the Judge Advocate as constituting a ‘ strongly persuasive 
authority ^n so far as it describes the state of international law and does 
not simply reproduce the text of the Hague and Geneva Conventions, this 
w i i: ke .he British Manual of Military Law and the United States Basn. 
""d Ma^'»? F M 27-V0 (**! of Land Warfare), .bough no. a source 
of law like a statute, prerogative order or decision ol a coun, is a very 
authoritative publication-! 2 ) 

3. THE STATUS OF THE VICTIMS 

The Judge Advocate advised the Court that: 

“ Bv the Laws and Usages of War inhabitants of occupied territories 
have not only certain rights but owe certain duties to the occupant, who 
mav punish any violation of those duties. 

“ Certain acts if committed by such inhabitants are punishable by 
the enemy as war crimes. 

“ Amongst such acts are: 

(a) Illegitimate hostilities in arms committed by individuals who 
are not members of the armed forces. 

(b) Espionage and war treason. 

“ The deceased would, being civilian inhabitants of an occupied 
territory, be guilty of the war crime known as War Rebellion if the> 
rose in arms against the occupant. 

(i) See p. 94. 

(*) See Vol. I of this series, pp. 19 and 32. 
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SERGEANT-MAJOR SH1GERU OHASHI 

Later he referred to summary trials in the field, and to the wide discretion 
accorded to unit commanders not only as to the convening and constitution 
o the courts but also as to the penalty meted out. He further testified 
that confirmation of sentence would normally be required and that confirma¬ 
tion by the Provost Marshal should have been sufficient in the circumstances 
oi the case. 

In short. General Immamura’s evidence was that the Japanese government 
had directed a summary trial in the field for war criminals under certain 

September jgqq' 110 " 5 ' ^ that th ° se conditions existed at Vunarima in 

finH hC P r?i, OSt | MarshaI ’ CoIonel Kikuchi, stated that he confirmed the 
ndmg of the Japanese Tnbunal and authorized the execution and that he 
believed the trial to be a fair and just one. 

evidence of GeneraI Immamura and Colonel Kikuchi that in case of 
mergency a summary trial could be convened instead of a court martial 
for trial of war crimes as defined by Japanese law was supported by docu¬ 
mentary evidence. It was claimed by the Defence witnesses that the 
emergency justifying such a summarv trial was a threatened attack hv other 
na.,,* ,» nttcue ,hc deceased who were then held [“Siod. fo, inis, 
tion of their alleged war crimes against the Japanese that L t Y™ a H 1 
was n° t among the accused, decided to holdThHumma^ ^ 

rnT r P i°u C Uas observed b - v the Court and that thOsentences Ure 
confirmed b, super,or authority before bein f carried into exSoT 

SSS=S2s=ia 

in^tm-or iCKd " S , " ,erpre,e, <“"« «* ™ »>» .ooh par, 

to "has"'b" ylnE ,hC 

th.tr trial or to have had any knowledge of the natme StapS, 1 ' 
3. THE FINDINGS AND SENTENCES 

sem " , “ d ,o Iife ■ 

The two life sentences were commuted to sentences of imn ■ 
two years by the Confirming Officer. of ,m Pnsonment for 

B. NOTES ON THE CASE 

1. the JURISDICTION OF THE AUSTRALIAN MILITARY COURT 

Mifitaj Court whkhS !he ^medUm*Th. AuStraIian 
covered by the War Crimes Act ,94? and £ jUSction^tfe Z 
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SERGEANT-MAJOR SHIGERU OHASHI 

been established by the unchallenged evidence of the residence of the natives 
and the events occurring in an Australian Territory. 

The legal basis, jurisdiction, composition and procedure of the Australian 
Military Courts for the trial of war criminals are further examined in the 

Annex to this Volume.C) 

2. THE LAW BINDING ON THE COURT 

During his summing up, the Judge Advocate set out as follows the rules 
which the Court was to observe : 

“ 1 The War Crimes Act, the Hague Conventions and the 
judgments of superior British and Australian courts are binding on 

you. , 

“ 2 Text books by learned jurist such as Oppenheim, and the 
Manual of Military Law in its explanatory passages urestrongly 
persuasive and should be followed by this Court unless it is well satisfied 

to the contrary. 

“ 3 You will use in your deliberations your common knowledge 
and your military knowledge but no other peculiar or expert knowledge 
any of you may possess. . . . 

The explanatory passages of the Australian Manual of Military Law were 
i Th LH hv the^udee Advocate as constituting a “ strongly persuasive 
classified b >, lh " J f udg !^ t d ^ibe, the stat e of international law and does 
authonty. In so Hague and Geneva Conventions, this 

TllLXBriSh^ M^afofMiUtlT^ the United States Basic 
Mflntta/UketheBntJS J Warfare ), though not a source 

s e ',r,r a «**- ° f ■ —• is a -» 

authoritative publication.(-) 

3. THE STATUS OF THE VICTIMS 

The Judge Advocate advised the Court that. 

.,n v the Laws an d Usages of War inhabitants of occupied territories 
have not only certain rights but owe certain duties to the occupant, w o 
may punish any violation of those duties. 

» Certain acts if committed by such inhabitants are punishable by 
the enemy as war crimes. 

“ Amongst such acts are: 

(a) Illegitimate hostilities in arms committed by individuals who 
are not members of the armed forces. 

(b) Espionage and war treason. 

“ The deceased would, being civilian inhabitants of an 0CCU P' L ’ d 
territory, be guilty of the war crime known as War Rebellion if thev 
rose in arms against the occupant. 

/i) p_ 94. 

(*j See Vol. I of this series, pp. 19 and 32. 
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“ War treason includes such acts by private individuals as damage 
to war material or conspiracy against the armed forces or against 
members of them.” 

After stating that the allegations of the accused that the deceased had 
been guilty of acts of hostility against the Japanese armed forces had not 
been rebutted and were entitled to be believed, the Judge Advocate con¬ 
tinued : 

“ Their actions rendered the deceased liable to punishment as war 
criminals. 

“ Charges of war crimes may be dealt with by military courts or such 
courts as the belligerent concerned may direct. 

“ In every case there must be a trial before punishment and the utmost 
care must be taken to confine the punishment to the actual offender. 

“ All war crimes are liable to be punished by death. 

“ So far as 1 have been able to ascertain . . . there is no provision in 
International Law' relating to the composition of such courts or the 
procedure to be followed at the trials. 

“ The type of trial to which the deceased were entitled was therefore 
subject to certain fundamental principles of justice, that were directed 
by Japan.” 

The advice of the Judge Advocate regarding the rights of the deceased! 1 ) 
and the decision of the Military Court must therefore be regarded as 
authorities more particularly on the rights under International Law of 
alleged war criminals. 

Among the acts defined as war crimes in Oppenheim-Lauterpacht Inter¬ 
national Law , Vol. II. Sixth Edition revised, are the following : “ (2) All 
hostilities in arms committed by individuals who are not members of the 
enemy armed forces, (3) espionage and war treason.”( 2 ) 

It is later stated that: “ Private individuals who take up arms and 
commit hostilities against the enemy do not enjoy the privileges of armed 
forces, and the enemy has, according to a customary rule of International 
Law, the right to treat such individuals as war criminals. But they cease 
to be private individuals if they organic themselves in a manner which, 
according to the Hague Convention, confers upon them the status of 
members of regular forces. Espionage and war treason . . . bear a two-fold 
character. International Law gives a right to belligerent to use them. 
On the other hand, it gives a right to belligerents to consider them, when 
committed by enemy soldiers or enemy private individuals within their 
lines, as acts of illegitimate warfare, and consequently punishable as war 
crimes. ... 


P) See pp. 30-1. 

(-) See p. 451 of the work cited. 
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* oil curb acts (except hostilities in arms on 

“ War treason consists of all such a 1 1 ditious propaganda 

the part of the civilian popula.ton spreading lline of a Wl.gerent 
by aircraft, and espionaj 11 ‘“J^eZS«faZm the enemy." Wat 
as are harmful to him and are occupied enemy country, or 

irMhe'zOT^of 6 mdUary'operations, bu, anywhere within the linea of a 
belligerent.”( l ) 

The provisions of .He 

pSarasIhe aeZi jus. ,uo,ed, are .Hose eon.atned ,n 
Chapter 1 (The Slants of Belligerent!. 

Trhey must be commanded Hy a person responstbl. for His 
subordinates ; 

,2) The, must have a fixed distinctive sign mcogniaable a. a distance ; 
(3! They must carry arms openly ; and 

,4, They must conduct their operations in accordance wtth the 
laws and customs of war. 

In co U ntnK f wherCyin^tia^^volun^^ ^^denomination “ army 

"••7t. P 2. The'inhabitants of a no. 

- a- -— ° f w ;; of 

« Art. 3. The armed force^of Suture by the 

enemy !*bodi^ve^—^ 
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Elsewhere it is said that : “ War treason is a comprehensive term for a 
number of acts hostile to the belligerent within whose lines they are com¬ 
mitted ; it must be distinguished from real treason, which can only be 
committed by persons owing allegiance, albeit temporary, to the injured 
State. War treason can be committed by a soldier or an ordinary subject 
of a belligerent, but it can also be committed by an inhabitant of occupied 
enemy territory, or even by a subject of a neutral State temporarily staying 
there, and it can take place after an arrangement. In any case, a belligerent 
making use of war treason acts lawfully, although the Hague Regulations 
do not mention the matter at all.”(‘) 

Of espionage the same authority writes, inter alia , that: “ No regard is 
paid to the status, rank, position, or motive of a spy. He may be a soldier 
or a civilian, an officer or a private. He may be following instructions of 
superiors, or acting on his own initialise from patriotic motives.”( 2 ) 

4. DENIAL OF A FAIR TRIAL 

The Judge Advocate further advised the Court that the accused would 
be entitled to an acquittal if it had been proved that “ the deceased had a 
fair and reasonable trial, that such trial was of the kind directed by Japan 
and that the accused were authorized to take part in such trial and execution.” 
It was " for the belligerent to decide the form of trial subject to certain 
fundamental principles of justice.” 

The Judge Advocate continued : 

I consider these principles to be : 

■' (a) Consideration by a tribunal comprised of one or more men who 
will endeavour to judge the accused fairly upon the evidence 
using their own common knowledge of ordinary affairs and 
if they are soldiers their military knowledge, honestly 
endeavouring to discard any preconceived belief in the guilt 
of accused or any prejudice against him. 

” (ft) The accused should know the exact nature of the charge 
preferred against him. 

“ ( f ) Thc accused should know what is alleged against him by way 
of evidence. 

" He should have full opportunity to give his own version of 
the case and produce evidence to support it. 

(e) The court should satisfy'itself that the accused is guilty before 
awarding punishment. It would be sufficient if the court 
believed it to be more likely than not that the accused was 
guilty. 

(/) The punishment should not be one which outrages the senti¬ 
ments of humanity. 

<‘) Oppcnheini-U-iulerpacht, toe. cit., pp. 331-332. 

( ) Loc. cit., p, 331. And see also p. 56 of this volume. 
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might direct would in law really amount to a trial. 

The Judge Advocate later i^^Tast^oS 
attention to the question of goo bearing on deciding what was 

the proceedings at all as that has. . ia mind of course their 

t heir attitude dur ' n gJ he P^ ed g ’ yj consider whether at such 
relationship towards Lt. V ama • • • _ and t he effect such a plea 

ITS* - “SiS i/arriving at a verdict and 

sentence.” 

He also pointed out that the cautioners would be entitled >» 1^'"“ 
of justifiable homteide if it tod been shown - tot ea ch »as 
executing a criminal in conformity with h.s sentence. 

The Court found not 11 o t d ^thei^ j udges?'inc 1 udine the 

execution of the victims but h Those found guiltv were the two 

accused who had acted as the evidence 

accused who had acted as judgesat accuscd by 

of the Defence themselves, lacked > and was followed rapidly 

Counsel and occupied on y a ... f oun d guilty by the Australian 
by execution of sentence ,n however. that the accused 

Military Court participated. It , d d euilty , that the proceedings 

were allowed to.address;the ^ by the Australian 

3S5SS5.iSS was a relative,, light one. 

5. SUPERIOR ORDERS ^ co „ si der. ,n,'r alio. 

The Judge Advocate stated that th deceased were “ conducted 

the question whether the proceedings agamstthe d ^ ^ addcd . •• You 

,n accordance with 1 ^The'accus^d were soldiers, consider what orders were 
should bear in mind that the acc - limited protection afforded 

given then,, and then duty w ><***» 1 £ Z Manual of "Hilary La*. 

subordinates by superior orders as pi ame „ d ed which I will read out 

Australian Edition, page 288, para. w. as 
to you.” 

I. seems therefore that the Judge 

the plea of superior ^ “ paid down by those orders, 

acts of the accused wereiactu y d M /7/Wry La« to which the 

Tute^.~rrrferr^s in the same terms as the passage from paragraph 
443 of the British Manual, which has already een quo t 


t 1 ) Sec p. 14. 


TRIAL OF 

CAPTAIN EITARO SHINOHARA AND TWO OTHERS 

AUSTRALIAN MILITARY COURT, RABAUL 
30th march— 1st APRIL, 1946 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

The accused. Captains Eitaro Shinohara, loyoji Nemeto and Takeyasu 
Shoji were charged with " violation of the Laws and Usages of War in 
that they in May, 1945, when members of a Military Court convened to try 
two natives of Kanbanguru failed to ensure that such natives were afforded 
a fair and proper trial.” 

The accused pleaded not guilty. 


2. THE EVIDENCE 

The village of Kanbanguru. which was under Japanese occupation, 
had failed to supply to the Japanese its quota of sac sac in April, 1945, 
and Sgt. Kenji Aral of the Japanese Military Police, who was in charge of 
the area sent inhabitants of the district to contact the villagers who had gone 
into hiding. The latter proved hostile and Arai reported accordingly to 
Captain Shinohara, who sent him five or six Japanese and instructed him to 
find out where the natives had gone. Two patrols were sent out and were 
also met with a hostile reception. Captain Shinohara then ordered Arai 
to bring the villagers into Branba, which he did without serious casualties 
although there was some evidence that bows, arrows and spears were used 
by the villagers. Sgt. Aral interrogated the captives and reported that five 
native inhabitants were responsible for the resistance to the Japanese. 
C aptam Shinohara then came to Banba and question the five, two of whom 
he considered principal offenders. He returned to Moim, and three days 
later again came to Branba with Captain Nemoto and Captain Shoji These 
three officers interrogated the two native inhabitants selected by Captain 
Shinohara as the leaders. H 


The three officers then 
l>y Arai a few days later 


returned to Moim and a written order was received 
to execute the two villagers. 


According to a statement by Sgt. Arai which was put in as evidence at the 
lawof- an tnal ’ thC tW ° had bCCn f ° Und gU ' Ity Under Ja P anese military 


(i) Opposition to the Japanese Army. 

(u) Trying to influence other natives to oppose the Japanese Army. 
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S "on of each accused toed ahoo, on. and 
a half hours. The trial was not public. 

t iw the accused Captain Eitaro Shinohara, which was put 
A statement y »’ t u«♦ after conducting an investigation at 

in as evidence, stated, inter a , - • Gd that the two natives 

Branha, he reported to Headquarters 5 DnhtatGj; with a 
«re guilty of reb.ll,on. Captain Sho , arnved ro H p ro , to 

convening order for a court nt.rt'al a. Bratba —g b 
and Captain Shoji and Captain Ncm . Nemoto . a court was 

the reports made by Arai and himse L Dara tely and were questioned 

then held ; Papaku and Maran were P a ^ went on to say 

by Nemoto and Shoju acCdS ; remained in the room the three judges 

that, while the accused and SgL Arm rem ^ ^ agreed that the 

looked up the Rules fo Courtt Va: of rebcllion - by carrying 

accused were guilty, under R -- others t o take hostile actions 

weapons, resisting the Ja P jne i se an . ~ as pr0 vided as the only penalty 
against the Japanese.” T^e deat P g ^ Kawakubo confirmed the 
for the leaders of a rebellion. Major uenc 

sentence of death. 

before^^triaSTstarted^tbal'lhn 5 ®'^ 1 ^ were'bwh'g'^^nu^he'did not 
question them. 

A statement b, the accused Captain To,op Nemoto, wh.ch was put in as 

evidence stated, inter aha . remain Shoji, Sergeant 

“ When the trial 

Arai the two accused and mysel ybe records of Sgt. 

together until sentence had l^n pronou^^ in ^ tigations we re before 

Aral’s and Captain Shmotara * P as king the natives questions 

us. Captain Shoji and I beganthetr ^ vil iag e rs into failure 

... The natives told us that they said that they realized 

io co-operate with the ."captain Shoji and 1 then 

that they had done * ron ? '! ullt v of treason under Rules of Court 
decided that both accused were god V ^ decided they should be 
Martial Procedure, Clause 24 or £>. 

sentenced to death. was lreason in 

“ The offence of which we const c ^ The offence of failure 
that they took up arms against „ deat h penalty and we did not conv.c 
to supply sue sac does not carry & P shino hara of the charges o 
them of that offence. Vve told ^ d t h e sentence we thought 
wh ,cb we and .ben said « * agreed 

SETS sentenced Ibe accused .o dea. ^ ^ ^ 

•• The accused had no defending evidence of the previous 

Arai * t *" 

investigations by <~ a P 
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the Court The trial took about four hours. After sentence was 
pronounced the accused were taken away in custody. A record ofThe 

^ Cenml Ka * al “ b » " h ° confirm^ t 

worts' 81 '™' 11 by " le “““““ Cap,ain Tate >' as “ sb »j' included the following 

“ 1 was . sent ^ Major General Kawakubo to be recorded anH 
observer of a trial of two natives at Branba in May, 1945. 

anti &rg«m 1“* wtnT ? PKi " Shi " ohara - Captain Nentoto 

R “'“ »' Mattia, 

bnoji and Shinohara agreed with them. 

saidShe M hST 0 G „S a Pre - trial statement. 

The appointment of Defending '"oun -1 * decidcd u P on Its composition. 

Japanese Army Order and n ^ “* pr0Vlded for >" ‘he relevant 

y v^raer, and in any case no such counsel was available. 

3. THE FINDINGS AND SENTENCES 

fi»r’;ca a “ u Ttrh„ r r g s 

B. NOTES ON THE CASE 

daintad,ha, 

(') that there was a n impartial tribunal ; 

1 ' i ’ aSe^r”' 1 ' ““ “ lilied "«-’«*-*. before the producing of 

(iii) that some evidence was given i„ Conn against the accused • 

(iv) that the accused was protected aoainc* • 

the Court; against incriminating himself before 

(v) that he was given the right to call witnesses-InH.c , • 

and witnesses and to speak in mitigation ; 

<Vi> « *• r-—. •• w and 

ha^rrtitfarahl™ ‘ mk "“ ” « «* accused 
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The Defending Officer’s aim. in replying, was to emphasize the evidence 
which had been produced and which tended to show that the first, second 
an d th i r d requirements set out above had been fulfilled : he did not attempt 
to deny that any of these was not in fact essential to a fair trial. 

There was also proof, affirmed Defending Counsel, that the accused were 
allowed to speak in their own defence and that an interpreter was employed 

at the trial. 

The Defence claimed that there was no proof that the victims were not 
allowed Counsel, and that in any case there was no obligation on the 
prosecution to employ a counsel tor defence. 

The Defence further stated that it was quite legal to obtain statements 
from persons without their knowing the purpose ot such action and dame 

for war crimes. 


ii- a K/»Viaif r>f the accused the defence of military 
Defence Counsel claimed o Chapter XIV of the Australian 

necessity and quoted paragraph 366 ot Chapter a. 

Manual of Military Law : - 

“ If demanded by the exigencies of warJtj* '^n t^e 

- sei dom * —ary a nd 

should be avoided as far as possible. 

The Judge Advocate, acting 

out that it was “ not in issue whe ofthe two natives.” Further, 

appointed to constitute a court nmsecution that there was sufficient 

he pointed out, it was concede y j- one of t h e natives guilty of 

evidence before that court to justify its.Bn 8 a fajr trial( ,) The Judge 

war rebellion provided that he was ■ ^ en titled to such a trial. 

Advocate also affirmed that the victims were entitle 

The Judge Advocate referred to P^^^^thltT^^harges of war 
Australian Manual o) Military La cour ts as the belligerent 

crimes may be dealt with by there must be a trial 

concerned may determine, in > taken to confine the punish- 

before punishment, and the utmost care must be 

ment to the actual offender. 

A footnote to this paragraph, he 1899, p. 146).” 

trial is in every case indispensable, t Hag ue _ 


l 1 ) See pp. 27-30. 
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He went on to state that international law did not appear to lay down 
any fixed form of procedure for Military Courts trying civilian inhabitants 
ot occupied territories. That appeared to him to be at the discretion of the 
belligerent in occupation, subject to the fundamental principles of justice 
being observed. 


The Judge Advocate then proceeded to set out the six fundamental 
principles which were essential to a fair trial, in the same words as those 
used by him in the trial of Shigeru Ohashi and Six Others.^) 


It will be noted that the victims of the offence proved in the case just 
reported were not furnished with the services of a Defence Counsel, or 
apparent^, any other aid in presenting their defence, and that Shinohara’ 
e resident ot the Court, confessed to having been convinced of the 
guilt of the captives even before the opening of the trial. Further the 
charge sheet was interpreted in Pidgin English and not in a language native 

heie-to C f U th ' r same '° have been ,rue of the interpretation of 
the rest of the Proeeedmgs. On the other hand, some documentary evidence 

was produced (whether Prosecution witnesses were also called is uncertain) 

hnth h CUSCd ,T d t0 havmg done wron §’ and ‘here was evidence of 
both having been interrogated for some time by the Court before sentence of 

death was passed. The three judges who imposed this sentence wte heW 
guilty of fa.hng to insure a fair and proper trial, but the Australian Military 
Court which tried them deeded that imprisonment for five vears would be a 
sufficient penalty, and the confirming authority refused confirmation of the 
n jngand sentences. This case provides an interesting illustration of the 

expend ^ anS ‘ ng ° Ut ° f the deniaI of a fair trial will not 


0) See pp. 30-L 

( ) Sergeant Arai was asked by the Australian Conn to ....... . - ., . 

against the two villagers. The result could not he *,ia , repeat ln pidgin the chargt 
offence charged : “ No. I Cap!bclone klT CO " v< :>' Wl,h accuracy th, 
boy belong Kambamburu. Name befong him Maran 'yoiI*, lon g him Popaku. Bos: 
trouble along Japan soldier. Dis pecla froublc now mak^ coirt/’^ ° y ° U make hin 




CASE No. 28. 


TRIAL OF 

CAPTAIN EIKICHI KATO 

AUSTRALIAN MILITARY COURT, RABAUL 

7th MAY, 1946 

A. OUTLINE OF THE PROCEEDINGS 


1. THE CHARGES 

The accused was charged of the murder of seven civilian inhabitants of 
TsJrth Bougainville between September 1943 and October 
He pleaded not guilty. 

2. THE EVIDENCE 
Th , accused 

had been proved .o be host,*?“*"andg.ving information ,o 
rhem .0 be killed “ l^“fion and J keep .he order 

the Australians, and wc he ^ rcad reports of tnterroga- 

and peace of our umt. He a. g officers before ordering the 

tions and had discussed t ie: mai^er w ^ the deceased constituted war 

two sets of executions, and that e Japanese laws. The nearness 

TSSmifitaJ situation had prevented 

the holding of a court. 

3 FINDINGS AND SENTENCE 

■ He was found guilty of the murder of the six victims and sentenced 
death. 

The finding and sentence were confirmed b, higher military authority. 

B. NOTES ON THE CASE 

, ^ An leeal status of the victims cannot be 

The attitude of the Court to th^ aUention to the provisions of 

ascertained, but the Judg d war treason as described in two 

international law regarding ^Tustmli.nAlW of Vnr, Law : 

paragraphs in Chapter Atv , to 

158 . ,1. is lawful .0 — 

gain over by bribery ° r oth ^ £se metho ds Ire lawful does not prevent 
subjects. Yet the tact ■ con ditions, of the individuals who are 

the punishment, under in other than an open manner as 

combatants.^Custom admits their punishment by death, although a 

more lenient penalty may be inflicted. 
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“ 159. The offence is punishable whether or not the individuals 
succeed in obtaining the information and conveying it to the enemy.” 

The Judge Advocate made reference to Articles 29 and 30 of the Hague 
Convention relating to spies and their right to a trial.(') 

At the same time the Judge Advocate drew the Court's attention to the 
following paragraphs in Chapter XIV of the Manual relating to reprisals : 

“ 386. If, contrary to the duty of the inhabitants to remain peaceful, 
hostile acts are committed by individual inhabitants, a belligerent is 
justified in requiring the aid of the population to prevent their recurrence 
and, in serious and urgent cases, in resorting to reprisals. 

‘ 387. An act of disobedience is not excusable because it is com¬ 
mitted in consequence of the orders of the legitimate Government, 
and any attempt to keep up relations with that Government or to act 
in understanding with it, to the detriment of the occupant, is punishable 
as war treason. 

“ 452. Reprisals between belligerents are retaliation for illegitimate 
acts of warfare, for the purpose of making the enemy comply in future 
with the recognized laws of war. They are not referred to in the text 
of the Hague Rules, but are mentioned in the report presented to the 
Peace Conference of 1889 by the Committee which drew up the 
Convention respecting the Laws and Customs of War on Land. They 
are by custom admissible as an indispensable means of securing legiti¬ 
mate warfare. The mere fact that they may be expected, if violations 
of the laws of war are committed, acts to a great extent as a deterrent. 
They are not a means of punishment or of arbitrary vengeance, but of 
coercion. 

” 455. Although there is no rule of International Law respecting 
the matter, reprisals should never be resorted to by the individual 
soldier, but only by order of a commander. 

“ 459. What kinds of acts should be resorted to as reprisals is a 
matter for the consideration of the injured party. Acts done by way 
of reprisals must not, however, be excessive and must not exceed the 
degree of violation committed by the enemy.” 

The Court appears from its decision to have rejected any idea that the 
killings might have been justified as reprisals,! 2 ) and to have held that, 
whether the victims had been guilty of espionage or war treason or not, and 
whatever the motive of the accused was in his ordering their shooting, 
they had not been granted the right to a fair trial. A mere discussion between 
officers as to the merits of a case, based upon reports of interrogations, 
would not in fact constitute a trial.! 3 ) 

(') Regarding espionage and war treason see pp. 27-30 of this volume and also p. 56. 

('-) The law relating to reprisals is to receive further treatment in a subsequent volume 
of these reports. 

( 3 ) See also p. 57, footnote 1 , relating to a similar claim, also unsuccessful, that a 
decision based upon the result of previous interrogations would constitute a trial. 


CASE No. 29. 

TRIAL OF 

KARL BUCK AND TEN OTHERS 

BRITISH MILITARY COURT, WUPPERTAL, GERMANY 

6TH-10TH MAY, 1946 

A. OUTLINE OF THE PROCEEDINGS 

fhrer Karl Buck, Untersturmfuhrer Robert 
The accused, Erwin OsttMg, 

/unsch, Oberleutnant a Zuewachtmeister Bernhard Jose n > 

SSmScr Heinrich 

SR. Siesof 

*British prisoners o war,**£ Normals: .he — were 

American prisoners o . d pleaded no. gudly. 

all named in the charge. The accused Q „ 

iSsggfii 

command, he ordere evidence. 

others shot, and to destroy a. f „ m the point 

indicating that 

charge of the secut j Nussberger Buck s o. called at 

mere messenger in J^ussberger been present when Buck 

of specfiedpmonerSwo^d have been given to him d.rec y. 

Th T Tdt^e £££ 

beine loaded into the lon > ., possible. This accuse 

the driver .0 get “’’jg&L orders .0 Wunsch, .hat h,s 

he was present when Buck u ^ 
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“ 159. The offence is punishable whether or not the individuals 
succeed in obtaining the information and conveying it to the enemy.” 

The Judge Advocate made reference to Articles 29 and 30 of the Hague 
Convention relating to spies and their right to a trial.(') 

At the same time the Judge Advocate drew the Court's attention to the 
following paragraphs in Chapter XIV of the Manual relating to reprisals : 

“ 386. If. contrary to the duty of the inhabitants to remain peaceful, 
hostile acts are committed by individual inhabitants, a belligerent is 
justified in requiring the aid of the population to prevent their recurrence 
and, in serious and urgent cases, in resorting to reprisals. 

“ 387. An act of disobedience is not excusable because it is com¬ 
mitted in consequence of the orders of the legitimate Government, 
and any attempt to keep up relations with that Government or to act 
in understanding w ith it. to the detriment of the occupant, is punishable 
as war treason. 

“ 452. Reprisals between belligerents are retaliation for illegitimate 
acts of warfare, for the purpose of making the enemy comply in future 
with the recognized laws of war. They are not referred to in the text 
of the Hague Rules, but are mentioned in the report presented to the 
Peace Conference of 1889 by the Committee which drew up the 
Convention respecting the Laws and Customs of War on Land. They 
are by custom admissible as an indispensable means of securing legiti¬ 
mate warfare. The mere fact that they may be expected, if violations 
of the laws of war arc committed, acts to a great extent as a deterrent. 
They are not a means of punishment or of arbitrary vengeance, but of 
coercion. 

455. Although there is no rule of International Law respecting 
the matter, reprisals should never be resorted to by the individual 
soldier, but only by order of a commander. 

“ 459. What kinds of acts should be resorted to as reprisals is a 
matter for the consideration of the injured party. Acts done by way 
of reprisals must not, however, be excessive and must not exceed the 
degree of violation committed by the enemy.” 

The Court appears from its decision to have rejected any idea that the 
killings might have been justified as reprisals,! 2 ) and to have held ihat, 
w hether the victims had been guilty of espionage or war treason or not, and 
whatever the motive of the accused was in his ordering their shooting, 
they had not been granted the right to a fair trial. A mere discussion between 
officers as to the merits of a case, based upon reports of interrogations, 
would not in fact constitute a trial.! 3 ) 

(') Regarding espionage and war treason see pp. 27-30 of this volume and also p. 56 

<-) The law relating to reprisals is to receive further treatment in a subsequent volume 
of these reports. 

( 3 ) See also p. 57, footnote 1 , relating to a similar claim, also unsuccessful, that a 
decision based upon the result of previous interrogations would constitute a trial. 


CASE No. 29. 


TRIAL OF 

KARL BUCK AND TEN OTHERS 

BRITISH MILITARY COURT, WUPPERTAL, GERMANY 

6TH-10TH MAY, 1946 

A . OUTLINE OF THE PROCEEDINGS 

r-brer Karl Buck, Untersturmfuhrer Robert 
The accused, Hauptsturmfuhm _Kart Erwin Ostertag, 

v'unsch, Oberleutnant ^ J^Lichtmeister Bernhard Josef UInch, 
Jberwachtmeister Joseph Mu i ,, - Wachtmeister Dinkel, Wacht- 

Jberwachtmeister Heinr ‘ ch xlvicr Vetter and Sturmscharfuhrer 

ncister Helmut Korb, Wachtmeister Xav crime . in that they, at 

7 immermann, were charged with ccjnndttnj «t war cr,^ , 944 

Rotenfels Security Camp, Gaggpna ., G ^ concerned in the killmg of 
in violation of the laws and usages ot w > ^ Regunent, four 

six British prisoners o war afi of No. 2 Spec . the v.ctims were 

It was shown ihal£*^^^oTwooiwS they 
75th November, 1944, tney 

were all shot to death. 

r c.-hermeck in Alsace and, by virtu 

command, he orde evidence. 

others shot, and to destroy all thee 

mere messenger in ^"^s^Teen present when Buck called at 
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part was merely to tell Neuschwanger, a guard, to report to Wunsch for 
orders and that it was actually Wunsch who gave the necessary instructions 
to Neuschwanger. 

The driver gave evidence that Neuschwanger was in charge of the lorry 
and, together with Ostertag and Ulrich, took the prisoners into the wood 
to be shot. Neuschwanger claimed that he had been detailed by Ostertag 
but confessed to having taken part in the shooting. 

Ulrich, a guard, also claimed to have been detailed by Ostertag and also 
confessed to a part in the shooting. 

Ostertag made a similar confession, but claimed that, although his own 
rank in the Schutzpolizei was actually higher than that of Neuschwanger, 
the latter had been put in charge of the shooting by Nussberger because he 
knew better the place selected. 

Dinkel, Kerb and Vetter were shown to have guarded such victims as 
remained in the lorry during the period while the prisoners were taken into 
the wood in small groups to be shot. Korb and Vetter claimed to have 
demonstrated at the time their unwillingness to take part in any executions, 
and Dinkel to have had no knowledge of the purpose of the mission until 
the shooting began. Neuschwanger and Vetter, however, stated that 
Dinkel took some part in accompanying prisoners into the wood. 

There was evidence that Zimmermann, a member of the S.S. paraded the 
prisoners before they left on the lorry, knowing that the latter were to be 
shot. 

Muth's part consisted only in guarding several Russian prisoners who had 
been taken with the others in case they were needed to dig graves. He did 
not go to the scene of the shooting until after its completion. 

Statements by Vetter, Korb and Ulrich indicated that some of the victims 
were still in uniform when shot. It was clear from the words of Wunsch 
and Neuschwanger that these two accused also knew that the persons shot 
included prisoners of war. Ostertag claimed that all the victims were 
civilian clothing. 

One of the Prosecution witnesses, an intelligence officer of the No. 2 
Special Air Service Regiment, to which the British victims belonged, stated 
in the course of cross-examination that it was not among the tasks of the 
Special Air Service to organize and support the Maquis, but that members 
of the Regiment did naturally have connection with members of the Maquis, 
“ because at this particular time the operation which was mounted in the 
Vosges area was mounted at a time at which the Maquis had risen against 
the German invaders.” 

The Defence called as a w itness Dr. Isselhorst, Commander of the Security 
Police and S.D. in the South West in November, 1944. He stated that he 
had first had to deal with the so-called Leader Order of 18th October, 1942, 
when, in August, 1944, he had had his first reports of the British Special 
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Airborne Service during an operation against the Maquis. According to the 
. witness’s interpretation the Order provided that all baled-out or parachuted 
personnel of the Allied Forces who came down behind the German lines 
were to be killed without mercy. He had enquired whether the order was 
still valid and had been told by his superiors in Berlin that it was. He had 
instituted a system of investigation and had applied the order not to persons 
engaged in war-like operations such as the interruption of railways but only 
to persons who were shown to have co-operated with the Maquis. 

After enquiries had been made by one, Kommandofuhrer Ernst, he had 
decided that the order must be applied to the victims of the killings charged 
in the present trial. Ernst had said that the group of prisoners had had 
sabotage equipment and instructions on demolition, some had been spies, 
and the activities of the group had been carried out in collaboration with the 
Maquis or the French civil population. The witness admitted, however, 
that there had been no trial of the victims by any court. 

All the accused except Muth were found guilty. Subject to confirmation 
by superior military authority. Buck, Nussberger, Ostertag, Ulrich and 
Neuschwanger were sentenced to death by shooting, and Zimmermann, 
Dinkel, Wunsch, Korb and Vetter to imprisonment for ten, eight, four, three 
and two years respectively. 

These sentences were confirmed by superior military authority. 

B. NOTES ON THE CASE 

1. THE COMPOSITION OF THE COURT 

The Court was a British Military Court convened under the Royal Warrant 
of 14th June, 1945, Army Order 81/1945, as amended.(') It consisted of a 
President and five members including Capitaine P. Bcllet of the French Air 
Force. The appointment of a French officer as a member of the Court 
was no doubt made in view of the fact that Frenchmen figured among the 
victims of the alleged crimes, and constituted an application of Regulation 5 
of the Royal Warrant, which provides: 

“ . . . Notwithstanding anything in these Regulations the Convening 
Officer may, in a case where he considers it desirable so to do, appoint 
as a member of the Court, but not as President, one or more officers of 
an Allied Force serving under his command or placed at his disposal 
for the purpose, provided that the number of such officers so appointed 
shall not comprise more than half the members of the Court, excluding 
the President.” 

2. THE STATUS OF THE VICTIMS 

The Judge Advocate pointed out that the British and United States 
victims, if shown to be prisoners of war, were protected by the Geneva 
Prisoners of War Convention of 1929, in Article 2.( J ) 

. (*)For the British law governing the trial of war criminals, see Vol. I of this series, 
pp. 105-110. 

(*) See p. 49. 
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part was merely to tell Neuschwanger, a guard, to report to Wunsch for 
orders and that it was actually Wunsch who gave the necessary instructions 
to Neuschwanger. 

The driver gave evidence that Neuschwanger was in charge of the lorry 
and, together with Ostertag and Ulrich, took the prisoners into the wood 
to be shot. Neuschwanger claimed that he had been detailed by Ostertag 
but confessed to having taken part in the shooting. 

Ulrich, a guard, also claimed to have been detailed by Ostertag and also 
confessed to a part in the shooting. 

Ostertag made a similar confession, but claimed that, although his own 
rank in the Schutzpolizei was actually higher than that of Neuschwanger, 
the latter had been put in charge of the shooting by Nussberger because he 
knew better the place selected. 

Dinkel, Korb and Vetter were shown to have guarded such victims as 
remained in the lorry during the period while the prisoners were taken into 
the wood in small groups to be shot. Korb and Vetter claimed to have 
demonstrated at the time their unwillingness to take part in any executions, 
and Dinkel to have had no knowledge of the purpose of the mission until 
the shooting began. Neuschwanger and Vetter, however, stated that 
Dinkel took some part in accompanying prisoners into the wood. 

There was evidence that Zimmermann, a member of the S.S. paraded the 
prisoners before they left on the lorry, knowing that the latter were to be 
shot. 

Muth's part consisted only in guarding several Russian prisoners who had 
been taken with the others in case they were needed to dig graves. He did 
not go to the scene of the shooting until after its completion. 

Statements by Vetter, Korb and Ulrich indicated that some of the victims 
were still in uniform when shot. It was clear from the words of Wunsch 
and Neuschwanger that these two accused also knew that the persons shot 
included prisoners of war. Ostertag claimed that all the victims were 
civilian clothing. 

One of the Prosecution witnesses, an intelligence officer of the No. 2 
Special Air Service Regiment, to which the British victims belonged, stated 
in the course of cross-examination that it was not among the tasks of the 
Special Air Service to organize and support the Maquis, but that members 
of the Regiment did naturally have connection with members of the Maquis, 
“ because at this particular time the operation which was mounted in the 
Vosges area was mounted at a time at which the Maquis had risen against 
the German invaders.” 

The Defence called as a w itness Dr. Isselhorst, Commander of the Security 
Police and S.D. in the South West in November, 1944. He stated that he 
had first had to deal w ith the so-called Leader Order of 18th October. 1942, 
when, in August, 1944, he had had his first reports of the British Special 
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Airborne Service during an operation against the Maquis. According to the 
witness’s interpretation the Order provided that all baled-out or parachuted 
personnel of the Allied Forces who came down behind the German lines 
were to be killed without mercy. He had enquired whether the order was 
still valid and had been told by his superiors in Berlin that it was. He had 
instituted a system of investigation and had applied the order not to persons 
engaged in w-ar-like operations such as the interruption of railways but only 
to persons who were shown to have co-operated with the Maquis. 

After enquiries had been made by one, Kommandofiihrer Ernst, he had 
decided that the order must be applied to the victims of the killings charged 
in the present trial. Ernst had said that the group of prisoners had had 
sabotage equipment and instructions on demolition, some had been spies, 
and the activities of the group had been carried out in collaboration w ith the 
Maquis or the French civil population. The witness admitted, however, 
that there had been no trial of the victims by any court. 

All the accused except Muth were found guilty. Subject to confirmation 
by superior military authority, Buck, Nussberger, Ostertag, Ulrich and 
Neuschwanger were sentenced to death by shooting, and Zimmermann, 
Dinkel, Wunsch, Korb and Vetter to imprisonment for ten, eight, four, three 
and two years respectively. 

These sentences were confirmed by superior military authority. 

B. NOTES ON THE CASE 

1, THE COMPOSITION OF THE COURT 

The Court was a British Military Court convened under the Royal Warrant 
of 14th June, 1945, Army Order 81/1945, as amended.! 1 ) It consisted of a 
President and five members including Capitaine P. Bellet of the French Air 
Force. The appointment of a French officer as a member of the Court 
was no doubt made in view of the fact that Frenchmen figured among the 
victims of the alleged crimes, and constituted an application of Regulation 5 
of the Royal Warrant, which provides: 

”... Notwithstanding anything in these Regulations the Convening 
Officer may, in a case where he considers it desirable so to do, appoint 
as a member of the Court, but not as President, one or more officers of 
an Allied Force serving under his command or placed at his disposal 
for the purpose, provided that the number of such officers so appointed 
shall not comprise more than half the members of the Court, excluding 
the President.” 

2. THE STATUS OF THE VICTIMS 

The Judge Advocate pointed out that the British and United States 
victims, if shown to be prisoners of war, were protected by the Geneva 
Prisoners of War Convention of 1929, in Article 2.(-) 


. 0) For the British law governing the trial of war criminals, see Vol. I of this series, 
pp. 105-110. 

( s ) See p. 49. 
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part was merely to tell Neuschwanger, a guard, to report to Wunsch for 
orders and that it was actually Wunsch who gave the necessary instructions 
to Neuschwanger. 

The driver gave evidence that Neuschwanger was in charge of the lorry 
ahd. together with Ostertag and Ulrich, took the prisoners into the wood 
to be shot. Neuschwanger claimed that he had been detailed by Ostertag 
but confessed to having taken part in the shooting. 

Ulrich, a guard, also claimed to have been detailed by Ostertag and also 
confessed to a part in the shooting. 

Ostertag made a similar confession, but claimed that, although his own 
rank in the Schutzpolizei was actually higher than that of Neuschwanger, 
the latter had been put in charge of the shooting by Nussberger because he 
knew better the place selected. 

Dinkel, Korb and Vetter were shown to have guarded such victims as 
remained in the lorry during the period while the prisoners were taken into 
the wood in small groups to be shot. Korb and Vetter claimed to have 
demonstrated at the time their unwillingness to take part in any executions, 
and Dinkel to have had no knowledge of the purpose of the mission until 
the shooting began. Neuschwanger and Vetter, however, stated that 
Dinkel took some part in accompanying prisoners into the wood. i 

There was evidence that Zimmermann. a member of the S.S. paraded the 
prisoners before they left on the lorry, knowing that the latter were to be 
shot. 

Muth s part consisted only in guarding several Russian prisoners who had 
been taken with the others in case they were needed to dig graves. He did 
not go to the scene of the shooting until after its completion. 

Statements by Vetter, Korb and Ulrich indicated that some of the victims 
were still in uniform when shot. It was clear from the words of Wunsch 
and Neuschwanger that these two accused also knew that the persons shot 
included prisoners of war. Ostertag claimed that all the victims W'ere 
civilian clothing. , 

One of the Prosecution witnesses, an intelligence officer of the No. 2 
Special Air Service Regiment, to which the British victims belonged, stated 
in the course of cross-examination that it was not among the tasks of the 
Special Air Serv ice to organize and support the Maquis, but that members 
of the Regiment did naturally have connection with members of the Maquis, 

because at this particular time the operation which was mounted in the 
Vosges area was mounted at a time at which the Maquis had risen against 
the German invaders.” 

The Defence called as a w itness Dr. Isselhorst, Commander of the Security 
Police and S.D. in the South West in November, 1944. He stated that he 
had first had to deal with the so-called Leader Order of 18th October, 1942, 
when, in August, 1944, he had had his first reports of the British Special 


KARL BUCK 


41 


Airborne Service during an operation against the Maquis. According to the 
witness’s interpretation the Order provided that all baled-out or parachuted 
personnel of the Allied Forces who came down behind the German lines 
were to be killed without mercy. He had enquired whether the order was 
still valid and had been told by his superiors in Berlin that it was. He had 
instituted a system of investigation and had applied the order not to persons 
engaged in war-like operations such as the interruption of railways but only 
to persons who were shown to have co-operated with the Maquis. 

After enquiries had been made by one, Kommandofiihrer Ernst, he had 
decided that the order must be applied to the victims of the killings charged 
in the present trial. Ernst had said that the group of prisoners had had 
sabotage equipment and instructions on demolition, some had been spies, 
and the activities of the group had been carried out in collaboration w ith the 
Maquis or the French civil population. The witness admitted, however, 
that there had been no trial of the victims by any court. 

All the accused except Muth were found guilty. Subject to confirmation 
by superior military authority, Buck, Nussberger, Ostertag, Ulrich and 
Neuschwanger were sentenced to death by shooting, and Zimmermann, 
Dinkel, Wunsch, Korb and Vetter to imprisonment for ten, eight, four, three 
and two years respectively. 

These sentences were confirmed by superior military authority. 

B. NOTES ON THE CASE 

1, THE COMPOSITION OF THE COURT 

The Court was a British Military Court convened under the Royal Warrant 
of 14th June. 1945, Army Order 81/1945, as amended.(') It consisted of a 
President and five members including Capitaine P. Bellet of the French Air 
Force. The appointment of a French officer as a member of the Court 
was no doubt made in view of the fact that Frenchmen figured among the 
victims of the alleged crimes, and constituted an application of Regulation 5 
of the Royal Warrant, which provides : 

”... Notwithstanding anything in these Regulations the Convening 
Officer may, in a case where he considers it desirable so to do, appoint 
as a member of the Court, but not as President, one or more officers of 
an Allied Force serving under his command or placed at his disposal 
for the purpose, provided that the number of such officers so appointed 
shall not comprise more than half the members of the Court, excluding 
the President.” 

2. THE STATUS OF THE VICTIMS 

The Judge Advocate pointed out that the British and United States 
victims, if shown to be prisoners of war, were protected by the Geneva 
Prisoners of War Convention of 1929, in Article 2.( i ) 

. (')For the British law governing the trial of war criminals, see Vol. 1 of this series, 
pp. 105-110. 

('*) See p. 49. 
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The French nationals, though not prisoners of war, were also protected 
by the laws and usages of war, and, said the Judge Advocate : “ the position 
under international law is that it is contrary to the rules of international law 
to murder a prisoner, and. if this court took the view that the shooting of 
these four French nationals was a murder of a prisoner held by the Germans 
and under the control of these accused, the court would be entitled to convict 
these accused of the violation of the rules of international law.” 

Such discussions as arose during the tr al regarding the legal position of 
the victims centred on the status of the six members of the Special Air 
Service Regiment. The Defence emphasised the evidence which tended 
to show that members of this Regiment had had some connection with the 
Maquis. 

Though all accused but one were found guilty on the charge, no special 
finding being arrived at, it is impossible to ascertain in detail what view the 
Court took of the killing of the six British victims in particular. The Judge 
Advocate said that the Court might take the view that all that the evidence 
regarding the relations between the Special Air Service and the Maquis 
showed was that any two movements which took place in war at the same 
time must have an effect upon one another. Even if it had been proved 
that part of the Regiment were assisting the Maquis, it remained to be 
shown that the British and American prisoners were among those who took 
part in rendering such aid. 

3. THE DEFENCE OF SUPERIOR ORDERS (') 

The Defence pleaded that all of the accused acted under superior orders. 
Counsel drew the Court’s attention to the so-called Leader Order of the 
18th October, 1942.( s ) This, he claimed, bound all the German armed 
forces, including the S.S., S.D. and police, not to treat as prisoners of war, 
but instead to shoot, “ members of so-called Commando detachments who 
were parachuted from the air behind the German lines to do acts of sabotage 
and interference.” Every leader of a Kommando and officer had been 
made responsible for seeing that this order was carried out and was to be 
punished if he failed. 

Counsel claimed that there was evidence that the victims of the shooting 
had established such contact with Terrorists and the Maquis as would bring 
them within the scope of these orders, and that a “ security police case ” 
preceded the executions. The accused would themselves have been punished 
“ by the S.S. and S.D. Courts ” had they not carried out their orders regarding 
the prisoners. Counsel for various individual accused claimed that the 
punishment meted out would undoubtedly have been death. 


(') Regarding the plea of superior orders, see p. 13. 

< ! ) Regarding this, the Fuhrerbefehl of ISth October. |942, see also the Dustier Case 
in Vol. I of these Reports, pp. 28-29 and 33-34. It is interesting to note, from the point of 
view of historical research, that there are certain differences between the account of the 
contents of the Fuhrerbefehl put forward in the Dustier Case and that put forward in tho 
present trial by Dr. Isselhorst, for instance as regards the Allied personnel intended to be 
effected by it. j 
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The Judge Advocate stated that in principle superior orders provided no 
defence to a criminal charge, and made reference to that passage from 
Oppenheim-Lauterpacht’s International Law , 6th Edition revised, pp. 452- 
453, on which reliance has been placed so frequently in war crime trials : 

“ The fact that a rule of warfare has been violated in pursuance of 
an order of the belligerent Government or of an individual belligerent 
commander does not deprive the act in question of its character as a 
war crime ; neither does it, in principle, confer upon the perpetrator 
immunity from punishment by the injured belligerent.... Undoubtedly, 
a Court confronted with the plea of superior orders adduced in justifica¬ 
tion of a war crime is bound to take into consideration the fact that 
obedience to military orders, not obviously unlawful, is the duty of every 
member of the armed forces and that the latter cannot, in conditions of 
war discipline, be expected to weigh scrupulously the legal merits of the 
order received ; that rules of warfare are often controversial ; and that 
an act otherwise amounting to a war crime may have been executed in 
obedience to orders conceived as a measure of reprisals. Such 
circumstances are probably in themselves sufficient to divest the act of 
the stigma of a war crime. . . . However, subject to these qualifications, 
the question is governed by the major principle that members of the 
armed forces are bound to obey lawful orders only and that they cannot 
therefore escape liability if, in obedience to a command, they commit 
acts which both violate unchallenged rules of warfare and outrage the 
general sentiment of humanity. ...” 

The Jucge Advocate expressed the view that an accused would be guilty 
if he committed a war crime in pursuance of an order, first if the order was 
obviously unlawful, secondly if the accused knew that the order was unlawful , 
or thirdly if he ought to have known it to be unlawful had he considered the 
circumstances in which it was given.( l ) 


4. THE DEFENCE OF MISTAKE OF FACT 

Counsel acting for the accused in general pointed out that in Germany 
there had been not only courts-martial but also “ so-called S.S. and police 
courts for German persons and members of the S.S.” He claimed that the 
interrogations of the victims by Kommandofiihrer Ernst, on whose reports 
Dr. Isselhorst acted, constituted a trial by the Security Police. The accused 
he claimed, had had no other information on the matter than that the 
prisoners had been tried and condemened, and had acted on that assumption. 
They had “ neither the sense for technicalities nor the mental abilities to 
look deeper into this case.” The Prosecutor, on the other hand, submitted 
that the obliteration of all traces of the crime and the steps taken by the 
accused to suppress all knowledge of the crime belied any contention that 
they thought that they were performing a legal execution. Lawful executions 
did not take place in woods, nor were those shot buried in bomb craters 
with their valuables, clothing and identity markings removed. 
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The Judge Advocate pointed out that under the Hague Convention even 
spies were entitled to a trial.(') There seemed to him to be no evidence 
that the victims were ever tried before a Court. Dr. lsselhorst had said 
that they were sentenced by decision of Ernst and “ not through a court.” 
If his evidence was believed, they were condemned as a result of an adminis¬ 
trative decision and not after a trial. 

Assuming that co-operation between certain of the victims and the Maquis 
was not contrary to the laws and usages of war and assuming that the 
original Fiihrerbefehl was contrary to international law, the question whether 
or not the deceased had ever been subjected to trial to find whether they 
came within the scope of the latter would hardly seem relevant to the question 
of the legality of the executions. On the other hand, could it have been 
show n that a bona fide impression had existed in the minds of the accused 
that the execution was the consequence of a trial in which the victims had 
been legally condemned to death, the plea of mistake of fact, which the 
Defence raised, might well have been effective. In the circumstances of the 
case, however, the Court did not see fit to give effect to it. 

5. IGNORANCE OF THE PROVISIONS OF INTERNATIONAL LAW AND ITS POSSIBLE 
EFFECTS 

It is a rule of English law that ignorance of the law is no excuse : Ignorantia 
juris ntminem excusat. There are some indications that this principle when 
applied to the provisions 6f international law is not regarded universally 
as being in all cases strictly enforceable. Thus Oppenheim-Lauterpacht, 
Internationa! Law, 6th Edition revised, pp. 452-453, states that “ a Court 
confronted with the plea of superior orders adduced in justification of a war 
crime is bound to take into consideration the fact . . . that [a member of 
the armed forces] cannot, in conditions of war discipline, be expected to 
weigh scrupulously the legal merits of the order received.” In the present 
trial, the Judge Advocate, in his summing up, said that the Court must ask 
itself: ” What did each of these accused know about the rights of a prisoner 
of war ? That is a matter of fact upon which the Court has to make up its 
mind. The Court may well think that these men are not lawyers : they 
may not have heard either of the Hague Convention or the Geneva 
Convention ; they may not have seen any book of military law upon the 
subject ; but the Court has to consider whether men who are serving either 
as soldiers or in proximity to soldiers know as a matter of the general facts 
of military life whether a prisoner of war has certain rights and whether 
one of those rights is not, when captured, to security for his person. It is a 
question of fact for xou.'\') 


(*) Article 30 of the Hague Convention No. IV of 1907 : ‘ A spy taken in the act shall 
not be punished without previous trial." 

(*) Italics inserted. 
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A. OUTLINE OF THE PROCEEDINGS 

The accused, Karl Adam Golkel, Hans Hubner, August Geiger, Karl 
Bott, Heinrich Klein, Hans Limberg, Josef Pilz, Emil Pahl, Walter Jantzen, 
Walter Schmidt, Heinrich Thilker, Georg Zahringer, Ludwig Koch and 
Horst Gaede, were charged with committing a war crime in that they “ at 
La Grande Fosse, France, oa 15th October, 1944, in violation of the laws 
and usages of war, were concerned in the killing of ” eight named members 
of No. 2 Special Air Service Regiment, a British unit, when prisoners of war. 
They pleaded not guilty. 

It was shown that the victims, were captured British parachutists who, 
after being interrogated and kept imprisoned for several days, at the head¬ 
quarters of the Kommando Ernst at Saales, were taken to a wood and shot. 
All of the accused were under the command of Sturmbannfuhrer Ernst, 
on whose orders the executions were carried out. None of the accused were 
proved to have taken part in the actual shooting, but one of the Prosecution’s 
witnesses, the former secretary of Ernst’s Kommando, testified that Geiger. 
Koch, Gaede and Hubner took part in the “ less important interrogations ” 
of prisoners at Saales. 

Golkel was a captain and the only accused who had at the time of the 
offence held a commissioned rank. Despite this fact, he claimed that a 
certain Oppelt had been put in charge of the executions by Ernst and that 
he himself had to be present only as a formality as he was an S.S. officer. 
He admitted having previously sought and found out a suitable site for a 
grave for the victims. On the day of the shooting he was driven to the 
scene by Klein and claimed only to have arrived near the completion of the 
offence ; on the exact time of his arrival, however, the other evidence was 
conflicting, and Zahringer went so far as to state that Golkel ordered that 
the prisoners should be made to undress and that he indicated where they 
were to be shot. After the execution Golkel reported its completion to 
Ernst, but he claimed in Court that he did so only to show Ernst that he had 
been present as ordered. 

Koch, a corporal, admitted that he was one of the guards on the lorry 
which conveyed the victims to the wood and that he and Hubner led one 
of them to the prepared grave. He claimed, however, that, on being 
ordered by Oppelt to shoot, both he and Hubner refused to do so. 

Hubner, another corporal, was also a guard on the lorry. He said that 
Oppelt had ordered himself and Koch to shoot a prisoner and that both 
refused, his own objection being that he had not been ordered to be present 
as one of the executioners. 
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Zahringer, a corporal. dro\e the lorry ; according to Golkel, he also 
accompanied the latter when he went to choose the site for the shooting. 
Zahringer’s account of his part on the day of the execution was that he 
stayed by his lorry until the last prisoner left it, and that he followed this 
one into the wood and saw him shot. 

Geiger, a corporal, admitted that he was present at the interrogation of 
one of the victims, and also that he helped in widening the ditch intended 
to receive the bodies of the prisoners. His claim to have spent the whole 
of the time of the shooting in preventing all traffic and persons from 
approaching the scene was corroborated by Hubner and Koch. 

Klein, a corporal, said that he was ordered by Ernst to drive Golkel to 
the wood and that he did so, stopping on the way but later catching up with 
the lorry again. At the scene of the shooting his duty w'as merely to act 
as a guard and assist in filling in the grave. Koch asserted that Klein was 
present for the purpose of shooting prisoners but, under cross-examination, 
he admitted that he did not actually see this fellow-accused kill any 
prisoners. 

Jantzen was a staff-sergeant and, according to the Kommando secretary 
mentioned above, he conducted some of the ” more important ” interroga¬ 
tions of prisoners; the accused admitted that he took a minor part in the 
questioning of the eight English parachutists who were later shot. Golkel 
said that Jantzen was Ernst’s right-hand man and was much influenced in 
his decisions by his advice. Hubner’s evidence was that Jantzen was in the 
unit office when Ernst gave the order for the shooting, and that he thought 
that Jantzen was also present in the wood. Klein in a pre-trial statement, 
said that Jantzen got into the back of Golkel’s car and was among those 
around the lorry at the wood, but in Court he said : “ It was also a mistake 
when I quoted Jantzen as being present in the wood.” 

Gacdc was a driver. In his statement made before trial he said that he 
was told by Golkel to get a car ready in order that the latter might find a 
suitable spot for the execution. He did take Golkel on this mission and he 
claimed that he expressed his concern to Golkel about the proposed shootings. 
In the witness box he testified that he drove Oppelt and one Dietrich to the 
scene of the shooting on the day thereof and then obeyed an order by Oppelt 
to park the car and stay on the road. Geiger, however, said that Gaede 
helped to widen and deepen the gra\e, and Zahringer and Koch said that 
the same accused conducted one of the prisoners to the place of shooting. 

The only evidence against Schmidt, who was Ernst’s batman, was that 
of Klein, who said : “lam not sure if Schmidt was around the lorry, but 
I know he was ordered to be present.” Schmidt’s denial of this evidence 
was corroborated by Golkel and Geirgcr. 

In pre-trial statements the accused Klein. Golkel, Hubner and Geiger 
gave evidence incriminating Pahl, Pilz, Limberg, Thilker and Bott, but in 
Court they wholly or in large part withdrew this testimony. A certain 
amount of evidence was also called by the Defence on behalf of these 
accused. 


Bott, Limberg, Pilz, Pahl, Schmidt and Thilker were found not guilty. 

Golkel, Klein, Gaede, Hubner, Geiger, Jantzen, Koch and Zahringer 
were found guilty, and sentenced to the following terms of imprisonment: 
Golkel ten years, Klein and Gaede eight years, Hubner, Geiger and Jantzen 
four years, Koch three years, and Zahringer two years. 

These sentences were all confirmed by higher military authority with the 
exception of that passed on Jantzen ; this accused was later sentenced to 
death in another trial concerning other war criminals, and this last sentence 
was confirmed. 

B. NOTES ON THE CASE 

1. THE RELATIVE VALUE AS EVIDENCE OF PRE-TRIAL STATEMENTS 

It may fairly be said that five accused, Pahl, Pilz, Limberg, Thilker and Bott, 
were found not guilty as a direct result of the fact that Klein, Golkel, Hubner 
and Geiger withdrew in Court wholly or in large part the evidence which 
they had given in pre-trial statements. There were also less sensational 
but similar recantations of evidence relating to others among the accused. 
These circumstances gave rise to some discussion as to the relative value 
as evidence of pre-trial statements produced in Court in documentary form 
and of oral testimony delivered in the witness box. 

For the Defence it was argued that the oral evidence before the Court 
was the more reliable ; the previous statements were often in error though 
not through deceit. Mistakes were due to the circumstances in which they 
were made. It was said that: “ It is obvious that when the accused were 
questioned after their arrest they were in a state of great excitement ; un¬ 
prepared, they were taken out of their civil life and were confronted with 
facts and questions for which they were not prepared in any way. Names 
were read out to them too in connection with the question of whether the 
persons mentioned had participated in any actions. This might easily have 
caused confusion ; the general excitement also helped. In the meantime 
the accused had the opportunity to let these incidents pass through their 
minds in peace and to think everything over. This has clarified the picture. 
I think that the fact of the later discussion amongst the accused has contri¬ 
buted less to the clarification of the picture than the cold reflection on the 
part of the accused themselves.” 

The Prosecutor, on the other hand, submitted that the statements should 
be accepted as true, whether the retractions were due to untruth or confusion. 

In his summing up, the experienced Judge Advocate made some valuable 
comments on the relative value of different kinds of evidence and on the 
way in which evidence should be judged. His words were as follows: 

“ There is no method of placing evidence in rigid categories and 
saying that one category must be believed rather more than another 
category. You should consider each piece of evidence and consider 
its source, and then decide for yourselves what weight you think should 
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be attached to that source. It is usual to say that evidence given in 
the witness box on oath is likely to receive more weight than a statement 
made not on oath and not subject to cross-examination. In this 
particular case each of the statements which were made by the accused 
out of court were made in fact on oath ; so that in each case if you 
are going to compare the statements they made in the witness box 
with the statement they made before the trial, in each case what they 
said was on oath, and the only difference is that in one case they knew 
that afterwards they might be open to cross-examination. 

“ You have to consider the relative value which you attach to the 
statement made on oath before Court and the statement made here in 
Court in the light of all the circumstances. You are entitled to consider, 
and should consider, the circumstances in which the original statement 
was made—apparently made before contact with any other accused, 
before knowing who was going to be accused, the defence would say, 
and before perhaps they had turned the matter over in their minds, 
at any rate as much as they had by the time they came to court. 

“ When you consider the evidence that they gave in court you are 
entitled to bear in mind that all of them have been in contact with each 
other for a certain length of time, and the vast majority of them for 
quite a long time. We have had that put in the evidence, and that 
there was therefore an opportunity for consultation and discussion as 
to what actually did take place. It is a matter for you to decide what 
influence you think that has had on the evidence they have given. 
It might be argued on one side that that meant that any errors that were 
discovered were corrected ; on the other side it might be argued that 
there had been opportunity to discuss what it was best to say. 

“ Those are general considerations for you to consider when you 
consider the weight to be attached to each source of evidence which 
you take into account. Look in each case at the source ; look first 
and foremost at the man who makes the statement, and make up your 
minds what you think of him—whether you think he is honest, whether 
you think he is dishonest, whether you think he is accurate, or merely 
inaccurate just because he has got a faulty memory, or because he was 
not really in a good position to see what was happening, whereas another 
man may have been in a very good position to see what was happening. 
I think the point made by one of the defence counsel was that the 
driver of the lorry was at a vital spot, he ought to have seen exactly 
which persons were there and which persons were not. Take all 
these matters into consideration when you consider the value which 
you think it right to place on each piece of evidence which is given 
before you. 

“ I would only add on this matter one thing. Each accused has 
gone into the box. He was not compelled to go into the box ; he did 
so entirely voluntarily. Sometimes one is apt to say, or tempted to 
say: ‘ Well, he is the accused person. You cannot really place much 
reliance upon what he says.’ That would be an entirely wrong attitude 
in which to approach his evidence. Consider him just as any other 
witness in the box ; weigh him up, weigh up whether you think he is 
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honest or not, whether you think he is accurate or not, and matters 
of that kind, and let only one of your considerations be that he is the 
accused person. Weigh him up just as you would weigh up any other 
witness to see if you think you can rely upon what he tells you.” 

At a later point, the Judge Advocate stressed again : “ There is no rule 
that evidence given in the witness box must be given more weight than 
evidence, statements, taken on oath outside the Court. As I said earlier, 
take into account all the circumstances. . . 

2. QUESTIONS OF SUBSTANTIVE LAW 

The facts of the present case resemble in various ways those of the Trial 
of Karl Buck and Ten Others (*) and of the Trial of Werner Rohde and Eight 
Othersff) particularly the former. 

In both the former of these cases and the present one, the offence consisted 
in taking prisoners of war to a wood and shooting them without legal 
justification. As the Judge Advocate stated in his summing up in the 
present trial, such acts were in violation of Articles 2 and 3 of the Geneva 
Prisoners of War Convention of 1929. These provisions run as follows : 

“ Art. 2. Prisoners of war are in the power of the hostile Govern¬ 
ment, but not of the individuals or formation which captured them. 

“ They shall at all times be humanely treated and protected, 
particularly against acts of violence, from insults and from public 
curiosity. 

“ Measures of reprisal against them are forbidden. 

” Art. 3. Prisoners of war are entitled to respect for their persons 
and honour. Women shall be treated with all consideration due to 
their sex. 

“ Prisoners retain their full civil capacity.” 

The victims, like a number of those whose killing was alleged in the 
Trial of Karl Buck and Ten Others, were members of the Special Air 
Service and the defence pleaded was similar to the one put forward in that 
case • it was claimed on behalf of all of the accused that they acted under 
superior orders, that they believed that the victims had been tried and 
condemned to death for acting in support of the Maquis, and that the 
accused were not in a position to find out whether the shooting was illegal 
and had not the knowledge of International Law necessary to judge for 
themselves. 

(i) The Defence of Superior Orders (») 

Although Dr. Isselhorst, here a Prosecution witness, was cross-examined 
by Defence Counsel regarding the Fuhrerbefehl of 18th October, 1942, (*) 

(‘) See pp. 39-44. 

(*) See pp. 54-9. • 

( 3 ) As to the defence of superior orders see also p. 1 i. 

(*) See p. 42, footnote *. 











KARI. ADAM GOLKEL 


50 

few references were made to it in the speeches for the Defence, where it was 
simply claimed that, in so far as any of the accused could be shown to have 
been concerned in the killings alleged, they were acting under superior 
orders in performing the acts concerned. 

Counsel acting on behalf of all the accused quoted the following passage 
from paragraph 60 of Chapter VIII (The Courts of Law in Relation to Officers 
and Courts-Martial) of the British Manual of Military Law : 

"... How far a subordinate could plead the specific commands 
of a superior officer—such commands being not obviously improper 
or contrary to law—as justifying an injury inflicted on a civilian, is 
somewhat doubtful. In most cases the fact of the orders having been 
given would no doubt prove the innocent intent of the subordinate, and 
lead in practice to his acquittal on a criminal charge.” 

Counsel claimed that the same applied in the present instance, and went 
on to quote from paragraph 443 of Chapter XIV of the Manual the following 
words : " Undoubtedly, a court confronted with the plea of superior orders 
adduced in justification of a war crime is bound to take into consideration 
the fact that obedience to military orders, not obviously unlawful, is the 
duty of every member of the armed forces and the latter cannot, in conditions 
of war discipline, be expected to weigh scrupulously the legal merits of the 
order received. ...” 

The provisions of German Military Law in force at the time of the deed 
were, according to Counsel, even more favourable to the accused. According 
to German law, the soldier would only escape punishment on disobeying 
an order it he knew of its illegality ; it was not enough to show that he was 
in a position to suppose its illegality. If he carried out the order, he could 
only be punished if he exceeded his instructions or if he knew that they 
entailed a breach of criminal or military law. Such references to German 
aw said Counsel, were made relevent by a principle of International Law 
that a soldier could not be punished for an action which the law of his 
country compelled him to do. He added that International Law recognized 
that subordinates were not compelled to probe into the legality of an order. 
Only if an order was obviously unlawful was it wrong for the soldier to follow 
the order Counsel claimed that the orders binding the accused were more 
precise than those given to the persons found guilty in the ” Llandovery 
Castle Case , ( ) none of the present accused could have referred to the 
decision in this case of the German Supreme Court, in the event of disobedi- 

precedent hCir ^ ^ in a " Y Case ’ German court s were not bound by 

onJJi°Si, ad T t ^ ?? Koch had in fact refused to obe y the order of 

Oppelt that he should take part in the shooting, but he pointed out that 

szszs+r bo,h Nco ’ s and ** -* 

(') Annual Digest of Public International Law Cases 1923-24 IK . 

Command Paper (1921) Cmd n 4S i n that No - 225 * BnUsh 
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In his summing up the Judge Advocate made reference to the well-known 
passage from Oppenheim-Lauterpacht, International Law, 6th Edition 
revised, pp. 452-453, which is reproduced in paragraph 443 of Chapter XIV 
of the Manual of Military Law.( l ) It was no defence to plead superior 
orders when these were obviously unlawful, as they were in the Llandovery 
Castle ” Case. Nor did the defence hold good if an accused cither knew 
that the orders were unlawful or must be deemed from the surrounding circum¬ 
stances to have known that they were unlawful .(*) 

(«) The Remaining Defence Argument i 

The Defence did not claim that in fact a trial of the victims had been held ; 
the plea put forward was that both Isselhorst and Ernst were lawyers and 
the accused had to assume that the order which they received was justified. 
The latter were not able to judge scrupulously the legality of their orders 
but could only ask themselves whether these orders could be legal In this 
connection Counsel claimed that the accused all knew of the leader order 
which Isselhorst had mentioned. The accused knew that there was some 
connection between the parachutists and the Maquis, which were operating 
in the district, and it was therefore reasonable for them to assume that the 
actions of the parachutists were illegal since the Maquis movement itselt 
was, according to the Defence, a violation of International Law. As the 
latter constituted an example of civilian intervention into warfare and did 
not fall within the scope of Articles 1 and 2 of the Hague Convention No. IV 
of 1907, it was contrary to International Law, and it was therefore not 
necessary for the Defence to touch on the question whether the armistice 
between Germany and France made the Maquis movement an illegal one. 

Articles 1 and 2 of the Hague Convention, to which the Defence referred* 
provide as follows: 

«* Ait. 1. The laws, rights, and duties of war apply not only to the 
army, but also to militia and volunteer corps fulfilling all the following 
conditions:— 

(1) They must be commanded by a person responsible for his 
subordinates ; 

(2) They must have a fixed distinctive sign recognizable at a distance , 

(3) They must carry arms openly ; and 

(4) They must conduct their operations in accordance v«th the 
laws and customs of war. 

In countries where militia or volunteer corps constitute the army, or 
form part of it, they are included under the denomination " army.” 

“ Art. 2. The inhabitants of a territory not under occupation w ho, 
on the approach of the enemy, spontaneously take up arms to resist 
the invading troops without having had time to organize themselves in 
accordance with Article 1, shall be regarded as belligerents if they 
carry arms openly, and if they respect the laws and customs of war. 

( 1 ) See pp. 14-15. 

( 2 ) See p. 16. 
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few references were made to it in the speeches for the Defence, where it was 
simply claimed that, in so far as any of the accused could be shown to have 
been concerned in the killings alleged, they were acting under superior 
orders in performing the acts concerned. 

Counsel acting on behalf of all the accused quoted the following passage 
from paragraph 60 of Chapter VIII (The Courts of Law in Relation to Officers 
and Courts-Martial) of the British Manual of Military Law : 

"... How far a subordinate could plead the specific commands 
of a superior officer—such commands being not obviously improper 
or contrary to law—as justifying an injury inflicted on a civi'ian, is 
somewhat doubtful. In most cases the fact of the orders having been 
given would no doubt prove the innocent intent of the subordinate, and 
lead in practice to his acquittal on a criminal charge." 

Counsel claimed that the same applied in the present instance, and went 
on to quote from paragraph 443 of Chapter XIV of the Manual the following 
words: Undoubtedly, a court confronted with the plea of superior orders 

adduced in justification of a war crime is bound to take into consideration 
the fact that obedience to military orders, not obviously unlawful, is the 
duty of every member of the armed forces and the latter cannot, in conditions 
of war discipline, be expected to weigh scrupulously the legal merits of the 
order received. ...” 

The provisions of German Military Law in force at the time of the deed 
were, according to Counsel, even more favourable to the accused. According 
to German law, the soldier would only escape punishment on disobeying 
an order if he knew of its illegality ; it was not enoueh to show that he was 
in a position to suppose its illegality. If he carried out the order, he could 
only be punished if he exceeded his instructions or if he knew that they 
entailed a breach of criminal or military law. Such references to German 
law, said Counsel, were made relcvent by a principle of International Law 
that a soldier could not be punished for an action which the law of his 
country compelled him to do. He added that International Law recognized 
that subordinates were not compelled to probe into the legality of an order. 
Only if an order was obviously unlawful was it wrong for the soldier to follow 
the order Counsel claimed that the orders binding the accused were more 

th ?n g ' Ven 1° ‘ hc persons found g uilt y in the “ Llandovery 
Castle Case , ( ) none of the present accused could have referred to the 
decision in this case ol the German Supreme Court, in the event ofdisobedi- 

precedent hClr ^ ^ ^ CaSC ’ Gernian courts were not bound by 

th i‘ KoCh had in fact refused to ob «y the order of 
Oppel that he should take part in the shooting, but he pointed out that 

SSC5SS4T NC0 ' S and c “ ,hat the 
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In his summing up the Judge Advocate made reference to the well-known 
passage from Oppenheim-Lauterpacht, International Law, 6th Edition 
revised, pp. 452-453, which is reproduced in paragraph 443 of Chapter XIV 
of the Manual of Military Law.if) It was no defence to ptead superior 
orders when these were obviously unlawful, as they were in the Llandovery 
Castle ” Case. Nor did the defence hold good if an accused either knew 
that the orders were unlawful or must be deemed from the surrounding circum¬ 
stances to have known that they were unlawful .(*) 


(i/) The Remaining Defence Arguments 

The Defence did not claim that in fact a trial of the victims had been held , 
the plea put forward was that both Isselhorst and Ernst were lawyers and 
the accused had to assume that the order which they received was justified. 
The latter were not able to judge scrupulously the legality of their orders 
but could only ask themselves whether these orders could be legal. In this 
connection Counsel claimed that the accused all knew of the leader order 
which Isselhorst had mentioned. The accused knew that there was some 
connection between the parachutists and the Maquis, which were operating 
in the district, and it was therefore reasonable for them to assume that the 
actions of the parachutists were illegal since the Maquis movement itselt 
was, according to the Defence, a violation of International Law. As the 
latter constituted an example of civilian intervention into warfare and did 
not fall within the scope of Articles 1 and 2 of the Hague Convention No. 
of 1907 it was contrary to International Law, and it was therefore not 
necessary for the Defence to touch on the question whether the armistice 
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Articles 1 and 2 of the Hague Convention, to which the Defence referred* 
provide as follows: 

" Art. 1. The laws, rights, and duties of war apply not only to the 
army, but also to militia and volunteer corps fulfilling all the following 

conditions:— 

(1) They must be commanded by a person responsible for his 
subordinates ; 

(2) They must have a fixed distinctive sign recognizable at a distance , 

(3) They must carry arms openly ; and 

(4) They must conduct their operations in accordance vwth the 
laws and customs of war. 


In countries where militia or volunteer corps constitute the army, or 
form part of it, they are included under the denomination army. 

“ Art. 2. The inhabitants of a territory not under occupation who, 
on the approach of the enemy, spontaneously take up arms to resist 
the invading troops without having had time to organize themselves in 
accordance with Article 1, shall be regarded as belligerents if they 
carry arms openly, and if they respect the laws and customs of war. 


(>) See pp. 14-15. 
( s ) See p. 16. 
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The Prosecutor regarded paragraph 37 of Chapter XIV of the British 
Manual of Military Law as a correct and relevant statement of international 
Law: 


“ It is not, however, for officers or soldiers in determining their 
conduct towards a disarmed enemy to occupy themselves with his 
qualifications as a belligerent. Whether he belongs to the regular 
army or to an irregular corps, is an inhabitant or a deserter, their duty 
is the same: they are responsible for his person and must leave the 
decision of his fate to competent authority. No law authorizes them 
to have him shot without trial, and international law forbids summary 
execution absolutely. If his character as a member of the armed forces 
is contested he should be sent before a Court for examination of the 
question.” 


He claimed that further paragraphs of Chapter XIV corresponded to the 
provisions of the Geneva Prisoners of War Convention, 1929, regarding 
the trial of prisoners, were binding on the authorities holding the captives 
whose execution was alleged. The relevant passages of the Geneva Con¬ 
vention are contained in Articles 60-67. Article 60 states: “ At the com¬ 
mencement of a judicial hearing against a prisoner of war, the detaining 
Power shall notify the representative of the protecting Power as soon as 
possible, and in any case before the date fixed for the opening of the hearing. 
. . .” Article 62 gives an accused prisoner the right to be assisted by a 
qualified advocate of his own choice. Article 66 provides that: “ If sentence 
of death is passed on a prisoner of war, a communication setting forth in 
detail the nature and the circumstances of the offence shall be addressed as 
soon as possible to the representative of the protecting Power for transmission 
to the Power in whose armed forces the prisoner served. The sentence shall 
not be carried out before the expiration of a period of at least three months 
from the date of the receipt of this communication by the protecting Power.” 


The Judge Advocate said that there was evidence, not of any trial, but 
only of a J ecision taken by Dr. Ernst, possibly in consultation with Dr. 
Isselhorst. He agreed with the view that, even if the victims had been carry¬ 
ing on operations in breach of International Law, it was not lawful to execute 
them without trial. 

The Prosecutor said that there was ample evidence that the victims were 
in uniform when captured, and, in support of his claim that their activities 
were legal, he quoted paragraph 45 of Chapter XIV of the Manual: “ Train 
wrecking, and setting on fire camps or military depots are legitimate means 
of injuring the enemy when carried out by members of the armed forces.” 
He submitted that the activities of the British troops involved were covered 
by these terms. As the Judge Advocate reminded the Court, however, the 
Defence claimed, not that the activities of the parachutists were actually 
illegal but only that it was reasonable in the circumstances for the accused 
to regard them as illegal. The Judge Advocate concluded that it would be 
possible for the Court to proceed on the assumption that the victims were 
entitled to the protection of the Geneva Prisoners of War Convention. 


(Hi) The Scope of the Words “ Concerned in the Killing " 

The trial is also of legal interest in that it illustrates the various courses 
of Mion wh ch hav= ten held lo make an .censed guilty of the war enme 
Of being “ concerned in the killing ” of prisoners of war. On this wording 
the Judge Advocate, in his summing up, made the following comment. 

“ it is for the members of the Court to decide what participation is 
fairly within the meaning of those words But it is quite clear t a 
those words do not mean that a man actually had to be ‘present f th J 
site of the shoot,ne ; a man would be concerned in the shooting if 
he was 50 miles away if he had ordered it and had taken the executive 
steps to set the shooting in motion. You must consider not on y 
physical acts done at the scene of the shooting, but whether a particular 
accused ordered it or took any part in organizing it, even if he was not 
present at the wood.” 








TRIAL OF WERNER ROHDE AND EIGHT OTHERS 


BRITISH MILITARY COURT, WUPPERTAL, GERMANY, 

29th may- 1st June, 1946 
A. OUTLINE OF THE PROCEEDINGS 


Wolfgang Zeuss, Magnus Wochner. Emil Meier, Peter Straub, Fritz 
Hartjenstein, Franz Berg, Werner Rohde. Emil Bruttel, and Kurt Aus Dem 
Bruch, were charged with committing a war crime in that they at Stuthof/ 
Natzweiler. France, in or about the months of July and August, 1944, in 
violation of the laws and usages of war, were concerned in the killing' of 
four British women when prisoners in the hands of the Germans. 

The accused were all officials attached to Stuthof/Natzweiler camp, 
except Berg, who was a prisoner there. It was shown that two members of 
the Womens Auxiliary Air Force (W.A.A.F.) and two of the First Aid 
Nursing Yeomanry (F.A.N.Y.), British Units, one of the four being of 
French nationality, had been sent to France in plain clothes to assist British 
liaison officers whose mission was to establish communications between 
London and the Resistance Movement in France. They were captured 
and eventually taken to Karlsruhe prison. After some weeks they were 
delivered to Natzweiler camp, where they were injected with a lethal drug 
and then cremated. It was alleged that the circumstances of their death 
constituted a war crime for which the accused were in different ways respon- 
a'j’ ^ 0unse * f° r Meier and Aus Dem Bruch were told by the Judge 
Advocate that they need not deal with these two accused in their final 
addresses, and the two were found not euilty. 

Hartjenstein was Kommandant of the camp. There was no definite 
evidence that he was present at the killing, and he claimed that he was 
away from the camp at the time and that he did not know of the events 
alleged until after capture. It was established, however, that he was present 
at a party in the camp, the date of which was, according to some evidence, 
the same as that of the killings. 


■ -i och " er w as the head of the political department at the camp, being 
independent of Hartjenstein and directly under the orders of the Security 
Police in Berlin. He claimed that someone from the criminal department 
at Karlsruhe brought the lour women to his office, saying that they were to 
be executed and that he sent them away, saying that the matter did not 
concern him. He also denied having had any knowledge or the actual 
killings until after his capture. There was no evidence that he was present 
at the killings, but one witness said that Straub could not perform a cremation 
without Wochner’s authority. 


Rohde was a medical officer at the camp and admitted giving at least one 
injection, intending to kill. He claimed, however, that he only performed 
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this distasteful task because he had orders to do so from one Otto : the 
latter, however, was shown to be merely an officer under a course of 
instruction with no official authority in the camp. 

Rohde admitted that Otto showed him no evidence of a sentence of death 
having been passed on the victims. 

Straub was in charge of the camp crematorium, but claimed that he was 
in Berlin at the time of the offence ; on this point, however, there was a 
conflict of evidence, and one witness stated that Straub had actually told 
him that he was present at the executions. 

Against Zeuss, a staff sergeant at Natzweiler, the evidence consisted of 
an affidavit statement, that he, along with Straub, had been seen taking 
prisoners backwards and forwards,” and the evidence of Wochner. that 
Zeuss was usually present at executions. Zeuss claimed that he was on 
leave at the time of the killings, and in this he was to some extent supported 
by the other accused. 

Berg was a prisoner whose task was to work the oven of the crematorium. 
He admitted that he lit the oven on the occasion but without knowing that 
there was anything unusual in the circumstances. No one claimed that he 
took part in the execution, and his own account was that he was locked in 
his room and that a fellow-pi isoner watched and related the events to 
him as they happened. 

Bruttel a first aid N.C.O. at Natzweiler, admitted that he obeyed an 
order to bring the drug and that he heard, in conversations between the 
doctors and other officers in the camp, references to “ the four women 
spies ” “ we cannot escape the order ” and " execution.” He claimed, 
however, that he had no clear idea that an execution was intended when 
he received his order. He was outside the room where the executions 
took place ; he would have preferred to leave the crematorium altogether 
but could not do so without a lamp. 

It was not shown that there existed any warrant for the execution ol the 
victims. There was evidence that the papers relating to three of them 
during their stay in Karlsruhe prison provided no record of a trial or a 
sentence of death. 

Zeuss, Meirer and Aus Dem Bruch were found not guilty. The remaining 
accused were found guilty ; Rohde was sentenced to death by hanging, 
Hartjenstein to imprisonment for life, and Straub, Woch er. Berg and Bruttel 
to imprisonment for thirteen, ten, five and four years respectively. 

The findings and sentences were confirmed, and put into execution. 

B. NOTES ON THE CASE 

1. THE OFFENCE ALLEGED 

The charge alleged a killing, contrary to the laws and usages of war of 
British women when prisoners in German hands. Neither the Prosecutor 

E 









56 


WERNER ROHDE 


nor the Judge Advocate attempted to argue on the basis of the Geneva 
Prisoners of War Convention, however, and the only references to conven- 
tional International Law were made to Articles 29 and 30 of the Hague 
Convention.!') The lack of greater clarity in the allegation would seem to 
have arisen out of the prevailing doubts as to the legal status of the victims 
(see under the next heading). In discussing the plea of superior orders 
the Judge Advocate stated : •• You begin, of course . . . from the point 
of view that the laws of humanity demand that no-one shall be put to death 
by a fellow human being ..." 

Regarding the meaning of the term, “ concerned in the killing,” con- 
tained in the charge, the Judge Advocate explained that to be concerned in 
a killing it was not necessary that any person should actually have been 
present. None of the accused was actually charged with killine any of the 
women concerned. If two or more men set out on a murder and one stood 
half a mile away Jrom where the actual murder was committed, perhaps to 
keep guard, although he was not actually present when the murder was 
done, if he was taking part with the other man with the knowledge that that 
other man was going to put the killing into effect then he was just as guiltv 
as the person who fired the shot or delivered the blow. 

2. THE PLEA THAT THE KILLING WAS LEGAL UNDER ARTICLES 29 AND 30 OF 
THE HAGUE CONVENTION 

tte or C l»7 9 r“d ”?oUow 1 RC8,, '‘ , ‘ i0nS ,he lv,h 

i ^ rt ‘ A Person can only be considered a spy when acting 
clandestinely or on false pretences, he obtains or endeavours to obtain 
information ,n the zone of operations of a belligerent, with the intention 
of communicating it to the hostile party. 

“ Accordingly soldiers not wearing a disguise who have penetrated 
into the zone of operations of the hostile army for the purpose of 
obtaining information arc not considered spies. Similarly, the follow¬ 
ing are not considered spies: Soldiers and civilians entrusted with the 
delivery of despatches intended either for their own army or for the 
enemy s army, and carrying out their mission openly. To this class 
likewise belong persons sent in balloons for the purpose of carrying 

, and ’ ge " erally ’ of maintaining communications between 
the different parts of an army or a territory. 

previous trial. W '*** ^ 3Ct $ha11 not be P unished without 

One of the Defence Counsel, acting on behalf of all the accused in this 
instance, argued that the evidence had shown that the four victims were 

iTun*? M 1 An ? e , 3 ° had r " lfillcd ' A ““ who secret 

or under false pretext received or attempted to receive messages in the 
country occupied by the enemy. The victims had landed in France without 

(') See below. ~ - 
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uniforms and had contacted the Resistance Movement. Article 30 simply 
stated that a sentence must have preceded the execution, but nowhere was 
it explained how such a sentence should have been arrived at. Counsel 
quoted the opinion of Professor Mosler, that: “ Treatment according to 
usages of war does not require the lawful guarantee of a proper trial. It is 
sufficient to ascertain that a war criminal offence has been committed . . . 
Usages of war do not know of any regulations on who could pass the 
sentence. Normally the commanding officer of the troops who brought 
about the arrest would be the one to ascertain the guilt, the punishment, 
and the execution, and would order the execution. It must be remembered 
that the Nazi regime used unusual methods in some of its activities. Counsel 
for the Prosecution had alleged that the documents of the prison showed 
that no legal proceedings had taken place because nothing was mentioned in 
those documents concerning a sentence. The sentence was only entered on 
such documents, however, when the institutions concerned also carries out 
the execution, so that they could know how many days the party concerned 
was confined. In the case of political crimes where usually the Gestapo 
dealt with the matter the prison was given no such instruction. Counsel 
stated: “ For us Germans the government in the last years have given us 
an enormous number of special courts amongst wnich I myself have lound 
S.S. courts, S.D. courts, courts w ho everywhere decided the fate of a human 
being and normally passed sentences of death . . . Quite a number ot 
the accused in as much as they are only small men cannot be expected to 
know that perhaps there was no sentence, and finally it is my point of view 
that the sentence by a full court was not required in this case but a sentence 
bv a single person may have sufficed. (') 

International Law, it was argued, did not lay down the manner in which 
spies should be executed, and instantaneous painless death by injection 
could be considered a humane method. Counsel suggested that a soldier 
might have found difficulty in shooting or hanging women. 

In reply to these arguments, the Prosecutor admitted that, while the 
victims’ mission was not connected with espionage, they might nevertheless, 
on the least favourable interpretation, be possibly classified as spies. Had 
they had a trial by a competent court and subsequently been lawfully 
executed by shooting this case would never have been brought. The 
Defence however, had not shown that there was any trial. No death 
sentence was ever communicated to these women nor did they ever, in the 
Prosecution’s submission, appear before any court. Someone in authority 
issued orders for all inmates to be indoors between eight and nine dur.ng 
the evening. The victims were injected with secrecy and at the same time they 

7«, Similarly in the Trial of Karl Buck and ten others (see p. 39), the Defence argued that, 
in order to do justice to the accused, the Court must" return to the conception ol jusuce 
as it was prevalent at that time.” In Germany there were in operation, not only courls- 
martial but also “ so-called S.S. and police courts lor German persons and member of 
the S.S." He claimed that the evidence of Dr. lsselhorst had proved that the accused 
had not “ shot the victims out of spite," but that a " security police trial preceded the 
shom£g : the same witness had shown that " the first basic fact of a tnal was here 
that means that the accused were given a hearing. The shot persons were questioned 
and ,“t»nu wire taken down in writing." As a result of such examinations, 
Ernst had come to his decision. 
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nor the Judge Advocate attempted to argue on the basis of the Geneva 
Prisoners of War Convention, however, and the only references to conven¬ 
tional International Law were made to Articles 29 and 30 of the Hague 
Convention.! 1 ) The lack of greater clarity in the allegation would seem to 
have arisen out of the prevailing doubts as to the legal status of the victims 
(see under the next heading). In discussing the plea of superior orders 
the Judge Advocate stated : " You begin, of course . . . from the point 
of view that the laws of humanity demand that no-one shall be put to death 
by a fellow human being ..." 

Regarding the meaning of the term, " concerned in the killing,” con¬ 
tained in the charge, the Judge Advocate explained that to be concerned in 
a killing it was not necessary that any person should actually have been 
present. None of the accused was actually charged with killing any of the 
women concerned. If two or more men set out on a murder and one stood 
halt a mile away Irom where the actual murder was committed, perhaps to 
keep guard, although he was not actually present when the murder was 
done, il he was taking part with the other man with the knowledge that that 
other man was going to put the killing in»o effect then he was just as guiltv 
as the person who fired the shot or delivered the blow. ' 

-. THE PLEA THAT THE KILLING W AS LEGAL UNDER ARTICLES 29 AND 30 OF 
THE HAGUE CONVENTION 

JH onload 2 annKed 10 ,he lv,h H “ E ” Co "' e "' 

i A P erson can only be considered a spy when, acting 

r CnCeS ' hC ° btainS ° r ^deavours to obtatn 
information in the zone of operations of a belligerent, with the intention 
of communicating it to the hostile party. 

- , ’ ^ ordlngly soldiers not wearing a disguise who have penetrated 
into the zone of operations of the hostile armv for the purpose of 
obtaining information are not considered spies. Similarly the follow- 

ZZ’S =£■ Ti Soldiers an/dvilta, JsuTJmZ 
delivery of despatches intended either for their own army or for the 
enemy s army, and carrying out their mission openly. To this class 
likewise belong persons sent in balloons for the purpose of canying 

foe P d1fferent d narts 8e .r Crally ’ ° f maimainin g communications between 
me cntlercnt parts of an army or a territory. 
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(*) See below. 
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uniforms and had contacted the Resistance Movement. Article 30 simply 
stated that a sentence must have preceded the execution, but nowhere was 
it explained how such a sentence should have been arrived at. Counsel 
quoted the opinion of Professor Mosler, that: “ Treatment according to 
usages of war does not require the lawful guarantee of a proper trial. It is 
sufficient to ascertain that a war criminal offence has been committed . . . 
Usages of war do not know of any regulations on who could pass the 
sentence. Normally the commanding officer of the troops who brought 
about the arrest would be the one to ascertain the guilt, the punishment, 
and the execution, and would order the execution." It must be remembered 
that the Nazi regime used unusual methods in some of its activities. Counsel 
for the Prosecution had alleged that the documents of the prison showed 
that no legal proceedings had taken place because nothing was mentioned in 
those documents concerning a sentence. The sentence was only entered on 
such documents, however, when the institutions concerned also carries out 
the execution, so that they could know how many days the party concerned 
was confined. In the case of political crimes where usually the Gestapo 
dealt with the matter the prison was given no such instruction. Counsel 
stated: “ For us Germans the government in the last years have given us 
an enormous number of special courts amongst which I myself have found 
S.S. courts, S.D. courts, courts who everywhere decided the fate of a human 
being and normally passed sentences of death . . . Quite a number of 
the accused in as much as they are only small men cannot be expected to 
know that perhaps there was no sentence, and finally it is my point of view 
that the sentence by a full court was not required in this case but a sentence 
by a single person may have sufficed." (’) 

International Law, it was argued, did not lay down the manner in which 
spies should be executed, and instantaneous painless death by injection 
could be considered a humane method. Counsel suggested that a soldier 
might have found difficulty in shooting or hanging women. 

In reply to these arguments, the Prosecutor admitted that, while the 
victims’ mission was not connected with espionage, they might nevertheless, 
on the least favourable interpretation, be possibly classified as spies. Had 
they had a trial by a competent court and subsequently been lawfully 
executed by shooting this case would never have been brought The 
Defence, however, had not shown that there was any trial. No death 
sentence was ever communicated to these women nor did they ever, in the 
Prosecution’s submission, appear before any court. Someone in authority 
issued orders for all inmates to be indoors between eight and nine dur.ng 
the evening. The victims were injected with secrecy and at the same time they 


(> i Similarly in the Trial of Karl Buck and ten others (see p. 39), the Defence argued that 
in order to do justice to the accused, the Court must ** return to the conception of^uce 
as it was prevalent at that time." In Germany there were in operation, not only courts- 
mirtial but also “ so-called S.S. and police courts for German persons and members of 
the S.S.” He claimed that the evidence of Dr. lssclhorst had proved that the accused 
had not “ shot the victims out of spite,” but that a “ security police trial preceded the 
shocks • the same witness had shown that " the first basic tael of a trial was there 
that means that the accused were given a hearing. The shot persons were questioned 
and th“r^staVements were taken down in writing." As a result of such examinations. 
Ernst had come to his decision. 
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were told they were being injected against typhus. They were then im¬ 
mediately cremated. Could the secrecy and the circumstances of their 
killing be reasonable inferred to be in the interests of humanity ? ( l ) 

In his summing up. the Judge Advocate began by pointing out that a 
person who takes part in a judicial execution bears, of course, no criminal 
responsibility. There was no real definition of a spy, but Article 29 cave 
several examples of persons who could not be regarded as such. ~The 
Court might chose to interpret the reference to “ persons sent in balloons 
lor the purpose of carrying despatches and generally, of maintaining com¬ 
munications between the different parts of an army or a territory ” as 
including within its scope persons sent by aircraft for the purpose of main¬ 
taining communications. If the victims had been obviously spies, their 
being such might have been a mitigating circumstance which the accused 

r'l P : SS, r iy , but l . he doubt which existed on the point made it all 
the more clear that they should have been given a trial. The law on the 

point was set out in paragraph 37 (Duty of officers as regards legal status of 
combatants) of Chapter XIV of the Manual of Military Law C) The 

he cmild s V e° Ca,e ’ afte r r t VieWing ,hc evidence on the Point,'concluded that 
he could see no proof that a trial in any real sense was held. A separate 

issue was whether or not the accused actually regarded the execution as 
being a judicial one ; the Judge Advocate thought it legally sound to plead 
that the accused did so, if it could be proved in fact. P 

3. THE PLEA OF SUPERIOR ORDERS 

On behalf of the accused, it was pleaded that German Militarv Law 
demanded than an order had to be carried out unless the accused knew 

E eve^'^a^ordefh^d"^ ^ AdV ° Cate pointed out 

unlawful order The n r T g ' Ven ’ "° 0ne was ob ''£ed to obey an 

5E Sr 1 ~ sr. an st. 

4. EVIDENCE BY ACCOMPLICES 

the circumstances of 'thL Prosecu '°', P oin ‘ed out that 

were performing lawful executions see d 41 y hdt ,he accused thought that thev 
(•) See p. 52. ’ 

( 3 ) See p. 16. 

* 
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Who are also charged, or obviously cOuld be charged, with having taken 
part in the same offence.” He warned the Court that the evidence of a 
accomplice must be regarded always with the greatest suspicion. Every 
accomplice is giving evidence which is of a tainted nature. He may have 
? 0[ td | ing the truth himself. He may be trying .0 eccul- 

nate himself and throw the blame on somebody else, and there may be a 
bundmd and one masons why he should no. be telling the truth .. . 
This does not mean that you cannot believe him or you cannot accept the 
evidence of an accomplice, but it means that before you do so you must 
first caution yourselves on those lines. If, having done so and in spite of 
having so warned yourselves, you believe that what he is 
vou are perfectly free to act upon his evidence. He added . When you 
are looking for corroboration of an accomplice’s evidence one accomplice 
cannot corroborate another.” 

In making these remarks the Judge Advocate was applying to the case 
the practice followed in English Criminal Law, according to which where 
a witness was himself an iccomplice in the very crime to which an mdict- 
ment relates it is the duty of the judge to caution the jury strongly as to 
the invariable danger of convicting upon such evidence without cor ™^ ra ‘ 
lion Moreover this corroboration must confirm not merely a materia 
' , t u e witness’s story, but some particular which connects the 

particular Corroboration by another accomplice, or 

Sby' "a«o‘mplic«, di e* suffice But these common*, 

rules as to the necessity of corroborating accomplices amount onl> to a 
caution and not to a command. () 


(i) Kenny, Outlines of Criminal Law , 15th Edition, pp. 459-461. 


CASE No. 32. 


TRIAL OF LIEUTENANT GENERAL HARUKEI ISAYAMA 
AND SEVEN OTHERS 

UNITED STATES MILITARY COMMISSION, SHANGHAI, 

1st-25th july, 1946 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

It was charged that the accused. Lieutenant-General Harukei Isayama, 
Colonel Seiichi Furukawa, Lieutenant-Colonel Naritaka Sugiura, Captain 
Yoshio Nakano, Captain Tadao Ito, Captain Masaharu Matsui, First- 
Lieutenant Jitsuo Date and First-Lieutenant Ken Fujikawa did each “ at 
Taihoku, Formosa, wilfully, unlawfully and wrongfully, commit cruel, 
inhuman and brutal atrocities and other offences against certain American 
Prisoners of War, by permitting and participating in an illegal and false 
trial and unlawful killing of said prisoners of war, in violation of the laws 
and customs of war." The charges asserted that the offences of the first 
two accused were committed “ on or between 14th April, 1945 and 19th 
June, 1945,” and those of the others “ on or between 21st May, 1945 and 
th June. 1945 ; and that each of the accused except the first two 

mentioned above committed the offences charged “ as a member of a 
Japanese Military Tribunal.” 

When taken together, the charge and accompanying Bill of Particulars 
which specified the offences asserted that the accused Lieutenant-General’ 
Harukei Isayama did ‘‘permit, authorize and direct an illegal, unfair, 
unwarranted and false trial ” before a Japanese Military Tribunal of certain 
American prisoners of war, did “ unlawfully order and direct a Japanese 
Ml ' lt * l ’ y ,7 nbunal to sentence to death these American prisoners of war, 
and did ‘‘ unlawfully order, direct and authorize the illegal execution ” of 
the American prisoners of war. The charge and accompanying Bill of 
Particulars against the accused. Colonel Seiichi Furukawa, were similar 
except as to those relating to the appointment and convening of the Japanese 
‘ ilitary Tribunal. With respect to the accused Lieutenant-Colonel Naritaka 
Sugiura, Captain Yoshio Nakano, Captain Tadao Ito, Captain Masaharu 

nL ™ F,rst - L ' eu ‘ e " ant J^suo Date and First-Lieutenant Ken Fujikawa, 
the Charges and Bills of Particulars asserted that they as members of the 
Japanese Military Tribunals did “ knowingly, wrongfully, unlawfully and 
falsely try, prosecute and adjudge certain charges” against the leveral 
American prisoners of war “ upon false and fraudulent evidence and without 
afiordmg said prisoners of war a fair hearing,” did “ knowingly, unlawfully 
and wilfully sentence the several American prisoners of war to be put to 
death, resulting in their unlawful death. Several of the accused were further 
charged in their capacities as chief judge and prosecutors and those 
who acted as judges were further charged with the wrongful and wilful 
ailure to perform their duties as such judges and with the failure and neglect 
to provide a fair and proper trial. 
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The accused pleaded not guilty. 

2 THE EVIDENCE BEFORE THE COMMISSION 

fourteen airmen were for p October 1944, on which the 

- weix*noMried by .he Japanese wi.h .heir fellow 

crew-members. 

The Law in q „«io. provided |ha, i.s nlS 

airmen within the jurisdiction of the out any of the 

would be meted out to all £ nemy ki „ woun d or intimidate 

following: bombing and strafing, wdh intent to kill, wo ^ ^ 

civilians ; bombing and strafing h mbine an d strafing non-military 
objectives of non-military nature, s J nces . disregarding human 

objectives apart from unavoi «. entering into the jurisdiction 

rights and carrying out ,nhui ™ t ' he f oree oine. Death was provided 

with intentions of .^Tid^accordina to circumstances, could be changed 
as the punishment, but this, accora g s The law sta ted that 

to imprisonment for '' f f° r for ",° . k v the appropriate commander ; and 

the punishment would be carne Mi i'i tarv Tribunal at Taihoku composed 
provided for the establishment under its command, and 

of officers of the 10th Area Army he spec i a i court-martial to the 

for the applicability of the Jed^haf anyone violating this law 

by the commander. 

' All of the fourteen £i"«^ 

AmScnn“™ we“ falsified before .he .rial by .he Japanese Conn or 
before the Japanese Court records were completed. 

"of Ihosewho^ had .he .ask of wording .he in.erroga.ions. 
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The accused denied the falsification and claimed that admissions of guilt 
had been made by the airmen. 

It was the contention of the accused in the present trial that, in accordance 
with Japanese War Department directives, the 10th Area Army asked 
instructions of the Central Government during the pre-trial investigations 
and forwarded statements of opinion prior to referring the cases for trial. 
A reply came back from Tokyo stating that if the opinions given were 
correct, severe judgment should be meted out. The accused Isayama, 
Chief of Staff, 10th Area Army, was advised of all proceedings. During 
the absence of Furukawa from headquarters on a trip around Formosa, 
his assistant. Major Matsuo (') sent the final reports of investigation to 
General Ando (') and Ando ordered the trials of the American airmen and 
appointed the Military Tribunal. 


The accused Sugiura was the chief judge on all cases ; Nakano was 
associate judge on all cases ; Date was the judicial judge on the trial of 
three airmen ; Matsui was the nrosecutor in the case against two airmen, 
and the judicial judge in the cases against five other airmen ; Fujikawa 
was the judicial judge in the case of two airmen ; and Ito was the prosecutor 
in the trial of one airman and the judicial judge in the trial of another 
airman. 

The fourteen Americans were tried in units according to the planes of 
which they were crew members. There were six cases, all brought to trial 
on 21st May, 1945. The American airmen were not afforded the oppor¬ 
tunity to obtain evidence or witnesses on their own behalf. The defence 
attempted to justify this, first on the ground that lack of personnel and 
facilities made it impossible to permit the airmen to go to the scenes of 
their alleged indiscriminate bombings and strafings. and secondly on the 
ground that the airmen were given full opportunity in court to make 
whatever statements they wished. Some testimony was adduced by the 
prosecution in the United States trial to show that, except for the charges, 
no other document or evidence was interpreted to the airmen, and that they 
were not defended by counsel. 


There was some evidence indicating taat, under the Japanese system of 
military justice, an accused was not allowed defence counsel in time of war ; 
the evidence before a tribunal was largely documentary, based on admissions 
and statements of the accused in pre-trial interrogations and reports of 
damage and investigations by the gendarmerie ; and the accused might 
testily before the tribunal and might introduce evidence on his behalf. It 
was the contention of the defence that this was the procedure followed in 
each of the trials of the fourteen American airmen, and this procedure, it 
was testified, was the normal one. 

It was the contention of the defence that since an intention on the part 
ol the Japanese Prosecution to demand the death penalty had been approved 


commi " ed suidde ^fore the date of the trial before the United 
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Se" 5 

the trials. The commander, And , , Tokvo On the 

»" £ jun?' 1945 ?Se 0 Am”ricM re fSn were lined up in f">« » f 

ZSZ and ihen buried in Iha. ditch. 

The Japanese records of tnal relating <0 ttase A„e^air^.»d 

which were turned over to ““ tre J, der and^etc written up as 

* ,he raords of ,he ' ria ' s 

until after the war. 

The following paragraphs se, out further detail, relating .0 each accused. 

„ noi .ic rhief of Staff of the 10th Area Army, 
Isayama. a Lieute " ant .^^’ d f he com mander on all matters. H.s 
was in a position to advise American airmen lay in his discuss.ons 
connection with the tna s o chief Q f t h e Judicial Department, 

with the commander and with ^™ a JJj^ tructtons was sent to Tokyo on 
at the time when the original r q charges against the defendants 

14th April, 1945 : in his con»d«uon chief judge and 

on or about 16th May. ’ t the c i ose 0 f the trial on 21st May, 

members of the judicia e p Tokyo for final instructions on 

1945 ; in the preparation of a on of the instructions received 

22nd May, 1945 ; in his receipt an P "8 the comma nder the protocol 
from Tokyo ; in his receiving and _passi g ^ t0 Furu kawa that 

of judgment and order ^xecu . jnstructions t0 a ll involved in the 

Sr^othe Amends as the purported records of tna. show. 

Furukawa, a Co,one, as ch«of ,he j-JJ- S 

to have been in a positi ^ the military tribunal, the chief of 

ordinates, but of the K\ J means of his interpretations of the facts and 

airmen. He was .he chief proseculor of 

the military tribunal. 

He was absent from hi ^nsfructi'ons'"r^lative to the inter- 
airmen were charge an ’ ^ theory of accomplices as affecting 

pretation of the military taw and the‘ and pho togra P hers, were 

the guilt of all crew mem . commander bv his assistant Matsuo, 

Het a —.oThe prosecutors afl.r .he Japanese 
surrendeMcTstrengthen Ihe reports of,he iulerroganons. 

Sugiura. a Lieu.enau,-Colonel, as a ^^f^o^TtSe 
meuc I0lh Area Arm,, had thewere hrs, 
cases of the American airmen d y over to t he Judicial 

interrogated by his Department before being 
Department for investigation. 
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Nakano, a Captain, apart from being an associate judge in all the trials, 
was also a member of the Intelligence Department which questioned the 
airmen. 

Ito, a Captain, was a member of the Judicial Department, 10th Area 
Armv. He interrogated two of the victims. He prepared a protocol of 
judgment on one of the trials, admittedly knowing that the trial was not 
completed. 

Matsui, a Captain, was a member of the Judicial Department, 10th Area 
Army and interrogated two of the victims. 

Date a First-Lieutenant, was a member of the Judicial Department 
assigned to the 7th Shipping and Transportation Command. He was not a 
member of the 10th Area Army Judicial Department, and had no other 
connection with the trial or execution of the American airmen than as 
sitting as judge m one of the trials on 21st May, 1945. It was not clear 
from the evidence that he knew the charges and evidence to be false. 

Fujikawa, a First-Lieutenant, was a member of the Judicial Department 
assigned to the 8th Air Headquarters. The evidence did not disclose, 
owever, that he had any other connection with the cases against the 

1945 °‘ her tHan 3S Sitt ‘ ng aS Judge ' n one trial on 21st May, 

th* h ev ' denc 5 agamst him did not prove conclusively that he knew 
the charges and evidence to be false. 

3. THE FINDINGS AND SENTENCES 
All of the accused were found guilty. 

Seiichi Furukawa and Naritaka Sugiura were sentenced to death • 
Haukei Isayama and Yoshio Nakano were sentenced to life imprisonment - 
Masaharu Matsu,. Jitsuo Date, Ken Fujikawa and Tadao Ito were awarded 
terms of imprisonment of 40, 30, 30 and 20 years respective^ 

the^xcemiof of * PP ™ ed b * the Reviewing Authority with 

me exception of those against Jitsuo Date and Ken Fujikawa The 

to fife'"imprisonment 1 Naritaka Sugiura were “mmuted 

passed ° n ,he 

B. NOTES ON THE CASE 

in^deSTinTSof 8 ^? ^ ac u cused in ‘his trial were elaborated 
Is G to a Se BH1 of'parriculars ^£3 m 
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The charges stated 

States prisoners of war by I* prisoners. Some were stated in 

false trial and unlawful k ' 11 ‘ ng of * C the P Tribuna i which held the trial, 
the charges to have been members ot the findings were 

others not. Those found guilty a " d a f ^ ories . , n fact, the tnal 

S XlrS" ^‘“,1't^S'oTThe trials m the present volume. a » 

more is said on another page.(') 

The followingfactsaris.ngf^^ the latter as 

an illegal and false trial and unlawful killing 

® i -—** 

< B > “l^rstrXedTpari f™ the falsified s.a.etncn.s ; 

:::=: —— 

witnesses on their own behalf, to them ; 

/.A else. Writer oart of the proceedings were not interpre 



(*) See pp. 70-81. 


CASE No. 33 


TRIAL OF GENERAL TANAKA HISAKASU 
AND FIVE OTHERS 

UNITED STATES MILITARY COMMISSION, SHANGHAI, 

13th august—3rd September, 1946 

A. OUTLINE OF THE PROCEEDINGS 
I. the charges 

The Charge against General Tanaka Hisakasu was that, as Governor 

? ° f H ^ ng Kong and Commanding General of the Japanese ? 3 rd 
mpenal Expeditionary Army in China, he " did, at Canton, China and/or 
ng Kong knowingly, wilfully, unlawfully and wrongfully commit cruel 

Ma“" a r'‘ iCi “ nd •*«» gains' " l „a SuS 

o he ! ' r y t P erm,ttm g- participating in and approving 

M W g ', Un - fa ! se and nu " trial and the unlawful killing ” of the 
lajor, in uolation of the laws and customs of war. 

Major-General fukuchi Haruo was charged of violations of the laws and 

kZZ°- *d7H hat - ? Chief « fS ^^the Governor General o^Hong 

Offences described ^n"th W ’ ,,Ull - V ’ Unlawful| y and wrongfully commit ” 
onences described m the same manner as those charged against Tanaka. 

Cartto^^maeuchi^Ko^h ^ 0 f n! S ^ a '' Maj ° r Watanabe Masamori and 
of Hon,r R , gh u hl of the Japanese Army of the Governor General 

- - - fi ™ fair 

.Stt ci? r Shi , 0f * A ™> » r <■» Governor General 

customs'of war m that P COnmitting a violation of the laws and 
Tribunal " he permitted nrn PrOse ^ ut0r of a Purported Japanese Military 
trial. ' P rosecuted m and participated in the same illegal 

The offence was said to have been committed during April, 1945. 

The accused pleaded not guilty. 

2. the evidence before the commission 

The evidence showed that on 5th January 1945 a n n ;„»H c, , w 
Commanding Officer of the 118th d U d States Major ’ 

(USAAF). took part in an air JL5 t a ' Reconna '«ance Squadron 
harbour. (Other pilots in the S IF>t,lng and doc ks in Flong Kong 
targets were attacked.) He was sh^do^'i-T' 0 ^ that ° nly military 

On„n 8 interrogations hy ihe &£ ^<wT„ 
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committed suicide w “f* Ston S oTbeing approached 

he had no intention of alta "' n ^ y Ministrv in Tokyo replied that prosecu- 
"A clear that a civilian steamer was bombed. 

Following this, the Major waS , P ' ^fsc°M ilitary Tribunal composed of 
Hong Kong. The Court was a ^Snabe and Yamaguchi as associate 

the accused Kubo as chief ju ge, i h th acc used Asakawa as 

judges, Yamaguchi tangjjj‘ 3* having bombed and sunk 

acting prosecutor. The Major was enarge harbour< on 15th January, 

a thirty-ton Chinese civilian vessel m W®^ dv f lians . This was alleged to 
194s resulting in the death ot cig t ,ne , re f err ed to as the '' Enemy 
9 C 4 n Violation of the Japanese law c = n y J^ cupied H ong Kong 

chi ““ ship m vi0,a,, °" 

Article 2 of the Act. . 

Those having committed the “Jk'l.g'hi any manner 

pnva,c ^ 

= '■ (iufc added). 

According 10 the prosecution wil^N^»a^» b , 

S£S55?SSr2SSs 

S*££ Th. TZaSZ SS.e. no witnesses escepitng the 

defence counsel at h.s trial, and 

Major himself. . . . 

,, was shown ,ha. .he SS. £ 

consisted of two docu ’ Gendarmerie report and th rittcn j n 

he denied the corremnes^of .he G« ^ 

“ investigation of the ■ d by the Major, with his 

Japanese and ^ P u *£T^?Jpaied thc deceased Major 
affixed These statements were P‘ F 
investigated the case as prosecuto . 
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The accused Yamaguchi,. however, testified before the Commission that 
in his opinion the entire trial was conducted properly according to 
Japanese law. 

The acting prosecutor demanded the death penalty for the Major, the 
entire hearing having lasted not more than two hours. Following this 
case two Japanese cases were heard b> the same court, which then adjourned 
for lunch. 

In a deliberation held after the adjournment, Yamaguchi stated to the 
other two members of the court that “ the facts of crime are clear,” that 
the Major was guilty, and that he interpreted the “ Enemy Airmen Act ” 
to require imposition of the death penalty which could be commuted to life 
imprisonment or more than ten years imprisonment by Tanaka alone. 
All three judges voted that the Major was guilty and unanimously voted 
the death penalty, whereupon Yamaguchi prepared the “ draft of the 
verdict ” which was announced in open court. 

Chief of Staff Fukuchi approved the death sentence and signed the order 
for the execution of the Major upon being assured by Prosecutor Shii that 
Houck had admitted attacking and sinking the civilian ship, " resulting in 
some casualties.” Shii then personally directed the firing squad that 
carried out the order. 

The evidence showed that a leading part in arranging the trial was taken 
by Prosecutor Shii. Further evidence regarding each of those actually 
brought before the Commission is set out in the following paragraphs. 

Tanaka admitted that the court which tried and sentenced the Major to 
death was under his jurisdiction and that all persons connected with the trial 
and execution were subordinate members of his commands as Governor- 
General of Hong Kong and Commanding General of the 23rd Japanese 
Army at Canton. As early as February he knew that the case was under 
investigation. He also admitted again hearing of the matter on 20th March 
and said that, before returning to Canton on 21st March, he gave Fukuchi 
full authority to act on his behalf in all matters of the Hong Kong command 
leaving with him a number of sheets of paper signed in blank for this 
purpose. This action was permitting under military regulations and was 
done to empower the chief of staff to take proper defence measures in the 
event of Hong Kong being isolated ty reason of enemy action. Tanaka 
was the only person who could have legally approved (or commuted) the 
death sentence or order the execution. 

Before leaving Hong Kong on 21st March, Tanaka appears to have 
given Fukuchi a ‘general caution" about taking action in the case. 
Despite this knowledge of Tanaka, however, there was no evidence that he 
ordered the holding of the trial or knew in advance that the Major would 
not receive a fair trial or that he knew or had reasonable grounds to believe 
that, if the Major should be convicted, the execution of sentence would be 
carried out without h.s personal order. The evidence was undisputed that 
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, te ^rd of trial was not submit,*l» 'tflKKSS 

order the execution, as was require by was obta ined when he 

of April " after the “ 

had been carried out on 6th April. 

Fukuchi admitted hearing[ of oS^Fe^ruary 

in Hong Kong as Chief of Sta reque st to Tokyo for permission to hold 
j 945 . Fukuchi transmitted Shu a rep ort was prepared 

he trial over his own signature, andathis a re ^ trial . Pn0 r to 

on the case which was‘^sed the matter with Prosecutor Shu on 
innointing the court, he had discus own admission, he 

numerous^ occasions. ° n ^^^etcurion. He did not subnut 

approved the death sentence and orderc , red by the applicable 

the record and sentence for bu, under the general 

STSe^ 

* swi » the efellhal ,he 

had admitted his guilt. 

Kubo and Watanabe, . 

S oO,n£or °„0 S-fS-* 

Sving on courts and Watanabe had only^ ^ , hey ba5e d their eerd.cl 
previously. It appeared from ^ he law member, and on his 

“ not guilty • 

In a statement taken befortttethVtnalwas no, 

retract oJput of his former statement. 

Yamaguchi was a member ^^^.“^ial «^rfence. and. in acting 
aUel^ctflfcMt^tlm^o'rtwhichjentencetUhe [nd^WatanalK:. apnaurred 

controlled and direBed the actton^Kubo a^ tte , the vtcttrn 

tha, it was his ‘f' r P"“' ?"r [wo members of the court to agree to the 

Z&XZZSZZ— 

.. t ,: a i bu t his actions were 

Asakawa was the ac *£ EtetetteMiid not actually prosecute, 
directed by Shii, although the latter am 
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3. THE FINDINGS AND SENTENCES 

AH of the accused were found guilty with the exception of Asakawa 
Hiroshi, and with the deletion of the word “ purported ” in the charges 
against the members of the Japanese Military' Tribunal. 

Tanaka and Fukuchi were sentenced to death by hanging. 

Kubo and Yamaguchi were sentenced to imprisonment for life, and 
Watanabe for a period of 50 years. 

The Confirming Authority approved the sentence of life imprisonment 
passed on Yamaguchi ; but disapproved the sentence passed on Tanaka, 
and commuted those meted out to Fukuchi, Kubo and Watanabe to periods 
of imprisonment for life, for ten years and for ten years respectively. 

The findings and sentence on General Tanaka were disapproved for the 
reason that, although Tanaka had final authority in the matter, he was 
absent from command at the lime of the trial, the passing of sentence and 
the execution of Major Houck, and there was not sufficient evidence of 
wrongful knowledge on his part of the acts of his subordinates upon which 
to predicate his criminal responsibility for their acts. 

B. NOTES ON THE CASE: THE CRIMINAL ASPECTS OF 
THE DENIAL OF A FAIR TRIAL 

The charges brought against the accused in the present trial were framed 
in very general terms : it was said that they wilfully committed violations 
of the laws and customs of w ar against a certain United States prisoner : 

(i) by authori ing. permitting, participating in and approving of the 
illegal, unfair, false and null trial and the unlawful killing of the 
prisoner; or 

(ii) as members of a purported Japanese Military Tribunal, by acting in. 
participating in and permitting the illegal, unfair, false and null 
trial and the unlawful killing of the prisoner ; or 

(iii) as Prosecutor of a purported Japanese Military Tribunal, by per¬ 
mitting, prosecuting and participating in the same illegal, unfair, 
false and null trial and unlawful killing. 

The accused who were found guilty by the Commission, and against 
whom such finding was confirmed, were, however, only those W'ho had 
been charged of offences committed by them as members of the Japanese 
Military Tribunal. 

An examination of the evidence admitted by the Commission throws 
light upon what the latter may have regarded as constituting the offence 
committed by the members ol the Japanese Military Tribunal. In particular 
the following facts may have been taken as illustrating the “ illegal, unfair, 
false and null ” character of the proceedings taken against the Major : 
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„„ Defence Counsel was provided for ,he accused, who was in no 
position to secure one himselt, 

(ii) the Major had no opportunity .0 prepare his defence or secure 
evidence on his own behalf, 

,iii> no witnesses appeared« 

evidence in which he derned ^ncc. lhey round 

S ^„K™inT.i - Lem y Airmen Ac,." 0) 

(iv) the entire '“f^UnTted Smte/mah "reported in this 

In the first and the th -donee that Japan had agreed to abide 

volume,! 2 ) the Prosecution p soners 0 f War Convention ; this evidence 
by the provisions ot the Gene from the Unite d states Legation in Berne, 
took the form o' a copy o Secretary of State saying that, according 

Switzerland,! 2 ) to the United States Sec^ ^ Jokyo _ the Japanese 

to a telegraph message fro Minister? first, that Japan was strictly 

Government had lnforme Convention as a signatory State, and 

observing the Geneva Re , thc Convention relative treatment 

sss Twer'Cf- 

,94W " 

In the trial of Shigeru Sawada and ^ 

this expression. Further the 180 , was quoted by Defence 
International La w, Seventh Edition, P a | d in the trial of Haruke. 

Counsel in the trial of Shigeru Sawada^ndtn r jn the act of com- 

Isayama and Others < c ): ' ,™V lions 0 f international law, they are not 

»* —» a “° rdrf * honourj ‘ 

prisoners of war. 

Whatever the legal findings 

from an examination of the ^ repor t e d in the present volume 

that the court trying certain alleged were entitled to some kind 

assumed that the victims of the offence^ ^ which shigeru 

of prisoner of war status. jn the tria | re p 0 rted first in the presen 

_ 

('-) See pp 67 l-8 and 66-70. United States interests in Japan. 

?> ^ ° f War COnVen,, ° n - 
( 5 ) See pp. 

IS p P p P ;PP. 39, 45, 60 and 66. 

F 
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In the Yamashita Trial, the Supreme Court of the United States held 
that Part 3. entitled Judicial Suits, of Part III, Section V, Chapter 3 of the 
Geneva Prisoners of War Convenfion applies “ only to judicial proceedings 
directed against a prisoner of war for offences committed while a prisoner 
of war.”(‘) Of the provisions made in Part III, “ Captivity,” that is to 
say Articles 7-67 of the Convention, the Supreme Court stated that: “ All 
taken together relate only to the conduct and control of prisoners of war 
while in captivity as such.” 


The Allied victims for whose killing the accused were tried in the three 
United States trials reported upon in the present volume) 4 ) could not 
therefore have claimed the protection of Part 3, Judicial Suits, of the Geneva 
Convention, since their alleged offences were said to have been committed 
before captivity ; and this is true whether or not it is accepted that their 
status was that of persons accused bona fide of being war criminals and 
whether or not the acts alleged against them actually constituted war 
crimes.) 3 ) 

It is arguable th t the fact that Articles 6''-67 of the Convention (which 
make up Part 3 referred to above) do not include within their scope the 
trial of prisoners ot war accused of offences committed before capture does 
not exhaust the protection afforded to such persons by the Convention ;( 4 ) 
and it must be noted that, even apart from the question of ratification, the 
Geneva Prisoners ot War Convention, at least in those of its provisions 
which express broad humane principles, is now generally accepted as being 
only a restatement of customary International Law which binds all States. 


The accused in the three United States trials reported in this Volume 
were not in Tact tried and found guilty of offences against Articles 60-67 of 
the Geneva Prisoners of War Convention. No stress was placed for instance 
on the fact that the Protecting Power was not notified of the commence¬ 
ment ot the trial (cf. Article 60 of the Convention), and it was not claimed 
that the victims had not been sentenced ” by the same tribunals and in 


I 1 ) See Vol. IV of this series, p. 78. where supporting judgments by other Courts are also 
mentioned. Part 3 comprises Articles 60-67 of the Convention: for an indication of 
their contents see Vol. I of this series, pp. 29-30. 

(•) Sec pp. 1-8 and 60-70. 

<: ‘ , I ln lhe tr L ! al of Harukei Isayama and others (see PP . 60-4). the Defence argued that 
ine Japanese a Enemy Airmen Act was not without some justification in International Law, 
since indiscriminate bombardment would be a violation of that law. In the trial of 
Shigeru Sawaoa. the Defence claimed that it was unlawful to make indiscriminate bombing 
attacks on non-combatants without aiming at military objectives, and that the United 
States flyers in consequence of whose death the trial was held, had acted in this unlawful 
,he Prostc '; 10 ^ on the other hanc maintained that it was inevitable in warfare 
that some civilians should be injured or killed and that some civilian property should be 
hit hut that no evidence had been produced in the trial to show that the civilian's hit" were 
not within the lactones or the industrial plants." 

(*) For instance it would he difficult to deny that such accused are entitled to the protcctcn 
ot Article 2 : Prisoners of war are in the power of the hostile Government, but not of 
the individuals or lormation which captured them. 

" They shall at all times be humanely treated and protected, particularly against acts 
of violence, from insults and from public curiosity. 5 

“ Measures of reprisal against them are forbidden." 
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accordance with the same procedure as in the case of persons belonging to 
the armed forces of the detaining Power ” (Article 63).(‘) 

The accused were in fact found guilty of the denial of certain basic safe¬ 
guards which are recognized by all civilized nations as being elements 
essential to a fair trial, and of the killing or imprisonment of captives without 
having accorded them such a trial. Whether the rights which they denied 
to the captive airmen are regarded as arising from Article 2 of the Geneva 
Convention or from that customary international law of which that Article 
is commonly regarded as being declaratory', it is clear that these three United 
States trials constitute valuable precedents as to the precise nature of the 
rights which international law requires ro be afforded in the trial of 
prisoners of war accused of having committed offences before capture, 
just as the Australian trials ( : ) illustrate the rights which must be granted 
in the trial of civilian inhabitants of occupied territories accused of com¬ 
mitting war crimes.) 4 ) 

In the notes to most of the reports in the present Volume, an attempt 
has been made to set out the facts which the Courts may have regarded as 


( 1 ) |t was apparently claimed bv the Defence in. for instance, the trial of Harukei 
Isayama and others (see pp. 60-4 of this volume) that the victims were tried under the 
same procedure as would a Japanese soldier (see p. 62 and see also p. 3). Even this plea, , 
if it were true, would not constitute a complete defence, however, if the trial did not luml 
certain fundamental requirements ensuring elementary justice to the accused. The 
principle, in so far as peace time is concerned, is well established. Speaking no doubt 
with peace-time conditions more particularly in mind. Professor Verdross has said that the 
general principle of international law that foreigners must be granted equality ot treatment 
with nations in matters of judicial procedure may “ suffer an exception in favour ot the 
foreigner if the judicial procedure established by the State of sojourn does not achieve the 
standard to be expected of a normally organized State. . . . The tribunals must, theretore. 
be organized and function according to a normal standard of civilized States ( Lt's Remits 
Internationales Concernant le Truitment des f-.irangers, in the Hague Recent! les C " arv : 

1931,111, Vol. 37, pp. 334 el seq.). Similarly, it has been said that: ** It is a well-established 
principle that a Slate cannot invoke its municipal legislation as a reason for avoiding 
its international obligations. For essentially the same reason a State, when charged 
with a breach of its international obligations wifh regard to the treatment ol aliens, cannot 
validlv plead that according to its Municipal Law and practice the act complained ot 
docs not involve discrimination against aliens as compared with nationals. This applies 
in particular to the question of the treatment of the persons of aliens. It has been 
repeatedly laid down that there exists in this matter a minimum standard of civilization, 
and that a State which fails to measure up to that standard incurs international liability. 
(Oppenheim-Lauterpacht, International Law, Vol. I, Sixth Edition,*p. 316.) 

The language used by these two authorities seems wide enough to cover denial ol justice 
to a foreigner, not only in the capacity of a litigant but also in that of an accused, and 
here will be agreement, at anv rate as far as war crime trials are concerned with the claim 
of the Prosecutor in the trial of Willi Bernhard Karl Tessmann and others belore a British 
Military Court at Hamburg. Isl-24th September, 1947: 

“ Countries that exist at peace and in comity with each other in general respect 
the decisions of each other’s Courts, ln the part of international l.w that deals with 
the conflict of laws there is the doctrine known as ” denial of justice, which is a method 
whereby the national of one country who is thwarted bv the methods available ol 
litigation in another country may eventually claim reparation or compensation trom 
the country in the courts of which he has been so thwarted. That is. of course, an 
exception to the general rule of the respect of the courts of one country and he 
recognition of their verdicts bv another. Is not there something analogous to the 
doctrine of denial of justice in a conflict of laws when one is dea ing with loreigneis 
in a country who are punished after being subjected to a criminal jurisdiction wnicr. 
is either nugatory or at any rate extremely inadequate ? " 

There'can be S no doubt that inhabitants of occupied territories are entitled to at least 
he same degree of protection when accused of committing any other kind of oflenec. 
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constituting evidence of the denial of a fair trial, and, where possible, the 
circumstances which an examination of the judgments of the Courts in 
relation to the charges made has shown the courts to have definitely regarded 
as incriminating. It may he of value to recapitulate the account of these 
circumstances and facts. Light will thus be thrown on the common features 
possessed by the trials reported upon in this volume, and on the rights 
thereby vindicated. 


The following circumstances have definitely been held by a Court to be 
incriminating: 

(i) that captured airmen were tried “ on false and fraudulent charges ” 
and “ upon false and fraudulent evidence 

(ii) that the accused airmen were not afforded the right to a Defence 
Counsel.! 2 ) 


In this connection it should be noted that the judgment of the Supreme 
Court in the Yamashita Trial stated that: “ Independently of the notice 
requirements of the Geneva Convention, it is a violation of the law of war, 
on which there could be a conviction if supported by evidence, to inflict 
capital punishment on prisoners of war without affording to them oppor¬ 
tunity to make a defence.’* (®) 

(iii) that the accused airmen were not given the right to the interpretation 
into their own language of the trial proceedings ; ( 4 ) 

(iv) that the accused fliers were not allowed an opportunity to defend 
themselves.f 5 ) 


( ) Sec p. 12, regarding the findings of the Commission in the trial of Shigcru Sawada 
and others. In that trial, it was shown that accused allied airmen were tried for offences 
against a Japanese eractmcnt which was not law at the time of the alleged offence and that 
the evidence brought against the victims had consisted mainly, if not entirely, of statements 
made by them before trial, but under torture : it may be added that, in the trial of Harukei 
Isayama and others, it was shown that the evidence brought against the victims was 
falsified and that little or no evidence connecting the victims with the alleged illegal bombing 
was produced apart from these falsified statements (see p. 65); and that, in the trial of 
Tanaka Hisakasu and others, the evidence proved that no witnesses had appeared at the 
purported trial of the victims apart from the Major himself, and that his evidence, in 
which he had denied intentionally attacking a civilian boat was ignored by the tribunal, 
since, despite that evidence, they found him guilty of an offence against the " Enemy 
AiiTnen Act (see p. 71). In the Wagner Trial, held before a French Permanent Military 
Tribunal, it was alleged that various accused had been implicated in the passing and 
carrying out of a death sentence on 13 Alsatians on a charge of shooting a German frontier 
guard, when in fact there was no evidence to support the charge ; Wagner and three 
others were found guilty of premeditated murder for their parts in the death of the 13 
victims (see Vol. Ill of this series, pp. 31-32 and 40-42). 

(■) See p. 12. It will be recalled that the lailure to provide a Defence Counsel ; n the 
purported trial of allied victims was also proved against various of the accused in the trials 
bv Australian Military Courts of Shigcru Ohashi and others(see p. 31). and of Eitaro Shino- 
hari and others (see p. 36), and in the trials by United States Military Commissions of 
Harukei Isayama and others (see p. 65) and of Tanaka Hisaku and others (see p. 71) 

(') See Vol. IV of this series, p. 49. 

(') See p. 12. and also compare p. 65. 

,<*>. See p. 12. A similar denial was proved in the trial by an Australian Military Court 
of Eitaro Shinohara and others (see p. 36) and in the trials by United States Military 
Commissions of Harukei Isayama and others (see p. 65) and of Tanaka Hisakasu and others 
(see p. 71). 
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Here it may be remarked that among the principles laid down as the 
essentials of a fair trial by the Judge Advocate in the trial of Shigeru Ohashi 
by an Australian Military Court appeared the following: “ [The accused] 
should have full opportunity to give his own version of the case and produce 
evidence to support it.”! 1 ) 

The following facts have been admitted in evidence in the trial of war 
criminals and may have been taken into account by the Allied Courts in 
deciding on their verdicts and sentences : 

(i) accused prisoners of war were not told tbat they were being tried,! 2 ) 

It will be recalled that the Judge Advocate acting in the Australian 
trial of Shigeru Ohashi and others, in the course of summarizing the 
essential elements of a fair trial, said that" The accused should know 
the exact nature of the charge preferred against him.”! 2 ) 

(ii) accused prisoners of war were not shown the documents which were 
used as evidence against them,! 4 ) 

Here again it is relevant to quote the words of the Judge Advocate 
referred to above: ” The accused should know what is alleged 
against him by way of evidence."! 5 ) 

(iii) the trials of accused prisoners of war and civilians from occupied 
territories occupied a space of time which may have been thought 
too brief to allow of an adequate investigation of the facts, particu¬ 
larly in view of the need for proper interpretation of the proceedings.! 6 ) 

The Judge Advocate whose words have just been quoted stated, further, 
that: " The Court should satisfy itself that the accused is guilty before 
awarding punishment . . . , but there must be consideration by a 
tribunal . . . who will endeavour to judge the accused fairly upon the 
evidence . . . honestly endeavouring to discard any preconceived belief 
in the guilt of the accused or any prejudice against him.”! 7 ) In the trial 
of Eitaro Shinohara and others by an Australian Military Court, the accused 
Shinohara, who had been President of the Japanese tribunal which tried 
certain civilians of war crimes, confessed to having been convinced of the 
guilt of the captives even before their trial.! 8 ) but it will be recalled that 
the Confirming Authority did not confirm the findings and sentences of the 
Australian Court. 

The Judge Advocate's final rule was that: 11 The punishment should not 
be one which outrages the sentiments of humanity ”( 9 ), and this advice 
should be compared with the decision of the French Permanent Military 
Tribunal in Strasbourg in finding ex-Gauleiter Wagner and two others 

(’) See p. 30. 

(*) See p 13 

( 3 ) Seep. 30. It will also be remembered that in the Wagner Trial, the Prosecution 
thought it worth while to allege in their Indictment lhat the charge against the 13 Alsatians 
who were accused of shooting a frontier guard was not communicated to the delendants 
until the afternoon of their trial (see Vol. Ill of this series, p. 31). 

( 4 ) See p. 13. 

( 4 ) See p. 30. 

(*) See pp. 13, 31, 65 and 71 ; and see p. 32 of Vol. III. 

(’) See p. 30. 

(") See p. 36. 

(•) See p 30. 
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guilty in complicity in the murder of Theodore Witz ; the act which was 
deemed to constitute murder was the passing on this young Alsatian of the 
death sentence (which was carried out) for the illegal possession of a gun 
of a very old type.(') 


In the three British trials( : ) and the Norwegian trial(’) reported on in 
this volume the Courts were concerned with the legal responsibility of 
persons shown to have taken part in the execution of Allied nationals 
rather than with a detailed examination of what would have constituted a 
fair trial. In two of the British trials, the Defence pleaded unsuccessfully 
that the victims were first given an interrogation which could be regarded 
as a trial.( 4 ) In the Norwegian trial. Judge Holmboe stated that it was 
not correct to say that international law laid down that an occupation 
power had no right to undertake the execution of citizens of an occupied 
country except according to sentence by an appropriate Court; inter¬ 
national law did not seem to go beyond the requirement that no execution 
should take place before proper investigation of the case and a decision 
passed by an authority legally vested with appropriate powers.f 5 ) This 
point was not expanded upon, however, since the decision of the Supreme 
Court rested on other grounds, and it is hoped to report in a later volume 
in this series upon a further Norwegian trial which is relevant to this issue.f 6 ) 


(') See Vol. Ill of this series, pp. 30-31 and 40-42. 

( : ) Sec pp. 39-59. 

( : ’> See p. 82 

t'i See pp. 43 and 57. Similarly in the trial of Colonel Satoru Kikuchi before an 
Australian Military Court at Rabaul, 28th-29th March, 1946, it was shown that in October, 
1944, a Chinese ptisoner held by Japanese was beheaded by Sgt.-Maj. Inagaki on a written 
order from Colonel Kikuchi. No court-martial or other’formal trial had been held but 
it war claimed by the Defence that there had been an investigation by Inagaki of alleged 
war cr rrcs and acts of hostility by the Chinese victim against the Japanese. The accused 
admitted that he had ordered the death of deceased but maintained there was sufficient 
evidence for him to be satisfied of the guilt of the Chinese and that he had carefully 
examined that evidence. He alleged that the serious war situation justified his order, 
though no court-martial was held and that the investigation made bv Inagaki and his 
decision constituted a summary trial which was legal under Japanese military law. This 
plea was also unsuccessful, and the accused was sentenced to death, his penalty being 
commuted to seven years' imprisonment by higher militarv authority. 

( 4 ) Sec p. 91. 

< 6 ) In the (rial before a British Military Court at Hamburg, lst-24th September 1947 
of Willi Eernhard Karl Tessmann and others, it was stated in the second charge that four 
of the accused were guilty of committing a war crime in that thev, " in violation of the laws 
and usages oi war," were concerned in the killing of eleven Allied nationals, formerly 
interned in Fuhlsbuttel Piison.” In his summing up, the Judge Advocate stated : “ Mr 
Barnes for the Prosecution has advanced verv clearly, and. if I may be allowed to say so 
most helpfully, an argument as to what constitutes a legal killing, what preliminary 
formalities must in a civilized society be established : a fair trial, legal assistance and an 
impartial tribunal. That will help the court. But he has also invited the court to view 
this matter in the way of commonsen.se. I feel that the Court will be anxious to view this 
matter humanely and practically and to ask themselves: On that early morning of 
February or March. 1944, had those who were parties to this shooting any right to 
question ? Had they any power to decline to do that which they were required to do 9 ’’ 
Alter quoting the well-known passage from the Manual of Militarv Law. which has already 
been quoted (see p. 14), he added : " An application of those'principles in the second 
charge, I suggest is this. If this were an illegal execution—and I do not think you will 
regard it as a deliberate murder—then were the orders received bv the subordinates so 
plainly unlawful that they should, whatever the consequences, have’ declined to act upon 
them ? ’’ The words of the Prosecutor to which the Judge Advocate was making reference 
were the following :— 


continued on next page 
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It may be added that, whatever the legal status of the victims of the 
offences proved in the trials reported on in this volume, they were not 
accorded those rights, essential to a fair trial, which have been generally 
afforded to alleged war criminals in their trial by Allied courts after the 
Second World War.(') 

Finally, it may also be useful to say some words in recapitulation regarding 
the different capacities in which various of the accused involved in trials 
reported in the present volume were acting when they became responsible 
for the acts or omission with which they were later charged as war criminals. 

Most of these accused had acted as judges in purported trial of Allied 
victims, and it is not proposed to repeat the names, relevant activities and 
sentences of these defendants. They present few border-line problems; 
none of those proved to have acted as judges were declared not guilty by 
the Allied Courts which tried them, though the sentences passed on two 
were not confirmed.(-) 


continued from previous page 

" I put what I conceive to be the three minimum requirements of a fair criminal 
court a criminal court the decisions of which international law will respect as being 
worthy of legal validity. The first requirement is that there shall be an impartial 
judge or tribunal I sav “ or tribunal ’ because it does not matter whether the judge 
is a single individual of a panel of judges. The second requirement is, in my sub¬ 
mission. a hearing at which the accused must be present and at which he must be 
allowed to make out his own defence and possibly to call witnesses. The third 
requirement is facilities for the preparation of his defence and lor the calling of wit¬ 
nesses in his defence, and those facilities include expert legal advice. 

•• If one compares the kind of legal proceedings which are alleged to have taken 
place regarding the victim%of charge 2 to persons charged with capital crimes in 
England there is, of course, an enormous contrast: the proceedings lor committal 
to trial ’the immediate allocation of defence counsel and solicitors, and eventually, 
after a lot of time and a lot of formality, a full dress trial before judge and jury. 

“ Dealing with international law, I do not suggest that the details of any domestic 
criminal jurisdiction should be required. One requires only the basic minima which 
would show that the verdict of the court in question may have been a fair one. But 
these three minimum requirements (and I am omitting now the detail of whether 
there is a jury or a committal for trial and all those other procedural matters), an 
impartial judge, a hearing at which the accused is present and is allowed to make 
ou his own defence, and facilities for the preparation of his defence, are in my 
submission the minimum requirements for any trial the lega validity of which should 
be recognized by a tribunal which, like this tribunal, is administering international 
law." 

(i) T hj s avenae cannot be explored to the full in these pages but reference should be 
made to Information Concerning Human Rights arising from Trials of Har Criminals, a 
Report prepared by the United Nations War Crimes Commission in accordance with a 
request by the Human Rights Secretariat of the United Nations, November, 1947. Chapter 
III pp 317-329 Here the Charters of the International Military Tribunals ol Nuremberg 
and Tokyo together with the law and practice of the various Allied nations whose courts 
have tried war criminals after the Second World War, have been analysed to show how 
accused war criminals have in general been guaranteed, as aspects and illustrations of the 
general right to a fair trial, the following: the right to know at a reasonable time before 
the commencement of trial the substance of the charge made against them ; the right to be 
present at their trial and to give evidence : the right to enjoy the aid of Counsel; the righ t 
to have the proceedings made intelligible by interpretation ; and the right of appeal or ot 
review by some higher authority. Much of the information set out in these pages or the 
Report is also available in the volumes of the present series, and particularly in the annexes 
dealing with the war crimes laws of individual States. 

(=) These were Jitsuo Date and Ken Fujikawa, two of the accused in the trial of HarukcJ 
Isayama and others. For the evidence regarding these two see pp. 62-4. 
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It may be worth adding that not all of the judges found guilty had acted 
in quite the same capacity. For instance. Yamaguchi(') and the accused 
Wako Yusei( 2 ) had both acted as Law Members of the Japanese Courts 
on w hich they sat. Again, in the trial of Harukci Isavama and others, the 
accused Sugiura was shown to have acted as Chief Judge and thus to have 
held a position presumably of greater responsibility than some of his 
colleagues.! 3 ) It is not, however, proposed to attempt here to show the 
possible correlation between these various degrees of responsibility and the 
'entences meted out to the accused, though such an analysis would constitute 
an instructive field of study.(‘) 

Fewer than the accused judges were those defendants who had acted 
as prosecutors before the enemy courts which tried Allied victims. These 
accused included Masaharu Matsui and Tadao Ito, who were among those 
found guilty in the trial of Harukci Isayama and others ; it was shown, 
however, that they had also acted as judges in others of the trials referred 
to i,i the charges made, and a study of these charges together with the 
findings of the court shows that each of these two accused was in fact found 
guilty of offences committed “ as a member of a Japanese Military 
Tribunal."! 5 ) Another accused who was found guilty in the same trial 
was Seiichi Furukawa, who had been in a position to give orders to those 
who acted as prosecutors at the trial of the Allied victims; the evidence 
showed, however, that he had been involved in several other ways in the 
passing of the death sentences on the latter.(«) Finally, in the trial of 
Tanaka Hisakasu and others, it was shown that the accused Asakawa 
Hiroshi had been the acting prosecutor in a trial which resulted in the 
death ot an Allied v ictim : he was shown to have acted under the dominant 
intluence of Prosecutor Shii, however, and was found not guilty by the 
United Stales Military Commission which tried Jiim.( 7 ) 


Among the accused in the trials reported on in this volume there appeared 
two higher officers having an overall responsibility for the proceedings taken 
against the Allied victims by persons under their command. Reference 


<‘) See pp. 67 and 69. 

<*) See p. 5. 

( 3 ) See p. 62. 

(*) Before leaving ihe question of the criminality of the accused judges it should be 
mentioned that in the H agner Trial the accused Huber who had been President of the Special 
Court at Strasbourg, was sentenced (in his absence) to death, having been found guilty 
ol complicity in the murder of 14 victims, on whom he had passed unjustified death senten¬ 
ces which were carried out (see Vol. Ill of this series, pp. 31, 32 and 4 1 ) 

Cl See pp. 60. 62 and 64. 

<‘) Sec pp. 61-3. 

< •> See pp 67. 68 and 69. In the trial of Wagner and others by a French Permanent 
Military Tribunal, Luger, who had been Public Prosecutor at the Special Court at 
Strasbourg and as such had demanded an illegal sentence of death on the 13 Alsatian 
victims, was found to have been an accomplice in (he murder of the latter • in view of 
the fact that he had acted on the orders of Gauleiter Wagner, however, the French Tribunal 
acquitted him (see Vol. Ill of this series, pp. 31-32, and 42). The nosition of Wwnpr 
himsell. and that of the head of his “Civil Cabinet," Gadeke, are not analogous to those 
o any of the categories mentioned in the text above. Wagner was found guilty of com¬ 
plicity in the murder of in all 14 Alsatians wrongly sentenced to death by the Special 
Court at Strasbourg, since he had while Gauleiter and Head of the Civil Admin,st£uon 
in Alsace, and in abuse of his authority ordered the sentences awarded to the victims and 
earned out. Gadeke was also found guilty of complicity in the same murders, since he 

had passed on Wagner s orders that the illegal sentences be carried out (see Vol III dp 31 

32, 40 and 41). ’ * 


should be made in this connection to the evidence relating to Major-General 
Shigeru Sawada( l ) and General Tanaka Hisakasu.! 2 ) Both were found 
guilty, but the Confirming Authority disapproved the sentences passed on 
The second accused. It will be recalled that both generals were away from 
the scene at the time when the purported trials were held. Whereas Shigeru 
Sawada was personally informed of the proceedings on his return,! 3 ) 
however, Tanaka Hisakasu did not return to his command headquarters 
until after the execution of the victim and was not proved to have known 
in advance that the trial would not be fair or to have known or had reason¬ 
able grounds to believe that, if the prisoner should be convicted, the 
execution of the sentence would be carried out without his consent, which 
was required by Japanese law.( 4 ) 

Lieutenant-General Harukei Isayama! 5 ) and Major-General Fukuchi 
Haruo,( B ) who were among the accused found guilty in two of the trials 
reported upon in the present volume, had each acted as Chief of Staff to a 
Commanding General under whose authority a trial of Allied victims had 
been held. Both were thoroughly acquainted with the nature of the 
proceedings which were being taken against the Allied prisoners, and their 
being found guilty is evidence of the responsibility of a Chief of Staff, as 
distinct from a Commanding General, in cases ot denial ol a lair trial to 
prisoners. 

Finally, several of the accused in the trials reported on in this volume 
had acted as executioners or had in some way been implicated in the carrying 
out of the sentences passed by enemy courts or supposed courts upon Allied 




(‘) See pp. 1, 4-5 and 8. 

( J ) See pp. 66, 68 and 70. . . . . . 

( 3 ) See P 4 Sawada also admitted having had jurisdiction over the prison where 
certain of the victims had been incarcerated under the conditions described on p. 6. 
Counsel for Sawada attempted to distinguish the charge against that accused Irom the 
charges that had been made against General Yamashita (see Vol. IV ol this series, pp. I 
el sea) ■ in the course of his argument appear the lollowing passages. The Com¬ 
mission will notice an extreme difference in the way Yamashita was charged and the way 
General Sawada was charged. General Sawada is charged that he did appoint a Com¬ 
mission that he did direct a Commission, that he did direct and authorise cruel and 
brutal atrocities, that he did coniine and deny the status of prisoners of war. In other 
words it is charged in this case that General Sawada himself did these acts ; not thathe 
Sued others to do it. If we now try to find him guilty of permitting othep to do these 
mipgs *e find him guilty of an entirely different offence than what he is charged with in 
the specifications I will go farther, however, and say even il charged with permitting it 
should not make any difference. The Yamashita case involves as I mentioned some 
P3 different atrocities involving the death ol 25,000 innocent people. This case involves 
aerial and a conviction. There is no comparison as to the extensiveness ot the Yamashita 
charges and the charges in this case. None whatsoever In the Yamashita rase it was 
pointed out that the atrocities were and the words are from the decision itself wide¬ 
spread and extensive." We cannot say the acts that took place in Shanghai regarding 
these fliers were widespread and extensive. It was not the type of act that shows complete 
negligence of General Sawada to perform his duties. He did not completely fail as 
commander ... I submit, therefore, the Yamashita case is no authority lor this case. 
The Yamashita case fails, and I know of no other authority or decision of any type which 
savs that command responsibility is the same as criminal responsibility.” 

It will be noted, nevertheless, that in its findings the Commission which tried Sawada 
struck out the words " knowingly " and " and wilfully from the charge made against 
him. and its conclusions also show that it regarded the accused's guilt as arising Irom 
negligent omission rather than deliberate action. (See pp. 7-8.) 

< 3 ) See p. 69. 

(•') See pp. 60, 62, 63 and 64. 

(*) See pp. 66, 67, 68, 69 and 70. 
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nationals. In the trial of Shigeru Ohashi and six others by an Australian 
Military Court(') all of the accused were shown to have taken part in the 
execution which followed the trial of 18 civilians in occupied territory, but 
the only accused to be found guilty of the murder of these victims were 
the two who had also acted as their judges; these found not guilty com¬ 
prised the person who had acted as interpreter at the trial and four others 
who were not shown to have been present at the proceedings or to have 
had knowledge of their nature.! : ) 


Sotojiro Tatsuta, one of the accused in the trial of Shigeru Sawada and 
others (*) was found guilty, inter alia, of causing the death of three United 
States prisoners of war by " knowingly, unlawfully and wilfully ” executing 
the orders of a Japanese Military Tribunal. The writ of execution, however, 
appeared on its face to be legal, and while it was true that Tatsuta visited 
the courtroom for a short while during the so-called trial, there was no 
conclusive proof that he had either actual or constructive knowledge of 
the illegality of the Enemy Airmen's Act, the trial held under it or the 
sentences passed at the trial. The Reviewing Authority disapproved the 
finding of guilty against Tatsuta on this point.(') 


In approving the appeal of Oscar Hans, a former executioner, the 
Supreme Court of Norway held that the question to be decided was whether 
the appellant had been aware that the Norwegian victims, of whose murder 
he had been found guilty by the Eidsivaling Lagmannsrett, had not been 


(') See pp. 25-31. 

(-) See p. 26. 

(') See pp. 1-8. 

< *> See pp. 1. 2, 6, 7 and 8. During the course of the trial the Defence claimed that the 
Commission should not require Tatsuta to have questioned his orders to execute the 
prisoners ; Counsel argued as follows : “ What about Tatsuta ? He was an executioner 
and a jailer. Is he supposed to go behind the court sentences, behind the orders of the 
13th Army, Nanking Headquarters, on up to Tokyo ? " Here is what the American Law 
says of a person who acts pursuant to a court sentence : In Law Reports Annotated, 
page 41<W. para. 68, the case of Erskine v. Huhnbach. a U.S. Supreme Court case is cited’ 
and I quote : " An order or process issued by an officer or tribunal having jurisdiction 
over the subject matter upon which judgment is passed, and with power to issue the same 
if regular on its face, showing no departure from the law, or defect of jurisdiction over the 
person or property affected, will give full and entire protection to a ministerial officer in 
its regular enforcement, against any prosecution which the partv aggrieved thereby may 
instituc against him. 

‘ In 26 American Jurisprudence, para. 110, We find this statement: * The execution of 
a death sentence pursuant to official duty and in obedience to law can constitute no 
offence, since it is in the advancement of justice, it is deemed justified * 

“ In the case of Stutsman County v. Wallace, Vol. 142, U.S. Reports 293, 12th Supreme 
^urt Reports «—7, I quote this Supreme Court decision : ’ Ministerial officers acting in 
obedience to process regular on its lace, and issued bv an officer or tribunal having 
jurisdiction of the subject matter and power to issue the process, are not liable for its 
regular enforcement, although errors may have been committed bv the officer or tribunal 
which issued it. 

i • * h “ l ^ oes tbis^mean ' It means that Tatsuta. if he had done the same acts in the 
United States, no U.S. court could have touched him because he acted pursuant to a 
lawfully appointed constituted tribunal of his own country. We have to protect such 
persons in our country in order to advance justice, in order that a court's sentence or 
court s decision can be put into effect and force right away. It could never be a binding 
decision of the court otherwise. We are asking Tatsuta to be held to higher standards 
than we are asking our own people to abide by." 

The Defence claimed that the Japanese tribunal had been lawfully constituted and had 
had the requisite jurisdiction, and that, even if its decision was improper Tatsuta had no 
authority to examine whether it was proper or not. 


tried and sentenced according to law. Judge Holboe pointed out that it 
was not sufficient for a conviction for wilful murder to show that the 
accused ought to have known the circumstances which made his act illegal.! 1 ) 
The validity of this argument seems, however, to arise from the fact that 
Hans had been tried for an offence against Article 233 of the Norwegian 
Civil Criminal Code, which requires that an accused must be shown to 
have acted wilfully! 4 ) and it may be noted that a minority of judges on the 
Lagmannsrett were prepared to consider whether the accused could be 
held guilty of inadvertently causing the victims' death, under Article 239 of 
the Civil Criminal Code( 3 ) but that on the facts they found Hans not guilty 
of such an offence.! 4 ) 

In the British trials reported upon in the present volume! 1 ) a number 
of accused were found guilty of being concerned in the execution of Allied 
victims. On behalf of the defendants, it was pleaded that the victims had 
received a fair trial or that at any rate the accused could reasonably assume 
that this was so and were not in a position to enquire into the legality of 
the executions which they had been ordered to carry out. In each of the 
three trials the Judge Advocate expressed the opinion that there was no 
evidence of a real trial ever having been held(«) and in finding most of the 
accused guilty the Courts may have been influenced by the conditions of 
secrecy in which the killings were carried out. It will be recalled that in 
the trial of Karl Buck and Ten Others, the Prosecutor submitted that the 
obliteration of all traces of the crime and the steps taken by the accused 
to suppress all knowledge of the crime belied any contention that they 
thought that they were performing a legal execution. Lawful executions 
did not take place in woods, nor were those shot buried in bomb craters 
with their valuables, clothing and identity markings removed.! 7 ) 

It should be added in conclusion that Volume VI of this series contains 
reports on further trials involving charges of denial of a fair trial, particularly 
the trial of Josef Altstotter and Fifteen Others, by a United States Military 
Tribunal at Nuremberg, 3rd March-4th December, 1947 (The Justice Trial). 
The defendants in this latter trial had been judges, prosecutors and/or 
Ministry of Justice officials under the Third Reich and were charged, 
inter alia, of war crimes and crimes against humanity committed in the 
course of their participation in the debasement of the German legal system 
to the ends of Nazism. The legal notes appearing in Volume VI will, 
consequently, deal further with the state of international law on the question 
of the denial of a fair trial and other related aspects of the denial of justice. 


(>) See p. 91. 

(“) See p. 82. 

(■*) See p. 89. 

( 4 ) See p! 89! According to Article 233 of the Norwegian Civil Criminal Code, a 
person who wilfully causes another person's death or is an accomplice to such an act, is 
punishable with imprisonment for up to six years. If the act was done not only wiltully 
but with premeditation, or if it was committed in order to facilitate or conceal another 
crime or to avoid punishment for such other crime, life imprisonment may be inflicted. 
The same applies in cases of repeated violations and when other particularly aggravating 
circumstances are present. Article 239, however, provides as follows : '' He who mad- 
vertently causes another person's death, shall be punished by imprisonment for a period 
of up to three years. In particulafly aggravating circumstances, imprisonment for a period 
of up to six years may be imposed. In particularly mitigating circumstances fines only 

mJ J) t Sce , pp OS 39-59. ! 6 ) See pp. 44, 52 and 58. 0 Sec p. 43. 










CASE No. 34 


TRIAL OF 

HAUPTSTURMFUHRER OSCAR HANS 

EIDSIVATING LAGMANNSRETT, JANUARY, 1947, AND SUPREME COURT 
OF NORWAY, AUGUST, 1947 

The extent of liability of an executioner for illegal executions, 
and the effect of superior orders in this connection 

A. OUTLINE OF THE PROCEEDINGS 


THE INDICTMENT 

Defendant Hans was charged by the Director of Public Prosecutions with 
having committed war crimes which were in violation of Articles I and 3 
of the Provisional Decree of 4th May, 1945, with which should be read 
I he Law of 13th December, 1946, Article 233 of the Civil Criminal Code 
and Article 62 of the Civil Criminal Code.( l ) 

The indictment claimed that the defendant, a member of the SS had 
been employed, from 25th April, 1940 onwards, in Section (Abteilu’ng) 1 
of the Sipo in Oslo. From the beginning of 1941 he was also leader of the 
Sonderkommando, in which capacity he was in charge of the execution of 
the death sentences passed by the S.S. und Polizeigericht Nord, the German 
Standesgenchts and the Feldgerichts. As leader of the Sonderkommando 
he was responsible for the execution of at least 312 Norwegian patriots 
ot whom 68 were executed without previous trial. 

The allegations made against him were set out in five Counts, as follows : 

( : ou '" \ '■ that °" 30th A P ril - 1942 - the Sonderkommando under the 
detendants leadership executed 18 named Norwegian citizens The 
execufons took place on orders from the Reichskommissar as a reprisal 
lor he killing of two German policemen by Norwegian saboteurs from 

nf"£ n i ir ll T ims were innocent as they were in prison at the time 
of the killing of the German policemen. 

Count 2 : that on 6th October. 1942, 10 named Norwegian citizens were 
executed by the Sonderkommando under the defendant's leadership. The 
executions took place without previous trial. According to a statement to 
the Press by Der Hohere S.S. und Polizeifuhrer, the victims were shot as a 
reprisal for several attempts at sabotage which had led to the declaration 
of a state of emergency in the Trondheim area. The victims were not 
responsible for the acts of sabotage. 

“ in! “* «<* W" c™,™*. 
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Count 3 : that on 21st July, 1944. five named Norwegian citizens (among 
them two women) were executed without trial. The executions were decided 
on by leaders of the Sipo who. according to Hitler’s orders of June-July, 
1944 , were given a free hand to decide upon any executions. 

Count 4: that on 5th September, 1944, the Sonderkommando under the 
defendant’s leadership executed 17 named Norwegian and six named Russian 
citizens. The executions were carried out without trial and were based 
on a decision by the Sipo. 

Count 5 : that on 30th or 31st October, 1944, 14 named Norwegian and 
eight named Russian citizens were executed by the Sonderkommando under 
the defendant’s leadership. The executions were carried out without 
previous trial and were based on a decision by the Sipo. 

The Public Prosecutor acting in this trial was Statsadvokat Harald Sund. 
Counsel for the Defence was Hoyesterettsadvokat Adam Hjorth. 

2. THE EVIDENCE 

It was established that the defendant arrived in Oslo on 25th April,1940, 
together with a detachment of the Sipo on orders from Berlin and was 
appointed to Section I of the Sipo. The whole of the Sipo in No I^ ay 
comprised six sections and was under the command of Fehlis. The Lhiei 
of the defendant’s section was Obersturmbannfuhrer Keller. 

The defendant achieved the rank of Hauptsturmfuhrer and became head 
of a department whose work was of an administrative and organizational 
character, similar to that which he had held in Berlin. The defendan 
was at the same time appointed Hauskommandant of V.ctona Terrasse .n 
which capacity he was in charge of the security of the various offices housed 
in the building. As Hauskommandant he was directly subordinate 

Fehlis. 

The defendant and his staff of 22 were in charge, among other things, of 
the entering of all the Sipo’s incoming post into a register 
distributed among the various offices. Communications which, bore the 
sti,i,-ip “ Secret” were entered into a special book and post which was 
sta nped “ Secret ” on the envelope was passed on without being opened in 
the defendant's office. On an average about 500 tetters from Norway 
100 ,-om Germany and about 50 telepr.nted communications and a senes 
of telegrams were entered every day The communications were mosdy 
opened by the chief registrar, but it often happened that the Post was dealt 
with by the defendant himself. (The above details were regarded by he 
Lagmannsrett as relevant to the case in so far as they went to show that the 
deSdant Tould not have been informed about all the secret orders which 

came from Berlin.) 

At the beginning of 1941, the Sipo in Oslo set up a so-called Sonder¬ 
kommando, a detachment organized on 

safeguarding of the Sipo headquarters from ene y * ■ officers 

became leader of the Sonderkommando and had a staff of three o h 
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and 35 men, mostly members of his own department. In his capacity as 
leader of the Sonderkommando the defendant was directly responsible to 
Fehlis who in his turn was responsible to General Rediess, whose title was 
“ Gerichtsherr ” and who was in charge of ail the police forces in Norway. 

During the first state of emergency in Oslo in September, 1941, the 
defendant received orders for his Sonderkommando to undertake the 
execution of Norwegians sentenced to death by German courts in Norway. 
This being the first job of its kind, the defendant was given detailed instruc¬ 
tions by Fehlis. According to the defendant these regulations concerning 
executions laid down among other things that an execution order 
(Vollstreckungsbefehl) had to be given in writing ; that the sentence had to 
be made known to the victims in German and Norwegian ; that the 
execution was to be carried out by shooting—three men to one victim ; 
that the victims were to be blindfolded but not bound ; that the corpses 
were to be buried in a communal grave and not to be delivered to the 
tamilies : that the presence of any outsiders, even a doctor or a clergyman, 
was lorbidden, and that the w hole execution had to be carried out in absolute 
secrecy. 

According to the defendant’s statement he also received an “ Auslie- 
ferungsschein ” (order for delivery) from Section IV of the Sipo against 
which the prisoners were handed over and a list containing the names and 
personal details of those sentenced to be executed. The defendant was told 
by Fehlis that those documents were sufficient. He had never received 
any communication direct from any of the courts. 

Most of the death sentences executed by the defendant were passed by 
the S.S. und Polizeigericht Nord, by the Feldgericht (the S.S. und Polizeigericht 
Nord on circuit), some by courts-martial and on three occasions by civilian 
Standesgerichts—namely, during the two states of emergency in Oslo in 
September, 1941, in the w inter of 1945, and during the state of emergency 
in Trondheim in October, 1942.(') 

The Lagmannsrett found it necessary to go into the details of the 
procedure followed after the sentence had been passed by the S.S. und 
Polizeigericht Nord. Copies of the sentence were sent to Rediess and 
Terboven for confirmation and, if this was given, three further copies were 
sent to the Untersuchungsfiihrer, who in his turn dispatched them to Fehlis 
who made out the execution orders which contained whatever Fehlis found 
necessary to impart to the leader of the Sonderkommando. The execution 
order was always handed to the defendant by Fcnlis himself and stated, 
besides the name of the convicted person, that sentence (Urteil) had been 
passed and that the person had been sentenced (verurteilt) for having 
committed a particular crime, which was described in a few words. The order 
was signed by Fehlis only. It always stated the name of the court when the 
sentence had been passed by the S.S. und Polizeigericht Nord ; in other cases 
there was no reference to a court." 

(') It appears, however, from the Indictment that the defendant was only charged 
with those executions which were carried out without any previous trial. 
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„ . , aAA „ aprree was issued on Hitler’s orders from Berlin 
In June/July, 1944, . tr ies The Sipo in each country 

which abolished tribunals m 0 ^up'edcount ^ , in cases where 

was vested with discretionary^^ The reason 

offences oi a political character h g ^ ^ found that ho iding of 
for promulgating the decree w t on ,h e population and 

tribunals did not havf the denied ^ given free 

that it would be far more efficX, e,«,£Temed neeessarv. 1, was 
hand in standing on *" ’" asKm „ g effect on any subversive 

iLri^Km^tppeared and were never heard of again. This 
decree was put into force in Norway. 

According to a statement by the then judS safe-. 

Nord, Dr. Latza, who was appalled by the Chief of the 

guards, he had immediate^ asked for - ^ t£)|d him that th ey 

had t^returrThaving Sed norhing. 
ppm Regular,on .0 " 

After the decree of lune/July. 1944. "“fendani oid'reccncd the 

g a« orders for a Snents stared that the 

"“ont °bf«ecK iSten - sentenced ' bn, did no. mahe referen 

to any court. 

nF the lagmannsrett, 17th JANUARY, 1947 
3. THE JUDGMENT OF TH shooting. 

The defendani was found guilty and senrenced io deafh by 

The Lagmannsrett considered it an-JSSiSf? ~ 

CoiveliorNoMV 'caughT m flagrante cannot J^ 

warfare, which lays down that M Hitler’s decree of June July. 

^ ffifabolSonoT and hC 

„ had been stared in the Indictment that “mSlon 

least 312 named Norwegian P atn ° is ’ at g i ea st 268, of whom 68 were 
of the Public Prosecutor w^jdu^^ insisted that he ha 

executed without trial. I&e oeie 
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in charge of the execution of only 215 persons, mainly Norwegians. The 
Lagmannsrett did not find it necessary to insist on a definite figure for the 
total number of executions, as the defendant had been charged only with 
responsibility for those executions which had been carried out without the 
decision of a court, as the Prosecution had realized that according to 
international law an occupation power had the right to pass death sentences 
on citizens of the occupied country through their established courts. 

The Lagmannsrett acquitted the defendant on Count 1 of the Indictment 
as it was held that at that time the defendant may have been in justifiable 
ignorance of the fact that the executions were decided upon without previous 
trial. The Court stressed the fact that on that occasion the Untersuchungs- 
tiihrer had attended the execution and had read out the contents of the 
documents to the victims, a circumstance which might have given the 
defendant the impression that sentence had been passed by a court. 

As to Count 2, the prosecution had already before the trial decided to 
withdraw the charge involved. 

The Court acquitted the defendant of the execution of the Russian citizens 
mentioned in Counts 4 and 5, as it might be considered that the defendant 
might have assumed that those sentences had been passed by the Wehr- 
macht's courts-martial. 

As regards the executions of Norwegian victims referred to in Counts 3, 
4 and 5 of the Indictment, the Lagmannsrett held that the terms of Articles 
1 and 3 of the Provisional Decree of 4th May, 1945, in so far as they defined 
the actus reus had been fulfilled and that the acts therefore could be regarded 
as being at variance with the laws and customs of war. The Court thereupon 
proceeded to examine whether the mental element of the crimes had also 
been present, as laid down in the same provisions. 

It had been stated by the defendant that during his office he had always 
been aware of the fact that no execution could legally be carried out without 
a trial. After having heard the evidence submitted to the Court, he could 
not but realize that some of the executions had in fact been carried out 
without previous trial. He had, however, pleaded that he could not see 
how he could be held responsible for having acted bona fide on Fehlis’s 
orders. He had received the execution orders from Fehlis personally and 
they had all stated that the condemned had been “ sentenced ” to death. 
He had been confident that Fehlis would not give him orders which were 
in any way contrary to law. He had considered that he owed the same 
obedience to his superior as a soldier of the Wchrmacht owed to those above 
him in rank. 

When considering the question of how far defendant had acted bona tide 
the Lagmannsrett found : 

that in the cases referred to in Counts 3, 4 and 5 (those executed after 
the decree of June July. 1944) the defendant had already gained enough 
experience to be able to judge whether the execution orders were fully 


lawful, i.e., whether they were preceded by a trial. In his first statement 
to the Court, the defendant had confessed to the knowledge of Decree 
No. 7 of 31st July, 1941, which normally presupposed the declaration 
of a state of emergency before any civilian court-martial authorized to 
pass the death sentence on civilians could be set up. Later the 
defendant had withdrawn his admission and professed ignorance on 
that point. The Court, however, felt bound by the defendant’s original 
statement; 

that defendant must have had sufficient reason to doubt the legality 
of the execution orders as no state of emergency had been in force at 
that time ; 

that the Reichskommissar’s declaration to the Press on the executions 
referred to in Count 1 ought to have made defendant apprehensive of 
any possible illegality, which declaration was made the day after the 
executions had been carried out; 

that since, according to the defendant, some execution orders had 
stated that the sentence had been passed by the S.S. und Polizeigericht 
Nord, he should have surmised that in cases where the name of a court 
had not been given, the order might be unlawful; 

that after having read the regulations concerning the duties of the 
Sonderkommando, the defendant must have realized that Fehlis himself 
did not keep to those regulations. For instance, the defendant had 
stated that only in a few instances had he received a copy of the sentence 
itself which, according to the regulations, should have been made 
known to those sentenced. Moreover, the substance of the sentence 
had only been referred to in a few words, not sufficient to show to those 
sentenced the reasons for the sentence ; neither had any representative 
from the courts attended the executions, except in one or two instances. 
In those circumstances the defendant’s suspicions as to the legality of 
the executions ought to have been roused. 

The Court realized that the decree of June/July, 1944, and its putting into 
effect, had been a matter of the utmost secrecy, and it could therefore be 
assumed that the Uefcndant’s superiors had not acquainted him with it. 
The Court also understood that the defendant could not, without serious 
consequences to himself, have approached Fehlis direct and asked for an 
explanation in order to ascertain the legality of the execution orders. What 
was considered decisive in the opinion of the Court was that defendant had 
at no time done anything to ascertain that the execution orders were legal ; 
neither had he at any time taken any steps to be transferred to some other 
work or to active service. The Court held that information regarding the 
legality of the orders might have been obtained by the defendant had he 
approached members of the S.S. und Polizeigericht Nord or the .registrar 
of the Court. On the basis of such information it may be assumed that 
defendant could have taken measures to obtain a transfer to the front line 
or to other work without incurring the possibility of disciplinary action. 

In view of these circumstances, the Court found that they could not 
accept the defendant’s plea of having been ignorant of the change in the 

G 










89 


88 HAUPTSTURMFUIIRER OSCAR HANS 

situation after the decree of June/July, 1944. Even if he had not been directly 
informed of the decree or its contents, he must have known that prisoners 
were no longer tried by the Polizeigericht and Standesgerichts. The Court 
considered that defendant must have been aware of the situation when he 
received the execution orders mentioned in Counts 3, 4 and 5 of the Indict¬ 
ment. In that connection the Court recalled that the defendant, besides 
being leader of the Sonderkommando, had continued to be head of the 
department and of his stair of 22, and it could, therefore, be assumed that 
among other secret documents which he registered there must have been 
some which might have given him a hint as to the change in the position 
after tribunals were abolished. 

The Court, therefore, assumed that defendant must have known that the 
persons referred to in Counts 3, 4 and 5 of the Indictment had been executed 
without trial. The Court could not accept the plea that defendant had 
assumed that everything was in order because he received the execution 
orders from Fehlis himself and that they contained the word “ sentenced”. 
He must have realized that he was running a risk in accepting the legality 
of the documents bona fide and must, therefore, be assumed to have acted 
knowingly in the sense signified by that term in Criminal Law. According 
to Article 5 of the Provisional Decree of 4th May, 1945, superior orders 
could not as a matter of course be regarded as exculpatory. 

It had been pointed out by the defence that the real criminals in the case 
in hand were Fehlis and Terboven. Had they not committed suicide, the 
defendant would hardly have been charged with those crimes. The Court 
could not accept that argument. The German occupation powers had 
employed violence and used their power contrary to international law, and 
as a result punishment must be meted out not only to those who had issued 
the orders but also to their subordinates if blind obedience had made it 
possible to put into effect such a criminal system. 

Two of the judges dissented front the opinion held by the majority of the 
Court and voted for defendant's acquittal on all counts. In their opinion 
no sufficient proof had been brought in support of the charge that defendant 
had known or understood that the executions he had carried out were 
decided on without trial, and they referred to what had been said above in 
connection with Count 1 of the Indictment. The decree of June/July, 
1944, was “ top secret,” and it may be assumed that as its intention was to 
terrorize people by leaving them in ignorance of what was happening, it 
was in the interest of the occupation powers to keep it sub rosa. It had not 
been proved that the defendant was among those to whom the secret was 
imparted. Neither did any other of the prevailing circumstances justify 
the conclusion that the defendant had been aware of the situation. It was 
true that he held a comparatively high position within the Sipo but he was 
not a member of its executive organ—the Gestapo—and was not concerned 
with investigations and with prisoners. Neither was there sufficient proof 
to refute the defendant's statement that the execution orders invoked in 
Counts 3, 4 and 5 of the Indictment were in all other respects similar to those 
he had received in previous cases, except for the mention of the name of a 
court. It must be remembered that the name of the court had also been 
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omitted when the sentence had been passed by a Standesgericht. The 
minority pointed out that it had been stated in the execution orders issued 
and signed by Fehlis that those to be executed had been sentenced to death 
(zum Tode verurteilt) and that it had been stated in each individual case 
when they had been sentenced, for what crime and according to which 
provisions of the German Criminal Law. 

The minority further pointed out that the fact that the executions referred 
to in Courts 3-5 of the Indictment were carried out when no state of emer¬ 
gency had been declared was no real proof that defendant must have surmised 
that everything was not in order. It was common knowledge that very few 
Germans knew that as a rule a state of emergency had to exist before a 
Standesgericht could be set up. It must be remembered in that connection 
that, in 1945, the Standesgericht did pass sentences without a state of 
emergency having been declared. 

The minority held that the prosecution had not succeeded in proving that 
the defendant ought to have been aware that the executions referred to in 
Counts 3-5 of the Indictment were different in respect of legality from those 
carried out previously, which, the Court had decided, were not contrary 
to international law. The minority, therefore, considered that defendant’s 
acts had not the requisite mental element as laid down in Article 233 of the 
Civil Criminal Code (having acted knowingly), and proceeded to examine 
whether his acts could be brought within the scope of Article 239 of the 
Civil Criminal Code, i.e., whether he could be regarded as having caused 
the victims' death inadvertently. In that connection the German regulations 
which were used at executions had to be considered. The defendant, who 
was not a lawyer but a police officer, was the leader of executions. According 
to the regulations it was not necessary for a representative of the court or 
the prosecution to be present at the executions. Thus, as had been implied 
by the Court's acquitting the defendant on Count 1 of the Indictment, it 
did not seem reasonable to expect him to have judged from the presence or 
absence of any such representative whether the execution orders were or 
were not legally in order. The procedure seemed to have been as follows: 
Fehlis, a lawyer by profession was, in his capacity as Chief of the Sipo, 
supposed to ascertain in each individual case that the legal basis for the 
execution order had been complied with, to confirm the sentence or recom¬ 
mend for a reprieve. He would then issue the execution order furnished 
with the necessary details. In these circumstances the defendant could 
not be imputed for having acted according to orders unless special circum¬ 
stances should have given him cause to make further investigations. The 
minority found that such special circumstances had not been proved. Thus 
defendant could not, in their opinion, be found guilty of having committed 
the acts in violation of Article 239 of the Civil Criminal Code. Consequently, 
the minority voted for an acquittal on all Counts. 

4. THE APPEAL TO THE SUPREME COURT 

The defendant appealed against the sentence of the Lagmannsrett on the 
following grounds : 

(i) that the reasons given by the Lagmannsrett were insufficient and 
inconsistent with the conclusions reached by the Court; 
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(if) that the Lagmannsrett had wrongly interpreted Article 1 of the 
Provisional Decree of 4th May, 1945, in so far as the assumption of 
the Court had been that an occupying power could not legally execute 
citizens of the occupied state except according to a sentence passed by 
a tribunal. The defendant contended that international law demanded 
only an investigation and a decision by an authority—not necessarily 
a court—vested with corresponding powers, before an execution 
could take place ; 

(iii) that, whatever the circumstances, the punishment decided on by the 

Lagmannsrett was too severe. ,1 


5. THE JUDGMENT OF THE SUPREME COURT, 23RD AUGUST, 1947 

The Supreme Court quashed the verdict and sentence of the Lagmannsrett. 

Judge Holmboe, who was the first judge to give his reasons for the decision 
of the Supreme Court, held that in his opinion point 1 of the defendant’s 
appeal was justified. Apart from the question whether criminal law had 
been rightly applied, the issue at hand was whether the defendant had been 
aware that the persons referred to in Counts 3-5 of the Indictment had not 
been tried and sentenced according to law. The Lagmannsrett had dealt 
with that question elaborately and had pointed out a number of circum¬ 
stances which were supposed to indicate that the defendant had been cog¬ 
nisant of the situation. In Judge Holmboe’s opinion, however, the reasons 
given by the Lagmannsrett in that connection were rather obscure and contra¬ 
dictory on several points. Thus the Lagmannsrett had apparently based 
their conclusion as to the defendant's guilt solely on the fact that no state 
of emergency had been officially declared, in assuming that he had had 
reason to suspect that some of the victims had not been tried by a Standes- 
gericht. At the same time the Lagmannsrett had not contested the legality 
of the executions carried out in the winter of 1945, though a state of emer¬ 
gency had not been expressly declared. Judge Holmboe declared that 
neither according to international law nor according to German law, was 
the official declaration of a state of emergency a condition for the setting 
up of a Standesgericht. The Lagmannsrett seemed to have held the same 
opinion when declaring that the German Decree of 31st July, 1941, pre¬ 
supposed that normally a state of emergency had to be declared before a 
civilian Standesgericht could be set up. 

The Lagmannsrett had further pointed out that in some instances it had 
been stated in the execution orders that sentence had been passed by the 
S.S. und Polizeigericht Nord whereas in other instances the name of the 
court had been omitted, and had maintained that in cases where the name 
of the court had not been mentioned, the defendant ought to have had his 
doubts as to the legality of the executions. Judge Holmboe maintained 
that those arguments were hardly consistent with what the Lagmannsrett 
had established in another connection, namely when ascertaining that the 
execution orders only mentioned the name of the court when the sentence 


had been passed by the SS und Polizeigericht Nord, never when it had been 
passed by the Standesgericht. It had, however, been established that in 
every instance the execution orders had mentioned that the person to be 
executed had been “ sentenced ” to death. 

As another indication of the defendant’s mala fides, the Lagmannsrett 
had stated that the general regulations issued to him in his capacity as chief 
of the Sonderkommando had not been adhered to by his immediate superior 
Fehlis. Judge Holmboe assumed that that allegation referred to the 
provision that the sentence should be made known to those sentenced. That, 
however, was inconsistent with what had been established by the Lagmanns¬ 
rett, namely that the execution orders given to ‘the defendant had stated 
among other things that the person had been “ sentenced ” for a certain 
crime. Thus the general instructions had not been violated by Fehlis 
in any such way as to have given rise to suspicion on the defendant’s part. 

Judge Holmboe then drew the Court’s attention to the paragraph in the 
Lagmannsrett’s notes where the Court had stressed that the defendant had 
at no time done anything to obtain information in order to asertain whether 
the executions were legal or not. That statement taken in connection with 
what had been stated above, had given rise to doubts in Judge Holmboe’s 
mind as to whether the Lagmannsrett had been aware of the fact that it was 
not sufficient for a conviction for wilful murder that the accused ought to 
have known the circumstances which made his act illegal. The Lagmannsrett 
had finished the statement of their reasons on that point by saying that the 
defendant must have been aware of the situation when he received the 
execution orders invoked in Counts 3-5 of the Indictment, an argument 
which, taken separately, would have been sufficiently lucid. As long as 
this seemed to have been the conclusions arrived at by the Lagmannsrett 
from the various arguments dealt with above, however. Judge Holmboe 
held that it could not explain away the prevailing ambiguity of the reasons 
as a whole, which ambiguity, in his opinion, was in itself sufficient to lead 
to the quashing of the sentence. 

As to the defendant's plea of a wrong application of the criminal law. 
Judge Holmboe quoted a statement made by the Lagmannsrett referring 
to the indisputable and basic rules of international law which laid down 
that an occupation power had no right to undertake the execution of citizens 
of the occupied country except according to sentence by an appropriate 
court. In Judge Holmboe's opinion that was not an accurate interpretation 
of the provision of international law, which only seemed to demand that no 
execution should take place before proper and fair investigation of the 
case and a decision passed by an authority legally vested with appropriate 
powers. As Judge Holmboe had come to the conclusion that it was sufficient 
to quash the sentence of the Lagmannsrett on the grounds mentioned above, 
however, he did not fine it necessary to go deeper into the second plea. In 
connection with the interpretation of the provision of international law 
referred to above and its applicability to the case in hand he restricted himself 
to pointing out that it would be necessary to take into consideration the 
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demands made by international law as to the procedure preceding a decision 
for execution, e.g., what authorities could be vested with the power to take 
the decision and what rules of procedure had to be adhered to. 

Judge Bonnevie agreed with what had been said by Judge Holmboe, 
adding that the reasons given by the Lagmannsrett did not state sufficiently 
clearly whether the defendant had been aware of the illegality of his acts, 
a fact which the Court had taken for granted. Thus, for instance, it had 
not been mentioned whether or not the defendant had been aware that 
executing superior orders was not in itself unconditionally exculpatory. 
The reasons given by the Lagmannsrett did not clarify whether the defendant 
had acted under a misconception of law in performing his duties, a fact 
which in itself, according to Judge Bonnevie, must necessarily lead to the 
quashing of the sentence. 

Judge Schjelderup added that the procedure put into force by Hitler’s 
decree of June/July, 1944, and referred to by the Lagmannsrett, was not 
consistent with the minimum demands laid down by international law as a 
condition for executions. He made reference to what had been said in 
Holland's “ The Laws of War on Land ” (1908), p. 15 fif., and in Wheaton’s 
“ International Law 11 ” (1944), p. 240. 

Judges Alten, Bahr, Fougner, Berger, Skau and Stang concurred. 


B. NOTES ON THE CASE 

According to Norwegian law on criminal procedure, the effect of the 
Supreme Court’s decision to quash the sentence of the Lagmannsrett is 
that the case is open for retrial by the Lagmannsrett if the Director of Public 
Prosecutions is of the opinion that sufficient or additional proof of the 
defendant’s guilt can be provided. If the Director of Public Prosecutions 
decides that such additional proof cannot be submitted and drops the case, 
the effect of the decision taken by the Supreme Court and the Attorney- 
General is that the defendant be released.!') 

As to the case in hand, the Director of Public Prosecutions announced 
on 1st November, 1947, that it was considered impossible to provide such 
additional proof as could lead to a retrial. As a consequence the defendant 
Hans was released. 

It will be noted that, in the opinion of the Supreme Court, the defendant 
could not be held guilty unless it had been shown that he was actually 
aware that the victims had not been tried and sentenced according to law ; 
constructive knowledge was not sufficient.( 2 ) 


The question of superior orders entered into the present trial, but it would 
appear that such orders were regarded as relevant only in so far as they 
created or helped to create a mistake of fact in the accused’s mind ; the 
duress aspect of superior orders was not considered by the Supreme Court. 


(’) Sec Vol. Ill of this series, pp. 90-1. 
C-) See pp. 81, 90 and 91. 
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At STRALIAN LAW CONCERNING TRIALS OF WAR CRIMINALS 
BY MILITARY COURTS 

I. THE LEGAL BASIS OF AUSTRALIAN MILITARY COURTS 

The jurisdiction of the Australian Military Courts for the trial of war 
criminals is based upon the Commonwealth of Australia War Crimes Act, 
1945, which came into operation on receiving the Royal Assent on 
11th October of that year. 

In its substance the Act bears a resemblance to the United Kingdom 
Royal Warrant of 14th June, 1945 (with amendments).(') An important 
formal difference consists, of course, in the fact that while the United 
Kingdom provisions were matte by a Royal Warrant issued under the Royal 
Prerogative, the corresponding Australian provisions were made by Act of 
Parliament. 

Section 14 empowers the Governor-General to “ make regulations or 
rules prescribing all matters which by this Act are required or permitted 
to be prescribed or which are necessary or convenient to be prescribed for 
carrying out or giving effect to this Act.” In accordance with this provision, 
the Regulations under the War Crimes Act, 1945 (Statutory Rules, 1945, 
No. 164, and 1946, No. 30) were promulgated on October 25th, 1945, and 
20th February, 1946, the second document constituting an addendum to the 
first. 

II. DEFINITION OF “ WAR CRIME ” IN THE AUSTRALIAN ACT 

Section 3 of the Act provides, inter alia , that, in the Act, “ unless the 
contrary intention appears, ... 

‘ war crime ’ means— 

(u) a violation of the laws and usages of war ; or 

(6) any war crime within the meaning of the instrument of appoint¬ 
ment of the Board of Inquiry appointed on the third day of 
September, One thousand nine hundred and forty-five, under 
the National Security (Inquiries) Regulations (being Statutory 
Rules, 1941, No. 35, as amended by Statutory Rules, 1941, 
Nos. 74 and 114, and Statutory Rules, 1942, No. 273). 

committed in any place whatsoever, whether within or beyond Australia, 
during any war.”( 2 ) 

The instrument of appointment referred to provided for the setting up 
of a Board of Inquiry to investigate war crimes committed by enemy 
subjects and, on the matter of definition, states that, for the purposes of the 
enquiry envisaged “ the expression ‘ war crime ’ includes the following: 

I 1 ) Regarding the Royal Warrant, see Vol. I of this series, pp. 105-110. 

( ! ) At another point. Section 3 provides that “ urless the contrary intention appears 
* any war ' means any war in which His Majesty has been engaged since the second day 
of September. One thoi s_nd nine hundred and ihirty-nine." 
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(i) Planning, preparation, initiation or waging of a war of aggression, 
or a war in violation of international treaties, agreements or 
assurances, or participation in a common plan or conspiracy 
for the accomplishment of any of the foregoing. 

(ii) Murder and massacres—systematic terrorism. 

(iii) Putting hostages to death. 

(iv) Torture of civilians. 

(v) Deliberate starvation of civilians. 

(vi) Rape. 

(vii) Abduction of girls and women for the purpose of enforced 

prostitution. 

(viii) Deportation of civilians. 

(ix) Interment of civilians under inhuman conditions. 

(x) Forced labour of civilians in connection with the military opera¬ 

tions of the enemy. 

(xi) Usurpation of sovereignty during military occupation. 

(xii) Compulsory enlistment of soldiers among the inhabitants of 

occupied territory. 

(xiii) Attempts to denationalize the inhabitants of occupied territory. 

(xiv) Pillage and wholesale looting. 

(xv) Confiscation of property. 

(xvi) Exaction of illegitimate or of exorbitant contributions and 

requisitions. 

(xvii) Debasement of the currency and issue of spurious currency, 
(xviii) Imposition of collective penalties. 

(xix) Wanton devastation and destruction of property. 

(xx) Deliberate bombardment of undefended places. 

(xxi) Wanton destruction of religious, charitable, educational and 

historic buildings and monuments. 

(xxii) Destruction of merchant ships and passenger vessels without 
warning and without provision for the safety of passengers and 


crew. 
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(xxiii) Destruction of fishing boats and of relief ships. 

(xxiv) Deliberate bombardment of hospitals. 

(xxv) Attack and destruction of hospital ships. 

(xxvi) Breach of other rules relating to the Red Cross. 

(xxvii) Use of deleterious and asphyxiating gases. 

(xxviii) Use of explosive or expanding bullets and other inhuman appli¬ 
ances. 

(xxix) Directions to give no quarter. 

(xxx) Ill-treatment of wounded and prisoners of war, including— 

(a) transportation of prisoners of war under improper con¬ 
ditions ; 

( b) public exhibition or ridicule of prisoners of war ; and 

(c) failure to provide prisoners of war or internees with 

proper medical care, food or quarters. 

(xxxi) Employment of prisoners of war on unauthorized work. 

(xxxii) Misuse of flags of truce. 

(xxxiii) Poisoning of wells. 

(xxxiv) Cannibalism. 

(xxxv) Mutilation of the dead.” 

The definition of the term ” War Crime ” contained in the Australian 
Act differs from that contained in the Royal Warrant. While under the 
Royal Warrant ” war crime ” means a violation of the laws and usages of 
war, the term cs defined in the Australian Act is wider. In addition to 
violations of the laws and usages of war, in Australian law the term comprises 
also all the crimes enumerated in the Instrument of Appointment of 3rd 
September, 1945, and it will be seen that the definition contained in the 
Instrument of Appointment enumerates in the first place “ crimes against 
peace”, in the same words as those used in Article 6(a) of the Charter 
attached to the Four-Power Agreement of 8th August, 1945. The effect 
of this is that " crimes against peace ” form part of the term “ war crime ” 
as defined by the Australian statute. 

The Australian Act does not, on the other hand, comprise in its definition 
of" war crime ” crimes against humanity within the meaning of Article 6(c) 
of the Charter of the International Military Tribunal, excepting such 
“ crimes against humanity ” as also fall under the term “ violations of the 
laws and customs of war.” 


I The two groups of war crimes comprised in the Australian definition 

overlap, because all the crimes enumerated in the Instrument of Appointment 
under (ii) to (xxxv) are violations of the laws and usages of war and fall 
therefore under both (a) and (6) of the Australian definition. 

The catalogue of war crimes enumerated in the Australian list under (ii) 
to (xxxiii) is based on the list of war crimes drawn up by the Responsibilities 
Commission of the Paris Peace Conference in 1919. 

t There are, however, certain differences between the Australian list and the 

1919 Paris List. 

In the item (xiv) of the Australian list, corresponding to item (xiii) of the 
1919 list, to the original word “ pillage," the words ” and wholesale 
looting ” have been added. 

In item (xxx) of the Australian list, which deals with the ill-treatment of 
wounded and prisoners of war and corresponds to item (xxix) of the Paris 
list, there are added the following illustrations : 

“ including: 

(a) transportation of prisoners of war under improper conditions ; 

(b) public exhibition or ridicule of prisoners of war ; and 

(c) failure to provide prisoners of war or internees with proper 
medical care, food or quarters.” 

The Australian list contains, under (xxxiv) and (xxxv), the new items : 
Cannibalism and Mutilation of the Dead. 


III. OTHER JURISDICTIONAL PROVISIONS CONTAINED IN THE ACT 

The Preamble to the Act having stated the expediency of making provision 
for the trial and punishment of violations of the laws and usages of war 
committed against “ any persons who were at any time resident in Australia 
or against certain other persons,” Section 7 of the Act provides that. 

“ A military court shall have power to try persons charged with 
war crimes committed, at any place whatsoever, whether within or 
beyond Australia, against any person who was at any time resident in 
Australia, and for that purpose, subject to any direction by the 
Governor-General, to sit at any place whatsoever, whether within or 
beyond Australia.” 

Article 12, however, adds the following: 

“ The provisions of this Act shall apply in relation to war crimes 
committed, in any place whatsoever, whether within or beyond Australia, 
against British subjects or citizens of any Power allied or associated 


A- 










98 


ANNEX 


ANNEX 


99 


with His Majesty in any war, in like manner as they apply in relation 
to war crimes committed against persons who were at any time resident 
in Australia.” 

Under the Act the Australian Military Courts have, therefore, jurisdiction 
in all cases where the victim has been either resident in Australia or a 
British or an allied subject. 

The jurisdiction of the Australian Military Courts does not extend to 
crimes committed “ against any civilian population,” e.g., against neutrals 
or enemy subjects, because crimes against other than British and allied 
nationals are outside the scope of the term “ war crime ” as defined in the 
Australian Statute. 


IV. THE CONVENING OF A MILITARY COURT 

Section 5 (1) of the Act empowers the Governor-General, inter alia, to 
“ (a) convene military courts for the trial of persons charged with the 
commission of war crimes ”, and ” (i>) appoint officers to constitute military 
courts”. 

Section 6 empowers the Governor-General to delegate any powers pro¬ 
vided to him by Article 5 of the Act. 


V. COMPOSITION OF A MILITARY COURT 

Regulation 8 of the Regulations made under the Act contains a provision 
which is identical with the first paragraph of Regulation 5 of the United 
Kingdom Royal Warrant: 

A Military Court shall consist of not less than two officers in 
addition to the President, all of whom shall be appointed by name, but 
no officer, whether sitting as President or as a member, need have held 
his commission for any special length of time, if the accused is an 
officer of the naval, military or air force of an enemy or ex-enemy 
Power the Convening Officer should, so far as practicable, but shall be 
under no obligation so to do, appoint as many officers as possible of 
equal or superior relative rank to the accused. If the accused belongs 
to the naval or air force of an enemy or ex-enemy Power the Convening 
Officer should appoint, if available, at least one naval officer or one 
air force officer as a member of the Court, as the case may be.” 

From Section 5 (4) and (5) of the Act it appears that the Australian 
legislature had adopted the institution of mixed Military Courts on the 
same lines as are provided for in the third paragraph of Regulation 5 of the 
Royal Warrant. The appointing authority is enabled to appoint as a 
member (other than the President) of the court one or more officers of the 
naval, military or air forces of any allied or associated Power. The number 


of officers appointed in this way shall not comprise more than half the 
members of the court, excluding the President. Under Regulation 8a of 
the Regulations for the trial of War Criminals, as inserted by Statutory 
Rule 1946, No. 30, officers of the naval, military or air forces of the United 
Kingdom or of any other part of His Majesty’s Dominions, may be appointed 
members of the military court other than President. 

In the same way as Regulation 6 of the Royal Warrant, the Australian 
Regulation 9 provides that an accused shall not be entitled to object to the 
President or any member of the Court or the Judge Advocate or to offer 
any plea in bar or any special plea to the jurisdiction of the Court. 


VI. APPOINTMENT OF JUDGE ADVOCATE 

Regulation 5 states that the authority by whom a military court is con¬ 
vened or any authority by whom the Court could have been convened 
may appoint a Judge Advocate to the Court. 

The duties of the Judge Advocate are set out in Rule 103 of the Rules 
of Procedure made under Article 70 of the Army Act ; (') they consist mainly 
4 in advising the Court on matters of substantive and procedural law. He 

must also, unless both he and the Court think it unnecessary, sum up the 
evidence before the Court deliberates on its findings. Paragraph (h) of 
Rule 103 lays down that, “ In fulfilling his duties the Judge Advocate will 
be careful to maintain an entirely impartial position." The Judge Advocate 
has no voting powers. The members of the Court are judges of law' and 
fact, and consequently the Judge Advocate’s advice need not be accepted 
by them, though in practice it carries great weight. 


VII. RULES OF EVIDENCE AND PROCEDURE 

Section 10 of the Australian Act makes a provision which is substantially 
the same as that made by the first paragraph of Regulation 3 ot the Royal 
Warrant: 

“ Except so far as is inconsistent with this Act, and subject to such 
exceptions, modifications, adaptations and additions as are prescribed 
by or under the Defence Act, 1903-1945. or this Act, the provisions of 
the Imperial Act known as the Army Act and any Imperial Acts amend¬ 
ing or in substitution for it and for the time being in force and the 
Rules of Procedure made thereunder, in so far as they relate to field 
general courts-martial and to any matters preliminary or incidental 
thereto or consequential thereon, shall, so far as applicable, apply to 
and in relation to military courts and any matters preliminary or 
incidental thereto or consequential thereon, in like manner as if military 

(i) See Section 10 of th; Australian War Crimes Act, which is quoted under the next 
heading. 
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courts were field general courts-martial and the accused were persons 
subject to military law charged with having committed offences on 
active sen ice." 


Like the second paragraph of Regulation 3 of the Royal Warrant, the 
Australian Regulation 4 enumerates certain provisions of the Army Act 
and the Rules of Procedure made under it which are not to apply to war 
crime trials. Furthermore, Article 9 (1) of the Act provides that: “ At any 
hearing before a military court the court may take into consideration 
any oral statement or any document appearing on the face of it to be 
authentic, provided the statement or document appears to the court to be of 
assistance in proving or disproving the charge, notwithstanding that the 
statement or document would not be admissible in evidence before a field 
general court-martial.” 

Australian Regulation 12 makes the following provision, which is in the 
same terms as the United Kingdom Regulation 8 (ii) as amended : 

Where there is evidence that a war crime has been the result of 
concerted action upon the part of a unit or group of men, then evidence 
given upon any charge relating to that crime against any member of 
such unit or group may be received as prima facie evidence of the 
responsibility of each member of that unit or group for that crime. 

“ In any such case all or any members of any such unit or group may 
be charged and tried jointly in respect of any such war crime and no 
application by any of them to be tried separately shall be allowed by 
the Court.” 


VIII. REPRESENTATION BY COUNSEL 

Regulation 10 provides that Counsel may appear on behalf of the prose¬ 
cutor and accused in like manner as if the military court were a General 
Court-Martial. The Regulation adds, however, that in addition to the 
persons deemed to be properly qualified to act as Counsel before a General 
Court-Martial, any person qualified to appear before the courts of the 
country of the accused and any person aporoved by the Convening Officer 
shall be deemed to be properly qualified as Counsel for the Defence. 


IX. PUNISHMENT OF WAR CRIMES 

Under Section 11 (1) of the Australian War Crime Act, a person found 
guilty by a military court of a war crime may be sentenced to and shall be 
liable to suffer death (either by hanging or by shooting) or imprisonment 
for life, or for any less term ; and, in addition or in substitution therefor, 
either confiscation of property or a fine of any amount, or both. 

The Court may also order the restitution of any money or property 
taken, distributed or destroyed by the accused, and award an equivalent 


ANNEX 

penalty in default of complete restitution (Regulation 11 (2)). It is also 
provided, in Regulation 11 (3), that sentence of death shall not be passed on 
any person by a military court without the concurrence of all those serving 
on the court if the court consists of not more than three members, or w ithout 
the concurrence of at least two-thirds of those serving on the court if the 
court consists of more than three members. 


X. CONFIRMATION OF SENTENCES 

No right of appeal in the ordinary sense of that word exists against the 
decision of an Australian Military Court. The accused may, however, 
within 48 hours give notice of his intention to submit a petition to the 
Confirming Officer against the finding or the sentence or both. The petition 
must be submitted within 14 days. If it is against the finding it shall be 
referred by the Confirming Officer to the Australian Judge Advocate-General 
or to his deputy. The finding and any sentence which the Court had 
jurisdiction to pass, if confirmed, are valid, notwithstanding any deviation 
from the Regulations or the Rules of Procedure or any technical or other 
defect or objection. An exception exists only in the case where it appears 
that a substantial miscarriage of justice has actually occurred. These 
provisions are made by Regulations 17 and 18 ; Regulation 19, however, 
adds that: “ When a sentence passed by a Military Court has been confirmed 
the Governor-General or the Military Board or any officer not below the 
rank of Major-General who for the time being would have power to confirm 
the sentence of a Military Court if it had not been confirmed, shall have 
power to mitigate or remit the punishment thereby awarded or to commute 
such punishment for any less punishment or punishments to which the 
offender might have been sentenced by the said Court: Provided that this 
power shall not be exercised by an officer holding a command or rank 
inferior to that of the officer who confirmed the sentence.” 


7614. Wt. P959. Ps. 9429. C. & C. (W.) Ltd. 10/48. Gp. 553. 
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FOREWORD 

In the last preceding volume of these Reports, cases were included which 
discussed in what circumstances the denial of a fair trial constituted a 
substantive war crime of which members of the enemy forces of occupation 
could be held to be guilty. The first of the cases reported in this volume 
deals with kindred topics, but on a wider basis which goes a long way beyond 
the denial of a fair trial in any of the various ways in which that failure of 
justice may be manifested in individual cases. The scope of the issue can 
be best illustrated by a quotation from the Judgment of the Tribunal now 
reported, where it says: “ No defendant is specifically charged in the indict¬ 
ment with the murder or abuse of any particular person. If he were, the 
indictment would no doubt have named the alleged victim. Simple murder 
and isolated instances of atrocities do not constitute the gravamen of the 
charge. Defendants are charged with crimes of such immensity that mere 
specific instances of criminality appear insignificant by comparison. The 
charge in brief is that of conscious participation in a nation-wide, govem- 
mentally organised system of cruelty and injustice in violation of the laws of 
war and humanity, and perpetrated by the authority of the Ministry of Justice 
and through the instrumentality of the courts. The dagger of the assassin 
was concealed beneath the robe of the jurist. The record is replete with 
evidence of specific criminal acts, but they are not the crimes charged in the 
indictment. They constitute evidence of the intentional participation of 
the defendants and serve as illustrations of the nature and effect of the 
greater crimes charged in the indictment . The persons charged, while 
they do not reach the status of the heads of the State who w ere tried by ,he 
International Military Court (which I shall describe as the I.M.T.) as “ major 
criminals ”, were still persons in such positions of far-reaching power, both 
in the geographical area over which their influence extended and in the 
importance of the effects of their action, that they were more nearly akin to 
the “ major criminals ’ than to actual perpetrators such as individual 
judges, prosecutors or legal officials who would generally be charged with 
individual crimes like the denial of a fair trial. It was therefore proper 
that these proceedings should take place in one of the Courts established in 
Nuremberg after, and at the suggestion of, the Judgment of the I.M.T. 
These Courts conducted what have been called the “ Subsequent Proceed¬ 
ings ” in which the prosecution was organised and conducted on behalf of 
the United States under General Telford Taylor. When I write these words, 
about the middle of August, 1948, all the trials which it is now contemplated 
to hold in this category have been concluded, except two. It is hoped, so 
far as time and space allow, to include Reports of the greater number of 
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these tri lls in this series. The trials and therefore the Reports of them will 
|,e of remarkable value towards the understanding of the full effect of the 
I M.T Judgment, and also for achieving the two main purposes which 
ikoe trials and the Reports have in mind—the recording in sworn testimony 
,> the relevant history of the events, and the development of the law and 
jurisprudence relating to war crimes and also to the kindred category crimes 
against humanity. It will be impossible in the future to neglect the study 
ok the material relating to this vital branch of international law. 

The system of Courts in which the Subsequent Proceedings were tried 
sat at Nuremberg. They were organised under Control Council Law No. 10 
and Military Government Ordinance No. 7. They were International 
Courts: their jurisdiction was determined by their constituent laws, which 
incorporated the principles of the London Charter. They had a wider 
jurisdiction than the British Military Courts, in particular because their 
jurisdiction included crimes against humanity which the British military 
Courts did not ; and not unnaturally their jurisdiction differed in various 
respects from that exercised by most of the Allied National Courts which 
tried war crimes, details of which will be found in these Reports. From the 
standpoint of the reporter, this Trial and its fellows have the great merit 
that the Court in each case delivers a reasoned judgment both on fact and 
law. In view of the careful and illuminating analysis of the facts and of the 
principles of law involved, which has been prepared by Mr. Brand, I have 
no intention here of repeating what he has done. 

I shall only attempt here some very general remarks which I make merely 
to note how the particular war crimes and crimes against humanity discussed 
h the Judgment and in the Report show the development of this branch 
cf international law consequent on the war of 1939-1945. What the Nazis 
called law and justice was no more than a description of one of their methods 
of exercising terrorism or domination. It was indeed the negation of law 
and justice and everything which goes with those words. It may be asked 
v hy they thought it necessary to cover their deeds with so tenuous and 
t ansparent a veil oflegality or formalism, if indeed any pretence even of that 
was left in the Nachl und Nebel " scheme. But generally the decrees 
which were drafted by the defendants in the case and by others, and on which 
the courts and judges were to act, had no vestige oflegality in the true sense. 
All was arbitrary, nothing in any way resembling impartial justice. The 
judge was to do what he thought would, in the circumstances, be the will of 
the Fiihrer. It is true that the Imperial Roman and Byzantine lawyers, 
corrupted by the loss of the idea of freedom, coined the maxim quod placuil 
principi, leg is hahei vigor cm, but they did have and act upon highly civilized 
codes. They did not throw everything both civil and criminal into a blind 
arbitrary despotism. Perhaps the same feeling as was embodied in the 
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dictum that hypocrisy is the tribute which vice pays to virtue influenced the 
Nazis and perhaps the subservient people were at least a little mesmerised 
by the sacred name of law. In any case the defendants who have been 
convicted illustrate by their deeds the atrociousness of the crimes of which 
they have been found guilty. 

The Norwegian case, a Report of which is included in this volume, is an 
interesting decision of the Courts of Norway. The Report has been prepared 
by Mr. Aars Rynning who was a member of the Legal Publications Com¬ 
mittee until the Commission, and with it the Committee, was dissolved. 
Now I, who was only an ex-officio member of that Committee, am left to 
fulfil or neglect the duties of supervising Mr. Brand's labours, which he 
performs so admirably and with so little need of supervision. 

WRIGHT 


Lor,don, August, 1948, 













CASE NO. 35 


THE JUSTICE TRIAL 

TRIAL OF JOSEF ALTSTOTTER AND OTHERS 


UNITED STATES MILITARY TRIBUNAL, NUREM¬ 
BERG, 17th february-4th December, 1947 

Liability for War Crimes, Crimes against Humanity and 
Membership of Criminal Organisations of German Judges, 
Prosecutors and Officials of the Reich Ministry of Justice. 


Altstotter and the other accused in this trial were former 
German Judges, Prosecutors or officials in the Reich 
Ministry of Justice. All were charged with committing 
war crimes and crimes against humanity between Septem¬ 
ber, 1939, and April, 1945 and with conspiring between 
January, 1933 and April, 1945 to commit such offences. 
Several were also charged with membership of criminal 
organisations as defined in the judgment of the Nurem¬ 
berg International Military Tribunal. 

The Count alleging conspiracy was attacked by Defence 
Counsel and the Tribunal ruled that it had no jurisdiction 
to try a defendant upon a charge of conspiracy con¬ 
sidered as a separate offence. 

One accused died before the opening of the trial and the 
Tribunal declared a mis-trial as regards a second. Four 
accused were found not guilty and the remaining ten were 
held guilty of war crimes, crimes against humanity, 
membership of criminal organisations, or of two or all 
three of the foregoing. Sentences imposed ranged from 
imprisonment for life to imprisonment for five years. 

In its judgment the Tribunal dealt, inter alia . with the legal 
basis of the Tribunal and of the Law which it applied, the 
scope of the concept of crimes against humanity, the legal 
position of countries occupied by Germany during the 
war, the illegality of condemning to death nationals of 
such territories for high treason against Germany, the 
illegality of proceedings taken under the Nacht und 
Nebel plan, and in general the legal aspects of the part 
taken in furthering the persecution of Jews and Poles and 
other aspects of Nazi policy by various of the accused 
acting in their official or judicial capacities. 
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i JOSEF ALTSTOTTER 

A. OUTLINE OF THE PROCEEDINGS 

!. THE COLRT 

The Court before which this trial was held was a United States Military 
Tribun d >ct up under the authority of Law No. 10 of the Allied Control 
. ouncil for Germany and Ordinance No. 7 of the Military Government 

•: the l niled Stales Zone of Germany.(') 


2. HIE CHARGES 

T i ■ accused whose namc> appeared in the Indictment were the following : 
I, scf Allstblter. W ilhelm von Ammon. Paul Bamickel, Hermann Cuhorst, 
Karl Engert. Guenther Joel. Herbert Klemm, Ernst Lautz, Wolfgang 
Vlettgenherg. Guenther Nebelung. Rudolf Oeschey, Hans Petersen, Oswald 
Rothaug. Curt Rothenberger. Franz Schlegelberger and Carl Westphal. 

Detailed allegations were made against them in the Indictment and were 
arranged under four Counts, headed : The Common Design ami Conspiracy, 
War Crimes, Crimes against Humanity, ami Membership in Criminal 
Organisations. The first three counts related to all accused, but the fourth 

to some only. 

The essence of Count One (Common Design and Conspiracy) is contained 
in the first three paragraphs appearing under this heading, which run as 

follows : 

“ 1. Between January, 1933 and April, 1945, all of the defendants 
herein, acting pursuant to a common design, unlawfully, wilfully, 
and knowingly did conspire and agree together and with each other 
and with divers other persons, to commit War Crimes and Crimes 
against Humanity, as defined in Control Council Law No. 10, Article II. 

1 2. Throughout the period covered by this Indictment all of the 
defendants herein, acting in concert with each other and with others, 
unlawfully, wilfully, and knowingly were principals in, accessories to, 
ordered, abetted, took a consenting part in, and were connected with 
plans and enterprises involving, the commission of War Crimes and 
Crimes against Humanity. 

U All of the defendants herein, acting in concert with each other 
and with others, unlawfully, wilfully, and knowingly participated as 
leaders, organisers, instigators, and accomplices in the formulation and 
execution of the said common design, conspiracy, plans, and enterprises 
to commit, and which involved the commission of. War Crimes and 
C rimes against Humanity, and accordingly are individually responsible 
lor their own acts and lor all acts performed by any person or persons 
in execution of the said common design, conspiracy, plans, and enter¬ 
prises. ” 


The crimes involved were said to embrace “ atrocities and offences againsl 
persons and property, including plunder of private property, murder. 

ir 1 \ ;‘ Ca,u ^ ol lhe * ni!ci1 States law and practice regarding war crime 

'V Commissions and Tribunals and Military Government Courts. 

11 ,° l ' PP- 103 120 The present is the first‘report in this series ol 

U, 0asc I™, 0 K ‘ fore SUL ' h a Military Tribunal. Reports on others ol 
in subsequent^dumes 1 S ' J ' L ' S Mili,ar > Tribunals in Nuremberg will appeal 


extermination, enslavement, deportation, unlawful imprisonment, torture, 
persecutions on political, racial and religious grounds, and ill-treatment of, 
and other inhumane acts against thousands of persons, including German 
civilians, nationals of other countries, and prisoners of war The methods 
allegedly used were described in these terms: “ It was a part of the said 
common design, conspiracy, plans, and enterprises to enact, issue, enforce, 
and give effect to certain purported statutes, decrees, and orders, which were 
criminal both in inception and execution, and to work with the Gestapo. 
SS, SD, S1PO and RSHA for criminal purposes, in the course of which the 
defendants, by distortion and denial of judicial and penal process, committed 
the murders, brutalities, cruelties, tortures, atrocities, and other inhumane 
acts, more fully described in Counts Two and Three of this Indictment ”, 
The Indictment subsequently went on to claim that: “ The said common 
design, conspiracy, plans, and enterprises embraced the use of the judicial 
process as a powerful weapon for the persecution and extermination of all 
opponents of the Nazi regime regardless of nationality and for the persecu¬ 
tion and extermination of ‘ races 


Paragraph 8 of the Indictment set out the substance of Count Two 
(War Crimes) : 

" Between September, 1939 and April, 1945, all of the defendants 
herein unlawfully, wilfully, and knowingly committed War Crimes, 
as defined by Control Council Law No. 10, in that they were principals 
in, accessories to, ordered, abetted, took a consenting part in, and 
were connected with plans and enterprises involving the commission 
of atrocities and offences against persons and property, including, 
but not limited to, plunder of private property, murder, torture, and 
illegal imprisonment of, and brutalities, atrocities, and other inhumane 
acts against thousands of persons. These crimes included, but were 
not limited to, the facts set out in Paragraphs 9 to 18, inclusive, of 
this Indictment, and were committed against civilians of occupied 
territories and members of the Armed Forces of nations then at war 
with the German Reich and who were in the custody of the German 
Reich in the exercise of belligerent control.” 


In paragraph 9 it was alleged that all defendants used “ extraordinary 
irregular courts, superimposed upon the regular court system ... to 
suppress political opposition to the Nazi regime ”, 

Paragraphs 10 to 18 alleged against various named accused in particular, 
inter alia, the trial by Special Courts, involving the “ denial of all semblance 
of judicial process ”, of Jews of all nationalities, Poles, Ukrainians, Russians, 
and other nationals of the occupied Eastern territories, indiscriminately 
classed as ” Gipsies ” ; the extension of discriminatory German laws to 
non-German territories for the purpose of exterminating Jews and other 
nationals of occupied countries ; the denial of access to impartial justice to 
these nationals ; participation on the part of the Ministry of Justice with the 
OKW(*) and the Gestapo, in the execution of Hitler's decree of “ Night 
and Fog ” (Nacht und Nebel) whereby civilians of occupied territories who 
had been accused of crimes of resistance against occupying forces were 


(*) l.e. Oberkommando Wehrmacht (Army High Command). 
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spirited away for secret trial by certain Special Courts of the Justice Ministry 
within the Reich, in the course of which the victims’ whereabouts, trial, and 
subsequent disposition were kept completely secret, thus serving the dual 
purpose of terrorising the victims' relatives and associates and barring 
recourse to any evidence, witnesses, or counsel for defence ; and taking 
part in " Hitler’s programme of inciting the German civilian population 
to murder Allied airmen forced down within the Reich”. These war 
crimes were said to constitute “ violations of international conventions, 
particularly of Articles 4, 5, 6, 7, 23, 43, 45. 46 and 50 of the Hague Regula¬ 
tions, 1907, and of Articles 2, 3 and 4 of the Prisoner of War Convention 
(Geneva, 1929), the laws and customs of war, the general principles of 
criminal law as derived from the criminal laws of all civilised nations, the 
internal penal laws of the countries in which such crimes were committed, 
and of Article 11 of Control Council Law No. 10.” 

The kernel of the charges made under Count Three (Crimes against 
Humanity ) is contained in paragraph 20 of the Indictment, which claims 
that: 

“ Between September, 1939 and April, 1945, all of the defendants 
herein unlawfully, wilfully, and knowingly committed Crimes against 
Humanity as defined by Control Council Law No. 10. in that they were 
principals in, accessories to, ordered, abetted, took a consenting part in, 
and were connected with plans and enterprises involving the commission 
of atrocities and offences, including but not limited to murder, exter¬ 
mination, enslavement, deportation, illegal imprisonment, torture, 
persecution on political, racial and religious grounds, and ill-treatment of, 
and other inhumane acts against German civilians and nationals of 
occupied countries ”, 

The detailed allegations which also appear under this Count related to 
offences which were said to be “ further particularised ” in the paragraphs 
appearing under Count Two (War Crimes), which were “ incorporated 
herein by reference ”, It was charged that “ the said Crimes against 
Humanity constitute violations of international conventions, including 
Article 46 of the- Hague Regulations, 1907, the laws and customs of war, the 
general principles of criminal law as derived from the criminal laws of all 
civilised nations, the internal penal law s of the countries in which such crimes 
were committed, and of Article II of Control Council Law No. 10.” 

Finally, under Count Four (Membership in Criminal Organisations) it was 
charged that the defendants Altstotter, Cuhorst, Engert, and Joel were 
guilty of “ membership in an organisation declared to be criminal by the 
International Military Tribunal in Case No. l,( l ) in that each of the said 
defendants was a member of Die Schutzstaffeln der National Sozialistischen 
Deutschcn Arbeiterpartei (commonly known as the “ SS ”) after 1st 
September. 1939." Similarly, Cuhorst, Oeschey, Nebelung, and Rothaug 
were said to be guilty of membership of the Leadership Corps of the Nazi 
Party at Gau level after 1st September. 1939, and Joel of membership of the 

(') That is to say by the Nuremberg International Military Tribunal in its Judgment, 
delivered 30th September and 1st October, 1946, on the trial of Goring and others. 
See pp. 65-72. 
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Sicherheitsdienst des Reichsfiihrer SS (commonly known as the “ SD ") 
after 1st September, 1939. Such membership was said to be in violation 
of Paragraph I (d) Article II of Control Council Law No. 10. 

The defendants, having each been served w ith a copy of the Indictment in 
German at least thirty days before the commencement of the trial, were 
arraigned on 17th February, 1947. Each pleaded not guilty to all charges 
made against him. German Counsel selected by the accused were approved 
by the Tribunal and represented the defendants throughout the trial. 

The defendant Carl Westphal died before the commencement of the trial 
and on 22nd August, 1947, the Tribunal entered an order declaring a mis¬ 
trial as to the defendant Karl Engert, who had been able to attend court for 
only two days after 5th March, 1947. 

The trial was conducted in two languages with simultaneous translations 
of German into English and English into German throughout the proceed¬ 
ings. 

3. A CHALLENGE TO THE SUFFICIENCY OF COUNT ONE OF THE INDICTMENT 

The sufficiency of Count 1 of the indictment was challenged by the defen¬ 
dants upon jurisdictional grounds, and on 11th July. 1947, the Tribunal 
made the following order:(') 

“ Count 1 of the indictment in this case charges that the defendants, 
acting pursuant to a common design, unlawfully, wilfully and know ingly 
did conspire and agree together to commit war crimes and crimes 
against humanity as defined in Control Council Law No. 10, Article 2. 
It is charged that the alleged crime was committed between January, 
1933 and April, 1945. 

“ It is the ruling of this Tribunal that neither the Charter of the 
International Military Tribunal nor Control Council Law No. 10 has 
defined conspiracy to commit a war crime or crime against humanity 
as a separate substantive crime ; therefore, this Tribunal has no juris¬ 
diction to try any defendant upon a charge of conspiracy considered 
as a separate substantive offence. 

“ Count 1 of the indictment, in addition to the separate charge of 
conspiracy, also alleged unlawful participation in the formulation and 
execution of plans to commit war crimes and crimes against humanity 
which actually involved the commission of such crimes. We therefore 
cannot properly strike the whole of Count 1 from the indictment, but. 
in so far as Count 1 charges the commission of the alleged crime of 
conspiracy as a separate substantive offence, distinct from any war 
crime or crime against humanity, the Tribunal will disregard that 
charge. 

“ This ruling must not be construed as limiting the force or effect of 
Article 2, paragraph 2, of Control Council Law No. 10, or as denying 
to either prosecution or defence the right to offer in evidence any facts 
or circumstances occurring either before or after September, 1939, if 

0) See pp. 104-110. 
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such facts or circumstances tend to prove or to disprove the commission 
by any defendant of war crimes or crimes against humanity as defined in 
Control Council Law No. 10.” 

It may be added here that the final Judgment of the Tribunal included the 
following words : 

“ This Tribunal has held that it has no jurisdiction to try any defend¬ 
ant for the crime of conspiracy as a separate substantive offence, but 
v\e recognise that there are allegations in Count One of the Indictment 
which constitute charges of direct commission of war crimes and 
crimes against humanity. However, after eliminating the conspiracy 
charge from Count One, we find that all other alleged criminal acts 
therein set forth and committed after 1st September, 1939, are also 
charged as crimes in the subsequent counts of the indictment. We 
therefore find it unnecessary to pass formally upon the remaining 
charges in Count One. Our pronouncements of guilt or innocence 
under Counts Two, Three, and Four dispose of all issues which have 
been submitted to us." 


4. THE EVIDENCE BEFORE THE TRIBUNAL 

The presentation of evidence was begun on 6th March and ended on 
13th October, 1947. The Tribunal heard the oral testimony of 138 witnesses 
and received some 2.100 documentary exhibits, the majority being put in 
by the Defence. 

The facts contained in the evidence put before the Tribunal may be sum¬ 
marised under the following headings : 

(i) The Progressive Degradation of the German Judicial System tinder Hitler 

The Tribunal admitted evidence relating to the degeneration of the 
German judicial system from 1933 onwards ; their reason for doing so is 
set out elsewhere.! 1 ) 

It was shown for instance that, beginning in 1933, there developed side by 
side two processes by which, in the words of the Judgment of the Tribunal, 
" the Ministry of Justice and the courts were equipped for the terroristic 
functions in support of the Nazi regime." By the first, the power of life and 
death was ever more broadly vested in the courts. By the second, the penal 
laws were extended in such inclusive and indefinite terms as to vest in the 
judges the widest discretion in the choice of law to be applied, and in the 
construction of the chosen law in any given case. The texts of many statutes 
were put as evidence of the increased severity of the criminal law and the 
development of a less strict definition of the legal nature of punishable acts. 
The latter was especially evident in the statutes concerning the “ sound 
sentiment of the people " and crime by analogy, and those regarding “ under¬ 
mining the defensive strength of the nation ”. 


(*) See p. 73 
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Thus, Article 2 of the “ Law to Change the Penal Code ", which was 
promulgated on 28th June, 1935, by Adolph Hitler as Fiihrer and Reich 
Chancellor, and by Dr. Guertner as Reich Minister of Justice, ran as follows : 

“ Article 2. Whoever commits an act which the law declares as 
punishable or which deserves punishment according to the fundamental 
idea of a penal law and the sound concept of the people, shall be 
punished. If no specific penal law can be directly applied to this act, 
then it shall be punished according to the law whose underlying principle 
can be most readily applied to the act ’’.f 1 ) 

On 17th August. 1938, a decree was promulgated against “ undermining 
German defensive strength ". It provided in part: 

“ Section 5. (1) the following shall be guilty of undermining German 
defensive strength, and shall be punished by death : 

“ 1. Whoever openly solicits or incites others to evade the fulfil¬ 
ment of compulsory military service in the German ot; an allied 
armed force, or otherwise openly seeks to paralyse or undermine 
the will of the German people or an allied nation to self-assertion by 
bearing arms.” 

Furthermore, on 20th August, 1942, Hitler issued a decree which ran as 
follows : 

“ A strong administration of justice is necessary for the fulfilment 
of the tasks of the great German Reich. Therefore, I commission and 
empower the Reich Minister of Justice to establish a National Socialist 
Administration of Justice and to take all necessary measures in accord¬ 
ance with my directives and instructions made in agreement with the 
Reich Minister and Chief of the Reich Chancellery und the Leader 
of the Party Chancellery. He can hereby deviate from any existing 
law.” 


(*) The Tribunal in its Judgment commented as follows. 

" As amended. Section 2 remained in effect until repealed by Law No. 11 of the 
Allied Control Council. The term ‘ the sound people's sentiment ' as used in amended 
Section 2 has been the subject of much discussion and difference of view as to both its 
proper translation and interpretation. We regard the statute as furnishing no 
objective standards ‘ by which the people's sound sentiment may be measured '. In 
application and in fact this expression became the ‘ healthy instincts ’ of Hitler and 
his co-conspirators. 

“ What has been said with regard to the amendment to Section 2 of the Criminal 
Code is equally true of the amendment of Section 170a of the Code by the decree of 
Hitler of 28th June. 1935, which is also signed by Minister Guertner and which 
provides : 

“ ‘ If an act deserves punishment according to the common sense of the people 
but is not declared punishable in the Code, the prosecution must investigate whether 
the underlying principle of a penal law can be applied to the act and whether justice 
can be helped to triumph by the proper application of this penal law ’. 

“ This new conception of criminal law was a definite encroachment upon the rights 
of the individual citizen because it subjected him to the arbitrary opinion of the judge 
as to what constituted an offence. It destroyed the feeling of legal security and 
created an atmosphere of terrorism. This principle of treating crimes by analogy 
provided an expedient instrumentality for the enforcement of Nazi principles in the 
occupied countries. German criminal law was therefore introduced in the incor¬ 
porated areas and also in the non-incorporated territories, and German criminal law 
was thereafter applied by German courts in the trial of inhabitants of occupied 
countries though the inhabitants of those countries could have no possible conception 
of the acts which would constitute criminal offences." 
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These laws were, upon their face, of general applicability. Discrimina¬ 
tions on political, racial, and religious grounds were to be found not in the 
text, but in the application of the text. 

Coincidentally with the development of these laws and decrees there arose, 
however, another body of substantive law which expressly discriminated 
against minority groups both within and without the Reich, and which 
formed the basis for racial, religious, and political persecution on a vast 
scale. A decree of 4th December. 1941, “ Concerning the Organisation 
and Criminal Jurisdiction against Poles and Jews in the Incorporated 
Eastern Territories''. is an outstanding example of this body of law and also 
illustrates the extension of German laws to purportedly annexed territory, 
and to territory of the so-called protectorates.(') 

It was also deemed necessary to use the Ministry of Justice and the entire 
system of courts for the enforcement of the penal laws in accordance with 
National Socialist ideology. Thus, by a decree of 21st March, 1933, 
Special Courts were established within the district of every court of appeal ; 
these Courts and the “ People’s Court " were given wide discretionary 
powers and jurisdiction, and during the war their sphere of operation was 
extended to the occupied territories. 

The evidence relating to the actual operation of the law in Nazi Germany 
showed that two basic principles were held to govern the conduct of the 
Ministry of Justice. The first was the absolute power of Hitler in person or 
by delegated authority to enact, enforce, and adjudicate law. The second 
was the incontestability of such law. In German legal theory. Hitler was 
not only the Supreme Legislator: he was also the Supreme Judge. The 
evidence also demonstrated that Hitler and his highest associates were not 
content w ith the issuance of general directives for the guidance of the judicial 
process, but also insisted upon the right to interfere with individual criminal 
sentences. Furthermore, by issuing “ Judges' Letters" and “ Lawyers’ 
Letters ’’. Thierack. Minister or Justice, sought to ensure that the Bench 
and Bar should both act according to Nazi principles. 

To the domination by Hitler and the political “guidance" of the 
Ministry of Justice was added the direct pressure of Party functionaries 

and police officials. 

(ii) The yaclu unci Nebel (Night and Fog) Plan 

A decree ol Hitler s signed by Keitel on 7th December, 1941, provided, 

inter alia, in substance as follows : 

(i. I that criminal acts committed by non-German civilians directed 
against the Reich or occupation forces endangering their safety 
or sinking power should require the application of the death 
penalty in principle : 

(A) that such criminal acts would be tried in occupied territories only 
w .on it appeared probable that the death sentence would be 
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passed and carried out without delay. Otherwise the offenders 
would be taken to Germany ; 

(<•) that offenders taken to Germany were subject to court martial 
procedures there only when a particular military concern should 
require it ; 

(d) that the Commanders-in-Chief in occupied territories and certain 
subordinates within their command would be held personally 
responsible for the execution of this decree ; 

(e) that the Chief of the OKW would decide in which of the occupied 
territories this decree would be applied. 

The Hitler decree was sent to the Reich Minister of Justice on 12th Decem¬ 
ber, 1941, endorsed for the attention of defendant Schlegelberger. The 
latter signed a decree of 7th February, 1942, whereby the Ministry ot Justice 
took over the conduct of Nacht und Nebel operations. 

The defendant von Ammon commented in evidence : 

“ The essential point of the NN procedure, in my estimation, con¬ 
sisted of the fact that the NN prisoners disappeared from the occupied 
territories and that their subsequent fate remained unknown." 

The Night and Fog decree was from time to time implemented by several 
plans, which were enforced by various of the defendants. One such scheme 
was for the transfer of alleged resistance prisoners, or persons from occupied 
territories w ho had served their sentences or had been acquitted, to concentra¬ 
tion camps in Germany where they were held incommunicado and were 
never heard from again. Another scheme was for the transfer of the in¬ 
habitants of occupied territories to concentration camps in Germany as a 
substitute for a court trial. 

The evidence established that in the execution of the Hitler Nacht und 
Nebel Decree the Ministry of Justice, special courts, and public prosecutors 
acted together with the OKW and Gestapo in causing to be arrested, trans¬ 
ported to Germany, tried, sentenced to death and executed, or imprisoned 
under inhumane conditions in prisons and concentration camps, thousands 
of the civilian population of the countries overrun and occupied by the 
German military forces. 

Many accused Nacht und Nebel persons were arrested and secretly 
transported to Germany and other countries for trial. Often they were 
denied the right to introduce evidence, to be confronted by witnesses against 
them, or to present witnesses on their own behalf. They were denied the right 
of counsel of their own choice, and were sometimes denied the aid of any 
counsel. No indictment was served in many instances and in such cases the 
accused learned only a few moments before the trial of the nature of the 
alleged crime for which he was to be tried. The entire proceedings were 
secret. 

In autumn, 1944. Hitler ordered the discontinuance of the Nacht und 
Nebel proceedings by the civil and the OKW courts and transferred the entire 
operation to the Gestapo. 

The Night and Fog Decree originated with Hitler as a plan or scheme to 
combat alleged resistance movements against the German occupation 

B 
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force-., c.i 'y extended by the Ministry of Justice to include 

' o : . ’< 'he German Reich. Often the “ offences ” in no wav 

■ v :ed "n. cl ihe armed forces in the occupied territories. Manv 

■ i .'ter military operations had ceased or in areas where 

there were no military operations. 

(tii! 7. Rn< ial Extermination 

The also revealed the existence under Hitler's rule of a plan for 

the . v a ; nd extermination of Jews and Poles, either by means of 
•‘ohr h ■■"'"icment in concentration camps, which often involved the 
dc-.tn Ia. ■ . Lesser forms of racial persecution were also practised 

1 r ■emircit,,! authority and was shown to have constituted an integral 
i an . the •: is al policy of the Reich. 

1 1 . : vh Ministry of Ju-aice was in many ways involved in the execution 
of»; > Ian. . will appear from the following paragraphs which set out a 
Mi ”’ 1 1 1 - '"’’ l important evidence brought specifically against each 

accused 


vi /•/. / ^ ounce Concerning Individual Accused : (’) Schlegelberger 

7 !"' accused_was appointed, on 10th October, 1931, Secretary of State 
m the i> i Ministry o( Justice under Minister of Justice Guertner, which 
posttion he held until Guertner's death on 29th January, 1941, when he was 
I ! l 11 L ' ! c >1 iho Reich Ministry of Justice as Administrative Secretary 
O' Slate. \N hen Thicrack became the new Minister of Justice on 20th 
1,4 • Schlegelberger resigned from the Ministry. 

. ' ‘ -gaina this defendant concerned first his connection with 

1 ' s " ■ eiM-cmciu of the German legal system. A decree signed by 
' l r ' ! j :i ,nd Schlegelberger on 4th September, 1941, amended the 
1 provide the death penalty for dangerous habitual criminals 
11 necessitated for the protection of the national com- 
1 desire lor just expiation ". The decree also contained 
ic c- iahlishment of martial law : n the incorporated Eastern 
> a decree of the Fiihrer of 16th March, 1939, Schlegel- 
Keitel and the Minister of the Interior, issued a decree 
- rete.ised the Reich Court from the necessity to follow 

.... 1 U| " 1 I|; " J '* lc pro-Nazi regime in Germany ; the Court must 

1 ' 'he law which takes into account the change of 

- i concepts which the new State has brought about.” 
‘dcin. e -everal examples of the assistance and encourage- 
, „. ! 'i'" I filer in his personal interferences in the oper.i- 

s , | ' '’stance, it was shown that a Jew who had been 

■ i ,ll years imprisonment for hoarding eggs was 
i, j , v V v; . !4 ' r 10 the Gestapo for execution, because Hitler 

• uti,,,, , t y ’ dc ‘ l! h- 1° 1941 Schlegelberger removed from their 

il'c Liineberg Court, who had passed a sentence on 


•r I ft. nee r> i u'" ’ vinimary will appear of the evidence relating to Westphal 

si'll i; j t' ( ,...... '/ '■'w • I etersen. Nebelung and Cuhorst, who were found not 

« a , ,-c ,et :.( , / , upon ,ls Ending of not guilty regarding Cuhorst, and us 
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a Polish farmhand which Hitler regarded as too light. In December, 1941, 
the accused, at the wish of Himmler, quashed a sentence passed on a German 
police officer who had obtained by beating a confession from a milking- 
hand named Bloeding. 

It was Schlegelberger’s signature on a decree of 7th February, 1942, 
which imposed upoathe Ministry of Justice and the German courts the tasks 
involved in the prosecution, trial, and disposal of the victims of Hitler s 
Night and Fog plan. In an affidavit, the accused von Ammon stated. 
inter alia : “ The decree of 7th February, 1942, signed by Schlegelberger 
contained, among others, the following provisions : Foreign witnesses could 
be heard in these special cases only with the approval of the Public Prosecu¬ 
tor, since it was to be avoided that the fate of NN prisoners became known 
outside of Germany.” 

Schlegelberger prepared a draft of a proposed ordinance “ concerning 
the administration of justice regarding Poles and Jews in the incorporated 
Eastern territories ”. A comparison of its phraseology with the phraseology 
contained in the law against Poles and Jews of 4th December, 1941, disclosed 
that Schlegelberger's draft constituted the basis on which, with certain 
modifications and changes, the law against Poles and Jews was enacted. 
This law provided: 

“ 1. Criminal Law 

“ I. (1) Poles and Jews in the incorporated Eastern territories are to 
conduct themselves in conformity with the German laws and with the 
reeulations introduced for them by the German authorities. They are 
to abstain from any conduct liable to prejudice the sovereignty of the 
German Reich or the prestige of the German people. 

“ (2) The death penalty shall be imposed on any Pole or Jew if he 
commits an act of violence against a German on account of his being 
of German blood. 

“ (3) A Pole or Jew shall be sentenced fo death, or in less serious 
cases to imprisonment, if he manifests anti-German sentiments by 
malicious activities or incitement, particularly by making anti-German 
utterances, or by removing or defacing official notices of German 
authorities or offices, or if he, by his conduct, lowers or prejudices the 
prestige or the well being of the German Reich or the German people. 

“ ( 4 ) The death penalty, or in less serious cases imprisonment, shall 
be imposed on any Jew or Pole : 

“ 1 If he commits any act of violence against a member ot the 
German Armed Forces or associated services, of the German 
Police Force or its auxiliaries, of the Reich Labour service, of 
any German authority or office or of a section of the 
N.S.D.A.P.; 

“2. If he purposely damages installations of the German authorities 
or offices, objects used by them in performance of their dunes 
or objects of public utility ; 

“ 3. If he urges or incites to disobedience to any decree or regulation 
issued by the German authorities; 
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•• 4. If he conspires to commit an act punishable under sub-sections 
(2), (?) and (4), paragraphs 1 to 3, or if he seriously contemplates 
the carrying out of such an act. or if he offers himself to commit 
such an act. or accepts such an offer, or if he obtains credible 
information of such act, or of the intention of committing it 
and fails to notify the authorities or any person threatened 
thereby at a time when danger can still be averted. 

•• 5. If he is in unlawful possession of firearms, hand-grenades or 
any weapon for stabbing or hitting, of explosives, ammunition 
or other implements of war, or if he has credible information 
that a Pole or a Jew is in unlawful possession of such objects, 
and fails to notify the authorities forthwith. 

•' II. Punishment shall also be imposed on Poles or Jews if they act 
contrary to German Criminal Law or commit any act for which they 
deserve punishment in accordance with the fundamental principles of 
German Criminal Law and in view of the interests of the State in the 
incorporated Eastern territories. 

" III. . . . (2) The death sentence shall be imposed in all cases 
where it is prescribed by the law. Moreover, in these cases where the 
law does not provide for the death sentence, it may and shall be imposed 
it the offence points to particularly objectionable motives or is particu¬ 
larly grave lor other reasons: the death sentence may also be passed 
upon juvenile offenders. 

*“ 2. Criminal Procedure 

" | v - The State Prosecutor shall prosecute a Pole or a Jew if he 
considers that punishment is in the public interest. 

\. (1) Poles and Jews shall be tried by a Special Court or by the 
District Judge. 

<-) The State Prosecutor may institute proceedings before a Special 
Lourt in all cases. Proceedings may be instituted by him before a 
, u ® e !f l ^ c punishment to be imposed is not likely to be heavier 

aii ii\s yeai■> in a penal camp, or three years in a more rigorous penal 
camp. 


(3) The jurisdiction of the People's Court remains unaffected. 

Prn VI ' , (l) Evef y s entence will be enforced without delay. The State 
“ cut, : r n . la ;' Knvever > a PPeal from the sentence of a District Judge to 
our o / ppeal. The appeal has to be lodged within two weeks. 

f ^ 10 ll ^8 c complaints which are to be heard by the Couit 

oi Appeal is reserved exclusively to the State Prosecutor. 

of allged^wtiahu.^'' 5 Cann0t challenge a German J“ d ge on account 

there | A,a t j Und tern P orar y detention are allowed whenever 

lo groun s to suspect that an offence has been committed. 


the arres? 11 ,?^ r ’ r, - llm ' nar y inquiry, the State Prosecutor may order 
the arrest and any other coercive measures permissible. 


proceedinps ,eS ir"^ ^ G " S 3re n0t sworn ' n as witnesses in criminal 
lL unsworn deposition made by them before the 
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Court is found false, the provisions as prescribed for perjury and talse 
depositions on oath shall be applied accordingly. 

“X (1) Only the State Prosecutor may apply for the reopening of a 
case. In a case tried before a Special Court, the dec,slon 
an application for the reopening of the proceedings rests with this Court. 

“ (2) The right to lodge a plea of nullity rests with the State Prose¬ 
cutor-General. 8 The decision on the plea rests with the Court o 

Appeal. . 

“ XL Poles and Jews are not entitled to act as prosecutors either in 

a principal or a subsidiary capacity. 

“ XII The Court and the State Prosecutor shall conduct proceedings 
within their discretion and according to the prmc.ples of the Geman 
Law of Procedure. They may, however, dispense with the P^isions 
of the German Law on the Organisation of Courts and on Cnm n j 
Procedure, whenever this may appear to them advisable for the rapid 
and more efficient conduct of proceedings. 

“ 3. Martial Law 

“ XIII. (1) Subject to the consent of the Reich Minister of the 

Interior and the Reich Minister of Justice the Reich‘ in the 

nrdsident) mav until further notice enforce Martial Law in tne 
fncorporated Eastern territories, either in the whole area under his 
iurisdiction or in parts thereof, upon Poles and Jews guii y g 
J exceS iaffist the Germans or of other offences which seriously 
endanger the German work of reconstruction. 

«• (2) The Courts established under Martial Law impose the death 
sentence. They may, however, dispense with punishment and 
the case to the Secret State Police. 

» ( 3 \ subject to the consent of the Reich Minister of the Interior 
the constitution and procedure of the Courts established under Martial 
Law shall be regulated by the Reich Governor (i Oberprasident). 

“ 4. Extent of Application oj this Decree 

“ XIV. (1) The provisions contained in Sections HV of this decree 
aDDlv also to those Poles and Jews who on 1st September. 1939, we 
domiciled or tad .heir residence within Ihe lemlory of the former 
Polish Slate, and who committed criminal offences in any part of the 
German Reich other than the incorporated Eastern territories. 

“ P) The case may also be tried by the Court within whose juris¬ 
diction the former domicile or residence of the offender is situate . 
Sections V-VIII apply accordingly. 

“ (3) Paragraphs 1 and 2 do not apply to offences tried by the Courts 
in the Government General. 

“ 5. Supplementary Provisions 

“ XV. Within the meaning of this decree the term / Poles includes 
Schutzanghdrige or those who are stateless. 

Section XIV of the law was repeatedly employed by the courts in the 
proSutL of Poles, and on 21st January, 1942, Schlege.berger issued a 


K. ■ 
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decree providing that the law against Poles and Jews “ will be equally 
applicable with the consent of the Public Prosecutor to offences committed 
before the decree came into force.” 

Schlegelberger was unw illing to extend the system of deportation to the 
east to halt-Jews. His solution, however, was that proposed by him to 
Reich Minister Lammers, in a secret letter on 5th April, 1942 : 

‘ Those hall-Jews who are capable of propagation should be given 
the choice to submit to sterilisation or to be evacuated in the same 
manner as Jews.” 


(v) Kiemm 

From July, 1940 to March, 1941, Kiemm was in Holland as head of the 
department dealing with legal matters in the occupation government of 
Seyss-lnquart and had charge of both civil and penal law. The penal 
section in Holland had jurisdiction over German citizens not in the army 
and Dutch nationals whose acts were said to infringe on German interests. 
He was also liaison officer between the Commissioner General for the 
Administration of Justice and the Secretary of the Dutch Ministry of Justice 
at The Hague. From March. 1941 to January, 1944, Kiemm was in the 
office of the Deputy of the Fiihrer and Party Chancellery in Berlin as Chief 
of Group 1II-C. During this period he was the liaison officer between 
Minister of Justice Thierack and the Party Chancellery. He later became 
State Secretary in the Ministry of Justice. 

During his period of service in Holland, the accused wrote letters dated 
24th and 30lh September, 1940, marked “ Secret ", to the Department for 
Legislation Lange Vijverberg, with opinions and recommendations as to 
the registration and confiscation of Jewish property in Holland He knew 
of the persecution of the Jew s in Holland. As State Secretary in the Ministry 
ot Justice, he exerc.sed supervision over the enforcement of the Law of 
4th December, 1946. against Poles and Jews and dealt with elemenev matters 
pertaining to cases tried under that decree. Further, durine his term of 
P ;"' ,y Ch; '" L ' eller y- he wrote to the Minister of Justice, stating 
.at while the German Criminal Code for juveniles could be made applicable 
to otbci foreign juveniles, it should not be applied to Jewish, Polish and 
gipsy juveniles The letter also stated that ” a special regulation will come 
into effect which will prevent the German Criminal Code for juveniles from 
applying to gipsies and those of gipsy dcscent.'V) 

V\hi!e in the Party Chancellery. Kiemm took part in drafting the act to 
m ike the law relating to treason retroactive and applving it to the “ annexed ” 
fcastern territories, and this draft bears his signature ° 


tha ‘ <^ r 

cellery ,o .he Ministry ,hrou 8 h thc ^ Chan- 

subjeet to the merciless provisions of th^d^rw araintfVnle^* pl ; 0 f nbed races must be 
that they were necessarily excluded because thev we-p'for d Je ^ s V The ar 8 u ment 
Juvenile Act contemplated entrance into the Hitler Yoiith and that the German 

only to Germans, has little significance when the leUer p r° vlslon s applicable 

were no objections lo apply mg the German Criminal GotL r - f cxp r ess| y states that there 
unless they were Poles. Jews or gups™ Further £ hVT'Sf* '° f °™8h juven.les, 
ormion as to gipsies in view of the statement therein .e y be corm rued as a legal 
cctre into effect which will prevent the German Crimin-U rvtw' 3 spec . lal regulation will 

** and ' h - Pf descent merely 1 because'a definite 
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There wrs also some evidence implicating Kiemm in the operation oi the 
Nacht und Nebel Decree. When the defendant von Ammon attended 
conferences with public prosecutors in Breslau and Kattowtce on Ibth and 
19th February. 1944, concerning the housing of Nacht und Nebel pnsonets 
and possibility of transferring Nacht und Nebel cases from the Neiberkrds. 
Belgium and Northern France to special courts in Poland for trial, he reported 
to Kiemm among others. As Under-Secretary, Kiemm was required to 
pass judgment upon clemency matters either while acting with or in li e 
absence of the Minister of Justice. He admitted deciding on eight clemency 
pleas in Nacht und Nebel cases where death sentences had been passed and 
refusing all of them. He knew of the transfer of Nacht und Nebel cases 
from Essen to Silesia and knew of the ” routine ” Nacht und Nebel matters 

which passed through his department.! 1 ) 

During thc time when Kiemm was State Secretary, the plan of thc leadets 
of the Nazi State to inspire the lynching of forced-down Allied flyers by the 
people of Germany was inaugurated. The Ministry of Justice took over 
in substance the disposition of cases where Germans were alleged to have 
killed such captives and by its action the prosecution throughout Germany 
was restricted in its normal duty of filing indictments against those who had 
murdered Allied airmen and were criminals under German law I he 
evidence showed many instances of the lynching of Allied airmen by the 
German population, yet no case was brought to the attention ol the Tribunal 
where an indictment was actually filed for such offences. There was evident e 


that Kiemm knew of this policy.(-) 

The evidence before the Tribunal showed that in the latter part ol January, 
1945, thc penitentiary at Sonnenburg under the Ministry ot Justice was 
evacuated and that prior thereto, between seven and eight hundred political 


of this matter.! 3 ) _ 

rtf In iK Judgment the Tribunal summed up Kiemm’s responsibility in this sphere as 
follows “ As StanTSecretary he knew of the NN procedure and was connected therewith 
oarticularlv as to the approximately 123 NN prisoners sentenced to death who were denied 
clemency while he sat m conference with Thierack, and m the eight cases where he dented 

following conclusion : •• lo this P lun ,o Inc* ihc 

sSSSs s SjM z, is: 

tttarssy;* ssa? sssssi 

judgment of this Tribunal that he knowingly was connected with the part ot the Ministry 
of rSticc in the suppression of the punishment ot those persons who participated in the 

m C? C Re 0 g ard,ng d .heT; n u^'s connection with these shootings however, the Tribunal 
said • “That ?he defendant Kiemm knew nothing about the liquidation ofsome 8U0 

people in this institution until he learned it in this trial, “ver-taxesA iauidat.on 

Trihnnal Even in Nazi Germany the evacuation of a penal institut on and the liquiaatit n 
2wfto& could hardly haveWd the attention of ^ Mjm«eroC Just ice htmre. 
or his State Secretary charged w th supervision of Department V, which was compe tem 
for ^aUnsSm Exhibit 290, herein extensively quoted, shows that the operations 
penal Institutions and the disposition of the.inmates rcma.m*a uncLon ot Mthe 
Ministry of Justice and it is thc opinion ot this Tribunal that thc Ministry ol Just cevvas, 
at the tune of the evacuation of Sonnenburg. responsible for the turning over of the inmates 
to to Gestapo for liquidation, and that the defendant Kiemm approved in substance. .1 

"“^hithlw’ionSd,Stives of the Ministry of Just.ce which were issued .Ton* 
after the incident at Sonnenburg and concerned the disfositton of pnsoneis in t ve 1 e.u 
tentiaries of the Reich in areas threatened by the Allied advance. 
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(vi) Rothenberger 

This accused was, from 1935 to 1942, President of the District Court of 
Appeals in Hamburg. In 1942 he was appointed Under-Secretary in the 
Ministry of Justice under Thierack. He remained in that office until he 
left the Ministry in December. 1943, after which he served as a notary in 
Hamburg. He was a Dienstleiter in the Nazi Party during 1942 and 1943. 
and from 1934 to 1942 he was Gaufuhrer in the National Socialist Jurists' 
League.! 1 ) 

Rothenberger took an active part in making the German legal system 
subservient to the ends of Nazism. He expressed his conviction that the 
duty or a judge as the “ vassal ” of the Fiihrer was to decide cases as the 
fuhrer would decide them. The evidence indicated not that Rothenberger 
objected to the exertion of influence upon the courts by Hitler, the Party 
leaders or the Gestapo, but that he wished that influence to be channelled 
through him personally. 

On the one h .nd he established liaison with the Party officials and the 
police, and on the other he organised a system of political guidance for the 
judges who were his subordinates in the Hamburg area. This system of 
guidance was illustrated by the holding of conferences before trial concerning 
pending cases of political importance. The evidence showed also that he 
used his influence with the subordinate judges in his district to protect Party 
members who had been charged or convicted of crime ; that on occasions 
he severely criticised judges for decisions rendered against Party officials 
and on at least one occasion was instrumental in having a judge removed 
from his position because he had insisted upon proceeding with a criminal 
case against a Party official. 


He protested against the practice of Party officials and Gestapo officers 
of interfering with the judges in trying cases, but he made arrangements 
with the Gestapo, the SS, and the SD whereby they were to comedo him 
with their political affairs and he then instituted a system of reviewing from 
a political point of view sentences passed by the judges who were his inferiors. 

In a report addressed to the Hamburg judges, Rothenberger discussed 

,T!H'° n i, 0f r he ^ miS, 7 concemin g the legal treatment of Jews. He 
stated that the fact that a debtor in a civil case was a Jew should as a rule 

be a reason for arresting him ; that Jews might be heard as witnesses but 
that extreme caution was to be exercised in weighing their testimony He 
requested that no verdict should be passed in Hamburg when a condemna- 

3S5VSEK " ,he ,es ' imo " y of a Jcw a " d 


rvumcnoerger took part in a conference nf 
Secretaries concerning the limitation of legal rights of Jews in wh.^h 

,o<£trr/ lso r&r*- M «>» ;, s is 

j/lteSftr SSS MS* " On account 

fuhrer I was envied by all other district courts n rnr!z!iul C ‘ of A PPeals and Gau- 
struggle against the Party while i thCy cominually had 
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committed by Jews were to be punished by the police and that after the death 
of a Jew his property was to be confiscated. 

Rothenberger also participated in the deprivation of the rights of Jews in 
civil litigation. In the report referred to above the defendant wrote : 

“ The lower courts do not grant to Jews the right to participate in 
court proceedings in forma pauperis. The district court suspended 
such a decision in one case. The refusal to grant this right of participa¬ 
tion in court proceedings in forma pauperis is in accordance with today s 
legal thinking. But since a direct legal basis is missing, the refusal is 
unsuitable. We therefore think it urgently necessary that a legal 
regulation or order be given on the basis of w hich the rights of a pauper 
can be denied to a Jew.” 

Notwithstanding this statement that it would be unsuitable to deprive 
Jews of this right without a legal regulation there was evidence that, in 
practice, he did help to secure the denial to Jews of the benefits of the German 
poor law. 

The accused was also shown to have played a minor part in the carrying 
out of the Nacht und Nebel plan, and in 1941 and 1942 he visited Mauthausen 
concentration camp, but there was no evidence that after his inspection of 
Mauthausen he took any action with regard to the knowledge which he had 
gathered there.) 1 ) 

(vii) Laulz 

The defendant Lautz served from 20th September. 1939, until the end of 
the war as Chief Public Prosecutor at the People’s Court in Berlin. The 
defendant Rothaug was among the senior public prosecutors under the general 
supervision of Lautz and the crimes with which his office dealt were those 
over which the People's Court had jurisdiction. The matters which came 
before him included prosecutions for “ undermining the German detensive 
strength ”, “ high treason ” and “ treason ”, cases ot attempted escape 
from the Reich by Poles and other non-Germans, and Nacht und Nebel 

cases. 

A great number of prosecutions were brought under the decree of 17th 
August 1938, which provided that “ Whoever openly seeks to paralyse 
or undermine the will of the German people or an allied nation to self- 
assertion by bearing arms ” should be punished by death.(-) The prose¬ 
cutor’s office was required to deal at one time with approximately 1.500 
cases a month involving charges of this type. Under the supervision ot t e 
defendant Lautz all of these charges had to be examined and assigned for 
trial to the People's Court in serious cases, or to other courts. In the cases 

<0 The Tribunal found the evidence on this point sufficiently incriminating to enable 
it to sav that : " The defendant Rothenberger, contrary to his sworn ,es, ' l ™ ny ’ n ’“ s * „ of 
known'that the inmates of the Mauthausen concentration camp were there by reason or 
f h °. correction of sentences ’ by the police, for the inmates were in the camp either 
without trial or after acquittal, or after the expiration oftheir ^ri'^.ctionVTthe 

. . . We concede that the concentration camps were not under the ffirect jurisdiction 01 

Reich Minister of Justice, but are unable to believe that an„o,ev«S 
who makes an official tour of inspecuon, is so feeble a person that he could not even ra.w. 

his voice against the evil of which he certainly knew. «. #* i v Ht^trnved the 

(*) The Tribunal commented that: “ This was the law which effectively destroyed the 

right of free speech in Germany.” 
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which were assigned to the People's Court for trial “ there was always the 
possibility that the death sentence would be pronounced 

Lautz testified that the signature of his deputy “ meant, of course, that 
1 assumed responsibility for that matter". 

In connection with the work of his department it was the duty of the 
defendant Lautz to sign all indictments, all suspensions of proceedings, 
and all reports to his superior, the Minister of Justice. This w ork assumed 
such proportions that it became necessary to delegate parts thereof to his 
subordinates, but the defendant Lautz required that important matters be 
reported directly to him. As an illustration of the type of case which was 
prosecuted under the law against “ undermining the defensive strength of 
the nation ” was that of the defendant who said to a woman : “ Don't 
you know that a woman who takes on work sends another German soldier 
to his death ? ” This offence was described by Lautz and Rothaug as a 
serious case of undermining the defensive strength of the nation. 

The office of the Chief Public Prosecutor of the People's Court was 
vested with a wide discretion in the assignment of cases to the various courts 
for trial. Under the law against undermining the defensive strength of the 
nation the death penalty was mandatory. If the prosecutor sent the case 
for trial to the People's Court on the charge of" undermining," as Lautz 
often did, instead of sending it to a lower court for trial under the Malicious 
Acts Law of 1934, under which imprisonment could be awarded, he deter¬ 
mined for all practical purposes the character of the punishment to be 
inflicted, and yet the evidence showed that there was no rule by which the 
cases were classified and that the fate of the victims depended merely on the 
opinion of the prosecutor as to the seriousness of the words spoken. 

Lautz also took part in the enforcement of the Nacht und Nebel Decree 
until late 1944, when he was ordered to suspend People’s Court proceed¬ 
ings against Nacht und Nebel prisoners and transfer them to the Gestapo. 
The People's Court acquired jurisdiction of Nacht und Nebel cases under the 
decree of the Reich Minister of Justice of 14th October, 1942. Lautz 
estimated that the total number of Nacht und Nebel cases examined by his 
department was approximately one thousand, of which about tw o hundred 
were assigned to the People’s Court for trial, but he added that each case 
could concern several defendants. 

Lautz estimated that from 150 to 200 persons were prosecuted for leaving 
their places of work and attempting to escape from Germany by crossing the 
border into Switzerland. These cases were prosecuted under the provisions 
of the penal code concerning treason and high treason and the persons charged 
included many Poles. For instance, upon an indictment filed by authority 
ol the defendant Lautz, the People's Court sentenced three Poles to death 
upon a charge of preparation of high treason " because they as Poles 
harmed the welfare of the German people, and because in a treasonable 
way they helped the enemy and also prepared for high treason " The 
specific facts found by the court were that the defendants attempted to cross 
the border into Switzerland tor the purpose of joining a Polish Legion which 
was supposed fo exist there. By such conduct and by depriving the German 
Reich of the benefit ol (heir labour, it was held that the efforts of the defen- 
dants aimed "at forcibly detaching the Eastern regions incorporated in the 
Reich from the German Reich." 
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In a secret communication by the defendant Lautz to the Reich Minister 
of Justice the former proposed that the German courts shoulu try and con\ ict 
Poles, including one C-olek, upon the charge of high treason on account of 
acts done in Poland before the war, namely instituting proceedings against 
Polish citizens of German blood, charging these racial Germars with F ifth 
Column activities directed against Poland. 

(viii) Mettgenberg 

Mettgenberg held the position of Ministeria'dirigent in Divisions III and 
IV of the Reich Ministry of Justice. In Division 111. for penal legislation, 
he dealt with questions of international law, formulating secret, general and 
circular directives. 

His statements showed that he exercised wide discretion and had extensise 
authority over the entire Night and Fog plan from the time the Night and 
Fog prisoners were arrested in occupied territory onwards to their iranstei 
to Germany, trial and execution or imprisonment. He knew that an agree¬ 
ment existed between the Gestapo, the Reich Ministry of Justice, the Party 
Chancellery, and the OKW with respect to the purposes of the Night and 
Fog Decree and the manner in w hich such matters were to be treated. There 
was evidence, for instance, that the accused had dealt with questions ot pro¬ 
cedure and of clemency in Nacht und Nebel cases and questions relating 
to the place of trial of such cases. Mettgenberg and von Ammon were 
sent to the Netherlands because certain German courts set up there were 
receiving Night and Fog cases in violation of the order that they should be 
transferred to Germany. They held a conference at The Hague with the 
highest military justice authorities and the heads of the German courts in 
the Netherlands, which resulted in the sending of a report of the matter to 
the OKW at Berlin, which set out the opinion of Mettgenberg and son 
Ammon that: “ The same procedure should be used in the Netherlands 
as in other occupied territories, that is. that all Night and Fog matters should 
be transferred to Germany.” 

Mettgenbere referred to and approved the testimony of the defendant 
Schlege berger, which stated “ that the Night and Fog prisoners were 
expectei. and were to be tried materially according to the same regulations 
which would have applied to them by the courts martial in the occupied 
territor.es ” and that, accordingly, “ the rules of procedure had been cur¬ 
tailed to the utmost extent.” This court martial procedure was shown to 
have been used in the prosecution of Night and Fog prisoners who had been 
charged with high treason or preparation of treason against the Reich. 

In an affidavit Mettgenberg stated : " The ‘ Night and Fog Section 
within » ty sub-division was headed by Ministerial Counsellor von Ammon. 
This matter was added to my sub-division because of its international 
character. I know, of course, that a Fiihrcr decree to the CKW was the 
basis for this ‘ Nieht and Fog ’ procedure and that an agreement had been 
reached between the OKW and the Gestapo, that the OKW had also estab¬ 
lished relations with the Minister of Justice and that the handling ol this 
matter was regulated accordingly .... Whenever von Ammon had 
doubts concerning the handling of individual cases, we talked these questions 
over together, and when they had major importance, referred them to higher 
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officials for decision. When he had no doubts, he could decide all matters 

himself." 


I" re<ronse to several inquiries from prosecutors at Special Courts in 
v Co oene. citing pending Night and Fog cases, the defen- 

— ' 1 - - - '•o“ Ammon replied that in view of the regulations 

' “s N _i~‘- trials absolutely secret defence counsel 

-' ' ' r : s cere-d^r.ts would not be permitted to act for them. 
^ --*=• - 4 ?. trom the Reich Ministry of Justice to the 

-- -- -'-the Chief Public Prosecutors, initialed by 

' - --- : - -meet of trials under the Night and FogDecree 

T*'-' -' -’j_ ' -_’.s of other countries than those occupied by 


on aro-e whether the usual secrecy measures 


_ - ~ uauai measures 

* :r . that it the trial of such foreigners could not 
— - - - ; . rom the trial of the nationals of the occupied 


- ...... v,. »>V Iiuiivuuia V/i Lilt 

- -• ' *•--'•*' 7 ^"a;ning to the presentation of evidence, then the 

— '•= ' -ccordance with the provisions of Nacht und Nebel 

'trer..isc foreign nationals would obtain knowledge of the 


- ' the trul against their accomplices. 


n> l . r Ammon 

' Smmon. having joined the Reich Ministry of Justice in 1935, was 
- - Uer tbe Austrian Anschluss, as liaison officer of Department III 
matter,) and Department VIII (Austria), in the Reich Ministry of 
J ---.ice. He was consultant in the department for the administration of penal 
- • He Aas transferred to the Munich Court of Appeals as Oberlandes- 
genchtsrat. where he served until June, 1940, at which time he was recalled 
to the Reich Ministry of Justice. On 1st March, 1943, he became Minis¬ 
terial Counsellor in the Ministry of Justice. He stated in evidence that: 

■ From 1942 onwards I dealt mainly with Nacht und Nebel cases in 
the occupied territories. In my capacity as consultant for Nacht 
und Nebel cases I made several duty trips to the occupied territories 
and took part in discussions in Paris and Holland which dealt with 
questions ot Nacht und Nebel proceedings.” 

wiihin th" 1 M° n ' S , P °u li0n in ™ lvcd ,he exercise of P^sonal discretion. 
\\ith.n the Ministry he was Ministerial Counsellor in Mettgenbere’s sub- 

d ‘ V r n Ni P M Tnd F SC ° f lh ,f NiglU and F °2 matters ; the distribution 
ot the Night and Fog cases to the several competent special courts and the 

stmedVh WUS dCC C ‘ d Up ° n by him ' Thc defendant Mettgenberg 
stated that whenever von Ammon had doubts concerning the handling of 

.. whenhl^d J °‘| l d ' S T S,0ns betwee n the two were held. He added : 
hen he had no doubts he could decide on matters himself.” 


r V ° n AT°i and N ‘ 0Ugcnbcrg acted together on doubtful matters and 

ttttttsxzzr* officia,s in ,hc Rdch 

Von Ammon and Mettgenberg were the representatives of the Reich 
Ministry of Justice at a conference at The Hague on 2nd November 1943 
concerns New Regulations for Dealing *i,£ Nigh, and FoggS S 


i, tsssxstssi m ***>'* *>~ 
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the Netherlands." "e maTe 

of von Ammon were alsoillus . 1944 on questions 

" rS* pre^edurc" 11 ^'declaration signed" by von 

r,eT,e„ d Sor»f ^ 

"“a directive b, the Reich Minister of dus.ice with 

t^th^Chief^blic Pros«utor a^Hamm^dcRndant*Joel). an!l others, stated 

tha ‘ : - If in the main trial of an NN proceeding it ^‘“'hc 

is innocent or if his guilt has not 'ton “^“""^^toseeutor 

'rtforms £ErcStl whether the accused 

fU "Tcc»XlT~dtTed o, whose proceedings were closed in 

Hitler( l ) and moved the victims from the Ministry p 
custody.! 2 ) 


'^gemer^theM^^u^m^V^r^ 

prosecutor, Joel had ’ by ^ R i ’ h Ministry of Justice until 12th May, 
seller. He remained vvlthlbe , R ^ b ^'" Genera i to Supreme Provincial 
1943, when he was aPP™* 1 * ° Joe i became Chief Prosecutor 

SS3SS&^aS£-3« 

To this position a successor was appointed on 1st August, 

I 1 ,- nrttfitinn as Chief Prosecutor of the Court of Appeals in Hamm he 

STJ‘oppita intcttnowicc district. It was his task to supcv.se the 
work of all prosecutors assigned to his office._ _ _ 

(it) FUgarding von Ammon see also pp. 15 and 19. 
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officials for decision. When he had no doubts, he could decide all matters 
himself.” 

In response to several inquiries from prosecutors at Special Courts in 
Hamm. Kiel, and Cologne, citing pending Night and Fog cases, the defen¬ 
dants Mettgenberg and von Ammon replied that in view of the regulations 
for the keeping of Night and Fog trials absolutely secret defence counsel 
chosen by Night and Fog defendants would not be permitted to act for them. 

A letter dated 3rd June, 1943, lrom the Reich Ministry of Justice to the 
People's Court Justices and the Chief Public Prosecutors, initialed by 
Mettgenberg, dealt with the subject of trials under the Night and Fog Decree 
of foreigners who were nationals of other countries than those occupied by 
the Nazi forces.! 1 } The question arose whether the usual secrecy measures 
should apply. The reply was that if the trial of such foreigners could not 
be carried out separately from the trial of the nationals of the occupied 
countries for reasons pertaining to the presentation of evidence, then the 
trials were to be strictly in accordance with the provisions of Nacht und Nebel 
procedure : otherwise foreign nationals would obtain knowledge of the 
course of the trial against their accomplices. 


(ix) Von Amn.on 

Von Ammon, having joined the Reich Ministry of Justice in 1935, was 
employed, after the Austrian Anschluss, as liaison officer of Department III 
(penal matters) and Department VIII (Austria), in the Reich Ministry of 
Justice. He was consultant in the department for the administration of penal 
law. He was transferred to the Munich Court of Appeals as Oberlandes- 
gerichtsrat, where he served until June, 1940, at which time he was recalled 
to the Reich Ministry of Justice. On 1st March. 1943, he became Minis¬ 
terial Counsellor in the Ministry of Justice. He stated in evidence that: 

" From 194 2 onwards I dealt mainly with Nacht und Nebel cases in 
the occupied territories. In my capacity as consultant for Nacht 
und Nebel cases I made several duty trips to the occupied territories 
and took part in discussions in Paris and Holland which dealt with 
questions of Nacht und Nebel proceedings.'* 

WUhin ^ M 0 i" S , P °u ti0n T,° lved lhe exercise of P^sonal discretion. 

ithin the Ministry he was Ministerial Counsellor in Mettgenbere's sub- 

WaS , p ChargC ° f th , e Ni § ht a " d matters ; the distribution 
of the Night and fog cases to the several competent special courts and the 

VT W3S deClde A d Up °" by him - The defendant Mettgenberg 
inH h ? heneVer V , 0n Ammon had doubts concerning the handling or 

’• Whfnhe C h a a S H S J °? d,SC “ SSi ° nS betWeen the two were held. He added : 
hen he had no doubts he could decide on matters himself.” 

r Von AT°" and Mctt genbcrg acted together on doubtful matters and 
referred difficult questions to competent officials in the Reich Ministry of 
Justice and the Party Chancellery. Ministry of 

Von Ammon and Mettgenberg were the representatives of the Reich 
Ministry of Justice at a conference at The Hagie on 2nd November ijf 
con^nin^^New^Regulations for Dealing with Night and Fog from 




" The difficulty obvious- 
of other countries." 
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,h. Netherlands." The hroad wp. °^‘S! he 

Of von Ammon were also illustrated by referencetorep tions 

•° 01 "S Sure i SI signed by von 

relating to Nacht und Neb P Nacht und Nebel prisoners 

rstfSS SS22A - 11 —— s ' ht 

'"a directive by .he Reich Minister of teto with 

of Nacht und Nebel prisoners, dated Berlin. -1st i Courl w the 
by defendant von Ammon, to the resi (defendant Lautz). 

Reichsfiihrer SS, Reich Prosecutor of the Peoples t o ^ stated 

to the Chief Public Prosecutor at Hamm (defendant jo j, 

” If in the main trial of an NN proceeding « apthence 
is innocent or if his guilt has not een su Public Prosecutor 

custody.(-) 

(x) Joel . . ... 

Having entered tbe ^ i "j Stry ^“*5, To Iheran^of MiiiSl Coun¬ 
prosecutor, Joel had ’ by Rej ; h Minist rv of Justice until 12th May, 

sellor. He remained with t fieneral to Supreme Provincial 

1943, when he was appointed Atto y bccame Chief Prosecutor 

Court of Appeals in Hamm (Westphaliak Weslphalia an d the district 

of the Conn rf Apjtjfcm hc con , inueJ t0 hold urn,I the 

of Essen, on 17th August, i of the SS. reaching. 

end of the war . At ‘^ “ a^of SS Obersturmbannfuhrer, his appo.nl- 
on 9 th November. 194., t After December 1937, Joel in his several 

Z&EXM in addition to bri d«.i« aeu»l 

H h 

1 hi nrtsition as Chief Prosecutor of the Court of Appeals in Hamm he 
wi in change of the Night and Fog prosecutions for the^ Special!Courtsm 
pfll.mtillSth March 1944. when these courts were transferred farther 
.Zo Oppiln i ”^ K. 0 o»ice district 1. wav bis task .0 supetvtse the 
work of all prosecutors assigned to his office. ___ 

( 2 ) Regarding von Ammon see also pp. 15 and 19. 


22 JOSEF ALTSTOTTER 

Joel was also a Referent in the Reich Ministry of Justice with the authority 
and duty to review penal cases from the incorporated Eastern territories 
after the occupation of Poland. In this capacity he dealt with many of the 
cases tried pursuant to the decree against Poles and Jews. In defence of 
these acts. Joel testified that “ he felt obligated by the existing laws and so 
complied with them Joel did not have the same view as other officials 
that alter the occupation ol Poland the nationals of the annexed part of 
Poland became German nationals. He testified that such a Polish citizen 
alter 1st September. 1939, remained a Polish national and that “ a Polish 
national is never a German ". Joel admitted that he knew he was not 
dealing with Germans but with foreign nationals. 

In his capacity as Referent for the incorporated Eastern territories and 
liaison officer between the Reich Ministry of Justice and the Gestapo, Joel 
took pari in conferences concerning the disposition of such Jewish and 
Polish cases. In one instance he reported having discussed an order of 
Himmler s as to the treatment Poles and Jews should receive. In another 
instance he reported ordering the transfer of Poles who had been sentenced 
to a penal camp for three years to the Gestapo. Schlegelbcrgcr testified 
that Minister of Justice Guertncr charged Joel with the mission of repre¬ 
senting the Ministry of Justice with the police in connection with such 
transfers. 

In his capacity as Rclerent, Joel reviewed 16 death sentences passed on 
Poles who had committed alleged crimes against the Reich or the German 
occupation forces. One of these Poles was born in Cleveland, Ohio, in the 
United Stales, and his death sentence was commuted to life imprisonment 
because Joel was fearful his execution would involve the Reich in international 
complications. The remaining IS Poles were executed. 


(xi) Kmhau e 


This accused was, from April. 1937 to May, 1943. Director of the District 
t ourt in Nuremberg, except for a period in August and September of 1939 
when he was m the Wehrmacht. During this time he was Chairman of the 
t ourt of Assizes, of a penal chamber, and of the Special Court. 

Front May, 1943 to April. 1945, he was Public Prosecutor of the Public 
Prosecution at the People's Court in Berlin. Here, as head of Department I, 
he dealt for a time with cases of high treason in the Southern Reich territory’ 
and. from January, 1944. with cases concerning the undermining of public 
morale in the Reich territory. 


His attitude of hostility towards the Polish and Jewish races was proved 
from many sources and was not shaken by the affidavits which he submitted 
on his own behalf One witness testified that recommendations regarding 
he treatment of Poles and Jews were made by the defendant Rothaug 8 
through the witness, to higher levels and that the subsequent decree of Imi’ 
against Poles and Jews conformed to Rothaug', ideas' In a common^ 
lion to Deputy Gauleiter Holz the accused Oeschey made many charges 
:V n h ' !\ nc Docb,g f °r his failure to take action against officials under hmi 

Oeschey Ut h programme ^"St the Jews and Poles. 

hmh,war d a h ^ SC Charges were c °P ied from a letter submitted to 

sibi.ityfcrL^ges g ^ thC de,endant assu ™ d ™pon- 
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Evidence of Rothaug’s participation in the Nazi policy of persecution and 
extermination of persons of these races included accounts of three cases w hich 
were tried by Rothaug as Presiding Judge. 

In the first trial, two Polish girls of under 18 years of age were accused of 
starting a fire in an armament plant in Bayreuth. A person named Kern 
was summoned by the defendant Rothaug to act as defence counsel in the 
case approximately two hours before the case came to trial. He informed 
Rothaug that he would not have time to prepare a defence. According to 
Kern's evidence to the United States Military Tribunal, Rothaug stated that 
if he did not take over the defence, the trial would have to be conducted 
without a defence counsel. Rothaug on the other hand claimed to have told 
Kern that he would secure another defence counsel. In either event the 
trial was to go on at once. 

The trial itself, according to Kern, lasted about halt an hour : according 
to the defendant, approximately an hour ; in the view of Markl. the prosecu¬ 
tor in the case, it was conducted with the speed of a court martial. 

The evidence consisted of alleged confessions which one of the defendants 
repudiated before the Court. The two young Polish women were sentenced 
to death and executed four days after trial.t 1 ) 

In the second trial a Polish farmhand, approximately 25 years of age, was 
alleged to have made indecent advances to his employer s wife. The 
defendant was sentenced to death under the Law Against Poles and Jews in 
the Incorporated Eastern Territories. The verdict was signed by the 
defendant Rothaug. and an application for clemency was disapproved by him. 
The victim was subsequently executed. The judgment of Rothaug s court 
included the following words: " The whole inferiority of the defendant, 

I would say, lies in the sphere of character and is obviously based on his 
being a part of Polish sub-humanity, or in his belonging to Polish sub¬ 
humanity. . . . Beyond disregarding the feminine honour of the wife of 
farmer Schwenzl the attack of the defendant is directed against the purity 
of the German blood. Looking at it from this point of view, the defendant 
showed such a great deal of disobedience in the German living-space that his 
action has to be considered as especially significant. 

In the third trial, a merchant who was head of the Jewish community in 
Nuremberg and 68 years of age was sentenced to death for an “ offence 
said to amount to race pollution, against Article 2 of the Law for the Protection 
of German Blood and Honour and Sections 2 and 4 of the Decree Against 
Public Enemies. These read respectively as follows : 


“ Article 2. 

“ Sexual intercourse (except in marriage) between Jews and German 
nationals of German or German-related blood is forbidden : 


“ Section 2-. 

“ Crimes During Air Raids. 

“ Whoever commits a crime or offence against the body, life, or 
property, taking advantage of air raid protection measures, is punishable 


(*) Rothaug stated in contradiction to the other witnesses, that a clear case of sabotage 
had been established, but the United States Tribunal ruled . " ‘^_ Laa c 3d h^ 

and in the brief period of the trial, the Tribunal does not believe the defendant could have 
established those facts from evidence." 
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by hard labour of up to fifteen (15) years or for life, and in particularly 
severe cases, punishable by death.” 

** Section 4. 

Exploitation of the State of War a Reason for More Severe Punish¬ 
ment, 

” Whoever commits a criminal act exploiting the extraordinary 
conditions caused by war is punishable beyond the regular punishment 
limits with hard labour of up to fifteen (15) years or for life, or is punish¬ 
able by death if the sound common sense of the people requires it on 
account of the crime being particularly despicable.” 

The indictment before the Special Court which tried the victim was 
prepared according to the orders of Rothaug. Before the trial, Rothaug 
told Prosecutor Markl that there was sufficient proof of sexual intercourse 
to convince him, and that he was prepared to condemn the Jew to death. 
Also before the trial. Rothaug called on Dr. Armin Bauer, medical counsel¬ 
lor for the Nuremberg Court, as the medical expert for the case. He stated 
to Bauer that he wanted to pronounce a death sentence and that it was 
therefore necessary for the defendant to be examined. This examination, 
Rothaug said, was a mere formality since the male accused “ would be 
beheaded anyhow ”. To the doctor's reply that the latter was old and that 
it seemed questionable whether he could be charged with race defilement, 
Rothaug stated : “ It is sufficient for me that the swine said that a German 
girl had sat upon his lap.” 

During the proceedings, Rothaug made repeated attempts to encourage 
the witnesses to make incriminating statements against the defendant. 
Scant attention was paid by the Court to the defendant’s evidence The 
witnesses found great difficulty in giving testimony because of the way in 
which the trial was conducted, since Rothaug constantly anticipated the 
evaluation of the facts and gave expression to his own opinions. 

thJtrr!' ?h f °r e lh f S iT a i CoU , rt ! eemed to have P roved little more than 

hn lift [VT ; 1 d 5‘ ndan l had at times sat u P° n 'he male accused's 
lap and that he had kissed her, which facts were admitted. 

After the introduction of evidence was concluded, a recess was taken 
during which time Rothaug made it clear to Prosecutor Markl that he expected 
t prosecution to ask for a death sentence against the male defendant and 
term in the penitentiary for the German girl. Rothaug at this time also 
gave him suggestions as to what he should include in his arguments. As 
previously stated the male victim was sentenced to death.! 1 ) 

(xii) Oeschey 

The defendant Oeschey joined the Nazi Party on 1st December 1931 
v a decision of 30th July. 1940, of the Reich Legal Office of the Nazi Partv 

the'pa S t PrOV th 0n p l> C ° mmissioned with lhe direction of the legal office of 

iS the NSRB ,h e r N C . 0,Ua Pe 11 ' a r d thC Lcadershi P of thc Franconia Gau 
in me NSRB, the National Socialist Lawyers' League. In his testimony 

he stated that from 1940 to 1942 he was solely in charge of the CauTeal 

office as section chief. T he evidence clearly established the defendants 

C) Regarding Rothaug. see also pp. 18 and 26. 
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voluntary membership as the chief of a Gau staff office subsequent to 1st 
September, 1939. Oeschey was appointed on 1st January, 1939, to the office 
of Senior Judge of the District Court at Nuremberg, which office he held until 
1st April, 1941. He was then appointed District Court Director at the same 
court. He was a presiding judge of the Special Court in Nuremberg. He 
carried out his Party duties at the same time as he served as a judge of the 
Special Court. 

He was drafted into the army in February, 1945, and remained in the army 
until the end of the war ; but he was released for the period from 4th April 
until 14th April, 1945. during which time he functioned as chairman of the 
civilian court martial at Nuremberg. 

Among the evidence of the arbitrary character of the defendant s behaviour 
while acting in a judicial capacity appeared accounts of the following 
incidents. 

A female Pole and a male Ukrainian were indicted before the Special 
Court at Nuremberg for these alleged crimes : she tor a violation of the law 
aeainst Poles and Jews in connection with the crime of assault and battery 
and threat and resistance to a German officer; he for the alleged offence of 
being accessory to a crime according to the law against Poles and Jews, ant 
for attempting to free a prisoner. The case was tried betore the Special 
Court, the defendant Oeschey presiding. The Pole was found guilty unt er 
the Penal Law against Poles, and the Ukrainian, who had used at most only 
a little force in attempting to protect her, was found guilty of having taken 
advantaee of extraordinary war-time conditions and of violating the law 
aeainst violent criminals. Both defendants were sentenced to death by the 
defendant Oeschey, who imposed his will upon his two lellow judges and 
induced them to concur. 

A decree by Minister of Justice Thierack on 13th December, 1944, abro¬ 
gated the rules concerning the obligatory representation of accused persons 
by defence counsel. It was left for the judge to decide whether defence 
counsel was required. On 15th February, 1945, a law was passed tor the 
establishment of civilian courts martial. The statute provided that sentence 
should be either death, acquittal, or commitment to the regular court 
Pursuant to the law Gauleiter Holz set up a court martial in Nuremberg, of 
which the defendant Oeschey was presiding judge. The first case to be tried 
was that of a German Count who was tried, convicted and shot for having 
allegedly made insulting remarks concerning Hitler to a lady in a private 
room in the Grand Hotel and expressed approval of the attempt upon 
Hitler's life of 20th July, 1944. The victim was indicted on 3rd April, 
tried on 5th April, and shot on 6th April, without the knowledge of h.s 
counsel, after secret proceedings during which he was without the benefit as a 
witness of the ladv mentioned above, who would have testified lor him. 
Oeschey had informed the prosecutor that he would conduct the trial w ithout 
defence" counsel because the ” legal prerequisites for trial w ithout defence 
counsel did exist ”. 

There was also evidence of a trial of a group of foreign boys who had fights 
with boys in the Nuremberg Hitler Youth Home. A witness characterised t. 
actions of the boys as harmless pranks. Oeschey held that they constituted 
a resistance movement and sentenced several of the o\ => to ea 
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Much evidence was also supplied, by colleagues of Oeschev and Rnth„ 
and other officials and lawyers of the Nuremberg Courts of the offend! 
beha\iour of these two accused towards Hpf^nHantc a u • nsive 

and ar l,i,rarvc„„d« 1 „r ju dU l p,oc«Sg" ' * ” d am ° cra, » 

(xiii) Alts toiler 

>»™dc, He had KTltSM.rSL? ,te rapaci ‘» »»<« th. 
to power. When the Stahlhelm , K . Stahlhelm prior to the Nazi rise 

he automaticallv became a member oAhe SA** 'p* 0 ^ ^ aZ ' or g anis:it 'on, 
signed from the SA to become,^ t0 Ma - V ' 1937 - he re- 
His membership in the SS according A ° thC SS ° n H immler's request. 
May 1 937 He J r dlng to hls Personnel files, dated from 15th 

membership was datrf bac°k.o' Hi ^ H and h ' S 

Party Badge for service to th- Pnrtv hI aWardcd the Golden 

'he SS, and finally, by a letter dated ifith V reC .Q^ d , sevcra! Promotions in 
Reichsfuhrer SS had nrom w. A June ’ 1944 ' he was notified that the 
established that the defendant io!ned°and 0, ",Gberfuhrer. The evidence 

on a voluntary basis and that h i d reta ' ned llls membership in the SS 
and honours.^ Ev ince o ht h^h co , n « der ? b,e interest in his SS rank 
for instance by the facA At u f reputation tn SS circles was provided 

with Thierack and Rothenber^r" T SeptCmber ’ I942 ’ at Meeting 
• sturm fiihrer. g ’ referrcd t0 h| m as a reliable SS Ober- 

'■ T,,r Judgment of the tribunal 

The Judgment was delivered on 7rH an, r« , 
nunal summarised the main events of thetriiT^u 947 '• In il the Tri - 
been brought regarding the accused and deal! whfa^ eV,dence f which had 

the a iw 1 i h „rpagS. t08ether With the findings a " d sentences?^ SoSun 

of the United SuSZzOL ^fGermmy^)°' 10 md ° f ° rdinance No. 7 

visions of Control'Sunal Law Nr'foanTo^?" ^ mai " rdeVant pro ' 

States Government in «— 

defined in ConTroTC'ounal'u^No^fo^dT COm ™J ted crimes ‘ as 
COnt ™‘ C ™f ’ We therefore turn lo’thaUaw * ^ ^ 

sentatives of the Four Powm -^The'^-tlt 0 ^ 1116 authorised repre - 
F ranee, and the Soviet Union.' ^ U d States ’ Great Britain, 
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“ The preamble to Control Council Law No. 10 is in part as follows : 

• In order to give effect to the terms of the Moscow Declaration of 
30th October, 1943, and the London Agreement of 8 th August, 
1945, and the Charter issued pursuant thereto and in order to establish 
a uniform legal basis in Germany for the prosecution ol war criminals 
and other similar offenders . . . the Control Council enacts as 
follows: ’ 

“ Article I reads in part as follows : 

‘ The Moscow Declaration of 30th October, 1943, “ Concerning 
Responsibility of Hitlerites for Committed Atrocities ” and the 
London Agreement of 8 th August, 1945, “ Concerning Prosecution 
and Punishment of Major War Criminals of the European Axis " 
are made integral parts of this Law. . . . ’ 

“ The London Agreement, supra, provides that the Charter of the 
International Military Tribunal (hereinafter called the 1MT Charter) 

• shall form an integral part of this agreement \ (London Agreement, 
Article II.) Thus, it appears that the indictment is drawn under and 
pursuant to the provisions of Control Council Law No. 10 (hereinafter 
called C.C. Law 10), that C.C. Law 10 expressly incorporates the 
London Agreement as a part thereof, and that the IMT Charter is a 
part of the London Agreement. 

“ Article 2 of C.C. Law 10 defines acts, each of which * is recognised 
as a crime ’, namely : (a) crimes against peace : ( b ) war crimes ; (c) 
crimes against humanity ; (d) membership in criminal organisations. 
We are concerned here with categories b, c, d, only, each of which 
will receive later consideration. 

“ C.C. Law 10 provides that: 

‘ Each occupying authority, within its zone of occupation, (a) shall 
have the right to cause persons within such zone suspected of having 
committed a crime, including those charged w ith crime by one of the 
United Nations, to be arrested . . . ’ (Article III, paragraph 1 (a)), 
and ‘ shall have the right to cause all persons so arrested and 
charged ... to be brought to trial before an appropriate tribunal 
(Article III, paragraph 1 (</).) ‘ The Tribunal by which persons 
charged with offences hereunder shall be tried, and the rules and 
procedure thereof, shall be determined or designated by each zone 
commander for his respective zone. . . . (Article III, paragraph 2.) 

“ Pursuant to the foregoing authority. Ordinance No. 7 was enacted” 
by the Military Governor of the American Zone. It provides : 

‘ Article I. Purpose—The purpose of this Ordinance is to provide 
for the establishment of military tribunals which shall have power to 
try and punish persons charged with offences recognised as crimes in 
Article II of Control Council Law No. 10, including conspiracies to 
commit any such crimes. . . . ’ 

‘ Article II. Military Tribunal Constituted : ( a ) Pursuant to the 
powers of the Military Governor for the United States Zone of 
Occupation within Germany and further pursuant to the powers 
conferred upon the Zone Commander by Control Council Law 
No. 10 and Articles 10 and 11 of the Charter of the International 
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Military Tribunal annexed to the London Agreement of 8th August 
1945, certain tribunals to be known as “ Military Tribunals ” shall be 
established hereunder.’ 

' The Tribunals authorised by Ordinance 7 are dependent upon the 
substantive jurisdictional provisions-of C.C. Law 10 and are thus based 
upon international authority and retain international characteristics 
it is provided that the United States Military Governor may agree with 
™ r r ;° n , e commanders for a joint trial. (Ordinance 7, Article 2(c).) 

If the Uni,^ N U , WUr CrimeS ’ United States ’ ma y invite others 
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responsibility for the maintenance of order, the administration of the 
country, and compliance with the requirements of the victorious 
powers ’. The Four Powers further declared that they ‘ will hereafter 
determine the boundaries of Germany or any part thereof and the status 
of Germany or of any area at present being a part of German territory’. 
(Berlin Declaration of 5th June, 1945, Department of State publication 
No. 2423, pages 62, 63.) 

•• On 2nd August, 1945, at Berlin, President Truman, Generalissimo 
Stalin, and Prime Minister Attlee, as heads of the Allied Powers, entered 
into a written agreement setting forth the principles which were to govern 
Germany during the initial control period. Reference to that document 
will disclose the wide scope of authority and control which was assumed 
and exercised by the Allied Powers. They assumed supreme authority 
and declared that it was their purpose to accomplish complete de¬ 
militarisation of Germany ; to destroy the National Socialist Party ; 
to prevent Nazi propaganda ; to abohsh all Nazi laws vvhich estab¬ 
lished discrimination on grounds of race, creed, or political opinion 
. . . ‘ whether legal, administrative, or otherwise ’ ; to control educa¬ 
tion ; to reorganise the judicial system in accordance with the prin¬ 
ciples of democracy and of equal rights ; to accomplish the decentralisa¬ 
tion of the political structure. The agreement provided that ‘ for the 
time being no central German government shall be established . In 
the economic field they assumed control of ‘ German industry and all 
economic and financial international transactions'. Finally, the 
Allies re-affirmed their intention to bring the Nazi war criminals to swift 
and sure justice. (Department of State publication No. 2423, pages 10 
et seq.) 

i t i s this fact of the complete disintegration of the government in 
Germany, followed by unconditional surrender and by occupation of 
the territory, which explains and justifies the assumption and exercise 
of supreme governmental power by the Allies. The same tact distin¬ 
guishes the present occupation of Germany from the type of occupation 
which occurs when, in the course of actual wartare, an invading arm) 
enters and occupies the territory of another State, whose government is 
still in existence and is in receipt of international recognition, and w hose 
armies, with those of its Allies, are still in the field. In the latter case 
the occupying power is subject to the limitations imposed upon it 
by the Hague Convention and by the laws and customs of war. In the 
former case (the occupation of Germany) the Allied Powers were not 
subject to those limitations. By reason of the complete breakdown ot 
government, industrv, agriculture and supply, they were under an 
imperative humanitarian duty of far wider scope to reorganise govern¬ 
ment and industry and to foster local democratic governmental agencies 
throughout the territory. 

“ In support of the distinction made, w e quote from two recent and 
scholarly articles in The American Journal of International Law. 

- On the other hand, a distinction is clearly warranted between 
measures taken by the Allies prior to destruction of the German 
government and those taken thereafter. Only the former need be 
tested by the Hague Regulations, which are inapplicable to the 
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Military Tribunal annexed to the London Agreement of 8 th August 
1945, certain tribunals to be known as" Military Tribunals ” shall be 
established hereunder.’ 

'• The Tribunals authorised by Ordinance 7 are dependent upon the 
substantive jurisdictional provisions-of C.C. Law 10 and are thus based 
upon international authority and retain international characteristics 
It is provided that the United States Military Governor mav agree with 
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responsibility for the maintenance of order, the administration of the 
country, and compliance with the requirements of the victorious 
powers ’. The Four Powers further declared that they ‘ will hereafter 
determine the boundaries of Germany or any part thereof and the status 
of Germany or of any area at present being a part of German territory’. 
(Berlin Declaration of 5th June, 1945, Department of State publication 
No. 2423, pages 62, 63.) 

“ On 2nd August, 1945, at Berlin, President Truman, Generalissimo 
Stalin, and Prime Minister Attlee, as heads of the Allied Powers, entered 
into a w ritten agreement setting forth the principles which were to govern 
Germany during me initial control period. Reference to that document 
will disclose the w ide scope of authority and control which was assumed 
and exercised by the Allied Powers. They assumed supreme authority 
and declared that it was their purpose to accomplish complete de¬ 
militarisation of Germany ; to destroy the National Socialist Party , 
to prevent Nazi propaganda ; to abohsh all Nazi laws which estab¬ 
lished discrimination on grounds of race, creed, or political opinion 
* whether legal, administrative, or otherwise ; to control educa¬ 
tion ; to reorganise the judicial system in accordance with the prin¬ 
ciples of democracy and of equal rights ; to accomplish the decentralisa¬ 
tion of the political structure. The agreement provided that ‘ for the 
time being no central German government shall be established . In 
the economic field they assumed control of ‘ German industry and all 
economic and financial international transactions’. Finally, the 
Allies re-affirmed their intention to bring the Nazi war criminals to sw ift 
and sure justice. (Department of State publication No. 2423, pages 10 
et seq.) 

" It is this fact of the complete disintegration of the government in 
Germany followed by unconditional surrender and by occupation ot 
the territory, which explains and justifies the assumption and exercise 
of supreme governmental power by the Allies. The same tact distin¬ 
guishes the present occupation of Germany from the type of occupation 
which occurs when, in the course of actual warfare, an invading army 
enters and occupies the territory of another State, whose government is 
still in existence and is in receipt of international recognition, and whose 
armies, with those of its Allies, are still in the field. In the latter case 
the occupying power is subject to the limitations imposed upon it 
bv the Hague Convention and by the laws and customs of war. In the 
former case (the occupation of Germany) the Allied Powers were not 
subject to those limitations. By reason of the complete breakdown ot 
government, industry, agriculture and supply, they were under an 
imperative humanitarian duty of far wider scope to reorganise govern¬ 
ment and industry and to foster local democratic governmental agencies 
throughout the territory. 

“ in support of the distinction made, we quote from two recent and 
scholarly articles in The American Journal of International Law. 

* On the other hand, a distinction is clearly warranted between 
measures taken by the Allies prior to destruction of the German 
government and those taken thereafter. Only the former need be 
tested by the Hague Regulations, which are inapplicable to the 
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situation now prevailing in Germany. Disappearance of the German 
State as a belligerent entity, necessarily implied in the Declaration of 
Berlin of 5th June, 1945. signifies that a true state of war—and hence 
belligerent occupation—no longer exists within the meaning of 
international law.' ( Freeman, in The American Journal of Inter¬ 
national Law , July, 1947. page 605.' 

‘ Through the subjugation of Germany the outcome of the war 
has been decided in the most definite manner possible. One of the 
prerogatives of the Allies resulting from the subjugation is the right 
to occupy German territory at their discretion. This occupation is. 
both legally and factually, fundamentally different from the bel¬ 
ligerent occupation contemplated in the Hague Regulations, as can 
be seen from the following observations. 

' The provisions of the Hague Regulations restricting the rights of 
an occupant refer to a belligerent who, favoured by the changing for¬ 
tunes of war. actually exercises military authority over enemy territory 
and thereby prevents the legitimate sovereign—who remains the legi¬ 
timate sovereign—from exercising his full authority. The regulations 
draw important legal conclusions from the fact that the legitimate 
sovereign may at any moment himself be favoured by the changing 
fortunes of war. reconquer the territory’, and put an end to the 
occupation. " The occupation applies only to territory where such 
authority (i.e.. the military authority of the hostile State) is established 
and can be exercised ” (Art. 42, 2). In other words, the Hague 
Regulations think of an occupation which is a phqse of an as yet 
undecided war. Until 7th May, 1945, the Allies were belligerent 
occupants in the then-occupied parts of Germany, and their "rights 
and duties were circumscribed by the respective provisions of the Hague 
Regulations. As a result of the subjugation of Germany the legal 
character of the occupation of German territory was drastically 
changed.’ (Fried, The American Journal of International June. Vol. 40. 
No. 2, April, 1946, page 327.) 


“ The view expressed by the two authorities cited appears to have 
the support of the International Military Tribunal judgment in the 
case against Goring et al. In that case the defendants contended that 
Germany was not bound by the rules of land warfare in occupied terri¬ 
tory because Germany had completely subjugated those countries and 
incorporated them into the German Reich. The Tribunal refers to the 
‘ doctrine of subjugation, dependent as it is upon military conquest ’ 
and holds that it is unnecessary to decide whether the doctrine lias any 
application w here the subjugation is the result of aggressive war The 
reason given is significant. The Tribunal said : 


The doctrine was never considered to be applicable so long a 
there was an army m the field attempting to restore the occupiei 
territories to their true owners, and in this case, therefore, the doctrim 

tom - "?v, ; } PP1> , t0 “ y territor| es occupied after 1st September 
1939. (Volume 1, Official Text, IMT Trials, page 254.) 

The clear implication from the foregoing is that the rules of lane 
warfare apply to the conduct of a belligerent in occupied territory s< 
ong as there is an army in the field attempting to restore the country t< 
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its true owner, but that those rules do not apply when belligerency is 
ended, there is no longer an army in the field, and, as in the case of 
Germany, subjugation has occurred by virtue of military conquest. 

“ The views which we have expressed are supported by modern 
scholars of high standing in the field of international law. While they 
differ somewhat in theory as to the present legal status of Germany and 
concerning the situs of residual sovereignty, they appear to be in accord 
in recognising that the powers and rights of the allied governments 
under existing conditions in Germany are not limited by the provisions 
of the Hague Regulations concerning land warfare. For reference 
see I 

“ ‘ The Legal Status of Germany according to the Declaration of 
Berlin by Hans Kelsen, Professor of International Law. University 
of California, the American Journal of International Law , 1945. 

“ • Germany's Present Status \ by F. A. Mann. Doctor of Law 
(Berlin) (London), paper read on 5th March, 1947, before the Grotius 
Society in London, published in Sueddeutsche Juristen-Zeitung. 
(Lawyers' Journal of Southern Germany), Volume 2, No. 9, Septem¬ 
ber, 1947. 

“ * The influence of the Legal Position of Germany upon the War 
Crimes Trials ’, Dr. Hermann Mosler, Assistant Professor, of the 
University of Bonn, published in Sueddeutsche Juristen-Zeitung , 
Volume 2, No. 7, July, 1947. 

“ Article published in Neue Justi: (New Justice) by Dr. Alfons 
Steininger, Berlin, Volume I, No. 7, July, 1947, pages 146-150. 

“ In an article by George A. Zinn, Minister of Justice of Hessen, 
entitled ‘ Germany as the Problem of the Law of States ’, the author 
points out that if it be assumed that the present occupation of Germany 
constitutes ’ belligerent occupation ’ in the traditional sense, then all 
statutory and constitutional changes brought about since 7th May, 
1945, would cease to be valid once the Allied troops were withdrawn 
and all Nazi laws would again and automatically become the law of 
Germany, a consummation devoutly to be avoided. 

“ Both of the authorities first cited directly assert that the situation 
at the time of the unconditional surrender resulted in the transfer of 
sovereignty to the Allies. In this they are supported by the weighty 
opinion of Lord Wright, eminent jurist of the British House of Lords 
and head of the United Nations War Crimes Commission. For our 
purposes, however, it is unnecessary to determine the present situs of 
k residual sovereignty ’. It is sufficient to hold that, by virtue o! the 
situation at the time of unconditional surrender, the Allied Powers were 
provisionally in the exercise of supreme authority, valid and effective 
until such time as, by treaty or otherwise, Germany shall be permitted 
to exercise the full powers of sovereignty. We hold that the legal 
right of the Four Powers to enact C.C. Law 10 is established and that 
the jurisdiction of this Tribunal to try persons charged as major war 
criminals by the European Axis must be conceded. 

“ We have considered it proper to set forth our views concerning 
the nature and source of the authority of C.C. Law 10 in its aspect as 
substantive legislation. It would have been possible to treat that law 
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as a binding rule regardless of the righteousness of its provisions, but 
its justification must ultimately depend upon accepted principles of 
lustice and morality, and \vc are not content to treat the statute as a 
mere rule of thumb to be blindly applied. We shall shortly demon¬ 
strate that the Charter and C.C. Law 10 provide for the punishment of 
crimes against humanity. As set forth in the indictment the acts 
charged as crimes against humanity were committed before the occupa¬ 
tion of Germany. They were described as racial persecutions by Nazi 
officials perpetrated upon German nationals. The crime ol genocide 
is an illustration. We think that a tribunal charged with the duty of 
enforcing these rules will do well to consider, in determining the degree 
of punishment to be imposed, the moral principles which underlie the 
exercise of power. For that reason we have contrasted the situation 
when Germany was in belligerent occupation of portions of Poland, 
with the situation existing under the Four-Power occupation of 
Germany since the surrender. The occupation of Poland by Germany 
was in every sense belligerent occupation, precarious in character, 
while opposing armies were still in the field. The German occupation 
of Poland was subject to the limitations imposed by the Hague Con¬ 
vention and the laws and customs of land warfare. In view- of these 
limitations we doubt if any person would contend that Germany, during 
that belligerent occupation, could lawfully have provided tribunals 
for the punishment of Polish officials who, before the occupation by 
Germany, had persecuted their own people, to wit: Polish nationals. 
Now the Four Powers arc providing by C.C. Law 10 for the punishment 
of German officials w ho, before the occupation of Germany, passed and 
enforced laws for the persecution of German nationals upon racial 
grounds. It appears that it would be equally difficult to justify such 
action of the Four Pow ers if the situation here is the same as the situation 
which existed in Poland under German occupation and if consequently 
the limitations of the Hague Convention were applicable. For this 
reason it seems appropriate to point out the distinction between the 
two situations. As we have attempted to show, the moral and legal 
justification under principles of international law which authorises 
the broader scope of authority under C.C. Law 10 is based on the fact 
that the Four Powers are not now in belligerent occupation or subject 
to the limitations set forth in the rules of land warfare. Rather, 
they have justly and legally assumed the broader task in Germany w hich 
they have solemnly defined and declared, to wit: the task of re¬ 
organising the German government and economy and of punishing 
persons who, prior to the occupation, were guilty of crimes against 
humanity committed against their own nationals. We have pointed out 
that this difference in the nature of the occupations is due to the un¬ 
conditional surrender of Germany and the ensuing chaos which required 
the Four Powers to assume provisional supreme authority throughout 
the German Reich. We are not attempting to pass judicially upon a 
question which is solely within the jurisdiction of the political depart¬ 
ments of the Four Powers. The fixing of the date of the formal end of 
the war and similar matters will, of course, be dependent upon the action 
of the political departments. We do not usurp their function. We 
merely inquire, in the course of litigation when the lives of men are 
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dependent upon decisions which must be both legal and just, whether 
the great objectives announced by the Four Powers are themselves in 
harmony with the principles of international law and morality. 

“ In declaring that the expressed determination of the victors to 
punish German officials who slaughtered their own nationals is in 
harmony with international principles of justice, we usurp no power ; 
we only take judicial notice of the declarations already made by the 
chief executive of the United States and her former Allies. The fact 
that C.C. Law 10, on its face, is limited to the punishment of German 
criminals does not transform the Tribunal into a German court. The 
fact that the Four Powers are exercising supreme legislative authority 
in governing Germany and for the punishment of German criminals 
does not mean that the jurisdiction of this Tribunal rests in the slightest 
degree upon any German law, prerogative, or sovereignty. We sit as a 
Tribunal drawing its sole power and jurisdiction from the will and 
command of the four occupying powers. 

“ Examination will disclose that C.C. Law 10 possesses a dual aspect. 
In its first aspect and on its face it purports to be a statute defining 
crimes and providing for the punishment of persons who violate its 
provisions. It is the legislative product of the only body in existence 
having and exercising general law-making power throughout the Reich. 
The first International Military Tribunal in the case against Goring 
et at. recognised similar provisions of the IMT Charter as binding 
legislative enactments. We quote: 

‘ The making of the Charter was the exercise of the sovereign 
legislative power by the countries to which the German Reich un¬ 
conditionally surrendered : and the undoubted right of these countries 
to legislate for the occupied territories has been recognised by the 
civilised world. . . . These provisions are binding upon the 
Tribunal as the law to be applied to the ease.' (Trial of the Major 
War Criminals (Official Text—Nuremberg, 1947), Volume 1, paces 
218 and 174.) 

“ Since the Charter and C.C. Law 10 are the product of legislative 
action by an international authority, it follows of necessity that there 
is no national constitution of any one State which could be invoked 
to invalidate the substantive provisions of such international legislation. 
It can scarcely be argued that a court which owes its existence and 
jurisdiction solely to the provisions of a given statute could assume to 
exercise that jurisdiction and then, in the exercise thereof, declare 
invalid the act to which it owes its existence. Except as an aid to 
construction, we cannot and need not go behind the statute. This was 
discussed authoritatively by the first International Military Tribunal 
in connection with the contention of defendants that the Charter was 
invalid because it partook of the nature of ex post facto legislation. 
That Tribunal said, ‘ The Charter makes the planning or waging of a 
war of aggression or a war in violation of international treaties a crime ; 
and it is, therefore, not strictly necessary to consider whether and to 
what extent aggressive war was a crime before the execution o) the 
London Agreement.'' (Trial of the Major War Criminals, Volume 1, page 
219.) 
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As recently said by an American authority . The Charter was, 
of course, binding upon the Tribunal in the same way that a 
constitutional statute would bind a domestic court. ( Issues of the 
Nuremberg Trials.' by Herbert Wechslcr, Political Science Quarterly, 
March. 1947, page 14.) 

• In its aspect as a statute defining crime and providing punish¬ 
ment the limited purpose of C.C. Law 10 is clearly set forth. Ft is an 
exercise of supreme legislative power in and for Germany. It does 
not purport to establish by legislative act any new crimes of inter¬ 
national applicability. The London Agreement refers to the trial 
of' those German officers and men and members of the Nazi Party 
who have been responsible tor . . . atrocities. C.C. Law 10 recites 
that it was enacted to establish a ' uniform legal basis in Germany ’ 
for the prosecution of war criminals. 

" Military Government Ordinance No. 7 was enacted pursuant to 
the powers of the Military Government for the United States Zone of 
Occupation ‘ within Germany ’. 

" We concur in the view expressed by the first International Military 
Tribunal as quoted above, but we observe that the decision was sup¬ 
ported on two grounds. The Tribunal in that case did not stop with 
the declaration that it was bound by the Charter as an exercise of 
sovereign legislative power. The opinion went on to show that the 
Charter w r as also “ an expression of international law at the time of 
its creation '. All of the war crimes and many, i r not all, of the crimes 
against humanity as charged in the indictment in the case at bar, were, 
as we shall show, violative of pre-existing principles of international 
law. To the extent to which this is true. C.C. Law 10 may be deemed 
to be a codification rather than original substantive legislation. In so far 
as C.C. Law 10 may be thought to be beyond established principles of 
international law, its authority, of course, rests upon the exercise of 
the ‘ sovereign legislative power ’ of the countries to which the German 
Reich unconditionally surrendered. 

“ W'e have discussed C.C. Law 10 in its first aspect as substantive 
legislation. We now consider its other aspect. Entirely aside from 
its character as substantive legislation, C.C. Law 10, together with 
Ordinance No. 7, provides procedural means previously lacking for the 
enforcement w ithin Germany of certain rules of international law' which 
exist throughout the civilised world independently of any new sub¬ 
stantive legislation. (Ex parte Quirin. 317 U.S. 1 ; 87 L. ed. 3 ; 63 S. 

Ct. 2.) International law is not the product of statute. Its content is 
not static. The absence from the world of any governmental body 
authorised to enact substantive rules of international law has not 
prevented the progressive development of that law. After the manner 
of the English common law it has grown to meet the exigencies of 
changing conditions. 

It must be conceded that the circumstance which gives to principles 
of international conduct the dignity and authority of law is their * 
general acceptance as such by civilised nations, which acceptance is 
manifested by international treaties, conventions, authoritative text- 
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books, practice and judicial decisions.’ (Hackworth, Digest of 
International Law, Volume 1, Pages 1-4.) 

“ It does not, however, follow from the foregoing statements that 
general acceptance of a rule of international conduct must be mani¬ 
fested by express adoption thereof by all civili ed States. 

‘ The basis of the law, that is to *say, what has given to some prin¬ 
ciples of general applicability the quality or character of law, has 
been the acquiescence of the several independent States which were 
to be governed thereby.’ (Hyde, International Law (2nd rev. ed.), 
Vol. 1, page 4.) 

‘ The requisite acquiescence on the part of individual States has 
not been reflected in formal or specific approval of every restriction 
which the acknowledged requirements of international justice have 
appeared, under the circumstances of the particular case, to dictate or 
imply. It has been rather a yielding to principle, and by implication, 
to logical applications thereof which have begotten deep-rooted and 
approved practices.’ (Hyde, supra, page 5.) 

‘ It should be observed, however, that acquiescence in a proposal 
may be inferred from the failure of interested States to make appro¬ 
priate objection to practical applications of it. Thus it is that 
changes in the law may be wrought gradually and imperceptibly, 
like those which by process of accretion alter the course of a river 
and change an old boundary. Without conventional arrangement, 
and by practices manifesting a common and sharp deviation from 
rules once accepted as the law, the community of States may in 
fact modify that which governs its members.’ (Hyde, supra, page 9.) 

‘ States may through the medium of aj* international organi ation 
such as the League of Nations, itself the product of agreement, 
find it expedient to create and accept fresh restraints that ultimately 
win widest approval and acceptance as a part of the law of nations. 
The Acts of the organisation may thus in fact become sources of 
international law, at least in case the members thereof have by their 
general agreement clothed it with power to create and put into force 
fresh rules of restraint.’ (Hyde, supra, page 11.) 

‘ But international law is progressive. The period of growth 
generally coincides with the period of world upheavals. The 
pressure of necessity stimulates the impact of natural law and of 
moral ideas and converts them into rules deliberately and overtly 
recogni ed by the consensus of civilised mankind. The experience 
of two great world wars w ithin a quarter of a century cannot fail to 
have deep repercussions on the senses of the peoples and their demand 
for an international law which reflects international justice. I am 
convinced that international law has progressed, as it is bound to 
progress if it is to be a living and operative force in these days of 
widening sense of humanity.’ (Lord Wright. “ W r ar Crimes under 
International Law ’, The Law Quarterly Review, Vol. 62, January, 
1946, page 51.) 

“ For the reasons stated by Lord Wright, this growth by accretion 
has been greatly accelerated since the First World War. (Hyde, 
International Law (2nd rev. ed.), Volume 1, page 8.) The Charter, 
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• As recently said by an American authority : ‘ The Charter was, 
of course, binding upon the Tribunal in the same way that a 
constitutional statute would bind a domestic court.’ (‘ Issues of the 
Nuremberg Trials,' by Herbert Wechsler, Political Science Quarterly, 
March. 1947, page 14.) 

- In its aspect as a statute defining crime and providing punish¬ 
ment the limited purpose of C.C. Law 10 is clearly set forth. It is an 
exercise of supreme legislative power in and for Germany. It does 
not purport to establish by legislative act any new crimes of inter¬ 
national applicability. The London Agreement refers to the trial 
of ’ those German officers and men and members of the Nazi Party 
who have been responsible for . . . atrocities.’ C.C. Law 10 recites 
that it was enacted to establish a ‘ uniform legal basis in Germany ’ 
for the prosecution of war criminals. 

•• Military Government Ordinance No. 7 was enacted pursuant to 
the powers of the Military Government for the United States Zone of 
Occupation ‘ within Germany ’. 

" We concur in the view expressed by the first International Military 
Tribunal as quoted above, but we observe that the decision was sup¬ 
ported on two grounds. The Tribunal in that case did not stop with 
the declaration that it was bound by the Charter as an exercise of 
sovereign legislative power. The opinion went on to show that the 
Charter was also - an expression of international law at the time of 
its creation ’. All of the war crimes and many, if not all, of the crimes 
against humanity as charged in the indictment in the case at bar, were, 
as we shall show, violative of pre-existing principles of international 
law. To the extent to which this is true. C.C. Law 10 may be deemed 
to be a codification rather than original substantive legislation. In so far 
as C.C. Law 10 may be thought to be beyond established principles of 
international law, its authority, of course, rests upon the exercise of 
the 4 sovereign legislative power ’ of the countries to which the German 
Reich unconditionally surrendered. 

“ We have discussed C.C. Law' 10 in its first aspect as substantive 
legislation. We now consider its other aspect. Entirely aside from 
its character as substantive legislation. C.C. Law 10, together with 
Ordinance No. 7. provides procedural means previously lacking for the 
enforcement w ithin Germany of certain rules of international law w hich 
exist throughout the civilised world independently of any new sub¬ 
stantive legislation. (Ex parte Quirin. 317 U.S. 1 ; 87 L. ed. 3 ; 63 S. 
Ct. 2.) International law is not the product of statute. Its content is 
not static. The absence from the world of any governmental body 
authorised to enact substantive rules of international law has not 
prevented the progressive development of that law. After the manner 
ol the English common law it has grown to meet the exigencies of 
changing conditions. 

It must be conceded that the circumstance which gives to principles 
of international conduct the dignity and authority of law is their 
general acceptance as such by civilised nations, which acceptance is 
manifested by international treaties, conventions, authoritative text- 
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books, practice and judicial decisions.’ (Hackworih, Digest of 
International Law, Volume 1, Pages 1-4.) 

“ It does not, however, follow from the foregoing statements that 
general acceptance of a rule of international conduct must be mani¬ 
fested by express adoption thereof by all civili ed States. 

‘ The basis of the law, that is to say, what has given to some prin¬ 
ciples of general applicability the quality or character of law, has 
been the acquiescence of the several independent States which were 
to be governed thereby.’ (Hyde, International Law (2nd rev. ed.), 
Vol. 1, page 4.) 

‘ The requisite acquiescence on the part of individual States has 
not been reflected in formal or specific approval of every restriction 
which the acknowledged requirements of international justice have 
appeared, under the circumstances of the particular case, to dictate or 
imply. It has been rather a yielding to principle, and by implication, 
to logical applications thereof w hich have begotten deep-rooted and 
approved practices.’ (Hyde, supra, page 5.) 

* It should be observed, however, that acquiescence in a proposal 
may be inferred from the failure of interested States to make appro¬ 
priate objection to practical applications of it. Thus it is that 
changes in the law may be wrought gradually and imperceptibly, 
like those which by process of accretion alter the course of a river 
and change an old boundary. Without conventional arrangement, 
and by practices manifesting a common and sharp deviation from 
rules once accepted as the law, the community of States may in 
fact modify that which governs its members.’ (Hyde, supra, page 9.) 

4 States may through the medium of at* international organi ation 
such as the League of Nations, itself the product of agreement, 
find it expedient to create and accept fresh restraints that ultimately 
win widest approval and acceptance as a part of the law of nations. 
The Acts of the organisation may thus in fact become sources of 
international law, at least in case the members thereof have by their 
general agreement clothed it with power to create and put into force 
fresh rules of restraint.’ (Hyde, supra, page 11.) 

4 But international law is progressive. The period of growth 
generally coincides with the period of world upheavals. The 
pressure of necessity stimulates the impact of natural law and of 
moral ideas and converts them into rules deliberately and overtly 
recogni ed by the consensus of civili-ed mankind. The experience 
of two great world wars within a quarter of a century cannot fail to 
have deep repercussions on the senses of the peoples and their demand 
for an international law which reflects international justice. I am 
convinced that international law has progressed, as it is bound to 
progress if it is to be a living and operative force in these days of 
widening sense of humanity.’ (Lord Wright, “ War Crimes under 
International Law ’, The Law Quarterly Review, Vol. 62, January . 
1946, page 51.) 

44 For the reasons stated by Lord Wright, this growth by accretion 
has been greatly accelerated since the First World War. (Hyde. 
International Law (2nd rev. ed.). Volume 1, page 8 .) The Charter, 
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the I.M.T. Judgment, and C.C. Law 10 are merely ‘ great new- cases in 
the book of international law \ They constitute authoritative recog¬ 
nition of principles of individual penal responsibility in international 
affairs which, as we shall show, had been developing for many years. 
Surely C.C. Law 10, which was enacted by the authorised representatives 
of the four greatest powers on earth, is entitled to judicial respect when 
it states, ‘ Each of the following acts is recognised as a crime '. Surely 
the requisite international approval and acquiescence is established 
w hen twenty-three States, including all of the great powers, have approved 
the London Agreement and the I.M.T. Charter without dissent from any 
State. Surely the Charter must be deemed declaratory' of the principles 
of international law in view of its recognition as such by the General 
Assembly of the United Nations. We quote : 

• The General Assembly recognises the obligation laid upon it by 
Article 13, paragraph 1. sub-paragraph (a) of the Charter, to initiate 
studies and make recommendations for the purpose of encouraging 
the progressive development of international law and its codification ; 

‘ Takes note of the agreement for the establishment of an Inter¬ 
national Military Tribunal for the prosecution and punishment of 
the major war criminals of the European Axis, signed in London 
on 8th August, 1945, and of the Charter annexed thereto, and of the 
fact that similar principles have been adopted in the Charter of the 
International Military Tribunal for the trial of the major war criminals 
in the Far East, proclaimed at Tokyo on 19th January, 1946 ; 

‘ Therefore, 

‘ Affirms the principles of international law recognised by the 
Charter of the Nuremberg Tribunal and the Judgment of the Tribunal; 

Directs the committee on codification of international law 
established by the resolution of the General Assembly of . . . 
December, 1946, to treat as a matter of primary importance plans 
for the formulation, in the text of a general codification of offences 
against the peace and security of mankind, or of an International 
Criminal Code, of the principles recognised in the Charter of the 
Nuremberg Tribunal and in the Judgment of the Tribunal.’ 

(Journal of the United Nations, No. 58, Supp. A-A/P. V./55, 
page 485 : ‘ The Crime of Aggression and the Future of Inter¬ 
national Law by Philip C. Jessup, Political Science Quarterly, 
Vol. LXII, March. 1947, Number 1, page 2.) 

Before the International Military Tribunal had convened for the 
trial of Goring et al„ the opinion had been expressed that through the 
process of accretion the provisions of the I.M.T. Charter and conse¬ 
quently of C.C. Law 10 had already, in large measure, become incor¬ 
porated into the body of international law. We quote : 

‘ I understand the Agreement to import that the three classes of 
persons which it specifies are war criminals, that the acts mentioned 
in classes (u), ( h ) and (c) are crimes for which there is properly indivi¬ 
dual responsibility : that they are not crimes because of the .4 greement 
of the tour governments, but the governments have scheduled 
them as coming under the jurisdiction of the Tribunal because they 
are already crimes by existing law. On any other assumption the 


court would not be a court of law but a manifestation of power. 
The principles which are declared in the agreement are not laid down 
as an arbitrary direction to the court but are intended to define and 
do, in my opinion, accurately define what is the existing international 
law on these matters.’ (Lord Wright, “ War Crimes under Inter¬ 
national Law ’, The Law Quarterly Review, Vol. 62, January, 1946, 
page 41.) 

“ A similar view was expressed in the Judgment of the International 
Military Tribunal. We quote : 

‘ The Charter is not an arbitrary exercise of power on the part of 
the victorious nations, but in the view' of the Tribunal, as will be shown, 
it is the expression of international law existing at the time of its 
creation ; and to that extent is itself a contribution to international 
law.’ (I.M.T. Judgment, page 218.) 

“ We are empowered to determine the guilt or innocence of persons 
accused of acts desc ibed as ‘ war crimes ’ and ‘ crimes against 
humanity ’ under rules of international law. At this point, in con¬ 
nection with cherished doctrines of national sovereignty, it is important 
to distinguish betw een the rules of common international law w hich are 
of universal and superior authority on the one hand, and the provisions 
for enforcement of those rules which are by no means universal on the 
other. As to the superior authority of international law, we quote : 

‘ If there exists a body of international law which States, from a 
sense of legal obligation, do in fact observe in their relations with 
each other, and which they are unable individually to alter or destroy, 
that law must necessarily be regarded as the law of each political 
entity deemed to be a State, and as prevailing throughout places 
under its control. This is true although there be no local affirmative 
action indicating the adoption by the individual State of international 
law. . . . International law, as the local law of each State, is neces¬ 
sarily superior to any administrative regulation or statute or public 
act at variance with it. There can be no conflict on an equal plane.’ 
(Hyde, International Law (2nd rev. ed.), Vol. 1, pages 16, 17.) 

“ This universality and superiority of international law' does not 
necessarily imply universality of its enforcement. As to the punish¬ 
ment of persons guilty of violating the laws and customs of war (war 
crimes in the narrow' sense), it has always been recognised that tribunals 
may be established and punishment imposed by the State into whose 
hands the perpetrators fall. Those rules of international law were 
recognised as paramount, and jurisdiction to enforce them by the injured 
belligerent government, whether within the territorial boundaries of 
the State or in occupied territory, has been unquestioned. (Ex parte 
Quirin , supra ; hire: Yamashita, 90 L. cd. 343.) However, enforce¬ 
ment of international law has been traditionally subject to practical 
limitations. Within the territorial boundaries of a State having a 
recognised, functioning government presently in the exercise of sovereign 
power throughout its territory, a violator of the rules of international 
law could be punished only by the authority of the officials of that 
State. The law is universal, but such a State reserves unto itself the 
exclusive power within its boundaries to apply or withhold sanctions. 
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Thus, notwithstanding the paramount authority of the substantive 
rules of common international law the doctrines o! national sovereignty 
have been preserved through the control of enforcement machinery. 
It must be admitted that Germans were not the only ones who were 
guilty of committing war crimes ; other violators of international law 
could, no doubt, be tried and punished by the State of which they were 
nationals, by the offended Slate if it can secure jurisdiction of the 
person, or by an International Tribunal il ol competent authorised 
jurisdiction. 

" Applying these principles, it appears that the power to punish 
violators of international law in Germany is not solely dependent on 
the enactment of rules of substantive penal law applicable only in 
Germany. Nor is the apparent immunity from prosecution of criminals 
in other States based on the absence "there of the rules of international 
law which we enforce here. Only by giving consideration to the extra¬ 
ordinary and temporary situation in Germany can the procedure here 
be harmonised with established principles of national sovereignty. 
In Germany an international body (the Control Council) has assumed 
and exercised the power to establish judicial machinery for the punish¬ 
ment of those who have violated the rules of the common international 
law, a power which no international authority without consent could 
assume or exercise within a State having a national government presently 
in the exercise of its sovereign powers.” 

(iii) The Construction of the Provisions of Control Council Law No. 10 
Regarding War Crimes and Crimes Against Humanity 
The Tribunal dealt next with the problem of the construction of Control 
Council Law No. 10, for, in its opinion, “ w hatever the scope of international 
common law may be, the power to enforce it in this case is defined and 
limited by the terms of the jurisdictional act.” The Judgment states : 

“ The first penal provision of Control Council Law No. 10 with 
which we are concerned is as follows: 

‘ Article II, 1.—Each of the following acts is recognised as a 
crime : ... (/>) War crimes. Atrocities or offences against persons 
or property constituting violations of the laws or customs of war, 
including, but not limited to. murder, ill-treatment or deportation 
to slave labour or for any other purpose, of civilian population from 
occupied territory, murder or ill-treatment of prisoners of war .or 
persons on the seas, killing of hostages, plunder of public or private 
property, wanton destruction of cities, towns, or villages, or devasta¬ 
tion not justified by military necessity.' 

Here we observe the controlling effect of common international 
law as such, for the statutes by which vve are governed have adopted 
and incorporated the rules of international law as the rules by which 
war crimes are to be identified. This legislative practice by which the 
laws and customs of war are incorporated by reference into a statute 
is not unknown in the United States. See cases cited in Ex parte 
Quirin, supra. 

" The scope of inquiry as to war crimes is, of course, limited by 
the provisions, properly construed, of the Charter and C.C. Law 10. 
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In this particular, the two enactments are in substantial harmony. 
Both indicate by inclusion and exclusion the intent that the term ‘ war 
crimes ’ shall be employed to cover acts in violation of the laws and 
customs of war directed against non-Germans, and shall not include 
atrocities committed by Germans against their own nationals. It 
will be observed that Article VI of the Charter enumerates as war 
crimes acts against prisoners of war, persons on the seas, hostages, 
wanton destruction of cities and the like, devastation not justified by 
military necessity, plunder of public or private property (obviously 
not property of Germany or Germans), and ' ill-treatment or deporta¬ 
tion to slave labour, or for any other purpose, of civilian population of 
or in, occupied territory ’. C.C. Law 10, supra, employs similar 
language. It reads: 

‘ . . . ill-treatment or deportation to slave labour or for any 
other purpose of civilian population from occupied territory ’. 

“This legislative intent becomes more manifest when we consider the 
provisions of the Charter and of C.C. Law 10 which deal with crimes 
against humanity. Article VI of the Charter defines crimes against 
humanity as follows: 

‘ . . . murder, extermination, enslavement, deportation and other 
inhumane acts committed against any civilian population, before or 
during the war ;( l ) or persecutions on political, racial, or religious 
grounds in execution of or in connection with any crime w ithin the 
jurisdiction of the Tribunal, whether or not in violation of the 
domestic law of the country where perpetrated.’ 

“ C.C. Law 10 defines as criminal: 

* . . . Atrocities and offences, including but not limited to murder, 
extermination, enslavement, deportation, imprisonment, torture, 
rape, or other inhumane acts committed against any civilian popula¬ 
tion, or persecutions on political, racial or religious grounds whether 
or not in violation of the domestic laws of the country w here perpe¬ 
trated.’ 

“ Obviously, these sections are not surplusage. They supplement 
the preceding sections on war crimes and include within their pro¬ 
hibition not only war crimes, but also acts not included within the pre¬ 
ceding definition of war crimes. In place of atrocities committed 
against civilians of or in or from occupied territory, these sections 
prohibit atrocities ‘ against any civilian population ’. Again, persecu¬ 
tions on racial, religious, or political grounds are within our jurisdiction 
* whether or not in violation of the domestic laws of the country w here 
perpetrated ’. We have already demonstrated that C.C. Law 10 is 
specifically directed to the punishment of German criminals. It is, 
therefore, clear that the intent of the statute on crimes against humanity 
is to punish for persecutions and the like, whether in accord with or in 
violation of the domestic laws of the country where perpetrated, to 
wit: Germany. The intent was to provide that compliance with 

(•) It should be added that by the Berlin Protocol of 6th October. 1945. (he semi-colon 
which appears in the above text was replaced by a comma. The effect of this amendment 
was that the words “ in execution of or in connection with any crime within the jurisdic¬ 
tion of the Tribunal " governed the whole of the text of Article 6 (c) of the Charter w hich 
defined the term “ crimes against humanity ”. 
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German law should be no defence. Article III of C.C. Law 10 clearly 
demonstrates that acts by Germans against German nationals may 
constitute crimes against humanity within the jurisdiction of this 
Tribunal to punish. That Article provides that each occupying authority 
within its zone of occupation shall have the right to cause persons 
suspected of having committed a crime to be arrested and ...(d) shall 
have the right to cause all persons so arrested ... to be brought to 
trial. . . . Such Tribunal may, in case of crimes committed by persons 
of German citizenship or nationality against other persons of German 
citizenship or nationalit.,, or stateless persons, be a German court, if 
authorised by the occupying authorities. 

•• As recently asserted by General Telford Taylor before Tribunal 
No. IV, in the case of the United States v. Flick et al .: 

• This constitutes an explicit recognition that acts committed by 
Germans against other Germans are punishable as crimes under 
4 Law No. 10. according to the definitions contained therein, since only 
such crimes may be tried by German courts, in the discretion of the 
occupying power. If the occupying power fails to authorise German 
courts to try crimes committed by Germans against other Germans 
(and in the American Zone of Occupation no such authorisation 
has been given), then these cases are tried only before non-German 
tribunals, such as these Military Tribunals.’ 

Our jurisdiction to try persons charged with crimes against humanity 
is limited in scope, both by definition and illustration, as appears from 
C.C. Law' 10. It is not the isolated crime by a private German indivi¬ 
dual which is condemned, nor is it the isolated crime perpetrated by the 
German Reich through its officers against a private individual. It is 
significant that the enactment employs the words ‘ against any civilian 
population ’ instead of ‘ against any civilian individual ’. The pro¬ 
vision is directed against offences and inhumane acts and persecutions 
on political, racial, or religious grounds systematically organised and 
conducted by or with the approval of government. 

” The opinion of the first International Military Tribunal in the 
case against Goring et al. lends support to our conclusion. That 
opinion recognised the distinction between war crimes and crimes 
against humanity, and said : 

••• in so far as the inhumane acts charged in the indictment 
and committed after the beginning of the war did not constitute war 
crimes, they were all committed in execution of, or in connection 
with, aggressive war and, therefore, constituted crimes against 
humanity.' (Trial of Major War Criminals , Vol. I, pages 254-255.) 

'■ The evidence to be later reviewed established that certain inhumane 
acts charged in Count 3 of the indictment were committed in execution 
of, and in connection with, aggressive war and were, therefore, crimes 
against humanity even under the provisions of the I.M.T. Charter, 
but it must be noted that C.C. Law 10 differs materially from the 
Charter. The latter defines crimes against humanity as inhumane 
acts, etc., committed ... in execution of, or in connection with, any 
crime within the jurisdiction of the Tribunal . . . ’, whereas in C.C. 
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Law 10 the words last quoted are deliberately omitted from the 
definition.” 

(iv) The Ex Post Facto Principle Regarded as Constituting No Legal or 
Moral Barrier to the Present Trial 
The J udgment states : 

“ The defendants claim protection under the principle nullum crimen 
sine lege, though they withheld from others the benefit of that rule 
during the Hitler regime. Obviously the principle in question constitutes 
no limitation upon the power or right of the Tribunal to punish acts 
which can properly be held to have been violations of international 
law when committed. By way of illustration, we observe that C.C. 
Law 10, Article II, 1 ( b ), ‘ War Crimes ’, has by reference incorporated 
the rules by which war crimes are to be identified. In all such cases 
it remains only for the Tribunal, after the manner of the common law, 
to determine the content of these rules under the impact of changing 
conditions. 

“ Whatever view may be held as to the nature and source of our 
authority under C.C. Law 10 and under common international law, the 
ex post facto rule, properly understood, constitutes no legal nor moral 
barrier to the prosecution in this case. 

“ Under written constitutions the ex post facto rule condemns 
statutes which define as criminal acts committed belore the law was 
passed, but the ex post facto rule cannot apply in the international field 
as it does under constitutional mandate in the domestic field. Even 
in the domestic field the prohibition of the rule does not apply to the 
decisions of common law courts, although the question at issue be novel. 
International law is not the product of statute for the simple reason that 
there is as yet no world authority empowered to enact statutes of uni¬ 
versal application. International law is the product of multipartite 
treaties, conventions, judicial decisions and customs which have received 
international acceptance or acquiescence. It would be sheer absurdity 
to suggest that the ex post facto rule, as known to constitutional States, 
could be applied to a treaty, a custom, or a common law decision of an 
international tribunal, or to the international acquiescence which follows 
the event. To have attempted to apply the ex post facto principle to 
judicial decisions of common international law would have been to 
strangle that law at birth. As applied in the field of international 
law, the principle nullum crimen sine lege received its true interpretation 
in the opinion of the I.M.T. in the case versus Goring et al. The question 
arose with reference to crimes against the peace, but the opinion ex¬ 
pressed is equally applicable to war crimes and crimes against humanity. 
The Tribunal said: 

‘ In the first place, it is to be observed that the maxim nullum 
crimen sine lege is not a limitation of sovereignty, but is in general 
a principle of justice. To assert that it is unjust to punish those who 
in defiance of treaties and assurances have attacked neighbouring 
States w ithout warning is obviously untrue, for in such circumstances 
the attacker must know that he is doing wrong, and so far from it 
being unjust to punish him, it would be unjust it his wrong were 
allowed to go unpunished.’ 
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“To the same effect we quote the distinguished statesman and 
international authority, Henry L. Stimson : 

‘ A mistaken appeal to this principle has been the cause of much 
confusion about the Nuremberg trial. It is argued that parts of the 
Tribunal's Charter, written in 1945, make crimes out of what 
before were activities beyond the scope of national and international 
law. Were this an exact statement of the situation we might well 
be concerned, but it is not. It rests on a misconception of the whole 
nature of the law of nations. International law is not a body of 
authoritative codes or statutes ; it is the gradual expression, case by 
case, of the moral judgments of the civilised world. As such, it 
corresponds precisely to the common law of Anglo-American tra¬ 
dition. We can understand the law of Nuremberg only if we see it for 
what it is—a great new case in the book of international law, and not 
a formal enforcement of codified statutes. A look at the charges 
will show what I mean. 

‘ It was the Nazi confidence that we would never chase and catch 
them, and not a misunderstanding of our opinion of them, that led 
them to commit their crimes. Our offence was thus that of the man 
who passed by on the other side. That we have finally recognised 
our negligence and named the criminals for what they are is a piece 
of righteousness too long delayed by fear.’ (‘ The Nuremburg Trial,’ 
Landmark and Law-; Foreign Affairs, January, 1947.) 

That the conception of retrospective legislation which prevails 
under constitutional provisions in the United States does not receive 
complete recognition in other enlightened legal systems is illustrated by 
the decision in Phillips v. Eyre. L.R. 6 Q.B. 1, described by Lord 
Wright as ‘ a case of great authority ’. We quote : 

* In fine, allowing the general inexpediency of retrospective legisla¬ 
tion, it cannot be pronounced naturally or necessarily unjust. There 
may be occasions and circumstances involving the safety of the State 
or even the conduct of individual subjects, the justice of which 
prospective law s made for ordinary occasions and the usual exigencies 
of society, for want of prevision, fail to meet, and in which the in¬ 
convenience and wrong summum jus summa injuria.’ 

“ We quote with approval the words of Sir David Maxwell Fyfe ; 
as follows : 

• With regard to “ crimes against humanity ”, this at any rate is 
clear: the Nazis, when they persecuted and murdered countless 
Jews and political opponents in Germany, knew 1 that what they were 
doing was wrong and that their actions were crimes which had been 
condemned by the criminal law of every civilised State. When 
these crimes were mixed with the preparation for aggressive war and 
later wit a the commission of war crimes in occupied territories, it 
cannot be a matter of complaint that a procedure is established for 
their punishment.’ (Fyfe, Foreword to The Nuremberg Trial, 
by R. W. Cooper.) 

" Concerning the mooted ex post facto issue. Professor Wechsler of 
Columbia University writes : 

These are, indeed, the issues that are currently mooted. But 
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there are elements in the debate that should lead us to be suspicious 
of the issues as they are drawn in these terms. For, most of those 
who mount the attack on one or another of these contentions hasten 
to assure us that their plea is not one of immunity for the defendants ; 
they argue only that they should have been disposed of politically, 
that is, dispatched out of hand. This is a curious position indeed. 
A punitive enterprise launched on the basis of general rules, ad¬ 
ministered in an adversary proceeding under a separation of 
prosecutive and adjudicative powers, is, in the name of law r and justice, 
asserted to be less desirable than an ex parte execution list or a 
drumhead court martial constituted in the immediate aftermath of 
war. I state my view reservedly when I say that history will accept 
no conception of law, politics or justice that supports a submission 
in these terms.’ 

“ Again, he says : 

4 There is, indeed, too large a disposition among the defenders of 
Nuremberg to look for stray tags of international pronouncements and 
reason therefrom that the law of Nuremberg was previously fully laid 
down. If the Kellogg-Briand Pact or a general conception of inter¬ 
national obligation sufficed to authorise England, and would have 
authorised us, to declare war on Germany in defence of Poland—and 
in this enterpri e to kill countless thousands of German soldiers and 
civilians—can it be possible that it failed to authori-e punitive action 
against individual Germans judicially determined to be responsible 
for the Polish attack ? To be sure, we would demand a more explicit 
authorisation for punishment in domestic law, for we have adopted 
for the protection of individuals a prophylactic principle absolutely 
forbidding retroactivity that we can afford to carry to that extreme. 
International society, being less stable, can afford less luxury. We 
admit that in other respects. Why should we deny it here 7 ’ 
(Wechsler, ‘ Issues of Nuremberg Trial ’, Political Science Quarterly, 
Vol. LXII, No. 1, March, 1947, pages 23-25.) 

“ Many of the laws of the Weimar era which were enacted for the 
protection of human rights have never been repealed. Many acts 
constituting war crimes or crimes against humanity as defined in C.C. 
Law 10 were committed or permitted in direct violation also of the 
provisions of the German criminal law. It is true that this Tribunal 
can try no defendant merely because of a violation of the German 
penal code, but it is equally true that the rule against retrospective 
legislation, as a rule of justice and fair play, should be no defence if the 
act which he committed in violation of C.C. Law 10 was also known 
to him to be a punishable crime under his ow n domestic law. 

“ As a principle of justice and fair play, the rule in question w ill be 
given full effect. As applied in the field of international law that 
principle requires proof before conviction that the accused knew or 
should have known that in matters of international concern he was 
guilty of participation in a nationally organised system of injustice 
and persecution shocking to the moral sense of mankind, and that he 
knew or should have known that he would be subject to punishment 
if caught. Whether it be considered codification or substantive legisla- 
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tion, no person who knowingly committed the acts made punishable 
by C.C. Law 10 can assert that he did not know that he would be brought 
to account for his acts. Notice of intent to punish was repeatedly 
given by the only means available in international affairs, namely, the 
solemn w arning of the governments of the States at war with Germany. 
Not only w ere the defendants w arned of swift retribution by the express 
declaration of the Allies at Moscow of 30th October, 1943. Long 
prior to the Second World War the principle of personal responsibility 
had been recognised. 

• The Council of the Conference of Paris of 1919 undertook, with 
the aid of the Commission on the Responsibility of the Authors of 
the War and on Enforcement of Penalties, to incorporate in the 
treaty of peace arrangements for the punishment of individuals charged 
with responsibility for certain offences.' (Hyde, International Law 
(2nd rev. ed.), Vol. Ill, page 2409.) 

" That Commission on Responsibility of Authors of the War found 
that: 

1 The war was carried on by the Central Empires, together with 
their Allies. Turkey and Bulgaria, by barbarous or illegitimate methods 
in violation of the established laws and customs of war and the 
elementary laws of humanity.’ (Hyde, International Law (2nd 
rev. ed.), Vol. 111. pages 2409-2410.) 

*’ As its conclusion the Commission solemnly declared : 

‘ All persons belonging to enemy countries, however high their 
position may have been, without distinction of rank, including 
chiefs of States, who have been guilty of offences against the laws 
and customs of war or the laws of humanity, are liable to criminal 
prosecution.’ (American Journal of International Law, Vol. 14 
(1920), page 117.) 

“ The American members of that Commission, though in substantial 
accord with the finding, nevertheless expressed a reservation as to ‘ the 
law-, of humanity '. The express wording of the London Charter and 
of C.C. Law 10 constitutes clear evidence of the fact that the position 
of the American government is now in harmony with the Declaration 
of the Paris Commission concerning the ‘ laws of humanity ’. We 
quote further from the report of the Paris Commission : 

Every belligerent has, according to international law, the power 
and authority to try the individuals alleged to be guilty of the crimes 
ol which an enumeration has been given in Chapter II on Violations 
of the Laws and Customs of War, if such persons have been taken 
prisoner or have otherwise fallen into its power. Each belligerent 
has, or has power to set up, pursuant to its own legislation, an 
appropriate tribunal, military or civil, for the trial of cases.’ (Hyde, 
International Law (2nd rev. ed.), Vol. Ill, page 2412.) 

According to the Treaty of Versailles, Article 228, the German 
government itself ' recognised the right of the Allied and associated 
powers to bring before military tribunals persons accused of offences 
against the laws and customs of war. Such persons who might be 
tound guilty were to be sentenced to punishments “ laid down by law ”.’ 
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Some Germans were, in fact, tried for the commission of such crimes. 
(See: Hyde, International Law (2nd rev. ed.), Vol. Ill, page 2414.) 

“ The foregoing considerations demonstrate that the principle 
nullum crimen sine lege, when properly understood and applied, consti¬ 
tutes no legal or moral barrier to prosecution in the case at bar." 

(v) The Development of the Concept of Crimes Against Humanity as Violations 
of International Law. The Judgment continues : * 

“ C.C. Law 10 is not limited to the punishment of persons guilty of 
violating the laws and customs of war in the narrow sense ; furthermore, 
it can no longer be said that violations of the laws and customs of war 
are the only offences recognised by common international law. The 
force of circumstance, the grim fact of worldw ide interdependence, and 
the moral pressure of public opinion have resulted in international 
recognition that certain crimes against humanity committed by Nazi 
authority against German nationals constituted violations not alone 
of statute but also of common international law. We quote : 

“ ‘If a State is unhampered in its activities that affect the interests 
of any other, it is due to the circumstance that the practice of nations 
has not established that the welfare of the international society 
is adversely affected thereby. Hence, that society has not been incited 
or aroused to endeavour to impose restraints ; and by its law none are 
imposed. The Covenant of the League of Nations takes exact cog¬ 
nisance of the situation in its reference to disputes “ which arise out of 
a matter which by international law is solely within the domestic juris¬ 
diction ” of a party thereto. It is that law which as a product of the 
acquiescence of States permits the particular activity of the individual 
State to be deemed a domestic one. 

“ ‘Inasmuch as changing estimates are to be anticipated, and as the 
evolution of thought in this regard appears to be constant and is perhaps 
now more obvious than at any time since the United States came into 
being, the circumstance that at any given period the solution of a par¬ 
ticular question is by international law deemed to be solely within the 
control or jurisdiction of one State gives frail assurance that it will 
always be so regarded.’ (Hyde, International Law (2nd rev. ed.), 
Vol. I, pages 7, 8.) 

‘ * 4 The family of nations is not unconcerned with the life and experience 
of the private individual in his relationships with the State of w hich he 
is a national. Evidence of concern has become increasingly abundant 
since World War 1, and is reflected in treaties through which that conflict 
was brought to a close, particularly in provisions designed to safeguard 
the racial, linguistic and religious minorities inhabiting the territories 
of certain States, and in the terms of Part XIII of the Treaty of Versailles, 
of 28th June, 1919, in respect to Labour, as well as in Article XXIII of 
that treaty embraced in the Covenant of the League of Nations.’ 
(Hyde, International Law (2nd rev. ed.), Vol. I, page 38.) 

“ ‘ The nature and extent of the latitude accorded a State in the 
treatment of its own nationals has been observed elsewhere. It has 
been seen that certain forms or degrees of harsh treatment of such 
individuals may be deemed to attain an international significance because 
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of their direct and adverse effect upon the rights and interests of the 
outside world. For that reason it would be unscientific to declare at 
this day that tyrannical conduct, or massacres, or religious persecutions 
arc wholly unrelated to the foreign relations of the territorial sovereign 
which is guilty of them. If it can be shown that such acts were im¬ 
mediately and necessarily injurious to the nationals of a particular 
foreign State, grounds for interference by it may be acknowledged. 
Again, the society of nations, acting collectively, may not unreason¬ 
ably maintain that a State yielding to such excesses renders itself unfit 
to perform its international obligations, especially in so far as they 
pertain to the protection of foreign life and property within its domain. 3 
The propriety of interference obviously demands in every case a con¬ 
vincing showing that there is in fact a causal connection between the 
harsh treatment complained of, and the outside State that essays to 
thwart it. 

" ‘Note 3.—Since the World War of 1914-1918, there has developed 
in many quarters evidence of what might be called an international 
interest and concern in relation to what was previously regarded as 
belonging exclusively to the domestic affairs of the individual State: 
and with that interest there has been manifest also an increasing readi¬ 
ness to seek and find a connection between domestic abuses and the 
maintenance of the general peace. See Art. XI of the Covenant of the 
League oi Nations. U.S. Treaty, Vol. Ill, 3339.’ (Flyde, International 
Law (2nd rev. ed.), Vol. I, pages 249-250.) 

‘ The international concern over the commission of crimes against 
humanity has been greatly intensified in recent years. The fact of 
such concern is not a recent phenomenon, however. England, France, 
and Russia intervened to end the atrocities in the Greco-Turkish war¬ 
fare in 1827.’ (Oppenheim, International Law, Vol. I (3rd ed.) (1920), 
page 229.) 

•President Van Buren. through his Secretary of State, intervened 
with ihe Sultan ot Turkey in 1840 on behalf of the persecuted Jews of 
Damascus and Rhodes.' ( State Department Publication No. 9, paces 
153-154.) 

The French intervened and by force undertook to check religious 
atrocities in Lebanon in 1861.’ (Bentvvich, ‘The League of Nations 
and Racial Persecution in Germany Vol. 19, Problems of Peace anil 
Bar, page 75, (1934).) 

V arious nations directed protests to the governments of Russia and 
Roumanta with respect to pogroms and atrocities against Jews. 
Similar protests w ere made to the government of Turkey on behalf of 
the persecuted Christian minorities. In 1872 the United States, 
Germany, and five other powers protested to Roumania ; and. in 1915, 
1 . e . crnun government joined in a remonstrance to Turkey on account 
ol similar persecutions.' (Bentwich. op. cit., supra.) 

In 1902 the American Secretary of State, John Hay, addressed to 
( oumama a remonstrance 4 in the name of humanity ’ against Jewish 

persecutions, saying: This government cannot be a tacit party to 
such international wrongs.' 

I 
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“ Again, in connection with the Kishenef and other massacres in 
Russia in 1903, President Theodore Roosevelt stated: 

4 Nevertheless, there are occasional crimes committed on a vast 
scale and of such peculiar horror as to make us doubt whether it is 
not our manifest duty to endeavour at least to show our disapproval 
of the deed and our sympathy with those w ho have suffered by it. 
The case must be extreme in which such a course is justifiable. . . . 
The cases in which w^could interfere by force of arms, as we interfered 
to put a stop to the intolerable conditions in Cuba, are necessarily 
very few.’ (President’s Message to Congress, 1904.) 

“ Concerning the American intervention in Cuba in 1898, President 
McKinley stated: 

4 First. In the cause of humanity and to put an end to the bar¬ 
barities, bloodshed, starvation, and horrible miseries now existing 
there, and which the parties to the conflict are cither unable or un¬ 
willing to stop or mitigate. It is no answer to say this is all in another 
country, belonging to another nation, and therefore none of our 
business. It is specially our duty, for it is right at our door.' 
(President’s Special Message of 11th April, 1898. Hyde, International 
Law, Vol. 1 (2nd ed.), page 259 (1945).) 

44 The same principle was recognised as early as 1878 by a learned 
German professor of law, who wrote: 

4 States are allowed to interfere in the name of international law 
if 44 humanity rights ” are violated to the detriment of any single 
race.’ (J. K. Bluntschel, Professor of Law, Heidelberg University, 
in Das Moderne Volkerrecht der Civilisierten Staaten (3rd ed.), 
page 270 (1878).) 

44 Finally, we quote the words of Sir Hartley Shawcross, the British 
Chief Prosecutor at the trial of Goring et at. : 

4 The right of humanitarian intervention on behall of the rights ol 
man trampled upon by a State in a manner shocking the sense of 
mankind has long been considered to form part of the law of nations. 
Here too, the Charter merely develops a pre-existing principle.’ 
(Transcript, page 813.) 

44 We hold that crimes against humanity as defined in C.C. Law 10 
must be strictly construed to exclude isolated cases of atrocities or 
persecutions whether committed by private individuals or by a govern¬ 
mental authority. As we construe it, that section provides for the 
punishment of crimes committed against German nationals only w here 
there is proof of conscious participation in systematic govemmentally 
organised or approved procedures, amounting to atrocities and 
offences of that kind specified in the act and committed against popula¬ 
tions or amounting to persecutions on political, racial, or religious 
grounds. 

44 Thus the statute is limited by the construction of the type of criminal 
activity which prior to 1939 was and still is a matter of international 
concern. Whether or not such atrocities constituted technical viola¬ 
tions of laws and customs of war, they were acts of such scope and 
malevolence, and they so clearly imperilled the peace of the world that 
they must be deemed to have become violations of international law. 
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This principle was recognised although it was misapplied by the Third 
Reich. Hitler expressly justified his early acts of aggression against 
Czechoslovakia on the ground that the alleged persecution of the 
racial Germans by the government of that country was a matter of 
international concern warranting intervention by Germany. Organised 
Czechoslovakian persecution of racial Germans in Sudetenland was 
a fiction supported by ‘ framed ' incidents, but the principle invoked 
by Hitler was one which we have recognised, namely that govern- 
mcntally organised racial persecutions are violations of international 
law. 

“ As the prime illustration of a crime against humanity under C.C. 
Law 10. which by reason of its magnitude and its international reper¬ 
cussions has been recogni>ed as a violation of common international 
law, we cite ‘ genocide " w hich will receive our full consideration. A 
resolution recently adopted by the General Assembly of the United 
Nations is in part as follows: 

' Genocide is a denial of the right of existence of entire human 
groups as homicide is a denial of the right to live of individual human 
beings ; such denial of the right of existence shocks the conscience 
of mankind, results in great losses to humanity in the form of cultural 
and other contributions represented by these human groups, and is' 
contrary to moral law and to the spirit and aims of the United Nations. 

Many instances of such crimes of genocide have occurred when 
racial, religious, political and other groups have been destroyed, 
entirely or in part. 

‘ The punishment of the crime of genocide is a matter of inter¬ 
national concern." 

“ The General Assembly therefore 

Affirms that genocide is a crime under international law which 
the civili ed world condemns, and for the commission of which 
principals and accomplices—whether private individuals, public 
officials or statesmen, and w hether the crime is committed on religious, 
racial, political or any other grounds—are punishable :... ’ ( Journal 
of the United Nations , No. 58, Supp. A-C/P. V./55, page 485 ; 
Political Science Quarterly (March, 1947), Vol. LXII, No. 1, page 3.) 

The General Assembly is not an international legislature, but it is 
the most authoritative organ in existence for the interpretation of world 
opinion. Its recognition of genocide as an international crime is 
persuasive evidence of the fact. We approve and adopt its conclusions. 

liether the crime against humanity is the product of statute or of 
common international law, or, as we believe, of both, we find no in¬ 
justice to persons tried for such crimes. They are chargeable with 
knowledge that such acts were wrong and were punishable when 
committed.” 

(vi) The Plea oj Alleged Legality Under Municipal Law 

The Tribunal pointed out that “ The defendants contend that they should 
not be found guilty because they acted within the authority and by the 
command of the German laws and decrees.” On this point the Judgment 
runs as follows: 

“ Concerning crimes against humanity, C.C. Law 10 provides for 
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punishment whether or not the acts were in violation of the domestic- 
laws of the country where perpetrated. (C.C. Law 10, Article II, 1 (c).) 
That enactment also provides ‘ the fact that any person acted pursuant 
to the order of his government or of a superior does not free him from 
responsibility for a crime, but may be considered in mitigation." (C.C. 
Law 10, Article II. paragraph 4 (h).) 

“ The foregoing provisions constitute a sufficient, but not an entire, 
answer to the contention of the defendants. The argument that com¬ 
pliance with German law is a defence to the charge rests upon a mis¬ 
conception of the basic theory which supports our entire proceedings. 
The Nuremberg Tribunals are not German courts. They are not 
enforcing German 'aw. The charges are not based on violations by 
the defendants of German 'aw. On the contrary, the jurisdiction of 
this Tribunal rests on international authority. It enforces the law as 
declared by the Charter and C.C. Law 10, and within the limitations 
on the power conferred, it enforces international law- as superior in 
authority to any German statute or decree. It is true, as defendants 
contend, that German courts under the Third Reich were required to 
follow German law (i.e., the expressed will of Hitler) even when it was 
contrary to international law. But no such limitation can be applied 
to this Tribunal. Here we have the paramount substantive law, plus 
a Tribunal authorised and required to apply it notwithstanding the 
inconsistent provisions of German local law. The very essence of the 
prosecution case is that the laws, the Hitler decrees and the Draconic, 
corrupt, and perverted Nazi judicial system themselves constituted the 
substance of war crimes and crimes against humanity and that participa¬ 
tion in the enactment and enforcement of them amounts to complicity 
in crime. We have pointed out that governmental participation is a 
material element of the crime against humanity. Only when official 
organs of sovereignty participated in atrocities and persecutions did those 
crimes assume international proportions. It can scarcely be said that 
governmental participation, the proof of which is necessary for con¬ 
viction, can also be a defence to the charge." 

(vii) United States Law and Procedure not Applicable in the Present Trial 
The Judgment pointed out that it was essential to recognise that: 

“ The jurisdictional enactments of the Control Council, the form of the 
indictment, and the judicial procedure prescribed for thisTribunal are not 
governed by the familiar rules of American criminal law and procedure. 
This Tribunal, although composed of American judges schooled in the 
system and rules of common law, is sitting by virtue of international 
authority and can carry with it only the broad principles of justice and 
fair play which underlie all civilised concepts of law and procedure. 

“ No defendant is specifically charged in the indictment with the 
murder or abuse of any particular person. If he were, the indictment 
would, no doubt, have named the alleged victim. Simple murder and 
isolated instances of atrocities do not constitute the gravamen of the 
charge. Defendants are charged with crimes of such immensity that 
mere specific instances of criminality appear insignificant by com¬ 
parison. The charge, in brief, is that of conscious participation in a 
nation-wide govemmentally organised system of cruelty and injustice, 
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in violation of the laws of war and of humanity, and perpetrated in 
the name of law by the authority of the Minister of Justice, and through 
the instrur -ntality of the courts. The dagger of the assassin was con¬ 
cealed ben.ath the robe of the jurist. The record is replete with evidence 
of specific criminal acts, but they are not the crimes charged in the 
indictment. They constitute evidence of the intentional participation 
of the defendants and serve as illustrations of the nature and effect of 
the greater crimes charged in the indictment. Thus it is that apparent 
generality of the indictment was not only necessary but proper. No 
indictment couched in specific terms and in the manner of the common 
law could have encompassed within practicable limits the generality of 
the offence with which these defendants stand charged.” 

(viii) Xa:i Judges not Entitled to the Benefits of the Doctrine of Judicial 

Immunity 

“ In view of the conclusive proof of the sinister influences which were in 
constant interplay between Hitler, his Ministers, the Ministry of Justice, 
the Party, the Gestapo, and the courts ”, the Tribunal saw " no merit in 
the suggestion that Nazi judges are entitled to the benefit of the Anglo- 
American doctrine of judicial immunity ”. 

According to the Tribunal, “ The doctrine that judges are not personally 
liable for their judicial actions is based on the concept of an independent 
judiciary administering impartial justice. Furthermore, it has never pre¬ 
vented the prosecution of a judge for malfeasance in office. If the evidence 
cited supra does not demonstrate the utter destruction of judicial independence 
and impartiality, then we ‘ never write nor no man ever proved’. The 
function of the Nazi courts was judicial only in a limited sense. They more 
closely resembled administrative tribunals acting under directives from above 
in a quasi-judicial manner. 

“ In operation the Nazi system forced the judge into one of two categories. 
In the first we find the judges who still retained ideals of judicial independence 
and who administered justice with a measure of impartiality and moderation. 
Judgments which they rendered were set aside by the employment of the 
nullity plea and the extraordinary objection. The defendants they sentenced 
were frequently transferred to the Gestapo on completion of prison terms 
and were then shot or sent to concentration camps. The judges themselves 
were threatened and criticised and sometimes removed from office. To 
this group the defendant Cuhorst belonged. In the other category were 
the judges who with fanatical zeal enforced the will of the Party with such 
severity that they experienced no dilliculties and little interference from party 
officials." 

(iv) Classification of Cases in which the Death Penalty had been Imposed by 
Carious of the Accused 

The Judgment states that the prosecution had introduced “ captured 
documents in great number which establish the Draconic character of the 
Nazi criminal laws ", documents which proved that “ the death penalty 
was imposed by courts in thousands of cases.” Cases in which the extreme 
penalty was imposed might in large measure be classified in the following 
groups: 

(a) “ Cases against proven habitual criminals ” ; 
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(b) “ Cases of looting in the devastated areas of Germany ; com¬ 
mitted after air raids and under cover of blackout ” ; 

(<') “ Crimes against the war economy—rationing, hoarding, and the 
like ” ; 

(</) “ Crimes amounting to an undermining of the defensive strength 
of the nation ; defeatist remarks, criticisms of Hitler, and the 
like ” ; 

(e) “ Crimes of treason and high treason ” ; 

(/) “ Crimes committed under the' Nacht und Nebcl ’ programme 
and similar procedures ” ; 

(g) “ Crimes of various types committed by Poles, Jews, and other 
foreigners ”, 

(x) Instances where the Death Penalty might be Considered Justifiable 
The Judgment continues: 

“ The Tribunal is keenly aware of the danger of incorporating in 
the judgment as law its own moral convictions or even those of the 
Anglo-American legal world. This we will not do. We may and do 
condemn the Draconic laws and express abhorrence at the limitations 
imposed by the Nazi regime upon freedom of speech and action, but 
the question still remains unanswered : Do those Draconic laws or the 
decisions rendered under them constitute war crimes or crimes against 
humanity ? 

“ Concerning the punishment of habitual criminals, we think the 
answer is clear. In many civilised States statutory provisions require the 
courts to impose sentences of life imprisonment upon proof of con¬ 
viction of three or more felonies. We are unable to say in one breath 
that life imprisonment for habitual criminals is a salutary and reasonable 
punishment in America in peace time, but that the imposition of the 
death penalty was a crime against humanity here when the nation was 
in the throes of war. The same considerations apply largely in the case 
of looting. Every nation recognises the absolute necessity of more- 
stringent enforcement of the criminal law in times of great emergency. 
Anyone who has seen the utter devastation of the great cities of Germany 
must realise that the safety of the civilian population demanded that the 
* were-wolves ’ who roamed the streets of the burning cities, robbing the 
dead and plundering the ruined homes, should be severely punished. The 
same considerations apply, though in a lesser degree, to prosecutions 
of hoarders and violators of war economy decrees. 

•” Questions of far greater difficulty are involved when we consider 
the cases involving punishment for undermining military morale. The < 
limitations on freedom of speech which were imposed in the enforce¬ 
ment of these laws are revolting to our sense of justice. A court would 
have no hesitation in condemning them under any free constitution, 
including that of the Weimar Republic, if the limitations were applied 
in time of peace ; but even under the protection of the Constitution of 
the United States a citizen is not wholly free to attack the government 
or to interfere with its military aims in time of war. In the face of 
a real and present danger, freedom of speech may be somewhat re¬ 
stricted even in America. Can we then say that in the throes of total 
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war and in the presence of impending disaster these officials who en¬ 
forced these savage laws in a last desperate effort to stave off defeat were 
guilty of crimes against humanity ? 

“ It is persuasively urged that the fact that Germany was waging a 
criminal war of aggression colours all of these acts with the dye of 
criminality. To those w ho planned the war of aggression and who w ere 
charged with and were guilty of the crime against the peace as defined 
in the Charter, this argument is conclusive, but these defendants are 
not charged with crimes against the peace nor has it been proven here 
that they knew that the war which they were supporting on the home 
front was based upon a criminal conspiracy or was per se a violation 
of international law. The lying propaganda of Hitler and Gobbels 
concealed even from many public officials the criminal plans of the 
inner circle of aggressors. If we should adopt the view that by 
reason of the fact that the war w'as a criminal war of aggression 
every act which would have been legal in a defensive war was illegal 
in this one, we would be forced to the conclusion that every soldier who 
marched under orders into occupied territory or who fought in the 
homeland was a criminal and a murderer. The rules of land warfare 
upon which the prosecution has relied would not be the measure of 
conduct and the pronouncement of guilt in any case w'ould become a 
mere formality. In the opinion of the Tribunal the territory occupied 
and annexed by Germany after September, 1939, never became a part 
of Germany, but for that conclusion we need not rest upon the doctrine 
that the invasion was a crime against the peace. Such purported 
annexations in the course of hostilities while armies are in the field 
are provisional only, and dependent upon the final successful outcome 
of the war. If the war succeeds, no one questions the validity of the 
annexation. If it fails, the attempt to annex becomes abortive. In 
view of our clear duty to move with caution in the recently charted field 
of international affairs, we conclude that the domestic laws and judgments 
in Germany which limited free speech in the emergency of war cannot 
be condemned as crimes against humanity merely by invoking the 
doctrine of aggressive war. All of the laws to which we have referred 
could be applied in a discriminatory manner and in the case of many, 
the Ministry of Justice and the courts enforced them by arbitrary and 
brutal means, shocking to the conscience of mankind and punishable 
here. We merely hold that under the particular facts of this case we 
cannot convict any defendant merely because of the fact, without more, 
that laws of the first four types were passed or enforced.” 

The Tribunal was of the opinion that a different situation was presented 
by the last three types of cases. Its views on these are set out under the next 
three headings. 

(xi) The Inflicting of the Death Penalty for Alleged Treason and High Treason 
On this category of executions, the Tribunal stated : We have expressed 
the opinion that the purported annexation of territory in the East which 
occurred in the course of war and while opposing armies were still in the field 
was invalid and that in point of law such territory never became a part of 
the Reich, but merely remained in German military control under belli¬ 
gerent occupancy. On 27th October, 1939, the Polish Ambassador at 
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Washington informed the Secretary of State that the German Reich had 
decreed the annexation of part of the territory of the Polish Republic. In 
acknowledging the receipt of this information. Secretary Hull stated that he 
had * taken note of the Polish government’s declaration that it considers 
this act as illegal and therefore null and void.’ ( Department of State 
Bulletin , 4th November, 1939, page 458 ; Hyde, International Law, Vol. I 
(2nd Ed.), page 391.) The foregoing fact alone demonstrates that the 
Polish government was still in existence and was recognised by the govern¬ 
ment of the United States. Sir Arnold D. McNair expressed a principle 
which we believe to be incontestable in the following words: 

‘ A purported incorporation of. occupied territory by a military 
occupant into his own kingdom during the war is illegal and ought not 
to receive any recognition.’ {Legal Facts of War (2nd Ed.) (Cambridge. 
1944), page 320, Note.) 

“ We recognise that in territory under belligerent occupation the 
military authorities of the occupant may, under the laws of customs of 
war, punish local residents who engage in Fifth Column activities hostile 
to the occupant. It must be conceded that the right to punish such 
activities depends upon the specific acts charged and not upon the name 
by which these acts are described. It must also be conceded that Poles 
who voluntarily entered the Alt Reich could, under the laws of war. 
be punished for the violation of non-discriminatory German penal 
statutes. 

“ These considerations, however, do not justify the action of the 
Reich prosecutors who in numerous cases charged the Poles with high 
treason under the following circumstances: Poles were charged with 
attempting to escape from the Reich. The indictments in these cases 
alleged that the defendants were guilty of attempting, by violence 
or threat of violence, to detach from the Reich territory belonging to 
the Reich, contrary to the express provisions of Section 80 of the law of 
24th April, 1934. The territory which defendants were charged with 
attempting to detach from the Reich consisted of portions of Poland, 
which the Reich had illegally attempted to annex. If the theory of the 
German prosecutors in these cases were carried to its logical conclusion 
it would mean that every Polish soldier from the occupied territories 
fighting for the restoration to Poland of territory belonging to it could 
be guilty of high treason against the Reich and, on capture, could be 
shot. The theory of the Reich prosecutors carries with it its own refu¬ 
tation. 

“ Prosecution in these cases represented an unwarrantable extension 
of the concept of high treason, which constituted in our opinion a war 
crime and a crime against humanity. The wrong done in such prosecu¬ 
tions was not merely in misnaming the offence of attempting to escape 
from the Reich; the wrong was in falsely naming the act high treason and 
thereby invoking the death penalty for a minor offence.” 

(xii) The Inflicting of the Death Penalty Under the Night and Fog Decree 

The Judgment states: “ Paragraph 13 of Count II of the indictment 
charges in substance that the Ministry of Justice participated with the 
OK.W and the Gestapo in the execution of the Hitler decree of * Night and 
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Fog ' (Nacht und Nebcl) whereby civilians of occupied countries accused 
of alleged crimes in resistance activities against German occupying forces 
were spirited away for secret trial by special courts of the Ministry of justice 
within the Reich ; that the victim's whereabouts, trials, and subsequent 
disposition were kept completely secret, thus serving the dual purpose of 
terrorising the victim’s relatives and associates and barring recourse to 
evidence, witnesses, or counsel for defence. If the accused was acquitted, 
or if convicted, after serving his sentence, he was handed over to the Gestapo 
for ‘ protective custody ’ for the duration of the war. These proceedings 
resulted in the torture, ill-treatment, and murder of thousands of persons. 
These crimes and offences are alleged to be war crimes in violation of certain 
established international rules and customs of warfare and as recognised in 
Control Council Law No. 10. 

" Paragraph 25 of Count III of the indictment incorporates by 
reference paragraph 13 of Count II of the indictment and alleges that 
the same acts, offences, and crimes are crimes against humanity as 
defined by Allied Control Council Law No. 10. The same facts were 
introduced to prove both the war crimes and crimes against humanity 
and the evidence will be so considered by us. 

" Paragraph 13 of Count II of the indictment, which particularly 
describes the Hitler NN plan or scheme, charges the defendants 
Altstotter, von Ammon, Engert, Joel, Klemm, Mettgenberg and 
Schlegelbcrger with * special responsibility for and participation in 
these crimes ’, which are alleged to be war crimes. 

“ Paragraph 8 of Count II of the indictment charges all of the defen¬ 
dants with having committed the war crimes set forth in paragraphs 9 to 
18 inclusive of Count II, in that they were principals in, accessories to, 
ordered, abetted, took a consenting part in, and were connected with 
plans and enterprises involving the commission of atrocities and 
offences against persons, including but not limited to murder, illegal 
imprisonment, brutalities, atrocities, transportation of civilians, and 
other inhumane acts which were set out in paragraphs 9 to 18 inclusive 
of the indictment as war crimes against the civilian population in 
occupied territories. 

“ Paragraph 20 of Count III of the indictment charges all of the 
defendants with having committed the same acts as contained in para¬ 
graph 8 of Count II as being crimes against humanity. Paragraphs 
21 to 30 inclusive of Count III refer to and adopt the facts alleged in 
paragraphs 9 to 18 inclusive of Count II, and thus all defendants are 
charged with having committed crimes against humanity upon the 
same allegations of facts as are contained in paragraphs 9 to 18 inclusive 
of Count II. 

In the foregoing manner all of the defendants are charged with 
having participated in the execution or carrying out of the Hitler NN 
decree and procedure either as war crimes or as crimes against humanity, 
and all defendants are charged with having committed numerous other 
acts which constitute w'ar crimes and crimes against humanity against 
the civilian population of occupied countries during the period between 
1st September, 1939 and April, 1945.” 
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The Judgment points out that: 

“ The Night and Fog Decree (Nacht und Nebel Erlass) arose as the 
plan or scheme of Hitler to combat so-called resistance movements in 
occupied territories. Its enforcement brought about a systematic 
rule of violence, brutality, outrage, and terror against the civilian 
population of territories overrun and occupied by the Nazi armed 
forces. The IMT treated the crimes committed under the Night and 
Fog Decree as war crimes and found as follows : 

‘ The territories occupied by Germany were administered in 
violation of the laws of war. The evidence is quite overwhelming 
of a systematic rule of violence, brutality, and terror. On 7th 
December, 1941, Hitler issued the directive since known as the "Nacht 
und Nebel Erlass " (Night and Fog Decree), under which persons 
who committed offences against the Reich or the German forces in 
occupied territories, except where the death sentence was certain, were 
to be taken secretly to Germany and handed over to the SIPO and 
SD for trial and punishment in Germany. This decree was signed 
by the defendant Keitel. After these civilians arrived in Germany, 
no word of them was permitted to reach the country from w hich they 
came, or their relatives ; even in cases when they died awaiting trial 
the families were not informed, the purpose being to create anxiety 
in the minds of the family of the arrested person. Hitler's purpose 
in issuing this decree was stated by the defendant Keitel in a covering 
letter, dated 12th December, 1941, to be as follows : 

“ Efficient and enduring intimidation can only be achieved 
either by capital punishment or by measures by which the relatives 
of the criminal and the population do not know the fate of the 
criminal. This aim is achieved when the criminal is transferred to 
Germany.” 

‘ The brutal suppression of all opposition to the German occupation 
was not confined to severe measures against suspected members of 
resistance movements themselves, but was also extended to their 
families.’ 

“ The Tribunal also found that: 

' One of the most notorious means of terrori ing the people in 
occupied territories was the use of the concentration camps.’• 

“ Reference is here made to the detailed description by the IMT 
Judgment of the manner of operation of concentration camps and to the 
appalling cruelties and horrors found to have been committed therein. 
Such concentration camps were used extensively for the NN prisoners 
ip the execution of the Night and Fog Decree. . . . 

“ The IMT further found that the manner of arrest and imprisonment 
of Night and Fog prisoners before they were transferred to Germany 
was illegal, as follows : 

4 The local units of the Security Police and SD continued their 
work in the occupied territories after they had ceased to be an area of 
operations. The Security Police and SD engaged in widespread 
arrests of the civilian population of these occupied countries, im¬ 
prisoned many of them under inhumane conditions, and subjected 
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them to brutal third degree methods, and sent many of them to con¬ 
centration camps. 1 ocal units of the Security Police and SD were 
.. v -so'oed m the shooting of hostages, the imprisonment of 
execution of persons charged as terrorists and saboteurs 
. . . . . a the enforcement of the “ Nacht und Nebel ” 
e. .v . . o ‘ e't ;vrsons charged with a type of ofTence believed 
. . ,.v e >ovani\ of the occupying forces was either executed 

.ve: 'ecretlv renun ed to Germany without being permitted 
• ’.cute with their family and friends.’ 

. . ego.-.g quotations from the IMT Judgment will suffice to 
eg.: ity and cruelty of the entire NN plan or scheme. The 
... \\ pri'oners to Germany and the enforcement of the plan 

v.-. --.’ c.d not cleanse it of its iniquity or render it legal in any 

resoecL'' 

_ general review of the evidence regarding the Nacht und Nebel 

ZVeeree. the Tr.bunal continued : 

' The enforcement of the directives under the Hitler NN plan or 
. er e became a means of instrumentality by which the most complete 
-::o. ^r.d coercion of a lot of the people of occupied territories were 
ectec _nd under which thousands of the civilian population of 
cc.rted areas were imprisoned, terrorised, and murdered. The 
;-jV -cement and administration of the NN directives resulted in the 
. rnsp.m of war crimes and crimes against humanity in violation of 
lie r.ter-ational law of war and international common law relating 
:: recognised human rights, and of Article II, 1 b and c, of Control 
Cc _r.c.'. Law No. 10. 

D.nr.a tbe war, in addition to deporting millions of inhabitants 
territories for slave labour and other purposes. Hitler's 
‘ ■ r v. ;:.:F g programme w as instituted for the deportation to Germany 
- cr.y ir. .sands of inhabitants of occupied territories for the purpose 
—at.rz them disappear without trace and so that their subsequent 
i c -i.T u.red ecret. This practice created an atmosphere of constant 
.- z xiety amongst relatives, friends, and the population of the 
•—.1 cd territories. 

Tie rer-ert of the Paris Conference of 1919, above referred to, 

■:; : 1 : - - i = as constituting ‘ the most striking list of crimes that has 
c er oeer. drten up, to the eternal shame of those who committed 

• - Th:. !j,t of crimes was considered and recognised by the 

• ... e. Treaty and was later recognised as international law in the 

- r rreinabove indicated. Among the crimes so listed was the 

r: . on of civilians ’ from enemy-occupied territories. 

f , r.rrol C ouncil Law No. 10, in illustrating acts constituting 
. i or.. of la x s or customs of war, recognises as war crimes the 
de;.oration to .lave labour or for any other purpose of civilian 
iion from occupied territory (Article II, 1 h.) C.C. Law 10 
•.') ... recogru-.es as crimes against humanity the ‘enslavement, 
deportation, imprisonment of any civilian population 

lb. IV) I held that the deportation of inhabitants from occupied 
’e"it'.ri<: for th': pm[>osc of ‘ efficient and enduring intimidation 
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constituted a violation of the laws and customs of w ar. The deportation 
for the purpose of ‘ efficient and enduring intimidation ’ is likewise 
condemned by Control Council Law No. 10. under the provision 
inhibiting ‘ deportation ... for any other purpose, of civilian popula¬ 
tion from occupied territory \ 

“ Also among the list of 32 crimes contained in the Conference 
Report of 1919 are ‘ murder and massacre, and systematic terrorism ’. 
Control Council Law No. 10 makes deportation of civilian population 
‘ for any purpose ’ a crime recognised as coming w ithin the jurisdiction 
of the law. The admitted purpose of the Night and Fog Decree was to 
provide an * efficient and enduring intimidation ’ of the population of 
occupied territories. The IMT held that the Hitler NN Decree was 
‘ a systematic rule of violence, brutality, and terror \ and was there¬ 
fore in violation of the laws of war as a terroristic measure. 

“ The evidence shows that many of the Night and Fog prisoners w ho 
were deported to Germany were not charged with serious offences and 
were given comparatively light sentences or acquitted. This shows 
that they were not a menace to the occupying forces and were not 
dangerous in the eyes of the German justices w ho tried them. But they 
were kept secretly and not permitted to communicate in any manner w ith 
their friends and relatives. This is inhumane treatment. It was meted 
out not only to the prisoners themselves but to their friends and 
relatives back home who were in constant distress of mind as to their 
whereabouts and fate. The families were deprived of the support of 
the husband, thus causing suffering and hunger. The purpose of the 
spiriting away of persons under the Night and Fog Decree was to 
deliberately create constant fear and anxiety amongst the families, 
friends, and relatives as to the fate of the deportees. Thus, cruel 
punishment was meted out to the families and friends without any charge 
or claim that they actually did anything in violation of any occupation 
rule of the army, or any crime against the Reich. 

“ It is clear that mental cruelty may be inflicted as well as physical 
cruelty. Such was the express purpose of the NN Decree, and thousands 
of innocent persons were so penalised by its enforcement. 

“ The foregoing documents show without dispute that the NN victim 
was held incommunicado and the rest of the population only knew that 
a relative or citizen had disappeared in the night and fog : hence the 
name for the decree. If relatives or friends inquired, they were given 
no information. If diplomats or lawyers inquired concerning the 
fate of an NN prisoner, they were told that the state of the record 
did not admit of further inquiry or information. The population, 
relatives, or friends were not informed for what character of offence 
the victim had been arrested. Thus they had no guide or standard by 
which to avoid committing the same offence as the unfortunate victims 
had committed, which necessarily created in their minds terror and 
dread that a like fate awaited them. 

“ Throughout the whole Night and Fog programme ran this clement 
of utter secrecy. This secrecy of the proceedings was a particularly 
obnoxious form of terroristic measure and was without parallel in the 
annals of history. It could have been promulgated only by the cruel 
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them to brutal third degree methods, and sent many of them to con¬ 
centration camps. Local units of the Security Police and SD were 
also involved in the shooting of hostages, the imprisonment of 
relatives, the execution of persons charged as terrorists and saboteurs 
without a trial, and the enforcement of the “ Nacht und Nebel ” 
Decree under which persons charged with a type of offence believed 
to endanger the security of the occupying forces was either executed 
within a week or secretly removed to Germany without being permitted 
to communicate with their family and friends.’ 

■' The foregoing quotations from the IMT Judgment will suffice to 
show the illegality and cruelty of the entire NN plan or scheme. The 
transfer of NN prisoners to Germany and the enforcement of the plan 
or scheme did not cleanse it of its iniquity or render it legal in any 
respect.” 

After a general review of the evidence regarding the Nacht und Nebel 
Decree, the Tribunal continued : 

“ The enforcement of the directives under the Hitler NN plan or 
scheme became a means of instrumentality by which the most complete 
control and coercion of a lot of the people of occupied territories were 
effected and under which thousands of the civilian population of 
occupied areas were imprisoned, terrorised, and murdered. The 
enforcement and administration of the NN directives resulted in the 
commission of war crimes and crimes against humanity in violation of 
the international law of war and international common law relating 
to recognised human rights, and of Article II, lb and c, of Control 
Council Law No. 10. 

“ During the war, in addition to deporting millions of inhabitants 
of occupied territories for slave labour and other purposes, Hitler’s 
Night and Fog programme was instituted for the deportation to Germany 
of many thousands of inhabitants of occupied territories for the purpose 
of making them disappear without trace and so that their subsequent 
fate remained secret. This practice created an atmosphere of constant 
fear and anxiety amongst relatives, friends, and the population of the 
occupied territories. 

" The report of the Paris Conference of 1919, above referred to, 
listed 32 crimes as constituting ‘ the most striking list of crimes that has 
ever been drawn up, to the eternal shame of those who committed 
them'. This list of crimes was considered and recognised by the 
Versailles Treaty and was later recognised as international law in the 
manner hereinabove indicated. Among the crimes so listed was the 
’ deportation of civilians ’ from enemy-occupied territories. 

“ Control Council Law No. 10, in illustrating acts constituting 
violations of laws or customs of war, recognises as war crimes the 
' deportation to slave labour or for any other purpose of civilian 
population from occupied territory ’. (Article II, lfi.) C.C. Law 10 
(lc) also recognises as crimes against humanity the ‘ enslavement, 
deportation, imprisonment of any civilian population 
“ The IMT held that the deportation of inhabitants from occupied 
territories for the purpose of " efficient and enduring intimidation ’ 


JOSEF ALTSTOTTER 


57 


constituted a violation of the laws and customs of war. The deportation 
for the purpose of ‘ efficient and enduring intimidation ’ is likewise 
condemned by Control Council Law' No. 10, under the provision 
inhibiting ‘ deportation ... for any other purpose, of civ ilian popula¬ 
tion from occupied territory ’. 

“ Also among the list of 32 crimes contained in the Conference 
Report of 1919 are * murder and massacre, and systematic terrorism ’. 
Control Council Law No. 10 makes deportation of civilian population 
‘ for any purpose ’ a crime recognised as coming within the jurisdiction 
of the law. The admitted purpose of the Night and Fog Decree was to 
provide an ‘ efficient and enduring intimidation ’ of the population of 
occupied territories. The IMT held that the Hitler NN Decree was 
’ a systematic rule of violence, brutality, and terror ’, and was there¬ 
fore in v iolation of the laws of war as a terroristic measure. 

“ The evidence shows that many of the Night and Fog prisoners who 
were deported to Germany were not charged with serious offences and 
were given comparatively light sentences or acquitted. This shows 
that they were not a menace to the occupying forces and were not 
dangerous in the eyes of the German justices who tried them. But they 
were kept secretly and not permitted to communicate in any manner w ith 
their friends and relatives. This is inhumane treatment. It was meted 
out not only to the prisoners themselves but to their friends and 
relatives back home who were in constant distress of mind as to their 
whereabouts and fate. The families were deprived of the support of 
the husband, thus causing suffering and hunger. The purpose of the 
spiriting away of persons under the Night and Fog Decree was to 
deliberately create constant fear and anxiety amongst the families, 
friends, and relatives as to the fate of the deportees. Thus, cruel 
punishment was meted out to the families and friends without any charge 
or claim that they actually did anything in violation of any occupation 
rule of the army, or any crime against the Reich. 

“ It is clear that mental cruelty may be inflicted as well as physical 
cruelty. Such was the express purpose of the NN Decree, and thousands 
of innocent persons were so penalised by its enforcement. 

“ The foregoing documents show without dispute that the NN victim 
was held incommunicado and the rest of the population only knew that 
a relative or citizen had disappeared in the night and fog ; hence the 
name for the decree. If relatives or friends inquired, they were given 
no information. If diplomats or lawyers inquired concerning the 
fate of an NN prisoner, they were told that the state of the record 
did not admit of further inquiry or information. The population, 
relatives, or friends were not informed for what character of offence 
the victim had been arrested. Thus they had no guide or standard by 
which to avoid committing the same offence as the unfortunate victims 
had committed, which necessarily created in their minds terror and 
dread that a like fate awaited them. 

" Throughout the whole Night and Fog programme ran this element 
of utter secrecy. This secrecy of the proceedings was a particularly 
obnoxious form of terroristic measure and was without parallel in the 
annals of history. It could have been promulgated only by the cruel 
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Nazi regime which sought to control and terrorise the civilian popula¬ 
tion of the countries overrun by its aggressive war. There was no 
proof that the deportation of the civilian population from the occupied 
territories was necessary to protect the security of the occupant forces. 
The NN plan or scheme fi ted perfectly into the larger plan or scheme of 
transportation of millions of persons from occupied territories to 
Germany. 

“ Control Council Law No. 10 makes deportation of the civilian 
population for any purpose an ofTence. The international law of war 
has for a long period of time protected the civilian population of any 
territory or country occupied by an enemy war force. This law finds 
its source in the unwritten international law as established by the 
customs and usages of the civilised nations of the world. Under 
international law the inhabitants of an occupied area or territory are 
entitled to certain rights which must be respected by the invader 
occupant. 

This law ol military occupation has been in existence for a lone 
period of time. It was officially interpreted and applied nearly a 
half-century ago by the President of the United States of America 
during the war with Spain in 1898. By General Order No. 101, 18th 
July. 1898 (Foreign Reg ions of the United States , page 783), the 
1 resident declared that the inhabitants of the occupied territory * are 
entitled to the security of their person and property and in all their 
private rights and religions.’ He further declared that it was the 
duty of the commander of the army of occupation * to protect them in 
their homes, in their employment, and in their personal and religious 
rights , and that the municipal laws of the conquered territories, 
such as affect private rights ol persons and property and provide for 
punishment ol crime, are continued in force ' and ‘ are to be adminis¬ 
tered by the ordinary tribunals substantially as they were before the 
occupation ’. The President referred to the fact that these humane 
standards of warfare had prev iously been established by the laws and 
customs of war, which were later codified by the Hague Conventions of 
1899 and 1907, and which constituted the effort of the civilised par¬ 
ticipating nations to diminish the evils of war by the limitation of the 
power of the invading occupant over the people and by placing the 
inhabitants of the occupied area or territory ' under the protection 
and rules of principles of law of nations as they result from usage 
established among the civilised peoples from the laws of humanity and 
the dictates of public conscience.’ 

A similar order was issued during the first war with Germany by 
the President of the United States of America when the American 
Expeditionary Forces entered the Rhineland in November, 1918. 
(General Order 218, 28th November, 1918.) At the conclusion of this 
occupancy, the German government expressed its appreciation of the 
conduct of the American occupying forces. 

But Germany soon forgot these humane standards of warfare, as is 
shown by the undisputed evidence. The general policy of the Nazi 
regime was to terrorise and in some instances to exterminate the civilian 
populations of occupied territories. 
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“ Pertinent here is the finding of the IMT that: 

* In an order issued by the defendant Keitel on 23rd July, 1941, 
and drafted by the defendant Jodi, it was stated that: 

“ In view of the vast size of the occupied areas in the East, 
the forces available for establishing security in these areas will be 
sufficient only if all resistance is punished not by legal prosecution 
of the guilty, but by the spreading of such terror by the armed 
forces as is alone appropriate to eradicate every inclination to 
resist among the population. Commanders must find the means 
of keeping order by applying suitable Draconian measures . 

•• Both Keitel and Jodi were sentenced to death by the IMT and 
later executed. It was the same Keitel who later issued, over his own 
signature, the Hitler NN Decree which provided that: 

* An efficient and enduring intimidation can only be achieved 
either by capital punishment or by measures by which the relatives 
of the criminal and the population do not know the fate ol the criminal. 
This aim is achieved when the criminal is transferred to Germany. 

“ Beyond dispute the foregoing decrees were inspired by the same 
thought and purpose and represent the general policy ot the Nazi 
regime in the prosecution of its aggressive war. This general policy 
was to terrorise, torture, and in some occupied areas to exterminate the 
civilian population. The undisputed evidence in this case shows that 
Germany violated during the recent war every principle of the law of 
military occupation. Not only under NN proceedings but in all 
occupations she immediately, upon occupation of invaded aieas and 
territories, set aside the laws and courts of the occupied territories. 
She abolished the courts of the occupied lands and set up courts manned 
by members of the Nazi totalitarian regime and system. These laws o; 
occupation were cruel and extreme beyond belief, and were entorced by 
the Nazi courts in a cruel and ruthless manner against the inhabitants of 
the occupied territories, resulting in grave outrages against humanity, 
against human rights and morality and religion, and against international 
law, and against the law as declared by Control Council Law No. 10, by 
authority of which this Court exercises its jurisdiction in the instant 
case. The evidence adduced herein provides undeniable and positive 
proof of the ill-treatment of the subjugated peoples by the Nazi Ministry 
of Justice and prosecutors to such an extent that jurists as well as 
civilians of civilised nations who respect human rights and human 
personality and dignity can hardly believe that the Nazi judicial system 
could possibly have been so cruel and ruthless in its treatment ot the 
population of occupied areas and territories. 

“ The foregoing procedure under the NN Decree was clearly in viola¬ 
tion of the following provisions sanctioned by the Hague Regulations : 

* Article 5. Prisoners of war . . . cannot be confined except as an 
indispensable measure of safety, and only while the circumstances 
which necessitate the measure continue to exist. 

* Article 23 (/i). ... It is expressly forbidden to declare abolished, 
suspended, or inadmissible in a court of law the rights and actions ol 
the hostile party. 
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Nazi regime which sought to control and terrorise the civilian popula¬ 
tion of the countries overrun by its aggressive war. There was no 
proof that the deportation of the civilian population from the occupied 
territories was necessary to protect the security of the occupant forces. 
The NN plan or scheme fi ted perfectly into the larger plan or scheme of 
transportation of millions of persons from occupied territories to 
Germany. 

Control Council Law No. 10 makes deportation of the civilian 
population for any purpose an offence. The international law of war 
has for a long period of time protected the civilian population of any 
territory or country occupied by an enemy war force. This law finds 
its source in the unwritten international law as established by the 
customs and usages of the civilised nations of the world. Under 
international law' the inhabitants of an occupied area or territory are 
entitled to certain rights which must be respected by the invader 
occupant. 

This law of military occupation has been in existence for a long 
period of time. It was officially interpreted and applied nearly a 
hall-century ago by the President of the United States of America 
during the war with Spain in 1898. By General Order No. 101, 18th 
July, 1898 (Foreign Relations of the United States , page 783). the 
President declared that the inhabitants of the occupied territory * are 
entitled to the security of their person and property and in all their 
private rights and religions." He further declared that it was the 
duty ol the commander of the army of occupation ‘ to protect them in 
their homes, in their employment, and in their personal and religious 
rights , and that the municipal laws of the conquered territories, 
such as affect private rights of persons and property and provide for 
punishment ol crime, are continued in force ’ and ‘ are to be adminis¬ 
tered by the ordinary tribunals substantially as they were before the 
occupation \ The President referred to the fact that these humane 
standards of warfare had previously been established by the laws and 
customs of war. which were later codified by the Hague Conventions of 
1X99 and 1907, and which constituted the effort of the civilised par¬ 
ticipating nations to diminish the evils of war by the limitation of the 
power of the invading occupant over the people and by placing the 
inhabitants of the occupied area or territory ‘ under the protection 
and rules of principles of law of nations as they result from usage 
established among the civilised peoples from the laws of humanity and 
the dictates of public conscience.’ 

“ A similar order was issued during the first war with Germany by 
the President ol the United States of America when the American 
Expeditionary Forces entered the Rhineland in November, 1918. 
(General Order 218, 28th November, 1918.) At the conclusion of this 
occupancy, the German government expressed its appreciation of the 
conduct of the American occupying forces. 

But Germany soon forgot these humane standards of warfare, as is 
shown by the undisputed evidence. The general policy of the Nazi 
regime was to terrorise and in some instances to exterminate the civilian 
populations of occupied territories. 
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“ Pertinent here is the finding of the 1MT that: 

’ In an order issued by the defendant Keitel on 23rd July, 1941, 
and drafted by the defendant Jodi, it was stated that: 

“ In view of the vast size of the occupied areas in the East, 
the forces available for establishing security in these areas will be 
sufficient only if all resistance is punished not by legal prosecution 
of the guilty, but by the spreading of such terror by the armed 
forces as is alone appropriate to eradicate every inclination to 
resist among the population. Commanders must find the means 
of keeping order by applying suitable Draconian measures . 

- Both Keitel and Jodi were sentenced to death by the 1MT and 
later executed. It was the same Keitel who later issued, over his own 
signature, the Hitler NN Decree which provided that: 

‘ An efficient and enduring intimidation can only be achieved 
either by capital punishment or by measures by which the relatives 
of the criminal and the population do not know the fate ol the criminal. 
This aim is achieved when the criminal is transferred to Germany. 

" Beyond dispute the foregoing decrees were inspired by the same 
thought and purpose and represent the general policy ol the Nazi 
regime in the prosecution of its aggressive war. This general policy 
was to terrorise, torture, and in some occupied areas to exterminate the 
civilian population. The undisputed evidence in this case shows that 
Germany violated during the recent war every principle of the law ot 
military occupation. Not only under NN proceedings but in all 
occupations she immediately, upon occupation of invaded areas and 
territories, set aside the laws and courts of the occupied territories. 
She abolished the courts of the occupied lands and set up courts manned 
by members of the Nazi totalitarian regime and system. These laws of 
occupation were cruel and extreme beyond belief, and were enforced by 
the Nazi courts in a cruel and ruthless manner against the inhabitants ol 
the occupied territories, resulting in grave outrages against humanity, 
against human rights and morality and religion, and against international 
law, and against the law as declared by Control Council Law No. 10, by 
authority of which this Court exercises its jurisdiction in the instant 
case. The evidence adduced herein provides undeniable and positive 
proof of the ill-treatment of the subjugated peoples by the Nazi Ministry 
of Justice and prosecutors to such an extent that jurists as well as 
civilians of civilised nations who respect human rights and human 
personality and dignity can hardly believe that the Nazi judicial system 
could possibly have been so cruel and ruthless in its treatment of the 
population of occupied areas and territories. 

“ The foregoing procedure under the NN Decree was clearly in viola¬ 
tion of the following provisions sanctioned by the Hague Regulations 

* Article 5. Prisoners of war . . . cannot be confined except as an 
indispensable measure of safety, and only while the circumstances 
which necessitate the measure continue to exist. 

* Article 23 (h). ... It is expressly forbidden to declare abolished, 
suspended, or inadmissible in a court of law the rights and actions of 
the hostile party. 
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‘ Article 43. The authority of the legitimate power having, in fact, 
passed into the hands of the occupant, the latter shall take all the 
measures in his power to restore and ensure, as far as possible, public 
order and safety while respecting, unless absolutely prevented, the 
law enforced in the country. 

‘ Article 46. Family honour and rights, the lives of persons and 
private property as well as religious convictions and practice must 
be respected. Private property cannot be confiscated.’ 

“ Both the international rules of war and Control Council Law 
No. 10 inhibit the torture of civilians by the occupying forces. Under 
the Night and Fog Decree civilians were secretly transported to con¬ 
centration camps and were imprisoned under the most inhumane 
conditions as was shown by the above statements from captured docu¬ 
ments. They were starved and ill-treated while in concentration 
camps and prisons. Thus the Night and Fog Decree violated these 
express inhibitions of international law of war as well as the express 
provisions of Control Council Law No. 10. 

“ Such imprisonment and ill-treatment were also in violation of 
the rule prescribed by the Conference of Paris of 1919 which prohibits 
the ‘ internment of civilians under inhumane conditions ’. The Night 
and Fog Decree was in violation of the international law as recognised 
by the Paris Conference of 1919 in that the NN prisoners were deported 
to Germany and forced to labour in the munition plants of the enemy 
power. 

“ The foregoing documents establish beyond dispute that they were 
so employed in munition plants with the sanction and approval of the 
Reich Ministry of Justice under the approval of the defendant von 
Ammon.” 

Turning to the plea of Act of State, the Tribunal said: 

" Each defendant has pleaded in effect as a defence the act of State 
as well as superi - orders in justification or mitigation of any crime 
he may have co ; tted in the execution of the Night and Fog Decree. 
The basis for inuividual liability for crimes committed and the law 
relating thereto was clearly and ably declared by the IMT Judgment 
w hich reads as follows : 

It was submitted that international law is concerned with the 
actions of sovereign States, and provides no punishment for in¬ 
dividuals ; and further, that where the act in question is an act of 
State, those who carry it out are not personally responsible, but are 
protected by the doctrine of the sovereignty of the State. In the 
opinion of the Tribunal, both these submissions must be rejected. 
That international law imposes duties and liabilities upon individuals 
as well as upon States has long been recognised. In the recent case 
of ex parte Quirin (1942 317 U.S. 1), before the Supreme Court of the 
United States, persons were charged during the war with landing in 
the United States for purposes of spying and sabotage. The late 
Chief Justice Stone, speaking for the Court, said : 

44 From the very beginning of its history this Court has applied 
the law of war as including that part of the law of nations which 
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prescribes for the conduct of war, the status, rights, and duties of 
enemy nations as well as enemy individuals.” 

‘ He went on to give a list of case, tried by the Courts, where 
individual offenders were charged with offences against the laws of 
nations, and particularly the laws of war. Many other authorities 
could be cited, but enough has been said to show that individuals can 
be punished for violations of international law. Crimes against 
international law are committed by men, not by abstract entities, and 
only by punishing individuals who commit such crimes can the 
provisions of international law be enforced.' ( IMT Judgment, 
Vol. 1, pages 222, 223.) ” 

Later, during its treatment of the evidence against Schlegelberger, the Tri¬ 
bunal made the following general statement: 

” All of the defendants who entered into the plan or scheme, or 
who took part in enforcing or carry ing it out knew that its enforcement 
violated international law of war. They also knew, which was evident 
from the language of the decree, that it was a hard, cruel, and inhuman 
plan or scheme and was intended to serve as a terroristic measure in 
aid of the military regime.” 

Finally, in dealing with the evidence relating to Mettgenberg, the Tribunal 
said : 

“ With respect to the legal foundation for the NN cases, three laws 
or decrees are presented as justifying the proceedings. The first is 
Article 161 of the Military Penal Code which dates back to the 1870's 
and which, as amended, provided: 

4 A foreigner or a German who, in a foreign territory occupied 
by German troops, acts against German troops or their members 
or against an authority established by order of the Fiihrer and thereby 
commits an act w hich is punishable according to the laws of the Reich, 
is to be punished, just as if that act would have been committed by 
him within the territory of the Reich.’ 

44 Whether this law violates international law of war need not be 
determined here because the defendants did not act under it in the 
execution and enforcement of the Hitler Night and Fog Decree. Nor 
does this law authorise the execution and enforcement of any such 
decree. 

44 The second legal ground presented is Article 3, Section 2, of the 
Code of Penal Procedure of 17th August, 1938, which provides for the 
punishment of criminal acts committed in the areas of military operations 
in occupied territory by foreigners or Germans and further provides that: 
4 If a requirement of warfare demands it, . . . they may turn 
over the prosecution to the ordinary courts in the rear army area.’ 

44 There can be no criticism of this law. It was not applied in any 
respect in the Night and Fog cases; hence it constitutes no defence 
for the manner in which the Night and Fog Decree was carried out. 

44 The third legal foundation for the proceeding is based upon the 
claim that the Hitler decree of 7th December. 1941, was a legal regulation 
for the handling of offences against the Reich or against the occupation 
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forces of the German army in occupied areas. With respect to this 
decree we are convinced that it has no legal basis either under the 
international law of warfare or under the international common law as 
recognised by all civilised nations as heretofore set out in this judgment.” 

(xiii) Racial Persecution 

On this issue the Judgment begins as follows : 

” The record contains innumerable acts of persecution of individual 
Poles and Jews, but to consider these cases as isolated and unrelated 
instances of perversion of justice would be to overlook the very essence of 
the offence charged in the indictment. The defendants are not now charged 
with conspiracy as a separate and substantive offence, but it is alleged 
that they participated in carrying out a governmental plan and programme 
for the persecution and extermination of Jews and Poles, a plan which 
transcended territorial boundaries as well as the bounds of human 
decency. Some of the defendants took part in the enactment of laws 
and decrees the purpose of which was the extermination of Poles and 
Jews in Germany and throughout Europe. Others, in executive 
positions, actively participated in the enforcement of those laws and in 
atrocities, illegal even under German law, in furtherance of the declared 
national purpose. Others, as judges, distorted and then applied the 
laws and decrees against Poles and Jews as such in disregard of every 
principle of judicial behaviour. The overt acts of the several defendants 
must be seen and understood as deliberate contributions toward the 
effectuation of the policy of the Party and State. The discriminatory 
laws themselves formed the subject matter of war crimes and crimes 
against humanity with which the defendants are charged. The material 
facts which must be proved in any case are: (l).the fact of the great 
pattern or plan of racial persecution and extermination ; and (2) 
specific conduct of the individual defendant in furtherance of the plan. 
This is but an application of general concepts of criminal law. The 
person who persuades another to commit murder, the person who 
furnishes the lethal weapon for the purpose of its commission, and the 
person who pulls the trigger are all principals or accessories to the 
crime.” 

At a later point in its Judgment, the Tribunal stated that: 

“ It will be recalled that the law of 4th December, 1941, against Poles 
and Jews applied to the “ incorporated Eastern territories ’. These 
territories were seized in the course of criminal aggressive war, but 
aside from that fact it is clear, as we have indicated, supra, that the 
purported annexation was premature and invalid under the laws and 
customs of war. The so-called annexed territories in Poland were in 
reality nothing more than territory under belligerent occupation of the 
military forces of Germany. The extension to and application in those 
territories of the discriminatory law against Poles and Jews was in 
furtherance of the avowed purpose of racial persecution and exter¬ 
mination. In the passing and enforcement of that law the occupying 
power in our opinion violated the provisions of the Hague Convention,” 
in its Preamble and Articles 43 and 46.( l ) 
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The Tribunal continued: 

“ The prosecutions which were proposed by Lautz cannot be justified 
upon any honest claim of military necessity.( ! ) 

“ Although the authorities are not in accord as to the proper con¬ 
struction of Article 2lh of the regulations annexed to the Hague Con¬ 
vention of 1907, we are of the opinion that the introduction and enforce¬ 
ment of the law against Poles and Jews in occupied Poland resulted in 
a violation of that provision w hich is as follows : 

* If is forbidden ... to declare suspended, or inadmissible in a 
court of law the right and actions of the nationals of the hostile party.’ 
(Hyde, International Law , Vol. 2 (2nd Ed.\ page 1714.) 

The Tribunal stated that it found the claim of the defendants that they 
were unaware of the atrocities committed by the Gestapo and in concentra¬ 
tion camps subject to serious question, and concurred in the finding of the 
International Military Tribunal regarding the use of concentration camps, 
which read as follows : 

“ Their original purpose was to imprison without trial all those 
persons who were opposed to the government, or who were in any 
way obnoxious to German authority. With the aid of a secret police 
force, this practice was widely extended, and in course of time con¬ 
centration camps became places o ' organised and systematic murder, 
where millions of people were destroyed. . . . 

“ A certain number of the concentration camps were equipped 
with gas chambers for the wholesale destruction of the inmates, and 
with furnaces for the burning of the bodies. Some of them were in 
fact used for the extermination of Jews as part of the ‘ final solution ' 
of the Jewish problem. . . . 

“ In Poland and the Soviet Union these crimes were part of a plan 
to get rid of whole native populations by expulsion and annihilation, in 
order that their territory could be used for colonisation by Germans. 
Hitler had written in Mein Katnpf on these lines, and the plan was 
clearly stated by Himmler in July, 1942, when he wrote: 

‘ It is not our task to Germanise the East in the old sense, that is, 
to teach the people there the German language and the German law. 
but to see to it that only people of purely Germanic blood live in the 
East ’.” (IMT Judgment, pages 234, 237.) 

The Judgment of the Tribunal in the case now being reported continued : 
“ A large proportion of all of the Jews in Germany were transported 
to the East. Millions of persons disappeared from Germany and the 

(*) See p. 19. The Tribunal was of the opinion that Lautz's proposal that the German 
courts should try and convict Poles for acts which violated no statute of any kind, if the> 
deserved punishment according to sound German sentiment, ‘‘violates every concept of justice 
and fair play wherever enforced, but when applied against a Pole for an act done in his 
own country in time of peace, the proposition becomes a monument to Nazi arrogance 
and criminality. Such a Pole owed no duty of loyalty to any State except Poland and 
was subject to the criminal jurisdiction of no State but Poland. The prosecution of the 
Pole Golek would constitute a palpable violation of the laws of war (see : citations to the 
Hague Convention, supra), and any official participating in such a proceeding would be 
guilty of a war crime under Control Council Law No. 10.” The evidence disclosed “ that 
eases similar to that of Golek had been tried by the People’s Court and that more prosecu¬ 
tions were expected in the future.” 
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occupied territory without a trace. They were herded into concentra¬ 
tion camps within and without Germany. Thousands of soldiers and 
members of the Gestapo and SS must have been instrumental in the 
processes of deportation, torture, and extermination. The mere task 
of disposal of mountainous piles of corpses (evidence of which we have 
seen) became a serious problem and the subject of disagreement 
between the various organisations involved. The thousands of Germans 
who took part in the atrocities must have returned from time to time to 
their homes in the Reich. The atrocities were of a magnitude unpre¬ 
cedented in the history of the w orld. Are we to believe that no whisper 
reached the ears of the public or of those officials who were most 
concerned ? Did the defendants think that the nation-wide pogrom 
of November, 1938, officially directed from Berlin, and Hitler's 
announcement to the Reichstag threatening the obliteration of the 
Jewish race in Europe were unrelated ? At least they cannot plead 
ignorance concerning the decrees which were published in their official 
organ, the Reichsgeselzblatt. Therefore, they knew that Jews w r ere 
to be punished by the police in Germany and in Bohemia and Moravia. 
They knew that the property of Jews was confiscated on death of the 
owner. They knew that the law against Poles and Jews had been 
extended to occupied territories and they knew that the Chief of the 
Security Police was the official authorised to determine whether or not 
Jewish property was subject to confiscation. They could hardly be 
ignorant of the fact that the infamous law against Poles and Jews of 
4th December, 1941, directed the Reich Minister of Justice himself, 
together with the Minister of the Interior, to issue legal and administra¬ 
tive regulations for ‘ implementation of the decree ’. They read 
Der Si’inner. They listened to the radio. They received and sent 
directives. They heard and delivered lectures. This Tribunal is not 
so gullible as to believe these defendants so stupid that they did not 
know what was going on. One man can keep a secret, two men may, 
but thousands never. 

“ The evidence conclusively established the adoption and applica¬ 
tion of systematic governmentally organised and approved procedures 
amounting to atrocities and offences of the kind made punishable by 
Control Council Law 10 and committed against ‘ populations ’ and 
amounting to persecution on racial grounds. These procedures when 
carried out in occupied territory constituted war crimes and crimes 
against humanity. When enlorced in the Alt Reich against German 
nationals they constituted crimes against humanity. 

The pattejri and plan of racial persecution has been made clear. 
General knowledge of the broad outlines thereof, in all its immensity, 
has been brought home to the defendants. The remaining question is 
whether or not the evidence proves beyond a reasonable doubt in the 
case of the individual defendants that they each consciously participated 
in the plan or took a consenting part therein.’’f 1 ) 


t 1 ) As previously staled, the Tribunal as well as delivering the legal opinions reproduced 
in these pages, summarised the evidence against each accused before delivering its findings 
and passing sentences. 


(xiv) Membership in Criminal Organisations 
On this point the Judgment reads as follows: 

“ Control Council Law 10 provides: 

* (1) Each of the following acts is recognised as a crime : 

* * * 

4 ( d) Membership in categories of a criminal group or organisa¬ 
tion declared criminal by the International Milita’-y Tribunal.’ 
(Article II, Section I (d).) 

“ Article 9 of the Charter provides: 

4 At the trial of any individual member of any group or organisa¬ 
tion the Tribunal may declare (in connection with any act of which 
the individual may be convicted) that the group or organisation of 
which the individual was a member was a criminal organisation.' 

44 Article 10 is as follows : 

4 In cases where a group or organisation is declared criminal by 
the Tribunal, the competent national authority of any signatory 
shall have the right to bring individuals to trial for membership 
therein before national, military, or occupation courts. In any such 
case the criminal nature of the group or organisation is considered 
proved and shall not be questioned.’ (IMT Charier, Articles 9 
and 10.) 

44 Concerning the effect of the last-quoted section, we quote from the 
opinion of the IMT in the case of the United States el al. v. Goring 
et al., as follows : 

4 Article 10 of the Charter makes claim that the declaration of 
criminality against an accused organisation is final and cannot be 
challenged in any subsequent criminal proceeding against a member 
of the organisation ’. (IMT Trial of the Major War Criminals, 
Vol. I, page 255.) 

44 We quote further from the opinion in that case : 

4 In effect, therefore, a member of an organisation which the 
Tribunal has declared to be criminal may be subsequently convicted 
of the crime of membership and be punished for that crime by death. 
This is not to assume that international or military courts which will 
try these individuals will not exercise appropriate standards of justice. 
This is a far-reaching and novel procedure. Its application, unless 
properly safeguarded, may produce great injustice. . . . 

4 A criminal organisation is analogous to a criminal conspiracy 
in that the essence of both is co-operation for criminal purposes. 
There must be a group bound together and organised for a common 
purpose. The group must be formed or used in connection 
with the commission of crimes denounced by the Charter. Since 
the declaration with respect to the organisations and groups will, 
as has been pointed out. fix the criminality of its members, that 
definition should exclude persons who had no knowledge of the 
criminal purposes or acts of the organisation and those who were 
drafted by the State for membership, unless they were personally 
implicated in the commission of acts declared criminal by Article 
6 of the Charter as members of the organisation. Membership 
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alone is not enough to come within the scope of these declarations.’ 

(IMT Judgment, Vol. I, pages 255-256.) 

“ The Tribunal in that case recommended uniformity of treatment 
so far as practicable in the administration of this law, recognising, 
however, that discretion in sentencing is vested in the courts. Certain 
groups of the Leadership Corps, the SS, the Gestapo, the SD, were 
declared to be criminal organisations by the Judgment of the first 
International Military Tribunal. The test to be applied in determining 
the guilt of individual members of a criminal organisation is repeatedly 
slated in the opinion of the first International Military Tribunal. The 
test is as follows: those members of an organisation which has been 
declared criminal' who became or remained members of the organisation 
with know ledge that it was being used for the commission of acts declared 
criminal by Article 6 of the Charter, or who were personally implicated 
as members of the organisation in the commission of such crime ’ are 
declared punishable. 

•' Certain categories of the Leadership Corps are defined in the first 
International Military Tribunal Judgment as criminal organisations. 
We quote: 

The Gauleiters, the Kreisleiters, and the Ortsgruppenlciters 
participated, to one degree or another, in these criminal programmes. 
The Reichsleitung as the staff organi ation of the Party is also re¬ 
sponsible for these criminal programr...... as well as the heads of the 

various stall organisations of the Gaule ters and Kreisleiters. The 
decision of the I ribunal on these staff orginisations includes only the 
Amtsleiters who were heads of oftic;s on th e staffs of the Reichsleitung. 
Gauleitung, and Kreisleitung. Wi.h respect to other staff officers and 
party organisations attached to the Leadership Corps other than 
the Amtsleiters referred to above, the Tribunal will follow the sug¬ 
gestion ol the prosecution in excluding them from the declaration.’ 
< Trial of Major liar Criminals, Vol. I, page 261.) 

In like manner certain categories of the SD were defined as criminal 
organisations. Again, we quote : 

In dealing with the SD the Tribunal includes Amter III, VI, and 
VII of the RSHA, and all other members of the SD, including all local 
representatives and agents, honorary or otherwise, whether they were 
technically members of the SS or not, but not including honorary 
informers who were not members of the SS, and members of the 
Abwehr w ho were transferred to the SD.’ ( Trial of the Major War 
Criminals. Vol. I, pages 267-268.) 

In like manner certain categories of the SS were declared to con¬ 
stitute criminal organisations : 

In dealing with the SS the Tribunal includes all persons who had 
been officially accepted as members of the SS including the members 
of the Allgemeine SS, members of the Waffen SS, members of the SS 
lotenkopt Verbaende, and the members of any of the different 
police forces w ho were members of the SS. The Tribunal does not 
include the so-called SS riding units.’ (Trial of the Major War 
Criminals , Vol. I, page 273.) 


JOSEF ALTSTOTTER 67 

“ Control Council Law 10 provides that we are bound by the findings 
as to the criminal nature of these groups or organisations. However, 
it should be added that the criminality of these groups and organisations 
is also established by the evidence which has been received in the 
pending case. Certain of the defendants are charged in the indictment 
with membership in the following groups or organisations which have 
been declared and are now found to be criminal, to wit: the Leadership 
Corps, the SD, and the SS. In passing upon these charges against the 
respective defendants, the Tribunal will apply the tests of criminality 
set forth above.” 

Accordingly, in finding Oeschey guilty under Count Four, the Tribunal said. 

“ The defendant Oeschey is charged under Count Four of the indict¬ 
ment with being a member of the Party Leadership Corps at Gau 
level within the definition of membership declared criminal according 
to the Judgment of the first International Military Tribunal in the 
case against Goring et al.. . . Oeschey was provisionally commissioned 
with the direction of the legal office of the NSDAP in the Franconia 
Gau and served in that official capacity for a long time. In his testimony 
he states that from 1940 to 1942 he was solely in charge of the Gau 
legal office as section chief. The evidence clearly establishes the 
defendant’s voluntary membership as the chief of a Gau staff office 
subsequent to 1st September. 1939. The judgment of the first Inter¬ 
national Military Tribunal lists among the criminal activities of the 
Party Leadership Corps the following : 

• The Leadership Corps played its part in the persecution of the 
Jews. It was involved in the economic and political discrimination 
against the Jews which was put into effect shortly after the Nazis 
came into power. The Gestapo and SD were instructed to co¬ 
ordinate with the Gauleiters and Kreisleiters the measures taken in 
the pogroms of 9th and 10th November. 1938. The Leadership 
Corps was also used to prevent German public opinion from re¬ 
acting against the measures taken against the Jews in the East. On 
9th October, 1942, a confidential information bulletin was sent to all 
Gauleiters and Kreisleiters entitled ‘ Preparatory Measures for the 
Final Solution of the Jewish Question in Europe—Rumours Con¬ 
cerning the Conditions of the Jews in the East ’. This bulletin stated 
that rumours were being started by returning soldiers concerning 
the conditions of Jews in the East "fiich some Germans might not 
understand, and outlined in detail the official explanation to be given. 
This bulletin contained no explicit statement that the Jews were being 
exterminated, but it did indicate they were going to labour camps, 
and spoke of their complete segregation and elimination and the 
necessity of ruthless severity. . . . 

‘ The Leadership Corps played an important part in the ad¬ 
ministration of the slave labour programme. A Sauckel decree 
dated 6th April, 1942, appointed the Gauleiters as plenipotentiaries 
for labour mobilisation for their Gaue with authority to co-ordinate 
all agencies dealing with labour questions in their Gaue, with specific 
-authority over the employment of foreign workers, including their 
conditions of work, feeding, and housing. Under this authority the 
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Gauleiters assumed control over the allocation of labour in their Gaue, 
including the forced labourers from foreign countries. In carrying 
out this task the Gauleiters used many Party offices within their Gaue, 
including subordinate political leaders. For example, Sauckel's 
decree of 8th September, 1942, relating to the allocation for household 
labour of 400.000 woman labourers brought in from the East, estab¬ 
lished a procedure under which applications filed for such workers 
should be passed on by Kreisleiters, whose judgment was final. 

■ Under Sauckel's directive the Leadership Corps was directly 
concerned w ith the treatment given foreign workers, and the Gauleiters 
were specifically instructed to prevent ‘ politically inept factory 
heads ’ from gi\ing * too much consideration to the care of Eastern 
workers . 

' The Leadership Corps was directly concerned with the treat¬ 
ment of prisoners of war. On 5th November, 1941, Bom.ann 
transmitted a directive down to the level of Krcisleiter instructing 
them to insure compliance by the army with the recent directives of 
the Department of the Interior ordering that dead Russian prisoners 
of war should be buried wrapped in tar paper in a remote place 
without any ceremony or any decorations of their graves. On 
25th November, 1943. Bormann sent a circular instructing the 
Gauleiters to report any lenient treatment of prisoners of war. On 
13th September. 1944. Bormann sent a directive down to the level of 
Kreisleiter ordering that liaison be established between the Kreis¬ 
leiters and the guards of the prisoners of war in order “ better to 
assimilate the commitment of the prisoners of war to the political 
and economic demands 

The machinery of the Leadership Corps was also utilised in 
attempts made to deprive Allied airmen of the protection to which 
they were entitled under the Geneva Convention. On 13th March, 
1940. a directive of Hess transmitted instructions through the Leader¬ 
ship Corps down to the Blockleiter for the guidance of the civilian 
population in case of the landmg of enemy planes or parachutists, 
which stated that enemy parachutists were to be immediately arrested 
or “ made harmless 

As to his knowledge, the defendant Oeschey joined the NSDAP 
on 1st December, 1931. He was head of the Lawyers’ League for the 
Gau Franconia and a judicial officer of considerable importance within 
the Gaue. These offices would provide additional sources of informa¬ 
tion as to the crimes outlined. Furthermore, these crimes were of such 
wide scope and so intimately connected with the activities of the Gaulei- 
tung that it would be impossible for a man of the defendant's intelligence 
not to have known of the commission of these crimes, at least in part if 
not entirely.” 

On the other hand, of Rothaug it was said: “ Under Count Four he 
is charged with being a member of the Party Leadership Corps. He is 
not charged with membership in the SD. The proof as to Count Four 
establishes that he was Gauleiter ot the Lawyers’ League. The Lawyers’ 
League was a formation of the Party and not a part of the Leadership 
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Corps as determined by the International Military Tribunal in the case 
against Goring et al." 

Furthermore, Cuhorst was acquitted under Count Four, on the following 
grounds: 

“As to Count Four, the proof established that Cuhorst was a 
Gaustellenleiter and so a member of the Gau staff and a ‘ sponsoring ’ 
member of the SS. His function as Gaustellenleiter was that of a 
public propaganda speaker. 

“ In its Judgment the International Military Tribunal, in defining 
the members of the Party Leadership Corps who came under its decision 
as being members of a criminal organisation, states the following : 

4 The decision of the Tribunal on these staff organisations includes 
only the Amtsleiters who were heads of offices on the staffs ol the 
Reichs’eitung, Gauleitung, and Kreisleitung. With respect to other 
staff officers and Party organisations attached to the Leadership 
Corps other than the Amtsleiters referred to above, the Tribunal 
will follow the suggestion of the prosecution in excluding them from 
the declaration.’ 

44 There is no evidence in this case which shows that the office ot 
Gaustellenleiter was the head of any office on the staff of the Gauleitung. 

“ With regard to the SS the Judgment of the International Military 
Tribunal is as follows : 

4 The Tribunal declares to be criminal within the meaning 
of the Charter the group composed of those persons who had been 
officially accepted as members of the SS as enumerated in the preceding 
paragraph who became or remained members of the organisation 
with "knowledge that it w as being used for the commission of acts 
declared criminal by Article 6 of the Charter. . . . 

44 Referring back to the membership enumerated, the Judgment 
declares: 

4 In dealing with the SS. the Tribunal includes all persons who 
had been officially accepted as members of the SS, including the 
members of the Allgemeinc SS. members of the Waffen SS, members 
of the SS Totenkopf Verbaende, and the members of any of the 
different police forces who were members of the SS.' 

44 It is not believed by this Tribunal that a sponsoring membership 
is included in this definition." 

Finally, the findings of the Tribunal regarding Altstottcr’s guilt under 
Count Four are worth quoting at length, since they illustrate for instance 
the attitude taken by the Tribunal to the question of knowledge and assumed 
knowledge in respect of membership of criminal organisations : 

44 The evidence in this case clearly established that the defendant 
joined and retained his membership in the SS on a voluntary basis. In 
fact it appears that he took considerable interest in his SS rank and 
honours. The remaining fact to be determined is whether he had 
knowledge of the criminal activities of the SS as defined in the London 
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Charter. In this connection we quote certain extracts from the Judg¬ 
ment of the International Military Tribunal in the case of Goring 
el at. as to the SS : 

“ ' Criminal activities : SS units were active participants in the 
steps leading up to aggressive war. The Verfuegungstruppe was used 
in the occupation of the Sudetcnland. of Bohemia and Moravia, and in 
Memel. The Henlcin Free Corps was under the jurisdiction of the 
Reichsfiihrer SS for operations in the Sudetenland in 1938, and the 
Volksdeutsche Mittclstclle financed Fifth Column activities there. 

• The SS was even a more general participant in the commission 
of war crimes and crimes against humanity. Through its control 
o\er the organisation of the police, particularly the Security Police 
and SD. the SS was involved in all the crimes which have been out¬ 
lined in the section of this Judgment dealing with the Gestapo and 
SD. . . . The Race and Settlement Office of the SS, together with 
the Volksdeutsche Mittelstellc, were active in carrying out schemes 
for Germanisation of occupied territories according to the racial 
principles of the Nazi Party and were involved in the deportation of 
Jews and other foreign nationals. Units of the Waffen SS and 
Einsatzgruppen operating directly under the SS Main Office were 
used to carry out these plans. These units were also involved in the 
widespread murder and ill-treatment of the civilian population of 
occupied territories. . . . 

• From 1934 onwards the SS was responsible for the guarding and 
administration of concentration camps. The evidence leaves no 
doubt that the consistently brutal treatment of the inmates of con¬ 
centration camps was carried out as a result of the general policy of 
the SS. which was that the inmates were racial inferiors to be treated 
only with contempt. There is evidence that where manpower 
considerations permitted, Himmler wanted to rotate guard battalions 
so that all members of the SS would be instructed as to the proper 
attitude to take to inferior races. After 1942 when the concentration 
camps were placed under the control of the WVHA they were used 
as a source of slave labour. An agreement made with the Ministry 
of Justice on 18th September, 1942, provided that anti-social elements 
who had finished prison sentences were to be delivered to the SS to 
be worked to death. . . . 

* The SS played a particularly significant role in the persecution 
of the Jews. The SS was directly involved in the demonstrations of 
10th November. 1938. The evacuation of the Jews from occupied 
territories was carried out under the direction of the SS with the 
assistance of SS police units. The extermination of the Jews was 
carried out under the direction of the SS Central Organisations. 
It was actually put into effect by SS formations. . . . 

' It is impossible to single out any one portion of the SS which 
was not involved in these criminal activities. The Allgemeine SS was 
an active participant in the persecution of the Jew s and was used as a 
source of concentration camp guards. . . . 

* The Tribunal finds that knowledge of these criminal activities 
was sufficiently general to justify declaring that the SS was a criminal 


organisation to the extent hereinafter described. It does appear 
that an attempt was made to keep secret some phases of its activities, 
but its criminal programmes were so widespread, and involved 
slaughter on such a gigantic scale, that its criminal activities must have 
been widely known. It must be recognised, moreover, that the 
criminal activities of the SS follow ed quite logically from the principles 
on which it was organised. Every effort had been made to make the 
SS a highly disciplined organisation composed of the elite of National 
Socialism. Himmler had stated that there were people in Germany 
“ who become sick when they see these black coats ” and that he did 
not expect that “ they should be loved by too many ”... Himmler 
in a series of speeches made in 1943 indicated his pride in the ability 
of the SS to carry out these criminal acts. He encouraged his men 
to be “ tough and ruthless ” ; he spoke of shooting ' thousands of 
leading Poles”, and thanked them for their co-operation and lack of 
squeamishness at the sight of hundreds and thousands of corpses of 
their victims. He extolled ruthlessness in exterminating the Jewish 
race and later described this process as “ delousing ”. These speeches 
show that the general attitude prevailing in the SS was consistent 
with these criminal acts. . . . 

‘ In dealing with the SS the Tribunal includes all persons who had 
been officially accepted as members of the SS, including the members 
of the Allgemeine SS, membets of the Waffen SS, members of the SS 
Totenkopf Verbaende, and the members of any of the different police 
forces who were members of the SS. . . . 

‘ The Tribunal declares to be criminal within the meaning of the 
Charter the group composed of those persons who had been officially 
accepted as members of the SS as enumerated in the preceding para¬ 
graph who became or remained members of the organisation with know¬ 
ledge that it was being used for the commission of acts declared 
criminal by Article 6 of the Charter. . . . ’ 

“ In this regard the Tribunal is of the opinion that the activities of 
the SS and the crimes which it committed as pointed out by the Judg¬ 
ment of the fnternational Military Tribunal above quoted are of so 
wide a scope that no person of the defendant's intelligence, and one 
who had achieved the rank of Oberfuhrer in the SS, could have been 
unaware of its illegal activ ities, particularly a member of the organisation 
from 1937 until the surrender. According to his own statement, he 
joined the SS with misgivings, not only on religious grounds but also 
because of practices of the police as to protective custody in concentra¬ 
tion camps. 

“ Altstotter not only had contacts with the high-ranking officials of 
the SS, as above stated, but was himself a high official in the Ministry 
of Justice stationed in Berlin from June, 1943, until the surrender. He 
attended conferences of the department chiefs in the Ministry of Justice 
and was associated with the officials of the Ministry, including those in 
charge of penal matters. 

“ The record in this case shows as part of the defence of many of 
those on trial here that they claim to have constantly resisted the 
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Charter. In this connection we quote certain extracts from the Judg¬ 
ment of the International Military Tribunal in the case of Goring 
el al. as to the SS: 

•• ‘ Criminal activities: SS units were active participants in the 
steps leading up to aggressive war. The Verfuegungstruppe was used 
in the occupation of the Sudetenland. of Bohemia and Moravia, and in 
Memel. The Henlein Free Corps was under the jurisdiction of the 
Rcichsfiihrcr SS for operations in the Sudetenland in 1938, and the 
Volksdeutsche Mittelstelle financed Fifth Column activities there. 

• The SS was even a more general participant in the commission 
of war crimes and crimes against humanity. Through its control 
over the organisation of the police, particularly the Security Police 
and SD. the SS was involved in all the crimes which have been out¬ 
lined in the section of this Judgment dealing with the Gestapo and 
SD. . . . The Race and Settlement Office of the SS, together with 
the Volksdeutsche Mittelstelle, were active in carrying out schemes 
for Germanisation of occupied territories according to the racial 
principles of the Nazi Party and were involved in the deportation of 
Jews and other foreign nationals. Units of the Waffen SS and 
Einsatzgruppen operating directly under the SS Main Office were 
used to carry out these plans. These units were also involved in the 
widespread murder and ill-treatment of the civilian population of 
occupied territories. . . . 

• From 1934 onwards the SS was responsible for the guarding and 
administration of concentration camps. The evidence leaves no 
doubt that the consistently brutal treatment of the inmates of con¬ 
centration camps was carried out as a result of the general policy of 
the SS. which was that the inmates were racial inferiors to be treated 
only with contempt. There is evidence that where manpower 
considerations permitted, Himmler wanted to rotate guard battalions 
so that all members of the SS would be instructed as to the proper 
attitude to take to inferior races. After 1942 when the concentration 
camps were placed under the control of the WVHA they were used 
as a source of slave labour. An agreement made with the Ministry 
of Justice on 18th September. 1942, provided that anti-social elements 
who had finished prison sentences were to be delivered to the SS to 
be worked to death. . . . 

‘ The SS played a particularly significant role in the persecution 
of the Jews. The SS was directly involved in the demonstrations of 
10th November, 1938. The evacuation of the Jews from occupied 
territories was carried out under the direction of the SS with the 
assistance of SS police units. The extermination of the Jews was 
carried out under the direction of the SS Central Organisations. 
It was actually put into cfTect by SS formations. . . . 

' It is impossible to single out any one portion of the SS which 
was not involved in these criminal activities. The Allgemeine SS was 
an active participant in the persecution of the Jews and was used as a 
source of concentration camp guards. . . . 

• The Tribunal finds that knowledge of these criminal activities 
was sufficiently general to justify declaring that the SS was a criminal 
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organisation to the extent hereinafter described. It does appear 
that an attempt was made to keep secret some phases of its activities, 
but its criminal programmes were so widespread, and involved 
slaughter on such a gigantic scale, that its criminal activities must have 
been widely known. It must be recognised, moreover, that the 
criminal activities of the SS follow ed quite logically from the principles 
on which it was organised. Every effort had been made to make the 
SS a highly disciplined organisation composed of the elite of National 
Socialism. Himmler had stated that there were people in Germany 
“ who become sick when they see these black coats ” and that he did 
not expect that “ they should be loved by too many ”... Himmler 
in a series of speeches made in 1943 indicated his pride in the ability 
of the SS to carry out these criminal acts. He encouraged his men 
to be “ tough and ruthless ” ; he spoke of shooting " thousands of 
leading Poles”, and thanked them for their co-operation and lack of 
squeamishness at the sight of hundreds and thousands of corpses of 
their victims. He extolled ruthlessness in exterminating the Jewish 
race and later described this process as “ delousing ”. These speeches 
show that the general attitude prevailing in the SS was consistent 
with these criminal acts. . . . 

* In dealing with the SS the Tribunal includes all persons w ho had 
been officially accepted as members of the SS, including the members 
of the Allgemeine SS, membeis of the Waffen SS, members of the SS 
Totenkopf Verbaende, and the members of any of the different police 
forces who were members of the SS. . . . 

4 The Tribunal declares to be criminal within the meaning of the 
Charter the group composed of those persons who had been officially 
accepted as members of the SS as enumerated in the preceding para¬ 
graph who became or remained members of the organisation w ith know¬ 
ledge that it was being used for the commission of acts declared 
criminal by Article 6 of the Charter. . . . ’ 

44 In this regard the Tribunal is of the opinion that the activities of 
the SS and the crimes which it committed as pointed out by the Judg¬ 
ment of the International Military Tribunal above quoted are of so 
wide a scope that no person of the defendant’s intelligence, and one 
who had achieved the rank of Oberfiihrer in the SS, could have been 
unaware of its illegal activities, particularly a member of the organisation 
from 1937 until the surrender. According to his own statement, he 
joined the SS with misgivings, not only on religious grounds but also 
because of practices of the police as to protective custody in concentra¬ 
tion camps. 

44 Altstotter not only had contacts with the high-ranking officials of 
the SS, as above stated, but was himself a high official in the Ministry 
of Justice stationed in Berlin from June, 1943, until the surrender. He 
attended conferences of the department chiefs in the Ministry of Justice 
and was associated with the officials of the Ministry, including those in 
charge of penal matters. 

44 The record in this case shows as part of the defence of many of 
those on trial here that they claim to have constantly resisted the 
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encroachment of the police under Himmler and the illegal acts of the 
police. 

“ Documentary evidence shows that the defendant knew of the 
evacuation of Jews in Austria and had correspondence with the Chief of 
the Security Police and Security Service regarding witnesses for the 
Hereditary Biological Courts. This correspondence states : 

‘ If the Residents’ Registration Office or another police office 
gives the information that a Jew has been deported, all other inquiries 
as to his place of abode as well as applications for his admission of 
hearing or examination are superfluous. On the contrary, it has to 
be assumed that the Jew is not attainable for the taking of evidence.’ 

it also quotes this significant paragraph : 

’ If in an individual case it is to the interest of the public to make 
an exception and to render possible the taking of evidence by special 
provision of persons to accompany and means of transportation for 
the Jew, a report has to be submitted to me in which the importance 
ot the case is explained. In all cases offices must refrain from direct 
application to the offices of the police, especially also to the Central 
Office for the Regulation of the Jewish Problem in Bohemia and 
Moravia at Prague, for information on the place of abode of deported 
Jews and their admission, hearing, or examination.’ 

He was a member of the SS at the time of the pogroms in Novem¬ 
ber, 1938, ‘ Crystal Week in which the IMT found the SS to have had 
an important part. Surely, whether or not he took a part in such' 
activities or approved of them, he must have known of that part which 
was played by an organisation of which he was an officer. As a lawyer 
he knew that in October of 1940 the SS was placed beyond reach of the 
law. As a lawyer he certainly knew that by the 13th Amendment to the 
Citizenship Law the Jews were turned ovt r to the police and so finally 
deprived of the scanty legal protection they had theretofore had. He 
also knew, for it was part ot the same law, of the sinister provisions 
tor the confiscation of property upon death of the Jewish owners, by 
the police. 

" Notwithstanding these facts, he maintained his friendly relations 
with the leaders of the SS, including Himmler. Kaltenbrunner, Gebhardt, 
and Berger. He refers to Himmler, one of the most sinister figures in 
the Third Reich, as his old and trusty friend’. He accepted and 
retained his membership in the SS, perhaps the major instrument of 
Himmler s power. Conceding that the defendant did not know of the 
ultimate mass murders in the concentration camps and by the Einsatz- 
gruppen, he knew the policies of the SS and, in part, its crimes. Never¬ 
theless he accepted its insignia, its rank, its honours, and its contacts 
w ith the high figure. of the Nazi regime. These were of no small signifi¬ 
cance in Nazi Germans. For that price he gave his name as a soldier 
and a jurist of note and so helped to cloak the shameful deeds of that 
organisation from the eyes of the German people. 

L pon the evidence in this case it is the judgment of this Tribunal 
that the defendant Altstotter is guilty under Count Four of the 
Indictment.” 




JOSEF ALTSTOTTER 


73 


(xv) General Remarks Regarding the Responsibility of the Accused 
At an early point in its Judgment the Tribunal stated that: 

“ The prosecution has introduced evidence concerning acts which 
occurred before the outbreak of the war in 1939. Some such acts are 
relevant upon the charges contained in Counts 2, 3 and 4, but as stated 
by the prosecution, ‘ None of these acts is charged as an independent 
offence in this particular indictment.’ We direct our consideration 
to the issue of guilt or innocence after the outbreak of the war in 
accordance with the specific limitations of time set forth in Counts 
2, 3 and 4 of the indictment. In measuring the conduct of the indiv idual 
defendants by the standard of Control Council Law 10. we are also 
to be guided by Article 2, paragraph 2, of that law, which provides that 
a person is deemed to have committed a crime as defined in paragraph 1 
of Article 2, if he was ‘ (a) a principal or (b) was an accessory to the 
commission of any such crime or ordered or abetted the same or (c) 
took a consenting part therein or (d) was connected with plans or 
enterprises involving its commission or (e) was a member ot anv 
organisation or group connected with the commission ot any such 

i It 

crime . . . 

Immediately before reviewing the evidence relating to the changes to the 
German legal system made under Nazi rule from 1933 onwards, the Tribunal 
said: 

“ The conduct of the defendants must be seen in a context of prepara¬ 
tion for aggressive war, and must be interpreted as within the framework 
of the criminal law and judicial system of the Third Reich. V\e shal, 
therefore, next consider the legal and judicial process by which the 
entire judicial system was transformed into a tool for the propagation 
of the National Socialist ideology, the extermination of opposition 
thereto, and the advancement of plans for aggressive war and world 
conquest. Though the overt acts with which the defendants are 
charged occurred after September, 1939, the evidence now to be con- 
sidered will make clear the conditions under which the detendants 
acted and will show knowledge, intent, and motive on their part, tor in 
the period of preparation some of the defendants played a leading part 
in moulding the judicial system which they later emploved. 

Finally, before delivering sentence, the Tribunal added : ” As we have 
said, the defendants are not charged with specific overt acts against name 
victims : They are charged with criminal participation in governmenta v 
organised atrocities and persecutions unmatched in the annals ot 
Our judgments are based upon a consideration of all ot the evidence which 
tends to throw' light upon the part which these detendants plaved in the entire 
tragic drama. We shall, in pronouncing sentence, give due consideration 
to circumstances of mitigation and to the proven character and motives o 
the respective defendants.” 

6. DISSENTING JUDGMENT BY JUDGE BLAIR 

After the reading of the Judgment of the Tribunal, Judge Blair stated: 
“ I wish to file a dissenting opinion with regard to one aspect of the source 01 
authority of Control Council Law 10." 
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" In Judge Blair's opinion, ‘ No authority or jurisdiction to deter¬ 
mine the question of the present status of belligerency as the occupa¬ 
tion of Germany has been given this Tribunal. This question of 
present belligerency of occupation rests solely within the jurisdiction 
of the military occupants and the executives of the nations which the 
members of the Allied Control Council represent. The determination 
by this Tribunal that the present occupation of Germany by the Allied 
powers is not belligerent may possibly involve serious complications 
with respect to matters solely within the jurisdiction of the military 
and executive departments of the governments of the Allied Powers.” 

Judge Blair quoted a number of provisions from the United States Basic 
Field Manual (Rules of Land Warfare), and claimed that: “ There has been 
no act or declaration of the Allied pow ers, either before or since their occupa¬ 
tion of Germany under the terms of the unconditional surrender, which 
could possibly be construed as showing that they intend by the 
subjugation and occupation of Germany to transfer her sovereignty to 
themselves." His conclusion was as follows: 

I he declaration made in the Judgment that Germany has been 
subjugated by military conquest and that therefore her sovereignty 
has been transferred to the successful belligerent Allied powers cannot 
be sustained either as a matter of fact or under any construction of the 
toregoing rules of land warfare. The control and operation of Germany 
under the Allied Powers’ occupation is provisional. It does not 
transfer any sovereign power of Germany other than for the limited 
purpose of keeping the peace during occupancy, and for the ultimate 
rectification of the evils brought about by the Nazi regime and mili¬ 
tarism, and in order to destroy such influences and to aid in the establish¬ 
ment of a government in and for Germany under which she may in 
the future earn her place in the comity of nations. In any event this 
Tribunal has no power or jurisdiction to determine such questions.” 

Judge Blair's dissenting opinion was elaborated at some length. He 
concluded by making some remarks regarding the findings of the Tribunal 
on Count One of the indictment.! 1 ) 


7. THE FINDINGS AND SENTENCES 

Schlegelberger was found guilty of having committed war crimes and 
crimes against humanity. After finding that there was sufficient evidence 
to state that it was a draft of Schlegelberger's which constituted the basis of 
the law against Poles and Jews of 4th December, 1941, the Tribunal held 
that: “ In this respect he was not only guilty of participation in the racial 
persecution of Poles and Jews ; he was also guilty of violation of the laws and 
customs of war by establishing that legislation in the occupied territories 
of the East. The extension of this type of law into occupied territories 
was in direct violation of the limitations imposed by the Hague Convention, 
which we have previously cited.” The defendant was sentenced to imprison¬ 
ment for life. 

(>) See p. 110. 
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Klemm was also found guilty of having committed war crimes and 
crimes against humanity. The Tribunal added : “ We find no evidence 
warranting mitigation of his punishment." Klemm also received a sentence 
of imprisonment for life. 

Of Rothenberger the Tribunal concluded that: “ The defendant Rothen- 
berger is guilty of taking a minor but consenting part in the Night and Fog 
programme. He aided and abetted in the programme of racial persecution, 
and notwithstanding his many protestations to the contrary, he materially 
contributed toward the prostitution of the Ministry of Justice and the courtv 
and their subordination to the arbitrary will of Hitler, the Party minions, 
and the police. He participated in the corruption and perversion of the 
judicial system. The defendant Rothenberger is guilty under Count; Two 
and Three of the indictment.” He was sentenced to imprisonment for 
seven years. 

Concerning Lautz’s connection with the Nacht und Nebel Decree the 
Tribunal said that: “ The Chief Public Prosecutor of the People's Court 
zealously enforced the provisions of this decree, and his conduct in so 
doing violated the laws and customs of war and the provisions of Control 
Council Law 10.” The Tribunal also concluded that: ” The defendant 
Lautz is guilty of participating in the national programme of racial exter¬ 
mination of Poles by means of the perversion of the law of high treason 
. . . We have cited a few cases which are typical of the activities ot the 
prosecution before the People’s Court in innumerable cases. The captured 
documents which are in evidence establish that the defendant Lautz was 
criminally implicated in enforcing the law against Poles and Jews which we 
deem to be a part of the established governmental plan for the extermination 
of those races. He was an accessory to and took a consenting part in the 
crime of genocide.” The Tribunal added : 

“ He is likewise guilty of a violation of the laws and customs ot 
war in connection with prosecutions under the Nacht und Nebel Decree, 
and he participated in the perversion of the laws relating to treason and 
high treason under which Poles guilty of petty offences were executed. 
The proof of his guilt is not, however, dependent solely on captured 
documents or the testimony of prosecution witnesses. He is convicted 
on the basis of his own sworn statements. Defendant is entitled to 
respect for his honesty, but we cannot disregard his incriminating 
admissions merely because we respect him for making them. 

“ There is much to be said in mitigation of punishment. Lautz 
was not active in Party matters. He resisted all efforts of Party officials 
to influence his conduct but yielded to influence and guidance from 
Hitler through the Reich Ministry of Justice, believing that to be 
required under German law. He was a stem man and a relentless 
prosecutor, but it may be said in his favour that if German law were a 
defence, which it is not, many of his acts would be excusable. 

“ We find the defendant Lautz guilty as charged upon Counts Two 
and Three of the indictment.” 

Lautz received a sentence of ten years' imprisonment. 

Of Mettgenberg it was said: “ We find defendant Mettgenberg to be 
guilty under Counts Two and Three of the indictment. The evidence shows 
beyond a reasonable doubt that he acted as a principal, aided, abetted. 
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and was connected with the execution and carrying out of the Hiller Night 
and Fog Decree in violation of numerous principles of international law, as 
has been heretofore pointed out in this Judgment.” This defendant w'as also 
awarded a sentence of ten years' imprisonment. 

Von Ammon was also found guilty of having committed war crimes and 
crimes against humanity. His sentence was also one of imprisonment for 
ten years. 

It was held that Joel “ took an active part in the execution of the plan 
or scheme for the persecution and extermination of Jews and Poles 
The Tribunal added : " Concerning Joel's membership in the SS and SD, 
a consideration of all the evidence convinces us beyond a reasonable doubt 
that he retained such membership with full knowledge of the criminal 
character of those organisations. No man who had his intimate contacts 
with the Reich Security Main Office, the SS, the SD. and the Gestapo could 
possibly have been in ignorance of the general character of those organisa¬ 
tions. 

“ We find defendant Joel guilty under Counts Two, Three and Four.” 
Joel also received a sentence often years’ imprisonment. 

Rothaug was found not guilty of committing war crimes or of membership 
in criminal organisations, but guilty under Count Three (Crimes against 
Humanity). The Tribunal commented : “ In his case we find no mitigating 
circumstances ; no extenuation.” Rothaug was sentenced to imprisonment 
for life. 

The Tribunal found “ the defendant Oeschey guilty under Counts Three 
and Four of the indictment. In view of the sadistic attitude and conduct 
of the defendant, we know of no just reason for any mitigation of punish¬ 
ment." Oeschey also received a life sentence. 

Altstotter was found not guilty of committing war crimes and crimes 
against humanity but guilty of membership of a criminal organisation. He 
was sentenced to imprisonment for five years. 

The defendants Barnickel, Petersen, Nebelung and Cuhorst were found 
not guilty under the counts charged against them.(’) 

At the time when this volume went to press, the sentences had not yet 
been approved by the Military Governor. 

B. NOTES ON THE CASE 

1. The Limitations Placed Upon the Present Commentary 

The Justice Trial is the first of the Nuremberg “ Subsequent Proceedings ” 
to be reported in these volumes.! 2 ) While the trial is unique among these 
cases in so far as the defendants were all former officials of the Reich 
Ministry of Justice or otherwise directly concerned in the administration 
of justice in Germany, many of its features and of the problems discussed in 
the Judgment of the Tribunal before w hich it was conducted were common to 
several or most of the other trials held before United States Military 
Tribunals in Nuremberg. Since it is hoped to publish in the present series 

C) Regarding the reasons for Cuhorst's acquittal, see p. 69. 

t 1 ) See p. 2, footnote I, and pp. 26-38. 
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reports on a majority of these trials, it has been thought desirable not to 
comment at length at this stage on certain points which also arise in other 
trials to be reported upon later. 

Thus, for instance, it will suffice at this point to state, regarding the 
question of Criminal Organisations , first that the Tribunal found Altstotter 
guilty only under Count Four, which alleged membership of such organisa¬ 
tions, and that the punishment awarded to the accused for such guilt was 
imprisonment for five years; secondly that, in finding Rothaug and Cuhorst 
not guilty under Count Four the Tribunal ruled that neither a Gausteilen- 
leiter nor a " sponsoring *’ member of the SS, nor a member of the German 
Lawyers’ League could be regarded as a member of an organisation declared 
criminal by the International Military Tribunal ;(') and thirdly that in the 
course of its Judgment the United States Military Tribunal made some 
interesting observations relating to the requirement of knowledge which 
enters into the definition set out by the International Military Tribunal of 
responsibility on the grounds of membership of such organisations.! 2 ) 
The attitude taken by the Tribunal on this question of knowledge may be 
judged for instance from its statement that no man with Joel's intimate 
contacts with the Reich Security Main Office, the SS, the SD and the 
Gestapo “ could possibly have retained membership of the second and third 
mentioned organisations without knowledge of their criminal character." ( :l ) 
The crimes of the Leadership Corps of the Nazi Party, ruled the Tribunal at 
another point in its Judgment, were of such wide scope and were so intimately 
connected with the activities of the Gauleitung that “ it would be impossible 
for a man of the defendant's (Oeschey’s) intelligence not to have known of 
the commission of these crimes, at least in part if not entirely.”! 4 ) Finally, 
of Altstotter's guilt under Count Four, the Tribunal said, inter alia : " that 
the activities of the SS and the crimes which it committed as pointed out by 
the Judgment of the International Military Tribunal above quoted are of so 
w ide a scope that no person of the defendant's intelligence, and one w ho had 
achieved the rank of Oberfiihrer in the SS. could have been unaware of its 
illegal activities, particularly a member of the organisation from 1937 until 
the surrender. According to his own statement, he joined the SS with 
misgivings, not only on religious grounds bat also because of practices of 
the police as to protective custody in concentration camps. ... He was 
a member of the SS at the time of the pogroms in November, 1938,' Crystal 
Week ’, in which the International Military Tribunal found the SS to have 
had an important part. Surely whether or not he took a part in such activ¬ 
ities or approved of them, he must have known of that part which was played 
by an organisation of which he was an officer.”( 5 ) These extracts from its 
Judgment are sufficient to show that the Tribunal was willing, in suitable 
instances, to assume knowledge on the part of defendants of the criminal 
purposes of the organisations referred to, though it should be added that 
Altstotter for instance was not found guilty on the basis of presumed know¬ 
ledge alone.( 6 ) 

(>) See pp. 68-9. 

( 2 ) See pp. 66 and 69. 

( 3 ) See p. 76. (Italics inserted.) 

( 1 ) See p. 68. (Italics inserted.) 

( 5 ) See pp. 71 and 72. (Italics inserted.) 

(“) See pp. 71-72. 


78 


JOSEF ALTSTOTTER 


The plea of alleged legality or compulsion under municipal law was raised 
during the Justice Trial( l ) but it is not discussed at length here since it has 
already received treatment in a previous volume of this series, where a 
reference to the contribution made to the law on this point by the present 
Tribunal is included.! 2 ) 

If compliance with domestic law and superior orders does not automatically 
free from criminal responsibility administrative officials and members of 
military and para-military forces, it is certainly not possible to recognise 
such a defence in the case of judges whose position vis-a-vis their own 
governments and their statutes is certainly stronger and more independent 
than that of an administrative official or of a member of the forces, even 
taking into account the evidence produced during the present trial of the 
pressure brought to bear upon the German judges by the Nazi Party hierarchy. 
The statutes and regulations under which the defendants acted constituted 
superior orders of a less rigorous type than those applicable to military 
personnel, because, in general, judges are freer to resign from their positions 
or refuse a certain assignment than are military personnel; military dis¬ 
cipline. especially in time of war, is more severe and of a different type, 
military orders are stricter and less general than are statutory norms and 
allow less exercise of discretion, and disobedience to a military order may 
bring swifter and sterner punishment to military personnel than would the 
lenient interpretation of a statute by judicial personnel. 

Counsel for Cuhorst claimed that a judge “ enjoys a special position 
in penal law ”, but added that: “ All this does not, of course, preclude 
one from calling a judge to account for wilful miscarriage of justice.” 
The Tribunal saw “ no merit in the suggestion that Nazi judges are entitled 
to the benefit of the Anglo-American doctrine of judicial immunity ”( 3 ) 
and treated the accused according to the established principles relating to 
superior orders. 


2. CRIMES AGAINST HUMANITY 

It is not proposed to deal at any length with the difficult question of 
crimes against humanity in the present notes since it is prominent in many 

(') See pp. 48-49. The prosecution quoted in argument not only paragraph 4 (b) of 
Article II of Law No. 10, but also paragraph 4 (a), which provides that: 

" (a) The official position of any person, whether as Head of State or as responsible 
official in a Government Department, does not free him from responsibility for a 
crime or entitle him to mitigation of punishment.” 

The defence claimed that it was ” doubtlul whether a German judge can be regarded at 
all as a government official in the sense of the Control Council Law. The defence also 
maintained that Control Council Law No. 10, Article II, paragraph 4(b) referred to orders 
ot a government or superior but could not be taken to include within its scope “ formal 
law which a judge " was bound to take into consideration.” These arguments were 
rejected by the Tribunal and, whatever the wording of Law No. 10, it is settled law that 
legality or compulsion under municipal law does not constitute a complete defence in war 
crime trials. As defence counsel pointed out, the Courts and legal authorities of various 
countries have declared that municipal law must prevail over international law ; but a 
Court administering the laws and customs of war, a part of international law, is not bound 
by such a rule. (See the reference contained in the next footnote.) 

(-.) See Volume V, pp. 22-4. 

(’) See p. 50. 
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of the other Subsequent Proceedings trials which have not yet been reported 
and can profitably receive further treatment in a later volume.! 1 ) All 
that will appear in these pages is a brief indication of some aspects of the 
attitude to the point taken by the Tribunal conducting the present trial, 
particularly regarding the difference between war crimes and crimes against 
humanity. 

In the first place it is clear that war crimes may also constitute crimes against 
humanity ; the same offences may amount to both types of crime. II 
war crimes are shown to have been committed in a widespread, systematic 
manner, on political, racial or religious grounds, they may amount also to 
crimes against humanity. The wording of the indictment shows that the 
prosecution regarded certain alleged acts as constituting both war crimes 
and crimes against humanity : the details set out under Count Two were 
incorporated under Count Three “ by reference ”,( 2 ) and it seems that the 
Tribunal was willing to agree that acts taken in pursuance of the Nacht und 
Nebel plan constituted crimes against humanity as well as war crimes.! 3 ) 
So also the prosecution on charges of high treason of Poles who attempted 
to escape from the Reich,( 4 ) and other forms of racial persecution carried 
out in occupied territory.! 5 ) In general the Tribunal pointed out that Article 
II, paragraph 1(c), Control Council Law No. 10, which defines crimes against 
humanity, prohibited “ not only war crimes, but also acts not included w ithin 
the preceding definition of war crimes.”! 6 ) 

In the second place, it is established that the possible victims of crimes 
against humanity form a wider group than the possible victims of war 
crimes. The latter category comprises broadly speaking! 7 ) the nationals 
or armed forces of belligerent countries or inhabitants of territories occupied 
after conquest against whom offences are committed by enemy nationals 
as long as peace has not been declared. 

Crimes against humanity on the other hand may be committed also by 
German nationals against other German nationals or any stateless person.! 8 ) 

It must be noted, thirdly, that isolated offences do not constitute crimes 
against humanity ; fourthly, that the Tribunal regarded the proof of systema¬ 
tic governmental organisation of the acts as a necessary element of crimes 
against humanity ; and fifthly, that according to the Tribunal, if the offences 
are not “ Atrocities and offences ”, as defined in Law No. 10, and committed 
against civilian populations, but amount to persecutions, they must be 

0) See, however, an exhaustive examination of the development of the concept of 
crimes against humanity up to the end of 1946 by Dr. Egon Schwelb in British Yearbook of 
International Law, 1946, pp. 178-226. 

(*) See p. 4. 

(*) See pp. 56 and 75-6. 

(*) See p. 53. 

( 5 ) See p. 64. 

( e ) See p. 39. (Italics inserted.) 

( ; ) As an illustration of the difficulty involved in an attempt to define shortly yet with 
complete accuracy and generality the possible victims of war crimes, compare Article I of 
the French Ordinance of 28th August, 1944. quoted on p. 93 of Volume III of this series, 
and also Article 1 of the Norwegian Law of 13th December, 1946, quoted on p. 83 of the 
same volume. See p. 39 of the present volume. 

(“) See p. 40. 
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persecutions on political , racial or religious grounds. The Judgment stated 
that: 

•* We hold that crimes against humanity as defined in Control 
Council Law 10 must be strictly construed to" exclude isolated cases of 
atrocities or persecutions whether committed by private individuals 
or by a governmental authority. As we construe it, that section provides 
lor the punishment of crimes committed against German nationals 
only where there is proof of conscious participation in systematic 
goveramentally organised or approved procedures, amounting to 
atrocities and offences of that kind specified in the act and committed 
against populations or amounting to persecutions on political, racial, 
or religious grounds.”! 1 ) 

It is clear that all three of the criteria contained in the last paragraph 
would prevent some war crimes from constituting also crimes against 
humanity, and lest the evidence set out previously in this volume,! 2 ) relating 
to any individual accused found guilty of having committed crimes against 
humanity, should appear to bear out insufficiently the finding that more 
than isolated acts must be proved, it should be said that the summary of 
evidence provided in these pages relates only a fraction of the evidence 
which the Tribunal recalled in its Judgment, and that the Tribunal itself 
pointed out that ” Concerning those defendants who have been found 
guilty, our conclusions are not based solely upon the facts which we have 
set forth in the separate discussions of the individual defendants. In the 
course of nine months devoted to the trial and consideration of this case, 
we have reached conclusions based upon evidence and observation of the 
defendants which cannot fully be documented within the limitations of time 
and space allotted to us.” 

The need for ppoof of systematic governmental organisation is of interest 
in connection with the plea of superior orders ; the Tribunal pointed out 
that: It can scarcely be said that govemmertal participation, the proof 

of which is necessary for conviction on a charge of committing crimes 
against humanity!, van also be a defence to the charge.”! 3 ) 

The Tribunal regarded Oeschey’s decision condemning to death the 
accused Count as an act of political persecution constituting participation 


r V f p. 40 where it is said that: “ It is not the isolated crime by a private 

r n u w £‘ ch ,s condemned, nor is it the isolated crime perpetrated bv the 

German Reich through its otlicers against a private individual ”. In their closing speech 
lrL f>r | 0 ^ CUtl0n | haJ claimed that, once the necessary knowledge and intent had been 
proved. in order to establish the guilt of any of the foregoing defendants of a Crime 

d^ht one Ur r?nh y ’ "ic onl >' necessar > 10 establish by the evidence bevond a reasonable 
doubt one further ultimate fact ; namely, that on one occasion, thi defendant acted 
as a principal, or an accessory or aided or abetted a murder, an act of extermination an 
enslavement, an imprisonment or an act of persecution on racial, political or religious 
grounds or that the delendant. on one occasion, took a consenting part [n or w-as 
sn nn ™’| C > d WUh , a plan or enterprise which resulted in a murder, an acf of extermination 
religfous 3 groiands. ”" ,mprisonmem or a " of persecution on racial“S £ 

<•) See pp. 10-26. 

( 3 ) Sec p. 49. 
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in crimes against humanity,(‘) and on the other hand, it should be noted 
that, whereas the indictment charged the taking part in Hitler's programme 
of inci‘ ; ng the German civilian population to murder Allied airmen forced 
down within the Reich as both a war crime and a crime against humanity,! 2 ) 
the Judgment, in dealing with Klemm's responsibility in this connection, 
spoke only of such participation as being in violation of the laws of war. 

The Judgment contains some further interesting passages indicating 
the limits to which the Tribunal was willing to go in regarding as crimes 
against humanity injuries done by Germans to other Germans. The 
Tribunal indicated four types of law the enforcement of which it would not 
normally regard as being illegal,! 3 ) but. it went on, ” all of the laws to 
which we have referred could be and were applied in a discriminatory manner 
and in the case of many, the Minjstry of Justice and the courts enforced 
them by arbitrary and brutal means, shocking the conscience ol mankind 
and punishable here.'V) At a later point, the Tribunal ruled that : " This 
was the situation in a number of cases tried by Rothaug and Oeschey : and 
proceeding to cite instances of the arbitrary behaviour of these two accused, 
and of their insulting attitude toward accused persons, while acting in a 
judicial capacity. On the other hand, of Cuhorst the Tribunal said : There 
are many affidavits and much testimony in the record as to the defendant s 
character as a fanatical Nazi and a ruthless judge. There is also much evi¬ 
dence as to the arbitrary, unfair, and unjudicial manner in which he conducted 
his trials ”, but “ from the evidence available, this Tribunal does not con¬ 
sider that it can say beyond a reasonable doubt that the defendant was 
guilty of inflicting the punishments which he imposed on racial grounds or 
that "it can say beyond a reasonable doubt that he used the discriminatory 
provisions of the Decree Against Poles and Jews to the prejudice of the 
Poles whom he tried.” 


In view of the Tribunal’s findings regarding Cuhorst, it seems safe to say 
that Rothaug and Oeschey were found guilty of crimes against humanity 
no: merely because arbitrary behaviour in court was proved but because 
it had been shown that such behaviour amounted to a participation in a 
persecution on political, racial or religious grounds. 

It appears probable that the same approach explains the true meaning 

' f i, DD 09 a00 The Tribunal did not, however.attempl 10 define the word " political ‘ ’ 
or dir^UvTo answer the interesting point, raised implicitly in a passage in the Prosecutor s 
closing s^h.-uf whoi mind must the act have appeared to have a political motive ? 

The pa3sa ^f in a f/°^ t e g orv of cases upon political grounds, we must remember 
that 3ilical ' in Law No. 10, written to apply in the Third Reich, cannot be read 
in the sense of political ’ as that is known in countries which enjoy a two or more 
party svstem. ‘ Political' as all Nazi judges construed it—and the defendant Cuhorst 
construed it—meant any person who was opposed to the policies ol the Third Reich, 
and being opposed to the policies of the Third Reich was in turn construed as meaning 
the doing of an act which was contrary to the successful conduct of the war. 

“ Under this definition of * political \ the prosecution contends that the death 
sentence against the 65 year old senile Schmidt lor taking cigarettes front postal 
packages was an act of extermination on political grounds. Schmidt, in fact, was a 
rather useless eater, and for this reason, he would constitute a person in the com¬ 
munity who should be exterminated by Cuhorst's standards, but in addition, his 
taking of cigarettes that were allegedly intended for soldiers certainly constituted 
political opposition to the aims of the Reich as Cuhorst saw it, and justified his death 
sentence on that ground.” 

! a ) See p. 4. 

! a ) See pp. 51-2. 

(<j See p. 52. fftalics inserted.) 
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of those passages in the Judgment which seem at first glance to indicate 
that the Tribunal regarded the degradation of the German legal system as 
itself being criminal in character. Thus, the Tribunal devoted a considerable 
part of its Judgment to a preliminary account of the steps whereby, from 
1933 onwards, this legal system was turned into an instrument of Nazi 
policy, whereby, for instance, the control of Hitler and his associates over the 
judicial machine was promoted, the degree of discretion left to the judges 
and the Ministry of Justice, and the severity of the criminal law was in¬ 
creased, and " a loose concept concerning the definition of crime ” developed. 
The evidence which was cited by the Tribunal relating to individual accused 
included much of the same character; such facts concerning Rothenberger 
and Lautz which appear earlier in these pages were set out at greater length 
in the Judgment. 1 The main provisions of a decree of 21 st March, 1942, 
signed by Hitler, and those of a decree of 31st August, 1942, signed by 
Schlegelberger, were alike quoted in the Judgment; each decree provided for 
the achievement of shorter legal proceedings, but neither was on its face 
obviously illegal. The Tribunal also related in its Judgment how Schlegel- 
berger quashed a sentence passed on a German police officer who had obtained 
a confession by beating an accused named Bloeding.(-) 

As a final example of the many passages in the Judgment devoted to a 
description of the degradation of the German legal system, it would be in 
place to quote one of three " case histories ” by which the Tribunal sought 
to " illustrate three different methods by which Hitler, through the Ministry 
of Justice, imposed his will in disregard of judicial proceedings". It will 
be noted that the offence committed by the victim is not stated : 

“ One Schlitt had been sentenced to a prison term, as a result of 
which Schlegelberger received a telephone call from Hitler protesting 
the sentence. In response the defendant Schlegelberger on 24th March, 
1942, wrote in part as follows : 

‘I entirely agree with your demand, my Fuhrer, for very severe 
punishment for crime, and 1 assure you that the judges honestly wish 
to comply with your demand. Constant instructions in order to 
strengthen them in this intention, and the increase of threats of legal 
punishment, have resulted in a considerable decrease of the number 
of sentences to which objections have been made from this point of 
view, out of a total annual number of more than 300,000. 

' I shall continue to try to reduce this number still more, and if 
necessary, I shall not shrink from personal measures, as before. 

‘ In the criminal case against the building technician Ewald 
Schlitt from Wilhelmshaven, l have applied through the Public 
Prosecutor for an extraordinary plea for nullification against the 
sentence, at the Special Senate of the Reich Court. I will inform 
you of the verdict of the Special Senate immediately it has been 
given 

It seems probable that the Tribunal set out the sets of facts referred to 
above not as evidence of crime eis ipsis but as examples of what would 
constitute crimes against humanity if the necessary legal elements contained 
in the definition of crimes against humanity were also present. In other words, 
it is probably true to say that the Tribunal regarded as constituting crimes 
against humanity not merely a series of changes made in the legal system 

(') See pp. 16and 17. (*) Seep. 11. 
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of Germany but a series of such alterations as involved or were pursuant to 
persecutions on political, racial or religious grounds, or (perhaps) such as 
led to the commission of “ Atrocities and offences, including but not 
limited to murder, extermination, enslavement, deportation, imprisonment, 
torture, rape, or other inhumane acts committed against any civilian popula¬ 
tion The Tribunal did not attempt to throw light on the exact significance 
of the w ords just quoted, however, and it seems that it preferred to regard as 
its main criterion the words : “ persecutions on political, racial or religious 
grounds ”, which also appear in the definition of crimes against humanity 
in Article II (t) of Law No. 10. Had the Tribunal been willing to interpret 
widely the words “ Atrocities and offences ... ”, etc., it seems likely that 
Cuhorst would have been found guilty of committing crimes against humanity 
since the " arbitrary, unfair and unjudicial manner in which he conducted 
his trials ”, and the resulting penalties, were both proved, and what saved 
him from a finding of guilty was the fact that he did not take part in a persecu¬ 
tion on racial grounds.! 1 ) 

The prosecution appears indeed to have regarded the whole ol the 
definition of crimes against humanity contained in Law No. 10 as being 
governed by the words " on political, racial or religious grounds . as can 
be seen from the following passage taken from their closing speech : 

“ We contend, therefore, that Law 10, when properly construed, 
makes the crimes of murder, enslavement and imprisonment, normally 
national in character, international, when they follow a pattern ot 
persecution on racial, political and religious grounds, or are performed, 
as they were in this case, in connection with a national plan or enter¬ 
prise, shown in this case to be national in scope, to commit them on 
racial, political or religious grounds." 

The Tribunal seems, however, to have treated the " Atrocities and 
offences ...” committed against any civilian population as being in some 
way different from " persecutions on political, racial or religious grounds . 

One final point should be mentioned in connection with the notion of 
crimes against humanity as defined by the Tribunal. The latter pointed 
out that the words “ in execution of or in connection w ith any crime w ithin 
the jurisdiction of the Tribunal ”, which appeared in Article 6(c) ot the 
Charter of the International Military Tribunal, were not contained in Law 
No. 10. The Tribunal did not attempt to elaborate upon the significance 
of this omission.! 2 ) 

Rothaug was found guilty of having committed crimes against humanity 
and on no other count. It will be recalled that his punishment was one of 
imprisonment for life.( 3 ) 

(i) See p. 81. (") See, however, Schwelb loc. cit., pp. 218 and 203-6. 

( 3 ) The Tribunal also stated specifically that Rothaug had " participated in the crime of 
genocide ". See p. 99 and also pp. 48 and 75. The crime of genocide will be the subject 
of further examination in a later volume of these Reports. All that need be said here is 
that the concept of crimes against humanity is greater than that of genocide. The latter 
crime is aimed against groups, whereas crimes against humanity do not necessarily involve 
offences against or persecutions of groups. The inference may be justified that deeds are 
to be considered “ persecutions " within the meaning of Law No. 10 if the political, racial 
or religious background of the wronged person is the main reason for the wrong done to 
him. and if the wrong done to him as an individual is done as part of a policy or trend 
directed against persons of his political, racial or religious background : but that it is not 
necessary that the wronged person belong to an organised or well-defined group. In fact, 
it was the aim of such measures as, for instance, the hanging of a person for a trifling 
remark about the war, to prevent the formation of groups of dissenters against the con¬ 
tinuation of the aggressive war. 









84 JOSEF ALTST8TTER 

3. THE NATURE AND SCOPE OF COMPLICITY AS SEEN BY THE TRIBUNAL 

The Tribunal in its Judgment called for a recognition of the fact that 
mh'r alia, the form of ihc indictment was “ not governed by the familiar 
rules of American criminal law and procedure ” It was pointed out that 
no defendant was specifically charged with the murder or abuse of any 
particular person. The charge did not concern isolated offences but was 
one of “ conscious participation in a nation-wide govemmentally organised 
system of cruelty and injustice, in violation of the laws of war and of 
humanity, and perpetrated in the name of law by the authority of the Ministry 
of Justice and through the instrumentality of the courts . . . Thus it is 
that apparent generality of the indictment was not only necessary but 
proper. No indictment couched in specific terms and in the manner of the 
common law could have encompassed within practicable limits the Generality 
of the offence with which these defendants stand charged.”(*) 

A glance at the terms of the indictment reveals the characteristic to which 
the Tribunal made reference.(-) It will be seen, for instance, that the defen-, 
dants were accused of committing war crimes and crimes against humanity 
in that “ they were principals in, accessories to. ordered, abetted, took a 
consenting part in, and were connected with plans and enterprises involving 
the commission of offences against thousands of persons.”( 3 ) That the 
Tribunal approved this wording may be judged from the fact that it stated 
more than once that: “ The essential elements to prove a defendant guilty 
under the indictment in this case are that a defendant had knowledge of an 
offence charged in the indictment and established by the evidence, and 
that he was connected with the commission of that offence '\( 3 ) 

In view of the nature of the offences alleged, as reflected by the indict¬ 
ment, it was not unnatural that a considerable proportion of the evidence 
placed before the Tribunal aimed at showing the general character of the 
degradation of the German judicial system after 1933, of the use made by 
that system, in pursuance of Nazi policy, of the Nacht und Nebel scheme 
and of the persecution of Jews and Poles ; and that the Tribunal devoted 
a considerable portion of its Judgment to a description of these features 
before passing on to ascertaining the extent to which each accused could 
be held liable for the many offences inevitably involved in their furtherance. 
Nor is it surprising that the Judgment contains some interesting illustrations 
of the ways in which an accused can be said to be sufficiently “ connected 
with " the offences to make him guilty of complicity therein.( 4 ) 

(') See p. 50. 

O See pp. 2-5. 

cqua.fytman^ope 00 "'" 1 COU " Cil UW N °' '°' itS Ar,idC “• 2 ' '-gauge 

• i ~ A ? y P? rson without res» rd to nationality or the capacity in which he acted 
is deemed to have committed a crime as defined in paragraph I of this Article if he 
a! a . pnnc /P al ° r * b > was an accessory to the commission of anv such crime 
° r ordered or abetted the same or (c) took a consenting part therein or (d) was con¬ 
nected with plans or enterprises involving its commission or (e) was a member of anv 
organisation or group connected with the commission of any such cnme or fVwhh 
reference to paragraph 1 (a), if he held a high political civil or militaiw (incl .Hina 
position in Germany or in one of its Allies, co-belligerentpor satellites 
or held high position in the financial, industrial or economic life of any such country ” 

<*) It may be said at the outset that the Tribunal would seem to have approved^ 
following submission, made in the Prosecution's Opening Speech : a PP r °ved the 

The International Military Tribunal has given two persuasive interpretations of 
the meaning ot the words ‘ being connected with ' which we cite lnler P re tations or 

continued on next page. 
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The capacities in which the various accused acted when committing the 
enmes of which they were found guilty were those of ministerial official, 
judge or prosecutor.(') 

In its summary statement on the capacities of the accused,( 4 ) the Tribunal 
did not mention that of prosecutor, but it must be taken that this statement 
was not intended to be exhaustive, since Lautz and Joel were both found 
guilty of crimes committed by them when acting as such.f 3 ) 

Counsel for Lautz claimed that a German prosecutor was bound to 
obey the instructions of his hierarchical superior, provided they were legal, 
and he quoted the decision of the French Military Tribunal in the Wagner 
TriaH 4 1 to acquit, on the ground that he had acted according to superior 
orders from Gauleiter Wagner, the accused Luger. who as Public Prosecutor 
at the Special Court at Strasbourg had secured the passing ot the sentence of 
death (which was carried out) on thirteen Alsatians, the President ot the 
Court being sentenced (in his absence) to death on the grounds that the 
death sentences which he passed on the thirteen victims, and one other, 
were unjustified. Counsel weakened his case, however, by claiming that the 
French Tribunal which tried Wagner, Luger and others derived its com¬ 
petence from Law No. 10, and the prosecutor was able to point out that this 
was not so, that the French Tribunal applied French law in acquitting Luger 
and that Law No. 10 disallowed the pleading of superior orders as a complete 
defence. 

It will be recalled that a study of the Wagner Trial and of the trials reported 
upon in Volume V of the present series showed( a ) that the courts and the 
confirming authorities have been less willing to punish persons accuse 

“mTSTSTS the defendant Streicher, who was found guilty of committing 

^ ex.ermina.ion at the time when Jews 

in the East were being killed under the most tiomhle conditions cleariy < 
persecution on political and racial grounds in connection with war crimes as Uclinea 
in the Charter and constitutes a Crime Against Httmarnty. Austria 

4 * The case of von Schirach is also most enlighteni g. •» of Vienna 

took place on 12th March, 1938. Von Schirach wasHumSw 
in July, 1940. VonSchirach was found guilty of committing Crimes Against Humanity. 

“ occupied pursuant to a common plan 

of aggression. Its occupation is, therefore, a " crime JU ° A S f a'^ult. 

the Tribunal ”, as that term is used in Article Me) . inhumane acts and 
murder, extermination, enslavement, deportation connection with'this 

persecutions on political, racial or religious grounds in oonnertwn 

STASr Btdlethuf describing^the Jewish 

extermination were in his office. nrt >-nrmnvpment with or 

“ It seems clear from these cases that there ,i ie cnm e am! a defen- 

k£w 

any of the relationships set out in paragraph 2 of Article II which we have ficrcto.orc 

in the trials therein reported had acted in commitung alleged oticncc . 

(*) See p. 62. 

( a > See pp. 17-18. 21. 75 and 76. sa-M and naee 91 

<‘> See Volume III of this series, pp. 23-55 (especially 42 and 54-5) and page v. 

( 5 ) See Volume V, p. 78. 
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ot committing war crimes purely in the capacity of a prosecutor than they 
have been in the case of judges. This may arise out of a feeling that, while 
a judge has a duty to be impartial, a prosecutor is of course expected to do 
his best, within certain limits, to secure a conviction. It may also be the 
result of a feeling that the acts of a prosecutor are more remote from the 
carrying out of sentence than are those of a judge. Counsel for Lautz 
claimed that: “ in no way was he sure what would be the actual conse¬ 
quences of this indictment, especially what would be the results or the 
evidence, how the court would appreciate this result, that is, whether and 
how the accused would be sentenced, and finally, what would be the result 
ol the decision concerning the pardon ”, 

An calender cannot rely upon the fact that some intervening cause may 
upset his purposes, however, and, in finding Lautz and Joel guilty, the 
Tribunal clearly held that the argument based on lack of causation must 
ail. Its decision is an indication that public prosecutors can be found 
guilty ot war crimes and crimes against humanity for acts performed by them 
when acting as such. 

The approach of the Tribunal to the general question of responsibility 
and the proving thereof may be illustrated by its treatment of the case of the 
accused Joel. 

Referring back to an earlier general discussion of the Night and Foe 
plan, the Tribunal stated that: 

“ Under our discussion of the Night and Fog Decree, reference is 
made to several documents which show Joel as having aided, abetted, 
participated in, and having been connected with, the Night and Fog 
scheme or plan.” 

While it should be pointed out that the Tribunal, at other points in its 
judgment, referred to further evidence implicating Joel in the operation of 
the Night and Fog plan,!') it is fair to assume from the sentence just quoted 
that the Tribunal regarded the evidence mentioned in the course of “ our 
discussion of the Night and Fog Decree ” as itself constituting sufficient 
proof of Joel s complicity. It is interesting therefore to examine the references 
made to Joel in that previous discussion. 

In the first reference, it is simply related that Joel and others are charged 
u * pe *-'' al responsibility for and participation in ” crimes arising out 
o the Nacht und Nebel plan. The other references, however, are to matters 
ot evidence. 

It is first stated that at a conference at Hamm between von Ammon and 
u e uK erg ^ leadmg officials of the Court of Appeals at Hamm, held 
°" November, I943 - J ocl ” thought the housing of NN prisoners, also 
able ” ° UtCh natl ° nallty ’ at Pa P enbur g would be possib e and unobjection- 

It is then added that: “ A secret letter dated 29th December, 1941 
addressed to defendant von Ammon from the Presiding Judge and Chief 
rrosecutor(-) of Hamm Court of Appeals notified von Ammon of an imminent 
conference concerning transfer of the NN trials to the NN Special Courts.” 

J'f PP- 21-2 for ihc evidence concerning Jocl 
(-) That is to say Joel. 
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It is next stated that, in response to a decree whereby Dutch, Belgian, 
; ,.,d Northern French Nacht und Nebel cases were to be transferred to 
Silesia for trial, “ von Ammon was personally notified that the defendant 
Joel (then General Public Prosecutor at Hamm) feared objections from the 
Wehrmacht because of the longer transportation involved in the transfer. 

In the fourth place, the Judgment refers to a directive by the Reich 
Minister of Justice with respect to the treatment of Nacht und Nebel cases 
which has already been quoted! 1 ) and which was sent to Joel. Lautz and 
others. 

Finally, it is recorded that “ A letter from Hamm (Westphalia), 26th 
lanuary, 1944, to the Reich Minister Thierack, signed by defendant Joel, 
suggests the speeding up of proceedings to avoid delays in Nacht und Nebel 
cases, and suggests that: 

‘ The Chief Public Prosecutor submits record to the Chief Reich 
Prosecutor only if, according to previous experience or according to 
directives laid down by the Chief Reich Prosecutor, it is to be expcctc 
that he will take over, or partly take over the case. 

• As a rule, even now when the draft of the indictment is submitted 
for approval to the Reich Minister of Justice, the records are not 
enclosed. The decision rests with me, to whom the documents are 
brought by courier 

Two aspects of these five items of evidence are to be noted. In the 
first place, it will be seen that Joel is not said to have been directly responsible 
for the death or ill-treatment of specific persons ; the aim instead is to show 
his relation to a scheme or system of which the final results were in ac 
criminal. In the second place, the Tribunal clearly regarded as important 
not only evidence of positive action on the part of Joel but also proof ot 
knowledge of acts on the part of others which were done in furtherance ol 
the Nacht und Nebel plan. 

No official was protected by his high rank, and the wording of the J ud 8‘ 
ment suggests that the Tribunal was willing to hold persons who held the 
positions of overall responsibility in the Ministry ot Justice responsib e 
for the large-scale enterprises carried out by the Ministry, which were involve 
in the Nacht und Nebel scheme and the persecutions on political and racial 
grounds, provided that those accused could be said to have had knowledge 
of these schemes. Thus, for instance. Klemm's counsel claimed tha 
Klemm’s only connection with a journey made by von Am mon on Nacht 
und Nebel business was that “ he merely approved the trip . but the attitude 
of the Tribunal was expressed in the following significant words : 

“ i n view of the fact that Klemm was State Secretary when these 
matters were disposed of and nominally, at least, charged with super¬ 
vision of Department IV where they were handled, this conclusion is 
not one which this Tribunal accepts.”! 2 ) 

Since the defendants were accused of participation in certain illegal 
enterprises, however, it was naturally not necessary in every case to show 
that the illegal acts for which Ministry officials were alleged to be r esponsib le 

(*) Compare' the attitude taken by war crime courts to the r^ponsihihty ofcommandm 
for offences committed by their subordinate;, as reflected in the trials reported in Volume 
IV of this series. See especially pages 85-95 of that Volume. 
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were actually committed under the auspices of the Ministry of Justice. Thus, 
it has been seen(') that the Tribunal, after holding that Rothenberger must 
ha\e known that the inmates of Mauthausen concentration camp were 
illegally imprisoned, went on to state that: “ We concede that the concentra¬ 
tion camps were not under direct jurisdiction of the Reich Minister of Justice, 
but are unable to believe that an Under-Secretary in the Ministry, who 
makes an official tour of inspection, is so feeble a person that he could not 
even raise his voice against the evil of which he certainly knew.” 

The question of knowledge was treated by the Tribunal as one of the 
highest importance, and repeated reference was made in the Judgment to 
the fact that various accused had knowledge, or must be assumed to have 
had knowledge, of the use made of the German legal system by Hitler and 
his associates, of the Nacht und Nebe! plan and of the schemes for racial 
persecution. It would seem inevitable that this stress should be placed upon 
evidence of knowledge in a trial where the main allegations made related 
not to individual offences but to complicity in carrying out large-scale 
schemes which involved at some point the commission of criminal acts. 

The necessity for knowledge to be shown or to be legitimately assumed 
caused the Tribunal to refer very frequently in its Judgment to the fact that 
documents, reports and orders were not issued but received by various 
accused. For instance, the Tribunal described a conference in which 
decisions were reached as to the need for " special treatment ” to be meted 
out to “ Jews, Poles, g psies, Russians and Ukra nians ”, and then pointed 
out that: “ The defendant Rothenberger testified that he was not present 
when those agreements were made. However that may be, it is clear that 
they came to his notice shortly thereafter. ”( 2 ) 

Sometimes it appears at first sight that the Tribunal regarded mere know¬ 
ledge as sufficient evidence of guilt. The Tribunal in its Judgment said 
that: 

'* We have already quoted a note signed by von Ammon wherein 
he remarked that it was ' rather awkward ’ that the defendants 
should learn the details of their charges only during the trial and com¬ 
mented on the insufficiency of the translation facilities in the trial of 
French NN prisoners. Von Ammon is chargeable with actual knowledge 
concerning the systematic abuse of the judicial process in these cases .”(*) 

At another point the Judgment laid down that: “ The defendant Joel is 
chargeable with knowledge that the Night and Fog programme from its 
inception to its final conclusion constituted a violation of the laws and 
cust&ms of war."( 3 ) 

It seems safe to assume, however, that it was the intention of the Tribunal 
to signify that when the accused von Ammon and Joel took part in the 
Night and Fog programme it was not without knowledge of its criminal 
features that they did so.(') 

At a number of points in its Judgment the Tribunal presumed knowledge 

(') See p. 17, footnote 1. 

(-) Italics inserted. As another example, see p. 15 regarding evidence of von Ammon’s 
reporting to Klemm on Nacht und Ncbcl matters. 

(■’) Italics inserted. 

(') Compare the Tribunal's words adopting the conclusion of the General Assembly 
of the United Nations set out on p. 48 which include the statement “ They are chargeable 
with knowledge that such acts were wrong and were punishable when committed ”. 
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on the part of an accused and in view of the nature of the facts of the case 
it was inevitable that the Tribunal should regard this course in certain 
instances as a necessary and a safe one to take. The words of the Judgment 
regarding knowledge and presumed knowledge of the anti-Jewish policy 
of the Nazi government have been quoted,! 1 ) and as a further instance ot the 
attitude of the Tribunal on this point reference can be made to the following 
passage from the Judgment: 

“ The defendants contend that they were unaware of the atrocities 
committed by the Gestapo and in concentration camps. This contention 
is subject to serious question. Dr. Behl testified that he considered 
it impossible that anyone, particularly in Berlin, should have been 
ignorant of the brutalities of the SS and the Gestapo. He said : 4 In 
Berlin it would have been hardly possible for anybody not to know about 
it, and certainly not for anybody who was a lawyer and who dealt 
with the administration of justice.’ He testified specifically that he 
could not imagine that any person in the Ministry of Justice or in 
the Party Chancellery or as a practising attorney or a judge of a Special 
(or) People’s Court could be in ignorance of the facts of common 
knowledge concerning the treatment of prisoners in concentration 
camps.” 

The novel difficulties arising from the need to show a relation between 
an accused and certain large-scale illegal enterprises carried out by many 
persons at many places and over a period of time may be thought to explain 
also the introduction of two further types of evidence (also summarised 
in the Judgment of the Tribunal)—first, evidence showing the support given 
by certain accused to Nazi doctrines, and secondly, evidence of acts of the 
accused before the outbreak of war in 1939. 

The Judgment quotes evidence, for instance, to prove that: “ The con¬ 
ception of Hitler as the Supreme Judge was supported by the defendant 
Rothenberger ” and it is related that “ on February, 1943, the defendant 
Under-Secretary Dr. Rothenberger summed up his legal philosophy with the 
words : 

‘ The judge is on principle bound by the law. The laws are the orders 
of the Fiihrer ’.” 

Counts Two and Three of the indictment charged the commission of 
war crimes and crimes against humanity “ between September, 1939 and 
April, 1945 ”, and Count Four membership of criminal organisations by 
certain accused after 1st September, 1939.0 Count One ( Common Design 
and Conspiracy), however, made charges of acts committed “ between 
January, 1933 and April. 1945 ”, and in making its ruling as to the sufficiency 
of this Count.O the Tribunal stated that: 

“ This ruling must not be construed as limiting the force or effect 
of Article 2, paragraph 2, of Control Council Law No. 10. or as denying 
to either prosecution or defence the right to offer in evidence any facts 
or circumstances occurring either before or after September, 1939, if 

(*) See pp. 63-4. Compare also p. 15, footnote 3. The question of knowledge and pie- 
sumed knowledge arises also in questions relating to membership of criminal organisations ; 
see p. 77. 

(*) See pp. 3-4. 

(*) See p. 5. 

G 
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such facts or circumstances tend to prove or to disprove the commission 
by any defendant of war crimes or crimes against humanity as defined 
in Control Council Law No. 10." 

Nevertheless, at an early point in its Judgment the Tribunal said : “ We 
direct our consideration to the issue of guilt or innocence after the outbreak 
of the war in accordance with the specific limitations of time set forth in 
Counts 2, 3 and 4 of the indictment.”( l ) Immediately before reviewing 
the evidence relating to the changes to the German legal system made under 
Nazi rule from 1933 onwards, the Tribunal said : " . . . Though the overt 
acts with which the defendants are charged occurred after September, 1939, 
the evidence now to be considered will make clear the conditions under 
which the defendants acted and will show knowledge , intent and motive on 
their part, for in the period of preparation some of the defendants played a 
leading part in moulding the judicial system which they later employed."!-) 
The evidence which the Tribunal then proceeded to summarise included 
considerable information on the acts of the accused between 1933 and 
1939 and the Tribunal was also careful to set out the relevant official positions 
held in and after 1933 by all those accused who were found guilty of any of 
the charges against them. 

4. THE APPLICATION OF THE HAGUE CONVENTION TO THE FACTS OF THE CASE 

It has been seen( :! ) that the indictment charged the violation of certain 
specific articles of the Hague Convention,! 1 ) including Articles 43, 45, 46 
and 50 thereof, which fall within Section III— Military Authority over the 
Territory of the Hostile State. These Articles provide the following : 

” Art. 43. The authority of the power of the State having passed 
de Jacto into the hands of the occupant, the latter shall do all in his 
power to restore, and ensure, as far as possible, public order and 
safety, respecting at the same time, unless absolutely prevented, the laws 
in force in the country. 

" Art. 45. It is forbidden to force the inhabitants of occupied territory 
to swear allegiance to the hostile power. 

” Art. 46. Family honour and rights, individual life, and private 
property, as well as religious convictions and worship, must be respected. 
Private property may not be confiscated. 

“ Art. 50. No collective penalty, pecuniary or otherwise, shall be 
inflicted upon the population on account of the acts of individuals for 
which it cannot be regarded as collectively responsible.” 

The indictment also charged the violation of Article 23 of the Con¬ 
vention, which runs in part as follows : 

" Art. 23. In addition to the prohibitions provided by special con¬ 
ventions, it is particularly forbidden— 

“ {It) to declare abolished, suspended or inadmissible, the right 

(') See p. 73. 

(-) See p. 73. (Italics inserted.) Pages 6-8 set out some of the evidence to which the 
Tribunal referred. 

( 3 ) See p. 4. 

IOffences against the Geneva Convention, Articles 2, 3 and 4, were also charged, but 
the protection of prisoners of war did not constitute a major issue in the present trial. 
The Articles were quoted in view of the allegation that Klemm and Lautz in particular had 
participated in a plan for instigating the lynching of captured Allied airmen. 
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of the subjects of the hostile party to institute legal 
proceedings.”! 1 ) 

The defence claimed that parts of Poland and Czechoslovakia had been 
legally annexed to Germany ; their aim in attempting to establish this 
point was to demonstrate that it was consequently not contrary to inter¬ 
national law for the German State (i) to introduce new laws into these terri¬ 
tories, despite Article 43 quoted above : (ii) to condemn to death inhabitants 
of these territories on charges of high treason, after trial. 

The defence could not agree “ that in international affairs an annexation 
never has occurred or never has been recognised while an army of one of the 
belligerent parties was still under arms ” and added “ It is generally recog¬ 
nised and never has been contested by anyone that there existed no regulation 
in international law until the latter half of the nineteenth century which made 
the annexation of militarily occupied territories dependent on the existence 
of certain prerequisites. The belligerents could annex the conquered enemy 
territories and demand the oath of allegiance from the subjects, irrespective 
of whether or not the enemy had been completely subjugated." Even the 
Hague Rules " do not contain clauses stipulating conditions in which a 
belligerent may proceed to annex conquered enemy territory ”. Counsel 
proceeded to cite instances in recent times of annexations by one State of 
territories belonging to another while fighting between the two was still in 
progress.! 2 ) 

Counsel claimed that after the invasion of Poland in 1939 both Germany 
and the Soviet Union “ expressed their opinion that they considered the 
Polish State non-existent ”, and he went on : 

" That other States besides these two were also of the opinion that 
the former Polish State had ceased to exist is show n by the fact that parts 
of these territories w ere ceded to other countries ; thus the Soviet Union 
gave the territory of the City of Wilna to Lithuania, by the agreement of 
10th October, 1939 (Schlegelberger Exhibit 150) and Germany gave a 
strip of territory in the Carpathians to Slovakia, by the agreement of 
21st October, 1939 (Schlegelberger Exhibit 151). 

“ In summing up it can be stated that the actual facts justify the point 
of view which considers the former Polish State as dissolved and that 
thus the incorporation of parts of the Polish Republic into the German 
Reich did not contradict the practice of international law." 

He added that: “ As far as German laws have been introduced in the 
so-called Protectorate of Bohemia and Moravia, it would suffice to say that 
a state of war never existed between Czechoslovakia and Germany. This 

( 1 ) The remaining Articles from the Hague Convention which appear in the indictment 
refer to the protection of prisoners of war. 

( 2 ) Counsel wound up his interpretation of International Practice on this point by making 
the following claim : 

“ The above-mentioned International Practice has been maintained even recently. 
The Potsdam Declaration of 2nd August, 1945, recognised the Soviet Union's annexa¬ 
tion of the northern part of the German province of East Prussia including Kocnigs- 
berg. There can be no doubt that Germany was at that time completely subjugated. 
But Germany’s ally, Japan, was then actually still fighting. If it is held that this annex* 
ation differs from Germany's and Russia's annexation of Poland in so far as the subju¬ 
gation of Japan was only a matter of a short time when the Potsdam Declaration was 
drawn up, I can only reply that in 1939 and 1940 Germany and its ally at that time, 
the Soviet Union, were in undisputed mastery over the European continent and that 
according to the situation then existing—or at least the situation as it was justiliably 
looked upon bv the defendants—a reconstitution of Poland through the landing of 
British troops on the Continent was beyond all possibilities based on realistic thought." 
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eliminates the prerequisite for a war crime : namely, the violation of the 
customs and laws of war.” A Protectorate over Bohemia and Moravia 
had been set up by treaty with Germany. “ Apart from the new Slovakian 
State ”, Czechoslovakia “ had been merged into other States and had lost 
its sovereignty ”. 

Counsel concluded that the claim that “ the introduction of new laws in 
the occupied Eastern territories and in the Protectorate was contrary to 
international law cannot be maintained for factual reasons ”, 

If, however, it was assumed that no valid annexation of part of Poland 
had taken place, counsel then continued, it should be recognised that 
Article 43 of the Hague Regulations “ only regulates the normal case ‘ as 
far as no compelling obstacle exists '.”(*) A compelling obstacle to the appli¬ 
cation of Polish law, claimed counsel, was presented by the “ dissolution of 
the entire governmental administration ” which “ comprised the former 
Polish judicature ”, 

Counsel for the acquitted Nebelung also stressed the proviso implicit 
in Article 43 : 

” Occupation law is dominated by military necessity, even though 
it is of course always, at any time and in all occupied countries, resented 
by those concerned as being specially rigorous measures. Each 
member of the occupation authorities must and is entitled to demand, in 
particular during the time of battle, that the inhabitants of the occupied 
territories refrain from any action in any way directed against him, and 
if necessary enlorce loyalty by means of severe punishment and security 
measures. . . . The Hague Convention governing War on Land and 
the Usages of War have taken the middle course between the sovereignty 
of the occupying forces and the human rights of the individual. They 
do not, however, protect any political rights of the inhabitants of the 
occupied territories.” 

Counsel for Lautz claimed that the latter was convinced ” that the 
criminal prosecution of the resistance movements in the Protectorate and in 
the incorporated Eastern territories was justified by military necessity ”, 

The Tribunal, however, could not agree with the defence arguments 
regarding the non-applicability to certain of the facts of the case of the 
protection given by Section 111 of the Hague Convention. It held for 
instance that “ the so-called annexed territories in Poland were in reality 
nothing more than territory under belligerent occupation of the military 
forces of Germany ” : which signifies that the acts of the occupying Power 
were subject to the provisions of the Convention, of which it then proceeded 
to quote Articles 23 !/i), 43 and 46 and the following passage from the 
preamble: 

Until a more complete code of the laws of war can be drawn up, 
the High Contracting Parties deem it expedient to declare that, in cases 
not covered by the rules adopted by them, the inhabitants and the 
belligerents remain under the protection and gov ernance of the principles 
of the law of nations, derived from the usages established among 
civilised peoples, from the laws of humanity, and from the dictates of 
the public conscience.”! 2 ) 

(‘) See the text of Article 43. on p. 90. 

(-’) See p. 62 and pp. 28-29, 32 and 52. 
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All of these texts were here held to have been violated by the enforcement 
of the law of 4th December, 1941, against the Jews and Poles in the incor¬ 
porated Eastern territories, and at another point in the Judgment it was 
stated that the “ foregoing procedure under the N N Decree was clearly 
in violation of” Articles 23 (/i), 43 and 46 of the Hague Convention.! 1 ) 
The prosecution of a Pole on a charge of treason tor an act committed in 
Poland before the war was also deemed to be a violation of the Convention.! 2 ) 

The law of 4th December, 1941, and the enforcement of the Nacht und 
Nebel Decree were, of course, not alone among German war-time legislative 
and administrative acts in this respect, but were outstanding examples of 
their type of illegality. 

The International Military Tribunal at Nuremberg, in a-passage already 
quoted in these volumes,! 3 ) also rejected the submission that Germany was 
no longer bound by the rules of land warfare in many of the territories 
occupied during the war because Germany had completely subjugated 
those countries and incorporated them into the German Reich, a fact which 
allegedly gave Germany authority to deal with the occupied territories as 
though they were part of Germany. It may be added that even had the 
plea succeeded in the Justice Trial it would not have saved the accused from 
being found guilty, or. production of adequate proof, of offences against 
inhabitants of other occupied territories than those claimed to have been 
annexed. This fact demonstrates one further defect of the plea put forward ; 
it would not be satisfactory to allow the rights under international law 
of inhabitants of one occupied territory to be rendered less than those of 
another by the mere stroke of a pen signing a decree ordering an ” annexa¬ 
tion ”, 

It has been seen that the indictment made reference to Article 45 of the 
Convention.! 1 ) It seems to be implied by that Article that an inhabitant of 
occupied territory does not in fact owe allegiance to the occupying Power in 
the sense that a person owes allegiance to the State of which he is a national. 
In their closing speech the prosecution referred to the Article and went on 
to state that if no duty of allegiance existed between Poles and the German 
State the former could not legally be punished by the latter for high treason. 
Counsel for Klcmm denied that it was necessary for a duty of loyalty to 
exist for a charge of treason to be valid. 

The Tribunal did not enter into an analysis of the law regarding the duty 
of allegiance, but pointed out that certain Polish victims had not been 
guilty of high treason.! 3 ) This conclusion would seem, however, to follow 
automatically from the finding that the “ Eastern Incorporated Territories ” 
had not in fact ceased to be under the protection of Section III of the Hague 
Convention, which includes Article 45. 

To say that no duty of allegiance is owed by the inhabitant of an occupied 
territory to the occupant does not mean, however, that the lormer cannot 
be punished if his acts constituted war treason.!®) Counsel for Lautz 

P) See p. 59. 

( 2 ) See p. 63, footnote 1. 

( 3 ) See Volume It, p. 151. 

( 4 > See p. 90. 

(ft) p 53 

(•) See Volume V of this series, pp. 27-30 and 56. 
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claimed that : “ About the following no doubt was left by the Powers which 
were represented at the Hague Conference of 1907 : As soon as an area is 
firmly occupied by the enemy, every resistance by its inhabitants must 
cease. . . . The revolutionary movements in the Polish and Czech terri¬ 
tories aimed not only at the overthrow of the then Reich government, but 
also at the annexation of territories of the Altreich.” The Triuaral conceded 
that “ in territory under belligerent occupation the military authorities of 
the occupant may, under the laws and customs of war, punish local residents 
who engage in Fifth Column activities hostile to the occupant ”, but stated 
that this rule would not justify punishment by death of Poles who attempted 
to escape from the Reich in order to join the Allied forces.(') 

The enforcement of such laws as that of 4th December, 1941, so clearly 
exceeded what was demanded by the needs of “ public order and safety ” 
that the Tribunal was not called upon to analyse Article 43 of the Hague 
Convention any more than it was Article 23 (/;), yet as to the precise signi¬ 
ficance of Article 43 there is also a difference of opinion(' J ) and in this con¬ 
nection it is of interest to refer to an article entitled “ War Crimes by Enemy 
Nationals Administering Justice in Occupied Territory ” by Alwyn V. 
Freeman! 3 ) in American Journal of International Law, Vol. 41, No. 3 (July 
1947), at page 579. 


The author here demonstrates (on pages 581-608) the differences in the 
interpretations which have been placed on Article 43 both by text-book 
writers and by governments in their practice during the two World Wars, 
and he then claims (on pages 608-610) that : “ In view of the uncertainties' 
reflected above, therefore, it may be dangerous to rest a case against judicial 
or administrative officials solely upon the ground that every action of a 
tribunal illegally instituted under international law automatically entails the 
criminal liability of all persons concerned. Moreover, so to hold would 
inject the element of criminality into a class of cases in which, while a 
belligerent may have technically exceeded his powers under international 
law, the fundamental rights of an accused were at all times respected. It 
might involve the unreasonable proposition that, irrespective of the guilt 
of an accused, a judge who impartially presided at proceedings which pro¬ 
vided adequate safeguards for the defendant’s rights, and which terminated 
in a just sentence, was nevertheless a war criminal. The situation may be 
wholly hypothetical but it assumes greater significance when it is realised 
that the powers of an occupant in the domain of legislative and judicial 
action are extremely broad and that while, for policy reasons, he may 
refrain from interfering in local administration, he is not required to do so. 
The circumstances confronting military authorities (refusal of local judges to 
serve ; breakdown of local justice, and so on) may leave no other alternative 
than to create new courts staffed with enemy personnel. Certainly the 
creation of military tribunals manned by enemy judges in occupied areas is 
an acknowledged right of every belligerent, as is the right to refer to them 
offences committed by his armed forces. While numerous text-writers. 


(*) See p. 53. 

( I Cf. the remark of the Tribunal that “ the authorities are not in accord as to the 
proper construction of Article 23 (h> . . . ” on p. 63. 

< ) Member of the Michigan Bar ; formerly Assistant to the Legal Adviser. United 
k1 J h 5 ^ ei ? jrtmcn, ol s,ale - The article was published before the delivery of judgment 
by the Tribunal which tried Allstbtter and others. J 6 
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interpreting Article 43, accept as a general rule that the organisation of the 
occupied country's courts should remain intact, the practice of belligerents 
even prior to World War II recognised that special tribunals could be estab¬ 
lished to deal with offences by the inhabitants against (a) the authority of 
the occupant, or (b) against persons belonging to his armed forces, or (c) in 
violation of the occupant’s decrees and regulations. On the other hand, 
there may be cases in which the establishment of new courts or vesting of 
jurisdiction in enemy appointees is clearly unrelated to military necessity. 
But the limitations imposed upon a belligerent’s conduct are not sharply 
defined by international law. It may not be easy to determine objectively 
whether an alleged ‘ usurpation ’ was an excessive exercise of power. 
Similar observations apply w ith respect to modifications of the local criminal 
law and procedure. The general principle of respect for existing laws and 
institutions does not require a belligerent to retain such judicial impedimenta 
of the political system in the occupied area as might seriously threaten the 
security of the occupation. Accordingly Article 43 was not infringed by 
the abolition of such Nazi institutions as the People’s Court (Volksgerichtshof) 
or by the abrogation of those civil and criminal laws whose retention might 
furnish an incitement to disorder and hamper the successful administration 
of the territory. As already intimated, the Hague injunctions with respect 
to lives and persons of all the inhabitants may compel the occupant to annul 
laws which contemplate the degradation and spoliation of individuals as a 
class. 

“ To sum up : action of a court itself, rather than any alleged illegality 
in its inception, should furnish the test of judicial criminality. The decisive 
consideration would seem to be whether trial of an accused by such a court 
deprived him of the protection to which he is entitled under international 
law, that is, whether judicial action produced either a violation of some 
specific prohibition in the regulations, or was in disregard of those tunda- 
mental principles of human justice recognised by civ ilised peoples and which 
are incorporated in the preamble of Hague Convention IV of 1907. Thus, 
for example, denial to an accused of the right to plead not guilty, to introduce 
evidence or to present witnesses : application of principles of law con¬ 
demned by the practice of civili-cd nations such as punishment by analogy . 
imposition of an outrageously excessive penalty in relation to the offence 
alleged ; imposition of harsh penalties upon relatives of a person charged 
with acts in which their participation is not established ; and such Draconic 
action as execution of the relatives of one who is accused of violating curfew 
regulations, all are properly classed as war crimes subjecting every judicial 
or administrative official associated with the proceedings, the judgment, 
or execution of the sentence, to punishment as a war criminal. The summary 
execution of individuals without any judicial proceedings whatsoever 
likewise provides an unquestionable basis of gu It. Nor should any greater 
weight be given to the pleas of ‘ act of State and superior orders 
than is given in other cases of illegalities by members of enemy forces. 
Analogous principles should govern the problems raised by illegally con¬ 
stituted civil and commercial courts, whose action results in illegal con¬ 
demnations, seizure or destruction of a litigant’s property and judicial 
process in aid of the ‘ economic ’ war crimes. In all cases the deceptive 
cloak of a formalistic legality may be pierced to determine whether sub¬ 
stantive rights have been violated. And the reasonableness ol a given 
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measure, in relation to the occupant’s security and to public order and safety, 
defines its propriety under international law.” 

An examination of the Judgment and of the paragraphs appearing under 
the next heading shows that the Tribunal did not in fact rely so much upon 
a claim that German courts were illegally set up in occupied territories! 1 ) 
as upon the illegality under international law of the law which they applied 
and upon the many departures from “ fundamental principles of human 
justice recognised by civilised peoples and which are incorporated in the 
preamble of Hague Convention IV of 1907 ” which occurred during trials 
held before such courts. 

5. THE CRIMINAL ASPECTS OF THE DENIAL OF A FAIR TRIAL 

It will be recalled that the main interest of the trials reported upon in 
Volume V of this series lay in the light which they threw upon the nature of 
the proceedings the proof of whose having taken place would turn an unlawful 
killing or imprisonment into a lawful one under international law. Just as 
in municipal law systems a hanging or imprisonment following upon a legal 
sentence pronounced in court does not involve the hangman or prison 
warder in subsequent criminal proceedings so under international law the 
proot that a prisoner of war or a civilian inhabitant of occupied territories 
has been imprisoned, killed or otherwise punished only after proceedings 
possessing certain characteristics will constitute a defence to a charge of war 
criminality brought against persons involved in the inflicting of that punish¬ 
ment. such as a prosecutor, a judge, a prison warder or an executioner. The 
characteristics referred to are those calculated to ensure the application of 
minimum principles of civilised justice and, in so far as their nature is 
indicated or suggested by the reports contained in Volume V, it has been 
set out on pages 77-7 of that volume. 

1 he trial of Altstottcr and others involved a number of issues, but one 
of the most important facets of the trial concerns the same topic as Volume V 
of this series as this has been described above.! 2 ) In dealing with the Nacht 
und Nebel plan and the guilt particularly of Oeschey and Rothaug the 
Tribunal stressed the various ways in which the victims of that plan and of 
those accused had been denied the right to a fair trial before punishment. 
The 1 ribunal did not lay down a catalogue of minimum requirements of 
a lair trial, as did the Judge Advocate acting with the courts which conducted 
the three Australian trials reported upon in Volume V, and all that can be 
safely conjectured here is that the United States Military Tribunal regarded 
certain tacts as evidence that such " trials ” as were held under the Nacht 
und Nebel scheme and the proceedings with which Oeschey, Rothaug and 
Lautz were connected did not approximate to fair trials sufficiently to 
constitute a defence to a charge brought against those accused and others of 

t‘> This aspect was not entirely ignored. The indictment pointed out that “ extra- 
ordinate irregular courts, superimposed upon the regular court system ”, were used by the 
accused to suppress opposition in occupied teriitories to the Nazi'regime, and the Judgment 
declared that Germany violated during the recent war every principle of the law of 
military occupation. Not only under Nacht und Nebel proceedings but in all occupations 
she immediately, upon occupation of invaded areas and territories, set aside the laws and 
courts ot the occupied territories. She abolished the courts of the occupied lands and set 
up courts manned by members of the Nazi totalitarian regime and system *\ (See p. 59.) 

(-) See also pp. 102-3 on the possibility of regarding the denial of a fair trial as itself 
constituting a positive offence. 
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taking part in certain governmentally organised plans having a criminal 
outcome.! 1 ) 

It should be added of course that, in Volume V, the victims of the crimes 
proved were captured military personnel or inhabitants of occupied terri¬ 
tories, and the crimes therefore all constituted war crimes. The present 
trial, however, involved allegations of crimes against humanity as well as 
of war crimes, according partly to the nationality of the victims, b it the 
differences between the two types of crimes, as defined by the Tribunal, 
lay in aspects other than that now under discussion.! 2 ) There is nothing 
to indicate that the Tribunal, in judging whether proceedings constituted 
a fair trial so as to be a defence against charges of crimes against humanity, 
applied different tests from those applied when war crimes were alleged. 

It will be recalled that such victims of the offences charged in the trials 
reported upon in Volume V as were inhabitants of occupied territories 
had been charged and found guilty by the Japanese occupying forces of 
war crimes. As has already been stated, however,! 3 ) there can be no doubt 
that inhabitants of occupied territories are entitled to at least the same 
degree of protection under international law when accused of committing 
any other kind of offence. Many of the equivalent victims of offences charged 
in the Justice Trial reported upon in the present volume had certainly not 
been charged with offences which would have constituted war crimes even 
if the charges had been well founded ; a charge ol race defilement , 
lor instance, could in no instance have represented an allegation ot the 
committing of a war crime. Yet the Tribunal made no distinction between 
the victims according to the offences charged, when elaborating the ways in 
w hich these persons had been denied their right to a fair trial, and this suggests 
that the inhabitants of occupied territories have indeed the same rights 
during proceedings taken against them, whatever the offence charged. 

The ft-howing passage from the Judgment of the Tribunal indicates 
certain features of the Nacht und Nebel plan which it regarded as con¬ 
stituting evidence of its illegal character: 

” The trials of the accused NN persons did not approach even a 
semblance of fair trial or justice. The accused NN persons were 
arrested and secretly transported to Germany and other countries or 
trial. They were held incommunicado. In many instances they were 
denied the right to introduce evidence, to be confronted by witnesses 
against them, or to present witnesses in their own behalf. They were 
tried secretly and denied the right of counsel of their own choice, 
and occasionally denied the aid of any counsel. No indictment was 
served in many instances and the accused learned only a lew moments 
before the trial of the nature of the alleged crime for which he was to 
be tried. The entire proceedings from beginning to end were secret 
- and no public record was allowed to be made of them. 

The Tribunal also reproduced in its Judgment a statement ot von Ammon 
that foreign witnesses could be heard in Night and Fog tria s on y w i 
the approval of the Public Prosecutor, since “ it was to be avoided that the 
fate of NN prisoners became known outside Germany . ^ 

!') See p. 84 regarding this characteristic of Counts Two and Three 
(-) See pp. 79-80. 

I 3 ) See Volume V, p. 73, note 3. 
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The Tribunal made it clear that it was in no sense acting as an appeal 
court reviewing in every detail the facts of the cases tried by Rothaug and 
Oeschey or those in which Lautz was responsible for the prosecution. 
After describing a prosecution conducted by Lautz’s deputy of a Pole who 
was sentenced to death for using violence against a German official and “ de¬ 
priving the German people of his labour ”, the Tribunal said : “ We are 
not here to retry the case.” Of another case in which the indictment was 
“ tiled by authority of the defendant Lautz ”, and in which three Poles were 
sentenced to death for high treason because they attempted to cross into 
Switzerland in order to join a Polish Legion supposed to exist there for the 
purpose of restoring the Polish State.( l ) the Tribunal said : “ The evidence 
of intent to join the interned Legion is paltry but, as before, we will not 
attempt to retry the case on the facts.” Similarly, after describing the trial 
by Oeschey of a Pole and a Ukrainian,! 2 ) the Tribunal said of the facts of the 
case that: " The very most that can possibly be said of the evidence, as 
stated by the defendant Oeschey himself, is that there was a good squabble 
with mutual recriminations and threats. It is to be understood that many 
of the statements heretofore made, as quoted from the opinion, were denied 
by the defendants in that case, but, as before stated, we do not retry the case 
upon the facts."(*) 

It appears from a study of the Judgment that the Tribunal was concerned 
with whether (a) the evidence concerning the applications of substantive 
law which were made in pronouncing sentences, and ( h) the evidence con¬ 
cerning the departures made during the conduct of these trials from elementary 
principles of justice, constituted proof of war crimes or crimes against 
humanity. 

(a) Ot the first of the three trials conducted by Rothaug which have been 
described above,!') the Tribunal said : " In the view of this Tribunal, based 
upon the evidence, these two young women did not have what amounted to a 
trial at all but were executed because they were Polish nationals in con¬ 
formity with the Nazi policy of persecution and extermination.” 

The Tribunal pointed out that the Polish farmhand, who was the accused 
in another trial conducted by Rothaug.!") had already been tried previously : 

He first was tried in the District Court at Neumarkt. That court sentenced 
him to a term of two years in the penitentiary. A nullity plea was filed 
in this case before the Reich Supreme Court, and the Reich Supreme Court 
returned the case to the Special Court at Nuremberg for a new trial and a 
sentence. The Reich Supreme Court stated that the judgment of the lower 
court was defective, since it did not discuss in detail whether the Ordinance 
Against Public Enemies was applicable and stated that if such ordinance was 
applicable—a thing which seemed probable—a much more severe sentence 
was deemed necessary. 

The case was therefore again tried in violation of the fundamental 
principle of justice that no man should be tried twice for the same 
offence .”(*) 

(•) See p. 18. 

( 2 ) See p. 25. 

P) Italics inserted. 

<*) See p. 23. 

( 5 ) See p. 23. 

(“) Italics inserted. 
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Of the third set of proceedings conducted before Rothaug and described 
above,! 1 ) the United States Tribunal expressed the following opinion : “ One 
undisputed fact ... is sufficient to establish this case as being an act in 
furtherance of the Nazi programme to persecute and exterminate Jews. 
The fact is that nobody but a Jew could have been tried for racial pollution. 
To this offence was added the charge that it was committed by the victim 
through exploiting war conditions and the blackout. This brought the 
offence under the Ordinance Against Public Enemies and made the offence 
capital. The victim was tried and executed only because he was a Jew. As 
stated by Elkar, Rothaug’s assistant, in his testimony. Rothaug achieved the 
final result by interpretations of existing laws as he boasted to Elkar he was 
able to do. 

“ This Tribunal is not concerned with the legal incontestability 
under German law of these cases above discussed.”! 2 ) 

The Tribunal then added that the evidence had established beyond a 
reasonable doubt that the victims in the three cases tried before Rothaug 
and described above! 3 ) were condemned and executed because they were 
Jews or Poles. “ Their execution was in conformity with the policy of the 
Nazi State of persecution, torture, and extermination of these races. The 
defendant Rothaug was the knowing and willing instrument in that pro¬ 
gramme of persecution and extermination. From the evidence it is clear 
that these trials lacked the essential elements of legality. . . . The indiv idual 
cases in which Rothaug applied the cruel and discriminatory law against 
Poles and Jews cannot be considered in isolation. It is ol the essence ol the 
charges against him that he participated in the national programme ol racial 
persecution. It is of the essence of the prool that he identified himsell 
with this national programme and gave himsell utterly to its accomplishment. 
He participated in the crime of genocide. . . .’ 

Of the first of the three trials conducted before Oeschey in his judicial 
capacity and referred to in this volume,!*) the Tribunal said . The tact 
that the discriminatory law against Poles was invoked in this case is estab¬ 
lished.” The opinion signed by Oeschey showed this to be so. The 
Judgment added : ” In this case Oeschey, with evil intent, participated in 
the governmentally organised system for the racial persecution ol Poles. 
This is also a case of such a perversion of the judicial process as to shock 
the conscience of mankind.” 


Of the second trial the Tribunal stated : 

“ Such a mock trial is not a judicial proceeding but a murder. 

“ It is provided in Control Council Law 10 that persecutions on 
political as well as racial grounds are recognised as crimes. ' v hile 
the mere fact alone that 1 the Count| was prosecuted for remarks hostile 
to the Nazi regime may not constitute a violation of Control Council 
Law 10, the circumstances under which the defendant was brought to 
trial and the manner in which he was tried convince us that the Count I 
was not convicted for undermining the already collapsed defensive 
strength of the defeated nation, but on the contrary, that the law was 


C) See pp. 23-4. These trials were ol' course examples only. 

<*) In view of this ruling it has not been thought necessary to quote 
the German provisions applied against the victims. 

P) See pp. 23-4. . . 

(*) See p. 25. These trials were, again, examples only. 
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deliberately invoked by Gauleiter Holz and enforced by Oeschey as 
a last vengeful act of political persecution. If the provisions of Control 
Council Law 10 do not cover this case, we do not know what kind of 
political persecution it would cover.” 

A reference has been made above to the way in which Rothaug made an 
offence capital by bringing it within the scope of the Ordinance Against 
Public Enemies; the Tribunal dismissed such interpretations as “legal 
sophistries ” which did not save the accused from being regarded as “ merely 
an instrument in the programme of the leaders of the Nazi State of persecution 
and extermination. In dealing with the trial of a Nuremberg Jew for “ race 
pollution’’.t 1 ) the Tribunal pointed out that in the indictment before the 
, Special Court, which was drawn up “ according to the order of Rothaug ”, 

the accused “ was not charged only with race defilement ... but there was 
> also an additional charge under the Decree Against Public Enemies, which 

) made the death sentence permissible. The new indictment also joined t e 

Seiler woman on a charge ol perjury.(*) The effect of joining Seiler in the 
charge against Katzenbcrger was to preclude her from being a witness for 
the defendant, and such a combination was contrary to established practice ”. 
Rothaug was not. apparently, alone, however, in this manipulation of laws 
already discriminatory to promote even further the persecution of racial and 
political minorities, for after describing one of the above-mentioned( 3 ) 
trials conducted against Poles in which the prosecution was carried out under 
Lautz s authority, the Tribunal said : “ In the Ledwon case the sinister 
subtlety of the Nazi procedure is laid bare. If the case had been brought 
only under the law against Poles and Jews, the People's Court would not 
have had jurisdiction, so the defendant was charged with high treason for 
attempting to separate Ironi the Reich territory which did not belong to it. 
The proof of high treason failed. There remained only the charge that in 
attempting to escape from Germany and from forced labour there, the 
defendant assaulted a customs officer with his fist and that what he did was 
done as a Pole in violation of the law against Poles and Jews. It was under 
that discriminatory law that Ledwon was sentenced to death and executed. 
The defendant Lautz is guilty of participating in the national programme of 
racial extermination of Poles by means of the perversion of the law of high 
treason.” 

These remarks make it clear that the Tribunal, in deciding whether the 
ac,s °* l ^ e accuse d constituted a participation in war crimes or in racial or 
po meal persecutions amounting to crimes against humanity, was willing 

(i) to disregard the question whether or not the acts were legal 
under German law ; 

(ii) to regard the enforcement of certain laws as indeed constituting 
such participation ; 

(iii) to look upon a violation of the principle non bis in idem as 
evidence of guilt ; 

(iv) (apparently) to deem it further evidence of guilt that a forced 
manipulation of German laws was made so as to “ legalise ” 
a more severe sentence than would have been allowed otherwise 
under German law. 


(’) See pp. 23-4. 

$ w S n W u * he perS ° n *‘ th VVh ° m the male accused wa s said lo have associated. 
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(b) It remains to analyse the aspects of these trials by Rothaug and 
Oeschey which the United States Tribunal thought fit to mention as repre¬ 
senting departures from elementary standards of justice. 

First there were examples of a refusal on the part of the tw o former judges 
to allow a full hearing of the evidence. For instance, the Tribunal pointed 
out that, in the third of Rothaug’s trials, “ both defendants were hardly 
heard by the court. Their statements were passed over or disregarded ” 
and other witnesses had difficulty in being heard.(') The following words 
taken from the Judgment in the same case were quoted by the Tribunal; 

" It does not matter whether during these visits extra-marital sexual relations 
took place or whether they only conversed as when the husband was present, 
as the victim | claims. The request to interrogate the husband was therefore 
overruled."?) Dealing with the second of Rothaug’s trials, the Tribunal 
said: “ The Polish woman who was present at the time of this alleged 
assault is not listed as a witness. Rothaug has stated in his testimony before 
this court that he never had a Polish witness. ( 3 ) It will also be remembered 
that the lady who could and w'ould have testified in defence of the Count 
who was tried by Oeschey was not heard by the German court.( 4 ) 

In the second place, there was evidence of Rothaug s proceeding w ith 
a trial irrespective of the fact that defence counsel had had no opportunity 
to prepare a defencef 5 ) and of Oeschey's trying a case without a defence 
counsel, having told the prosecutor that he would do so because the legal 
prerequisites for trial without defence counsel did exist ”.( b ) 

Of the proceedings before Rothaug referred to in the last paragraph 
the Tribunal stated also that “ the prosecutor in the case. Murkl wax 
directed to draw up an indictment based upon the Gestapo interrogation. 
This was at eleven o’clock of the day they were tried . While the Tribunal 
did not indicate to what extent it held the accused responsible for this 
summary procedure, he could certainly have ensured that the hearing was 
an adequate one, whereas, as the Tribunal related, the trial itself, according 
to Kern, lasted about half an hour, and according to the del J nda " t a P pr0 ^ 
mately an hour ; while according to Markl it was conducted with the speed 

of a court martial. 

There was much other evidence of the lack of an impart^.approach 
by Rothaug and Oeschey to the cases which came before them. Th 
Tribunal found that Rothaug “ did not believe the■***?"“* °' o1 '* 

defendants, according to the testimony in this case . andlojme suchpm 
he stated in a written judgment: “ The whole mfer.omv of the. de.tend^m 
I would say, lies in the sphere of character and is obviously bdS " d ^ 

a part of Polish sub-humanity, or in h«s belongingto su £ 

humanity. ”0 Before the end of the trial of a Jewish defendant Rodia^ 
told the prosecutor that he was prepared to condemn the defendant to death 
and suggested arguments which the latter mig use. j nce t j, e 

trial he said that the proceedings would be a mere Krm y._ 

(') See p. 24. 

t 1 ) Italics inserted. 

( 3 ) See p. 23. 

(*) See p. 25. 

<‘) See p. 23. 

<*) See p. 25. 

( 7 ) See p. 23. 






JOSEF ALTSTOTTER 


102 

v,ct *m ‘ "ould be beheaded anyhow ’*.(«) The Tribunal fn. a .u 
rue protestations that his judgments were bain , " d that des ' 
introduced in court, we are firmly convinced that • y U, ? on evidence 
Rothaug-s opinions were formed and decisions made and 
Puhhclv or privately announced before the triaT had " "^instances 
certainly before it was concluded Of Oesihev and 

»et out above, there was much evidence n r7,, y \- part L from the f acts 
and of conduct insulting to the defendants.^) ‘ C behaviour in court 

- it Ss,“ ■* 

for clemency in the passages of leTd 5 ‘° SU ‘ h denia,s of »PPKattio2 
Oeschey. but it is worth noting that the Trih" 1 f^ ahng Wlth Rothau g and 
that the defendant Klemm ‘ Lmits n Jj h ^ attention to the fact 

death cases and refusing all of them as'lfnd P °c C emency P leas in NN 

- -W victim, SSU 22££S$f “ ““ Min,Mry 

a fair Irial. oic'couTd'in\h,.''fi S rs ° f J'f r 5' ng cviden “ of >he denial of 
or a crime against humanity in itself soThatT Z den ' a ' 3 W3f C " me 
he guilty of this offence quite apa t from the F™* res P onsible w «uld 

' ,ct| m. On the other hand it could h' a subsec l uent suffering of the 

been accorded constitutes a defence to a'eh-. dt P T° f ° f 3 fair triaI havin S 
harm to a prisoner of war or inhabitant ° f Caus,ng death or other 
P f ooJ of the denial of a fair trial nuS , ° CCU P ,ed territory, and that 

according to this approach the onus / ° peration °f thut defence : 

.he Trials in ,h , P ”* ^ 

prosecution was at pains to pro'c e“n inthT”"" 1 Up0n in V ° 1 '™ V - 'he 
those aspects of the proceedings taken P resentati °n of evidence 

show that a fair trial vJZ IkoIhT* ^ Victims whicb tended to 
examine the defence witnesses on Sh^iS”"’ ^ d ' d " 0t Wait to cross ' 

Tr ‘ a! wlrupSn^ht murder- 0 tort l ' 0n by ‘ he TribunaI >n the 
and brutaht.es. atrocities, and other’ ink?"* 3nd ' l1egal im P r 'sonment of, 
persons , to use the words of the indie!" 3 " 6 3CtS against thousands of 

strong suggestion that the Tribunal 1 Nevertheless there is a 

a possible criminal act. From the ev£2? the de , maI of a fai f trial as itself 
that certain cases tried bv Rothaug ? 3, . d tbe Judgment , it was clear 
legal, y .(>) Again, the Tribunll dedaJnl the CSSential eI ™ents of 

oriustice-.p^ 1 ^ d ' d «* -PP^-ch eten ?£££ of^ffS 

tw ° poaches which may be 
the trial of Shinohara and two u demal of a fa 'r trial. Thus in 

° WhJch the accuse d were found Ku iltt court - the charge 

--^[tywa^that they failed to ensure that 

<-'l See p. 26. ~ 

M Iff p ' l5, footnote 1. 

(*)Seep. 99. 

( ) See p. 97. 
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such natives were afforded a fair and proper trial "O On the other hand, 
the confirming authority did not approve the findings and sentences in 
this case, and the charges in the other two Australian trials were charges o 
murder and the accused put forward the defence that the victim had been 
killed only after a trial or investigation of their acts.(-) The charge in the 
trial of Isayama and seven others by a United States Military Commission, 
however Mentioned “ permitting and participating in an illegal and false 
trial and unlawful killing ” of prisoners of war,( 3 ) and the charge in the trial 
of Hisakasu and five others, also by a United States Military Commiss.c m 
again indicated that an “ illegal, unfair, false and nul .' V?j! 
regarded as in some way separate from an unlawful killing •( > The 
same can be said of the trial of Shigeru Sawada and three others.( 

It may be argued that whatever approach is adopted the practical result 
is 17 , he sal; on ,he o.her band i, is interesting rom • ‘pot» 
of legal analysis and classification that the denial of a fair rial Has ocen 
ISLd as a war crime and (almost cer.ainlyl a crime agains, human,,, 

m ,he de S ?>rs-«»*“ d ’“ d «*- deni ' d “ 

w afSFJZSi* **« ln " od " c ' e " d ‘"“ “ s " Mly 

(v> ,be 0r riffof d a“ , ^ <, <o know .he evidence agains, them was 

denied ;( !3 ) . , . for a f u p investigation 

(vi) the general right to a hearing adequate tor a 

of a case was deni ed-! 14 ) _ 

(>) See Volume V, pp. 32 and 34. 

( 2 ) See Volume V, pp. 25-6 and 37. 

( 3 ) See Volume V, p. 60. 

( 4 ) Sec Volume V, p. 66. . 

C) See Volume V, pp. 10-11. r ed with the summary contained on pages 

f) The following account shouM be compar a anse the results of the trials 

73-77 of Volume V. which as already staled aticmpi 
reported upon in that volume on the same . 

( 7 ) Seep. 100. 

(“) See p. 97 ; and compare p. 119. 

(») Compare item (i) on p. 75 of V ? 1 X1oon „ 74 of Volume V and the footnote thcreio. 

/io k Qee nn 97 and 101. Compare item (u) on p. /** p tfri nh on p. 75 of VolunK v. 

■■ IS r P p P : 101*2and . 19. Compare the tot«jornplet; p ,„ of the 

f -) See pp. 97 and 101. Compare item <iv) on pp. 

present volume. n n 75 of Volume V, and p. 119ot thepresent vo u 

C 3 ) See p. 97. Compare item (n on p^75 ol \ I Vo)ume v . 

(> 4 ) See p. 101. Compare item (m) on page 
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In addition it is at least possible that the Tribunal regarded the persistent 
denial of clemency as a further incriminating factor.(') 

The footnote cross-references by which the points enumerated above have 
been related to the similar catalogue contained in Volume V of this series 
reveal a striking uniformity in the attitude of different courts to the 
characteristics of a fair trial under international law, or conversely to those 
characteristics which would brand purported judicial proceedings as a 
denial of a fair trial.(-) It can fairly be said that a body of rules is emerging 
or has emerged in this branch of international law. The analyses contained 
in these pages and in Volume V of the characteristics just mentioned have, 
it should be noted, been based on one or more of the following: 

(i) The actual findings of United States Military Commissions in 

trials reported upon in Volume V ; 

(ii) The advice of the Judge Advocate in the Australian trials reported 

in the same volume. This source is less authoritative than 
the last : nevertheless while the Judge Advocate's advice need 
not have been taken by the court, such advice ^as in British 
and Canadian trials) carries great weight; 

(iii) The evidence which was at any rate admitted by the courts 

conducting trials reported on in Volume V, and which may have 
been taken into account by the courts in deciding on their 
verdicts and sentences ; and 

(iv) Passages from the Judgment in the Justice Trial. 

Due to the construction of this last Judgment it is not always possible 
to state with certainty what the Tribunal regarded as criminal and what 
merely as evidence of knowledge, intent or motive. Again, the other three 
ources set out above are not all of equal authoritativeness. Nevertheless, 
i: must be recognised that even the first, namely the findings of courts upon 
certain charges, are not of more than persuasive authority, and it is submitted 
that the analysis that has been attempted here and in Volume V of the nature 
of the denial of a fair trial, even though based on such differing categories 
of authority, is not without interest in the building up of a jurisprudence 
of war crimes law . 

6. THE ATTITUDE TAKEN BY THE UNITED STATES MILITARY TRIBUNALS TO 
COUNTS ALLEGING CONSPIRACY 

On 9th July, 1947, a joint session of five United States Military Tribunals 
was held in order to hear counsel argue regarding the sufficiency of counts 
which charged defendants with conspiracy to commit war crimes and crimes 
against humanity as a separate offence. Such counts had been brought not 
only against tf e accused in the Justice Trial but also against the defendants 
in the trial of Karl Brandt and others (The Doctors' Trial ) and in the trial of 
Oswold Pohl and others, which were also being held before certain of the 
Military Tribunals mentioned above. Counsel for the defendants in these 

0) See p. 102. 

(*) The denial of one of the rights enumerated above would not necessarily amount to 
the denial of a fair trial, however, and the courts have had to decide in each instance 
whether a sufficient number of the rights which they have regarded as forming part of the 
general right to a fair trial were sufficiently violated to warrant the making of one or other 
of the legal deductions discussed on pages 102-3. 
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three trials challenged the sufficiency of these counts while General Telford 
Taylor, who led the prosecution in these trials, upheld it. 

The main arguments put forward by the defence were the following : 

(i) neither the Charter of the International Military Tribunal 

nor Law No. 10, in dealing with war crimes and crimes against 
humanity, “ speak of common planning as a punishable 
separate crime, whereas both laws have in common that in 
their respective figure (a), dealing with the crimes against 
peace, participation in a common plan or conspiracy for the 
accomplishment of one of the listed crimes against the peace, is 
expressly declared punishable ” ; 

(ii) the International Military Tribunal held that whereas the 

prosecution in the trial of the German Major War Criminals 
charged a conspiracy to commit not only aggressive war but 
also war crimes and crimes against humanity, the Charter 
did not in fact define as a crime any conspiracy except the 
one to commit acts of aggressive war ;(') 

(iii) the wording" was connected with plans or enterpri es involving 

its commission ” contained in Article II. 2 (J) of Law No. 

. 10( 2 ) could not be taken to admit charges of conspiracy to 
commit war crimes and crimes against humanity since " the 
system of Law No. 10 makes it clear beyond doubt that the 
facts of crimes are exhaustively defined in sub-paragraph 1, 
whereas in sub-paragraph 2 only the forms of complicity in 
these crimes are defined ;( :i ) 

(iv) “ The occupation of Germany was carried out together by the 

four victorious Pow ers, who according to the Berlin declaration 
have confirmed again and again that Germany is to be neither 
annexed nor divided up but on the contrary to be maintained 
as an entity of which the political form is to be determined. 
Consequently, Germany is subject to the united occupation 
Powers as represented in the control council, but not to the 
Russian, the English, the French, the American law as such.” 
The introduction of the Anglo-American concept of conspiracy 
was not therefore admissible ; 

(v) the words “ including conspiracy to commit any such crimes ", 
contained in Article I of Ordinance No. 7,( 4 ) must be taken to 
mean only conspiracy to commit crimes against peace, since 
Ordinance No. 7 did not set out to alter matters of substantive 
law contained in Law No. 10 ; 

(vi) the concept of conspiracy is not found in modern contincnla 

(') See British Command Paper, Cmd. 6964, p. 44. 

(*) See p. 84, footnote 3. 

( •) See pp. 38-9. 

(<) Article 1 of Ordinance No. 7 provides that: " The purpose of this Ordinance is to 
provide for the establishment of military tribunals which shall have power to try and punish 
persons charged with offences recognised as crimes in Article II of Control Council Law 
No. 10, including conspiracies to commit any such crimes. Nothing herein shall prejudice 
the jurisdiction or the powers of other courts established or which may be established for 
the trial of any such offences." See p. 115 of Volume III of this series, and pp. 26-8 ol 
the present volume. 

H 
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codes, and is an Anglo-American notion.(') It would there¬ 
fore be a violation of the maxim nullum crimen sine lege to 
apply it to German accused.( 2 ) 

The principal prosecution arguments were the following : 

(i) “ The classical definition of conspiracy at English common 
law is that it is a confederation to effect an unlawful object, 
or to effect a lawful object by unlawful means. Within the 
scope of this definition, conspiracy is very little more than an 
elaboration of the law of attempts, in cases where the conspiracy 
was unsuccessful in attaining its object, or of the law of princi¬ 
pals and accessories and accomplices, if the conspiracy suc¬ 
ceeded in attaining an unlawful object. Within this sphere, the 
law of conspiracy is really just another manifestation of the 
very familiar problem in all legal systems of how closely or 
in what way an individual must be connected with a crime in 
order to attribute to him, in a judicial sense, guilt. . . . How¬ 
ever, over the course of years there have occurred, both in 
English common law and in the continental law, a number 
of efforts to apply the doctrine of conspiracy to acts which, 
if committed by a single person, w ould not have been indictable 
or. in a judicial sense, unlawful ... it is important to point 
out, therefore, that none of these questionable and perhaps 
dangerous developments of the law of conspiracy are in any 
way involved under the London Charter or under Law No. 10, 
or in any of the three cases before these tribunals in which 
this jurisdictional question is raised. Neither one, neither the 
London Charter nor these indictments, seeks to impose 
criminal liability for conspiring in pursuit of a lawful objective. 
On the contrary, the conspiracies involved in these cases are 
conspiracies to commit acts well established as crimes at 
international law, under the specific language of the London 
Charter and Law No. 10 and, in most cases, under the penal 
law system of all civilised countries." Moreover, these were 

('» In his reply. General Telford Taylor mentioned that : “ Legal concepts, analogous 
to that of conspiracy, are by no means unknow n in continental law 

Thus, for instance. Article 265 of the French Code Penal provides that “ Any association 
formed, whatever its duration or the number of its members, and any undertaking arrived 
at for the purpose of preparing or committing crimes against persons or against property, 
constitutes a crime against the public peace ". This provision, inter alia, was relied upon 
in the trial of Henri Georges Sladelhofer by a French Military Tribunal at Marseilles, 
15th April. 1U4S ; in finding him guilty of the crime of association tie malfaiteurs , among 
other offences, the Tribunal gave an affirmative answer to the question whether he, a 
German national, was guilty, during time of war, of” having formed with various members 
of the German Gestapo an association with the aim of preparing or committing crimes 
against persons or property, without justification under the laws and usages of war. Other 
accused war criminals have also been found guilty of association de malfaiteurs by French 
Military Tribunals. 

(h In his reply, General Taylor admitted that: “ These and other internationally 
constituted Tribunals cannot work exclusively in the medium of German law, or American 
law, or even a combination of the two. That is not the genius of international law ”. 
Hut, he added ” if the objections of defence counsel to an infusion of legal principles from 
non-German legal systems were to be taken at face value, certain consequences would 
flow therelrom which, 1 am sure, they would find most unwelcome ”. For instance. 
Under German law, a defendant cannot testify under oath in his own behalf. It is 
because ol an intusion of non-German legal principles that the defendants in these proceed¬ 
ings are entitled to take an oath and enter that box." 
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crimes which according to the claim of the prosecution had 
in fact been committed. 

(ii) All systems of law had “ concepts, such as accessories, accom¬ 

plices, conspirators, etc.”, whose purpose was to ensure that 
all connected with a crime should be punished, and in approach¬ 
ing the question of what degree of connection with these crimes 
must be established in order to attribute guilt to a defendant, 
we must not become enmeshed in the intricacies of the American 
or English law of principals and accessories, or of conspiracy, 
or indeed in the refinements or peculiar prejudices of any single 
judicial system. International law, with respect to these 
questions, must be derived and applied from a variety of 
sources and legal systems, including both civil and common 
law. And the notion of conspiracy, if sensibly and fairly 
confined, is, we submit, a useful body of doctrine to draw 
upon.(') 

(iii) “ The law of war crimes is, fundamentally, an attempt to define 

the circumstances under which a state of belligerent hostilities 
makes lawful acts which would otherwise be clearly unlawful", 
acts such as “ murder, torture, enslavement, rape, plunder, 
destruction, devastation, etc.” The General continued : 
“ It is well settled, and we think this is an important point, 
that a conspiracy to commit felonies of these types is an indict¬ 
able offence at common law, and regardless of whether any 
statute expressly so provides. This has been settled in a multi¬ 
tude of English and American decisions over a number of 
years. It was, undoubtedly, for this reason that the drafts¬ 
men of the London Charter and Control Council Law No. 10 
saw no need to include an express reference to conspiracy in 
the definition of war crimes and crimes against humanity, 
any more than they felt it necessary to make express reference 
to the liability of accessories and accomplices or to the law of 
attempts. All these things adhere to such crimes automatically. 

“ Why, then, did the draftsmen of the London Charter make 
specific reference to ‘ common plan or conspiracy ’ in the 
definition of crimes against peace ? Clearly, we submit, 
this was done out of abundance of caution because of certain 
differences between the nature of crimes against peace on the 
one hand and war crimes and crimes against humanity on the 
other hand. . . . But the crime of planning and waging an 
aggressive war is, in many respects, peculiarly an international 
law crime, and particularly subject to international jurisdiction. 
The acts condemned as criminal in the definition of crimes 
against peace are not acts which are declared to be criminal 

Q) -The defence replied that: “ Participation, instigation, all such matters are, as a 
matter of course, punishable under continental law too . and. of course, no international 
penal law can be imagined without punishing those who in reality desired the perpetration 
and carried it into effect in some way. 

“ The great difference, however, between that and conspiracy, as we see it. is that many 
may be caught in the conspiracy charge who did not themselves desire such a deed but who 
got involved not through their own volition and then are brought into the conspiracy.” 
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under the internal penal law of most States.( l ) Furthermore, 
while war crimes and crimes against humanity can certainly 
be committed by a single individual, it is hard to think of any 
one man as committing the crime of waging an aggressive 
war as a solo venture. It is peculiarly a crime brought about 
by the confederatit a or conspiracy of a number of men 
acting pursuant to well-laid plans. It matures over a long 
period of time, and many steps are involved in its consum¬ 
mation. The interrelations between the confederates or 
conspirators are likely to be extremely complicated and far- 
flung. For all these reasons, and particularly because planning 
an aggressive war is not, like murder, a standard felony to 
w hich the orthodox paraphernalia of doctrine as to the liability 
of accomplices automatically applies, the draftsmen of the 
London Charter and Law No. 10 included an express reference 
to conspiracy in the definition of crimes against peace.” 

(iv) ” I am sure that it never occurred to the Allied Control Council 
when it adopted Law No. 10 in December, 1945, during the 
proceedings before the International Military Tribunal, that 
by following the language of the London Charter they had 
excluded from the scope of Law No. 10 conspiracies to commit 
war crimes and crimes against humanity. And finally, so 
far as 1 am aware, such an idea never occurred to any of the 
defence counsel during the entire course of the international 
trial." General Taylor suggested that the International 
Military Tribunal came to the decision quoted above because 
of "an underlying hostility, particularly on the part of the 
continental members of the court, to the concept of conspiracy 
as such ”, and the prosecutor urged that the Military Tribunal 
should refuse to follow this ruling, which seemed to be con¬ 
trary to the express language of Article 6 of the Charter of the 
International Military Tribunal which stated that: “ Leaders, 
organisers, instigators, and accomplices participating in the 
formulation or execution of a common plan or conspiracy to 
commit any ol the foregoing crimes are responsible for all 
acts performed by any persons in execution of such plan ”, 
He claimed that “ Ordinance No. 7, under which these 
Tribunals are constituted, does not make the decisions of the 
International Military Tribunal on points of law binding ”, 

(v) Article II, 2('-) of Law No. 10 was differently worded from the 
passage just quoted from the Charter, but " its purpose is 
fundamentally the same. . . . Indeed, the scope of paragraph 
2 of Article II of Control Council Law No. 10 which I have just 
quoted is, we believe, broader than that of the doctrine of 
conspiracy." 

( l ) It would be interesting, however, to find how far the provisions of many continental 
codes regarding “ offences against the external security of the State " provide against acts 
which amount to planning or carrying out aggressive warfare. Compare, for instance. 
Articles 79-82 of the French Code Penal and Articles 93,96,98 and 99 of the Polish Criminal 
Code which are treated in an Annex on Polish Law Concerning Trials of War Criminals 
to be contained in Volume VII of these Reports. 

(*) See p. 84, note 3. 
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(vi) “ In applying international penal law, just as in applying domestic 

penal law, we must determine the substantial degree or 
quality of participation in crimes upon the basis of w hich a fair 
judgment of guilt must be rendered. And in making these 
determinations under international law, it is surely not only 
appropriate but wise to draw upon such well-established bodies 
of legal doctrine in highly developed legal systems as will 
assist us in arriving at a result which commends itself to our 
sense of justice. The International Military Tribunal did not 
find that any considerations of general jurisprudence stood in 
the way of applying the doctrine of conspiracy in the case 
of crimes against peace.” 

(vii) “ Conspiracy to achieve an unlawful objective or to use unlaw ful 

means to attain an objective is not, properly speaking, a 
separate subsequent crime at all, any more than being an 
accessory or an accomplice is a crime ; it is an adjunct of the 
crime ; ” 

(viii) “ It is important, also, to bear in mind that neither the London 
Charter nor Law No. 10 purports to be a complete, or even a 
nearly complete codification of international penal law " . . . 
Particularly in respect to the necessary degree of connection 
with a crime, the provisions of the London Charter and Law 
No. 10 are illustrative rather than exhaustive attempts at 
statutory definition. Neither of them, for example, makes 
mention of attempts, yet it surely was not the intention in 
either case to eliminate attempts from international penal 
law.”( l ) 

(ix) Ordinance No. 7 expressly makes conspiracy punishable.)-) 

The Tribunals decided in favour of the defence submission, and the 
Tribunal conducting the Justice Trial ruled accordingly.! 3 ) on the grounds 
that the Tribunal were bound by the provisions of Law No. 10 and of 


(>) Some recognition has been given to the possibility that a person may be guilty of a 
war crime even though he merely attempted to commit an offence and the offence was never 
completed. Thus, Article 4 of the Norwegian Law of 13th December, 1946, on the punish¬ 
ment of foreign war criminals, provides that: 

“ The attempted commission of any crime referred to in Article No. I of the present 
law is subject to the same punishment as an accomplished act. Complicity is like¬ 
wise punishable." 

For an application of this provision, reference should be made to p. 120 of this volume. 

Again, Article 13 (l» of a Yugoslav Law of 25th August, 1945, which provides for the 
trial of war criminals and traitors, lays down that: 

“ An attempt to commit acts outlined in this Law shall be punishable as a complete 
criminal act.” 

Under the Dutch Extraordinary Penal Law Decree of 22nd December. 1943 (Statute 
Book D. 61), an attempt to commit a war crime is equally punishable with the crime itself. 

Neither are convictions for attempts at war crimes unknown in French practice. Thus, 
Jean Georges Stucker was sentenced to imprisonment for two years, for the offence of 
having attempted to secure the arrest or detention of a French national, by a French 
Military Tribunal at Metz, 25th November, 1947. This case will receive further treatment 
in Volume Vll of these reports. (In the notes to the trial of Becker and others.) 

Tbe relevant French provision is Article 2 of the Code Penal which states that : 

“ Any attempted crime which is manifested by the commencement of its execution, 
if it has been stopped or has lost its effect only by virtue of circumstances independent 
of the will of its author, is considered to be the same as the completed crime ”. 

< 3 ) See p. 105, note 4. 
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the Charter of the International Military Tribunal! 1 ) which do not define 
conspiracy to commit a war crime or a crime against humanity as a separate 
substantive crime. The Tribunal affirmed the right of prosecution and 
defence to introduce evidence, relating to events before September, 1939, 
“ if such facts or circumstances tend to prove or to disprove the commission 
bv any defendant of war crimes or crimes against humanity as defined in 
Control Council Law No. 10 ”.( 2 ) 

In the course of his dissenting judgment, Judge Blair made some remarks 
concerning this decision of the Tribunal. His opinion was that: “ Since 
the language of paragraph 2 of Law No. 10 expressly provides that any 
person connected with plans involving the commission of a war crime or 
crime against humanity is deemed to have committed such crimes, it is 
equivalent to providing that the crime is committed by acts constituting a 
conspiracy under the ordinary meaning of the term. Manifestly it was not 
necessary to place the label * conspiracy ’ upon acts which themselves 
define and constitute in tact and in law a conspiracy. Paragraph 2 was so 
interpreted by the Zone Commander when he issued Military Government 
Ordinance No. 7. which authorised the creation of this and similar military 
tribunals, and which provides in Article I that: 

The purpose of this Ordinance is to provide for the establishment 
ot military tribunals which shall have power to try and punish persons 
charged with offences recognised as crimes in Article II of Control 
Council Law No. 10, including conspiracies to commit any such crimes 

The Tribunal, he concluded, " should therefore declare that military 
tribunals as created by Ordinance No. 7 have jurisdiction over* conspiracy 
to commit ’ any and all crimes defined in Article II of Law No. 10 ”. 


<*) Which was incorporated into Law No. 10 by Article I thereof. 
( ) See also p. 90. 


CASE NO. 36 

TRIAL OF GERHARD FRIEDRICH ERNST FLESCH. SS OBE 
STURMBANNFUHRER, OBERREGIERUNGSRAT 

FROST ATI^G LAGMANNSRETT (NOV. DEC. 1946) AND 
SUPREME COURT OF NORWAY (FEBRUARY, 1948) 

Denial of fair trial The plea of justifiable reprisals. 
Superior orders. 

A. OUTLINE OF THE PROCEEDINGS 
1 . THE INDICTMENT 

The defendant Flesch was charged by the Director of Public Prosecutions 
with having committed war crimes amounting to murder and torture, in 
violation of: 

§ 1, cf. §3 of the Provisional Decree of 4th May, 1945, cf. 

§ 233 of the Civil Criminal Code, cf. 
g 229, cf. § 232 of the Civil Criminal Code, cf. 

§ 242 of the Civil Criminal Code, cf. 

The Law of 6th July, 1946. 

The individual counts of the indictment made the following charges : 
Count I 

(а) In November, 1942, the defendant gave orders to the Commandant 
of Falstad Concentration Camp for the shooting of three Norwegian citizens 
of Jewish descent. 

(б) In February, 1943, the defendant gave orders for the shooting of the 
Norwegian citizen Toralf Berg. 

(c) In March. 1944, the defendant gave orders for the hanging of nine 
Russian prisoners of war. The defendant himselt supervised the execu¬ 
tion. 

(J) In August-September, 1944, the defendant gave orders for the hanging 
of 15 Russian prisoners of war. The defendant himself supervised the execu¬ 
tion. 

(e) In October, 1944, the defendant gave orders for the shooting ol the 
Norwegian citizens Kjell Barre, Kaare Storaas, Hans Fredrik Bye and three 
other persons, to take place while they were being arrested. As a result 
Kjell Barre and Hans Fredrik Bye were shot. 

(/) In October, 1944, Johnny Pevik was hanged on the defendant's orders, 
(g) In February, 1945, the Norwegian citizens Ingar Tro< ten and Ole Kvcrn- 
rod were shot on the defendant’s orders while being arrested. 

Count It 

(a) In March, 1942, the defendant took part in the “ verscharfte Vcrneh- 
mung ” of Hans Konrad Ekomes. 

Ill 
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(h) In the autumn of 1942, the defendant gave orders to his subordinates 
to employ dogging as an ordinary means of punishment for Jewish prisoners 
in Fulstad Concentration Camp. 

(c) In February, 1944. the defendant gave orders for the “ verscharfte 
Vernehmung of Peter Holland Hansen. 

Id) In May, 1944. the defendant gave orders for the “ verschiirfte Veineh- 
mung " of Magne Flem. 

(t-) In November, 1944, the defendant gave orders for the “ verscharfte 
Vernehmung" of Arne Tommeraas. 

(/) In March, 1945, the defendant gave orders for the “ verscharfte 
Vernehmung " of Ingeborg Holm. 

Count /// 

In September. 1943. the defendant, who was at that time Chief of Falstad 
Concentration Camp, refused permission for the taking to hospital of 
prisoner Erling Borge who was suffering from acute diphtheria. Borge died 
as a result of the illness on 22nd September, 1943. 

The Public Prosecutor acting in the trial was Hoyesterettsadvokat 
J C. Mcllbye. Counsel for the defence was Hoyesterettsad.okat Adam 
Hioth. 

2. THE POSITION OF THE ACCUSED 

The evidence showed that Gerhard Friedrich Ernst Flesch was born on 
Nth October. 1909, in Poznan. In 1934. he took his degree in law and was 
appointed by He drich to the Gestapo where he was in control of the religious 
sects of Germany. In 1948, he took part in the German march into the 
Sudetenland. and in 1939. in the annexation of Bohemia and Moravia, 
and was later appointed political adviser to Gauleiter Sauckel in Thuringia. 
After the outbreak of the war in September, 1939, he became leader of an 
" Einsatzkommando " in Poznan. In 1940, he joined an SS Totenkopf- 
division in their march into France. 

The defendant came to Norway on 23rd April, 1940, as Kommandeur of 
the Sipo and the SD in Bergen, and from October, 1941, held the same 
position in Trondhjem and district, covering most of Northern Norway. 
A> Kommandeur of the district, he was also chief of Falstad Concentration 
Camp outside Trondhjem and the prisons in Trondhjem. He was given 
the rank of Obersturmbannfiihrer and received the title of Oberregierungsrat. 
His immediate superior was Fehlis. 

3. JUDGMENT OF THE FROSTAT1NG LAGMANNSRETT OF 2ND DECEMBER, 1946 

Flesch was found guilty on all counts, except points a and c of Count I, 
and was sentenced to death by shooting. The reasons of the Lagmannsrett 
for reaching its decision are set out below. 

Count l (a) 

During the state of emergency in the Trondhjem area in the autumn of 
1942, all male Jews were arrested and taken to Falstad Concentration 
Camp. Among them were Schidorsky, aged 55, Glick, aged 65, and Abra- 
hamsen, aged 70. All three were sick men and were allowed to lie in a loft 
during the day. One day in November, the defendant came to inspect the 
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camp. When he saw the three sick men, he said : “ Sick Jews lying about ! 
There is only one thing to do, dig a grave and everything will be right.” 
(Aber Sie lassen doch keine kranken Juden liegen. Draussen ein Grab 
graben und alles ist in Ordnung.) 

The defendant denied having said anything to that effect but the Lag¬ 
mannsrett felt bound to believe three witnesses, one of whom was Dr. 
Eitinger, the German M.O. in charge of the sick. Some days later Dr. 
Eitinger had gone to the Lagerkommandant and asked for permission to 
take one of the sick Jews to hospital. The Lagerkommandant had there¬ 
upon gone to Trondhjem to get a permit for the transfer of all three sick 
men to hospital. When he returned the same evening, the three men were 
taken from the camp. 

Since then these three Jews had not been heard of, neither had it been 
possible to trace their names in any hospital register. The only evidence 
that has come to light is a letter from the Sipo to the Swedish Consulate 
General in Oslo, dated 31st May, 1943, which, in reply to some investigations 
started by Schidorsky's relatives in Sweden, stated that Schidorsky had died 
of pysemia in Falstad Camp on 13th November, 1942. 

The defendant insisted that he had not seen the Lagerkommandant as he 
had been in Germany at that time. It has not been possible to ascertain 
that it was the defendant w ho saw the Lagerkommandant or that it had been 
he who had given the actual orders for the extermination of the three Jews, 
and the court, therefore, felt bound to acquit him on Count 1 (a). 

Count 1(b) 

Toralf Berg, who had been one of the leaders of the local branch of the 
Military Organisation—the Norwegian underground movement—had been 
arrested on 15th August, 1942, and was sent to Falstad Camp w here he had 
been badly ill-treated during several interrogations. He was shot on 16th 
February, 1943, on the defendant's orders. 

The defendant had admitted to having given the orders but had maintained 
that Berg had been sentenced to death by a German military' court in 
Dombaas, about 150 miles from Trondhjem. The Lagmannsrett could not 
accept that explanation. Berg had shared a cell with seven other prisoners 
to whom he had spoken freely but to whom he had never mentioned having 
been tried or court-martialled. Nor was there any proof that Berg had been 
taken from the camp to Dombaas where the court had ostensibly sentenced 
him to death. A letter received by Berg's father from the Sipo informing 
him of his son’s suicide also contradicts defendant's statement. 

The Lagmannsrett found that the defendant was guilty of having caused 
Berg’s death without a trial, and that he had thus violated the laws and 
customs of war. 

Count I (c) and (d) 

The defendant had admitted having given the orders for the execution of 
two lots of Russian prisoners of war. He had stated that the prisoners had 
been sent to Falstad from various camps in the district and had all been 
guilty of criminal acts, such as attacks with explosives, murder and pre¬ 
parations for mass escapes. He maintained that every one of the prisoners 
had been sentenced to death by a Wehrmacht court martial. The reasons 
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why they had not been executed by the Wehrmacht, but sent to him, were 
that he had been commissioned to investigate through interrogations how 
far Norwegians and Norwegian illegal organisations had been implicated 
in those subversive activities. 

On the basis of the evidence submitted in the case, the Lagmannsrett 
assumed that before 1943 prisoners of war who had committed offences while 
in camp were dealt with by the Wehrmacht, and that the Wehrmacht 
courts martial only were considered competent to try such cases. In 1943, 
however, it had keen decided that the Sipo should take over cases against 
prisoners of war who had escaped from the camps and had committed 
criminal acts while at liberty. After Himmler in July-August, 1944, had 
become in charge of matters concerning prisoners of war, it was decided that 
the Sipo should also take over cases against prisoners of war who had 
committed crimes while in camp without formal sentence being passed. 
Circumstances indicate that no sentences whatever had been passed on any 
Russian prisoners of w ar or at any rate not on those referred to in Count I (c) 
and (</). 

As far as the prisoners of war referred to in point (r) are concerned, the 
evidence submitted to the court did not, however, prove sufficient to dismiss 
the defendant's statement that they had been sentenced by a court martial. 
Assuming that to be correct, the defendant's acts could not be characterised 
as being at variance w ith the law s and customs of war, in particular Article 8 
of the Hague Convention concerning land warfare. The prosecution had 
not succeeded in proving that these prisoners of war had not been court- 
martialled and the Lagmannsrett, therefore, acquitted the defendant on that 
point. 

As regards point (</). however, the Lagmannsrett could not accept the 
defendant's statement. Several German witnesses who had been in charge 
of the investigation into the cases against a number of these prisoners of 
war had stated that none of them had been sentenced for if they had been 
tried, they would in the course of their duties have been informed whether 
they had been sentenced or not. The Lagmannsrett, therefore, found it 
proved beyond doubt that the prisoners referred to in point (d) had been 
executed without a previous trial and that defendant had been cognisant of 
the fact. His actions, therefore, were at variance with the laws and customs 
ot war, in particular Article 8 of the Hague Convention regarding land 
warfare. As the defendant had committed those acts knowingly and 
intentionally, he had also violated § 233 of the Norwegian Civil Criminal 
Code. 

The Lagmannsrett regarded as immaterial the defendant's plea that the 
German treatment of Russian prisoners of war must be adjudged in the light 
ol the Russian treatment of German prisoners of war. 

Count I (e) 

The Lagmannsrett found it proved that in October, 1944, defendant had 
given orders for the arrest of a number of Norwegian citizens, and that in 
the course o f the arrest six of them were to be shot from behind as if hit 
while escaping. Of the three Gestapo men w'ho were in charge of the arrests, 
Roth arrested his seven men but did not shoot two of them as ordered. 
Koczy shot Barre but not Bye, who, he stated, was wanted in connection 
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with some investigations. Bye was shot later by Koczy ostensibly while 
trying to escape. The third Gestapo man, Dudeck, had made his arrests 
but had not carried out the order as to the shooting of two of the men. 

The defendant had stated that he gave those orders in accordance with 
written directives received from Fehlis who had said that the men to be shot 
had already been sentenced by a Standgericht. The conclusion is inevitable, 
however, that the real reasons for the arrests and the shooting were reprisals 
against the Norwegian underground movement whose activities were 
allegedly in violation of international law. 

According to defendant, he had sent a report to Fehlis mentioning the 
persons who, in his opinion, would be arrested, and Fehlis, relying upon 
the authority of an Erlass from Himmler concerning subversive activities in 
occupied countries, had decided w hich of them were to be shot. 

The defendant's orders to his underlings had been to shoot the six men as 
soon as they were identified. The Lagmannsrett found that even though 
the six persons may have been guilty of subversive activities, the whole 
procedure was at variance with the laws and customs of war. According 
to Article 30 of the Hague Convention regarding land warfare, even spies 
caught in flagrante delicto could not be shot without trial, and persons who 
had committed such acts as the six men had been charged with could 
obviously not be placed in a less favourable position. As mentioned above, 
the defendant had maintained that he had been told by Fehlis that all six 
persons had been sentenced to death by a Standgericht, but the Lagmannsrett 
found that even if defendant were to be believed on this point, he must have 
known that such “ sentences ” were actually only administrative decisions 
taken by Fehlis which could not be regarded as a sentence in the sense as 
understood by international law. The defendant himself had admitted that 
the shooting of the persons in question was an act of reprisal camouflaged 
by a Standgericht sentence.. It must be remembered that of those doomed 
persons who had not been shot by the Gestapo men on the spot, not one was 
executed later. 

The Lagmannsrett could not accept the defendant's plea that the pro¬ 
cedure applied in these instances could be regarded as justifiable acts of 
reprisal. Experts on international law are divided in their opinion as to the 
legality of reprisals. Whatever the legal position, an act of reprisal can in 
no circumstances be pleaded in exculpation unless it was, at the lime, 
announced publicly as such, or it appeared from the act itself that it was 
intended as a reprisal and showed clearly against what unlawful acts it was 
directed. None of the incidents in question fulfilled any of these minimum 
demands. Gestapo man Dudeck had stated that defendant had given explicit 
orders to shoot the persons in question from behind so as to make it seem 
as if they had been shot while escaping. It was not at all clear from these 
acts of alleged reprisals against what definite kinds of breaches of international 
law or German criminal provisions they were intended to serve as reprisals. 
The defendant had maintained that the acts of reprisal in question were 
directed against a number of subversive acts described in quite general terms, 
such as sabotage, guerrilla warfare, etc. The Lagmannsrett, however, could 
not regard guerrilla warfare in general as a breach of international law. It 
is a fact that soldiers had been sent to Norway from England to sabotage 
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factories and military objectives, but in dealing with cases like that, the 
Germans had never distinguished between such acts having been executed 
by men in uniform or by soldiers in civilian disguise. When such acts of 
sabotage had been carried out by soldiers in uniform, they did not constitute 
a breach of international law. 

The Lagmannsrett thus came to the conclusion that the acts in question 
could not be regarded as reprisals but must be considered as acts solely 
intended to terrorise the population in order to stem the underground 1 

movement. It was significant in the Lagmannsrett's opinion that the defen¬ 
dant's underlings had reacted against the inhumane orders by trying to avoid 
carrying them out. 

The Lagmannsrett found that the shooting of Barre had been carried out 
in accordance with detailed instructions. Consequently this act was a viola¬ 
tion of § 233 of the Norwegian Civil Criminal Code. As regards the defen¬ 
dant's orders for the shooting of the others, the Lagmansrett found that this 
constituted attempted murder, an act punishable according to § 233, cf. 

§ 49 of the Civil Criminal Code. 

Count 1(f) 

Pevik was arrested in the autumn of 1943, on suspicion of having smuggled 
arms and taken part in sabotage. During various interrogations he had 
been cruelly ill-treated until in October. 1944, the defendant had given orders 
for his hanging. 

The defendant had made several contradictory statements on that count. 

In the first place he had maintained that the execution was based on a sentence 
by the SS und Polizeigericht Nord in November or December, 1943, but had 
been postponed pending investigations into other cases. Later he had stated 
that Pevik was kept alive because he was regarded as a hostage, later still 
that he was to be exchanged for a German prisoner. In October, 1944, 
the defendant had allegedly received orders from Fehlis to execute the 
sentence. The defendant denied the ill-treatment. 

The Lagmannsrett found it proved that Pevik had not been sentenced by 
any court. Several German witnesses closely connected with the SS und 
Polizeigericht Nord, among them the secretary to the court, denied that 
Pevik had been tried, and one German witness had stated that the defendant 
had told him that Pevik was to be executed pursuant to the “ Nacht und 
Nebel Erlass ”. In the light of all the available evidence, the Lagmannsrett 
found that Pevik had been executed at variance with the laws and customs 
of war. As the defendant had committed those acts knowingly and intention¬ 
ally, he had also violated § 233 of the Norwegian Criminal Code. 

Count 1(g) 

The Lagmannsrett found it proved that the defendant on 15th February, 

1945, gave orders for the arrest of Ingar Trooen and Ole Kvernrod and for 
their shooting while being arrested. Trooen was shot while he was leaving 
his house, whereas Kvernrod was arrested to begin with, but shot later when 
allegedly trying to escape. Even though Trooen and Kvernrod as section 
leaders of the Military Organisation were liable U be sentenced to death by 


a German court martial, the Lagmannsrett found that the procedure followed 
by defendant, as far as Trooen was concerned, was at variance with inter¬ 
national law. As to Kvernrod, however, the Lagmannsrett could not but 
accept the possibility that it might have been true that he was shot while 
trying to escape as stated by the German witness who had shot him. As 
defendant had acted knowingly and intentionally, he had at the same time 
violated § 233, cf. § 42 of the Norwegian Civil Criminal Code. 

Count II 

In accordance with what defendant himself had explained, the Lagmanns¬ 
rett found it proved that the so-called method of " verscharfte Verneh- 
mung ” of prisoners, in order to extract information, was brought into force 
in Norway in 1940-41. The Polizeikommandeurs were vested with the 
authority to issue written permits for the application of that method. Later 
the individual investigators (Sachbearbeiter) were delegated with authority 
to use this method if they found it necessary. 

The Lagmannsrett then turned to the individual instances of torture 
covered by Count II and found it proved that all the victims had been tortured 
in the most appalling way by the application of the most vicious and sadistic 
methods of torture ever employed by the Germans, and that these acts of 
torture had been carried out either on special orders or with the connivance 
or approval of the defendant. As, however, these acts of torture did not 
give rise to any legal problems, it is considered beyond the scope or purpose 
of these present Reports to go into further detail as regards the evidence of 
the individual acts of torture. It will suffice to state that the Lagmansrett, 
on the basis of the overwhelming evidence submitted to the court, found 
that these acts were committed in violation of § 229 of the Civil Criminal 
Code as all the acts of torture referred to had been carried out according to 
the authority or general directives from defendant who must have been 
aware of the fact that these would result in grave bodily harm. The defen¬ 
dant thus violated § 232 of the Civil Criminal Code in so far as the acts had 
been committed knowingly and intentionally and in a particularly painful 
way. 

The defendant had pleaded that all his acts had been carried out on 
superior orders either according to general or special directives. The Lag¬ 
mannsrett, however, found that as the defendant had been aware that his 
acts were in violation of international law, superior orders could not be 
invoked in exculpation. 

Count III 

Erling Borge was taken to Falstad Concentration Camp on 8th September, 
1943, suffering from diphtheria. The M.O. repeatedly asked the camp 
commandant for permission to have the patient taken to hospital but was 
refused. The Lagmannsrett found it established that the camp commandant 
had applied to defendant for permission to move Borge to hospital but that 
the defendant had said that the patient was going to die in any case and could 
thus as well remain in his cell. Borge died on 22nd September. 

The Lagmannsrett found that the defendant, by refusing Borge's admission 
to hospital, had wilfully and knowingly violated § 242 ot the Civil Criminal 
Code. 
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4. THE APPEAL TO THE SUPREME COURT OF NORWAY 

The defendant appealed to the Supreme Court against the sentence of the 
Lagmannsrett primarily on the grounds that: 

(a) the Lagmannsrett had wrongly applied the provisions of the law 

on criminal procedure, and 

(b) the Lagmannsrett had wrongly interpreted and applied the 

provisions of international and Norwegian substantive law. 

He also appealed on the grounds that the punishment decided upon by 
the Lagmannsrett was too severe. 

The details of the points of the appeal will appear from the account of 
the decision of the Supreme Court. 

5. THE DECISION OF THE SUPREME COURT ON 12TH FEBRUARY, 1948 

The defendant's appeal was unanimously rejected. 

Judge Soelseth in giving the reasons for the court's decision dealt with 
defendant's appeal point by point. 

The defendant had maintained that whilst the preparations for the trial 
were going on. he had been taken to Bergen and other places for interrogation 
purposes. Because of that he had not been able to study the voluminous 
material submitted to the court and to prepare his defence as thoroughly 
as he would have liked to. Furthermore, during the trial his opportunity 
to confer with his German counsel had been limited, and according to 
prison regulations, he had not been allowed to work on his defence after 
10 p.m. This complaint was ruled out by Judge Soelseth who found that 
defendant had been given ample time to prepare his defence, confer with his 
counsel and explain himself in court. 

The defendant had complained that the Lagmannsrett had refused to 
summon or order the interrogation of four German witnesses, one of whom 
could have testified that death sentences had been passed on the Russian 
prisoners of war mentioned in Count 1 (t/) of the indictment whilst the other 
witnesses could have stated that death sentences had also been passed on 
Toralf Berg and Johnny Pevik, cf. Count I (h) and (/ ) respectively. Judge 
Soelseth observed that according to the records of the Lagmannsrett trial, 
the court had requested the prosecution to try to trace these German wit¬ 
nesses. The prosecution had done its utmost but had not been able to 
trace them. The Lagmannsrett had found that there was not sufficient 
reason to adjourn the trial because of this as it was considered doubtful 
whether their evidence would have been of any decisive importance in view 
of the convincing ev idence already submitted to the court. Before the case 
came up before the Supreme Court, two of the witnesses had been found 
and interrogated but their evidence, quite unexpectedly to the defendant, 
had supported the prosecution's contention. 

Judge Soelseth then went on to discuss the defendant's allegation that the 
Lagmannsrett had wrongly applied the law. The defendant had contended 
that the Lagmannsrett had erroneously assumed that the executed persons 
mentioned in Count 1 (/>), (e), (/) and (g) of the indictment could not be 
legally executed witnout a previous trial. According to the defendant, 
these persons were franc-tireurs whose actions were at variance with inter¬ 
national law and consequently they were not entitled to be treated according 
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to regulations laid down by international law. Judge Soelseth ruled out 
this objection. In his opinion it was quite clear that in the prevailing 
circumstances the fight of the underground movement against the Germans 
could not in itself be regarded as being at variance with international law. 
The question whether such resistance against the occupying Power was a 
breach of international law or not had no bearing on the question at issue, 
namely, what procedure the occupying Power was bound by international 
law to apply against people who had taken part in subversive activities. 
Judge Soelseth held that it was an unquestionable principle of international 
law that punishment could not be inflicted unless the guilt of the accused had 
been established through judicial procedure and he made reference to 
Konz's Kriegsrecht und Neutralitatsrecht , page 97. He also recalled that 
the Supreme Court had taken the same view in the cases against Oscar 
Hans/ 1 ) and against Latza and two others/ 2 ) It might not be clear according 
to international law what requirements the tribunal or the authorities which 
take the decision must fulfil, but Judge Soelseth felt satisfied that the mini¬ 
mum demand for such procedure was that the accused could not be sentenced 
without having his guilt investigated in a proper and fair manner. To 
ensure this result, it was necessary that the accused be informed of the charge 
and the evidence brought against him, and that he be given opportunity 
to defend himself and to offer counter-evidence. The Lagmannsrett found 
that as regards the Norwegian citizens who had been executed, no such trial 
or proper investigation had been instituted. Judge Soelseth agreed with the 
Lagmannsrett that the procedure applied by the German authorities in these 
instances did not fulfil the minimum demands as laid down by international 
law. Thus it had been established as regards the persons mentioned in 
Count I (?) and (g) respectively, that they had been arrested subsequent to 
the decision for their execution, and that thev had not been interrogated at 
all. 

Judge Soelseth agreed with the view held by the Lagmannsrett to the effect 
that the execution of the Norwegian citizens withoul previous trial could not 
be regarded as constituting justifiable reprisals and made reference to 
what had been held by the Supreme Court in the case against Bruns 
and others/ 3 ) 

As to the Russian prisoners of war referred to in Count 1 (</) of the indict¬ 
ment, the defendant had maintained that the Lagmannsrett had wrongly 
considered it immaterial that the Russians shot German prisoners of war. 
In this connection the counsel for the defence had pointed out that Russia 
had not become a signatory to the Geneva Convention and that she had 
decreed that she would not treat members of the German armed forces in 
accordance with the Geneva Convention. Counsel for defence claimed 
that German prisoners of war were shot by the Russians w hen taken prisoners, 
a fact which in his opinion justified the Germans to shoot Russian prisoners 
of war without trial, at any rate those w ho were guilty of criminal olfences. 
Judge Soelseth did not find it necessary to deal with the question whether or 
not Russia had complied with the provisions of the Geneva Convention 
in her treatment of German prisoners of war. He found it sufficient to point 

(‘) See Volume V of this series, pp. 82-93. 

(-) It is hoped to report this trial in a later volume of this series. 

( s ) See Volume III of this series, pp. 15-22. 
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out that it did not follow from the fact that Russia had not become a sig¬ 
natory to the Geneva Convention that the general provisions of international 
law should not be complied w ith by the Germans when dealing with Russian 
prisoners of war. 

Defendant had pleaded superior orders and maintained that he could not 
be held responsible unless it could be shown that he had known that the 
orders were illegal. Judge Soelseth observed, however, that superior 
orders could not be pleaded in exculpation, cf. § 5 of Law No. 14 of 13th 
December, 1946, and it was clear from what had been stated by the Lag- 
mannsrett that defendant had in all instances been aware that he had acted 
in violation of international law. 

As to Bye and Kvernrod, cf. Count I (e) and (?) respectively, defendant 
had maintained that he could not be found guilty of the attempted murder 
of these persons. Although he had given the orders for their execution, they 
were not actually shot as a consequence of these orders. In their attempt 
to escape, a new situation had arisen which constituted the immediate cause 
for their shooting Thus it had come to a break in the causative relation 
between his orders and the shootings. Judge Soelseth fell satisfied that the 
Lagmannsrett had interpreted the law correctly when finding defendant 
guilty of attempted murder in the cases of Bye and Kvernrod. 

A subsidiary appeal had been launched by defendant against the degree 
of punishment imposed by the Lagmannsrett. Judge Soelseth held that in 
view of the fact that the defendant had held the high position of a Kom- 
mandeur of the Sipo since October, 1941, he could justly be made personally 
responsible for the acts carried out by his underlings. According to Judge 
Soelseth it could not be pleaded in mitigation that it might have been possible 
that several of the executed persons would have been legally sentenced to 
death by a proper tribunal. On the other hand, however, it had to be 
remembered that the defendant had by his orders and actions deprived these 
persons, who were in his power, of the opportunity of having the charges 
against them tried in a proper way. Thus Judge Soelseth agreed with the 
Lagmannsrett that the supreme penalty had to be applied in the case in hand. 

The remaining Judges, Berger, Schci, Stenersen. Krog. Gaarder, Holmboe. 
Bonnevie and Stang concurred in Judge Soelscth's opinion. 

B. NOTES ON THE CASE 

Among the most important aspects of the present case is the definition by 
Judge Soelseth of the minimum requirements of a fair trial.(’) This has been 
referred to at the appropriate points in the commentary' to the Justice 
Trial.?) 

It may be added that the position of Russian prisoners of war, which was 
also referred to by Judge Soelseth, received treatment in other trials, including 
the Milch Trial conducted before a United States Military Tribunal in 
Nuremberg.! 3 ) 


(*) See p. 119. 

<-) See footnotes on p. 103. 

(- 1 ) To be reported in Volume VII of this scries. 
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FOREWORD 

This Volume contains a number of important cases which illustrate the 
application of the law of war crimes to different circumstances and acts. 
It also illustrates very usefully how the international law of war and 
war crimes is dealt with by military courts on the one hand, and by the 
national courts on the other. The results in either case ought to be 
substantially the same because the ultimate decision must depend on rules of 
international law. In the national court the national criminal law primarily 
applies, but it is necessary to modify it in order to give effect to the appropriate 
rules of international law. To a large extent this rule is in favour of the 
accused men. Generally speaking, what they were found guilty of doing 
would be an obvious and simple crime according to the national law of peace 
in practically every civilized state. But the accused are entitled to rely on 
w hatever defences they can extract from the international law of war. Thus, 
what would be murder in time of peace may be justified as done in accordance 
with the laws of war. If. however, on a closer examination it appears that 
the laws of war do not afford justification for what is primarily murder under 
the national law of peace, then the charge of murder remains unqualified 
and the defence fails. It is for the reason that this important rule is illustrated 
by the cases in this volume, that I think they require a close study and 
attention. Many of the offences were committed against non-combatants 
in occupied territories so that they were crimes within the scope of the 
lVth Hague Convention of 1907. Where, however, the offences were com¬ 
mitted not in occupied territory but in Germany, the victims had been brought 
into Germany from their own countries which were at the time under German 
occupation, and in that way the principle of the Hague Convention is satis¬ 
fied even apart from the general scope given by the famous clause in the 
Preamble which makes reference to the laws of humanity. The very signi¬ 
ficant case concerning the Velpke Children's Home has special peculiarities 
of its own, because the children who were barbarously dealt with were actually 
born in Germany, their mothers having been deported contrary to inter¬ 
national law from an Allied country, namely Poland, while that country 
was occupied by the Nazis. The main topics dealt with in the Reports in 
this \ olume can be usefully classified under three heads : deportation and 
slave labour ; medical experiments on Allied prisoners of war and unwilling 
non-combatants ; and causing death by criminal negligence of the children 
in the Velpke Children's Home case. 

I shall not prolong this Foreword by dealing with what has been very 
fully and clearly dealt with by Mr. Brand and his colleagues who have 
co-operated with him in the production of this volume. 

Mr. Brand, as well as assuming the general editorship as heretofore, has 
prepared the Reports on the Milch Trial and the Velpke Children’s Home 
1 rial. The other Reports have been prepared by Dr. Litawski (those on 
the trials ot Goeth and Hoess) and Dr. Zivkovic (tnose on the trials of 
Becker and others and of l ex). The Annex on Polish Law has been prepared 
by Dr. Litawski. 

WRIGHT. 

London, September, 1948. 


CASE NO. 37 

TRIAL OF HAUPTSTURMFUHRER AMON LEOPOLD GOETH 

COMMANDANT OF THE FORCED LABOUR CAMP NEAR CRACOW. 

SUPREME NATIONAL TRIBUNAL OF POLAND, CRACOW 

27th-31st august and 2nd-5th September, 1946 

Criminal Organizations. Genocide. The De fences of Superior 
Orders, Military Necessity and Non-applicability of the 
Imw. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE INDICTMENT 

It was charged that the accused Amon Leopold Goeth, an Austrian 
subject, as a member of the NSDAP and of the " Waffen SS ” took part in 
the activities of the criminal organizations. The former was described as 
an organization which under the leadership of Adolf Hitler, through 
aggressive wars, violence and other crimes, aimed at world domination and 
establishment of the national-socialist regime. The accused personally 
issued orders to deprive of freedom, ill-treat and exterminate individuals 
and whole groups of people, and himself murdered, injured and ill-treated 
Jews and Poles as well as people of other nationalities. In particular it was 
charged that: 

(1) The accused as commandant of the forced labour camp at Plaszow 
(Cracow) from 11th February, 1943, till 13th September, 1944, caused 
the death of about 8,000 inmates by ordering a large number of them 
to be exterminated. 

(2) As a SS-Sturmfiihrer the accused carried out on behalf of SS- 
Sturmbannfiihrer Willi Haase the final closing down of the Cracow 
ghetto. This liquidation action which began on 13th March, 1943. 
deprived of freedom about 10,000 people who had been interned in 
the camp of Plaszow, and caused the death of about 2,000. 

(3) As a SS-Hauptsturmfiihrer the accused carried out on 3rd Sep¬ 
tember, 1943, the closing down of the Tarnow ghetto. As a result of 
this action an unknown number of people perished, having been killed 
on the spot in Tarnow ; others died through asphyxiation during 
transport by rail or were exterminated in other camps, in particular at 
Auschwitz. 

(4) Between September, 1943, and 3rd February. 1944. the accused closed 
down the forced labour camp at Szebnie near Jaslo by ordering the 
inmates to be murdered on the spot or deported to other camps, thus 
causing the death of several thousand persons. 

(5) Simultaneously with the activities described under (1) to (4) the 
accused deprived the inmates of valuables, gold and money deposited 
by them, and appropriated those things. He also stole clothing, 
furniture and other movable property belonging to displaced or interned 
people, and sent them to Germany. The value of stolen goods and in 
particular of valuables reached many million zloties at the rate of 
exchange in force at the time. For those acts the accused was arrested 
by the German authorities on 13th September, 1944, but he was not 
brought before any German court. He was later extradited to Poland 
by the Allied authorities in Germany. 
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2. THE GENERAL BACKGROUND OF THE CASE 

The case and evidence for the Prosecution can be summarized as follows. 

The criminal activities of the accused Amon Goeth in the Cracow district 
were but a fragment of a wide action which aimed at the extermination of 
the Jewish population in Europe. This action was to be carried out by stages. 
In the first stage the personal and economic freedom of the Jews was only 
partly restricted ; then they were completely deprived of personal freedom 
and confined in so-called ghettoes. From there they were gradually trans¬ 
ferred to concentration camps and eventually murdered in a wholesale 
manner by shooting and in gas-chambers. Large numbers of Jews perished 
in each stage of this action also through inhuman treatment and torture or 
were individually murdered by German and Ukrainian henchmen. 

In the Cracow district, the best known were the ghettoes in Cracow and 
Tamow, both of which had been liquidated in an inhumane way by the 
accused. 

The Cracow ghetto was set up on 21st March, 1941, and contained at the 
outset over 68,000 inmates. Its setting up was preceded by a long series 
of regulations progressively limiting the rights of the Jewish population. 
Already on 8th September, 1939, the German authorities ordered all Jewish 
enterprises to be marked with a star of David. This exposed the owners to 
robberies and persecutions. On 10th October, 1939, Municipal Registra¬ 
tion Offices were ordered to register the Jewish population on special regis¬ 
tration forms marked with a yellow band. 

On 26th October. 1939, the Governor-General, Dr. Hans Frank, issued a 
proclamation staling in no uncertain terms that there would be no room for 
the “ Jewish exploiters ” in the territories under German administration. 

On 26th October, 1939, Dr. Hans Frank introduced compulsory labour 
for the Jewish population and ordered the setting up of special Jewish labour 
battalions. The carrying out of this order was entrusted to his deputy for 
security affairs (dcr Hohere SS und Polizeifiihrer). 

The registration of Jews began on the orders of the German Secret Police, 
the Gestapo, in November. 1939, first in Cracow and later on in other 
localities. In the same month all Jewish banking accounts had been frozen 
and the order as to the marking of Jewish shops and enterprises repeated. 
In order to facilitate German plans, Jewish Councils were set up. 

From 1st December. 1939. Jews were allowed to appear in the streets only 
with a star of David on their right arm. Ten days later they had been pro¬ 
hibited from appearing in streets and public roads between 9 p.m. and 5 a.m., 
without special individual permits ; and from 1st January, 1940, they had 
been prohibited from changing their residence without such permits. On 
20th January, 1940, they had been prohibited from travelling by rail. At the 
same time all Jewish schools were closed down. 

In December, 1939, the German authorities began to cut off Jewish 
districts in Cracow and other towns from the rest of the population at the 
same time making use of house searches to carry out wholesale robberies 
of gold, silver and other valuables. Street raids were becoming more and 


more frequent and under various pretences all kinds of heavy fines were being 
imposed upon the Jews. They had to be paid at short notice under threat 
of executing of the Jewish Council's members or specially designated 
hostages. 

In June, 1941, special yellow identity cards were issued to the Jews. From 
15th October, 1941, they had been prohibited under the penalty of death 
from leaving residential districts allotted to them. From 1st December. 1941, 
the German post would not accept Jewish parcels and in the same month 
the Jews were ordered to surrender all furs in their possession. The same 
applied to ski-ing equipment. From 1st February', 1942, they had been 
prohibited from using cabs and sleighs. 

Already in December, 1939, the systematic deportation of Jews from 
the Polish territories forcibly annexed to the German Reich and from 
Germany itself, and Austria, to the General Gouvernement had begun. 
Simultaneously Jews were being systematically concentrated in a small 
number of towns in order to achieve complete control over them and to 
facilitate their removal to death camps. 

In February, 1942, the wholesale removal of Jews to death camps was 
initiated, combined with wholesale murdering of Jews on the spot. In that 
month a large scale action affecting 12.000 Jews took place in Lublin. 
Since then these actions became more and more frequent and drastic. The 
peak was reached in July and August, 1942. 

During the last week of June, 1942, in the course of the liquidation of the 
Tarnow ghetto about 6,000 Jews were removed to Belzec death camp and 
nearly the same number murdered on the spot. At the beginning of Sep¬ 
tember, 1943, the ghetto was completely liquidated in this way. It was 
then, for instance, that the accused Amon Goeth himself shot between thirty 
and ninety women and children and sent about 10,000 Jews to Auschwitz by 
rail, organizing the transport in such a way that only 400 Jews arrived there 
alive, the remainder having perished on the way. 

In compliance with the wishes of Dr. Frank who wanted Cracow, the 
capital of the General Gouvernement, to be ‘ purged " of Jews, the German 
authorities started in July, 1940, their forcible removal from the town. In 
June, 1942, a large scale action took place in the Cracow ghetto, in the course 
of which many murders were committed and about 5.000 Jews sent to the 
death camps on orders issued by Rudolf Pavlu, Stadthauptmann of Cracow. 
On 28th October, 1942, the barbarous evacuation of the Cracow ghetto 
and a further reduction of its area took place again. About 7,000 Jews^ 
were sent to the death camps and many others murdered on the spot. Ot 
the 68,000 in summer 1940, only 14,000 Jews remained in the ghetto. 

On 13th March, 1943, the final liquidation of the Cracow ghetto took 
place, personally supervised by SS Sturmbannfiihrer Willi Haase and carried 
out by the accused Amon Goeth with the assistance of Kunde, Heinrich 
and Neumann, the Security Police experts on Jewish affairs. Wholesale 
murders were then committed on the spot. The total number of Jews 
murdered on this occasion reached about 4.000, among which were many 
women and children. Amon Goeth himself shot many people. The rest. 
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over 10,000 able bodied people, were accommodated in the Plaszow forced 
labour camp. 

Similar events had simultaneously taken place all over the General 
Gouverncmcnt. At the end of 1942 the whole remaining Jewish population 
of the General Gouverncment found itself concentrated in the forced labour 
camps and in no more that 40 towns. 

All these measures were accompanied by regulations threatening with the 
death penalty all who shelter the Jews or keep their belongings. They were 
followed by wholesale and organized robberies of the Jewish property. 

Against this background appeared the person of the accused Amon Goeth, 
w hose life career from the early years was inseparably bound with the Nazi 
movement, and who was responsible for the atrocities committed as part of 
a general pattern of the German policy aiming at complete extermination 
of the Jewish population in Europe. 

The Indictment proceeded to enumerate and describe in great detail all 
criminal acts preferred against the accused under the charges summarized 
in Section 1 above. 

Apart trom statements given by numerous witnesses, the great majority of 
whom were former inmates of the ghettoes and camps already named, the 
case for the Prosecution was supported by evidence of the Director of the 
Jewish Historical Commission in Cracow, who in the capacity of an expert 
described to the Tribunal at great length and much detail the general policy 
and system of exterminating Jews, and the organization of concentration 
and other camps set up by the German authorities for that purpose. 
TheTribunal heard also as an expert Dr. L. Ehrlich, Professor of International 
Law in the University of Cracow, on the recent developments in the sphere of 
international criminal law concerning trials of war criminals. 

3. THE VERDICT 

The accused, who was defended by tw o counsel appointed by the Tribunal, 
pleaded not guilty and submitted some defences which will be referred to 
later. 

The Tribunal lound the accused guilty of the alleged crimes and sentenced 
him to death. In addition, the Tribunal pronounced the loss of public and 
civic rights, and forfeiture of all property of the accused. 

The accused appealed for mercy to the President of the State National 
Council. Alter the President had decided not to avail himself of his prero¬ 
gative of pardon, the sentence was carried out on 13th September, 1944, by 
hanging. 

B. NOTES ON THE CASE 

1. THE COURT AND THE LEGAL BASIS OF THE TRIAL 

The Court was the Supreme National Tribunal for trials of war criminals, 
the jurisdiction and powers of which have been defined in the Decrees of 
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22nd January and 17th October, 1946, and in the Decree of lllh April, 
1947.( 1 ) The case was tried in Cracow. 

The trial found its legal basis in the Decree of 31st August, 1944, con¬ 
cerning the punishment of Fascist-Hitlerite criminals guilty of murder and ill- 
treatment of the civilian population and of prisoners of war, and the punish¬ 
ment of traitors to the Polish Nation, as amended by the Decree of 16th 
February, 1945,( 2 ) 

2. THE NATURE OF THE OFFENCES 

The acts committed by the accused were crimes in violation of Article 1 
para. I (a) and (h) of the Decree mentioned above, the text of which is given 
in subsection (ii). These acts were also in violation of the corresponding 
provisions of the Polish Civil Criminal Code of 1932, concerning murder, 
grievous bodily harm, torture and ill-treatment, infringement of personal 
liberty, appropriation of property (Articles 225, 235, 236. 246, 248, 257 and 
262, para. 1). The Prosecution also submitted that these crimes violated 
the laws and customs of war (Article 46 of the Hague Regulations) and 
constituted crimes against humanity. 

Apart from Article 1 of the above Decree, the Tribunal based its sentence 
on Articles 3-5 of the said Decree concerning superior orders and duress, 
and additional penalties (now Articles 5 and 7 of the consolidated text of 
the Decree). 3 ) The Tribunal also applied the relevant provisions of the 
Criminal Code dealing with the basic principles of responsibility for criminal 
acts. 

The nature of the offences for which the accused was sentenced raises 
questions on two specific points, which will be discussed in the following 
sections. 

(i) Criminal Organizations 

In the general part of the Indictment the accused was charged w ith member¬ 
ship in the Nazi Party and the Waffen SS, which according to this 
Indictment were criminal organizations, and of which he was a member until 
13th September, 1944. 

It is to be noted that the Indictment against Amon Goeth was lodged with 
the Tribunal on 30th July, 1946, that is before the pronouncement of the 
Nuremberg Judgment (30th September and 1st October, 1946), and at the 
time when the Polish war crimes legislation did not contain provisions con¬ 
cerning the membership of criminal organizations. These were promulgated 
in the Decree of 10th December, 1946.0 

From the text of the Indictment it will also be observed that the Prosecu¬ 
tion put a much wider interpretation upon the notion ot the criminal 
character of the Nazi Party than it has been accepted by the Nuremberg 
Tribunal. Thus, the Indictment against Amon Goeth described the 
criminal activities of the Nazi Party as aiming, “ through violence, aggres- 


(') See the Annex, Part II, Section 1. pp. 91-92 of this volume. 
(-) Ibid, Part I, pp. 82 91. 

( 3 ) Ibid, Part I, Sections 2, 4 and 5. .... 

( 4 ) See the Annex, Part I, Section 3, pp. 86 87, of this volume. 
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sive wars and other crimes, at world domination and establishment of the 
national-socialist regime On the other hand, the Nuremberg Tribunal 
in declaring the Nazi Party and the Waffcn SS to be criminal within the 
meaning of the Nuremberg Charter, based its finding on the fact of the 
participation of these organizations “ in war crimes and crimes against 
humanity connected with the war ”.(') It is, of course, clear that this 
restricted finding and the omission in this connection of crimes against peace 
have been based only on the evidence submitted to the Tribunal, as according 
to the law of the Charter, all three categories of crimes as defined in its 
Article 6 have a bearing on the criminality of the organizations in question. 

When dealing with this particular charge, the Supreme National Tribunal 
accepted the fact that the accused was member of “ a criminal organization ” 
and stated that his activities were closely bound up with the activities of 
the organization, which acting as a criminal association set as one of its 
aims the annihilation of whole groups of people. 


As it will be shown in more detail later the Tribunal in establishing the 
facts of the accused's participation in " a criminal organization ” and in 
expressing the opinion that the Nazi Party was a criminal organization, 
although including some references to its purely political aims, legally 
connected the criminal activities of the Nazi Party with the commission of 
war crimes and crimes against humanity. Thus the National Tribunal 
based its declaration on a finding of much the same general nature as did 
the Nuremberg Tribunal in its Judgment delivered a few weeks later. 


The sentence of the Supreme National Tribunal was pronounced on 5th 
September, 1946. Therefore this Tribunal had no formal legal basis either 
in municipal or international law on which it could base a penalty for the 
membership in a criminal organization. Nevertheless, it seems that, 
taking into account the criminal facts already established at the time by the 
evidence submitted to the Nuremberg Tribunal and in the present trial, 
as well as in the case against Gauleiter Artur Greiser.f 3 ) the National Tribunal 
thought it justified to make the above declaration on the criminal character 
of the organizations in question. This declaration was in accordance with 
the trend ol legal thought prevailing at that time and with the already 
tangible developments in the sphere of international criminal law. 

Looking at the position from the point of view of the present state of 
international and Polish municipal law, there is no doubt that the accused’s 
membership in the Walfen SS was definitely criminal. This is, however, not 
so in regard to his membership ot the NSDAP as he held no party office of 
any kind, did not belong to the Leadership Corps of the Nazi Party which 
alone has been declared criminal by the Nuremberg Judgment,( 3 ) and was 
merely an ordinary member of the Party. His membership as such in this 
organization was therelore not criminal. Actually, the legal basis on which 
the Tribunal inflicted the punishment in the present case, was Article 1, 
para. 1 ot the Decree of 31st August, 1944, within the scope of which came 


i 


Thls casc ; which was tried by lhe Supreme National Tribunal in June and July, 1946, 
»ill be reported upon in one of the subsequent volumes of this series 
( ') See the Nuremberg Judgment, up. cit., pp. 70-71. 
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the offences preferred against the accused in paragraphs (1) to (4) of the 
Indictment, and which did not deal with the membership of criminal 
organizations. 

(ii) Genocide 

The above-mentioned Article 1, para. 1 of the Decree of 31st August, 
1944, as amended by the Decree of 16th February, 1945, concerning the 
punishment of Fascist-Hitlerite criminals guilty of murder and ill-treatment of 
civilian population, efc,(') reads as follows: 

“ Any person who, assisting the German authorities of occupation : 

(a) took part in committing acts of murder, ill-treatment or persecution 
against the civilian population c r prisoners of war ; 

(b) acted to the detriment of persons wanted or persecuted by the 
authorities of occupation for whatever reason it may be (with the 
exception of prosecution for common law crimes), by sentencing, 
detaining or deporting them—it liable to the death penalty.” 

It will be noted that this provision was in substance very similar (though 
not quite sufficiently developed), to that of Article 1, in its final form as 
contained in the consolidated text of the Decree of 1944 and promulgated on 
11th December, 1946, which has already been analysed elsewhere.( 2 ) It has 
been submitted there that the offences which come within the scope of this 
Decree are, inter alia, war crimes and crimes against humanity as they are 
understood by the international enactments of 1945 and 1946. 

There is no doubt that the offences preferred against the accused in the 
present case fall within these two notions. The Prosecution went, however, 
a step further on the road of the development of the international criminal 
law and described these offences also as the crime of genocide, claiming it to 
be a crimen Icesce humanitatis. 

The word “ genocide ” is a new term coined by Professor Lemkin to denote 
a new conception, namely, the destruction of a nation or of an ethnic group. 
Genocide is directed against a national group as an entity, and the actions 
involved are directed against individuals, not in their individual capacity, 
but as members of the national group. According to Lemkin( ') genocide 
does not necessarily mean the immediate destruction of a nation or ol a 
national group, except when accomplished by mass killings of all its members. 
It is intended to signify also a co-ordinated plan of different actions aiming 
at the destruction of the essential foundations of the life of national groups, 
with the aim of annihilating the groups themselves. The objectives ot such a 
plan would be disintegration of the political and social institutions, ol 
culture, language, national feelings, religion, and the economic existence 
of national groups, the destruction of the personal security, liberty, health, 
dignity, and even the lives of the individuals belonging to such groups. 
Genocide has two phases : one, the destruction of the national pattern of 
the oppressed group, for which the word “ denationalization was used 

(') See the Annex, Part I, Section I, of this volume. 

(4 See^^ Lemkim'zl'.vts Rule in Occupied Europe, Carnegie Endowment for International 
Peace, Division of International Law, Washington, 1944, pp. 79-95. 
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in the past: the other, the imposition of the national pattern of the oppres¬ 
sor. Lemkin believes, however, that the conception of denationalization is 
in-idequate because : (a) it does not connote the destruction of the biological 
structure : (b) in connoting the destruction of one national pattern, it does 
not connote the imposition of the national pattern of the oppressor ; and (c) 
denationalization is often used to mean only deprivation of citizenship. 

To introduce and establish this new type of crime was for the first time 
attempted in the Nuremberg Indictment against the German Major War 
Criminals. The Prosecution stated therein that the defendants “ conducted 
deliberate and systematic genocide, viz., the extermination of racial and 
national groups, against the civilian populations of certain occupied terri¬ 
tories in order to destroy particular races and classes of people and national, 
racial or religious groups, particularly Jews, Poles and Gipsies, and 
others.”! 1 ) 

It will be observed that the Prosecution at Nuremberg, when preferring 
against the defendants the charge of genocide, adopted this term and con¬ 
ception in a restricted sense only, namely, in their physical and biological 
connotations. This is evident not only from the definition of genocide as 
stated in the Indictment and from the inclusion of this charge under the 
general count of murder and ill-treatment, but also from the fact that all 
other aspect and elements of the defendants’ activities aiming at the de¬ 
nationalization of the inhabitants of occupied territories were made the sub¬ 
ject of a separate charge which was described as germanization of occupied 
countries. 

The Nuremberg Tribunal, although it dealt in great length with the sub¬ 
stance of the charge of genocide,!-) did not use this term or make any 
reference to the conception of genocide. It left it to the future developments, 
which were soon to come, and to the subsequent labours of international 
bodies and jurists to define the notion of this new, and already generally 
recognized, crime under international law.( 3 ) 

In the present Polish trial, which was the first of the war crime cases of 
this kind, the Prosecution endeavoured to do much more than establish only 
the physical and biological aspects and elements of the crime of genocide 
that were involved in the criminal acts actually committed by the accused. 
By providing the Tribunal with ample evidence as to the general background 
of the accused’s activities, which was summarized in the preceding part,! 4 ) 
and by fully setting out the general policy and system, and the machinery 
set in operation by the German authorities, for the gradual elimination and 
final extermination of the Jewish nation, they succeeded in establishing 
before the Supreme National Tribunal also other components of this new 
type of crime, such as its economic, social and cultural connotations. The 
Prosecution submitted that the notion of the crime of genocide is within the 
scope ol the Decree of 31st August, 1944, as it provides punishment of 
murder and ill-treatment not only of individual persons, but moreover of 
large groups of people persecuted on specific grounds. 

(') See ihe Indictment, Cmd. 6696. p. 14 . 

'-) See the Suremherg Judgment, Cmd. 6964, pp. 50-52 and 60-64. 

1 ) Reference is made here to the Resolution on Genocide adopted by the General 
Assembly of the United Nations on 11th December. 1946 

t 4 ) See pp. 2 4. 
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The Tribunal accepted these contentions and in its Judgment against 
Amon Goeth stated the following : 

“ His criminal activities originated from general directives that 
guided the criminal Fascist-Hitlerite organization, which under the 
leadership of Adolf Hitler aimed at the conquest of the world and at the 
extermination of those nations, which stood in the way of the consolida¬ 
tion of its power. 

“ The policy of extermination was in the first place directed against 
the Jewish and Polish nations. 

This criminal organization did not reject any means of furthering 
their aim at destroying the Jewish nation. The wholesale extermination 
of Jews and also of Poles had all the characteristics of genocide in the 
biological meaning of this term, and embraced in addition the destruc¬ 
tion of the cultural life of these nations. 

“ The letter of the Head of the Security Police in Berlin dated 21st 
September, 1939, and addressed to all the ‘ Einsatzgruppen der Polizci ’ 
and called ’ Schnellbrief ’, which contained instructions how to deal 
with the Jews, constitutes one of the proofs in respect of the extermina¬ 
tion campaign. The letter established as the final goal (‘ Endziel ’) 
which was to be kept secret, the complete extermination of the Jews. 
This end was to be achieved by stages.” 

The Tribunal established further that in order to achieve that aim a 
whole series of special orders and regulations had been issued by the German 
authorities in the General Gouvemement. All these measures restricted 
the personal and economic freedom of the Jews, and their liberty of move¬ 
ment and cut them off from the outside world by confining them to a 
continuously declining number of ghettoes. Simultaneously with the 
liquidation of these ghettoes the number of labour camps, gas chambers and 
crematoria were increased. These camps also afforded an excellent oppor¬ 
tunity as instruments used for extermination of Poles. They included the 
so-called penal camps for Poles who were considered guilty of various 
administrative offences and were politically suspected e.g., of taking part in 
the resistance movement. 

The evidence submitted to the Supreme National Tribunal greatly exceeded 
the requirements of establishing the case against the accused himself. 
The prosecution aimed at proving not only that the accused was guilty of 
a number of crimes committed either personally, or on his orders, or with 
his explicit or tacit consent against numerous individuals of Jewish and 
Polish nationality, and against whole groups of people on political, racial 
or religious grounds. The Prosecution also aimed at putting on record the 
general German policy and system of large scale persecutions and w holesale 
extermination of people, of which the activities of the accused were part and 
parcel. 

3. THE DEFENCES OF SUPERIOR ORDERS, MILITARY NECESSITY AND ALLEGED 
NON-APPLICABILITY OF THE DECREE 

Apart from denying certain facts and trying to throw the blame upon 
others or diminish the extent and gravity of the crimes alleged, the accused 
pleaded that he was only carrying out orders and instructions received from 
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his superiors, which he had to obey as a military person. He also contended 
that the penalties he was inflicting upon the inmates, including putting them 
to death, were within his disciplinary jurisdiction as commandant of the 
camp, and were in accordance with the German regulations in force. 

The Tribunal rejected this plea and based its verdict on Article 4 of the 
Decree of 31st August, 1944, in its former text, which read as follows : 

“ The fact that any of the crimes envisaged in Articles 1 and 2 of the 
Decree was committed while in service of the enemy authority of 
occupation or on its orders, or under duress, does not exempt from 
criminal responsibility.’T 1 ) 

In addition, the Tribunal established that a large number of crimes had 
been committed on the accused's own initiative. 

The accused raised also the defence that his acts were legal because they 
were based on military necessity. The Tribunal, however, disregarded this 
plea. The accused, in this case had committed acts without any military 
justification and in flagrant violation of the rights of the inhabitants of the 
occupied territory as protected by the laws and customs of war and, therefore, 
the defence of military necessity was neither applicable nor admissible. 

Finally, one of the defending Counsel submitted that the Decree of 31st 
August, 1944. was not applicable to the accused in view of his German 
nationality, as it provided only for punishment of Polish subjects who 
committed offences against their own co-nationals. This plea could not, 
however, be upheld in view of the fact that, according to Article 3 para. 1, 
of the Polish Criminal Code, the Polish Criminal law is applicable to all 
persons, irrespective of their nationality, who committed a crime on the 
territory of the Polish State.( 2 ) The plea was in fact disregarded by the 
Tribunal. 


(*) This provision has been later amended and replaced by Article 5 of the consolidated 
text of this Decree, the text of which is given in the Annex, Part 1, Section 4. p. 88, of this 
volume. 

{•) See also The Annex, Part I, Section 2, p. 84, of this volume. 


TRIAL OF OBERSTURMBANNFUHRER 
RUDOLF FRANZ FERDINAND HOESS 

COMMANDANT OF THE AUSCHWITZ CAMP 
SUPREME NATIONAL TRIBUNAL OF POLAND 

11th-29th march, 1947 

Membership of the Nazi Party. Concentration Camp as a 
Criminal Organization. Genocide. 

A. OUTLINE OF THE PROCEEDINGS 

1. the indictment 

The accused Rudolf Franz Ferdinand Hoess, a German subject, was 
charged with the following crimes: 

(1) That from 1st September, 1939, till May, 1945. in the German Reich, 
and from 1st May, 1940, till September, 1944, on the occupied territory of 
the Polish Stale he was a member of the German National Socialist Workers' 
Party (NSDAP), a criminal organization, which aimed at the subjugation 
of other nations through planning, organizing and perpetrating crimes 
against peace, war crimes and crimes against humanity, and also was a 
member of the SS, a further criminal organization ; 

(2) That from 1st May, 1940, till the end of October, 1943, as Commandant 
of the Auschwitz concentration camp set up by him, and thereafter from 
December, 1943, till May, 1945, as Head of the D.l. Department of the 
S.S. Central Economic and Administrative Office, as well as in June, July 
and August, 1944, as commander of the SS garrison at Auschw itz, in execu¬ 
tion of the Nazi system of persecution and extermination of nations in 
concentration and death camps organized for the purpose, he supervised 
the application of that system in the Auschwitz concentration camp against 
the Polish and Jewish civilian population and against other nationals of the 
territories occupied by Germany, as well as to Soviet prisoners of war, and 
thereby acting either himself or through the subordinate camp personnel, 
he deliberately: 

(i) deprived of life : (a) about 300.000 camp registered inmates, 
(b) about 4,000,000 people mainly Jews brought to the camp from 
different European countries to be killed upon their arrival, and 
therefore not included in the register of the camp inmates, (c) about 
12,030 Soviet prisoners of war confined in the camp in violation of 
the Geneva Convention on the treatment of Prisoners of War ; 
all this by asphyxiation in gas-chambers, shooting, hanging, 
lethal injections of phenol or by medical experiments causing death, 
systematic starvation, by creating special conditions in the camp 
which were causing a high rate of mortality, by excessive work of 
the inmates, and by other methods; 

(ii) ill-treated and tortured the inmates physically and morally by 
various means ; 
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vnised wholesale robbery of property, mostly jewels, clothes 
; iher \aluable articles taken from people on their arrival to 
imp. and of gold teeth and fillings extracted from dead bodies 

the victims. 

v AND EVIDENCE FOR THE PROSECUTION 

1 Vj.chuitz camp occupied the most prominent position among the 
: v :k.i concentration camps established by Nazi Germany. The 
mo t inhuman rule prevailed in the camp which caused the loss of life 
ol nearly all inmates. Over four million people from all countries occupied 
by Germany met with death in the gas-chambers and crematoria installed 
in the camp. Soviet prisoners of war were the first victims of this exter¬ 
mination campaign. They were followed by Jews who perished in even 
larger numbers. Poles constituted the largest group of murdered from 
among the registered inmates of the camp. Among the victims of other 
nationalities there were : a few Americans and British, and large numbers 
ol Austrian. Belgian. Bulgarian. Chinese, Czechoslovak, French, Greek, 
Dutch. Spanish. Jugoslav, Lithuanian, Latvian, German, Norwegian. 
Persian. Rumanian. Swiss. Turkish. Hungarian and Egyptian, and of other 
nationalities. 

The camp was devised as a central concentration camp and was equipped 
with the largest and most efficient technical installations for the extermination 
ol people. The highest capacity of its gas-chambers amounted to killing 
ol oO.iKH) people per 24 hours and that of the crematoria to burning of 

24,000 bodies per 24 hours. 

The Auschwitz concentration camp was also used as a place of confine¬ 
ment ol people considered as dangerous to the occupation authorities. 
Statistical sheets listing the causes of death in the camp contained nine 
different categories of" criminals ” such as “ political ”, " professional ”, 
etc and among them one described “ Poles ”. Thus the latter were 
considered criminals, merely because of their nationality. This explains 
u ' A °* cs ^rested by accident during street raids and not connected with any 
politiwil activities were nevertheless sent to concentration camps. Soviet 
prisoners of war constituted a separate group in the camp. They were 
eliminated Irom the general prisoners of war camps and brought as 

criminals to the Auschwitz camp. 

Li ilw camp, the kind ot living quarters, of food and clothing, unsanitary 
ton lions, excessive work, ill-treatment and penalties which prevailed 
son r| ute to the death-rate. Medical treatment was completely lacking 

«-• I, ' ' Ua ,' l1c yround on whic * 1 People were selected for extermination, 
i ui .aiKoiis y various means aiming at breaking the moral resistance of 

sm 1 i| nm iK k WCr °- UP, : l,ed - ^* le ' r personal dignity was abased. Only a 
, num er 0 ln,Ju| dua!s survived owing to exceptional powers of 
endurance or to fortunate accidents. 

hrlmTi 1 Ial '° n '^ c ' nmates as forced labour took place either in 
thetis n Jt.^ e branches of LG. Farben Industrie producing syn- 

and in ah • r™, 0 rupp s works active under the firm “ Weichsel-Union ”, 

wiiz hv ifT Ul ” " S ''^ lc b bad been built in the neighbourhood of Ausch¬ 
witz by the inmates themselves. 
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The system applied to the inmates was built on patterns established in 
other concentration camps, but was perfected by the accused Hoess. He 
underwent special training in camp duties and practised in this respect in 
the Dachau and Sachsenhausen concentration camps, before he took over 
the commandant’s duties at Auschwitz. 

The accused continued to be in control of all these activities even after 
he left the post of the camp’s commandant. He fulfilled then the functions 
of Himmler’s special plenipotentiary for extermination of Jews and in that 
capacity he either sent people to Auschwitz or supervised the extermination 
on the spot. 

For his activities in the Auschwitz camp the accused was awarded the 
German Military Cross, first-class with Swords, and was promoted from the 
rank of HauptsturmfUhrer to that of SS Obersturmbannfuhrer. The same 
decoration was also conferred on SS Hauptscharfiihrer Otto Mohl, who was 
in charge of the Auschwitz crematoria. 

The Indictment enumerated and described in great detail the activities 
of the accused in the camp and the criminal acts committed therein. It 
dealt, inter alia , with the following subjects : the establishment of the camp 
and its constant enlargement, its organization, various categories ot the 
inmates, the living conditions, accommodation and food, insufficient medical 
treatment, exploitation of forced labour, generally inhuman treatment, 
heavy arbitrary punishment and medical experiments ; and further with the 
methods of e' ,t ~' ■•ination e.g., such as shooting, hanging, the so-called 
“ Sonderbehat .? ” (special treatment) and “ Sonderaktion ” (gassing 
and cremating finally with the gas-chambers and crematoria, and the final 
“ liquidation ” of the camp. The Indictment also described in some detail 
the wholesale robbery of the inmates’ possessions and valuables, the value 
of which amounted to many thousand millions of Reichsmarks at their 
rate of exchange at the time. 

As already stated the people who fell victim of the Nazi extermination 
system carried out in the camp were Poles, Jews of various nationalities 
and Soviet prisoners of war. The extermination system applied against 
the latter was based on a special secret order ot the Amsrgruppe D dated 
15th January, 1941, and issued upon directives given by the Reichsfuhrer 
S.S. und Chef der Deutchen Polizei, Heinrich Himmler. According to these 
directives all Soviet prisoners were to be transferred to concentration camps 
for extermination, except those who were sufficiently strong to be used as 
forced labour in the quarries. 

Apart from statements given by a large number of witnesses of Polish 
and other nationalities, former inmates of the camps, and other documentary 
evidence, the case for the Prosecution rested also on evidence submitted to 
the Tribunal by the following experts : Mr. Blumenthal Nahman, Director 
of the Central Jewish Historical Commission in Warsaw, who described the 
general Nazi policy and system of extermination of Jews and the organiza¬ 
tion of the concentration and death camps set up for the purpose by the 
German authorities in the occupied territories ; Dr. J. Olbrycht, Professor 
in the University of Cracow, who described the general conditions in the 
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Auschwitz camp and in particular as regards health, food, hygienics and the 
\item of treatment : Dr. R. Dawidowski, Professor of the Mining Academy 
i Cracow, who submitted a detailed report on the organization and work 
.he uas-chambers and crematoria ; Dr. E. Kowalski, Assistant-Professor 
at the L niversity of Cracow, who gave evidence on the medical experiments 
performed by German doctors on the camp’s inmates. Finally, the Tri- 
nunal took note of the reports submitted by Professor Robel, expert in 
toxicology and Professor Romer, expert in geography. 

As part of the evidence also a documentary film was projected in the court, 
showing the camp buildings and establishments. 

3. MEDICAL WAR CRIMES 

The evidence submitted by Professor Kowalski and other witnesses showed 
that numerous medical experiments were performed on men and women of 
non-German origin, mostly Jews, at the Auschwitz concentration camp. 
They were carried out on orders from the supreme German authorities. 
The experiments fall into the following groups: 

(a) castration experiments ; 

(/>) experiments intended to produce sterilization ; 

(<) experiments causing premature termination of pregnancy and 
carried out on pregnant and child-bearing women ; 
id) experiments of artificial semination ; 

U’) experiments aimed at cancer research ; 

(/) other experiments. 

(A) Castration experiments. They were performed on healthy, normal 
individuals ol both sexes, and of different ages and nationalities, mostly 
Jews, without their voluntary consent. 

X-ray treatment was applied to male and female genital organs and in 
particular to ovaries and testes. Before or after the X-ray application both 
or only one of the ovaries and testes were removed. Different dosages, 
usually very large, of X-rays were applied. The results were checked by 
the histopathological method. This aimed at establishing the fertility or 
sterility of the person*, subjected to the experiments. Also experiments in 
which small or minimal doses of X-rays were applied took place. These 
experiments brought about a temporary loss of fertility. 

These experiments were carried out by Professor Schumann instructed 
to this purpose by Himmler. They caused undue suffering, permanent 
injuries or even death of the individuals concerned. The large dosage of 
X-rays caused not only complete castration, but also burns and necrosis of 
parts of the body subjected to X-rays. 

Men who were subjected to intensive X-ray treatment and had severe 
urns of the scrotum and thighs often died. Even if they survived, they were 
in constant danger of death. They were temporarily or permanently 
eprived of their fertility and even of their potency. Women subjected 
to intense X-rays were showing climacteric symptoms related to the atrophy 
o the ovaries. They soon showed senile changes and died. Even if they 
survived a temporary or permanent loss of fertility followed. Bums and 
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necroses, the aftermath of X-ray treatment, made the use of genitalia im¬ 
possible. Castration of women was also carried out by short waves, causing 
coagulation of the deeper layers of the tissue, severe bums and even death. 

German personnel performing experiments often observed from hiding 
the behaviour of castrated Jewish men and women, who were especially 
accommodated in common. Thus they wanted to ascertain changes which 
may have occurred in their libido. 

(B) Experiments intended to produce sterilization. Sterilization of women 
was carried out by the pumping of a thick white test fluid, consisting of 
contrast medium and some unknown chemical agents, into the uterus and 
tubes. Also sterilizing operations were performed, the uterus, tubes and 
even sometimes breasts being removed. Women experienced great suffering 
during test fluid experiments and after them. Usually salpingitis or peri¬ 
tonitis followed which often proved fatal. 

These experiments were performed on .young and healthy Jewish women 
of 20-30 years of age, who had regular periods, a not too narrow cervix 
and who had borne at least one child. After the experiments they often 
lost their periods. Experiments were repeated from two to six times at 
intervals of from three to four weeks. In their course an X-ray control 
was carried on by screening and an X-ray was taken afterwards. The 
experiments aimed at the obliteration of the tubes. This was to be achieved 
through the inflammation of the mucous membrane of the uterus and of 
the tubes. This, in conjunction with the inflammation of the internal 
genital organs and often of the peritoneum, caused widespread adhesions and 
fibrothic changes. Men were also sterilized through suture of the vas 
deferense. 

The total number of sterilization experiments was estimated by witnesses 
at about 3,000 and of the test fluid experiments at about 1,000. 

Test fluid sterilization experiments were performed by Professor Clauberg 
or under his control. He v as an eminent German gynecologist and acted 
under Himmler’s orders. According to one of the witnesses Professor 
Clauberg admitted that his experiments were of no scientific value. Identical 
results were previously obtained on animals and were well known to the 
medical profession. Thus the experiments on women in the Auschwitz 
camp could not serve any scientific end. In addition they were performed 
in terrible conditions which often led to chronic illness, permanent injury 
or even death. Neither the doctors nor the assistant personnel were properly 
trained for the purpose. Unsterilized instruments and dressings were often 
used. 

(C) Premature termination of pregnancy and other experiments on pregnant 
or child-hearing women. Premature termination of pregnancy was carried 
out by the emptying of the uterus, injections of Abortus Bangserum or by 
laparotomy and extirpation of the uterus. Women were ill several weeks 
after those experiments. 

Delivery was provoked by artificially causing contracture of the uterus 
musculature or by the use of a balloon. About 50 pregnant women were 
subjected to those experiments. Frequently blood of people suffering from 
typhus was injected before labour. 
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(D) Experiments of artificial insemination. These were also carried out 
without the voluntary consent of the subjects concerned. Sperm obtained 
tr n Jewish men in the camp was used. In addition to the vaginal method, 
sperm was directly introduced in the uterus. Such a method was dangerous 
,md caused infection of the female genital organs as sperm obtained through 

aiici.il ejaculation cannot be aseptic. 

i hose experiments aimed in certain cases at the checking of results of X-ray 
castrations, in others on the effects of test fluid injections into the uterus and 

tubes. 

Men and women previously subjected to castration and sterilization 
experiments were accommodated together. Four hundred men and 250 
women were thus pul into the same place and results of natural insemination 
were observed, while in other cases artificial insemination experiments were 
performed. Another camp for 3.500 of such human “ guinea pigs ” was 
also built. 

(F.) Experiments aimed at cancer research. These consisted in excising 
parts of the uterine body, and the wound was sutured and frozen sections 
with the excised material made. These experiments aimed at examining 
early stages of cancer. They were performed not only on older and sick 
women, but also on you : girls. Excisions were also made on completely 
healthy persons w ith no suspicion of cancer of the genital organs. Incisions 
were in tact amputations of the cervical part of the uterus and in each case 
damage ol the submucous layer of the uterine body occurred. 

Incisions were carried out on about 120-130 women over 30 years of age, 
and on mans very young girls. Each day about four such experiments were 
perlormed and in this connection the uterus was illuminated and photos 
taken. The material obtained was sent to Dr. Wirths in Hamburg and also 
examined on the spot. These incisions often caused bleeding, exudative 
puranictrytis and peritonitis. This was due to the circumstance that German 
doctors perlorming the operation did not have necessary qualifications and 
that the experiments were carried out in unclean conditions. 

Owing to the removal of an excessive portion of the submucous membrane 
sexual intercourse was impossible lor a certain time. Also the fibratic and 
scarifying changes caused the obliteration of the cervical channel and 
thereby relative sterility. 

Experiments of transplanting cancerous bodies to the uterus and cervical 
channtl were also carried out. After a certain time the uterus was removed 
and results of the transplanting observed. As in most cases these experiments 
were successful, however, victims usually died within one-and-a-half years, 
or at least temporary illness followed. 

* * * p'hw experiments. Fifteen to twenty-one young girls were deprived 
o t eir virginity in a brutal manner by SS men, no noxious consequences 
.aving been known to follow. Injections of hormones to women were also 
made and results observed. 
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4. THE CASE FOR THE DEFENCE 

During the preliminary investigation conducted by a juge d'instruction 
and during the trial the accused, who was defended by two counsels appointed 
by the Tribunal, admitted in substance all the facts preferred against him in 
the Indictment. In particular, he admitted that he was a member of the 
NSDAP and the SS, and that in his capacity as commandant of the concen¬ 
tration camp at Auschwitz and later as chief of D.l. Department of the 
Central Economic and Administrative Office of the SS he carried out and 
supervised the extermination of many million Jews and other people. He 
also admitted that in the course of this action the victims were robbed of all 
their possessions and valuables. 

The accused denied, however, that he personally committed any acts of 
ill-treatment or cruelty, and questioned the accuracy of the total number of 
victims killed in the camp, which according to him was much lower than that 
of about four million submitted in the Indictment. All his questions put 
forward to witnesses were directed to this end in view. Neither he himself, 
nor his defence, introduced any evidence or witnesses on his behalf and he 
entirely relied on those put forward by the Prosecution. His whole defence 
rested solely on the submission that he was only carrying out orders received 
from his superiors, and he recognized his entire responsibility for everything 
that occurred in the camp whether he personally knew it at the time or not. 

5. THE JUDGMENT OF THE TRIBUNAL 

The Tribunal found the accused guilty of the alleged crimes and sen¬ 
tenced him to death. In addition, the Tribunal pronounced the loss of public 
and civic rights, and forfeiture of all property of the accused. 

There are, however, some important differences between the Indictment 
and the Judgment, which should be noted. Apart from those which concern 
the findings of the Tribunal in regard to the accused's membership in the 
criminal organizations, and which will be described later, these differences 
are the following: 

The Indictment charged the accused with " depriving of life ’, while the 
Tribunal described the corresponding offences as “ participation in the 
murder of . . . ”. In the passage relating to the number of people exter¬ 
minated in the Auschwitz camp, the Tribunal stated that ” an undetermined 
number of people, at least 2,500,000, mainly Jews ” were murdered. 

The Indictment contained in para. (2) the charge accusing Hoess personally 
of “ ill-treating inmates . . . physically by . . . and morally by . . . . 
The wording of the corresponding section of the sentence establishes that the 
accused “acted to the detriment of civilians, members of the armed forces 
and prisoners of war by maintaining them in a state of slavery, combined 
with their confinement in an enclosed camp and with various physical and 
moral ill-treatment and tortures such as ... ” 

Para, (iii) of the Indictment alleged that the accused " supervised whole¬ 
sale robbery of property”, etc. The Tribunal stated in its Judgment 
that the accused acted to the detriment of persons mentioned above also 
“ by taking part in the wholesale robbery of . . .” 
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i; it ji'pcars that the Tribunal did not express any explicit view on the 

. , whether the accused did personally ill-treat or tortured any of the 

inir . a question which was highly controversial as far as the evidence 

,tnesses is concerned, and in addition brought the corresponding 
, I, r . . .thin (he wording of the relevant provisions in force at the time of 
the trial. 

B. NOTES ON THE CASE 

1. I HI » III RT AND llir LEGAL BASIS OF THE TRIAL 

The ( ourt was ihe Supreme National Tribunal for trial of War Criminals, 
the jurisdiction and powers of which have been defined in the Decrees of 
22nd January and 17th October. 1946. and in the Decree of 11th April, 
I947.C) The case was tried in Warsaw. The substantive law applied was 
that laid down in the Decree of 31st August, 1944, concerning the punish¬ 
ment of Fascist-Hitlerite criminals guilty of muriler and ill-treatment of the 
civilian population and of prisoners of war, and the punishment of traitors 
to the Polish Motion, as promulgated in the consolidated text of this Decree 
on 11 th December, 1946.(~) 

2. THE VVTIRF OF THE OFFENCES 

The act-, committed by the accused were crimes in violation of Article 1 
para. 1. and Articles 2 and 4 of the Decree mentioned above, the text of which 
is given in the Annex to this volume.! 3 ) These acts were also in violation 
ot the corresponding provisions of the Polish Civil Criminal Code of 1932 
concerning murder, grievous bodily harm, torture and ill-treatment, infringe¬ 
ment of personal liberty and appropriation of property (Articles 225, 235, 
236, 246. 259 and 278). The Prosecution submitted that the crimes com¬ 
mitted against the Soviet prisoners of war were also in violation of the Geneva 
Convention relative to prisoners of war. 

•\part Irom the provisions of the above Decree already indicated, the 
tribunal based its Judgment on Article 5 para. 1 of the said Decree con¬ 
cerning superior orders and duress, the plea of which the Tribunal rejected, 
and on Article 7 concerning additional penalties. The Tribunal also applied 
the relevant provisions of the Criminal Code dealing with the basic principles 
ot responsibility for criminal acts. 


3. CRIMINAL ORGANIZATIONS 
(i) Membership in the NS DAP 


1. The Indictment which, it is presumed, was drafted before the Polish 
avv on membership ol criminal organizations had been enacted, charged 
i s accused Hoess with the membership of the German National Socialist 
or tr s arty (NSDAP) and ol the SS, and described both these organiza¬ 
tions as criminal, putting forward specified allegations against the NSDAP 
a one. ic latter was described as an organization which was “ planning. 


( i See The Annex Part II. Sectio 
(-* Ibid. Part 1. no. 82-91. 
t 1 ) Ibid. 


I. P- 82, of this volume. 
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organizing and perpetrating crimes against peace, war crimes and crimes 
against humanity ” as means leading to “ the subjugation of other nations ”, 

The logical and legal construction of the corresponding passage of the 
Sentence pronounced by the Tribunal is different. It is stated therein that 
Hoess was a member of both organizations, but the SS is mentioned first and 
it alone is explicitly defined as a criminal organization. The activities of 
both organizations are, however, closely interlinked in the Sentence, and the 
SS is considered a tool of the NSDAP used for committing war crimes and 
crimes against humanity. Crimes against peace have thus been omitted in 
the Sentence but the NSDAP is considered as having had criminal aims of 
subjugating other nations, which are described as a crime in violation of 
Polish municipal law (Article 4 of the Decree of 31st August, 1944. as 
amended by the Decree of 11th December, I946).(') 

Thus the Tribunal has shifted the main emphasis from the NSDAP and put 
the emphasis on the accused's membership in the SS which alone was also 
mentioned in the closing speeches of the Prosecution. This was evidently 
done because the Tribunal could not consider the accused's member¬ 
ship in the NSDAP as criminal in view of the fact that Article 4, para. 3 of 
the Decree of 1944 lays down the rule that membership of this organization 
is considered criminal only as regards the leading positions, and the accused 
did not hold such a position in the Nazi Party. 

The question of which leading positions in the NSDAP should be con¬ 
sidered as criminal became for some time controversial in Polish legal 
literature and among the Polish judges. Thi was in consequence of a general 
wording of Article 4, para. 3 of the said De..ee which says that membership 
of the NSDAP is considered criminal “ as regards all leading positions ".( 2 ) 
Thus, for instance, the question arose whether or not the position of an 
Ortsgruppenkassenleiter (Chief Cashier of the NSDAP District Organization) 
should be considered criminal in the meaning of the above provision. How¬ 
ever, the view finally prevailed that only such leading ranks and positions ol 
the NSDAP should be considered as criminal as are enumerated in the 
Nuremberg Judgment, i.e., the Reichsleitung of the Party, the Gauleiters, the 
Kreisleiters, and the Ortsgruppenleiters, as well as the Amtsleiters who were 
heads of offices on the stalls of the Reichsleitung, Gaulcitung and Kreislei- 
tung.( 3 ) 

This view has been authoritatively upheld by a ruling of the Polish 
Supreme Court of 28th February, 1948. The Supreme Court gave the follow¬ 
ing reasons on which it based its decision, namely, that (a) the Polish legisla¬ 
tion, by enacting the law concerning the membership of criminal organiza¬ 
tions, wanted to bring Polish municipal law into line with the developments 
which have already taken place in international criminal law, in particular, in 
connection with the Judgment of the Nuremberg Tribunal which was pro¬ 
nounced prior to the Polish enactment in question ; and therefore, (h) 
while formulating the provision dealing with the criminality of membership 
in the NSDAP, the Polish legislator had in view only such positions in that 


(') See the Annex. Part I, Section 3. p. 86 of this volume. 

(-) Italics introduced. 

( a ) See the Nuremberg Judgment, British Command Paper 6964. pp. 70-71. 
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>n.Mniz.uion a> have been recognized as leading by the International Military 

Tribunal. 

i .11 ( .m, juration Camp as a Criminal Organization 

! ill be of some interest, it is thought, to devote some space in this report 
. .1 .mother Polish case concerning the Auschwitz concentration camp, 

u Inch a number of lesser members of its personnel was tried by the same 
Tribunal, and to discuss the problem indicated in the above heading. 

\\ hen discussing the Polish law relating to the membership of criminal 
organizations,! 1 ) it has been pointed out that from the law as laid down in 
Article 4. paras. 2 and 3 of the Decree of 1944 (the consolidated text of 
11th December, 1946). it is clear that Polish courts are not bound by the 
fact that certain groups or organizations have not been indicted and 
adjudicated by the Nuremberg Tribunal as criminal within the meaning of 
the London Charter. It has also been stated there that consequently in 
such cases the Polish court may declare such groups or organizations to 
be criminal within the Polish jurisdiction. Such, for instance, was the 
case in regard to members of the concentration camp staff at Auschwitz. 

In this second Auschwitz case, in which forty officials of that camp 
including Artur Liebehenschel, a successor of Hoess, were tried by the 
Supreme National Tribunal in Cracow separately and subsequently to the 
Hoess trial, the Tribunal declared the authorities, the administration and 
members of the garrison of the Auschwitz camp to be a criminal group, 
irrespective ol whether or not the members of these administrative or military 
units were at the same time members of the SS or any other organization 
pronounced criminal by the Nuremberg Tribunal. 

In its judgment of 22nd December. 1947, the Supreme National Tribunal 
gave a number of reasons that served as the basis for its declaration. The 
most important of them can be summarized as follows : 

(1) I he Nuremberg Judgment docs not limit the right of the Polish legisla¬ 
tor to decide those acts w hich were not a subject of the findings of the 
Nuremberg!ribunal and can be considered as liable to punishment within the 
Polish jurisdiction, unless they have been explicitly declared as not criminal, 
as, tor instance, the acts of the organization of the SA. 

(2) Tlie provisions of the Polish law now in force are not in contradiction 
to the Nuremberg Judgment. The interpretation of the Polish law cannot 
be contrary to the explicit text of this Judgment, but on the other hand there 
is no legal obstacle in the way of supplementing the legal principles 
established in this Judgment by further principles, if in substance they are not 
in contradiction with the former. 

(.') There is no doubt that the organization of the German concentration 
camps is a criminal group in the meaning both of the Nuremberg Judgment 
and ol Article 4 of the Decree of 1944, as these camps had been set up with 
t ic aim of unlawfully depriving of freedom and health, property and life of 
individuals and group:, ol people because of their race (Jews and Gipsies), 
nationality (Poles and Czechs), religion (Jews) or political convictions 

( l l See The Annex, Part I, Section 3, pp. 86-87, of this volume. 
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(socialists, communists and anti-Nazis). The organization of the German 
concentration camps thus aimed at committing crimes against humanity, 
which at the same time were crimes in violation of the penal law of all 
civilized nations, and also war crimes as regards the acts committed against 
the Soviet prisoners of war. 

(4) By the description “ organization of a concentration camp ” should 
be understood the authorities, the administration and the personnel of a 
camp, with the exception of the inmates who under compulsion were pier¬ 
forming various administrative functions. The latter can only be responsible 
for their personal deeds as they were not members of the criminal organiza¬ 
tion as it is understood by the Nuremberg Judgment, namely, they were not 
bound together by a common aim which was the commission of crimes 
against humanity. Those people had no ideological ties with the organiza¬ 
tion of the concentration camps, but had been simply used as tools for the 
perpetration of certain crimes. This does not protect them from punish¬ 
ment for their personal acts, but they cannot be declared guilty of membership 
of a criminal organization as of a separate offence. 

(5) Article 9 of the Nuremberg Charter states that the International Mili¬ 
tary Tribunal has the power to declare at the trial of any individual member 
of any group or organization (in connection with any act of w hich the indivi¬ 
dual may be convicted) that the group or organization of which the individual 
was a member was a criminal organization. Thus, Article 9 gave to the 
Tribunal the power to declare criminal any group or organization, the 
members of which committed any of the crimes enumerated in Article 6 of 
the Charter, i.e. crimes against peace, war crimes and crimes against humanity. 

(6) The law laid down in Article 9, according to which an international 
Tribunal may at any time at its discretion increase the number of organiza¬ 
tions considered as criminal, has its application in international jurisdiction. 
As far as the municipal jurisdiction is concerned, the municipal law has 
priority, and international law is to be applied only subsidiarily. International 
law is based not only on codifications like the Charter, but also on the 
judgments of courts like the Nuremberg Judgment. 

(7) If therefore, the Charter and the Nuremberg Judgment are both a 
source of law, of which the former permits any organization to be declared 
a criminal one, and the latter does not prevent this, there is no legal obstacle 
for declaring, in accordance with Article 4, para. 2, of the Decree of 1944, 
as criminal the organization of the concentration camps. 

(8) As the Polish legislation and judgments of Polish courts are, of course, 
not binding outside the Polish territory, the recognition by a Polish court of 
the Central Administration of the Concentration Camps as a criminal 
organization in general could raise objections. There is, however, no objec¬ 
tion for declaring as criminal the organizations of the concentration camps 
in Poland, and foremost the organization of the concentration camp at 
Auschwitz. 

In connection with the above declaration of the Supreme National 
Tribunal, and especially with its paragraphs (3) and (7), it should be pointed 
out that the Nuremberg Judgment did not include the organization ol the 
concentration camps as such among the organizations declared as criminal, 
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ptimarily because the Nuremberg Indictment did not ask the Tribunal to 
nuke such a declaration in this respect.(') Nevertheless, the Tribunal did 
make in its Judgment many references to the concentration camps which it 
Jc cribed a> a means for systematic commission of war crimes and crimes 
against humanity.< 2 ) Moreover, the Tribunal expressly stated that “ in 
the idministration of the occupied territories the concentration camps were 
used to destroy all opposition groups".(') With specific reference to one of 
the ill-lamed concentration camps the Tribunal, quoting the report of the 
W ar Crimes Branch of the Judge Advocate's Section of the 3rd U.S. Army, 
established, for instance that: 

“ Flossenburg concentration camp can be described as a factory 
dealing in death. Although this camp had in view the primary object 
of putting to work the mass slave labour, another of its primary objects 
was the elimination of human lives by the methods employed in handling 
the prisoners. Hunger and starvation rations, sadism, inadequate 
clothing, medical neglect, disease, beatings, hangings, freezing, forced 
suicides, shooting, etc., all played a major role in obtaining their object. 
Prisoners were murdered at random ; spite killings against Jews were 
common, injections of poison and shooting in the neck were everyday 
occurrences : epidemics of typhus and spotted fever were permitted to 
run rampant as a means of eliminating prisoners ; life in this camp meant 
nothing. Killing became a common thing, so common that a quick 
death was welcomed by the unfortunate ones.”( 4 ) 

One more passage may be quoted from the Nuremberg Judgment. It 

reads: 

A certain number of the concentration camps were equipped with 
gas-chambers lor the wholesale destruction of the inmates, and with 
f urnaces lor the burning of the bodies. Some of them were in fact used 
for the extermination of Jews as part of the “ final solution ” of the 
Jewish problem. Most ol the non-Jewish inmates were used for labour, 
although the conditions under which they worked made labour and 
death almost synonymous terms. Those inmates who became ill and 
were unable to work were cither destroyed in the gas-chambers or sent 
to special infirmaries, where they were given entirely inadequate medical 
treatment, worse food il possible than the working inmates, and left 
to die \( 5 ) 


When dealing with the criminal aims of the SS, the Nuremberg Tribunal 
wen i. in detail the activities of the RSHA (ReichsSicherheit Haupt- 
Ampu and the WVHA (Wirtschafts Verwaltungs HauptAmpt). The 
-L. r | pi!'!,' cn statcd ( hat already since 1934 the SS through the medium of 
... ''. JS res P ons '' 3 l e f° r the central administration of concentration 

-fV" . "* len t * 1 ‘ s administration was taken over under the 

° 1 c ^ HA- the concentration camps W’ere used as a source of 


(=! Y" m " /,£T V' Judgment. Cmd. 6%4. p. 67, para. 3. 

pans of the judgment. pp 1 'Tin^4r brUnn ' :r ' P ' 93 1 a8a ' nSt Funk ’ P ' 103 : and general 
(■') Ibid, p. 50. 

( 4 ) Ibid, p. 50. 

( 5 ) Ibid, p. 50. Italics introduced. 
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slave labour, for the extermination of" anti-social elements ”, experiments 
on human beings and extermination of Jews.( l ) 

In this way the Nuremberg Judgment established that the concentration 
camps were an important part of the machinery for the criminal activities 
of the SS as a whole, and of the WVHA in particular, which was one of the 
central offices of the SS declared by the Tribunal as a criminal organization. 
If, in addition, we take into account that the concentration camps were in 
fact the constituent executive units of the WH VA and were serving its criminal 
aims in general, and the realization of the plan of exterminating other 
nations in particular, it may well be said that the Supreme National Tribunal 
was on strong ground in declaring the concentration camp as a criminal 
group. 

In making the above declaration the Supreme National Tribunal not only 
based itself on Article 9 of the Nuremberg Charter, but also applied per 
analogiam the statement of principle made in this connection by the Nurem¬ 
berg Tribunal which stated that according to Article 9 " the Tribunal is 
vested with discretion as to whether it will declare any organization criminal. 
This discretion is a judicial one and does not permit arbitrary action, but 
should be exercized in accordance with well settled legal principles ... If 
satisfied of the criminal guilt of any organization or group, this Tribunal 
should not hesitate to declare it to be criminal because the theory of" group 
criminality ” is new . . . ”( 2 ) 

The Supreme National Tribunal evidently considered that in regard to the 
concentration camps it is not sufficient, as did the Nuremberg Judgment, 
to have declared as criminal the three or four principal Nazi organizations, 
as in point of fact there were many Nazis employed in the administration of 
every single concentration camp, and responsible in a general sense tor the 
mass criminality committed therein, sometimes in a higher degree than the 
actual perpetrators, and who were not members of any of the organizations 
declared as criminal by the Nuremberg Tribunal. Therefore, the Supreme 
National Tribunal declared the members of the authorities, of the adminis¬ 
tration and of the garrison of the German concentration camps in occupied 
Poland as criminal groups in the meaning of Article 4 ol the Decree ol 
1944 (1946). It declared these members to be a criminal group and not 
organization , in view of the fact that the above Decree as well as the inter¬ 
national enactments use both these descriptions, and the expression " group 
is in this case more appropriate from the technical point of view , and because 
of the etymological character of the word " organization 

It appears that a few words should finally be said as regards criminal 
knowledge on the part of the members of the concentration camps personnel. 
It should be recalled that the Nuremberg Tribunal declared criminal the 
membership of the four organizations (the Leadership Corps of the Nazi 
Party, the Gestapo, the SD and the SS) on the condition that the members 
“ became or remained members of the organization with knowledge that 
it was being used for the commission of acts declared criminal by Article 6 


(') See the Nuremberg Judgment, pp. 76 77. 
( 2 ) Ibid, pp. 66-67. Italics introduced. 
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o' ''c : cr. or who were personally implicated as members of the 

. ■ v m the commission of such crimes ”.( 1 ) 

’ t ihe Supreme National Tribunal did not mention in its declara- 
, .Mtieular question, it must be presumed that this Tribunal, having 
iieclaration on the analysis of the Nuremberg Charter and Judg- 
. >k this requirement as self-evident and did not see the necessity 
vCl it out. It would also seem self-explanatory that the first part 
r :'k Nuremberg Tribunal’s proviso is hardly of much importance in the 
ci. ■' concentration camps, as every member of their personnel must have 
kii >wn that these camps were being used for the commission of acts which 
any ordinary sensible person must have acknowledged as criminal. 

4. c.fnocidf: 


As it is apparent from the outline of the proceedings the trial of Hoess 
was another case in which the crimes perpetrated in the Auschwitz camp 
come within the notion of the crime of genocide. We have already described 
briefly the concept of this notion in connection with the case of Amon 
Goeth.(-) As regards the present case it may be mentioned that the Prose¬ 
cution, after describing the German policy aiming at the extermination of 
Jews, pointed out that the mass crimes committed in concentration camps 
were part ot the Nazi scheme of exterminating whole nations. In this 
connection the Prosecution recalled among others that General von dem 
Hach of the German Police, w ho was a w itness in the trial against Governor 
Fisher, sentenced previously by the Supreme National Tribunal, had testified 
that during a conlerence held by Flintmler some time before the outbreak 
ol war. the latter explained a plan which aimed at the extermination of 
some thirty million of the Slav population. 

I he Supreme National Tribunal dealt in its Judgment only very generally 
with this type of the Nazi criminality. It stated that the Nazi Party had 
as one of its aims the biological and cultural extermination of subjugated 
nations, especially of the Jewish and Slav nations, in order to establish 
finally the German Lehvnsraum and the domination of the German race. 
I his programme and practice of extermination of entire groups of people 
and ot nations on specific grounds, described as the crime of genocide, the 
Tribunal defined as an attempt on the most organic bases of the human 
relationship such as the right to live and the right to existence. 

One ol the aspects and elements of the German system of extermination 
put into preliminary execution in the Auschwitz camp were the medical 
experiments described in some detail in the preceding part of this report. 

L'.en it it could be assumed that the medical experiments carried out 
at uschwitz concentration camp were not expected to serve any definite 
political aims, their criminal character is beyond any doubt. They violated 
a ru es which must be observed when medical experiments are performed on 
uinian "icings.( | Special circumstances in which they were performed 


!■•! l he 'e Judgment. .</> rif., pp. 71. 75 and 79. 

, r ^ ^°- PP- 7 9. of this volume. 

< » Compare pages 4H 53, of this volume. 
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constitute in addition elements which allow them to be classified as violations 
of the laws and customs of war and of laws of humanity. 

Experiments were always carried out under compulsion and in many cases 
physical violence was used. They were often performed by unqualified 
doctors and in appalling conditions. They did not serve any scientific 
purpose. They were performed with unnecessary suffering and injury 
and without proper protection against the risks of disability or death. 
The subjects experienced extreme pain and torture, and permanent injury or 
death followed in many cases. The doctors and the personnel performing 
experiments did not show any care or give any assistance to persons frequently 
seriously ill in consequence of the experiments. 

Thus all these experiments violated general principles of criminal law as 
derived from the criminal laws of all civilized nations. 

But paramount importance should be attached to the political aspect 
of the crime. The general scheme of the wholesale experiments points 
out clearly to the real aim. They were obviously devised at finding the 
most appropriate means with which to lower or destroy the reproductive 
power of the Jews, Poles, Czechs and other non-German nations which were 
considered by the Nazi as standing in the way of the fulfilment of German 
plans of world domination. Thus, they were preparatory to the carrying 
out of the crime of genocide. 

These conclusions seem justified not only by the experiments themselves. 
They were corroborated by the statements of the accused Hoess himself. 
He confirmed the existence of plans of wholesale destruction of the Slav 
nations, and of Poles and Czechs in particular. It is also known that 
Himmler entrusted Professor Clauberg with experiments which were nothing 
else but the application in reverse of his successes in the domain of the 
treatment of sterility. Clauberg himself recognized that his experiments 
could contribute very little to the progress of science. 

The defendant Hoess declared that the experiments of wholesale castra¬ 
tion and sterilization were carried out in accordance with Himmler’s plans 
and orders. These aimed at the biological destruction of the Slav nations 
in such a way that outside appearance of a natural extinction would have 
been preserved. 

The X-ray experiments, particularly in cases when small or minimal 
dosage of rays was applied, and the setting up of a special mixed camp for 
about 3,500 men and women in this connection seem to be particularly 
characteristic. Thus a special breeding place for individuals carrying 
supposedly hereditary “ lethal ” genes, which it was hoped could be 
artificially cultivated among the subjugated nations, seems to have been 
created. This contention seems, according to Professor Kow'alski who gave 
expert evidence in this trial, to be justified by experiments on animals. 
It was known from them, said this witness, that X-rays applied in a certain 
dosage to germinative cells caused hereditary injuries to the latter. Progeny 
born from such cells either could not survive or would carry congenital 
anomalies. Also X-ray treatment of female genital organs and in particular ot 
the uterus caused injuries, owing to which pregnancy ended in about 42 
per cent of cases in miscarriage or premature delivery. 
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Thus it seems probable that the X-ray experiments aimed at checking on 
the results obtained on animals and at providing necessary statistical data. 
These experiments could have determined the X-ray dosage necessary 
for injuring human hereditary genes. They also aimed at creating conditions 
in which the injured genes could be multiplied and degenerated progeny 
obser ed, so that in the end those observations could have been used for 
political purposes. 

Still more typical were C'lauberg's sterilization experiments. They all 
aimed at causing sterility of non-German women. In the opinion of Pro¬ 
fessor Kowalski, they were of great importance because all other well- 
known methods of sterilization are difficult, require much time, complicated 
technique and skilled doctors, and because they could be easily noticed by 
the persons concerned. The aim of the German doctors of sterilizing in 
a wholesale manner non-German women could have been achieved by the 
discovery of a drug which would easily and surely obliterate the relatively 
narrow lumen of the tubes, without injuring the mucous membrane of the 
uterus. Thus periods would continue, internal female genital organs 
would remain healthy and damage inflicted to the reproductive power of 
women concerned would remain unobserved. The wholesale application 
ot such a drug, the discovery of which cannot be ruled out, would have 
paved a way to a demographic policy aiming at a total extinction of nations. 

Thus in view of the political directives, issued by the Supreme German 
authorities, and the character of the experiments performed in Auschwitz 
on their orders, it seems obvious that they constituted the preparatory 
stage of one of the lorms of the crime of genocide, which was intended to be 
perpetrated by scientific means. 


CASE NO. 39 


TRIAL OF ERHARD MILCH. 

UNITED STATES MILITARY TRIBUNAL, NUREMBERG 
(20th DECEMBER, 1946—17TH APRIL, 1947) 

Deportation and Use of Forced Labour as War Crimes and 
Crimes against Humanity. The Characteristics of Illegal 
Medical Experiments. Limits to the Responsibility of a 
Superior Officer for the Crimes of his Subordinates. 

Erhard Milch, who during the Second World War had been 
Inspector-General and a Field-Marshal in the German Air 
Force, Aircraft Master General, Member of the Central 
Planning Board and Chief of the Jaegerstab, was accused 
of responsibility for deportations, forced labour and 
illegal experiments. The victims were said to be inhabi¬ 
tants of occupied territories, prisoners of war, German 
nationals and others, and the offences charged amounted 
to war crimes and crimes against humanity. 

The Tribunal found that illegal experiments had been carried 
on by persons within the accused’s command, but that the 
latter's relation to the offenders and their acts was too 
remote to make him responsible for their acts. On the 
other hand, he was found guilty of war crimes and crimes 
against humanity involving slave labour, deportation 
of civilian populations for slave labour, cruel and 
inhuman treatment of foreign labourers, and the use of 
prisoners of war in war operations by force and com¬ 
pulsion. 

Milch was seatenced to imprisonment for life, and his applica¬ 
tion to the Supreme Court of the United States for leave 
to file a petition for a writ of habeas corpus was rejected. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE INDICTMENT 

The indictment filed against Milch contained three Counts, charging the 
commission of war crimes and crimes against humanity as defined in Control 
Council Law No. 10.(‘) 

Count One charged that between September, 1939. and May, 1945, Milch 
unlawfully, wilfully, and knowingly committed War Crimes as defined by 
Article II of Control Council Law No. 10, in that he was a principal in. 
accessory to, ordered, abetted, took a consenting part in, and was connected 

<>) For the law relating to United States Military Tribunals, see Volume III of this series, 
pp. 113-120. 
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with plans and enterprises involving slave labour and deportation to slave 
labour of the civilian populations of Austria, Czechoslovakia, Italy, Hungary, 
and other countries and territories occupied by the German armed forces, 
in the course of which millions of persons were enslaved, deported, ill- 
treated, terrorized, tortured, and murdered. 

Milch was also charged with a similar participation in ” plans and enter¬ 
prises involving the use of prisoners of war in war operations and work 
having a direct relation with war operations, including the manufacture 
and transportation of arms and munitions, in the course of which murders, 
cruellies, ill-treatment, and other inhumane acts were committed against 
members of the armed forces of nations then at war with the German Reich 
and who were in custody of the German Reich in the exercise of belligerent 
control ”, 

These acts were said to “ constitute violations of international conventions, 
particularly of Articles 4, 5. 6, 7, 46, and 52 of the Hague Regulations, 1907, 
and ot Articles 2. 3, 4, 6, and 31 ot the Prisoner-of-War Convention (Geneva, 
1929), the laws, and customs of war, the general principles of criminal 
law as derived from the criminal laws of all civilized nations, the internal 
penal laws ot the countries in which such crimes were committed, and 
Article II of Control Council Law No. 10”. 

Count Two charged that “ between March, 1942. and May, 1943, the 
defendant Milch unlawfully, wiltully, and knowingly committed War 
Crimes as defined in Article II of Control Council Law No. 10, in that he 
was a principal in. accessory to, ordered, abetted, took a consenting part in 
and was connected with plans and enterprises involving medical experiments 
without the subjects' consent, upon members of the armed forces and civilians 
ot nations then at war with the German Reich and who were in the custody 
of the German Reich in the exercise of belligerent control, in the course of 
which experiments the defendant Milch, together with divers other persons, 
committed murders, brutalities, cruelties, tortures, and other inhumane 
acts . . . 

” The said War Crimes constitute violations of international con¬ 
ventions. particularly of Articles 4. 5, 6, 7 and 46 of the Hague Regula¬ 
tions, 1907, and ot Articles 2, 3, and 4 of the Prisoner-of-War 
Convention (Geneva, 1929), the laws and customs of war, the general 
principles ot criminal law as derived from the criminal laws of all 
civilized nations, the internal penal laws of the countries in which 
suvh crimes were committed, and of Article II, of Control Council Law 
No. 10”. 

Count Three charged similar participation in crimes against humanity, 
involving the same unlawful acts as specified in Counts One and Two, 
but committed against German nationals and nationals of other 
countries ”. 

These alleged crimes against humanity were said to “ constitute violations 
of international conventions, the laws and customs of war, the general 
principles of criminal law as derived from the criminal laws of all civilized 
nations, the internal penal laws ol the countries in which such crimes were 
committed, and Article II of Control Council Law No. 10 ”. 
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2. THE EVIDENCE BEFORE THE TRIBUNAL 

(i) The Official Positions of the Accused 

It was shown that the defendant Erhard Milch was at various times 
between 1939 and 1945, Field-Marshal in the German Luftw affe, Inspector- 
General of the Luftwaffe, State Secretary in the Air Ministry, General 
Luftzeugmeister, representative of the Wehrmacht on the Central Planning 
Board and Chief of the Jaegerstab. 

(ii) The Accused's Responsibility for Deportation and the Use of Slave Labour 

Of the charges regarding Slave Labour, Milch claimed that the term 
“ Slave Labour ” was a misnomer and that all foreign workmen in Germany 
during the war were there of their own free will ; that if they did not come 
voluntarily they were treated humanely and considerately and were not 
subjected to any ill-treatment either in transportation or while in active 
employment foi the benefit of the Reich ; and that if ill-treatment, fatal or 
otherwise, of foreign workmen occurred, he was in no way responsible for 
such ill-treatment. 

It was claimed by the prosecution that the defendant’s responsibility 
for the crimes alleged in Count One of the Indictment arose from his 
activities in three capacities : as Aircraft Master General (General Luft¬ 
zeugmeister) ; as a member of the Central Planning Board ; and as Chief 
of the Jaegerstab. 

The Central Planning Board was established in 1942, and was charged 
with the procurement and distribution of all materials necessary for the 
conduct of the entire German war economy. 

The Board consisted of Reich Minister Speer, Under-Secretary Koemer, 
and the defendant, each formally having equal authority, although in the 
event Speer and Milch dominated the proceedings. Meetings of the Central 
Planning Board were held at least weekly and the defendant presided over 
or was present at a majority of such meetings. 

The minutes of those meetings which were offered in evidence shewed 
a constant and unremitting concern with the problem of labour on the 
part of the Board. Fritz Sauckel was in supreme command of the procure¬ 
ment of labour for the entire war effort, and often appeared before the 
Central Planning Board to report on the situation as regards the supply of 
foreign labour. Various other officials came before the Board to express 
their labour needs in terms of foreign workers. 

The minutes of the Central Planning Board showed also that the members 
of the Central Planning Board knew and discussed the fact that workers 
from occupied territories were being foicibly taken from their homes without 
knowledge of their destination, and against their will crowded into box 
cars without food or water or toilet facilities, deported, and forced to work 
in factories manufacturing armaments and other necessary items tor the 
prosecution of the war. 

The deportees, with few exceptions, were deprived of the right to move 
freely or to choose their place of residence ; to live in a household with their 
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families, to rear and educate their children ; to marry ; to visit public places 
of their own choosing : to negotiate, either individually or through repre¬ 
sentatives of their ow n choice, upon the conditions of their own employment ; 
to organize into trade unions ; to exercise the free expression of opinion ; or 
to gather in peaceful assembly. They were frequently deprived of the right 
to worship according to their own conscience. They were inadequately 
fed, housed or cared for, and hundreds of thousands died of exhaustion and 
hunger. The victims included Frenchmen, Poles, Lithuanians, Ukranians, 
Czechs, Dutchmen, Russians and Jews. 

The evidence showed that not only civilian inhabitants of occupied 
territories but also prisoners of war, including Russians, Poles and French¬ 
men, were employed in German armament production. In a discussion 
with Sauckel, the defendant and others on the subject of manpower available 
for the armament industry. Goring stated on 28th October, 1943, that out of 
2.200.000 in armament production. 770.000 were prisoners of war. On 
14th April. 1943, Sauckel reported to Hitler that “ 1,622,829 prisoners of 
war are employed in the German economy 

The evidence demonstrated that the accused was aware of the use made 
of civilians from occupied territories and of prisoners of war in German 
industry. For instance, he testified that he knew that prisoners of war were 
employed in the airplane factory at Regensburg and that some twenty 
thousand Russian prisoners of war were used to man anti-aircraft guns 
protecting the various plants. He stated further that he saw certain of these 
prisoners manning 8.8. and 10.5 anti-aircraft guns at airplane factories in 
Luftgau 7 near Munich. Sauckel, the Minister Plenipotentiary for Labour, 
attended at least fifteen meetings of the Central Planning Board, over which 
the defendant presided, and discussed at length and in detail the problems 
involved in procuring sufficient foreign labourers for the German war effort. 
He disclosed the methods used in forcing civilians of the eastern countries 
into the Reich for war work. He related the difficulties and resistance 
which confronted him and the methods which he used and proposed to use 
in forcibly rounding up and transporting foreign workers. The advisa¬ 
bility of using prisoners of war and inmates of concentration camps in the 
Luftwaffe was discussed, with the defendant offering advice and suggestions 
as to the most effective methods to be used. 

There was evidence of many occasions on which the defendant not only 
listened to stories of enforced labour from eastern civilians and prisoners of 
war being recruited and thereby became aware of the methods used in 
procuring such labour, but on which he himself urged more stringent and 
coercive means to supplement the dwindling supply of labour in The Luft¬ 
waffe. At the 54th meeting of the Central Planning Board, held on 1st 
March, 1944, he expressed the opinion that force had to be exercised because 
there was nothing to attract the workers to Germany since they believed that 
Germany would soon be defeated, and because furthermore they were 
attached to their families and their own countries. 

At the 42nd meeting of the Central Planning Board, held on 23rd June 
1943, it was recommended that the Fiihrer be advised that 200,000 Russian 
prisoners of war, fit for the heaviest work, should be made available from 
the Wehrmachl and Waffen SS through the intermediary of the Chiefs of 
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the Army Groups. At a meeting on 30th October, 1942, Sauckel suggested 
that as soon as the Army took prisoners in operational territories they should 
be immediately turned over to him as plenipotentiary for labour. To this. 
Milch added: 

“ The correct thing to do would be to have all Stalags transferred 
to you by order of the Fiihrer. The Wehrmacht takes prisoners and 
as soon as it relinquishes them, the first delivery goes to your organiza¬ 
tion. Then everything will be in order.” 

At another meeting of the Central Planning Board, he said : 

“ We have made a request for an order that a certain percentage of 
men in the Anti-Aircraft Artillery must be Russians. Fifty thousand 
will be taken altogether ; 30,000 are already employed as gunners. 
This is an amusing thing that Russians must work the guns.” 

Regarding this statement, the defendant made various explanations. 
According to one, the German word which has been translated into 
“ amusing ”, should really have been rendered “ mad ”, In support of 
this interpretation Milch argued that since he needed these prisoners in his 
armament programme, he could not have approved their use as gunners. 
He then also denied that they were in fact used as gunners, and if they were, 
he claimed not to have been responsible. Other witnesses clearly established 
that the Russian prisoners were stationed at the guns, either for servicing the 
pieces, hauling ammunition to them or actually firing them. 

On 25th March, 1944, the defendant complained that prisoners of war 
were not being treated with severity if they refused to work, saying : 

“ International law cannot be observed here. 1 have asserted myself 
very strongly, and with the help of Saur I have represented the point of 
view very strongly that the prisoners, with the exception of the English 
and the Americans, should be taken away from the military authorities. 
The soldiers are not in a position, as experience has shown, to cope 
with these fellows who know all the answers. I shall take very strict 
measures here and shall put such a prisoner of war before my court 
martial. If he has committed sabotage or refused to work. I w ill have 
him hanged, right in his own factory. I am convinced that that will 
not be without effect.” 

On another occasion, the defendant was shown to have approved the use 
of the whip on any prisoners of war who might be found guilty of shirking. 

The Jaegerstab was formed on 1st March, 1944, for the purpose of in¬ 
creasing production of fighter aircraft. Milch and Speer were joint chiefs 
of this organization, which assumed control over fighter production and 
exploited and directed the use of foreign forced labour in the armament 
industry. From the minutes of its meetings it was clear that the question of 
manpower was repeatedly referred to by the defendant. When otfier methods 
of obtaining its labour were not available, the Jaegerstab recruited its own 
labour either directly or by organizing the seizing of manpower arriving on 
transports from the east. Much of the labour employed by the Jaegerstab 
in aircraft production and in the air armament industry was taken from 
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concentration camps and from among foreign forced labour. The Jaeger- 
stab functioned from 1st March, 1944, to 1st August, 1944. 

Forced labour from occupied countries were poorly fed, poorly clothed, 
and forced to work an official rate of seventy-two hours per week ; their 
general treatment resulted in the death of a great many and the permanent 
disability of oth rs. 

There was evidence that Milch was aware of the procurement and alloca¬ 
tion of forced labour. He knew that forced labour and prisoners of w'ar 
were being used in the Jacgcrstab construction programme, and when 
the question of Italian civilian labour was being discussed at a meeting of 
the Jaegerstab, the defendant advocated the shooting of those who attempted 
to escape in transit. Again, on 25th April, 1944, he said : 

” It w ill only work if we put these workers into barracks. We cannot 
exactly treat them as prisoners. It must appear otherwise, but it must 
be so in practice ... 1 am personally convinced after talking to 

the Fuhrer that he will agree as soon as it is made reasonable. The 
people should not be able to mingle with the population and to conspire. 
Nor should they be allowed to run around free, so that they can cross 
the frontier every day. Both practices must be stopped ... 1 am 

of the opinion that that must be done at once. It’s all the same to me 
if individual people do object. Protest does not interest me at all, 
whether from the Chief of Prisoners of War Affairs or from our side ...” 

On other occasions, the accused stated that deportees from Italy who 
attempted to escape during their journey should be shot, and that: “ No 
Frenchman will work when the invasion begins. I am of the opinion 
that the French should be brought over again by force, as prisoners.” 

As General Luftzeugmeister, the defendant had complete control of air¬ 
craft production and requisitioned labour for the aircraft industry with 
know ledge of the techniques used in recruiting these labourus. 

The evidence presented by the Prosecution tended to show that the defen¬ 
dant advocated extreme measures in dealing with foreign forced labour. 
He had expressed the opinion that if foreign forced labourers refused to 
work, they should be shot. If they attempted to revolt, he had ordered 
that every tenth person be killed, regardless of his personal guilt or innocence. 

The defendant pleaded that he was a man of very violent temper, 
who, when worried from overwork, was not wholly responsible for many 
utterances made by him. He protested further that he did not actually 
intend orders given in such fits of temper to be carried out, but that they 
were simply the result of uncontrolled anger and were understood by his 
associates and subordinates to have been so. He also declared that head 
injuries resulting from two serious accidents were largely responsible for such 
uncontrollable fits of temper. 

• 

(iii) The evidence Regarding the Carrying Out of Illegal Experiments 

The evidence showed that at various times between March, 1942, and 
April, 1943, there were conducted at Dachau concentration camp experiments 
referred to as “ low-pressure “ cold water ’’and” freezing ’’experiments. 


The apparatus used for the “ low-pressure tests ” was simply a wood and 
metal cabinet in which air pressure could be increased and decreased, the 
purpose of the tests being to ascertain the subject’s capacity to inhale large 
amounts of pure oxygen, and to observe his reaction to a gradual decrease 
of oxygen. In this manner high-altitude atmospheric pressure wa; to be 
simulated, and from the results the experimenters were to be able to 
determine methods and means of maintaining and saving lives among 
aviators compelled to rise to extreme altitudes, or, because of war hazards, 
obliged to parachute to earth. 

The process followed in the ” cold water experiments ” was to place the 
subject outdoors at night in a nude state, and then to pour cold water over 
him hourly. 

The “ freezing experiment ” was conducted in the following manner. 
A large basin was filled with water and ice was added until the temperature 
measured 3 degrees. Then the subject, either naked or dressed in a flying 
suit, was forced into the freezing liquid. One witness described the experi¬ 
mental basin as being made of wood, two metres long, two metres high, and 
50 centimetres above the floor. He stated that 280 to 300 prisoners were 
used in the tests, many of them undergoing as many as three experiments, 
and that out of the number indicated 80 to 90 died. The selection of the 
subjects was left to the political department of the camp after a Dr. Rascher(') 
had made requests for a certain number. The eventual victims were made 
up of political prisoners, foreigners, prisoners of war and inmates condem¬ 
ned to death. The w itness claimed that none of the subjects were volunteers. 

It was claimed by Milch that only legitimate scientific experiments were 
conducted, which did not involve pain and could not ordinarily be expected 
to result in death. The evidence showed, however, that at least the experi¬ 
ments conducted by Dr. Rascher involved suffering in the extreme and often 
resulted in death. Under the specific guidance of Dr. Rascher, the air 
pressure was reduced to 14,000 metres, a point at which no airman would 
ever be expected to fly. When Dr. Rascher was handling the ” freezing 
experiments ” a large number of persons involved were kept in the water so 
long that they died. Many others died during the reviving or during the 
rewarming procedure. 

It was also claimed by Milch that the only persons who were used in these 
experiments were habitual criminals who had been sentenced to death and 
who were given the opportunity of offering themselves for use in the experi¬ 
ments and receiving as a reward, if they survived, a commutation of the 
death sentencTe to life imprisonment. The evidence revealed, however, only 
one possible case of such a subject receiving a pardon, and that a doubtful 
instance. 

An Austrian patent lawyer, he had been an inmate of Dachau, declared 
under oath that Dr. Rascher chose the victims for his researches from the 
punishment company at Dachau, a group made up of political prisoners 
marked for extermination. The witness added : “ A few convicts were 
among the political prisoners, having been placed there merely to depress 
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the morale of the political prisoners, and so a few convicts were killed 
along with the others.” 

Another witness, who had been a nurse in the ward where the experiments 
were carried out, testified that from 180 to 200 concentration camp inmates 
were subject to the high-altitude experiments, and of these, 10 were volunteers. 
Of all these subjects only one man was ever released. It was this witness’s 
conclusion that over a period of three months from 70 to 80 persons were 
killed in the high-altitude experiments. He declared further that approxi¬ 
mately 40 of the persons killed were not previously condemned to death. 

During the periods covered by the experiments the defendant was Under¬ 
secretary of State and Head of the Reich Air Ministry, Inspector-General 
and Second-in-Command under Goring of the Luftwaffe. In these various 
capacities, certain purely military duties devolved upon him, especially as 
Inspector-General, and the major part of his duties revolved around the 
production of aircraft for the Luftwaffe. As Inspector-General he was, 
however, in charge of the office which authorized research conducted on 
behalf of the Air Force, and one of his immediate subordinates was Professor 
Hippke. who held the post of Inspector of the Medical Services of the 
Luftwaffe. Hippke was a physician, and had supervision over all matters 
involving the health and physical welfare of the personnel of the Luftwaffe. 

The experiments at Dachau were conducted by three physicians, Dr. 
Romberg, Dr. Ruff and Dr. Rascher. There was some evidence of Hippke's 
having ordered them to be conducted, but not of his informing Milch of his 
action. It was apparent from the evidence that Dr. Rascher, who was 
attached to the Luftwaffe, was principally responsible for the nature of the 
experiments. Dr. Ruff and Dr. Romberg were also attached to the Luft¬ 
waffe and were, therefore, remotely under the command and control of the 
defendant. It was clear that the actual activities of these three physicians 
were removed from the immediate scrutiny of the defendant even though 
their activities were conducted within the orbit of the Luftwaffe, over which 
the defendant had command. 

There was no evidence that the defendant personally participated in or 
instituted the experiments, or that they were conducted under his direction. 
Neither was there any proof of know ledge on the accused’s part that unwilling 
subjects would be forced to submit to experiments or that they would be 
painful and dangerous to human life. The defendant concerned himself 
very little with the details of the experiments. It was shown that a motion 
picture explaining the experiments was brought to Berlin and exhibited in 
the Air Ministry Building, where the defendant had his office, but there was 
no clear evidence that he was present when it was shown and the showing 
was held long after the experiments were concluded. 

On 20th May, 1942, the defendant wrote to Wollf, Himmler’s Adjutant, 
stating that : 

”... our medical inspector (Dr. Hippke) reports to me that the 
altitude experimen»s carried out by the SS and Luftwaffe at Dachau have 
been finished. Any continuation of these experiments seems essentially 
unreasonable . . . 
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“ The low-pressure chamber would not be needed for these low- 
temperature experiments. It is urgently needed at another place and 

therefore can no longer remain in Dachau.” ( 

The same letter of 20th May, 1942, to Wolff, indicated that the defendant 
was aware of the proposed “ freezing experiments ”. He admitted giving 
orders for the conduct of certain experiments aiming at lessening “ perils 
at high seas,” but he contended that he did not know of, or contemplate, 
that the experiments would be conducted in an illegal manner or would 
result in the injury or death of any person. The defendant further asserted 
that he did not know or have any reason to believe that the experiments were 
conducted in such a manner as they were until after they had been completed. 

Dr. Rascher wrote many reports on the results of these experiments, 
but there was no proof that they ever reached the defendant. On the con¬ 
trary, they were addressed to Himmler and to Rudolf Brandt, his Adjutant. 

3. JUDGMENT OF THE TRIBUNAL 

(i) Illegal Experiments ‘ 

The Tribunal chose to deal first with Count Two of the Indictment,! 1 ) 
and on this Count the judgment ran as follows : j 

“ In approaching a judicial solution of the questions involved in this 
phase of the case, it may be well to set down seriatim the controlling 

legal questions to be answered by an analysis of the proof: ! 

(1) Were low-pressure and freezing experiments carried on at Dachau? 

(2) Were they of a character to inflict torture and death on the 
subjects ? 

(The answer to these two questions may be said to involve the 
establishment of the corpus delicti.) 4 

(3) Did the defendant personally participate in them ? 

(4) Were they conducted under his direction or command ? 

(5) Were they conducted with prior knowledge on his part that they 
might be excessive or inhuman ? 

(6) Did he have the power or opportunity to prevent or stop them ? 

(7) If so, did he fail to act, thereby becoming particeps criminis and 
accessory to them ? ” 

On these questions, and in view of the evidence before it, the Tribunal 
found as follows : 

“ (1) As to the first question, the evidence is overwhelming and not 
contradicted that experiments involving the effect of low air pressure 
and freezing on live human beings were conducted at Dachau from 
March through June, 1942. 

“ (2) Approaching the second question, it is claimed by the defendant 
that only legitimate scientific experiments were conducted which did 
not involve pain or torture and could not ordinarily be expected to result 

in death. It is remotely possible that so long as the experiments were j 


(*) See p. 28. 
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under the guidance of Dr. Ruff and Dr. Romberg some consideration 
was given to the possible effect upon the subjects of the experiments. 
But it is indisputable that the experiments conducted by Dr. Rascher 
involved torture and suffering in the extreme and in many cases resulted 
in death. Under the specific guidance of Dr. Rascher, the air pressure 
was reduced to a point which no flier would ever be required to undergo 
(14,000 metres). The photographs of the subjects undergoing these 
experiments indicate extreme agony and leave no doubt that any victim 
who was fortunate enough to survive had undergone a harrowing 
experience. The Tribunal does not hesitate to find that these experi¬ 
ments, performed under the specious guise of science, were barbarous 
and inhuman. It has been urged by the defendant that the only persons 
used as subjects of these experiments were habitual criminals who had 
been sentenced to death and who were given the option of offering 
themselves for the experiments and receiving as a reward, if they sur¬ 
vived, a commutation of the death sentence to life imprisonment. 
This claim scarcely merits serious consideration. A number of wit¬ 
nesses stated that they had a vague understanding that this was the case, 
but the record is entirely barren of any credible testimony which could 
possibly justify such a finding of fact.(') 

“ (3) The Prosecution does not claim (and there is no evidence) that 
the defendant personally participated in the conduct of these experi¬ 
ments. 

f 

“ (4) There is no evidence that the defendant instituted the experi¬ 
ments or that they were conducted or continued under his specific 
direction or command. It may perhaps be claimed that the low- 
pressure chamber, w hich was the property of the Luftwaffe, was sent to 
Dachau at the direction of the defendant, but even if this were true it 
could not be inferred from the fact alone that he thereby promulgated 
the inhuman and criminal experiments which followed. The low- 
pressure chamber was susceptible of legitimate use and, perhaps, had 
Dr. Rascher not injected himself into the proceedings, it would have been 
confined to that use. 

“ (5) Assuming that the defendant was aware that experiments of 
some character were t" be launched, it cannot be said that the evidence 
shows any knowledge on his part that unwilling subjects would be 
forced to submit that the experiments would be painful and dangerous 
to human life. It is quite apparent from an overall survey of the proof 
that the defendant concerned himself very little with the details of these 
experiments. It was quite natural that this should be so. His most 
pressing problems involved the procurement of labour and materials 
for the manufacture of airplanes. His position involved vast responsi¬ 
bilities covering a wide industrial field, and there were certainly count- 


(') In his coneuning opinion. Judge Musmanno stressed that: 

“ 'Though Milch is acquitted of complicity and participation in the medical experi¬ 
ments, we have nonetheless commented on those experiments at length. We have 
done this because otherwise the reference to Milch's acquittal standing alone might 
convey the impression that the experiments themselves were not criminal. The 
Tribunal holds that the corpus delicti was established and a crime was committed, 
even though Milch is not guilty of it." 
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less surbordinate fields within the Luftwaffe of which he had only 
cursory knowledge. The Tribunal is convinced that these experiments, 
which fell naturally and almost exclusively within one of his subordinate 
departments, engaged the attention of the defendant only perfunctorily, 
at all. 

“ (6) Did the defendant have the power or opportunity to prevent 
or stop the experiments ? It cannot be gainsaid that he had the authority 
to either prevent or stop them in so far as they were being conducted 
under the auspices of the Luftwaffe. It seems extremely probable, 
however, that, in spite of him, they would have continued under Himmler 
and the SS. But certainly he had no opportunity to prevent or stop 
them, unless it can be found that he had guilty knowledge of them, a 
fact which has already been determined in the negative. As early as 
20th May, 1942, the defendant wrote to Wolff, Himmler’s Adjutant, 
stating: 

‘ . . . our medical inspector (Dr. Hippke) reports to me that the 
altitude experiments carried out by the SS and Luftwaffe at Dachau 
have been finished. Any continuation of these experiments seems 
essentially unreasonable . . . 

' The low-pressure chamber would not be needed for these low- 
temperature experiments. It is urgently needed at another place and 
therefore can no longer remain in Dachau.’ ” 

Certainly the defendant did not have the opportunity to prevent or 
stop the experiments if he had been told and was convinced that they 
had terminated on 20th May, 1942, and there is no reason to believe 
that he did not rely upon Dr. Hippke’s report as to their termination. 
Considerable emphasis is laid upon the testimony that a motion picture 
of the experiments was brought to Berlin and exhibited in the Air 
Ministry Building, where the defendant had his office. It may even 
be said that the picture was brought to Berlin for the defendant’s 
edification. But it appears that he was not present when it was shown 
and that, in any event, the showing was long after the experiments 
were concluded, at which time the defendant certainly could do nothing 
toward preventing them or stopping them. 

“ (7) In view of the above findings, it is obvious that the defendant 
never became particeps criminis and accessory in the low-pressure 
, experiments set forth in the Second Count of the indictment. 

As to the other experiments, involving subjecting human beings to 
extreme low temperatures both in the open air and in water, the 
responsibility of the defendant is even less apparent than in the case of 
the low-pressure experiments ...” 

The Tribunal therefore found the accused not guilty under Count Two of 
the Indictment. 

1 (ii) Slave Labour 

Following a summary of the evidence relating to Count One,(‘) the 
Tribunal made the following remarks: 


(') See pp. 27-8. 
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“ The defence on this Count is ingenious but unconvincing. As 
to the use of prisoners of war, the defendant testified that he had been 
advised by some unidentified person high in the National Socialist 
Councils that it was not unlawful to employ prisoners of war in war 
industries. The defendant was an old and experienced soldier, and 
his testimony revealed that he was well acquainted with the provisions 
of the Geneva and Hague Treaties on this subject, which are plain and 
unequivocal. In the face of this knowledge, the advice which he 
claims to have received should have raised grave suspicions in his mind. 
Presenting an entirely different aspect of his defence, he testifies that 
many of the Russian prisoners of war volunteered to serve in the war 
industries and apparently enjoyed the opportunity of manufacturing 
munitions to be used against their fellow countrymen and their allies. 
Other Russian prisoners of war. he states, were discharged as such and 
immediately enrolled as civilian workers. The photographs introduced 
in evidence, however, show that they still retained their Russian army 
uniforms, which makes their status as civilians suspect. Be that as 
it may, it does not adequately answer the charge that hundreds of 
thousands of Polish prisoners of war were cast into concentration camps 
and parcelled out to various war factories, nor the further fact that 
thousands of French prisoners of war were compelled to labour under 
the most harrowing conditions for the Luftwaffe. 

“ As to the French civilian workers who were employed at war work 
in Germany after the conquest of France, it is the contention of the 
defendant that these workers were supplied by the French Government 
under a solemn agreement with the Reich. It is claimed with a stiaight 
face that the Vichy Government, headed by Laval, entered into an 
international compact with the German Government to supply French 
labourers for work in Germany. This contention entirely overlooks 
the fact that the Vichy Government was a mere puppet set up under 
German domination, which, in full collaboration with Germany, took 
its orders from Berlin. The position of the defendant seems to be that, 
if any force or coercion was used on French citizens, it was exerted 
by their own government, but this position entirely overlooks the fact 
that the transports which brought Frenchmen to Germany were manned 
by German armed guards and that upon their arrival they were kept 
under military guard provided by the Wehrmacht or the SS. 

“ It was sought to disguise the harsh realities of the German Foreign 
labour policy by the use of specious legal and economic terms, and to 
make such policy appear as the exercise of conventional labour relations 
and labour law. The fiction of a ‘ labour contract ’ was frequently 
resorted to, especially in the operations of the Todt Organization, 
which implied that foreign workers were given a free choice to work or 
not to work for German military industry. This, of course, was 
purely fictitious, as is shown by the fact that thousands of these ‘ con¬ 
tract workers ’ jumped from the trains transporting them to Germany 
and (led into the woods. Does anyone believe that the vast hordes 
of Slavic Jews w ho laboured in Germany's war industries were accorded 
the rights of contracting parties ? They were slaves, nothing less— 
kidnapped, regimented, herded under armed guards, and worked until 
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they died from disease, hunger and exhaustion. The idea of any Jew 
being a party to a contract with Germans was unthinkable to the 
National Socialists. Jews were considered as outcasts and were 
completely at the mercy of their oppressors. Exploitation was merely 
a convenient and profitable means of extermination, to the end that, 

‘ when this war ends, there will be no more Jews in Europe ' . . . 

“ The German nation, before the ascendancy of the NSDAP. had 
repeatedly recognized the rights of civilians in occupied countries. 
At the Hague Peace Conference of 1907, an amendment was submitted 
by the German delegate, Major-General von Gundell, which read : 

‘ A belligerent is likewise forbidden to compel the nationals of the 
adverse party to take part in the operations of war directed against 
their country, even when they have been in his service before the 
commencement of the war.’ 

The German Manual for war on land ( Kriegsbrauch ini Landrecht , 
ed. 1902) stated: 

‘ The inhabitants of an invaded territory are persons endowed 
with rights . . . subject to certain restrictions . . . but who other¬ 
wise may live free from vexations and, as in time of peace, under the 
protection of the laws.’ 

During the First World War, an order of the German Supreme 
Command (3rd October, 1916) provided for the deportation of Belgian 
vagrants and idlers to Germany for work, but specified that such labour 
was not to be used in connection with operations of war. The order 
resulted in such a storm of protest that it was at once abandoned by the 
German authorities. 

“ It cannot be contended, of course, that foreign workers were 
entitled to comforts or luxuries which were not accorded German 
workers. It is also recognized that, especially during the latter part ot 
the war, there was a universal shortage of food and fuel throughout the 
Reich and in the discomforts arising therefrom foreign workers were 
bound to share. But it is an undoubted fact that the foreign workers 
were subjected to cruelties and torture and the deprivation of decent 
human rights merely because they were aliens. This was not true in 
isolated instances, but was universal and was the working out ol the 
German attitude toward those whom it considered inferior it was merely 
to maintain their productivity and did not stem from any humanitarian 
considerations. 

“ The Tribunal therefore finds the defendant guilty of the war 
crimes charged in Count One of the Indictment, to wit, that he was a 
principal in, accessory to, ordered, abetted, took a consenting part 
in and was connected with, plans and enterprises involving slave 
labour and deportation to slave labour of the civilian populations 
of countries and territories occupied by the German armed forces, and 
in the enslavement, deportation, ill-treatment and terrorization of 
such persons ; and further that the defendant was a principal in, 
accessory to, ordered, abetted, took a consenting part in, and was 
connected with plans and enterprises involving the use of prisoners 
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of war in war operations and work having a direct relation to war 
operations.” 

(iii) The Charge of Crimes Against Humanity 

Regarding Count Three,!') the Tribunal, in addition to summarizing the 
relevant evidence, declared as follows: 

“ Count Three of the Indictment charges the defendant with crimes 
against humanity committed against ‘ German nationals and nationals 
of other countries.’ Sufficient proof was not adduced as to such 
offences against German nationals to justify an adjudication of guilt 
on that ground. As to such crimes against nationals of other countries, 
the evidence shows that a large number of Hungarian Jews and other 
nationals of Hungary and Rumania, which countries were occupied 
by Germany but were not belligerents, were subjected to the same tor¬ 
tures and deportations as were the nationals of Poland and Russia. 

In Count One of the Indictment these acts are charged as war crimes 
and have heretofore been considered by the Tribunal under that Count in 
this judgment. In the judgment of the International Military Tribunal 
(Vol. I, Trial of the Major War Criminals , page 254), the court stated : 

From the beginning of the war in 1939, war crimes were com¬ 
mitted on a vast scale which were also crimes against humanity.’ ” 

This is a finding of law and an interpretation of Control Council 
Law No. 10, with which this Tribunal is in full accord. 

“ Our conclusion is that the same unlawful acts of violence which 
constituted war crimes under Count One of the Indictment also con¬ 
stitute crimes against humanity as alleged in Count Three of the Indict¬ 
ment. Having determined the defendant to be guilty of war crimes 
under Count One, it follows, of necessity, that he is also guilty of the 
'separate offence of crimes against humanity, as alleged in Count Three, 
and this Tribunal so determines.” 

(iv) Superior Orders 

The Tribunal then expressed the following conclusions regarding what 
amounted to a plea of superior orders : 

” In exculpation, the defendant states that he was a German soldier 
and that whatever was done by him or with his knowledge or consent 
was done in pursuance of a national military policy, promulgated by 
Hitler and in obedience to military orders. He protests that, no matter 
how violently he disagreed with the methods used by the German Reich 
in the furthering of its policy of aggressive war, he was helpless to 
extricate himself and had no alternative except to stay with the venture 
to the bitter end. It is true that withdrawal may involve risks and 
dangers, but these are incidental to the original affiliation with the 
unlawful scheme. He who elects to participate in a venture which may 
result in failure must make his election to abandon the enterpri e if it is 
not to his liking or to stay as a participant, and win or lost according 
to the outcome. f 

“ Much significance must be attached to the meeting of 23rd May, 

1939, at which the defendant was admittedly present and in which ' « 

(■) See p. 28. 


Hitler spoke at great length as to his plans for the subjugation of 
friendly minor nations and the ultimate conquest of Europe. A pur¬ 
ported record of the events at this meeting has been introduced in 
evidence and has been found to be reliable and accurate by the Inter¬ 
national Military Tribunal. The defendant has throughout insisted 
that this record, is spurious and was made by Schmundt long after the 
occasion which it records. Of course, it was never anticipated that this 
record which was marked ‘ Top Secret, To be Transmitted by Officer 
Only,’ would ever be captured and its contents become known. It is 
not surprising that those who sat and listened to the astounding pro¬ 
gramme of the Fiihrer now wish that they had been absent. It cannot 
be denied that there was a meeting of some kind which the defendant 
attended and at which the Fiihrer spoke, and further that it was held 
a few short months before the actual invasion of Poland, as forecast 
in the report of the meeting. The Schmundt paper does not pretend 
to be a verbatim report of Hitler's exact words, but certainly all of the 
diabolical plans which it reveals were not manufactured by Schmundt 
out of thin air, attributed to Hitler, and then marked ‘ Top Secret ’. 
Even if Hitler said only a small pan of what is attributed to him 
Schmundt, there was enough said to advise and warn a man of the 
defendant's intelligence and experience that mischief was afoot. Every 
sentence shrieks of war. The record hints at nothing else, and, if ail 
references to conquest and war and world domination are eliminated. 
Hitler did not speak at all. At this early date, the defendant must be 
charged with knowledge that a war of aggression, to be ruthlessly 
pursued, was planned. This, then, was the time for him to have made 
his decision—the decision which confronts every man daily—to be 
honourable or dishonourable. Life consists quite generally in making 
such decisions. As an old soldier, schooled in the code of w ar and w ell 
aware of the principles to which an honourable soldier must adhere, 
he sat complacently and listened to a proposed programme which 
violated national honour, personal integrity and the moral code of 
an honest soldier. He made his choice and elected to ride with the 
tyrant. 

“ When the defendant joined the National Socialist Part in 1933, 
Germany was in the throes of dire economical and political distress 
and was burdened by a myriad of political parties, each with its separate 
programme and all functioning at cross-purposes. The defendant 
elected to affiliate with the NSDAP because, he testified, he believed 
it offered the most likely agency for bringing order out of chaos. But 
very soon he must have realized that he had joined a band of villans 
whose programme contemplated every crime in the calendar. The 
Nazi code was not a secret. It was published and proclaimed by the 
party leaders in long harangues to the people ; decrees and directives 
were broadcast ; the infamous Streicher was spreading anti-Jewish 
obscenities throughout the Reich in Der Stuermer ; Roehm and a 
large number of the SA were murdered by Hitler's orders ; hundreds 
of German citizens were cast into concentration camps for ' political 
re-education ’, without hearing or opportunity for defence ; the ini¬ 
quitous Gestapo stormed through the land, with power over life and 
liberty which could not be questioned ; in public view Jews were beaten 
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and killed, their synagogues burned and their stores destroyed. The 
Party proclaimed its objectives from the house-tops and verified them 
by open public conduct throughout the Reich. The significant fact 
which must not be overlooked is that all these things happened before 
the war was launched, at a time when there was no claim upon the 
loyalty of the defendant as a soldier to protect his homeland at war. 
He protests that he never subscribed to the Master Race philosophy, 
but 13 years before he joined the Party in 1933, its precepts and demands 
had been proclaimed, among which was Point 4 : 

‘ Only a member of the race can be a citizen. A member of the 

race can only be one w ho is of German blood, without consideration 

of creed. Consequently no Jew can be a member of the race.’ ” 

The humblest citizens of Germany knew that the iniquitous doctrines 
of the Party were being implemented by ruthless acts of persecution 
and terrori-sm -hich occurred in public view. Thousands of obscure 
German citizens were only too well aware that they were living under 
the scrutiny of an army of spies and saw their friends and relatives 
summarily dispatched to concentration camps for the slightest suspicion 
of dissidence. The defendant did not live in a vacuum. He was not 
blind or deaf. Long before 1939; long before his military loyalty 
was called into play ; long before the door to withdrawal was closed, 
he could have seen the bloody handwriting on the wall, for murder and 
enslavement of his own countrymen was there written in blazing 
symbols. But he had taken on the crimson mantle of the Party, with 
all its ghastly implications, and he wore it with glory and profit to him¬ 
self to the end. Others with more courage and higher principles and 
with more loyalty to the ancient German ideals rebelled and withdrew 
from the brutal crew: Von Clausewitz, Yorck von Wartemberg, 
Schlegelberger, Schmitt, Elts von Ruebenach, Tesmer. These men in 
high positions had the character to repudiate great evil, and if in so 
doing they took risks and made sacrifices, nevertheless they made their 
choice to stand with decency and justice and honour. The defendant 
had his opportunity to join those who refused to do the evil bidding of 
an evil master, but he cast it aside, and his professed repentence now 
comes too late . . . 

“ In an authoritarian state, the head becomes the supreme authority 
for woe as well as weal. Those who subscribe to such a state submit 
to that principle. If they abjectly place all the power in the hands 
of one man, with no right reserved to check or limit or repudiate, they 
must accept the bitter with the sweet. This is especially true of those 
in high places in the state—those who choose to enjoy the honour, the 
emoluments and the power to such high stations. By accepting such 
attractive and lucrative posts under a head whose power they knew to 
be unlimited, they ratify in advance his every act, good or bad. They 
cannot say at the beginning, “ The Fiihrer’s decisions are final ; we 
will have no voice in them ; it is not for us to reason why ; his will 
is law ’, and then, when the Fiihrer decrees aggressive war or barbarous 
inhumanities or broken covenants, to attempt to exculpate themselves 
by saying, ‘ Oh, we were never in favour of those things ’ . . . ” 
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4. CONCURRING OPINION BY JUDGE MUSMANNO 
(i) Slave Labour 

In the course of a concurring judgment. Judge Musmanno ruled that 
the Nazi Programme for the forcible recruiting of millions of foreign workers 
for employment in German industry was in direct violation of Article 52 
of the Hague Convention, w hich provides that: 

“ Requisitions in kind and services shall not be demanded from local 
authorities or'inhabitants except for needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such 
a nature as not to involve the inhabitants in the obligation of taking 
part in military operations against their own country ...” 

The use of prisoners of war for the same purpose was a breach of Article 31 
of the Geneva Prisoners of War Convention and Article 6 ol the Hague 
Convention which run as follows : 

“ Article 31. Work done by prisoners of war shall have no direct 
connection with the operations of the w ar. In particular, it is forbidden 
to employ prisoners in the manufacture or transport of arms or muni¬ 
tions of any kind, or on the transport of material destined for combalant 
units ...” 

“ Article 6. The State may employ the labour of prisoners of war, 
other than officers, according to their rank and capacity. The work 
shall not be excessive, and shall have no connection with the operations 
of the war ...” 

At another point in his judgment Judge Musmanno dealt with the illegality 
of the German use of Russian prisoners of war on anti-aircraft guns, as 
follows : 

“ It is clear that the Russian prisoners were utilized at the guns and 
that this type of use of prisoners of war represents an extreme violation 
of the laws and customs of war. 

“ It has been argued by the defence that since Russia had denounced 
adherence to the Geneva Convention, Germany was not compelled 
to treat Russian prisoners with the limitations laid down in that con¬ 
vention. German Admiral Canaris on 15th September, 1941, in a 
memorandum of counsel to the German High Command, declared that 
despite Russia’s attitude on the Geneva Convention her prisoners were 
yet entitled to immunities guaranteed under the rules and customs of 
war: 

‘ The Geneva Convention for the treatment of prisoners of war is 
not binding in the relationship between Germany and the USSR. 
Therefore only the principles of general international law on the 
treatment of prisoners of war apply. Since the 18th Century these 
have gradually been established along the lines that war captivity 
is neither revenge nor punishment, but solely protective custody, 
the only purpose of which is to prevent the prisoners of war from 
further participation in the war. This principle was developed in 
accordance with the view held by all armies that it is contrary to 
military tradition to kill or injure helpless people . . . The decrees 
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for the treatment of Soviet prisoners of war enclosed are based on a 
fundamentally different viewpoint.’ (I.M.T. 222.) 

“ Admiral CanarisN position was entirely correct and in accordance 
with accepted international law. In the episode of the Russian gunners 
adverted to by Milch, he could not help but know the physical facts 
and could not escape being aware that such use of prisoners of war 
violated international law. His responsibility here is unequivocal.” 

The judgment later quoted Article 9 of the Geneva Convention, which 
provides that: 

“ . . . No prisoner may at any time be sent to an area where he 
would be exposed to the fire of the fighting zone, or be employed to 
render by his presence certain points or areas immune from bom¬ 
bardment.” 

The learned Judge pointed out that, according to the Defence, while it 
was recognized that Article 52 of the Hague Regulations represented the 
law and that deportation for forced labour was illegal yet “ total warfare, 
as it raged in World War II, suspended, if it did not outrightly abrogate, 
all these rules heretofore respected and esteemed as binding on civilized 
nations. In this respect Defence Counsel argues that ‘ modern warfare, 
having as its aim total annihilation of the armed production of the enemy, 
brought with it to a great extent warfare against the civilian population ’, 
and he cites total blockade as an illustration of his thesis.” The Judgment 
ruled, however, that “ it does not follow that because military necessity 
unintentionally victimizes a civilian population, political domination may 
strip them of their civil rights and subject them to intentional torture and 
possible death. With all its horror modern war still ‘ is not a condition 
of anarchy and lawlessness between the belligerents, but a contention in 
many respects regulated, restricted and modified by law.’ (Oppenheim, 
ibid , 421).” 

“ Though the adversaries descend into the pit of bloody combat, 
there is always open to them the means or reascending to the level 
of non-hostiie negotiations. The matter of temporary truces for 
recovering the dead and succouring the wounded, the making of 
arrangements through international relief organizations for the treat¬ 
ment of prisoners, ihe granting of safe passage through the lines of 
persons mutually agreed upon by the parties, all are instances which 
refute the logical development of Defence Counsel's argument that total 
warfare justifies the abandonment of every restriction and authorizes 
the combatants to use all manners and means to win the conflict.” 

Of the claim by the defendant that he did not intend his more violent 
words to be taken seriously, the judgment said : “ But underlings who heard 
these wild, inflammatory utterances did not know that Milch was only 
barking if in fact we are to assume that his ferocious words were only pur¬ 
poseless growlings ”, and, later, “ violent language is not as innocuous as 
Milch would have the present world believe. Even if it should be true that 
his immediate circle laughed at his fulminations, as was testified, there is no 
assurance that others laughed ”, 
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(ii) Medical Experiments 

Regarding the legality of medical experiments, Judge Musmanno ruled 
that: 

“ Whether the project was criminal and inhumane depends upon 
answers to the inevitable questions: 

1. Were the prisoners actually condemned to death previously ? 

2. If so, for what reasons were they condemned to capital punish¬ 
ment ? 

3. Were the experiments painful to the subjects ? 

4. What scientific benefits resulted from the experiments ? ” 

In Judge Musmanno’s opinion “ the subjects were to die anyway ”, but 
of the second point he said : “ If any prisoner used in the experiments 
was condemned to death merely for opposing the Nazi Regime without 
actually having committed any physical crime, it does not answer the 
criminal charge to say that the subject was already doomed to die. . . 
Exculpation from the charge of criminal homicide can only possibly be 
based upon bona fide proof that the subject had committed murder or any 
other legally recognized capital offence ; and, not even then, unless the 
sentencing Tribunal with authority granted by the State in the constitution 
of the court, declared that the execution would be accomplished by means 
of a low-pressure chamber ”, The judgment points out that many of the 
victims were in fact “ political prisoners marked for extermination ”, 

Judge Musmanno quoted evidence of the extreme pain caused to the 
victims of the experiments, and made it clear that in his opinion the 
experiments were of no value whatever. 

5. CONCURRING OPINION BY JUDGE PHILLIPS 

Judge Phillips summarized the evidence against the accused on all Counts, 
but, in his remarks on legal matters, concentrated his attention on Counts 
One and Three, which involved charges of deportation and slave labour. 
He pointed out that: “ International Law has enunciated certain conditions 
under which the fact of deportation of civilians from one nation to ancther 
during times of war becomes a crime ", 

These conditions he enunciated as follow s : “ If the transfer is carried out 
without a legal title, as in the case where people are deported from a country 
occupied by an invader while the occupied enemy still has an army in the 
field and is still resisting, the deportation is contrary to international law. 
The rationale of this rule lies in the supposition that the occupying power has 
temporarily prevented the rightful sovereign from exercising its power over 
its citizens. Articles 43, 46, 49, 52, 55 and 56, Hague regulations which 
limit the rights of the belligerent occupant, do not expressly specify as crime 
the deportation of civilians from an occupied territory. Article 52 states 
the fojlowing provisions and conditions under which services may be 
demanded from the inhabitants of occupied countries. 

1. They must be for the needs of the army of occupation. 

2. They must be in proportion to the resources of the country. 

3. They must be of such a nature as not to involve the inhabitants in 
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the obligation to take part in military operations against their own 

country. 

" In so far as this section limits the conscription of labour to that 
required for the needs of the army of occupation, it is manifestly clear 
that the use of labour from occupied territories outside of the area of 
occupation is forbidden by the Hague Regulation. 

“ The second condition under which deportation becomes a crime 
occurs when the purpose of the displacement is illegal, such as deporta¬ 
tion for the purpose of compelling the deportees to manufacture 
weapons for use against their homeland or to be assimilated in the 
working economy of the occupying country. The defence as con¬ 
tained in this case is that persons were deported from France into Ger¬ 
many legally and for a lawful purpose by contending that such 
deportations were authorized by agreements and contracts between 
Nazi and Vichy French authorities. The Tribunal holds that this 
defence is both technically and substantially deficient. The Tribunal 
takes judicial notice of the fact that after the capitulation of France and 
the subsequent occupation of French territory by the German army 
that a puppet government was established in France and located at 
Vichy. This government was established at the instance of the German 
army and was controlled by its officials according to the dictates and 
demands of the occupying army and that in a contract made by the 
German Reich with such a government as was established in France 
amounted to in truth and in fact a contract that on its face was null and 
void. The Vichy Government, until the Allies regained control of the 
French Republic, amounted to no more than a tool of the German 
Reich. It will be borne in mind that at no time during the Vichy 
regime a Peace Treaty had been signed between the French Republic 
and the German Reich but merely a cessation of hostilities and an 
armistice prevailed, and that French resistance had at no time ceased 
and that France at all times still had an army, in the field resisting the 
German Reich. 

“ The third and final condition under which deportation becomes 
illegal occurs whenever generally recognized standards of decency and 
humanity arc disregarded. This flows, from the established principle 
of law that an otherwise permissible act becomes a crime when carried 
out in a criminal manner. A close study of the pertinent parts of 
Control Council Law No. 10 strengthens the conclusions of the fore¬ 
going statements that deportation of the population is criminal whenever 
there is no title in the deporting authority or whenever the purpose of 
the displacement is illegal or whenever the deportation is characterized 
by inhumane or illegal methods.” 

The judgment then continued : 

Article II (1) (c) of Control Council Law No. 10 specifies certain 
crimes against humanity. Among those is listed the deportation of any 
civilian population. The general language of this subsection as 
applied to deportation indicates that Control Council Law No. 10 has 
unconditionally contended as a crime against humanity every instance of 
the deportation of civilians. Article II (1) (b) names deportation to 


slave labour as a war crime. Article II (1) (c) states that the enslave¬ 
ment of any civilian population is a crime against humanity. Thus Law 
No. 10 treats as separate crimes and different types of crime “ deporta¬ 
tion to slave labour ” and “ enslavement ”. The Tribunal holds that 
the deportation, the transportation, the retention, the unlawful use and 
the inhumane treatment of civilian populations by an occupying Power 
are crimes against humanity. 

“ The Hague and Geneva Conventions codify the precepts of the law 
and usages of all civilized nations. Article 31 of the Geneva Con¬ 
vention provides that labour furnished by prisoners of war shall have 
no direct relation to war operations. Tius the Convention forbids : 
1, the use of prisoners of war in manufacture or transportation of arms 
or ammunitions of any kind ; and 2, the use for transporting of material 
intended for combat units. The Hague Rt gulations contain comparable 
provisions. The essence of the crime is Me misuse of prisoners of war 
which derives from the kind of work to which they are assigned, in 
other words, to work directly connected with the war effort. The 
Tribunal holds as a matter of law that it is illegal to use prisoners of 
war in armament factories and factories engaged in the manufacture of 
airplanes for use in the war effort.” 

Of the Defence claim that the accused made violent statements, due 
to uncontrollable tempter, overwork and head injuries, which were not to 
be taken seriously. Judge Phillips expressed his opinion as follows : 

“ 1 have given due consideration to the explanation given by the 
defendant and am comptelled to reject it If but only a few of such 
remarks could be attributed to the defer danl. his protestations might 
be given some credence ; but when statements such as appear in the 
documents have been persistently made e ver a long period of lime, at 
many places and under such varying conditions, the only logical con¬ 
clusion that can be reached is that they reflect the true and considered 
attitude of the defendant toward the Naz foreign labour policy and its 
victims and are not mere aberrations brought on by fits of uncontrollable 
anger. 1 find as a fact, therefore, that the true attitude of the defendant 
toward foreign labourers and prisoners of war is that reflected in the 
documents of the Prosecution, and was not the result of uncontrollable 
fits of temper. I find, further, that the defendant ordered, advised, 
counselled and procured inhumane and illegal treatment of foreign 
workers resulting in permanent injury and death to many ”. 

6. SENTENCE 

Having been thus found guilty under Counts One and Three, but not 
guilty under Count Two, Milch was sentenced to imprisonment for life. 

The sentence passed was confirmed by the Military Governor. 

7. PETITION TO THE SUPREME COURT OF THE UNITED STATES 

On 17th May, 1947, Milch’s Counsel submitted an application, signed 
by both, to the Military Governor, to be forwarded to the Supreme Court 
of the United States. In his application Milch requested the Supreme 
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the obligation to take pert in military operations against their own 

country. 

“ In so far as this section limits the conscription of labour to that 
required for the needs of the army of occupation, it is manifestly clear 
that the use of labour from occupied territories outside of the area of 
occupation is forbidden by the Hague Regulation. 

“ The second condition under which deportation becomes a crime 
occurs when the purpose of the displacement is illegal, such as deporta¬ 
tion for the purpose of compelling the deportees to manufacture 
weapons for use against their homeland or to be assimilated in the 
working economy of the occupying country. The defence as con¬ 
tained in this case is that persons were deported from France into Ger¬ 
many legally and for a lawful purpose by contending that such 
deportations were authorized by agreements and contracts between 
Nazi and Vichy French authorities. The Tribunal holds that this 
defence is both technically and substantially deficient. The Tribunal 
takes judicial notice of the fact that after the capitulation of France and 
the subsequent occupation of French territory by the German army 
that a puppet government was established in France and located at 
Vichy. This government was established at the instance of the German 
army and was controlled by its officials according to the dictates and 
demands of the occupying army and that in a contract made by the 
German Reich with such a government as was established in France 
amounted to in truth and in fact a contract that on its face was null and 
void. The Vichy Government, until the Allies regained control of the 
French Republic, amounted to no more than a tool of the German 
Reich. It will be borne in mind that at no time during the Vichy 
regime a Peace Treaty had been signed between the French Republic 
and the German Reich but merely a cessation of hostilities and an 
armistice prevailed, and that French resistance had at no time ceased 
and that France at all times still had an army in the field resisting the 
German Reich. 

“ The third and final condition under which deportation becomes 
illegal occurs whenever generally recognized standards of decency and 
humanity are disregarded. This flows, from the established principle 
of law that an otherwise permissible act becomes a crime when carried 
out in a criminal manner. A close study of the pertinent parts of 
Control Council Law No. 10 strengthens the conclusions of the fore¬ 
going statements that deportation of the population is criminal whenever 
there is no title in the deporting authority or whenever the purpose of 
the displacement is illegal or whenever the deportation is characterized 
by inhumane or illegal methods.” 

The judgment then continued : 

Article II (1) (r) ol Control Council Law No. 10 specifies certain 
crimes against humanity. Among those is listed the deportation of any 
civilian population. The general language of this subsection as 
applied to deportation indicates that Control Council Law No. 10 has 
unconditionally contended as a crime against humanity every instance of 
the deportation of civilians. Article II (1) (b) names deportation to 
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slave labour as a war crime. Article II (1) (c) states that the enslave¬ 
ment of any civilian population is a crime against humanity. Thus Law 
No. 10 treats as separate crimes and different types of crime “ deporta¬ 
tion to slave labour ” and “ enslavement ”. The Tribunal holds that 
the deportation, the transportation, the retention, the unlawful use and 
the inhumane treatment of civilian populations by an occupying Power 
are crimes against humanity. 

“ The Hague and Geneva Conventions codify the precepts of the law 
and usages of all civilized nations. Article 31 of the Geneva Con¬ 
vention provides that labour furnished ->y prisoners of war shall have 
no direct relation to war operations. Thus the Convention forbids : 
1, the use of prisoners of war in manufacture or transportation of arms 
or ammunitions of any kind ; and 2, the use for transporting of material 
intended for combat units. The Hague Regulations contain comparable 
provisions. The essence of the crime is the misuse of prisoners of war 
which derives from the kind of work to which they are assigned, in 
other words, to work directly connected with the war effort. The 
Tribunal holds as a matter of law that it is illegal to use prisoners of 
war in armament factories and factories engaged in the manufacture of 
airplanes for use in the war effort.” 

Of the Defence claim that the accused made violent statements, due 
to uncontrollable temper, overwork and head injuries, which were not to 
be taken seriously. Judge Phillips expressed his opinion as follows : 

“ I have given due consideration to the explanation given by the 
defendant and am compelled to reject t. If but only a few of such 
remarks could be attributed to the defendant, his protestations might 
be given some credence ; but when statements such as appear in the 
documents have been persistently made over a long period of time, at 
many places and under such varying conditions, the only logical con¬ 
clusion that can be reached is that they reflect the true and considered 
attitude of the defendant toward the Nazi foreign labour policy and its 
victims and are not mere aberrations brought on by fits of uncontrollable 
anger. I find as a fact, therefore, that the true attitude of the defendant 
toward foreign labourers and prisoners of war is that reflected in the 
documents of the Prosecution, and was not the result of uncontrollable 
fits of temper. I find, further, that the defendant ordered, advised, 
counselled and procured inhumane and illegal treatment of foreign 
workers resulting in permanent injury and death to many ”, 

6. SENTENCE 

Having been thus found guilty under Counts One and Three, but not 
guilty under Count Two, Milch was sentenced to imprisonment for life. 

The sentence passed was confirmed by the Military Governor. 

7. PETITION TO THE SL'PREME COURT OF THE UNITED STATES 

On 17th May, 1947. Milch’s Counsel submitted an application, signed 
by both, to the Military Governor, to be forwarded to the Supreme Court 
of the United States. In his application Milch requested the Supreme 
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Court to quash the sentence as illegal under Articles 60, 63 and 64 of the 
Geneva Convention. He concluded by saying : 

“ 1 therefore request the Supreme Court in Washington to examine 
whether the decree No. 7 of the Military Government of Germany may 
be applied in my case, and whether with due regard to the regulations 
of Articles 60-65 of the Geneva Convention, the present Military 
Court II, Nuremberg, was in a position to pass sentence on me.” 

Milch’s application for leave to file a petition for a writ of habeas corpus 
was submitted to the Supreme Court for its consideration when it recon¬ 
vened on 6th October, 1947, and on 20th October, 1947, the Court entered 
the following order: 

" The motion for leave to file petition for writ of habeas corpus is 
denied. Mr. Justice Black, Mr. Justice Douglas, Mr. Justice Murphy 
and Mr. Justice Rutledge are of the opinion that the petition should be 
set for hearing on the question of the jurisdiction of this Court. 
Mr. Justice Jackson took no part in the consideration or decision of this 
application.” 

Chief Justice Vinson, Mr. Justice Reed, Mr. Justice Frankfurter and 
Mr. Justice Burton voted for the denial. 

B. NOTES ON THE CASE 

1. ILLEGAL EXPERIMENTS AS WAR CRIMES AND CRIMES AGAINST HUMANITY 

While finding Milch himself not guilty under Count Two, the Tribunal 
expressed certain opinions as to the characteristics of legal and illegal 
medical experiments. 

Tnc judgment of the Tribunal indicated that the corpus delicti, as far as 
Count Two of the Indictment was concerned, would be established if it 
were shown that low-pressure and freezine experiments were carried on 
which were ” of a character to inflict torture' and death on the subjects 
In finding that the corpus delicti had been proved the Tribunal pointed 
out <i) that the experiments were carried out “ under the specious guise of 
science and that under the specific guidance of Dr. Rascher, the air pressure 
was reduced to a point which no flier would ever be required to undergo ”;( 2 ) 
and (ii) that there was no credible evidence that the subjects of the experiments 
were habitual criminals who had been sentenced to death ”.( 3 ) 

From Judge Musmanno's remarks! 4 ) it seems that, in his opinion, the 
experiments would not be legal unless they were performed upon prisoners 
actually condemned to death previously by a court with authority to declare 

tnat the execution would be accomplished by means of a low-pressure 
chamber , which actually did so declare, and “ after bona fide proof that 
1 „ e SU j“ l at ^. comrn itted murder or any other legally recognized capital 
o ence , and even then only if the experiments were painless and were 

( l l See p. 35. 

( 5 I See p. 36. 

('•‘I See p. 36. 

( 4 ) See p. 45. 
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of scientific value. Judge Musmanno made it clear that “ political prisoners 
marked for extermination ” would not fall within the category of persons 
found to have committed a “ legally recognized capital offence ”, 

Allegations of responsibility for illegal experiments were made also in 
the Trial of Karl Brandt and Others (The Doctors' Trial ) and in the Trial of 
OswaldPohl and Others. Both trials were held before United States Military 
Tribunals in Nuremberg, the former from 21st November, 1946, to 20th 
August, 1947, and the latter from 10th March, to 3rd November, 1947.(‘) 
The Judgment in the Pohl Trial, which was delivered after those in the Milch 
Trial and Doctors' Trial, did not expand upon the legal aspects of the con¬ 
ducting of medical experiments and was content to state: ** The fact that 
criminal medical experiments were performed upon the involuntary inmates 
of concentration camps has been repeatedly proved and determined before 
these Tribunals, in the case of United States v. Karl Brandt, et al. (Tribunal 
1), in the case of United States v. Erhard Milch, tried before this Tribunal, 
and by ample and convincing proof in the instant case. To completely 
document this finding of fact would result in unduly prolonging this judg¬ 
ment. It is sufficient to state that the performance of such criminal medical 
experiments has not been seriously denied. Defendants have unanimously 
denied knowledge of or participation in such experiments, but the proof of 
their performance stands substantially uncontradicted ” ; and then to set 
out a very brief account of the actual experiments proved to have taken place. 

The Judgment delivered in the Doctors' Trial, however, includes the 
following passages under a heading: Permissible Medical Experiments : 

“ The great weight of the evidence before us is to the effect that 
certain types of medical experiments on human beings, when kept 
within reasonably well-defined bounds, conform to the ethics of the 
medical profession generally. The protagonists ot the practice of 
human experimentation justify their views on the basis that such 
experiments yield results for the good of society that are unprocurable 
by other methods or means of study. All agree, however, that certain 
basic principles must be observed in order to satisfy moral, ethical and 
legal concepts: 

“ 1. The voluntary consent of the human subject is absolutely 
essential. This means that the person involved should have legal 
capacity to give consent ; should be so situated as to be able to exer¬ 
cise free power of choice, without the intervention of any element of 
force, fraud, deceit, duress, overreaching, or other ulterior form of 
constraint or coercion ; and should have sufficient knowledge and 
comprehension of the elements of the subject matter involved as to 
enable him to make an understanding and enlightened decision. This 
latter element requires that before the acceptance of an affirmative 
decision by the experimental subject there should be made known to 
him the nature, duration, and purpose of the experiment , the method 

(•) Considerations of time and space will prevent a full report of these two trials from 
being made in the present series. Some further reference to the two sets ol proceedings 
have however, already been made, to the Doctors Trial, in Volume IV of these Reports, 
pp. 91-93 and to both in Volume VI p. 104. None of thereferences nude to the 
Pohl Trial in the present notes require any modification in the light of t h^ Su PP l « nl ‘- n,jl 
Judgment delivered on 11th August, 1948, by the Tribunal which conducted that trial. 
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Court to quash the sentence as illegal under Articles 60, 63 and 64 of the 

Geneva Convention. He concluded by saying : 

' 1 therefore request the Supreme Court in Washington to examine 
whether the decree No. 7 of the Military Government of Germany may 
be applied in my case, and whether with due regard to the regulations 
of Articles 60-65 of the Geneva Convention, the present Military 
Court II, Nuremberg, was in a position to pass sentence on me.” 

Milch’s application for leave to file a petition for a writ of habeas corpus 
was submitted to the Supreme Court for its consideration when it recon¬ 
vened on 6th October, 1947, and on 20th October, 1947, the Court entered 

the following order: 

“ The motion for leave to file petition for writ of habeas corpus is 
denied. Mr. Justice Black, Mr. Justice Douglas, Mr. Justice Murphy 
and Mr. Justice Rutledge are of the opinion that the petition should be 
set for hearing on the question of the jurisdiction of this Court. 
Mr. Justice Jackson took no part in the consideration or decision of this 
application.” 

Chief Justice Vinson, Mr. Justice Reed, Mr. Justice Frankfurter and 
Mr. Justice Burton voted for the denial. 


B. NOTES ON THE CASE 

1. ILLEGAL EXPERIMENTS AS WAR CRIMES AND CRIMES AGAINST HUMANITY 

While finding Milch himself not guilty under Count Two, the Tribunal 
expressed certain opinions as to the characteristics of legal and illegal 
medical experiments. 

The judgmeni ot the Tribunal indicated that the corpus delicti, as far as 
Count Two ot the Indictment was concerned, would be established if it 
were shown that low-pressure and freezing experiments were carried on 
which were ” of a character to inflict torture and death on the subjects ”.(>) 
n finding that the corpus delicti had been proved the Tribunal pointed 
out (i) that the experiments were carried out “ under the specious guise of 
science • and that under the specific guidance of Dr. Rascher, the air pressure 
was re uced to a point which no flier would ever be required to undergo ”;( 2 ) 
and (n) that there was no credible evidence that the subjects of the experiments 
were habitual criminals who had been sentenced to death ”.( 3 ) 

From Judge Musmanno’s remarksf 4 ) it seems that, in his opinion, the 
experiments would not be legal unless they were performed upon prisoners 
actually condemned to death previously by a court with authority to declare 
that the execution would be accomplished by means of a low-pressure 
chamber . which actually did so declare, and “ after bona fide proof that 
ic su ject a committed murder or any other legally recognized capital 
o ence , and even then only if the experiments were painless and were 

(') See p. 35. 

O See p. 36 
I’) Sec p. 36. 

( 4 ) See p. 45. 
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of scientific value. Judge Musmanno made it clear that “ political prisoners 
marked for extermination ” would not fall within the category of persons 
found to have committed a “ legally recognized capital offence 

Allegations of responsibility for illegal experiments were made also in 
the Trial of Karl Brandt and Others (The Doctors' Trial ) and in the Trial of 
Oswald Pohl and Others. Both trials were held before United States Military 
Tribunals in Nuremberg, the former from 21st November, 1946, to 20th 
August, 1947, and the latter from 10th March, to 3rd November, 1947.(') 
The Judgment in the Pohl Trial, which was delivered after those in the Milch 
Trial and Doctors' Trial, did not expand upon the legal aspects of the con¬ 
ducting of medical experiments and was content to state : “ The fact that 
criminal medical experiments were performed upon the involuntary inmates 
of concentration camps has been repeatedly proved and determined before 
these Tribunals, in the case of United States v. Karl Brandt, et al. (Tribunal 
1), in the case of United States v. Erhard Milch, tried before this Tribunal, 
and by ample and convincing proof in the instant case. To completely 
document this finding of fact would result in unduly prolonging this judg¬ 
ment. It is sufficient to state that the performance of such criminal medical 
experiments has not been seriously denied. Defendants have unanimously 
denied knowledge of or participation in such experiments, but the proof of 
their performance stands substantially uncontradicted ; and then to set 
out a very brief account of the actual experiments proved to have taken place. 

The Judgment delivered in the Doctors' Trial, however, includes the 
following passages under a heading : Permissible Medical Experiments: 

“ The great weight of the evidence before us is to the effect that 
certain types of medical experiments on human beings, when kept 
within reasonably well-defined bounds, conform to the ethics of the 
medical profession generally. The protagonists of the practice of 
human experimentation justify their views on the basis that such 
experiments yield results for the good of society that are unprocurable 
by other methods or means of study. All agree, however, that certain 
basic principles must be observed in order to satisfy moral, ethical and 
legal concepts : 

“ i. The voluntary consent of the human subject is absolutely 
essential. This means that the person involved should have legal 
capacity to give consent ; should be so situated as to be able to exer¬ 
cise free power of choice, without the intervention of any element of 
force, fraud, deceit, duress, overreaching, or other ulterior form of 
constraint or coercion ; and should have sufficient knowledge and 
comprehension of the elements of the subject matter involved as to 
enable him to make an understanding and enlightened decision. This 
latter element requires that before the acceptance of an affirmative 
decision by the experimental subject there should be made known to 
him the nature, duration, and purpose of the experiment ; the method 

(') Considerations of time and space will prevent a full report ol' these two trials from 
being made in the present series. Some further re'erencc to the lw, ° * ,s r °* proceedings 
have, however, already been made, to the Doctors Trial, in Volume IV of these Reports, 
pp. 91-93 and to both in Volume VI p. 104. None of the relercnces made lo the 
Pohl Trial in the present notes require any modification in the light of the Supplemental 
Judgment delivered on 11th August, 1948, by the Tribunal which conducted that trial. 
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and means by which it is to be conducted ; all inconveniences and 
hazards reasonably to be expected ; and the effects upon his health 
or person which may possibly come from his participation in the 
experiment. 

“ The duty and responsibility for ascertaining the quality of the 
consent rests upon each individual who initiates, directs or engages in 
the experiment. It is a personal duty and responsibility which may 
not be delegated to another with impunity. 

“ 2. The experiment should be such as to yield fruitful results for 
the good of society, unprocurable by other methods or means of 
study, and not random and unnecessary in nature. 

“ 3. The experiment should be so designed and based on the results 
of animal experimentation and a knovvledge.of the natural history of 
the disease or other problem under study that the anticipated results 
will justify the performance of the experiment. 

"4. Tne experiment should be so conducted as to avoid all un¬ 
necessary physical and mental suffering and injury. 

5. No experiment should be conducted where there is an a prior 
reason to believe that death or disabling injury will occur ; except, 
perhaps, in those experiments where the experimental physicians also 
serve as subjects. 

6. The degree of risk to be taken should never exceed that deter¬ 
mined by the humanitarian importance of the problem to be solved 
by the experiment. 

. Proper preparations should be made and adequate facilities 
provided to protect the experimental subject against even remote 
possibilities of injury, disability, or death. 

S. The experiment should be conducted only by scientifically 
qualified persons. The highest degree of skill and care should be 
required through all stages of the experiment of those who conduct 
or engage in the experiment. 

9. During the course of the experiment the human subject should 
be at liberty to bring the experiment to an end if he has reached the 
physical or mental state w here continuation of the experiment seems 
to him to be impossible. 

10. During the course of the experiment the scientist in charge 
must be prepared to terminate the experiment at any stage, if he has 
probable cause to believe, in the exercise of the good faith, superior 
skill and carelul judgment required of him that a continuation of the 
experiment is likely to result in injury, disability, or death to the 
experimental subject. 

Of the ten principles which have been enumerated our judicial 
concern, of course, is with those requirements which are purely legal 
in nature or which at least are so closely and clearly related to matters 
legal that they assist us in determining criminal culpability and punish¬ 
ment. To go beyond that point would lead us into a field that would 
be beyond our sphere of competence. However, the point need not be 
laboured. We find from the evidence that in the medical experiments 
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which have been proven, these ten principles were much more frequently 
honoured in their breach than in their observance. Many of the 
concentration camp inmates who were the victims of these atrocities 
were citizens of countries other than the German Reich. They were 
non-German nationals, including Jews and * asocial persons ', both 
prisoners of war and civilians, who had been imprisoned and forced to 
submit to these tortures and barbarities without so much as a semblance 
of trial. In every single instance appearing in the record, subjects 
were used who d.d not consent to the experiments ; indeed, as to some 
of the experiments, it is not even contended by the defendants that the 
subjects occupied the status of volunteers. In no case was the experi¬ 
mental subject at liberty of his own free choice to withdraw from any 
experiment. In many cases experiments were performed by un¬ 
qualified persons ; were conducted at random for no adequate scientific 
reason, and under revolting physical conditions. All of the experi¬ 
ments were conducted with unnecessary suffering and injury and but 
very little, if any, precautions were taken to protect or safeguard the 
human subjects from the possibilities of injury, disability, or death. 
In every one of the experiments the subjects experienced extreme pain 
or torture, and in most of them they suffered permanent injury, mutila¬ 
tion, or death, either as a direct result of the experiments or because of 
lack of adequate follow-up care. 

“ Obviously all of these experiments involving brutalities, tortures, 
disabling injury and death were performed in complete disregard of 
international conventions, the laws and customs of war, the general 
principles of criminal law as derived from the criminal laws of all 
civilized nations, and Control Council Law No. 10. Manifestly human 
experiments under such conditions are contrary to ‘ the principles of 
the laws of nations as they result from the usages established among 
civilized peoples, from the laws of humanity, and from the dictates of 
public conscience.’ ” 

At a later point the Tribunal added : 

“ Another argument presented in briefs of counsel attempts to 
ground itself upon the debatable proposition that in the broad interest 
of alleviating human suffering, a State may legally provide for medical 
experiments to be carried out on prisoners condemned to death without 
their consent, even though such experiments may involve great suffering 
or death for the experimental subject. Whatever may be the right of 
a State with reference to its own citizens, it is certain that such legislation 
may not be extended so as to permit the practice upon nationals of other 
countries who, held in the most abject servitude, are subjected to ex¬ 
periments without their consent and under the most brutal and senseless 
conditions.” 

Elsewhere the Judgment dealt as follows with the fate of certain Polish 
women who had been used, without their consent, as the subjects ot 
experiments: 

“ Moreover, assuming for the moment that they had been condemned 
to death for acts considered hostile to the German forces in the occupied 
territory of Poland, these persons still were entitled to the protection 
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of the laws of civilized nations. While under certain specific con¬ 
ditions the rules of land warfare may recognize the validity of an 
execution of spies, war rebels, or other resistance workers, it does not 
under any circumstances countenance the infliction of death or other 
punishment by maiming or torture.” 

A claim on the part of Germany to have the legal right to enact laws for 
the carrying out of euthanasia would certainly not legalize the murder of non- 
German nationals: 

We have no doubt but that Karl Brandt—as he himself testified— 
is a sincere believer in the administration of euthanasia to persons 
hopelessly ill, whose lives are burdensome to themselves and an expense 
to the State or to their families. The abstract proposition of whether 
or not euthanasia is justified in certain cases of the class referred to, 
is no concern of this Tribunal. Whether or not a state may 
validly enact legislation which imposes euthanasia upon certain classes 
of its citizens, is likew ise a question which does not enter into the issues. 
Assuming that it may do so, the Family of Nations is not obliged to 
give recognition to such legislation when it manifestly gives legality 
to plain murder and torture of defenceless and powerless human beings 
of other nations. 

“ The evidence is conclusive that persons were included in the pro¬ 
gramme who were non-German nationals. The dereliction of the 
defendant Brandt contributed to their extermination.- That is enough 
to require this Tribunal to find that he is criminally responsible in the 
programme.” 

It is to be observed that the “ ten principles ” set out above were intro¬ 
duced as “ moral, ethical and legal concepts ” ; the Tribunal did not differ¬ 
entiate between those legally necessary and those not, either in enumerating 
them or in setting out its reasons for finding, on the evidence, that they “ were 
much more frequently honoured in their breach than in their observance ”. 
On the other hand, the Judgment was clear and definite in declaring illegal 
the infliction of punishment by maiming or torture upon spies, war rebels 
and other resistance workers, who have been, however legally, condemned 
to death and the Judgments in the Milch Trial and in the Doctors' Trial 
certainly go some way towards elaborating the nature of such experiments as 
may constitute war crimes or crimes against humanity. It may also be noted 
that the relevant Counts contained in the Indictment in the Doctors' Trial and 
in the Milch Trial charged, inter alia , responsibility for ” plans and enterprises 
involving medical experiments without the subjects' consent " (Italics inserted), 
and that the analogous wording in the Indictment in the Pohl Trial was : “ The 
murders, torture and ill-treatment charged were carried out by the defen¬ 
dants by divers, methods, including . . . medical, surgical, and biological 
experimentation on involuntary human subjects ”. (Italics inserted). 
The wording of the Judgments in the Doctors' Trial and in the Pohl Trial 
indicates that Pohl and others were found guilty of war crimes and/or 
crimes against humanity inder these Counts ; for instance, it is said that 
Pohl's connection with the medical experiments previously described in the 
judgment consisted in knowingly supplying the subjects from the inmates 
of concentration camps, and of Karl Brandt his Judges ruled : “ We find 
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that Karl Brandt was responsible for, aided and abetted, took a consenting 
part in, and was connected with plans and enterprises involving medical 
experiments conducted on non-German nationals against their consent, 
and in other atrocities, in the course of which murders, brutalities, cruelties, 
tortures and other inhumane acts were committed. To the extent that these 
criminal acts did not constitute war crimes they constituted crimes against 
humanity ”.0 

2. DEPORTATION AND SLAVE LABOUR AS OFFENCES AGAINST CIVILIANS 

Judge Phillips, in his concurring opinion, made some interesting remarks 
on deportation of civilians as a war crime or crime against humanity, and 
based his views upon, inter alia. Article 52 of the Hague Regulations and 
Articles II (1) of Control Counsel Law No. 10.( 2 ) 

In their closing statement, the Prosecution made certain submissions 
which were much the same as the principles set out by Judge Phillips. 
Elaborating upon the first principle, the Prosecution stated that: 

“ The illegality of the deportation of civilians in territories under 
belligerent occupation was demonstrated in the First World War w hen 
the Germans attempted a deportation programme of Belgian 
workers into Germany. This measure met with world-wide protest and 
was abandoned after about four months. 

“ Among the voices raised in protest against the deportation of 
Belgians by Germany in 1916-1917 was that ot Lansing, Secretary of 
State. He wrote : 

“ ‘ The Government of the United States has learned with the 
greatest concern and regret of the policy ot the German Government 
to deport from Belgium a portion of the civilian population tor the 
purposes of forcing them to labour in Germany, and is constrained 
to protest in a friendly spirit but most solemnly against this policy which 
is in contravention of all precedent and all principles ot international 
practice which have long been accepted and followed by civilized 
nations in their treatment ot non-combatants in conquered territory. 
Other protests were lodged with the German Government by Spain. 
Switzerland, Netherlands and Brazil, all neutral countries. International 
lawyers all over the world condemned Germany s action in the strongest 
terms. 

“ The opposition in the German Reichstag accused the Government 
of violating the Hague Convention and retused to vote tor the war 
budget. 

“ It is worthy of note, in passing, that the defendant has testified 
at this trial that he knew of this effort at deportation of labour on the 
part of Germany in the First War and that he was much interested in the 
investigation conducted by a Reichstag Committee concerning this 
matter. He could not have followed this investigation, as he admits he 


0) Illegal medical experiments were also invotved in the facts proved <n the ,njl of 
Hoess by the Polish Supreme National Tribunal. See pp. 14 15 and -4 i ■ 

( s ) See pp. 45-47. 
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did. without learning that the deportation in question was violation of 
international law.” 


As far as war crimes arc concerned, it could be added that the Nuremberg 
International Military Tribunal also ruled that “ The laws relating to 
forced labour by the inhabitants of occupied territories are found in Article 
52 of the Hague Convention ”.(*) The judgment, after quoting the Article, 
continues : “ The policy of the German occupation authorities was in 
flagrant violation of the terms of this convention, and the account which 
it gave to illustrate this finding indicates that it interpreted widely the 
words " taking part in military operations against their own country ” so 
as to include any work for the German war effort, including “ German 
industry and agriculture ”, and not merely “ work on German fortifications 
and military installations ” : all of the foregoing types of labour are 
mentioned in the Judgment.! 2 ) 

Certain remarks were made by the Tribunal which conducted the Milch 
Trial on Article II of Control Council Law No. 10 in relation to deportation 
and slave labour.! 3 ) It may be convenient to quote here the relevant 
provisions of Article II : 


1. Each of the following acts is recognized as a crime : 

(h) War Crimes. Atrocities or offences against persons or pro¬ 
perty constituting violations of the laws or customs of war, 
including but not limited to, murder, ill-treatment or deporta¬ 
tion to slave labour or for any other purpose, of civilian 
population from occupied territory, murder or ill-treatment of 
prisoners ol war or persons on the seas, killing of hostages, 
plunder of public or private property, wanton destruction of 
cities, towns or villages, or devastation not justified by military 
necessity. 

“ (<) Crimes Against Humanity. Atrocities and offences, including 
but not limited to murder, extermination, enslavement, deporta¬ 
tion, imprisonment, torture, rape, or other inhumane acts 
committed against any civilian population, or persecutions on 
political, racial, or religious grounds whether or not in violation 
of the domestic laws of the country where perpetrated.” 

The Prosecution had pointed out that “ Article II (1) (b) lists under 
war crimes ‘ ill-treatment or deportation to slave labour or for any other 
purpose of civilian population from occupied territories ’ ”, and, they claimed. 

It is clear that Law No. 10 established the following separate and distinct 
crimes . ill-treatment ot civilians from occupied territories ; deportation 
to slave labour of such civilians : and deportation for any other purposes 
of such civilians ’. Again, “ Control Council Law No. 10 has . . . uncon¬ 
ditionally condemned, as a crime against humanity , every instance of the 
deportation of civilians The Tribunal would appear to have agreed 
that for a deportation to become a war crime or a crime against humanity 
it need not have had enslavement as its object. 


(') British Command Paper Cmd. 6964, p. 56. 

( J ) lhi,l pp. 57-60 This point is dealt with at greater length in Chapter IX of the 
History oj the Unneit Millions War Crimes Commission. London, 1948 pp 227 '’29 
C) See pp. 46 47. 
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At this point it is interesting to glance at the attitude taken by certain 
other war crimes laws and courts to the question of deportation as a war 
crime. Thus, in passing judgment on Hauptsturmfiihrer Konstatin Wagner in 
October, 1946, the Eidsivating Lagmannsrett ruled that the deportation of 
531 Norwegian Jews was a war crime at variance with the laws of humanity 
and the laws and customs of war. The Supreme Court of Norway, while 
reducing the sentence passed upon Wagner, did not upset this ruling. It 
should be added, however, that the Lagmannsrett had also found that, 
when taking part in the deportation, the accused knew that the victims faced 
slavery and many of them death ; further, the charges against the accused 
were charges of bringing about slavery and death.! 1 ) 

In practice, of course, the questions of deportation and enslavement have 
usually arisen simultaneously for consideration by the Courts trying war 
criminals, but there are many indications that deportation for any purpose 
is recognized as a war crime. For instance the French Ordinance of 28th 
August, 1944, concerning the suppression of war crimes, provides, in its 
Article 2 (5) that: 

“ (5) Illegal restraint, as specified in Articles 341, 342 and 343 of the 
Code Penal , shall include forced labour of civilians and deporta¬ 
tion for any reason w hatever of any detained or interned person 
against whom no sentence which is in accordance with the laws 
and customs of war has been pronounced.”! 2 ) 

The definition of “ war crime " under Australian Law also includes 
” deportation of civilians,! 3 ) as did the list of war crimes drawn up by the 
Responsibilites Commission of the Paris Peace Conference in 1919. on which 
the Australian catalogue of war crimes was based. According to Article 
III of the Chinese War Crimes Law of 24th October. 1946, the term” war 
criminal ” includes “ Alien combatants or non-combatants who during the 
war or a period of hostilities against the Republic ol China or prior to the 
occurrence of such circumstances, nourish intentions ot enslaving, crippling, 
or annihilating the Chinese Nation and endeavour to carry out their inten¬ 
tions by such methods as (a) killing, starving, massacring, enslaving, or mass 
deportation of its nationals ” ; while Article 3. ( ) ol the Yugoslav ar 
Crimes Law of 25th August, 1945, provides, inter alia . that “ forced deporta¬ 
tion or removal to concentration camps ” by enemy nationals arc war crimes 
The jurisdictional provisions of most ot the instruments governing mte 
States Military Commissions state that " deportation to slave labour or tor 
any other purpose of civilian population of or in occupied territory or 
“deportation to slave labour or for any other illegal purpose” of such persons, 
shall be regarded as war crimes.!' 1 ) 

The Tribunal which tried Milch stated that under certain conditions 
deportation of civilians became a war crime, thus leaving open t e possi 
bility of there being a legal deportation. Nevertheless the account given ot 


(’) This trial has also received mention in Vol. V of this series, p. 17. 
(-) See Vol. Ill of these Reports, p. 96, and also p. 52. 

I 3 ) See Vol. V. p. 95. 
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the first of these conditions made it clear that all instances which would 
usually be regarded as war crimes fell within the Tribunals’ definition^ 1 ) 

Of the claim that agreements had existed between the German Government 
and the Vichy authorities for the deportation of persons from France into 
Germany, the Prosecution in the Milch Trial pointed out that “ Many of the 
Vichy Government's highest officials who held office by reason of and under 
the protection of Nazi power, have been punished for treason by the present 
legitimate government ” and claimed that “ the agreements themselves 
were illegal—because they were exacted under duress, and because they 
were void ab initio because of their immoral content. It is common 
knowledge that even the puppets of Vichy did not of their own accord agree 
to the Nazi deportation measures. It is equally clear that these agreements 
were contra bonos mores. Then, too, it was illegal for any French Govern¬ 
ment. to conclude agreements which provided for the compulsory mass 
deportation of French workers to aid the enemy's war effort. At the time 
of the agreement between Germany and Vichy there was merely a state of 
suspension of hostilities. French resistance had not ceased, and the out¬ 
come of the war continued to be uncertain. Lastly, the deportation agree¬ 
ments were invalid because their manifest purpose was to aid Germany in 
the commission of the crime of aggressive war. That an agreement in 
furtherance of an act which is illegal in international law is invalid has 
been stated by various authorities. For example, Professor Charles Cheney 
Hyde of Columbia University defines as internationally illegal “ agreements 
which are concluded for the purpose of, and with a view to, causing the 
performance of acts which it (international law) prescribes ”. 

The Prosecution continued : 

Professor Hall, page 382 of the 8th Edition of International Law 
(1924), declares : 

“ ' The requirement that contracts shall be in conformity with law 
invalidates, or at least renders voidable, all agreements which are at 
variance with the fundamental principles of International Law and their 
undisputed applications.’ 

“ Lauterpacht on International Law by L. Oppenheim, at Vol. 1, 
page 706, states : 

It is an unanimously recognized customary rule of international 
law that obligations which are at variance with universally recognized 
principles of International Law cannot be the object of a treaty ’.” 

The Defence on the other hand, claimed that “ the rules of the Hague 
Land Warfare regulations can be suspended between two States. I have 
given proof of the fact that there were between Germany and France agree¬ 
ments whereby the French population had to make themselves available for 
work in Germany, first, by volunteering, and later, on the basis of a law 
for compulsory labour issued by the French Government. No restrictions 
were laid down to what extent and for what purpose these people were to 
be employed. 


( 2 ) See pp. 45-46. 
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“ The objection has been raised that the Vichy Government was a 
government of traitors, but it was that government which concluded the 
armistice with Germany, and throughout the war all Frenchmen, 
including those in De Gaulle’s camp, would raise passionate protests 
when they thought that one of its articles had been violated. Thus, 
they all acknowledged that an armistice could be concluded, and was 
concluded. Once you acknowledge * l existence of an armistice agree¬ 
ment, you cannot, logically or legally, deny the legality of the govern¬ 
ment which has concluded the armistice. You must eat your cake as 
it is and you must not pick out the plums alone.” 

The Tribunal, however, ruled that “ the Vichy Government was a mere 
puppet set up under German domination ” ;(’) which would seem to indicate 
that the Tribunal regarded any such contract as that claimed by the Defence, 
to be void on the grounds of the incapacity of one of the parties. Judge 
Phillips's opinion seems to strengthen this impression.(*) It has been said 
that “ A State possesses therefore, treaty-making power only so far as it is 
sovereign . . . Not full sovereign States . . . can become parties only to 
such treaties as they are competent to conclude ”,( 3 ) and that, while “ war 
was a legitimate means of compulsion, and consent given in pursuance 
thereof could not properly be regarded as tainted with invalidity,'* the 
position “ has now probably changed in so far as war has been prohibited by 
the Charter of the United Nations and the General Treaty for the Renuncia¬ 
tion of War ”.( 4 ) It must be admitted, however, that, once the status of 
France (after her defeat) as an occupied territory within the meaning of the 
Hague Regulations has been established, it would seem to follow that her 
inhabitants could not have been deprived of their rights under those Regula¬ 
tions by any authority, and that no need really arose to call upon the rules 
relating to the conclusion of treaties by sovereign or partly sovereign States. 

The judgment of the Tribunal which conducted the Pohl Trials) made 
the following remarks regarding the use of slave labour from occupied 
territories: 

“ The freedom of man from enslavement by his fellow men is one of 
the fundamental concepts of civilization. Any programme which 
violates that concept, whether prompted by a false feeling of superiority 
or arising from desperate economic needs, is intolerable and criminal. 
We have been told many limes, ‘ Germany was engaged in total war. 
Our national life was endangered. Everyone had to work ’. This 
cannot mean that everyone must work for Germany in her waging of 
criminal aggressive war. It certainly cannot mean that Russian and 
Polish and Dutch and Norwegian non-combatants, including women 
and children, could be forced to work as slaves in the manufacture of 
war material to be used against their own countrymen and to destroy 
their own homelands. It certainly cannot mean, in spite of treaties 
and all rules of civilized warfare (if warfare can ever be said to be 
civilized), that prisoners taken in battle can be reduced to the status of 

(‘) See p. 38. 

(-) Sec p. 46. 

< :l ) Oppenheim-Lauterpacht International Law. Vol. 1, Sixth Edition, pp. 795-6. 

< 4 ) Ihid. p. 803. 

( 6 ) See p. 49. 
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the first of these conditions made it clear that all instances which would 
usually be regarded as war crimes fell within the Tribunals’ definition^ 1 ) 

Of the claim that agreements had existed between the German Government 
and the Vichy authorities for the deportation of persons from France into 
Germany, the Prosecution in the Milch Trial pointed out that “ Many of the 
Vichy Government's highest officials who held office by reason of and under 
the protection of Nazi power, have been punished for treason by the present 
legitimate government " and claimed that “ the agreements themselves 
were illegal—because they were exacted under duress, and because they 
were void ah initio because of their immoral content. It is common 
knowledge that even the puppets of Vichy did not of their own accord agree 
to the Nazi deportation measures. It is equally clear that these agreements 
were contra bonos mores. Then, too, it was illegal for any French Govern¬ 
ment, to conclude agreements which provided for the compulsory mass 
deportation of French workers to aid the enemy’s war effort. At the time 
of the agreement between Germany and Vichy there was merely a state of 
suspension of hostilities. French resistance had not ceased, and the out¬ 
come of the war continued to be uncertain. Lastly, the deportation agree¬ 
ments were invalid because their manifest purpose was to aid Germany in 
the commission of the crime of aggressive war. That an agreement in 
furtherance of an act which is illegal in international law is invalid has 
been stated by various authorities. For example. Professor Charles Cheney 
Hyde of Columbia University defines as internationally illegal “ agreements 
which are concluded for the purpose of, and with a view to, causing the 
performance of acts which it (international law) prescribes ”, 

The Prosecution continued : 

Professor Hall, page 382 of the 8th Edition of International Law 
(1924), declares : 

The requirement that contracts shall be in conformity with law 
invalidates, or at least renders voidable, all agreements which are at 
variance with the fundamental principles of International Law and their 
undisputed applications.’ 

Lauterpacht on International Law by L. Oppenheim, at Vol. 1, 
page 706, states: 

It is an unanimously recognized customary rule of international 
law that obligations which are at variance with universally recognized 
principles of International Law cannot be the object of a treaty 

The Defence on the other hand, claimed that “ the rules of the Hague 
Land Warfare regulations can be suspended between two States. I have 
given proof of the fact that there were between Germany and France agree¬ 
ments whereby the French population had to make themselves available for 
work in Germany, first, by volunteering, and later, on the basis of a law 
for compulsory labour issued by the French Government. No restrictions 
were laid down to what extent and for what purpose these people were to 
be employed. 


“ The objection has been raised that the Vichy Government was a 
government of traitors, but it was that government w hich concluded the 
armistice with Germany, and throughout the war all Frenchmen, 
including those in De Gaulle’s camp, would raise passionate protests 
when they thought that one of its articles had been violated. Thus, 
they all acknowledged that an armistice could be concluded, and was 
concluded. Once you acknowledge the existence of an armistice agree¬ 
ment, you cannot, logically or legally, deny the legality of the govern¬ 
ment which has concluded the armistice. You must eat your cake as 
it is and you must not pick out the plums alone.” 

The Tribunal, however, ruled that “ the Vichy Government was a mere 
puppet set up under German domination ” ;( ! ) which would seem to indicate 
that the Tribunal regarded any such contract as that claimed by the Defence, 
to be void on the grounds of the incapacity of one of the parties. Judge 
Phillips’:, opinion seems to strengthen this impression.! 2 ) It has been said 
that “ A State possesses therefore, treaty-making power only so far as it is 
sovereign . . . Not full sovereign States . . . can become parties only to 
such treaties as they are competent to conclude ”,( 3 ) and that, while “ war 
was a legitimate means of compulsion, and consent given in pursuance 
thereof could not properly be regarded as tainted with invalidity,” the 
position “ has now probably changed in so far as war has been prohibited by 
the Charter of the United Nations and the General Treaty for the Renuncia¬ 
tion of War ”.( 4 ) It must be admitted, however, that, once the status of 
France (after her defeat) as an occupied territory within the meaning of the 
Hague Regulations has been established, it would seem to follow that her 
inhabitants could not have been deprived of their rights under those Regula¬ 
tions by any authority, and that no need really arose to call upon the rules 
relating to the conclusion of treaties by sovereign or partly sovereign States. 

The judgment of the Tribunal which conducted the Poll! Trials) made 
the following remarks regarding the use of slave labour from occupied 
territories : 

“ The freedom of man from enslavement by his fellow men is one of 
the fundamental concepts of civilization. Any programme which 
violates that concept, whether prompted by a false feeling of superiority 
or arising from desperate economic needs, is intolerable and criminal. 
We have been told many times, ‘ Germany was engaged in total war. 
Our national life was endangered. Everyone had to work ’. This 
cannot mean that everyone must work for Germany in her waging of 
criminal aggressive war. It certainly cannot mean that Russian and 
Polish and Dutch and Norwegian non-combatants, including women 
and children, could be forced to work as slaves in the manufacture of 
war material to be used against their own countrymen and to destroy 
their own homelands. It certainly cannot mean, in spite of treaties 
and all rules of civilized warfare (if warfare can ever be said to be 
civilized), that prisoners taken in battle can be reduced to the status ol 


C) See p. 38. 

(-) See p. 46. 

( 3 ) Oppenheim-Lauterpiieht International Law , Vol. I, Sixth Edition, pp. 795-6. 
C) Ibid, p. 803. 

( 5 ) See p. 49. 


( S J See pp. 45—16. 
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slaves. Even Germany prior to 1939 had repudiated any such fallacious 
position. And yet, under the hypnotism of the Nazi ideology, the German 
people readily became complaisant to this strange and inhuman system. 
Under the spell of National Socialism, these defendants today are only 
mildly conscious of any guilt in the kidnapping and enslavement of 
millions of civilians. The concept that slavery is criminal per se does 
not enter into their thinking. Their attitude may be summarized thus : 

“ • We fed and clothed and housed these prisoners as best we could. If 
they were hungry or cold, so were the Germans. If they had to work 
long hours under trying conditions, so did the Germans. What is 
wrong in that ?' W hen it is explained that the Germans were free 
men working in their own homeland for their own country, they fail 
to see any distinction. The electrically charged wire, the armed guards, 
the vicious dogs, the sentinel towers—all those are blandly explained 
by saying. ‘ Why, of course. Otherwise the inmates would have run 
away.’ They simply cannot realize that the most precious word in any 
language is ‘ liberty ’. The Germans had become so accustomed to 
regimentation and government by decree that the protection of indivi¬ 
dual human rights by law was a forgotten idea. The fact that the people 
of the eastern territories were tom from their homes, families divided, 
property confiscated, and the able-bodied herded into concentration 
camps, to work without pay for the perpetrators of these outrages—all 
this was complaisantly justified because a swollen tyrant in Berlin 
had scribbled * H.H.’ on a piece of paper. And these are the men who 
now keep repeating," Nulla pxm sine lege.' ” 

There is also some similarity between the judgments delivered in the 
Milch Trial and the judgment delivered in the Justice Trial. The latter held 
the Nacht und Nehel plan to be illegal on the grounds, inter alia, of the 
illegality of the deportation of inhabitants of occupied territories. The 
“ inhumane treatment ” of relatives and friends who were left without trace 
of the victims was also stressed.!‘) 

3. deportation and slave labour as offences against prisoners 

OF WAR 

In his closing statement, the Defence Counsel made the following sub¬ 
mission : 

“ I shall begin by examining the question as to what extent the 
Hague Convention on land warfare and the Geneva Convention of 
1929 were valid for the treatment of Russian prisoners of war. By 
the statements of witness von Neurath it has been confirmed that the 
U.S.S.R. in 1919 specifically withdrew from the Hague Convention on 
land warfare as well as the former Geneva Convention. Jurists will 
not dispute the fact that a formal withdrawal from agreements is of 
greater importance in the relations between states than the act of join¬ 
ing such a convention. Even if one were of the opinion that the Hague 
Convention on Land Warfare and the Geneva Convention represented 
merely the codification of already existing international law, so that 


O See Vol. VI, pp. 56-58. 
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also the State that did not join the conventions would be bound to this 
already existing international law' in all details, even in such a case the 
expressly stated withdrawal from such a convention must mean also a 
withdrawal from the natural international law. If this were not the 
case, the withdrawal from such conventions would be an act without 
meaning which so intelligent politicians as those to be found in the 
USSR would never have undertaken. Nor is this conception of mine 
contradicted by the expert opinion offered in the first Nurnberg Trial 
(Canaris Document No. EC-338) because this expert opinion is only con¬ 
cerned with the order of Hitler and Keitel regarding the killing and" cruel 
treatment of prisoners. It is of course clear that inhumane acts do 
not become permissible even through withdraw'ing from a convention. 
What we must examine here, however, is purely the question whether 
or not, and for what activities, such prisoners of war may be used. 
Detailed regulations of international law, which in themselves do not 
contain atrocities, can, in my opinion, be nullified by expressly with¬ 
drawing from a convention codifying existing international law. Finally 
we wish to draw the attention to Article 82 paragraph 2 of the Geneva 
Convention of 1929 which contains the following regulation : ‘ If in 
wartime one of the belligerents is not a member of the convention the 
regulations of this convention remain valid, nevertheless, for the 
belligerents who have signed the convention.’ This does not mean that 
the signatories are bound to the Geneva Convention also with regard 
to the treatment of soldiers of a non-signatory power, but only with 
regard to soldiers of the signatories who are at war. Article 82 para¬ 
graph 2 of the Geneva Convention, therefore, states that with regard 
to the relations of non-signatories the convention is not valid. The 
regulation was made so that it should not be thought that if a non¬ 
signatory participated in the war the Geneva Convention would not 
apply to that war.’’ 

Elsewhere, Defence Counsel said: “ So far as the Italian prisoners 
of war are concerned, the evidence has shown that the Mussolini Govern¬ 
ment, which at the time was the covenant Government in that part of Italy 
not occupied by the allied forces, made them available for work in the 
armament industry, especially after Germany had to manufacture armaments 
for Mussolini's Italy.” 

In replying, the Prosecution recalled that: 

“ The defendant has offered, as a plausible reason for the employ¬ 
ment of Russian, French and Italian prisoners of war, the fact that 
various historical events made it unnecessary to abide by the terms of 
the Convention concerning prisoners of war. The witness von Neurath 
testified that Russia had renounced the Conventions in question, and 
hence Germany could renounce them as to Russia. As for France, it 
is contended that the alleged Government headed by Pierre Laval had 
concluded an arrangement with the Reich which made it legal to employ 
prisoners of war in tasks forbidden by the Conventions. A similar 
reason is advanced for the use of Italian the concluding of an arrange¬ 
ment between the Reich and Mussolini. The International Military 
Tribunal made a finding with respect to this matter (page 16892). 
* The argument in defence of the charge with regard to the murder and 
x 
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ill-treatment of So\iet prisoners of war, that the USSR was not a party 
to the Geneva Convention, is quite without foundation. On 15th 
September, 1941, Admiral Canaris protested against the regulations 
for the treatment of Sov iet prisoners of war, signed by General Reinecke 
on 8th September, 1941 

Counsel then quoted the passage from the Judgment of the International 
Military Tribunal which appears in the Judgment of Judge Musmannsin 
the trial of Milch! 1 ) and continued : 

“ The defendant was a soldier of some experience, he knew it was 
improper, even criminal, to have the Russian prisoners work in the 
Luftwaffe factories, but he paid no attention to the breach of this 
duty of the soldier. The manner in which the Reich bludgeoned a 
treaty trom the French is too well known to warrant discussion. It 
cannot be contended with any seriousness that the French prisoners 
of war, who were negotiated into slavery by a puppet government, were 
voluntary employed by the Germans. Indeed the witness Le Friec has 
testified that when he was taken to work in the airplane factory, he 
was told that he would ' work on baby carriages 

Regarding the position of Italian prisoners of war and their illegal employ¬ 
ment. the Prosecutor said : “ The Wehrmacht had moved into Italy early 
in the war and in 1943, when the Badoglio Government concluded an 
armistice with the Allies, the Wehrmacht continued to occupy the northern 
part of Italy as an occupying Power. They allegedly made a treaty with the 
by then tottering shadow of the former sawdust Ctesar and proceeded to 
bring the Italian prisoners of war to the Reich to work. Here again the 
soldiery had been sold into bondage by their former chief. The record 
shows that the Russian. French and Italian prisoners of war were used to 
work in airplane factories. Whether they made the fighter plane, ME 109, 
or the jet fighter. ME 262. or the transport plane, JU 52, is of little moment! 
In the total warfare in which the Reich was engaged there is one certainty, 
that nothing was being constructed which was not part of the war armament 
programme. 

“ The International Military Tribunal stated in this connection 
(page 16915): ' Many of the prisoners of war were assigned to work 
directly related to military operations, in violation of Article 31 of 
the Geneva Convention. They were put to work in munitions factories, 
and even made to load bombers, to carry ammunition and to dig 
trenches, often under the most hazardous conditions. This condition 
applied particularly to Soviet prisoners of war 

The Judgment ruled that, while the specific provisions of the Geneva 
Convention had not been binding between Germany and the USSR they 
were both bound by the principles of customary international law, which 
torbade the use of Russians on German guns.( 2 ) Between parties to the 
Conventions, the use ot prisoners of war to man guns was a violation of 
Article 31 of the Geneva Convention and Article 6 of the Hague Con¬ 
vention.! 3 ) Article 9 of the former was also quoted.! 1 ) 


< t Sec p. 43 and also p. 47. 
( 4 ) See p. 44. 


i 1 / Sec pp. 43-44 
'-i See pp. 43-44 
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- In ruling as it did the Tribunal must be taken to have overruled the sub¬ 
mission of the Defence that in withdrawing from the Geneva Convention a 
state relinquished all rights even under the customary international law 
which was codified in the Convention, except for the protection against 
outright “ inhumane acts ”.( 1 ) 

The Indictment against Milch charged that: “ Pursuant to the order of 
the defendant Milch, prisoners of war who had attempted escape were 
murdered on or about 15th February, 1944." 

The Tribunal does not appear to have found that any specific prisoner 
of war was killed as a direct result of orders from the accused, but there was 
evidence,! 2 ) of which the Tribunal took note in its judgment, that Milch 
had expressed the opinion that prisoners of war who attempted to escape 
should be shot. In its closing speech, the Defence had claimed that “ All 
countries of the world have prisoners shot who attempt to escape. 

The legality under certain circumstances of shooting a prisoner ot war 
while trying to escape has certainly received recognition, as has been shown 
in reports appearing in earlier volumes in this series.!") On the other hand 
it is not permissible to shoot a prisoner of war on recapture on the grounds 
that he attempted to escape. Thus, in the trial of Toma Ikeba and others 
by an Australian Military Court at Rabaul, 15th 16th May. 1946, three 
accused were awarded sentences of imprisonment for killing certain Indian 
prisoners of war who had been caught attempting to escape. 

Nor is it permissible to shoot prisoners of war to prevent tlieir attempting 
to escape, even though their intentions to make the attempt is known . 
this was shown by two other Australian cases tried at Rabaul. that of Tcruma 
Hiranaka and one other on 13th May, 1946, and that of Kunito Hatakeyama 
and one other, on 14th—17th July, 1947. 

Finally, a prisoner of war may not legally be shot if attempting to escape 
to save his life, according to the decision of a United States Military Tribunal, 
at Ludwigsburg, 22nd-24th January, 1946, in sentencing to life imprisonment 
Johann Melchior and Walter Hirschelmann on a charge of illegally killing 
two prisoners of war. The accused Melchior claimed that he shot one ot 
the captured fliers to prevent his escape, but there was no evidence that the 
captives had made any attempt to escape until they found themselves con¬ 
fronted with three men with weapons in their hands under circumstances in 
which it was not unreasonable for the victims to assume that their lives were 
in danger.! 1 ) 


4. THE LIMITS OF THE RESPONSIBILITY OF A SUPERIOR TOR THE OFFENCES OF HIS 
SUBORDINATES 

In their closing statement, the Prosecution quoted the decision of the 
United States Supreme Court in the case in re Yamashita .!") it w as claimed 

C) Compare the similar attitude of the Norwegian Supreme Court, as set out on pp. 114- 
120, of Vol. VI of this series. 

( 3 ) See Vol“i of these Reports, pp. 86-87, and Vol. III. p. 22 

(*) This trial has also been referred to in conneetion with the plea ol superior orders. 
See Vol. V. p. 17. 

i 5 ) See Vol. IV of this series, pp. 38-44. 
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ill-treatment of Soviet prisoners of war, that the USSR was not a parts 
to the Geneva Convention, is quite without foundation. On 15th 
September, 1941, Admiral Canaris protested against the regulations 
for the treatment of Sov iet prisoners of war, signed by General Reinecke 
on 8th September, 1941 

Counsel then quoted the passage from the Judgment of the International 
Military Tribunal which appears in the Judgment of Judge Musmannsin 
the trial of Milch! 1 ) and continued : 

The defendant was a soldier of some experience, he knew it was 
improper, even criminal, to nave the Russian prisoners work in the 
Luftwaffe factories, but he paid no attention to the breach of this 
duty of the soldier. The manner in which the Reich bludgeoned a 
treaty from the French is too well known to warrant discussion. It 
cannot be contended with any seriousness that the French prisoners 
ot war, who were negotiated into slavery by a puppet government, were 
voluntary employed by the Germans. Indeed the witness Le Friec has 
testified that when he was taken to work in the airplane factory', he 
was told that he would * work on baby carriages 

Regarding the position of Italian prisoners of war and their illegal employ'- 
ment. the Prosecutor said : " The Wehrmacht had moved into Italy early 
in the war and in 1943, when the Badoglio Government concluded an 
armistice with the Allies, the Wehrmacht continued to occupy the northern 
part of Italy as an occupying Power. They allegedly made a treaty with the 
by then tottering shadow' of the lormer saw'dust Ctesar and proceeded to 
bring the Italian prisoners of war to the Reich to work. Here again the 
soldiery had been sold into bondage by their former chief. The record 
shows that the Russian, French and Italian prisoners of war were used to 
work in airplane factories. Whether they made the fighter plane, ME 109, 
or the jet fighter. ME 262, or the transport plane, JU 52, is of little moment. 
In the total warfare in which the Reich was engaged there is one certainty, 
that nothing was being constructed which was not part of the war armament 
programme. 

“ The International Military Tribunal stated in this connection 
(page 16915): ‘ Many of the prisoners of war were assigned to work 
directly related to military operations, in violation of Article 31 of 
the Geneva Convention. They were put to work in munitions factories, 
and even made to load bombers, to carry ammunition and to dig 
trenches, often under the most hazardous conditions. This condition 
applied particularly to Soviet prisoners of war 

The Judgment ruled that, while the specific provisions of the Geneva 
Convention had not been binding between Germany and the USSR they 
were both bound by the principles of customary international law, which 
torbade the use of Russians on German guns.( 2 ) Between parties to the 
Conventions, the use of prisoners of war to man guns was a violation of 
Article 31 of the Geneva Convention and Article 6 of the Hague Con¬ 
vention.! 3 ) Article 9 of the former was also quoted.! 1 ) 


i 1 / See pp. 43-44 
('-) See pp. 43-44 


(’( See p. 43 and also p. 47. 
(*) Sec p. 44. 


. In ruling as it did the Tribunal must be taken to have overruled the sub¬ 
mission of the Defence that in withdrawing from the Geneva Convention a 
state relinquished all rights even under the customary international law 
which was codified in the Convention, except for the protection against 
outright “ inhumane acts ”.( l ) 

The Indictment aeainst Milch charged that: " Pursuant to the order of 
the defendant Milch, prisoners of war who had attempted escape were 
murdered on or about 15th February, 1944." 

The Tribunal does not appear to have found that any specific prisoner 
of war was killed as a direct result of orders from the accused, but there w as 
evidence,! 2 ) of which the Tribunal took note in its judgment, that Milch 
had expressed the opinion that prisoners of war who attempted to escape 
should be shot. In its closing speech, the Defence had claimed that “ All 
countries of the world have prisoners shot who attempt to escape.’ 

The legality under certain circumstances of shooting a prisoner ol war 
while trying to escape has certainly received recognition, as has been shown 
in reports appearing in earlier volumes in this series.! 3 ) On the other hand 
it is not permissible to shoot a prisoner of war on recapture on the grounds 
that he attempted to escape. Thus, in the trial of Toma Ikeba and others 
by an Australian Military Court at Rabaul, 15th—16th May. 1946, three 
accused were awarded sentences of imprisonment for killing certain Indian 
prisoners of war who had been caught attempting to escape. 

Nor is it permissible to shoot prisoners of war to prevent their attempting 
to escape, even though their intentions to make the attempt is known ; 
this was shown by two other Australian cases tried at Rabaul, that of Teruma 
Hiranaka and one other on 13th May, 1946, and that of Kunito Hatakeyama 
and one other, on 14th—17th July, 1947. 

Finally, a prisoner of war may not legally be shot if attempting to escape 
to save his life, according to the decision of a United States Military Tribunal, 
at Ludwigsburg, 22nd-24th January, 1946, in sentencing to life imprisonment 
Johann Melchior and Walter Hirschelmann on a charge of illegally killing 
two prisoners of war. The accused Melchior claimed that he shot one of 
the captured fliers to prevent his escape, but there was no evidence that the 
captives had made any attempt to escape until they found themselves con¬ 
fronted with three men with weapons in their hands under circumstances in 
which it was not unreasonable for the victims to assume that their lives were 
in danger.! 1 ) 


4. THE LIMITS OF THE RESPONSIBILITY OF A SUPERIOR FOR THE OFFENCES OF HIS 
SUBORDINATES 

In their closing statement, the Prosecution quoted the decision of the 
United States Supreme Court in the case in re Yamashita .(") it was claimed 

l 1 ) Compare the similar altitude or the Norwegian Supreme Court, as set out on pp. 114- 
120. of Vol. VI of this scries. 

(») See VolTi of these Reports, pp. 86-87, and Vol. III. p. 22. 

<‘) This trial has also been referred to in connection with the plea ol superior orders. 
See Vol. V, p. 17. 

( 5 ) See Vol. IV of this series, pp. 38-49. 
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that ” the facts of the Yamashita case are similar to those of the Milch case, 
and the opinion rendered by the Court is particularly in point in the matter 
of responsibility for senior officers.” 

The Prosecution pointed out that the Supreme Court had ruled that 
Articles 1 and 43 of the lVth Hague Convention of 1907, Article 19 of the 
Xth Hague Convention of 1907, and Article 26 of the Geneva Red Cross 
Convention of 1929” plainly imposed on petitioner, who at the time specified 
w as military governor of the Philippines, as well as commander of the Japan¬ 
ese forces, an affirmative duty to take such measures as were within his power 
and appropriate in the circumstances to protect prisoners of war and the 
civilian population. This duty of a commanding officer has heretofore 
been recognized and its breach penalized by our own military tribunals ”(') 
The Prosecution continued : 

" In the cases of the medical experiments, we have a much less 
complex situation. There is no question of a senior officer in an 
occupied country, rather we arc faced with a simple direct chain of 
command problem. Milch—Forster—Hippke. Had Milch given the 
order, the experiments would have been terminated, but no order of 
termination was given—people were murdered and Dr. Rascher remained 
in the Luftwaffe until he was transferred to the SS in March of 1943. 
The defendant had an affirmative duty to know what was going on, and 
an affirmative duty to act so as to stop the experiments. That he was 
ignorant of the true state of affairs in unbelievable in view of the letters 
and the testimony of those who were below him. Field-Marshals 
are not made as are non-commissioned officers ... By holding the 
office which he held, he had the duty to control the activities of those 
who were his subordinates, to insure that they conducted themselves as 
soldiers and not as murderers. He has failed woefully in the task.” 

The Judgment of the Tribunal which conducted the Milch Trial did not 
refer to the decision of the Supreme Court, but in his concurring opinion 
Judge Phillips said: ” The Tribunal in its majority opinion has fully con¬ 
sidered the decision of the United States Supreme Court in the Judgment in 
re Yamashita and was found that said decision is not controlling in the case 
at bar.” This statement must be taken to signify that the Tribunal had in 
fact discussed the relation of the Yamashita trial to the present proceedings 
during their deliberations in camera. 

While not mentioning the Yamashita trial, the Tribunal set out in detail 
its reasons for finding Milch not responsible for illegal medical cxperiments.(-) 
In concurring. Judge Phillips said : “ All of the testimony and the evidence, 
both for the Prosecution and the Defence is to the effect that the defendant 
Milch did not have such knowledge of the high altitude or low-pressure 
experiments which were carried out and completed by Luftwaffe physicians 
at Dachau until after the completion of such experiments. The evidence 
offered as to the knowledge or responsibility of the defendant Milch was not 
such a nature as to show guilty knowledge on his part of said experiments.” 

Of the “ cooling or freezing ” experiments, he said : 


(') /hid, p. 44. 

Sec pp. 36-37. 
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“ In weighing the evidence, the Tribunal was mindful of the fact that 
the defendant gave the order and directed his subordinates to carry on 
such experiments, and that thereafter he failed and neglected to take 
such measures as were reasonably within his power to protect such 
subjects from inhumane treatment and deaths as a result of such experi¬ 
ments. Notwithstanding these facts, the Tribunal is of the opinion that 
the evidence fails to disclose beyond a reasonable doubt that the defen¬ 
dant had any knowledge that the experiments would be conducted in an 
unlawful manner and that permanent injury, inhumane treatment or 
deaths would result therefrom. 

“ Therefore, the Tribunal found that the defendant did not have 
such knowledge as would amount to participation or responsibility on 
his part and therefore found the defendant not guilty on charges 
contained in Count No. 2.” 

It will be noted that Milch was found not guilty under Count Two ol 
the Indictment because the Tribunal was not satisfied that he knew of the 
illegal nature of the experiments carried out by persons in his command : 
no duty to find whether they had such a nature is mentioned. 

On the other hand, it will be recalled that, in certain passages from the 
udgment delivered in the Doctors' Trial which were quoted on pages 91-93 
of Volume IV of these Reports, it was made clear that there could exist a 
duty on the part of a superior to take reasonable steps to find the nature ot 
medical experiments carried on by persons under his command. The 
Tribunal ruled, inter alia, that ” Occupying the position he did and being a 
physician of ability and experience, the duty rested upon him (Kail Brandt) 
to make some adequate investigation concerning the medical experiments 
which he knew had been, were being, and doubtless would continue to be. 
conducted in the concentration camps.’V) 

It may be that the fact that Milch was not “ a physician of ability and 
experience ”, and the circumstance that “ His position involved vast 
responsibilities covering a wide industrial field, and there were certainly 
countless subordinate fields within the Luftwaffe of which he had only 
cursory knowledge ”, including the conduct of medical experiments,!-) 
go far towards explaining why his judges excused Milch of a duty to discover 
whether the experiments carried out by persons within his general command 
were of a legal character. 

In the judgment in the Pohl Trial, ( 3 ) the accused Erwin Tschentscher, 
who had been a battalion commander of a supply column, and a company 
commander, on the Russian Front during 1941, was held not responsible 
for the murder of Jewish civilians and other non-combatants in Poland 
and the Ukraine by members of his commands at that time. The Tribunal 
found that he had no “ actual knowledge ” of these offences, and added that 
the decision of the Supreme Court in the Yamashita Trial" does not apply 
to the defendant Tschentscher ”, for “ Conceding the evidence of the 


(') Sec Vol. IV. p. 92. 

i ! t See the Judgment of Ihc Tribunal, on pp. 36-37 of the present volume. 
Ft Sec p. 49. 
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Prosecution to be true as to the participation of subordinates under his 
command, such participation by them was not of sufficient magnitude or 
duration to constitute notice to the defendant, and thus give him an oppor¬ 
tunity to control their actions. Therefore, the Tribunal finds and adjudges 
that the defendant Tschentscher is not guilty of participating in the murders 
and atrocities committed in the Russian campaign as alleged by the prosecu¬ 
tion."! 1 ) 


5. THE PLEA Of MISTAKE OF LAW 

Judge Toms recalled that the defendant had claimed to have been advised 
that it was not unlawful to employ prisoners of war in war industries.! 2 ) He 
rejected this plea, not on the grounds that a mistake of law, as opposed to 
a mistake of fact, is never an excuse, but on the grounds that it was unlikely 
that Milch could actually have been so mistaken. Other examples of the 
apparent reluctance of legal authorities to apply to the full the maxim 
ignorantia juris non ex at sat, the relevant law being international law, have 
already been noted.! 2 ) It would seem that an accused is not expected to be 
as well acquainted with rules of international law as with his own municipal 
law, which touches more frequently or closely upon his own everyday 
experience. 

6. THE PLEA OF NECESSITY 

The Dclence. in their closing statement, urged that: “ The validity 
ot the regulations laid down in the Hague Convention for Land Warfare 
can he cancelled by a special factor which precludes lawlessness. In all 
codes ot law ot the civilized world the law of so-called emergency situations 
exists. This conception of law must also be applied to international law. 
That Germany was in an emergency situation in that sense that the use of 
the civilian population for labour in the occupied territories was only 
caused by the emergency situation, I have shown in detail a little while ago. 
Modern war means total war and as such has suspended, in several points, 
international law as it existed up to now. It is uncontested that according 
to the Hague Comention for Land Warfare actions of combat against the 
civilian population are forbidden. Modern air warfare, having as its aim 
total annihilation or armament and production of the enemy, brought with 
it to a great extent warfare against the civilian population without any of the 
belligerents regarding such combat actions as forbidden according to the 
Hague Convention on Law Warfare. This also applies to the total blockade 
ot a country which aims at starving the population of that country. These 
comprehensive ways of waging war which hit all classes of the population 
permit, in my opinion, to a state which is at war, especially on account of 
the tact that its civilian population is brought into the strife, to use for its 
purposes labour lrom occupied countries so as to maintain its production 
and armament.” 


!'! Th'^ ‘ r nSe P ed '. Compare Vol. IV, pp. 85-6 and 94-5. 

s ° lnsel P ul forward this plea in a way which is reminiscent of the 
viiL-h „ . plca , of superior orders has so frequently been argued : “ How should 

i,' 15 nola lt ‘R al expert, who as a layman did not understand anything about 
Law - how could hc form a different opinion ? " 

( J ) See Vol. V of this series, p. 44. 
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As has been seen, however, the Tribunal did not allow this plea ot necessity, 
and Judge Musmanno made some remarks on his own attitude to it.! 1 ) 

7. THE PLEA OF SUPERIOR ORDERS 

The Tribunal expressed certain conclusions regarding what amounted to 
a plea of superior orders.! 2 ) It seems fair to summarize the decision of the 
Tribunal by saying that it rejected the plea on the grounds that the superior 
orders relied upon related to the waging of a war of aggression and involved 
the commission of" ruthless acts of persecution and terrorism , and that 
the defendant must have known that the orders were in these ways illegal. 
This finding is interesting in that it represents the first instance reported in 
these volumes in which the illegal nature of aggressive war has been related 
to the principle that the plea of superior orders can only be effective if the 
orders were legal or if the accused could not reasonably be expected to be 
aware of their illegality. 

The Tribunal also pointed out that the accused began his alleged course of 
action long before the outbreak of war, “ at a time when there was no claim 
upon the loyalty of the defendant as a soldier to protect his homeland at 
war ”.( 3 ) This seems to be a recognition that, whatever the effectiveness 
of the plea of superior orders, such effectiveness would be greater in con¬ 
ditions of war-time than during time of peace.! 4 ) 

In their opening statement, the Prosecution submitted that: 

“ This defendant cannot plead in truth that he did not know that the 
use of slave labour was wrong. He cannot use even the technical excuse 
so common among the Nazis that this was not illegal because the Nazi 
law authorized it. Official sanction of slavery w ould have been a law so 
evil that even the Nazi masters dared not proclaim it. A search through 
the mass of decrees and pronouncements which passed for law during the 
regime of Adolf Hitler fails to reveal sanction for slavery of foreign 
labourers. On the other hand certain prohibitory laws survived from a 
more respectable day. 

“ Paragraph 234 of the German Criminal Law ( Strafegesetzbuch . 
llth edition. Beck ’sche Verlagsbuchhandlung, Munich and Berlin. 
1942, pages 364-365) provides that ‘ whosoever seizes a person by ruse, 
threat or force in order to expose him in a helpless situation, and to 
bring him into slavery, serfdom and foreign Army and Navy service 
shall be punished for kidnapping with penal servitude." This law was 
in force during the Nazi regime and was published in the most recent 
edition of German Criminal Law which we have been able to find." 

A claim of legality under municipal law, even had it succeeded, would 

not, however, have constituted a complete defence, though it might have 

been considered as a factor in mitigation of punishment.! 5 ) 

(') See p. 44. 

< 2 ) See pp. 40 42. 

|3) See p. 42. 

t‘) Compare Vol. V. pp. 18-19. 

I s ) Ibid, pp. 22-24. 
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8. MlLCIl'S APPLICATION TO I ILF A PETITION FOR A WRIT OF HABEAS CORPUS 


Milch's motion for leave to file a petition for a writ of habeas corpus 
was denied by the Supreme Court of the United States and the Court entered 
an order to which reference has already been made.(‘) 

The applicant's plea that he was tried in violation of Articles 60-65 of 
the Geneva Prisoner of War Convention calls for no treatment here beyond 
a reference to previous findings that the section of the Convention into 
which these provisions fall does not apply to offences committed by 
prisoners of war before their capture.(-) 

In rejecting the motion, the Supreme Court did not entertain arguments. 
It seems likely that the difference in treatment of Milch’s motion and that 
of Yamashiiut') arose out of the fact that Milch's petition was treated as an 
original application whereas the Yamashita Case came up through appellate 
channels from the Supreme Court of the Philippines at a time when the 
Philippines were a.dependency of the United States.(') 

The difference between the original and appellate jurisdiction of the 
Supreme Court is laid down in Article III. Section 2. of the United States 
Constitution which provides, inter alia, that: 

In all Cases affecting Ambassadors, other public Ministers and 
Consuls, and those in which a State shall be Party, the supreme Court 
shall have original Jurisdiction. In all other cases before mentioned, 
the supreme Court shall have appellate Jurisdiction, both as to Law and 
Fact, with such Exceptions, and under such Regulations as the Congress 
shall make ”. 


The applicant could not claim to fall within the category of persons in 
whose cases the Supreme Court would have original jurisdiction. Nor does 
it appear that the military tribunal before which applicant was tried and con¬ 
victed bears the same relationship to the judicial system of the United States 
a-, did the Supreme Court of the Philippines, over the proceedings of which 
the Supreme Court of the United States could exercise appellate jurisdiction. 

It is suggested that the military tribunal which tried and convicted Milch 
was not a court-martial or military commission according to traditional 
usage. It was established by and acted under the authority of a Four- 
Power Agreement providing for the trial of Nazi war criminals, and as such 
would not, within customary construction, constitute a part of the judicial 
svMem ot the United States for any purpose. 

It may be noted that petitions for writs of habeas corpus submitted by 
war criminals convicted by United States military commissions at Dachau 
likewi'se have been treated as original applications and likewise have been 
denied by the Supreme Court for want of jurisdiction. The above discussion 
ot the nature ot the Tribunal which tried and convicted Milch should not be 
taken as an indication that the possible international nature of this Tribunal 
in any way affected the denial of Mileh’s application for a writ of habeas 
corpus. 


I' l See p. 47 

1*1 See Vol. IV o! these Reports 
i i Sec Vol. IV . pp. 3s, ci if q. 
<*J Ibid, p. 37. 
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CASE NO. 40 


TRIAL OF GUSTAV BECKER. WILHELM WEBER 
AND 18 OTHERS 

PERMANENT MILITARY TRIBUNAL AT LYON 
(CONCLUDED 17TH JULY, 1947) 

Illegal arrest and ill-treatment as t ear crimes. The scope oj 
complicity. Attempt as separate offence. 

A. OUTLINE OF THE PROCEEDINGS 

1. THF. ACCUSED AND THE CHARGES 

Twenty officers, non-commissioned officers and men of the former German 
Customs Commissariat at Annemasse, French Savoy, were on trial for 
illegal arrests of French citizens, some of whom they severely ill-treated, 
causing the deportation and subsequent death of three victims. Several 
accused were members of the Gestapo. 

The principal defendants were Gustav Becker. Wilhelm Weber and Karl 
Schultz. They were prosecuted as joint perpetrators of the crimes charged. 
The other 17 defendants were prosecuted in absentia as accomplices to the 
crimes. Their names are: Rocktegel, Muhe. Gustscher, Zank, Koch. 
Mocker, Murr, Hartmann. Block. Forster, Schobert. Hofmann. Schoder. 
Langer, Staffa, Hof and Schade. 

2. THE EVIDENCE 

The evidence showed that all the accused, except Schultz, had taken part 
in the arrest of several innocent French inhabitants, and that they had 
subjected them to severe beating and other physical ill-treatment. One ot 
the victims, Jean Hauteville, had an arm and several teeth broken. As a 
consequence of the arrests, the victims were deported to concentration camps 
in Germany. Three identified victims died there from further ill-treatment. 

Schultz was acquitted for lack of ev idence establishing that he had actually 
taken part in the commission of the above crimes. The others were found 
guilty of unlawful arrests and ill-treatment, and of having " caused death 
without intent to inflict it ”. 

3. FINDINGS AND SENTENCES 

Seventeen defendants were convicted to 20 years hard labour each, and 
two to three years’ imprisonment each. 

B. NOTES ON THE CASE 

1. NATURE OF THE OFFENCES 

The offences for which the above accused were found guilty comprise 
two distinct acts punishable under French law : illegal arrests and ill- 
treatment, whether or not resulting in death. 
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(a) Illegal Arrests 

Convictions for illegal arrests were passed under Article 341 of the French 
Penal Code, whose relevant passage reads : 

■ Those who. without order of the proper authorities and except 
cases in which the law prescribes the seizure of accused persons, arrest, 
detain or restrain any persons, shall be punished with a term of hard 
labour.” 

According to Article 342. if the detention has lasted over a month, the 
penalty is hard labour for life. Article 344 prescribes the same penalty if 
the arrest was made by using “ false dress ”, “ false names ”, or “ false 
orders of the authorities ", or if the arrested person was threatened with 
death. If the person arrested, detained or restrained was subjected to 
physical torture, the punishment is death. 

Illegal arrest or detention does not appear in the list of war crimes drawn 
up by the 1919 Commission on Responsibilities.! 1 ) Neither is it explicitly 
mentioned in the Hague Regulations respecting the Laws and Customs of 
War on Land, of 1907. It has, however, emerged as a clear case of war 
crime in the course of developments which took place under the impact 
ol the criminal activities of the Nazis and their satellites, during the second 
world war. 


In the early stages ot its activities, the United Nations War Crimes 
Commission decided that the following acts should be added to the 1919 
list of war crimes : 

Indiscriminate mass arrests for the purpose of terrorizing the 
population, whether described as taking of hostages or not.” 

I his decision was made explicitly on the basis of the Preamble of the 
4th Hague Convention concerning the Laws and Customs of War, 1907, 
which reads : 

Until a more complete code of the laws of war can be drawn up, 
the High Contracting Parties deem it expedient to declare, that, in 
cases not covered by the rules adopted by them, the inhabitants and the 
belligerents remain under the protection and governance of the principles 
of the laws of nations, derived from the usages established among 
civilized peoples, from the laws of humanity, and from the dictates 
of the public conscience.” 


It is not disputable that " indiscriminate mass arrests ” arc a violation 
ot the above principles, usages and laws, as exemplified in particular in the 
penal law of civilized nations. 


It can also be observed that illegal arrests, when carried out repeatedly, 
represent a clear case of " systematic terrorism ” which appears as the 
first item in the 1919 List of war crimes. The fact that they also constitute 
a violation of the French national law, is relevant in that, according to 


"" ' hv Res ronsibiHty of the Authors of the War and on Enforcement of 
l ''o * hlL ' h r-os ccnsntuted by the Allied Powers on 25lh January, 1919, at the Pre¬ 
liminary Peace Conference in Paris. 
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Article 43 of the Hague Regulations, 1907,! 1 ) the German authorities were, 
as a rule, under the obligation to respect it. 

The decision of the United Nations War Crimes Commission was made 
on the face of the evidence collected from occupied countries, that indis¬ 
criminate arrests and detentions of inhabitants, without due process of law. 
was a pattern deliberately implemented by the Nazis for the purpose ot 
terrorizing the population and suppressing what the Nazis considered to 
represent an obstacle to their rule. Millions of peaceful and innocent 
people suffered from this policy and scores of thousands died as a result 
of it. The offences tried by the French Tribunal thus did not constitute 
isolated violations, but were part of a criminal policy pursued systematically 
and deliberately, and clearly fell within the terms of the above decision. 

It should, however, be noted that, under the French Penal Code, illegal 
arrests need not be carried out systematically or ert masse in order to con¬ 
stitute a criminal offence. Neither should it be taken that the decision ot 
the War Crimes Commission is absolute in the sense that it excludes the 
punishment of even comparatively few cases of illegal arrests. The main 
issue is the principle which recognizes that unlawful arrests may be punished 
as war crimes, and which thereby contributes to defining more precisely the 
obligations of a power in occupied territory. 

This principle has been confirmed in a number of other trials conducted 
by French courts. So, for instance, in the case against two German inter¬ 
preters, Piffer and Tschander, who served in Kommandanturas set up in 
two French localities, the accused were convicted for illegally arresting and 
detaining nine French inhabitants.! 2 ) In another trial an Italian. Ferrarese, 
who served the Gestapo in France, was sentenced to death lor having caused 
the illegal arrest and detention, followed by torture, ol 12 inhabitants.! 3 ) 
Another Italian, Gallina, who also served the Gestapo in France, was con¬ 
demned to death for making personally illegal arrests and ill-treating those 
apprehended.! 4 ) A German Ortsgruppenleiter in a French locality. Pitz, 
was found guilty of complicity in the illegal arrest of individuals and ot w hole 
families, made on purely political grounds, and was sentenced to 5 years' 
imprisonment.! 5 ) 

In all cases the judgment was pronounced on the basis of Articles 341-344 
of the Penal Code, quoted in the preceding pages. 

( b) Ill-treatment 

Convictions on the count of ill-treating the persons arrested, were passed 
under Article 309 of the Penal Code. Under its terms : " he who wilfully 
inflicts wounds or blows, or commits any other act of violence resulting 
in illness or working incapacity for over 20 days, is punishable for from 

(') This Article reads : “ The authority of the power of the State having passed \ de facto 
into the hands of the occupant, the latter shall do all in his power to restore, and ensure, 
as far as possible, public order and safety, respecting at the same time, unless absolutely 
prevented, the laws in force in the country.” , . 

O Judgment of the Permanent Military Tribunal at Lyon, 30th October. 1947. 

(3) Judgment or the Permanent Military Tribunal at Marseilles, 6th November. I 94 

(») Judgment of the Permanent Military Tribunal at Lyon, 8th April. 1948. 

( 5 ) Judgment of the Permanent Military Tribunal at Metz. 8th October, 1947. 
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2 to 5 sears' imprisonment. When such acts of violence are followed by 
" mutilation, amputation ", or other permanent infirmities, the penalty is 
solitary confinement with hard labour for from 5-10 years. If the acts of 
violence, committed “ wilfully but without intent to inflict death", have 
caused death, the penalty is hard labour for life. 

Physical ill-treatment of inhabitants of occupied territory, as was the 
case in the trial under review, is included in the 1919 List of war crimes 
under the heading ” torture of civilians ” (item III). It is forbidden by 
implication under the terms of Articles 43 and 46 of the Hague Regulations. 
As already stressed, the first imposes the duty upon the occupying Power 
to ensure inter alia , “ public safety " and to respect the laws of the occupied 
country, " unless absolutely prevented ”. The second prescribes the 
obligation to respect, among others, “ family honour and rights ” and 
'' individual life Physical ill-treatment also emerges as a violation of 
the laws of war from the declaration made in the previously quoted Preamble 
of the 4th Hague Convention. It is in the light of such evidence of the laws 
of war that ill-treatment was explicitly recognized as a war crime in Article 6 
(b) of the Charter of the International Military Tribunal sitting at Nurem¬ 
berg. where it is described as “ ill-treatment of civilian population of or in 
occupied territory ”. 

The accused were held guilty for having caused, “ w ithout intent to inflict 
it ", the death oT the ill-treated victims. As alleged by the Prosecution, 
and apparently admitted by the court, the evidence did not show that the 
death took place as a direct result of the ill-treatment personally committed 
by the accused. It apparently demonstrated that the accused had caused 
the victims' death by contributing to and making possible their deportation 
to Germany, where they died from further ill-treatment committed by other 
individuals. Theirs was, thus, the guilt of accomplices, which will be 
discussed in the next paragraph. 

2. THE SCOPE OF COMPLICITY 

As previously stressed, two of the accused, Becker and Weber, were 
convicted as perpetrators of the illegal arrests and ill-treatments, and the 
remaining 17 accused as their accomplices. 

There is not much to be said in regard to the latters’ complicity in the 
carrying out of arrests and the ill-treatment in which they personally took 
part. It is a principle of penal law that accomplices are held responsible 
in the same manner as actual perpetrators, and this principle is recognized 
in the field of war crimes as it is in that of common penal law. 

The point of interest in this case is that all the accused, perpetrators and 
accomplices, were found guilty of the death of the victims which took place 
in Germany. According to the formula used by the court on the basis of 
Article 309 ol the Penal Code, they were found guilty of having “ caused 
death without intent to inflict it It is not clearly indicated in the judgment 
whether the ill-treatment inflicted in France was of such a nature as to cause 
in itsell the victims’ death after they had been removed to Germany. There 
is, however, some ground to believe that the Tribunal may have found the 
accused responsible as instrumental to t ie death inflicted upon the victims’ 
at the hands of the other perpetrators in Germany. 
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Further forms of complicity are illustrated in other French trials con¬ 
cerning illegal arrests. In one of the trials previously referred to, the accused, 
Ferrarese.C) was convicted not for having personally arrested and detained 
innocent French inhabitants, but for having caused their arrest and detention. 
Ferrarese, an Italian national, came to France in 1934 from Brazil. He 
settled down, married a French woman, and lived in Marseilles. During 
the war he became a secret agent of the Gestapo. Being a Catholic, he 
gained the confidence of a French Catholic priest, Paul Ardouin. w ho was a 
member of the French resistance movement and distributed resistance 
leaflets and pamphlets among his compatriots. Ferrarese denounced him 
to the Gestapo, which arrested the priest and deported him to Germans. 
The accused carried out this activity throughout the war and denounced a 
large number of French Catholic priests and other French citizens involved 
in the resistance movement. They were all arrested and tortured, and some 
were deported. The accused was condemned to death under Article 341 
of the Penal Code, for having “ caused the arrest, detention " and torture 
of the victims. 

In another trial, also previously mentioned, the accused, Pitz. C 2 ) a Nazi 
party administrator in Sierck, French Lorraine, was found guilty of hav ing 
“ aided or assisted ” in the arrest and deportation of numerous French 
inhabitants in the area, by drawing up lists and submitting them to the 
authorities which made the arrests. He tried to induce French youths to 
enlist in the German army, which they refused to join. Upon his reporting 
to this effect they were arrested, interned and forcibly drafted in the Wehr- 
macht, and their families were deported to Germany. In July, 1942, he 
asked the French population to state openly whether they wanted to become 
Germans. Those unwilling had to report their names for transfer to other 
parts of France. Most of the latter were deported to Germany upon lists 
prepared by the accused. He was convicted to five years’ imprisonment. 

Special attention should be drawn to the case of complicity committed 
by means of denunciation. The question as to whether and to w hat extent 
denunciation is a crime in itself, was studied by the United Nations War 
Crimes Commission in connection with specific cases brought by member 
governments. A decision was made to the effect that denunciation did not 
in itself, constitute a war crime. The offence is committed only if, by giving 
information, the informer becomes a party to. or accomplice in, a war crime 
recognized as such in international law-. This condition is fulfilled if 
circumstances constituting complicity are present, e.g., if the informer knew 
that his action would lead to the commission of a war crime and either 
intended to bring about this consequence or was recklessly indifferent with 
regard to it. This decision was applied by the War Crimes Commission in 
numerous instances. 

It thus appears that, according to the above decision, denunciation is not 
punishable in itself, but only if it has resulted in a war crime and taken the 
shape of complicity in the traditional sense. This condition was present 
in the circumstances of the trial referred to above, the individuals denounced 


(') Judgment of the Permanent Military Tribunal at Marseilles. 6th November, 194 . 
( J ) Judgment of the Permanent Military Tribunal at Metz, 8th October. 194' 
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2 to 5 years' imprisonment. When such acts of violence are followed by 
•' mutilation, amputation ", or other permanent infirmities, the penalty is 
solitary confinement with hard labour for from 5-10 years. If the acts of 
\iolcnce. committed “ wilfully but without intent to inflict death", have 
caused death, the penalty is hard labour for life. 

Physical ill-treatment of inhabitants of occupied territory, as was the 
case in the trial under review, is included in the 1919 List of war crimes 
under the heading " torture of civilians ” (item III). It is forbidden by 
implication under the terms of Articles 43 and 46 of the Hague Regulations. 
As already stressed, the first imposes the duty upon the occupying Power 
to ensure inter alia , “ public safety " and to respect the laws of the occupied 
country. " unless absolutely prevented The second prescribes the 
obligation to respect, among others, " family honour and rights ” and 
" individual life ". Physical ill-treatment also emerges as a violation of 
the laws of war from the declaration made in the previously quoted Preamble 
of the 4th Hague Convention. It is in the light of such evidence of the laws 
of war that ill-treatment was explicitly recognized as a war crime in Article 6 
(b) of the Charter of the International Military Tribunal sitting at Nurem¬ 
berg. where it is described as “ ill-treatment of civilian population of or in 
occupied territory ”. 

The accused were held guilty for having caused, “ without intent to inflict 
it ", the death oT the ill-treated victims. As alleged by the Prosecution, 
and apparently admitted by the court, the evidence did not show that the 
death took place as a direct result of the ill-treatment personally committed 
by the accused. It apparently demonstrated that the accused had caused 
the victims' death by contributing to and making possible their deportation 
to Germany, where they died from further ill-treatment committed by other 
individuals. Theirs was, thus, the guilt of accomplices, which will be 
discussed in the next paragraph. 

2. THE SCOPE OF COMPLICITY 

As previously stre.-sed, two of the accused, Becker and Weber, were 
convicted as perpetrators of the illegal arrests and ill-treatments, and the 
remaining 17 accused as their accomplices. 

There is not much to be said in regard to the latters’ complicity in the 
carrying out of arrests and the ill-treatment in which they personally took 
part. It is a principle of penal law that accomplices are held responsible 
in the same manner as actual perpetrators, and this principle is recognized 
in the field of war crimes as it is in that of common penal law. 

The point of interest in this case is that all the accused, perpetrators and 
accomplices, were found guilty of the death of the victims which took place 
in Germany. According to the formula used by the court on the basis of 
Article 309 of the Penal Code, they were found guilty of having “ caused 
death without intent to inflict it ". It is not clearly indicated in the judgment 
whether the ill-treatment inflicted in France was of such a nature as to cause 
in itself the victims' death after they had been removed to Germany. There 
is, however, some ground to believe that the Tribunal may have found the 
accused responsible as instrumental to the death inflicted upon the victims' 
at the hands of the other perpetrators in Germany. 


Further forms of complicity are illustrated in other French trials con¬ 
cerning illegal arrests. In one of the trials previously referred to, the accused, 
Ferraresc.C) was convicted not for having personally arrested and detained 
innocent French inhabitants, but for having caused their arrest and detention. 
Ferrarese, an Italian national, came to France in 1934 from Brazil. He 
settled down, married a French woman, and lived in Marseilles. During 
the war he became a secret agent of the Gestapo. Being a Catholic, he 
gained the confidence of a French Catholic priest, Paul Ardouin. w ho was a 
member of the French resistance movement and distributed resistance 
leaflets and pamphlets among his compatriots. Ferrarese denounced him 
to the Gestapo, which arrested the priest and deported him to Germany. 
The accused carried out this activity throughout the war and denounced a 
large number of French Catholic priests and other French citizens involved 
in the resistance movement. They were all arrested and tortured, and some 
were deported. The accused was condemned to death under Article 341 
of the Penal Code, for having " caused the arrest, detention " and torture 
of the victims. 

In another trial, also previously mentioned, the accused, Pitz. ( 2 ) a Nazi 
party administrator in Sierck. French Lorraine, was found guilty of having 
" aided or assisted ” in the arrest and deportation of numerous French 
inhabitants in the area, by drawing up lists and submitting them to the 
authorities which made the arrests. He tried to induce French youths to 
enlist in the German army, which they refused to join. Upon his reporting 
to this effect they were arrested, interned and forcibly drafted in the Wehr- 
macht, and their families were deported to Germany. In July. 1942, he 
asked the French population to state openly whether they wanted to become 
Germans. Those unwilling had to report their names for transfer to other 
parts of France. Most of the latter were deported to Germany upon lists 
prepared by the accused. He was convicted to five years' imprisonment. 

Special attention should be drawn to the case of complicity committed 
by means of denunciation. The question as to whether and to what extent 
denunciation is a crime in itself, was studied by the United Nations War 
Crimes Commission in connection with specific cases brought by member 
governments. A decision was made to the effect that denunciation did not 
in itself, constitute a war crime. The offence is committed only if. by giving 
information, the informer becomes a party to, or accomplice in, a war crime 
recognized as such in international law. This condition is fulfilled if 
circumstances constituting complicity are present, e.g., if the informer knew 
that his action would lead to the commission of a war crime and either 
intended to bring about this consequence or was recklessly indifferent with 
regard to it. This decision was applied by the War Crimes Commission in 
numerous instances. 

It thus appears that, according to the above decision, denunciation is not 
punishable in itself, but only if it has resulted in a war crime and taken the 
shape of complicity in the traditional sense. This condition was present 
in the circumstances of the trial referred to above, the individuals denounced 


(') Judgment of the Permanent Military Tribunal at Marseilles. 6th November, 1947. 
(*j Judgment of the Permanent Military Tribunal at Metz, Rth October, 194 
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by the accused (Ferrarese) having all been arrested, detained, some of them 
tortured and deported, and the accused having deliberately sought these 
consequences. 


In French municipal law, however, denunciation is regarded as a crime 
in itself. By an Ordinance of 31st January, 1944, concerning the Suppression 
of Acts of Denunciation ( Onion nance relative a la repression des fails de 
denonciation ), Article 83 of the French Penal Code was interpreted so as 
to include denunciation as a separate offence. Article 83, last paragraph, 
renders punishable “ acts knowingly committed which are harmful to the 
national defence ”, and which, technically, do not fall within the notion of 
treason, espionage, or other “ injury to the external security of the State ” 
(atteinte a la surete exterieure de I'Elat), as covered by Articles 75-87 of the 
Penal Code. The latter entail heavy punishments, including the death 
penalty, whereas the former entail only imprisonment of from one to five 
years. In all cases the persons liable to punishment are both French 
citizens and foreigners. The Ordinance of 31st January, ,1944, prescribed 
that acts of denunciation were regarded as" harmful to the national offence”, 
and were, therefore, cases covered by Article 83, last paragraph. Denuncia¬ 
tion is described as giving information to enemy authorities or to the French 
quisling administration or organizations, concerning, inter alia , “ facts 
relating to the resumption of the struggle against Germany and her Allies, or 
the refusal to associate with those who did not resume the struggle ”. These 
words mean the denunciation of individuals who took part in French resist¬ 
ance movements, and of individuals who declined to serve the enemy or 
quisling authorities. Two more types of “ facts ” or acts are punishable 
if reported to the authorities or organizations mentioned : acts punishable 
under the laws of the French quisling administration, when such laws were 
not confirmed by the French Government after the war ; and acts for which 
an amnesty had been granted or which had entailed punishments quashed 
by higher courts. 


It will be noticed that the first type of facts or acts included in the notion 
of denunciation would have applied to the case of Ferrarese, who denounced 
individuals engaged " in the struggle against Germany Neither the 
Prosecution, however, nor the Tribunal made use of the said Ordinance, 
apparently because the other counts, relating to the offences resulting from 
the accused’s denunciations, were sufficient to result in conviction. 


The comparative analysis of the above decision of the United Nations 
War Crimes Commission and of the French Ordinance of 31st January, 
1944, show two different methods of dealing with cases of denunciation. 
The course taken by the United Nations War Crimes Commission was to 
absorb denunciation in the general concept of complicity, and to punish the 
offences resulting from denunciation, but not denunciation in itself. Accord¬ 
ing to the course taken by the French legislation, however, denunciation 
was separated from subsequent offences in which the informer becomes or 
may become an accomplice according to the War Crimes Commission's 
decision, and was treated as an offence of its own. 
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3. ATTEMPT TO COMMIT ILLEGAL ARREST 

It is convenient to close this analysis of the trials concerning illegal arrests 
and detentions with yet another trial of interest. It serves as evidence and 
illustration that not only actual illegal arrests, but attempts to commit such 
arrest are also treated as a war crime. 

In the trial in question, the accused, Stucker, was a Nazi party official 
serving in the " Kreisleitung ” of Thann, district of the French Upper 
Rhine.( l ) As a zealous member of the Nazi party, he made numerous 
suggestions to the competent German authorities as to w ho of the inhabi¬ 
tants, in his opinion, should be arrested and/or removed from the area. Thus, 
in February, 1943, he recommended to the S.D., a branch of the Gestapo, 
the arrest and deportation of Edouard Kilfer and all members of his family, 
which he reported as politically undesirable. No action was taken by the 
S.D. in the matter. 

The accused was found guilty of" attempt to arrest, detain or restrain ” 
the inhabitants concerned, under the terms of Article 341 and Article 2 of 
the Penal Code. 

Article 2 contains a general provision on the attempt to commit a crime, 
which reads: 

" Any attempt to commit a crime which is displayed by a commence¬ 
ment of execution, when it is suspended or has failed to achieve its 
object on account of circumstances independent of the will of the 
perpetrator is regarded as the crime itself." 

The Tribunal established that the accused had attempted to commit illegal 
arrest and detention “ by suggesting to the S.D. the deportation ” of Kilfer 
and his family “ as detainees or internees ”, whilst “ no sentence in accord¬ 
ance with the laws and customs of war had been pronounced ” against the 
would-be victims. It also established that the attempt was " displayed by a 
commencement of execution ”, and that it was “ suspended or failed to 
achieve its effect on account of circumstances independent of the accused’s 
will ” in that no action was taken by the competent authorities. The 
accused was condemned to imprisonment for two years. 

It will be noted that, in the above formula;, the Court referred both to 
Article 2 of the Penal Code and to Article 2 paragraph 5 of the Ordinance 
of 28th August, 1944, concerning the Suppression of War Crimes, previously 
mentioned. The latter punishes the illegal deportation of persons" detained 
or interned ’’. 

The above judgment is thus an instance of how general principles of penal 
law contribute, through municipal law and decisions of the courts, towards 
the building up of an international penal law. 


(') Judgment of the Permanent Military Tribunal at Metz, 25th November. 1947. 
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TRIAL OF JEAN-PIERRE LEX 

PERMANENT MILITARY TRIBUNAL AT NANCY 
CONCLUDED 13TH MAY, 1946 

Injury to the external security of the State and the Laws and 
Customs of war. 

A. OUTLINE OF THE PROCEEDINGS ! 

The accused, Jean-Pierre Lex, a German citizen residing in Peltre, was 
charged with having instigated, during the occupation of France, between 
July, 1940, and April, 1944, the deportation of 17 French families, and to 
have looted their property. 

It was shown that the accused had resided in Peltre since 1932. During 
the war of 1939-1945, he had worked as assistant to Ulrich, another German 
who had served as secretary of the Town Hall at Peltre. Due to his long 
residence. Lex had an intimate knowledge of the local inhabitants. He 
reported to the German authorities names of those using the French language, 
and accused many others of conducting anti-German propaganda. As a 
result, 17 families were deported to Germany. The accused was entrusted 
with arranging their departures from Peltre. 

The charge of pillage of the property of the deportees was dismissed on 
account of lack of evidence. 

The Tribunal found the accused guilty of having “ in time of war and 
being a German, exposed Frenchmen to reprisals by means of acts not 
authorized by the (French) Government, namely by denouncing them to the 
German authorities.” The accused was convicted to solitary confinement 
for five years, and to the confiscation of all his property. 

B. NOTES ON THE NATURE OF THE OFFENCE 

The accused was found guilty of the above offence under the terms of 
Art. 79 para. 2 of the French Penal Code. 

The Article deals with the crime of ” injury to the external security of 
the State ” (atteinte a la sureie exterieure de I'Etat). The following five 
types of cases fall within this notion : 

(1) Hostile acts, not approved by the French Government, by which 
France is exposed to a declaration of war ; 

(2) Acts not approved by the French Government, by which French 
citizens are exposed to endure reprisals; 

(3) Enlisting soldiers in time of peace on behalf of a foreign Power, in 1 

French territory ;(') \ 


I'l On this subject see, in Vol. Ill of this series, the Trial of Robert Wagner and Six 
Others. 


(4) Maintaining in time of war, without permission of the French 
Government, correspondence or relations with subjects or agents 
of an enemy Power ; 

(5) Undertaking in time of war, in disregard of prohibitions, acts oi 
commerce with subjects or agents of an enemy Power.! 1 ) 

Both French citizens and foreigners are made liable to punishment. 

The accused was found guilty under item (2) above, in that he denounced 
French citizens, caused their deportation, and thereby “ exposed ” them 
to “ reprisals ”. 

> 

It should be observed that the term “ reprisals ” in Art. 79 of the French 
Penal Code, is not used in the sense of international law, and consequently 
does not refer to acts permissible under the laws and customs of war. It 
refers, on the contrary, to persecutions of the inhabitants of occupied 
territory, whether or not these are conducted as reprisals in the proper 
sense.i 2 ) 

It would thus appear that, by convicting the accused for “ injury to the 
external security of the State ”, in that French citizens were “ exposed to 
endure reprisals ”, the Tribunal passed judgment purely on the basis of 
French national law. Evidence to this effect can be found in that, unlike 
other French trials already reported upon in this Series, the Court did not 
make reference to the Ordinance of 28th August, 1944, dealing with the 
punishment of war crimes. 

It should, however, be stressed that the acts for which the accused was 
condemned are also punishable under the laws and customs of war. The 
accused took part in the deportation of inhabitants of an occupied territory, 
and such deportations are recognized as a war crime. They are expressly- 
included in the definition of war crimes in Art. 6 (b) of the Nuremberg 
Charter, as well as in Art. II, 1 (b) of Law No. 10 of the Allied Control 
Council for Germany. They were also recognized as such by the United 
Nations War Crimes Commission in connection with numerous cases 
reported to it by member governments, in dealing with which the Com¬ 
mission had in mind the Preamble of the 4th Hague Convention concerning 
the Laws and Customs of War on Land, which covers violations not 
explicitly prohibited in the various provisions of the Convention.! 3 ) 

In the circumstances of the case, the accused's complicity in deportations 
was at the same time the result of the fact that he had committed acts of 
denunciation. As has already been reported in connection with another 
trial,! 4 ) denunciation can either be regarded as an offence in itself, or else 
treated in conjunction with the concept of complicity. 

It thus appears that, in either case, the accused was in fact guilty of a war 
crime, in addition to having violated a provision of French municipal law. 


(*) Several other acts are also regarded as " injury to the external security of the State 
They are dealt with in Arts. 81-82 of the Penal Code. 

( 2 ) The problem of reprisals is to receive further treatment in a later volume of this 
series. 

<?) See also pp. 53 58. 

(<) See Trial vf Guslar Becker , el at. on pp. 71 72 above. 
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TRIAL OF HEINRICH GERIKE AND SEVEN OTHERS 

(THE VELPKE CHILDREN'S HOME CASE) 

BRITISH MILITARY COURT, BRUNSWICK 

20th march-3rd april, 1946 
A. OUTLINE OF THE PROCEEDINGS 

The accused. Heinrich Gerike, Georg Hessling, Werner Noth. Hermann 
Muller. Gustav Claus, Doctor Richard Demmerich, Fritz Flint and Frau 
Valentina Bilicn. were charged with committing a war crime “ in that they 
at Velpke. Germany, between the months of May and December, 1944, in 
violation of the laws and usages of war, were concerned in the killing by 
wilful neglect of a number of children, Polish Nationals.” 

It was established that a home for infant children of Polish female workers 
was established in Velpke in about May, 1944, that the children were to be 
compulsorily separated from their parents, and that the purpose of the 
separation was to advance the work on the nearby farms in order to maintain 
the supply of food in the year 1944. In view of the protests to the effect 
that the tending of their babies by Polish women was hindering the production 
of food on the farms where they worked, the accused Gerike, then Kreisleiter 
of Helmstedt, was ordered by his Gauleiter to erect a home where the 
children could be kept after being taken away from their mothers. Gerike 
chose, though according to his account only as a temporary expedient, a 
corrugated iron hut, without running water, light, telephone or facilities for 
dealing with sickness. As a matron for the home, the Labour Officer sent, 
against her will, the accused Valentina Bilien, who stated in Court that she 
had been married to a Russian, but that her father was German and that 
she came to Germany in February. 1944. She had formerly been a school 
teacher in Russia and had had no previous experience of running a clinic 
for infant children. She was at first provided with no staff, no medical 
equipment and no records except for a register of incoming children. 
Gerike ordered her not to return the children to their mothers and not to 
send any to hospital. She was instructed to “ call in a doctor if necessary. ” 
She later had the assistance of four helpers, Polish and Russian girls, but 
conditions were largely the same when, six months later, possession of the 
premises was required by the Volkswagen makers. 

Gerike, though he knew of the death-rate, never visited the home or 
interviewed Frau Bilien after the initial selection of the barracks. Nor did 
he engage the services of a trained nurse who lived in the village of Velpke. 

Frau Bilien claimed that she was ordered by the Labour Office, and then 
by Gerike, to take over her post at the home. The evidence showed that 
the premises were infested with flies and the sick children were not adequately 
separated from the rest. The infants’ clothing was not kept clean, and there 
were no scales for weighing them. The matron went away for her meals 
and to do shopping, and was never in the home at night, though the helpers 
stayed there. During six months, more than 80 Polish infants died. The 
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evidence of the village registrar showed that the three most frequent causes 
of death as certified by the doctors were general weakness, dysentery, and 
what they called catarrh of the intestines. 

As administrator of the home, Gerike appointed the accused Hessling, 
who was also without previous experience of operating a children's clinic. 
Hessling called at the home at least once a month, and knew of the death- 
rate. Frau Bilien testified that she made many complaints to him, but that 
nothing was achieved except the raising of the entry age for children, which 
was previously eight to ten days after confinement, to four to six weeks 
thereafter. Hessling claimed that his only duty was to arrange the finances, 
but Gerike denied this. One witness testified that Frau Bilien, on finding 
that some of the children were dying because they needed mothers' milk, 
sent some back to their mothers, but that Hessling, on discovering her action, 
forbade such a course. 

Two doctors paid rare visits to the home before September. 1944, when 
the accused Dr. Demmerick, though without official instructions, started 
to visit the home and to tend sick infants. Later in the period from 
September to December, 1944, however, Demmerick, falling in with the 
matron’s suggestion, only tended such of the children as Frau Bilien brought 
to him, and only visited the home to sign death certificates. Demmerick 
claimed that, due to his large practice, he could find no time to write any 
letters of protest to persons in authority, or, in the later period, to visit the 
babies. 

The accused Muller was an Ortsgruppenleiter, the leading Nazi in the 
village. He had seen the home and disapproved of it, but Gerike had told 
him that it was not his responsibility. Nevertheless, he once telephoned 
Gerike, told him of the frequent deaths and received an assurance that 
something would be done to improve matters. After that he appears not 
to have pursued the matter any further. 

The accused Noth was Burgomeister in the village, and held no official 
position in the Nazi party, though he was a member thereof. He knew of 
the state of affairs at the home, advised against its establishment and wanted 
to see it removed. 

The accused Claus, a farmer of Velpke, was found not guilty immediately 
after giving his evidence. He admitted that he sent at least two children 
to the home against the parents’ will, but it was not proved that he knew 
of the neglect shown in the institution. The accused Flint died during the 
course of the trial. 

Gerike, Hessling, Demmerick and Frau Bilien were found guilty. Muller 
and Noth were found not guilty. 

Subject to confirmation by superior military authority, Valentina Bilien 
was sentenced to fifteen years' imprisonment, Dr. Richard Demmerick to 
ten years’ imprisonment, and Georg Hessling and Heinrich Gerike to death 
by hanging. The findings and sentences were confirmed. 
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TRIAL OF HEINRICH GERIKE AND SEVEN OTHERS 

(THE VELPKE CHILDREN'S HOME CASE) 

BRITISH MILITARY COURT, BRUNSWICK. 

20th march-3rd april, 1946 

A. OUTLINE OF THE PROCEEDINGS 

The accused. Heinrich Gerike, Georg Hessling, Werner Noth, Hermann 
Muller. Gusta\ Claus, Doctor Richard Demmerich, Fritz Flint and Frau 
Valentina Bilien, were charged with committing a war crime “ in that they 
at Velpke. Germany, between the months of May and December, 1944, in 
violation of the laws and usages of war, were concerned in the killing by 
wilful neglect of a number of children, Polish Nationals.” 

It was established that a home for infant children of Polish female workers 
was established in Velpke in about May, 1944, that the children were to be 
compulsorily separated from their parents, and that the purpose of the 
separation was to advance the work on the nearby farms in order to maintain 
the supply of food in the year 1944. In view of the protests to the effect 
that the tending of their babies by Polish women was hindering the production 
of food on the farms where they worked, the accused Gerike, then Kreisleiter 
ot Helmstedt, was ordered by his Gauleiter to erect a home where the 
children could be kept after being taken away from their mothers. Gerike 
chose, though according to his account only as a temporary expedient, a 
corrugated iron hut. without running water, light, telephone or facilities for 
dealing with sickness. As a matron for the home, the Labour Officer sent, 
against her will, the accused Valentina Bilien, who stated in Court that she 
had been married to a Russian, but that her father was German and that 
she came to Germany in February, 1944. She had formerly been a school 
teacher in Russia and had had no previous experience of running a clinic 
for infant children. She was at first provided with no staff, no medical 
equipment and no records except for a register of incoming children. 
Gerike ordered her not to return the children to their mothers and not to 
'end any to hospital. She was instructed to “ call in a doctor if necessary. ” 
She later had the assistance of four helpers, Polish and Russian girls, but 
conditions were largely the same when, six months later, possession of the 
premises was required by the Volkswagen makers. 

Gerike, though he knew of the death-rate, never visited the home or 
interviewed Frau Bilien after the initial selection of the barracks. Nor did 
he engage the services of a trained nurse who lived in the village of Velpke. 

Frau Bilien claimed that she was ordered by the Labour Office, and then 
by Gerike, to take over her post at the home. The evidence showed that 
the premises were infested with flies and the sick children were not adequately 
separated from the rest. The infants' clothing was not kept clean, and there 
were no scales for weighing them. The matron went away for her meals 
and to do shopping, and was never in the home at night, though the helpers 
stayed there. During six months, more than 80 Polish infants died. The 


evidence of the village registrar showed that the three most frequent causes 
of death as certified by the doctors were general weakness, dysentery, and 
what they called catarrh of the intestines. 

As administrator of the home, Gerike appointed the accused Hessling, 
who was also without previous experience of operating a children's clinic. 
Hessling called at the home at least once a month, and knew of the death- 
< rate. Frau Bilien testified that she mace many complaints to him, but that 

nothing was achieved except the raising of the entry age for children, which 
was previously eight to ten days after confinement, to four to six weeks 
thereafter. Hessling claimed that his only duty was to arrange the finances, 
but Gerike denied this. One witness testified that Frau Bilien, on finding 
that some of the children were dying because they needed mothers' milk, 
sent some back to their mothers, but that Hessling, on discovering her action, 
forbade such a course. 

» 

Two doctors paid rare visits to the home before September. 1944. when 
the accused Dr. Demmerick, though without official instructions, started 
to visit the home and to tend sick infants. Later in the period from 
September to December, 1944, however, Demmerick, falling in with the 
matron’s suggestion, only tended such of the children as Frau Bilien brought 
to him, and only visited the home to sign death certificates. Demmerick 
claimed that, due to his large practice, he could find no time to write anv 
letters of protest to persons in authority, or, in the later period, to visit the 
babies. 

The accused Muller was an Ortsgruppenleiter, the leading Nazi in the 
village. He had seen the home and d sapproved of it, but Gerike had told 
him that it was not his responsibility. Nevertheless, he once telephoned 
Gerike, told him of the frequent deaths and received an assurance that 
something would be done to improve matters. After that he appears not 
to have pursued the matter any furthe r. 

The accused Noth was Burgomeistcr in the village, and held no official 
position in the Nazi party, though he was a member thereof. He knew of 
the state of affairs at the home, advised against its establishment and w anted 
to see it removed. 

I The accused Claus, a farmer of Velpke, was found not guilty immediately 

after giving his evidence. He admitted that he sent at least two children 
to the home against the parents’ will but it was not proved that he knew 
of the neglect shown in the institution. The accused Flint died during the 
course of the trial. 

Gerike, Hessling, Demmerick and Frau Bilien were found guilty. Muller 
and Noth were found not guilty. 

• 

Subject to confirmation by superitr military authority, Valentina Bilien 
was sentenced to fifteen years’ imprisonment. Dr. Richard Demmerick to 
ten years’ imprisonment, and Georg Hessling and Heinrich Gerike to death 
by hanging. The findings and sentences were confirmed. 
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B. NOTES ON THE NATURE OF THE OFFENCE 

The war crime of which ihe accused were found guilty was of a very 
unusual type and would repay a little examination. In the absence of a 
Judge Advocate's summing up, the arguments of Counsel can most profitably 
be examined in making an attempt to throw light on the legal nature of the 
otfence. 

The Prosecutor referred to Article 46 of the Regulations annexed to the 
Hague Convention No. IV of 1907, w hich forms part of Section III (Military 
Authority over the Territory of the Hostile State) and which provides that: 

“ Art. 46. Family honour and rights, individual life, and private 
property, as well as religious convictions and worship, must be respected. 

Private property may not be confiscated.” 

Counsel pointed out that under international law it was forbidden in time 
of war to kill the innocent and defenceless population of any country overrun, 

■ either in their own country or in the country of the occupying power ". 
He added that it was unlawful for an occupying power to deport slave labour 
from the occupied country to its own territory, in the first place. 

Elaborating his legal argument further, the Prosecutor quoted a number 
of passages from Archbold's Pleading, Evidence and Practice in Criminal 
Cases which expounded certain aspects of the English law of murder and 
criminal negligence. These were as follows : 

“ If a man, however, does any other act, of which the probable 
consequence may be and eventually is death, such killing may be murder, 
although no stroke were struck by himself; as was the case of the 
gaoler, who causes the death of a prisoner by imprisoning him in 
unwholesome air; of the unnatural son, who exposed his sick father 
to the air against his will, by reason whereof he died ; of the harlot, who 
laid her child in an orchard, w here a kite struck it and killed it ; of the 
mother, who hid her child in a pig-sty, where it was devoured ; and of 
the parish officers, who moved a child from parish to parish till it died 
from want of care and sustenance."! 1 ) 

Neglect ol the helpless: Premeditated neglect or ill-treatment by 
persons hav ing custody, charge, or control of helpless persons, whether 
children, imbeciles, or lunatics, or sick or aged, by deliberate omission 
to supply them w ith necessary food, etc., if attended with fatal results, 
may be murder : and if the same result flows from gross neglect in such 
a case, the offender is guilty of manslaughter.”! 2 ) 

If a grown-up person chooses to undertake the charge of a human 
creature helpless either from infancy, simplicity, lunacy, or other 
infirmity, he is bound to execute that charge without wicked negligence ; 
and if a person who has chosen to take charge of a helpless creature 
lets it die by gross negligence, that person is guilty of manslaughter. 
Mere negligence will not do ; there must be negligence so great as to 
satisfy a jury that the prisoner was reckless and careless whether the 
creature died or not. ‘ Reckless ’ is a more accurate epithet to be applied 


I 1 ) Archbold, Pleading Evidence and Practice in Criminal Cases, 31st Edition, p. 861. 
< 2 ) Ibid, p. 887. 


to the negligence required than ‘ wicked ’. If a person has the custody 
of another who is helpless, and leaves that other with insufficient food 
or medical attendance, and so causes his death, he is criminally 
responsible.”! 1 ) 

“ Where death results in consequence of a negligent act, it would 
seem that to create criminal responsibility the degree of negligence 
must be so gross as to amount to recklessness. Mere inadvertence, 
while it might create civil liability, would not suffice to create criminal 
liability.” The next paragraph reads: “ In explaining to juries the 
test which they should apply to determine whether the negligence in 
the particular case amounted or did not amount to a crime. Judges 
have used many epithets such as ‘ culpable \ ‘ criminal ’, * gross 
• wicked ’, ‘ clear ‘ complete ’. But whatever epithet be used and 
whether an epithet be used or not, in order to establish criminal liability, 
the facts must be such that, in the opinion of the jury, the negligence 
of the prisoner went beyond a nere matter of compensation between 
subjects and showed such disregard for the life and safety of others as 
to amount to a crime against the State and conduct deserving 
punishment. "!*) 

In general it is recognized that t ie distinction made in English Law 
between murder and manslaughter is not relevant in trials of war criminals,! 3 ) 
and the Prosecutor did not in fact indicate on which of the above statements 
he chose to place most reliance in the present case. 

The Prosecutor placed particular stress on the claim that once the child 
came from the farm where the female Polish worker had it and passed into 
the home, then all the obligations of motherhood, and the tests laid down 
by those passages, became applicable o Gerike, Hessling and Bilien. From 
' the moment Gerike established the home for infant children of female Polish 

workers, whose children were to be taken away from their parents if necessary 
by force, “ the Home became a Party affair, an NSDAP institution, entrusted 
by the Gauleiter to the control, administration and responsibility of the 
Kreisleitung of Helmstedt. ... As long as the children of these workers 
remained in the custody of their mothers, albc t they were working on the 
farms, then if harm or hap should come to those children, then it may well 
have been the fault of the Polish mother, but once you have removed those 
» children by force and against the vvil of the mother into that Home which 

is run by the Party from Kreis downwards, then and there the Party at the 
Kreisleitung takes over the parental responsibility of those infant children, 
and with that responsibility they take over naturally a whole burden of 
complicated duties relating to every branch of ordinary child welfare ”. 
Counsel claimed that the case of infant children had from time immemorial 
been “ the act and attribute of a civilized community". In dealing with 
Frau Bilien he pointed out that: " Although she has said that what she did 
she did under order, she seems to have had very little idea of service and 
devotion and sacrifice to duty. If you undertake a task of skill then in 
law you are called upon to show the skill of the task that you have 

( undertaken.” 

(') Ibid. p. 863. 

( s ) Ibid, p. 882. 

( 3 J See for instance Vol. I, pp. 91-92, anil p. 81 of the present Volume. 
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I 1 ) Archbold. Pleading Evidence und Practice in Criminal Cases , 31st Edition, p. 861. 

(=) Ibid. p. 887. 
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“ Where death results in consequence of a negligent act, it would 
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must be so gross as to amount to recklessness. Mere inadvertence, 
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by those passages, became applicable to Gerike, Hessling and Bilien. From 
the moment Gerike established the home for infant children of female Polish 
workers, whose children were to be taken away from their parents if necessary 
by force, “ the Home became a Party affair, an NSDAP institution, entrusted 
by the Gauleiter to the control, administration and responsibility of the 
Kreisleitung of Helmstedt. ... As long as the children of these workers 
remained in the custody of their mothers, albeit they were working on the 
farms, then if harm or hap should come to those children, then it may well 
have been the fault of the Polish mother, but once you have removed those 
children by force and against the will of the mother into that Home which 
is run by the Party from Kreis downwards, then and there the Party at the 
Kreisleitung takes over the parental responsibility of those infant children, 
and with that responsibility they take over naturally a whole burden of 
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Counsel claimed that the case of infant children had from time immemorial 
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law you are called upon to show the skill of the task that you have 
undertaken.” 

(•) Ibid. p. 86L 

I 1 ) Ibid . p. 882. 

CJ See for instance Vol. I, pp. 91-92, and p. 81 of the present Volume. 
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A case which turned mainly if not entirely on allegations, not of acts, but 
of omissions necessarily raised difficult questions as to what standard of 
care each accused could reasonably have been expected to observe. The 
Prosecution claimed that the accused, each “ according to his function ", 
had been guilty of such a gross and criminal disregard of their duties towards 
these defenceless Polish infants as to show a total disregard as to whether 
they lived or whether they died, and were therefore guilty under the charge. 

For various accused it was argued that they had done all that they could in 
the difficult position as regards accommodation, transport, suitable labour 
and medical services which resulted from the war. For Noth it was claimed 
that he had no power to alter a state of affairs which was actually under the 
control of the Nazi party. 

The Court refused to support the allegation of the Prosecution in all cases. 

For instance, the Prosecution, while pointing out that Muller had, unlike 
Demmerick, Flessling and Gerike, never assumed the care of the children, 
submitted that Muller was neglectful in his functions as chief Nazi in the * 

village, and that he thus " did contribute to the whole miserable affair and 
allowed it to go forward." Ortsgruppenleiter Muller was nevertheless 
acquitted. So also was the Burgomeister, Noth, who, according to the 
Prosecution's submission, turned a blind eye to the home, while he and the 
Ortsgruppenleiter together could have done much to relieve the conditions 
and death-rate therein. On the other hand, the Court inflicted a term of 
ten years' imprisonment on Dr. Demmerick, who had never received official 
instructions to tend the babies but who, according to the Prosecution, had 
by his acts " assumed the care of those children in place of their mothers 

It is to be noted Article 46 of the Hague Convention No. IV of 1907, 
which was drafted at a time when deportations for forced labour on the 
scale carried out by Nazi Germany could not have been contemplated, 
strictly speaking applies only to the behaviour of the occupying Power 
within occupied territory. Nevertheless, it is clear that the general rule laid 
down therein must be followed also in respect of inhabitants of occupied 
territory who have been sent into the country of the occupant for forced 
labour, as had the mothers of the children who were sent to the Velpke 
home, and to children born to them while in captivity. It was pointed out 
by the Prosecutor that such deportation was itself contrary to international 
law, as was stated in Oppenheim-Lauterpacht, International Law, Vol. II, 6th 
Edition, on pp. 345-6, in the following passage : 

. .. there is no right to deport inhabitants to the country of the 
occupant, for the purpose of compelling them to work there. When 
during the World War the Germans deported to Germany several 
thousands of Belgian and French men and women, and compelled them 
to work there, the whole civilized world stigmatized this cruel practice 
as an outrage." 

It could have been argued by the Defence in the present case that the 
offence of deportation was committed by persons other than the accused ; 
nevertheless, it seems reasonable to assume that the inhabitants of an 
occupied territory keep their rights under international law when forced 
to leave their own country, even though this is not expressly provided in 
the Hague Convention. Indeed, the Tribunal which conducted the Justice 


Trial stated clearly that the transfer of " Night and Fog ” prisoners front 
occupied territories to Germany did not cleanse the ” Night and Fog 
Plan of its iniquity “ or render it legal in any respect ".(*) 

Similarly, the Judge Advocate acting in the Trial of Georg Tyrolt and 
others by a British Military Court, Helmstcdt, 20th May-24th June, 1946, 
said of the victims of the offences charged in that case : “ Quite obviously 
if it is wrong to show lack of respect to their family life and individual life 
in their own country, you cannot get out of that obligation simply by taking 
them to your country and then ill-treating them there." 

The last-mentioned trial is indeed a useful parallel to the Velpke Children s 
Home Case. The charge against the accused was one of “ Committing a 
War Crime in that they at Wolfsburg, and Ruehen, Germany, between the 
months of April, 1943. and April, 1945, in violation of the laws and usages 
of war, were concerned in killing by wilful neglect a number ot children ot 
Polish and Russian nationals.” The general facts of the case were also 
very similar to those in the trial of Gerike and others and again concerned 
the operation of a children's home. In his closing address the Prosecutor 
quoted the first three passages from Archbold which are cited above! 2 ) and 
added : 

“ In a war crime we do not have to distinguish in charging a person 
between murder and manslaughter. To kill infant children who are 
admittedly helpless and in their care either by premeditated neglect or 
by wicked neglect is equally a war crime whether it be murder or man¬ 
slaughter, but it is for you to decide in the case of each accused which 
degree is applicable to each accused.” 

The Judge Advocate referred to the Prosecutor's words as follows: 

“ Again, I have no quarrel whatever with the authorities that Major 
Draper cited to you in support of his contention that these accused, if 
they did what is alleged against them, come within the doctrines of our 
English law regarding the standard of behaviour that must be expected 
of persons who undertake the care of young children. ... I agree 
with those submissions in law that he has made to you. and my advice 
to you is that they are sound and that they should govern your decisions 
when you come to consider the verdict. Either of those standards 
would include the wording of the charge in this case, namely ‘ concerned 
in killing by wilful neglect ’ and the final question of w hich of those two 
standards any one of those accused neglected to observe, if any of them 
did, can only affect, in my opinion, your sentence at a later stage and 
not your verdict." 

Death sentences were passed on the accused Dr. Korbel, who had been 
responsible for the medical care and health of the children, and on Ella 
Schmidt, a nurse in whose charge they were placed. A sentence of five 
years’ imprisonment was passed on Liesel Bacher, a nurse who also had 
charge of the infants for a period. Seven others accused were found not 
guilty. The findings and sentences were confirmed. 

(‘) See p. 56 of Vol. VI of this series. Regarding deportation, see also p. 75, and 
pp. 53-61 of the present volume. 

( s ) See p. 78. 
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POLISH LAW CONCERNING TRIALS OF WAR CRIMINALS 


1. SUBSTANTIVE LAW 

1. THE BASIC PROVISIONS 

The first legal measures concerning the responsibility for crimes com¬ 
mitted in connection with the war, i.e., for war crimes, war-treason and 
collaboration with the enemy, were enacted in Poland at the time when the 
war-battles between the Russian and German forces were at their peak, and 
only a small part of the Polish territory had been liberated from the enemy. 
These measures were contained in a Decree promulgated by the Polish 
Committee of National Liberation on the 31st August, 1944, concerning the 
punishment oj Fascist-Hitlerite criminals guilty of murder and ill-treatment 
of the civilian population and of prisoners of war, and the punishment of 
traitors to the Polish nation. (Official Gazette No. 4, of 13th September. 
1944.K 1 ) 

This Decree, which was of a general nature provided, in a few articles, 
measures for the punishment of war crimes, and of offences against the 
civilian population in contravention of international law committed by 
Polish nationals and aliens. The offences which came within the scope of 
this Decree were the following: 

la) murder of civilians and of prisoners of war. their ill-treatment and 
persecution ; 

{h) arrest and deportation of persons wanted or persecuted by the 
occupying authorities for whatever reason it may be, save their 
prosecution for common law crimes, including such acts committed 
against persons residing on Polish territory irrespective of their 
nationality or race ; 

(c) blackmail with intent to profit under threat of arrest or handing over 
to the occupying authority. 

For all crimes mentioned under (a) and (h) the death penalty was provided, 
loss ol public and civic rights, forfeiture of property being incidental to it ; 
lor crimes indicated under (c)—imprisonment up to 15 years or for life. 

According to further provisions of this Decree, service with the occupying 
authority, obedience to superior orders or compulsion did not exempt from 
responsibility. The latter rested also upon persons who attempted, abetted 
or assisted in the commission of the crimes. 

The jurisdiction over crimes mentioned above was exercised by Special 
Criminal Courts consisting of one professional judge and two lay-judges. 
The judgments of the Courts were final ; the procedure applied was, with 
some exceptions, that laid down in the Code of Criminal Procedure. The 


* t ^ , ,nI' 1 ear I !. cr stJBC of ,he vv; ; r ,tlc Po,lsh Government in London enacted on 30th 
Th rJ 943, a P c i rce ^frninu the responsibility fur war crimes (Official Gazette, No. 3). 
P 1 ' s Decree-which could be regarded as a comparatively good codification of offences 
!2? r '^Hh.!^,^“ t 3 ; 1, n, ,' 0n a 0ri 'i ,er,,a,, °n al Law ", was not, however, put into operation 
courts^ ^' ral,on P°* ar, d an ^ ,s not applicable to war crimes trials held by Polish 
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defendant had to appear with counsel of his own choice or one appointed 
ex officio by the Court (Decree of 12th September, 1944, concerning Special 
Criminal Courts, Official Gazette, No. 4). 

It is to be noted that the provisions of the above Decree had in many 
respects a restricted application, such as, for instance, that in regard to some 
of the acts they were applicable only to crimes and offences on Polish terri¬ 
tory. By the subsequent Decrees of 16th February, 1945 (Official Gazette. 
No. 7) and of 10th December, 1946 (Official Gazette, No. 69)0) certain 
important changes were made in the text of the Decree of 31st August, 1944. 
which have finally been embodied in the consolidated text of that Decree 
contained in the Schedule to the Proclamation of the Minister of Justice 
dated 11th December, 1946 (Official Gazette. No. 69, item 377). The 
provisions of this Decree are now applicable to criminal acts committed 
bqjwcen 1st September, 1939 and 9th May, 1945. 

• At the same time the Special Criminal Courts have been abolished by the 
Decree of 17th October, 1946 (Official Gazette, No. 59), and the jurisdiction 
over all crimes committed in connection with the war, except those for the 
trial of which the Supreme National Tribunal was set up, has been entrusted 
to ordinary criminal courts. 

The Supreme National Tribunal was established by the Decree of 
22nd January, 1946 (Official Gazette, No. 5), inter alia , for the trial of 
persons who, in accordance with the Moscow Declaration of 1st November. 
1943, will be surrendered to the Polish prosecuting authorities for crimes 
committed on Polish territory during enemy occupation. By the Decree 
of 17th October, 1946 (Official Gazette, No. 59), the jurisdiction of this 
Tribunal has been extended to all war criminals who are handed over to 
Poland for trial, and over all war crimes irrespective of the place of their 
commission. Finally, certain changes concerning the procedure and 
evidence have been made by the Decree of 1 Ith April, 1947 (Official Gazette, 
No. 32). 

It should also be noted that on 25th September, 1945. the Polish Govern¬ 
ment expressed its adherence to the London Agreement of 8th August. 
1945, for the Prosecution and Punishment of the Major War Criminals of the 

* European Axis.( 2 ) The Proclamation of the Government concerning this 
adherence has been ratified by the Polish Parliament on 25th June. 1947. 

. and the texts of the Agreement and the Charter of the International Military 

Tribunal published in the Official Gazette on 14th October, 1947 (No. 63). 
As to the legal effect of the London Agreement on the Polish system of 
criminal law,"it should be pointed out at once that in accordance with the 
view expressed formally by Polish judicial authorities and with the prevailing 
opinion of Polish legal writers, this Agreement is now binding in Poland as 
a part of the law of the land, as is the case with all international treaties and 
conventions concluded and/or ratified by Poland, provided they have been 

. promulgated in the Official Gazette. 


(‘) These Decrees have been enacted by the Council of Ministers of the Polish Pro¬ 
visional Government, and approved by the National State Council. 
p.) h.M. Stationery Office, Miscellaneous No. 10 (1945), Cmd. 666S. 
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2. OFFENCES AND THEIR Pl'NISHMENT 

Articles I and 2 of the consolidated text of the Decree of 1944 read as 

follows: 

Article 1. “ Any person w ho, assisting the authorities of the German 
State or of a State allied with it: 

(1) took part in committing acts of murder against the civilian 
population, members of the armed forces or prisoners of war ; 
or 

(2) by giving information or detaining, acted to the detriment of 
persons wanted or persecuted by the said authorities on political, 
national, religious or racial grounds—is liable to the death 
penalty.” 

Article 2. '■ Any person who. assisting the authorities of the German 
State, or of a State allied with it, acted in any other manner or in any 
other circumstances than those indicated in Article t to the detriment 
of the Polish State, of a Polish corporate body, or of civilians, members 
of the armed forces and prisoners of war—is liable to imprisonment 
for a period of not less than three years, or for life, or to the death 
penalty.” 

The provisions of these two articles, as is also the case in regard to other 
provisions of the Decree, should be read in conjunction with the terms of the 
Criminal Code of 1932 (Official Gazette, No. 60), but only in so far as this 
Decree which is a lex posterior specialis does not provide otherwise (Article 
92 of the Criminal Code).(’) 

Inasmuch as the jurisdiction of Polish Courts over crimes committed by 
foreigners and stateless persons is concerned, the following provisions of the 
Civil Criminal Code should be quoted : 

Article 3, Para. 1. “ Polish criminal law is applicable to all persons 
who committed a crime on the territory of the Polish State or on board 
a Polish sea or air craft. As territory of the State are also considered 
the inland and coastal waters as well as the air over such territory.” 

Article 5. ” The Polish Criminal Law is applicable to foreigners 
who committed a crime abroad directed against the welfare or interests 
of the Polish State, a Polish citizen or a Polish corporate body.” 

Article 6, Para. I. “ Criminal responsibility for an act committed 
abroad is conditioned upon whether the act is considered as criminal 
by the law- in force in the territory where it has been committed.” 

Article 8. “ Irrespective of the law in force on the territory where 
the crime has been committed and of the citizenship of the offender, 
Polish Criminal Law is applicable to persons who committed the follow¬ 
ing crimes abroad : 

(а) a crime against internal or external security of the Polish State, 

(б) a crime against Polish authorities or Polish officials, 

O Article 92 reads : 

“ The provisions of the general part of the present Code are applicable to crimes 
and offences, as well as to penalties and protective measures envisaged in other laws, 
if the latter do not provide otherwise." 
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( b ) false testimony whilst giving evidence to Polish authorities.” 

Article 9. “ Irrespective of the law in force in the territory where 
the crime has been committed, Polish Criminal Law is applicable to 
Polish citizens and foreigners, whom it was decided not to extradite, in 
case they committed one of the following crimes abroad : 

(a) piracy; 

( b ) counterfeiting of currency, public securities and bank notes ; 

(c) slave traffic ; 

(d) traffic in women and children ; 

(e) committing an act which can cause general danger with intent 
to cause such a danger ; 

(/) traffic in drugs ; 

(g) traffic in pornographic publications ; 

« ( h ) any other crime envisaged in international agreements concluded by 

the Polish State.'\ l ) 

Article 10, Para. 1. “ Polish Criminal Law is applicable to foreigners 
who committed a crime abroad not enumerated in Articles 5, 8 and 9, 
if the offender happens to be on the territory of the Polish State and it 
was decided not to extradite him, provided the conditions stipulated 
in Articles 6 and 7 arise. 

Para. 2. Prosecution is initiated at the instance of the Minister of 
Justice.” 

There is, of course, no need to elaborate here the fact that Polish Criminal 
Law is applicable to all Polish citizens who committed crimes abroad 
(Article 4).( 2 ) However, it is to be pointed out at once that of the provisions 
of the Criminal Code quoted above, only Article 6 has not been made appli¬ 
cable to criminal acts defined in the Decree of 1944 (Article 8 of the Decree). 
And this for obvious reasons. It is true that the majority of the crimes 
enumerated in this Decree were recognized as criminal acts also by the law 
of the German State, and of the States allied w ith it, but in the circumstances 
in which they have been committed and in view of the interests they served, 
in most of the cases they would not have been considered by the authorities 
of those States as illegal and punishable. 

Article 1 of the Decree should be interpreted to the efTect that the responsi¬ 
bility lies not only with persons who committed the criminal acts, but also 
with those who were accomplices to, or attempted and abetted, their 
commission. On the other hand, a restrictive interpretation is to be placed 
upon para (2) of this article. This follows from Article 6 of the Decree 
which provides: 

“ To inform against or to hand over to the German State, or to a 

State allied with it, persons wanted for a common crime is not punish¬ 
able, provided the person responsible for giving information or handing 
• over acted in the greater public or private interest.” 

(■) Italics in Art. 3 and 9 introduced. 

(*) Jt is also applicable to persons who since the commission of a crime have changed 
their Polish nationality, or who after the criminal fact acquired Polish citizenship. 
(Article 4, para. 2.) 
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From the wording of Articles 1 and 2, and in particular from the words 
" civilian population ", " civilians " and “ persons ” it appears that these 
provisions envisage responsibility for acts which have been committed not 
only against Polish citizens, but also against all other persons irrespective 
of their nationality, including German nationals who were wanted or 
persecuted on political, religious or racial grounds. 

It will be observed that Article 2 of the Decree has a very wide applica¬ 
tion as within its provision would come all acts considered as criminal by 
municipal and international law, other than those enumerated in Paras. (1) 
and (2) of Article 1. 

As to the punishment envisaged in Article 1, it is to be noted that this 
provision is the only one of all the Polish legislative acts, now in force, which 
gives the courts no other choice but to inflict the death penalty. 

VV hile Articles 1 and 2 of the Decree are concerned with crimes committed 
in the interest of the enemy states by “ assisting " the authorities of those 
slates in the commission of the crimes. Article 3 deals with criminal acts 
which arc free from such qualification. It reads: 

Article 3. " Any person who, taking advantage of the conditions 
created by the war. compelled persons to act under threat of persecution 
by the authorities of the German State, or by a State allied with it, or 
acted in any other manner to the detriment of persons wanted or 
persecuted by the said authorities—is liable to imprisonment for a 
period of not less than three years, or for life." 

From the above it is clear that contrary to the position created by the law 
as contained in Articles 1 and 2, within the provision of Article 3 would 
come mostly, but not exclusively, criminal acts committed by Polish citizens 
and on Polish territory. As regards the " conditions created by the w r ar ”, 
two such conditions are to be taken into consideration. One is of a general 
nature and pertains to all Polish citizens, namely, the lack of legal protection 
ol the national authorities and, partly, lack of'the law itself inasmuch as it 
had been repealed by the German authorities, as well as the virtual elimina- 
tl0n ° as a conception ot the community organized according 

to t ic aw ot the land ; the second condition relates to the factual situation 
in w ic the \ictims ot the criminal acts have found themselves according 
to the circumstances of each indiv idual case. 

3. MEMBERSHIP OE CRIMINAL ORGANIZATIONS 

In this respect Article 4 of the Decree of 1944 contains the following 
provisions: 

} Any person who was a member of a criminal organization 
'! '\r i° r r e 1 C0 .® ruzed ^ *h e authorities of the German State or of a 
State allied with it, or by a political association which acted in the 
interest of the German State or a State allied with it—is liable to 
imprisonment lor a period of not less than three years, or for life, or 
to the death penalty. 

Para. A criminal organization in the meaning of para. 1 is a 
group or organization: 
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(a) which has as its aims the commission of crimes against peace, 
war crimes or crimes against humanity ; or 

(b) which while having a different aim, tries to attain it through the 
commission of crimes mentioned under (a).” 

“ Para. 3. Membership of the following organizations especially is 
considered criminal: 

(a) the German National Socialist Workers’ Party (National 
Sozialistische Deutsche Arbeiter Partei—NSDAP) as regards 
all leading positions, 

(h) the Security Detachments (Schutzstaffeln-SS), 

(c) the State Secret Police (Geheime Staats-Polizei—Gestapo). 

(d) the Security Service (Sicherheits Dicnst—SD)." 

The above provisions have been introduced in the consolidated text ot 
the Decree in December, 1946, in order to bring Polish municipal law into 
line with the developments which, in the meantime, have taken place in 
international criminal law. in particular, in connection with the London 
Agreement of 8th August, 1945, and the Judgment of the Nuremberg 
Tribunal. Therefore, in interpreting the conceptions and notions referred 
to in Article 4, one would have recourse to these international documents. 

From the rule laid down by Article 10 of the Nuremberg Charter! 1 ) it 
follows that since the ratification of the London Agreement by Poland, 
whenever a person is tried on a charge of membership in a group or organiza¬ 
tion the criminal character of which was under examination of the Nurem¬ 
berg Tribunal, the Polish Courts are in law bound by the findings ol the 
Tribunal and cannot re-examine the question ol the criminal character ol 
the organization dealt with in the Judgment. Thus, the findings of the 
Tribunal create for the Polish court a prrrsumptio iuris ac dc lure which 
cannot be invalidated. 

On the other hand, it is clear from the law as laid down in Para. 2 of Article 
4 of the Decree that Polish courts are not bound by the fact that certain other 
groups or organizations have not been indicted and adjudicated as criminal 
within the meaning of the Charter. In these cases the Polish court may 
declare such groups or organizations to be criminal within the Polish 
jurisdiction. Accordingly, the practice of Polish courts has declared to be 
criminal some other Nazi groups or organizations w hich displayed particular 
zeal in occupied Poland, such as the leadership of the German civil adminis¬ 
tration in the so-called General Government, members of the concentration 
camp staff at Auschwitz, officials of the administration of the Lodz 
ghetto, etc. This contention and practice is also based on the tact that 
para. 3 of Article 4 is not exhaustive and the organizations mentioned therein 
are enumerated only exempli causa. 


( ) A h h ^re a g rOU P or organization is declared criminal by the Tribunal the 
competent national authority of any Signatory shall have the right to bring indoiduals 
to trial lor membership therein before national, military or occupation courts. In any 
such case the criminal nature of the group or organization is considered proved and 
shall not be questioned." 
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4. necessity and superior orders 

The Decree contains in para. 1 of Article 5 the following provision : 

” The fact that an act or omission was caused by a threat or order, or arose 
out of obligation under municipal law, does not exempt from’ criminal 

responsibility.” 

In accordance with para. 2 the Court in such a case may mitigate the 
sentence " taking into consideration the circumstances of the perpetrator 
and of the deed However, if the Court would decide to mitigate the 
sentence to the extent as to convict the accused to imprisonment not exceeding 
two years, the court will then not be in the position to avail itself of the power 
given to it by Article 61 of the Criminal Code, which provides that in such 
cases the Court may suspend, in certain circumstances, the execution of the 
sentence for a period from 2-5 years. This follows from Article 8 of the 
Decree which provides that Article 61 of the Criminal Code is not applicable 
to criminal acts defined in the Decree. 

5. ADDITIONAL PENALTIES 

Apart from the penalties prescribed by Articles l^t the Court is under 
obligation, in accordance with Article 7 of the Decree, to pronounce the 
following additional penalties in all instances when sentence is passed for a 
crime defined in this Decree : 

" (a) loss of public and civic rights, 

(6) forfeiture of all property of the sentenced person. The ownership 
of the forfeited property is to be taken over by the Treasury, with 
t e proviso that the rights of third persons are to be safeguarded 
to an extent not exceeding the value of the forfeited property ; 
t ie rights, however, arising from intestate succession, from pro- 
visions made in a will or from a donation made after the crime 
as been committed are not to be taken into account; the 
or eiturc docs not apply to objects excluded by law from seizure ; 
all legal acts made with the purpose of saving the property from 
forfeiture are null and void.” 

6. POLISH LEGAL APPROACH TO WAR CRIMES 

from tlw foregoing it appears that the Polish attitude towards the treat* 
omt?! h m ^ r Lr,m ' na,S , follows general continental practice that before 
,r S |"," n ls ln lc,et h an individual offender must be shown to have 
. S ° me Sp f fic P rovision of Polish municipal law.(*) An 

o?mi'-rn !, n ar | a r ,StlC °u '!* Polish » 'hat the violation of any set 

cl ru Cs or l ^ e * aws an d customs or war need not be shown. 

in^onneS l ^ !t e r° Visi0m ° f thc .°«-'ree dealing with crimes committed 
define the terim'“ ° War a ^, dcscnbe d ' n 'he preceding sections do not 
o? th s law Z ■ , r u nmC , and “ war criminal ”• hut from the spirit 
able are ° ° ^ at ounces which have been made punish- 

customs oftr °' P °' ish ' aW as are not J-tified by the laws and 


(') Cf Vol. Ill of this series, pp. 81-83. 
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The scope of the term tear crime which can be derived from the Polish 
special legislation seems, however, to be wide enough to include within this 
notion any violation of the laws and usages of war committed during the 
late war. This follows, in particular, from the wording of Article 2 of the 
Decree of 1944, by which any act other than those enumerated in Article 1 
and committed to the detriment of the Polish State, Polish corporate body 
or of any individual persons, has been made punishable. This follows 
also, as will be shown later, from the scope of the jurisdiction which has 
been given to the Polish Supreme National Tribunal. The latter has the 
power to deal with all crimes committed by persons w ho, according to the 
Moscow Declaration, are handed over to Poland for trial. 

Neither has the Polish special legislation, in principle, separated the acts 
constituting crimes against humanity from the group of offences coming 
within the notion of war crimes proper. This has only partly been done in 
para. 2 of Article 1, in regard to some specific offences arising out of giving 
information on, or detaining of. persons wanted or persecuted on political, 
racial or religious grounds. 

Thus, all acts which because of the particular circumstances, personal or 
factual, connected with their commission come within the notion ot crimes 
against humanity, have been absorbed by the general wording of Articles 1 
to 3 and with only a few exceptions constitute simultaneously war crimes 
in the narrower sense. They are. of course, restricted to crimes committed 
durine the war in view of the fact that the application of the law as contained 
in the Decree has been limited to acts committed between 1st September, 
1939 and 9th May, 1945. In so far as victims of enemy nationality are 
concerned, they are further restricted to crimes committed on Polish territory 
in view of what has been said already in regard to the jurisdiction of Polish 
courts.(’) 

At the same time, however, the notion of crimes against humanity which 
could be derived from the provisions of the Polish war crimes legislation, 
seems to be much wider than that implied in the Charters of the International 
Military Tribunals at Nuremberg and Tokyo. W.ien interpreting the 
meaning of the relevant provisions of these documents, it has always been 
assumed that a large body of victims is essential in order to classify the acts 
as crimes against humanity.! 2 ) The analysis already made in Section 
seems to indicate that according to Polish law this particular characteristic, 
which constitutes one of the differentia specifica between crimes against 
humanity and war crimes proper is not essential, although not unimportant. 
That is why a crime against humanity can also be perpetrated when t c 
offence has* been committed against an individual person. It would seem 
only essential in such cases that the offence was committed because the 
victim concerned belonged to a particular national, racial or religious group, 
or because of the victim’s political convictions, ln other words, the existence 
of the dolus specialis on the part of the offender must be established. 

(-1 See SC '(a) >r E" Schv.elb' Crimes Against Humanity. The Brilish A ear Book ot Inter¬ 
na non^Law 1946 P 191 ; (b) ). Litawski, The Development of the Concept of Crimes 
XZt^nJit ^The History of the United Nations War Comes Comm,ss,on and the 
Development of thc Laws of War, London, 1948. 

• 
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Vet the Polish special legislation dealing with the heritage of war has at 
great length dealt with the types of offences which come within the notion 
of crimes against humanity, though not in the technical sense of the term as 
it i> understood by the international enactments. This has, however, been 
done on a different plane and in a manner somewhat independent from the 
main trend of international developments which have actually taken place 
in the sphere of the retributive action against war criminals. We have in 
mind here the special Decree of 13th June. 1946, concerning crimes particularly 
dangerous in the period of the reconstruction of the State (Official Gazette, 
No. 30), which contains a number of interesting provisions dealing with 
such types ol acts as to a great extent correspond with crimes against 
humanity. The definition of those acts has, however, been completely 
separated Irom the notion of war crimes as they involve offences committed 
not in connection with, or during the war, but in peace-time, i.e. aftei the 
conclusion of hostilities. Therefore, any further elaboration of this particular 
tvpe ol crimes against humanity is considered to be outside the scope of this 
report. 

Nor does the Polish war crimes legislation contain a definition or reference 
\o crimes against peace (except for the case of criminal organizations). 
This has not. however, been an obstacle preventing the Polish courts from 
dealing with these types of crimes. In such cases the problem of criminal 
acts coming within the notion of crimes against peace can easily be solved 
within the tramework ot Polish municipal law r which is satisfying the require¬ 
ments of Polish retributive action. 

In this respect the Criminal Code ot 1932 contains a set of provisions 
concerning olfenccs against the security and integrity of the State which 
urge v correspond to the cssentialia of the notion of crimes against peace, 
and taken in conjunction with the law contained in the Decree of 1946 
concerning the establishment of the Supreme National Tribunal have 
substantially provided a sufficient basis on which the Polish Courts can deal 
with this type of crimes. 


Some of the provisions ol the Criminal Code referred to above read as 
follows : 

Article 93, Para. I. He, who attempts to deprive the Polish Stale 
o its independence or to separate part of its territory—is liable to im¬ 
prisonment lor a period of not less than ten years, or for life, or to the 
death penalty.” 

t l ' le - "* 1 ° a * tcm P ts t0 change by force the political structure 
°, e ° ls ■ late is liable to imprisonment for a period of not less 
than ten years or lor life.” 

Article 96. He, who undertakes steps or action preparatory to the 
commission of crimes defined in Articles 93, 94 and 95—is liable to 
imprisonment up to ten years." 

Ankle 98. He, who with the view to commit crimes defined in 
Articles 93. 94 and 95 : 

(a) conspires with persons acting in the interest of a foreign State 
or ot an international organization, or 


I 

L 
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(h) assembles armament equipment—is liable to imprisonment for 
a period not less than five years.” 

Article 99. “ He, who conspires with persons acting in the interest 
of a foreign State or an international organization with a view to causing 
acts of war or any other hostile acts against the Polish State is liable 
to imprisonment for a period of not less than ten years. 

It may also be of interest to recall here that Poland in 1932 was one of 
the first countries to include in her municipal legislation a measure providing 
for the punishment of the instigators of the waging of a war of aggression. 
The relevant Article 113 of the Polish Criminal Code reads: 

“ p a ra. 1. He, who publicly incites to wage a war of aggression— 
is liable to imprisonment up to five years. 

“ Para. 2. Prosecution is initiated only if the act defined in Para. 1 is 
recognized as criminal by the laws of the States against which the 
incitement is directed." 

From the foregoing it will appear that the Polish special legislation 
dealing with crimes committed in connection with the war comprise in fact 
all the three categories of war crimes in the wider sense ot the term, as 
envisaged by the international enactments now' in torcc, namely, war crimes 
proper, crimes against humanity and crimes against peace, although these 
specific types of crimes have not been specifically defined by Polish law and 
have only been referred to in a general way in those provisions ol the Decree 
of 1944 which deal with criminal organizations.! 1 ) 


H. COURTS AND PROCEDURE 
A. The Supreme National Tribunal!*) 

1. THE JURISDICTION, COMPOSITION AND FUNCTIONS OF THE TRIBUNAL 

According to Article 6 of the Decree of 1946. the following crimes are 
within the jurisdiction of the Supreme National Tribunal . 

tn\ Primes envisaged by the Decree of 22nd January. 1946, concerning 
the responsibility for the defeat of Poland in September. »939. and 
for Fascist activities in public life (Polish Official Gazette, No. 

item 46); 

(h) Crimes committed by persons, who in accordance with the Moscow 
Declaration signed by the United States, the U.S.S.R. and Great 
Britain, will be surrendered to the Polish authorities. 

Until 16th April. 1947. when the last changes in the Decree of 1946 came 
into 'force the Prosecutor of the Supreme National Tribunal had the power 
to exercise discretion in transferring some of the cases within the Tribunal 


As to the place of these international enactments in the Polish municipal law. and 
\ ,_,_in uvimn in fine. P. NJ. 


m Ac »o the place ot unac £ 

their binding force, reference has been made* m •j, 
.ii tnimdiirtorv remarks concerning this triounai, sec see 


P. 83. 
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jurisdiction for trial before the common law courts (The District Courts). 
Since that date, however, this discretion can be exercised only as regards 
crimes indicated under (o) above. This means that henceforth all war 
criminals who have been surrendered to Poland for trial must be dealt with 
by the Supreme National Tribunal. 

From paragraph ( b) it follows that the Tribunal is competent to try all 
offences for which war criminals are surrendered, i.e., offences which come 
within the notions of war crimes, crimes against humanity and crimes against 
peace. These offences have, of course, to be adjudicated in accordance 
with the law laid down in the Decree of 1944, which has been presented and 
discussed in Part I. 

Article 1 of the Decree 1946 provides that the seat of the Tribunal should 
be the same as that of the Supreme Court, i.e., Warsaw. This, however, is 
no bar to the Tribunal to hold trials in different parts of the country. In 
fact, and for obvious reasons, the Tribunal has tried many cases in various 
districts of Poland, thus pursuing the policy that the more notable war 
criminals should pay for their abominable deeds in places of their com¬ 
mission. Thus, for instance, the trial of Governor Fischer was held in 
Warsaw, of Gauleiter Greiser in Poznan, of Gauleiter Forster in Danzig, of 
the staff members of the Auschwitz concentration camp, in Cracow, and 
so forth. 

The First President of the Supreme Court acts as President of the Supreme 
National Tribunal. The judges and the prosecutors are appointed by the 
Presidium of the National Council on the recommendation of the Minister 
of Justice from among persons possessing judicial qualifications (Article 3). 

The Tribunal sits in public sessions with three professional judges and 
tour lay-judges. The latter arc chosen from the list of lay-judges compiled 
by the Presidium of the National Council from among members of Parlia¬ 
ment. In discharging their functions, the lay-judges are independent and 
subordinate only to the laws : at the trial, they have the same rights and 
duties as professional judges of the Tribunal (Articles 3 to 5). 

The sessions of the Tribunal are presided over by the President or by a 
judge assigned by him. The votes arc ascertained by the presiding judge 
who starts with the youngest in age, and casts the last vote himself 
(Article 4). 

2. TRIAL PROCEDURE 

Article 8 of the Decree 1946 lays down the rule that trials before the 
Supreme National I ribunal are conducted in accordance with the provisions 
of the Code of Criminal Procedure of 19th March, 1928, subject to the 
special regulations provided by the Decree. 

The special regulations governing the pre-trial procedure contained in 
Articles 9 and 10 of the Decree read as follows : 

Article 9. “ 1 . In cases coming w'ithin the jurisdiction of the Supreme 
National Tribunal, the Prosecutor of the Supreme National Tribunal 
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may order the arrest of the accused or impose other movement restric¬ 
tions. A complaint against the Prosecutor's decision may be lodged 
with the Supreme National Tribunal. 

2. Investigation of crimes may be conducted by the Prosecutor of 
the Supreme National Tribunal directly, or through the Prosecutors of 
District Courts, the public security authorities, or the militiamen ; some 
parts of the investigation may also be delegated by him to the juges 
d'instruction or to the County Court judges. 

3. At the instance of the Prosecutor of the Supreme National Tribunal 
an inquiry can be conducted. Competent to conduct the inquiry is 
that of the juges d'instruction to whom the request has been directed 
by the Prosecutor of the Supreme National Tribunal. 

4. The provisions of Articles 164 para. 1 and 169, 171 and 172 of the 
Code of Criminal Procedure, and those concerning the rights to object 
to the indictment shall not apply.” 

Article 10. “ In order to make the impending penalty of confiscation 
or fine effective, the Prosecutor of the Supreme National Tribunal may 
seize during the investigation the whole or part of the accused's property. 
An appeal against the Prosecutor's decision may be lodged with the 
Supreme National Tribunal.” 

The articles of the Code of Criminal Procedure mentioned in Article 9 
para. 4 above, the application of which has been thus waived in dealing 
with war criminals, provide that a provisional arrest of a person suspected 
of a crime or offence can only be made upon the Court s warrant; they also 
provide for certain limitations of time in conducting preliminary investiga¬ 
tions and inquiries by the Prosecution. 

A typical trial before the Polish Courts would be made up of the following 
parts which would take place in the order indicated : 

(u) The reading of the Indictment. 

(/>) First speech by the Prosecution, outlining the case. 

(<•) The questions to the accused : “ Guilty or not guilty , and what 
preliminary explanations he would like to submit to the C ourt. 

(d) Statement by the accused or his counsel if desired. 

(e) Evidence by experts. 

(f) Evidence by witnesses and of documents produced by the Prosecu¬ 
tion including evidence given under cross-examination. 

(g) Similar evidence for the Detence. 

(It) Closing address by the Prosecution. 

(/) Closing address by the Defence. 

(/) Closing statement by the accused. 

{k) Additional addresses by the Prosecution and the Delencc, and 
additional statements by the accused, il desired. 

(/) Adjournment of the Court to discuss and decide the case in camera. 
(ni) The pronouncement of the sentence in open court. 


i 
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As a rule, all trials are held in public. The Court may, however, order 
that the whole trial or part of it be held in camera if the proceedings in open 
court would offend against good morals, cause public disturbance or disclose 
circumstances which should be kept in secrecy from the point of view of the 
security of the state or other important public interest. In such cases only 
a restricted number of persons indicated by the Prosecution and the accused, 
other than those taking part in the trial, can be present at the proceedings. 
In any case, the pronouncement of the sentence must be made in open 
court (Code of Criminal Procedure. Articles 316, 317, 320 and 321). 

3. THE POSITION AND RIGHTS OF THE ACCUSED 

The Decree of 1946 contains the following provisions : 

Article 12. “ I. At the trial, the defendant must appear with counsel. 

If he docs not choose one, the President of the Supreme National 
Tribunal is to appoint a counsel ex officio from among the advocates 
residing in Poland. 

2. Any Polish citizen may be appointed counsel by the defendant ; 
if, however, the latter seeks to appoint counsel from among persons not 
mentioned in Article 86 of the Code of Criminal Procedure, such an 
appointment must be authorized by the President of the Supreme 
National Tribunal. 

3. Any person appointed counsel ex officio is entitled to a remunera¬ 
tion for the duties performed and the loss of time involved ; the amount 
is to be fixed according to the discretion of the Supreme National 
Tribunal.” 

Article 13. “ 1. The tact that the person to be indicted has not been 
apprehended is no bar to hiding the indictment and to holding the trial 
in his absence. The judgment will not be regarded as having been given 
in absentia .( 1 ) 

2. In cases envisaged in para. 1 : 

(</) the accused's father, mother, guardian, husband, wife, children, 
brothers or sisters shall have the right to appoint counsel ; 

(/>) any trial concluded by a valid sentence may be reopened in favour 
of the person found guilty if new facts and fresh evidence, 
previously unknown to the Tribunal, are submitted, provided 
that they establish cither in themselves or in conjunction with 
other facts or evidence, that he is not guilty or has been sentenced 
for a crime graver than that which he actually committed.” 

Article 86 of the Code of Criminal Procedure, mentioned above, lays 
down the rule that only the following persons can act as Counsel before 
any court exercising its jurisdiction w ithin the frontiers of the Polish State : 
(u) persons appearing on the list of advocates in Poland ; (/>) professors and 
lecturers in laws at one of the Polish universities or academic schools 
approved by the State. 


( ) The latter sentence should be understood in the sense that the provisions or the 
Code ot Criminal Procedure as to conditions and limitations under which such verdicts 
can be pronounced, are not applicable in war crimes trials. 


ANNEX 


95 


As to other safeguards of the rights of the accused, it is to be noted that 
the accused has the right to be present during all stages of the taking of 
evidence and to make any observations and give any explanations desired by 
him (Code of Criminal Procedure, Articles 335 and 337). 

In the event of a conflict between the interests of several accused charged 
in the same case, a corresponding number of Counsels for the Defence are 
appointed (Code of Criminal Procedure, Article 92). In any case the 
accused cannot have more than three defending Counsels (Article 84). 

The accused is. of course, considered innocent until proved guilty. The 
burden of proof lies entirely with the prosecution. Moreover, it is the duty 
of the Court to ensure that the case in hand is fully examined. 

4. RULES OF EVIDENCE 

The accused is under no legal obligation to give evidence himsell and if he 
does so he is not on oath (Code of Criminal Procedure, Article 81). If the 
statements made by the accused during the trial conflict with (is state¬ 
ments during the preliminary investigations, or if he refuses to give 
any evidence or states that he does not remember certain points, the previous 
statements can be read before the Court (Code of Criminal Procedure. 
Art. 340 para. 4). If the accused pleads guilty and makes a confession, it 
is for the Court to decide whether, and if so to what extent, the evidence 
should be proceeded with (Code of Criminal Procedure, Article 336). 

Witnesses must, in principle, appear in person before the Court during 
the main hearing of the case. The reading of statements given before the 
trial is not as a general rule allowed. Some exceptions to this rule are 
provided in Article 340 of the Code of Crin' nal Procedure. 

However, in so far as trials of war criminals are concerned, the Decree 
of 1946 lays down in Article 11 the following special rules : 

“ Para. 1. Any records taken during the preliminary investigation 
and any public or private documents may be read at the trial. 

“ Para. 2. Any records taken during the preliminary investigation 
within or without the country by the Polish authorities or by any allied 
authorities, or made by any private persons acting on their own initiative, 
or any other evidence given with a view to establishing the crime or 
bringing the criminal to justice, may be read at the trial. 

Witnesses are usually under oath unless the Prosecution and Delencc 
agree that the evidence need not be on oath and the Court considers it 
unnecessary. The oath is taken before the evidence has been given (( ode 
of Criminal Procedure, Article 108). 

5. JUDGMENTS AND APPEALS FOR MERCY 

The judgments and decisions of the Supreme National Tribunal are final 
(Decree of 1946, Article 15). 

The judgment must always be prepared in writing and the Tribunal must 
give the reasons on which it is based. The sentence can be pronounced on y 
after the judgment and its reasons have been finally drafted. The time 
limit of three days envisaged in Article 367 of the Code ol C riniinal Procedure 
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lor adjournment of the pronouncement of sentences in complicated cases 
has. as concerns trials of war criminals, been changed to seven days (Decree 
of 1946. Article 14). 

Persons sentenced in war crime trials have only the right to appeal for 
mercy to the President of the National Council. In cases where sentence 
to death has been passed 'he President of the Supreme National Tribunal 
shall transmit the tiles of the case immediately to the Minister of Justice who, 
in turn, shall submit them for decision, together with the opinion of the 
Supreme National Tribunal to the President of the National Council. 
(Decree 1946, Article 15. para. 2.) 

The pardon may be complete or partial in the sense that a death sentence 
may be commuted into imprisonment or a term of the latter diminished. 

Sentences and decisions of the Tribunal are carried out by the Prosecutor 
of the District Court upon request of the Prosecutor of the Supreme National 
Tribunal (Decree 1946, Article 16). The death sentences can be carried out 
only after the President has decided that he does not avail himself of his 
prerogative of pardon (Code of Criminal Procedure, Article 541). 

Execution of the death sentence is carried out by hanging. 

In certain circumstances prescribed in the Code of Criminal Procedure 
the execution ot a death sentence must be postponed (grave illness, mental 
cases, pregnant women, etc.). 

6. RESUMPTION OF TRIALS 

Although the judgments of the Supreme National Tribunal are final in 
the sense that no appeal is allowed, either of the parties may apply for a 
resumption of the trial. The Decree of 1946 contains only one provision 
in regard to this matter, and this is to the effect that on the resumption the 
Supreme National Tribunal alone may decide (Article 17). Therefore, as 
to the conditions under which a resumption of the trial may be allowed, the 
provisions of the Code ot Criminal Procedure come into operation. These 
are the following : 

(«) Resumption to the benefit of the accused : 

(i) It it is found that the sentence has been passed following false 
statements of a witness, expert or interpreter, or has been in¬ 
fluenced by a torged document or other evidence, or by bribery ; 

(ii) It new facts or evidence came to light which are considered to 
be likely to lead to the acquittal of the convicted person or to 
the application of a milder provision of criminal law and/or to a 
more lenient punishment (Articles 600 and 602). 

(/>) Resumption to the detriment of the accused : 

Such a resumption can be allowed only for reasons indicated under 
(a) (i) above (Article 600). 

There is no limit for the submission of an application for a resumption 
of the case. 
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In view of the exclusive jurisdiction accorded to the Supreme National 
Tribunal, it is clear that if the leave for a resumption is granted, the same 
Tribunal will have to institute a new hearing of the case, but by different 
judges. 

The Code of Criminal Procedure contains specific provisions as to the 
circumstances in which, and to what extent, the new sentence can or cannot 
differ from the previous one (Article 612). 


B. Other Courts 

Since the Special Criminal Courts for trial of war criminals have been 
abolished by the Decree of 17th October. 1946, all war criminals other than 
those dealt with by the Supreme National Tribunal are tried by the common 
law District Courts and Military Criminal Courts. As regards war crimes 
cases, all these courts apply the same substantive law as laid down in the 
Decree of 31st August, 1944. The persons who come under the jurisdiction 
of these courts are, in principle, war criminals of Polish nationality who 
committed crimes on Polish territory. 

The procedure in these courts is governed by the provisions ot the Code 
of Criminal Procedure with the exceptions provided by special regulations, 
w hich are more or less similar in substance to those laid dow n for the Supreme 
National Tribunal. The special regulations arc the same as those in torce 
for the trial of crimes particularly dangerous in the period of the reconstruc¬ 
tion of the Polish State (Decree of 13th June, 1946. and of 17th December. 
1946). 
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LAW REPORTS OF TRIALS 
OF WAR CRIMINALS 

SELECTED AND PREPARED 
BY THE UNITED NATIONS WAR CRIMES 
COMMISSION 


One of the aims of this series of Reports is to relate in summary 
form the course of the most important of the proceedings taken 
against persons accused of committing war crimes during the Second 
World War, apart from the major war criminals tried by the 
Nuremberg and Tokyo International Military Tribunals, but 
including those tried by United States Military Tribunals at 
Nuremberg. Of necessity, the trials reported in these volumes 
are examples only, since the trials conducted before the various 
Allied Courts number well over a thousand. The trials selected 
for reporting, however, are those which are thought to be of the 
greatest interest legally and in which important points of municipal 
and international law arose and were settled. 

Each report, however, contains not only the outline of the 
proceedings in the trial under review, but also, in a separate section 
headed “ Notes on the Case ", such comments of an explanatory 
nature on the legal matters arising in that trial as it has been 
thought useful to include. These notes provide also, at suitable 
points, general summaries and analyses of the decisions of the 
courts on specific points of law derived primarily from a study of 
relevant trials already reported upon in the series. Furthermore 
the volumes include, where necessary. Annexes on municipal war 
crimes laws, their aim being to explain the law on such matters as 
the legal basis and jurisdiction, composition and rules of procedure 
on the war crime courts of those countries before whose courts the 
trials reported upon in the various volumes were held. 

Finally, each volume includes a Foreword by Lord Wright of 
Durley, Chairman of the United Nations War Crimes Commission. 
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FOREWORD 


This volume contains a very important judgment, namely that of the 
United States Military Tribunal at Nuremberg on the trial of General List 
and eleven others, known as the Hostages Trial. There are also Reports 
of two trials held before British Courts, one of Generals von Mackensen 
and Maelzer, and the other of Field Marshal Kesselring. These three cases 
are closely allied in their subject matter because all three severally raised 
the problem whether the practice of killing hostages (or reprisal victims) 
is a war crime. It has until recently been so regarded. The practice was 
followed by the Prussians in the Franco-Prussian War, and by the Germans 
in the war of 1914-18. In both instances it was resorted to in a considerable 
number of cases, but in the war of 1939-45 it was followed on an unpre¬ 
cedented scale. It is obviously on the face of it an atrocious practice 
because it indiscriminately punishes men who are completely guiltless of 
any war crime. The practice as followed in World Wars I and II involves 
collective executions carried out on a great scale and almost as a routine 
operation. The numbers of innocent non-combatants who have been 
killed in this way cannot be computed but they must run into tens or 
hundreds of thousands. Lauterpacht well refers to the practice as a terrible 
practice. 

The question here has reference to the killing of hostages, and it was 
submitted by the Prosecution in the trial of List that that was a war crime. 
The Prosecution further submitted that if hostages were taken they were 
entitled to at least the favourable treatment accorded to prisoners of war 
under the Geneva Conventions. The Tribunal, however, in the List case, 
has held that the killing of hostages was not in itself and in the abstract 
contrary to the International Law of war. It is true that the Tribunal 
imported a number of conditions but these conditions are not based on any 
recognised practice or any recognised rules, and if I may say so with respect, 
the defining of conditions of that character, if the legality of killing hostages 
were conceded, would be a matter of very great moment which would 
involve careful discussion on the expert evidence of military men. of 
diplomatists and of statesmen. I may add that there is nothing specifically 
mentioned about hostages in the Hague Regulations of 1907, though the 
Provisions of Article 50 directed against collective penalties, and of Article 46 
requiring that individual life in the occupied countries must be protected, 

vii 


. 


viii FOREWORD J 

are definitely contrary to the slaughter of innocent non-combatants in 
u countries whether under the name of hostages or some such 

description. 

't has not been the practice in these Reports to criticise the judgments 
which have been given, and the rapporteurs have been very careful to limit 
themselves to statements as precise and accurate as possible of what the 
actual decisions were. Mr. Brand, who has prepared the admirable precis 
of the List case has adhered most carefully to that rule, though he has 
pointed out that the Tribunal has not precisely referred to precedents or 
principles on which it may have acted, and he has carefully collected some 
of the most important authorities dealing with the slaughter of hostages 
ot whatever species or qualification. For this purpose I do not think 
distinction between types can be drawn. But 1 have felt that a decision 
that one may slaughter innocent hostages so long as the number slaughtered 
is not excessive, even subject to the pre-conditions specified in the judgment, 
is retrograde, and is in my opinion contrary to the general course of humani¬ 
tarian jurisprudence in regard to warfare which has been developed up to 
the present. I have accordingly felt myself bound, though with the greatest 
diffidence and respect, to enter this caveat. I need not repeat what is 
already well known, that in the law of war precedents have persuasive 
though not coercive force, but as they do tend to create a jurisprudence 1 
led bound to say that 1 do not think that the views which, if I understand 
this judgment, have been laid down by the Tribunal, correctly stated the 
general law of war crimes on this very important issue. 

Since the delivery of judgment in the List case, one of the Courts at 
Nuremberg, in the High Command Case, which will in due course be 
included in these Reports, has given its judgment, in the course of which 
it had to consider the judgment in the List case so far as it dealt with the 
question of hostages. A short passage from the judgment will explain the 
attitude of the Court in the High Command Case. I quote it: 

In the Southeast Case, United States v. Wilhelm List, et al. (Case 
No. 7), the Tribunal had occasion to consider at considerable length 
the law relating to hostages and reprisals. It was therein held that 
under certain very restrictive conditions and subject to certain rather 
extensive saleguards, hostages may be taken, and after a judicial finding 
°* lna conl Pl |ar >ce with all pre-conditions and as a last desperate 
remedy hostages may even be sentenced to death. It was held further 
that similar drastic safeguards, restrictions, and judicial pre-conditions 
apply to so-called reprisal prisoners.’ If so inhumane a measure as 
the killing ol innocent persons for offences of others, even when 
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drastically safeguarced and limited, is ever permissible under any 
theory of international law, killing without full compliance with all 
requirements would be murder. If killing is not permissible under 
any circumstances, then a killing with full compliance with all the 
mentioned prerequisites still would be murder. 

“ In the case here presented, we find it unnecessary to approve or 
disapprove the conclusiors of law announced in said Judgment as to 
the permissibility of such killings. In the instances of so-called hostage 
taking and killing, and the so-called reprisal killings with which we have 
to deal in this case, the safeguards and pre-conditions required to be 
observed by the Southeast Judgment were not even attempted to be 
met or even suggested as necessary. Killings without full compliance 
with such pre-conditions are merely terror murders. If the law is in 
fact that hostage and reprisal killings are never permissible at all, then 
also the so-called hostage and reprisal killings in this case are merely 
terror murders.” 

The Court was content to avoid any approval of the List judgment. 

I may note in passing that it did not draw any distinction between one sort 
of hostages and another. That I think must be so. The essential feature 
is that innocent non-combatants are slaughtered. 

Recently also my attention has been drawn to an article on this question 
by a learned author, A. C. Melen : “ La question des otages a la lumiere 
du droit ” (Revue de Droit International , de Sciences Diplomatiques et 
Politiques, Vol. 24, No. 1, Jan.-March, 1946, p. 17-25). The author is of 
the opinion that an occupying Power has no right to kill hostages, and that 
even the taking of hostages for the purpose of maintaining order in occupied 
territory is unlawful. In reaching this view he refers to the use of hostages 
as practised in the course of history. In the past hostages were used as a 
guarantee that international treaties would be observed and implemented. 
This practice disappeared entirely towards the end of the eighteenth century. 
The first time hostages were used again occurred during the 1870-71 war 
between Germany and France, and was introduced by the lormer. The 
purpose, however, was entirely different from what it used to be in the 
past: hostages were taken by unilateral decision of the occupant in order 
to secure a peaceful attitude of the inhabitants of occupied territory. 
Germany repeated this practice during World Wars I and II, and of all 
the great powers and civilised nations was the only one to do so systematically. 
From this the author reaches the conclusion that, as no other civilised 
nation resorted to the taking and killing of hostages for the purpose men¬ 
tioned, such acts never became part of customary International Law. His 
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ultimate conclusion is that both the taking and killing of hostages constitute 
't International Law for the following reasons : (a) They are at 
icc th customary law; (/>) they violate the rules of the IVth Hague 
i.'otncniioi, namely the spirit of Articles 46 and 50 of the Hague Regula¬ 
rs i, i they are contrary to general principles of law as recognised by 
civilised nations. 

! cree with the views of that author. The legality of the practice will 
require and receive in due course a full discussion which cannot be under¬ 
taken here, but I venture with the greatest respect to the learned Tribunal 
to express my dissent from the v iew that the killing of hostages, using that 
term in the widest sense, is permissible. The taking of hostages in occupied 
countries is a different matter, but there again I think a breach is committed 
ot Hague Convention IV. In any case they should at least have the same 
right ol good treatment as prisoners of war. So far as the law depends 
on the opinion of writers on International Law, no doubt some diversity 
ol opinion will he found. But Grotius, in his great work, De Jure Belli et 
l'aci\, pronounced against the killing of hostages even in his time and 
under the practices and concepts then current. The question became acute 
in and after 1871. especially during World Wars I and II. Hostages were 
taken from occupied countries by the Germans. They were taken by a 
unilateral act ol lorce. No other country adopted the practice. It is clear, 

I iliink. that unilateral practice cannot create customary International Law 
on such matters. It we turn to what may be called the statutory sources 
ot International Law, the practice seems to find some support in the para¬ 
graph from the United States Basic Field Manual (Rules of Land Warfare ), 
quoted by Mr. Brand, but it is pointed out by him that the paragraph may 
be difficult to reconcile with other parts of the Manual. But such Manuals 
d > not v institute International Law, as we have seen in regard to “ superior 
The British Manual oj Military Law does not contain similar 
ui, nunis though it does appear to sanction the taking of hostages. On 
1 " 1 band, the Articles of the Hague Convention IV which have already 
t w i quoted lay down in specific terms general principles which are openly 
luted by the practice, which il permitted would be a gross instance of 
tlu enforcement ot collective penalties and a gross violation of Article 46 
sxpuedy provides that the lives of individuals are to be respected, 
h can this be reconciled with the arbitrary and irresponsible power 
c aimed by the oecupant to take as he thinks fit innocent inhabitants from 
nKs dn ^ con bne or kilt them ? It is true that the Hague Articles 
reler at all to hostages, but the Hague Conventions are drawn in 
eral terms. There is certainly no reservation in favour of the occupant 
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in regard to hostages, and I can see no reason to supply one. It would be 
on the occupant to justify such a departure from basic principles. 

To descend to more particular definitions of the law, I may refer to the 
list of war crimes proposed by the Commission on Responsibilities of 1919. 
This has always been regarded as authoritative and was the unanimous 
pronouncement of the Commission, including the United States repre¬ 
sentatives. It included as a war crime the killing of hostages. The London 
Charter of 1945 to which nineteen nations acceded apart from the four major 
powers who were parties included the killing of hostages as a war crime : 
so did Control Law No 10, under which the Tribunal in the Hostages Trial 
sat and exercised jurisdiction. The United Nations War Crimes Commis¬ 
sion has consistently treated the killing of hostages as a war crime. All 
this striking testimony to the criminality of the killing of hostages does not 
appear to have been referred to by the Tribunal. 

But at the back of the whole question lies the realisation that to claim to 
kill innocent non-combatants by calling them hostages is contrary to the 
whole spirit of the movement to protect non-combatants as far as may be 
from the evils of war. To permit the killing of hostages is a reversal of 
the whole humanitarian movement. It is certainly contrary to the famous 
clause in the preamble to the Hague Convention No. IV of 1907. 

In criticising the law proposed on this matter by the Tribunal, 1 am not 
abating one iota from the respect with which I regard the learned judges 
or the gratitude which all students of International Law feel lor their work 
and the work of the other tribunals at Nuremberg (Subsequent Proceedings). 
They have done a great work, the true value of which cannot be over¬ 
estimated. This makes it the more essential to examine, and if it seems 
necessary, criticise their work. 

The British reports in the present volume are the work of Mr. Steward, 
and the French reports that of Dr. Zivkovic. The report on the Hostages 
Trial has been prepared by Mr. Brand, who has had the responsibility ol 
the general editorship of the volume as on previous occasions. 

WRIGHT. 


London, November, 1948. 
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nit refer ai all to hostages, but the Hague Conventions are drawn in 
general terms. There is certainly no reservation in favour of the occupant 


in regard to hostages, and I can see no reason to supply one. It would be 
on the occupant to justify such a departure from basic principles. 

To descend to more particular definitions of the law, I may refer to the 
list of war crimes proposed by the Commission on Responsibilities of 1919. 
This has always been regarded as authoritative and was the unanimous 
pronouncement of the Commission, including the United States repre¬ 
sentatives. It included as a war crime the killing of hostages. The London 
Charter of 1945 to which nineteen nations acceded apart from the four major 
powers who were parties included the killing of hostages as a war crime . 
so did Control Law No. 10, under which the Tribunal in the Hostages Trial 
sat and exercised jurisdiction. The United Nations War Crimes Commis¬ 
sion has consistently treated the killing of hostages as a war crime. All 
this striking testimony to the criminality of the killing of hostages does not 
appear to have been referred to by the Tribunal. 

But at the back of the whole question lies the realisation that to claim to 
kill innocent non-combatants by calling them hostages is contrary to the 
whole spirit of the movement to protect non-combatants as far as may be 
from the evils of war. To permit the killing of hostages is a reversal of 
the whole humanitarian movement. It is certainly contrary to the famous 
clause in the preamble to the Hague Convention No. IV of 1907. 

In criticising the law proposed on this matter by the Tribunal, 1 am not 
abating one iota from the respect with which I regard the learned judges 
or the gratitude which all students of International Law feel for their work 
and the work of the other tribunals at Nuremberg (Subsequent Proceedings). 
They have done a great work, the true value of which cannot be over¬ 
estimated. This makes it the more essential to examine, and if it seems 
necessary, criticise their work. 

The British reports in the present volume are the work of Mr. Steward, 
and the French reports that of Dr. Zivkovic. The report on the Hostages 
Trial has been prepared by Mr. Brand, who has had the responsibility of 
the general editorship of the volume as on previous occasions. 

WRIGHT. 

London, November, 1948. 











CASE No. 43 


TRIAL OF GENERAL VON MACKENSEN AND GENERAL 

MAELZER 

BRITISH MILITARY COURT, ROME 
18TH-30TH NOVEMBER, 1945 

A. OUTLINE OF THE PROCEEDINGS 


1. THE CHARGE 

The accused were jointly charged with committing a war crime by being 
concerned in the killing as a reprisal of 335 Italians in the Ardeatine Cave. 

2. THE EVIDENCE 

The evidence showed that on 23rd March, 1944, a bomb exploded amongst 
a company of German police marching through Rosella Street in Rome. 
Twenty-eight German policemen were killed outright and a great number 
wounded, four of the wounded died during the day, thus raising the death 
roll to thirty-two. When the news of the bomb attack reached Hitler’s Head¬ 
quarters an order was issued to Field Marshal Kesselring, the Commander of 
Army Group “ C ” in Italy, to shoot within 24 hours 10 Italians for every 
German policeman killed. 

The order was silent on the question how the persons who were to be 
shot as a reprisal were to be selected. This order was passed on to the 
accused General von Mackensen, who was the Commander of the German 
14th Army, in whose sector of operations Rome was situated. He 
telephoned the accused General Maelzer, who was the Military Commander 
of the City of Rome, to find out whether there were enough persons under 
sentence of death to make up the required number. Maelzer passed on 
this enquiry to Lieut.-Colonel Kappler, who was head of the S.D. (German 
Security Service) at Rome, and was responsible for the prisons of the city. 

These facts were agreed upon by Counsel for the Defence and Prosecution, 
but from here onwards the claims of the two were at variance. The 
Prosecution relied upon the evidence of Kappler and maintained that Kappler 
told both accused that he did not have enough prisoners to make up the 
required number, but that he would compile a list of 280 people “ worthy 
of death.” This phrase signified persons imprisoned who were either 
sentenced to death and awaiting execution or serving long sentences of 
imprisonment or persons detained for partisan activities or acts of 
sabotage. 

The Defence, basing themselves on the testimony of the two accused 
as well as that of Field Marshal Kesselring and Colonel Baelitz, one of 
Kesselring’s staff officers, claimed that Kappler completely misled the army 
authorities by telling Kesselring that he had enough prisoners under 
sentence of death to make up the number, and by promising von Mackensen 
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that if the number of prisoners under sentence of death should be less than 
320 he would only execute whatever number there were, but would, never¬ 
theless. publish a communique that 320 had been shot as a reprisal, so that 
the execution of his order could be reported to the Fiihrer. The Prosecution 
and the Defence agreed that Kappler told both accused that only four of 
the selected victims had anything to do with the placing of the bomb in 
Rosella Street. 


The result of the orders given by von Mackensen and Maelzer, whatever 
these orders were, was neither the formal execution of 320 Italians as ordered 
by Hitler, nor the execution of all persons in the prisons of Rome who were 
sentenced to death or long terms of imprisonment as intended by the accused, 
but an indiscriminate massacre by the S.D. under Kappler. 

f 

The rest of the evidence was common ground between the Prosecution 
and the Defence. After both the Army and the Police authorities had 
refused to carry out this mass execution, the S.D. under Kappler was 
ordered to do so. The final number of prisoners executed was 335. Kappler 
accounted for this number by claiming that another policeman died, making 
a total death roll of thirty-three, and that he asked the Italian Police to send 
fifty prisoners to make up the numbers and that they sent fifty-five instead. 
The victims included a boy of fourteen, a man of seventy, one person who 
had been acquitted by a Court, and tifty-seven Jews who had nothing to do 
ith any partisan activities and some of whom were not even Italians. 
The victims were herded together in the Ardeatine Cave on 24th March, 
and shot in the back at close range by a section of the S.D. under Kappler. 
They were divided into groups of five and each group was made to kneel 
on top of or beside the corpses of the previous group. No priest or doctor 
was present. Alter all 335 had been killed the cave was blown up by a 
battalion of engineers. Kappler reported the execution of the Hitler order 
to the accused Maelzer and von Mackensen, who passed the report on to 
Kesselring’s headquarters. 


Neither von Mackensen or Maelzer pleaded superior orders in the strict 
sense. They pleaded that they were of the opinion that the reprisal as such 
vvas justified as the month preceding the bomb attack had seen a long series 
of crimes against German troops in Rome to which only drastic action 
could put a stop Both accused said that they were anxious to take the 
sting out of the Hitler order by having only people shot who were sentenced 
to death or long terms of imprisonment. Both accused disclaimed all 
mowledge of the manner in which the reprisal was eventually carried out 

^ the J and there was no evidence to show that they knew how the 
335 died in the Ardeatine Cave. 


3. FINDINGS AND SENTENCES 

Th^ a fi CCUSCd ™- C f0Und gUilty and scntcnce d to death by being shot. 

muted boihT g , confirmed the findings on both accused but com¬ 

muted both sentences to imprisonment for life. 
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B. NOTES ON THE CASE(‘) 

1. REPRISALS 
(i) Definition 

Lauterpacht in the Sixth Edition of Vol. II of Oppenheim's International 
Law, para. 247, defines reprisals during war as retaliation in order to compel 
an enemy guilty of a certain illegal act of warfare to comply with the laws 
of war. 

Para. 452 of the British Manual of Military Law defines reprisals as 
“ Retaliation for illegitimate acts of warfare for the purpose of making 
the enemy comply in future with the recognised laws of war,” and adds 
“ They are by custom admissible as an indispensible means of ensuring 
legitimate warfare,” and further, “ they are not a means of punishment or 
of arbitrary vengeance but of coercion.” 

W. E. Hall (Treatise on International Law, 8th Edition, 1924, by Higgins) 
points out the principle underlying the law of reprisals : when the actual 
offender cannot be reached or identified reprisals are sometimes resorted 
to by which persons guilty of no offence suffer for the acts of others, a 
measure in itself repugnant of justice,” and therefore to be resorted to only 
in cases of absolute necessity and subject to certain restrictions. 

The essentials which emerged from these definitions as well as from the 
opinion of all other writers dealing with the subject are : 

1. That reprisals by one belligerent to be justified must be preceded by 
some violation of the laws and usages of war committed by the other 
belligerent. 

2. That their purpose is coercion, i.e. they must be taken for the purpose 
of forcing the other belligerent to adhere to the laws and usages of war in 
future. 

3. They are to be used only as a last resort and then only subject to certain 
restrictions.! 2 ) 

(ii) Article 50 of the Annex to the Fourth Hague Convention (1907) and 
Reprisals 

Article 50 says: “ No collective penalty, pecuniary or otherwise shall 
be inflicted upon the population on account of acts of individuals for w hich 
it cannot be regarded as collectively responsible.” 

Some authors conclude from this that collective responsibility must be 
established before reprisals can be taken. 

Lawrence ( Principles of International Law, p. 428) says that acts such 
as destruction of houses and farms may be justified under Article 50 only 
if there is evidence ” that the whole population sympathises w ith the doers 
and protects them from capture but not otherwise.” 

The prevalent opinion, however, is that Article 50 has no bearing upon 
the question of reprisals. Lauterpacht, in Oppenheim’s International Law, 
Vol. II, 8th Edition, para. 250, says: " There is no doubt that Article 50 
of the Hague Regulations enacting that no general penalty, pecuniary or 
otherwise, may be inflicted on the population on account of acts of individuals 
for which it cannot be regarded as collectively responsible does not prevent 

0) For an account of the British law relating to trials of war criminals, see Vol. I of 
these Reports, pp. 105-110. 

(*) See p. 5. 
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the burning by way of reprisals of villages or towns for a treacherous attack 
committed there on enemy soldiers by unknown individuals, and, this 
being so a brutal belligerent has his opportunity.” 

This view has been adopted by the British Manual of Military Law, 
para. 458. which says : “ Although collective punishment of the population 
is forbidden for the acts of individuals for which it cannot be regarded as 
collectively responsible it may be necessary to resort to reprisals against a 
locality or community for some acts committed by its inhabitants or 
members who cannot be identified.” 

Para. 452 of the British Manual of Military Law explains that reprisals 
“ are not referred to in the text of the Hague Rules but are mentioned in 
the Report presented to the Peace Conference, 1889, by the Committee 
which drew up the convention respecting the Laws and Usages of War on 
Land,” and the note to this paragraph in the Manual says : “ When dealing 
with Article 50 which forbids collective punishment the report states that 
the Article is * without prejudice to the question of reprisals ’ (Hague 
Convention, 1899, p. 151).” 

Professor Lauterpachl (') suggests, as a reason why the Hague Conference 
does not mention the question of reprisals, that one of its predecessors, 
the Brussels Conference of 1874, had struck out Sections 69-71 of the 
Russian draft code, which dealt with reprisals. It has also been suggested 
that the Brussels Conference declined to add to the authority for a practice 
so reprehensive, though under certain circumstances unavoidable, by 
legislating on the subject. 

The three sections of the Russian draft which were omitted by the Brussels 
Conference read : ( 2 ) 

“ Section 69. Reprisals are admissible in extreme cases only, due 
regard being paid as far as possible to the laws of humanity, when it 
shall be unquestionably proved that the laws and customs of war shall 
have been violated by the enemy and that they had recourse to measures 
condemned by the law of nations.” 

“ Section 70. The selection of means and extent of reprisals should 
be proportionate to the degree of the infraction of law committed by 
the enemy. Reprisals which are disproportionately severe are contrary 
to the rules of International Law.” 

“ Section 71. Reprisals are allowed only on the authority of the 
Commander-in-Chief who shall likewise determine the degree of their 
severity and their duration." 

(iii) When Reprisals are Admissible 

Reprisals are admissible tor any and every act of illegitimate warfare ” 
(Oppenheim-Lauterpaeht, International Law, Vol. II, para. 248). Such 
reprisals are legitimate against the acts of governments or the acts of 
individuals. " The illegitimate acts may be committed by a government, 
by its military commanders, or by some person or persons whom it is 


(') Oppenheim-Lauterpaeht, International Law, Vol. II, para. 250. 

(*) See Parliamentary Paper (Miscellaneous) No. 1, 1874, p. 11 and quotation in 
Westlake's Laws of War on Land, Vol. 11, p. 123. 
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obviously impossible to apprehend, try, and punish.” (Para. 453, Briti h 
Manual of Military Law.) 

If an act of illegitimate warfare has been committed it is up to the injured 
belligerent to consider whether reprisals should be resorted to at once or 
only after a complaint to the enemy. 

“ In practice, however, a belligerent will rarely resort at once to reprisals, 
if the violation of the rules of legitimate warfare is not very grave, and the 
safety of his troops does not require prompt and drastic measures." 
(Oppenheim-Lauterpaeht, Vol. II, para. 248, note 2.) 

The British Manual of Military Law adopts the same view. Para. 456 
says: "... Asa rule the injured party would not at once resort to reprisals, 
but would first lodge a complaint w ith the enemy in the hope of stopping 
any repetition of the offence or of securing the punishment of the guilty. 
This course should always be pursued unless the safety of the troops requires 
immediate drastic action, and the persons who actually committed the 
offences cannot be secured.” 

Applying the above-mentioned principles to the case of the crime com¬ 
mitted by unknown partisans in Rosella Street, the German authorities 
were entitled to take reprisals if they had come to the conclusion that the 
offenders could not be found and that there was danger for the saiety of 
their troops. 

The Defence claimed that both conditions were fulfilled. The Prosecutor 
said in his closing address that the German authorities would have been 
entitled to blow up the houses in Rosella Street. The Prosecution thus 
conceded that the taking of some reprisals was justified in this case. 

On the other hand the Prosecutor pointed out that there had not been an 
adequate enquiry before the reprisal was taken as the two accused admitted 
in cross-examination that “ enquiries were not completed when the killing 
at the Ardeatine Cave took place.” 

(iv) Restrictions Imposed by International Law on a Belligerent Inflicting 
Reprisals 

It is the opinion of almost all writers on the subject that if reprisals are 
inflicted they must be : 

(1) Proportionate. 

(2) Reasonable. 

(3) In accordance w ith the fundamental principles of war, e.g. respect 
for lives of non-combatants or the interest of neutrals.(') 

The third point was not considered in this case as no neutral interests were 
involved-and the crime for which reprisals were being inflicted was com¬ 
mitted by non-combatants, so that the question of sparing non-combatants 
did not arise as a separate issue. The Prosecution rested their case on 
points (I) and (2), alleging that the reprisals were disproportionate and 
unreasonable. 

The British Manual of Military Law follows the view expressed by the 
majority of writers. Para. 459 states : 

" What kinds of acts should be resorted to as reprisals is a matter 
for the consideration of the injured party. Acts done by way of 

(') See inter alia, Oppenheim-Lauterpaeht, Year Book of International Law, 1944. p. 76 ; 
W. E. Hall. Treatise of International Law, 8th Edition, para. 135 ; Westlake, International 
Law, Part 2, paras. 123-126; Lawrence, International Law. para. 209a ; Spaight, War 
Rights on Land, pp. 462-465. 
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reprisals nu.st not however, be excessive, and must not exceed the 

degree of violation committed by the enemy.” 

The illustrations given in the footnote show what is meant by ” degrees 
of violation." The first evample quotes an incident in the German-Franco 
W. r, 1870-187]. The I lench captured forty German merchant ships and 
made their crews prisoners of war. the Germans considered this contrarv 
to International Law and imprisoned forty prominent Frenchmen as a reprisal. 

The next two examples given are cases of the burning down of buildings 
and villages by the Germans during the 1870-1871 war and the order given 
by Field Marshal Lord Roberts during the South African war for the 
destruction by w ay of reprisals of houses and farms in the vicinity of a place 
where damage was done to the lines of communication.(') The reprisals 
resorted to in these precedents are thus imprisonment for an unlawful 
imprisonment by the enemy and destruction of property for unlawful 
destruction of property by the enemy. 

The Lnited States Rules of Land Warfare , 1940, in Article 358, say : 

. . . Villages or houses, etc., may be burned for acts of hostility 
1 1 om them where the guilty individuals cannot be identified, tried, and 
punished. . . ." 


The British Manual of Military Law, Chapter XIV, Article 414, states : 

The custom ot war permits as an act of reprisal the destruction 
ol a house, by burning or otherw ise, whose inmates, without possessing 
tiic rights ol combatants, have tired on the troops.” 

I regulations thus permit the destruction of property as a reprisal 
tor bring on troops but there is no precedent quoted and no reference in the 
regulations permitting the taking of lives for unlawful assination by the 
enemy. 


Ihus the lirst question the court had to consider with regard to reprisals 
was w nether the action taken by the accused to deal with the crime com- 
T t ' [W m "wTia Street was reasonable and proportionate to that crime? 

° !v ttas ,i legitimate reprisal. Or was it unreasonable to take enemy lives 
a a reptisa tor the lives lost through that crime or was the ration ten to one 
excessive .’ II so it was a war crime. 

T ie I dense submitted that the taking of lives as a reprisal for the murder 
' "' niun .J 1 " lc f ^ not exceed the degree of violation committed by 
•si IU ,hat lhc ratio 10-1 was not excessive in view of the 

r rV'r ' ' ,angcrous s itumion, as Rome was only a few miles from the 


‘V‘ < y' Uon 10 eons 'viered by the Court was the question of 
Il ’ n 11cse re P r txals. The Judge Advocate said in his summing 
nr srser n iT‘ S ' ' -vntlemen. in considering whether a reprisal is a 

VO 11 .u'l U anclcan ** excused according to International Law 

bon hn| C i| l 10 °°k not on, y al w ^at the reprisal was to be in its incep¬ 
tion but at the way in which it was carried out. . . .” 

th'O^th l *' at l ^ e execution was most improper but pleaded 

c ‘V-cusc i not know how the execution was carried out and also 


second scries XXXlT * [1 rt ^J arn ‘ ,l ' on 19th June, 1900 (Martin’s Recueil de Trades N.R.C. 
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that they could not be held responsib’e for the improper execution of their 
orders, as these orders explicitly charge the S.D. with the execution. The 
accused were thus under no obligation to see that their orders were carried 
out properly. There was therefore in the submission of the Defence neither 
criminal intent nor criminal negligence on the part of the accused. 

The Prosecutor stated that if the accused did not know what happened 
at the Ardeatine Cave they ought to have known as they had a duty as 
military commanders to see that their orders were carried out properly. 

It cannot be said with certainty whether the Court found that the reprisals 
were unreasonable (i.e. the taking of lives was not warranted) or that they 
were excessive (i.e. the ratio 10-1 was not warranted) or that the accused 
were responsible for the manner in which they were carried out. Any of 
these three contentions would support the findings. 

The question whether von Mackensen and Maelzer ordered only prisoners 
who had been condemned to death or a long sentence of imprisonment to 
be shot or others as well seems to have no bearing on the finding, though 
it may have some bearing on the sentences. 

Para. 454 of the British Manual of Military Law states : 

“ Reprisals are an extreme measure because in most cases they 
inflict suffering upon innocent indixiduals. In this, howexer, their 
coercive force exists, and they are indispensable as a last resource. 

Thus, if the reprisal was reasonable and proportionate, no war crime 
could have been committed even if the victims had been completely 
innocent people. On the other hand, if the so-called reprisal was unreason¬ 
able and excessive a war crime was committed even if all tte victims had 
been sentenced to death or to long-term imprisonment. 

2. DEFENCE OF SUPERIOR ORDERS COMBINED WITH THE DEFENCE OF REPRISALS 

The Judge Advocate in his summing up said it was not quite clear whether 
the accused in their defence relied upon the defence of Superior Orders or 
not. 

He then summarised General von Mackensen’s defence thus: He was 
not saying : ” I did only carry out the order of my superiors and. therefore. 

I should not be blamed.” He was saying. “ I got this order. I had to follow 
it, but I tried to modify it and I thought 1 had modified it in a more humane 
way.” The Judge Advocate then advised the Court that the Defence of 
Superior Orders does not, as a general rule, avail an accused charged with 

a war crime. . 

The following passage from the article by Professor Lauterpacht in the 
British Year Book of International Law, 1944. page 76. deals with the Defence 
of Superior Orders where these orders are described as a reprisal: 

“ The element of reprisals may have a significant and perplexing 
bearing upon the plea of superior orders. It has been shown that the 
strength of the plea of superior orders is conditioned by the degree of 
heinousness of the offence and its approximation to a common crime 
apparently divorced both from belligerent necessity and from elementary 
considerations of humanity. But the force of this latter consideration 
may become considerably impaired—though never totally eliminated 
when the act has been ordered, or represented to the subordinate as 
having been ordered, in pursuance of reprisals against a similar or 
identical crime committed by the adversary. The subordinate may 
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be expected, when confronted with an order utterly and palpably 
contemptuous of law and humanity alike, to assert, at the risk of his 
own life, his own standard of law and morality. This is an exacting 
though unavoidable test. But no such independence of conviction 
and action may invariably be expected in cases where the soldier or 
officer is confronted with a command ordering an act admittedly 
illegal and cruel but issued as a reprisal against the similarly 
reprehensible conduct of the adversary. We may attribute to the 
accused a rudimentary knowledge of the law' and an elementary standard 
of morality, but it may be more difficult to expect him to be in possession 
of the necessary information to enable him to judge the lawfulness of 
the retaliatory measures in question in relation to the circumstances 
alleged to have given rise to them. An example will illustrate the 
position : No person can be allowed to plead that he was unaware 
ol the prohibition of killing prisoners of war who have surrendered 
at discretion. No person can be permitted to assert that, while 
persuaded of the utter illegality of killing prisoners of war, he had no 
option but to obey an order. But the situation is more complicated 
when the accused pleads not only an order, but the fact that the order 
vva-. represented as a reprisal for the killing by the adversary of the 
prisoner-* of his ow n State. When the German Supreme Court in the 
case of The Dover Casth acquitted in 1921 the accused who pleaded 
guilty of torpedoing a British hospital ship, the Court expressed the 
view that the accused were entitled to hold, on the information supplied 
to them by their superiors, that the sinking of enemy hospital ships 
was a legitimate reprisal against the abuse of hospital ships by the 
enemy in violation of Hague Convention No. X.” 

The Court by finding both accused guilty seems to have held that in this 
case the combined defences of reprisals and superior orders—if they thought 
the second defence was pleaded—did not avail the accused. 


CASE No. 44 


THE TRIAL OF ALBERT KESSELRING 

BRITISH MILITARY COURT AT VENICE, ITALY, 

17TH FEBRUARY—6TH MAY, 1947 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

The accused was charged with “ being concerned in the killing as a 
reprisal of some 335 Italian nationals,” in the Ardeatine Caves (first charge), 
and with ** inciting and commanding . . . forces . . . under his command 
to kill Italian civilians as reprisals in consequence of which a number of 
Italian civilians were killed ” (second charge). 

2. THE EVIDENCE 

(i) Evidence on the first charge 

Most of the evidence was agreed upon by Counsel for the Defence and 
Counsel for the Prosecution. 

The evidence on the bomb explosion in Rosella Street, on the 23rd March, 
1944, and on the mass shooting in the Ardeatine Caves, on the 24th March, 
1944, was substantially the same as the evidence given with regard to these 
events in the Mackensen trial.(') The accused returned from the front to 
his headquarters on the evening of the 23rd and the events of Rosella Street 
were reported to him immediately. Then two telephone conversations took 
place. A staff officer from Hitler’s headquarters spoke to Kesselring’s 
chief-of-staff and informed him that the Fiihrer had ordered that as a 
reprisal for the bomb attack, 10 Italian hostages were to be killed for every 
German policeman who had died as a result of that bomb attack. 

With regard to the second telephone conversation which took place 
between the head of the SD (Security Service) in Rome and the accused, 
the evidence for the Prosecution and the evidence for the Defence are at 
variance. The head of the SD testified that he informed the accused that 
he had enough persons “ worthy of death ” to carry out the reprisal. This, 
he explained, meant persons under sentence of death or charged with 
offences for which the death penalty could be imposed. The accused 
maintained that he was informed by the head of the SD in the course of 
this telephone conversation that he had sufficient persons actually sentenced 
to death in the prisons of Rome. The accused then issued the following 
orders to General Mackensen, the commander of the 14th Army, which 
was one of the armies under the accused’s command : 

“ Kill 10 Italians for every German. Carry out immediately.” 

Later, during the night a second order from the Fuhrer’s headquarters 
was received at Kesselring's headquarters. It repeated the first order and 
added that " the execution was to be carried out by the SD.” This order 
was passed down to 14th Army by the accused's chief-of-staff, who, also, 
informed the accused. 

The case for the prosecution on this evidence was that the accused had 
ordered reprisals at the rate of ten to one, which was excessive, and that 

(*) Pp. 1-8 of this volume. 
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be expected, when confronted with an order utterly and palpably 
contemptuous of law and humanity alike, to assert, at the risk of his 
own life, his own standard of law and morality. This is an exacting 
though unavoidable test. But no such independence of conviction 
and action may invariably be expected in cases where the soldier or 
officer is confronted with a command ordering an act admittedly 
illegal and cruel but issued as a reprisal against the similarly 
reprehensible conduct of the adversary. We may attribute to the 
accused a rudimentary know ledge of the law and an elementary standard 
of morality, but it may be more difficult to expect him to be in possession 
of the necessary information to enable him to judge the lawfulness of 
the retaliatory measures in question in relation to the circumstances 
alleged to have given rise to them. An example will illustrate the 
position: No person can be allowed to plead that he was unaware 
of the prohibition of killing prisoners of war who have surrendered 
at discretion. No person can be permitted to assert that, while 
persuaded of the utter illegality of killing prisoners of war, he had no 
option but to obey an order. But the situation is more complicated 
when the accused pleads not only an order, but the fact that the order 
was represented as a reprisal lor the killing by the adversary of the 
prisoners ot his own State. When the German Supreme Court in the 
case of Tlw Dover Castle acquitted in 1921 the accused who pleaded 
guilty ot torpedoing a British hospital ship, the Court expressed the 
view that the accused were entitled to hold, on the information supplied 
to them by their superiors, that the sinking of enemy hospital ships 
was a legitimate reprisal against the abuse of hospital ships by the 
enemy in violation of Hague Convention No. X.” 

The Court by finding both accused guilty seems to have held that in this 
case the combined defences of reprisals and superior orders—if they thought 
the second delence was pleaded—did not avail the accused. 


CASE No. 44 


THE TRIAL OF ALBERT KESSELRING 

BRITISH MILITARY COURT AT VENICE. ITALY, 

17TH FEBRUARY—6TH MAY, 1947 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

The accused was charged with “ being concerned in the killing as a 
reprisal of some 335 Italian nationals,” in the Ardeatine Caves (first charge), 
and with “ inciting and commanding . . . forces . . . under his command 
to kill Italian civilians as reprisals in consequence of which a number of 
Italian civilians were killed ” (second charge). 

2. THE EVIDENCE 

(i) Evidence on the first charge 

Most of the evidence was agreed upon by Counsel for the Defence and 
Counsel for the Prosecution. 

The evidence on the bomb explosion in Rosella Street, on the 23rd March, 
1944, and on the mass shooting in the Ardeatine Caves, on the 24th March, 
1944, was substantially the same as the evidence given with regard to these 
events in the Mackensen trial.(') The accused returned from the front to 
his headquarters on the evening of the 23rd and the events of Rosella Street 
were reported to him immediately. Then two telephone conversations took 
place. A staff officer from Hitler's headquarters spoke to Kesselring's 
chief-of-staff and informed him that the Fiihrcr had ordered that as a 
reprisal for the bomb attack, 10 Italian hostages were to be killed for every 
German policeman who had died as a result of that bomb attack. 

With regard to the second telephone conversation which took place 
between the head of the SD (Security Service) in Rome and the accused, 
the evidence for the Prosecution and the evidence for the Defence are at 
variance. The head of the SD testified that he informed the accused that 
he had enough persons “ w orthy of death ” to carry out the reprisal. This, 
he explained, meant persons under sentence of death or charged with 
offences for which the death penalty could be imposed. The accused 
maintained that he was informed by the head of the SD in the course of 
this telephone conversation that he had sufficient persons actually sentenced 
to death in the prisons of Rome. The accused then issued the following 
orders to General Mackensen, the commander of the 14th Army, which 
was one of the armies under the accused’s command : 

“ Kill 10 Italians for every German. Carry out immediately.” 

Later, during the night a second order from the Fiihrer's headquarters 
was received at Kesselring's headquarters. It repeated the first order and 
added that ” the execution was to be carried out by the SD.” This order 
was passed down to 14th Army by the accused’s chief-of-staff, who, also, 
informed the accused. 

The case for the prosecution on this evidence was that the accused had 
ordered reprisals at the rate of ten to one, which was excessive, and that 


(*) Pp. 1-8 of this volume. 
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as lie had passed the orders to subordinate army formations, he was respon¬ 
sible for the way in which they were carried out. The case for the defence 
was that on receiving the news of the bomb attack, the accused had ascer¬ 
tained that there were sufficient persons already sentenced to death to 
carry out the reprisal without killing innocent people. 

The two main arguments of the defence were: (1) that in passing down 
the order received from the Fiihrcr to the 14th Army, the accused had 
deliberately left out the word" hostages ” to avoid any persons not sentenced 
to death being killed. He thus carried out the orders he was given in the 
most humane way that was open to him. (2) That the second order charged 
the SD with the execution and thus freed the accused from all responsibility 
for carrying out the execution and that therefore after passing on the second 
order the accused never enquired into the manner in w'hich it was carried out. 

The Judge Advocate said: " The Field Marshal’s real defence is: “I 
never carried out any orders at all. all I did was to pass along the chain of 
communication, a message to the SD.” 


(ii) The Evidence on the second charge 


On 1st May, 1944. Field Marshal Keitel, as Commander-in-Chief of all 
German forces, issued an order which gave the accused, as Commander-in- 
Chief of all German forces in Italy, the overall command and direction in 
the fight against Italian partisans who had become a serious menace to the 
security of the German forces in that theatre. For this particular purpose 
all SS and police forces in Italy, as well as the fighting services, were brought 
under his command. On the 17th June. 1944, the accused issued an order 
to his troops concerning “ new regulations for partisan warfare,” which 
contained the following passage : “ The fight against the partisans must 
c carried out with all means at our disposal and with the utmost severity. 
I will protect any commander who exceeds our usual restraint in the choice 
and severity of the means he adopts whilst fighting partisans. In this 
connection the old principle holds good, that a mistake in the choice of 
t iv means to achieve an objective is always better than failure to act or 
neglect . . . partisans must be attacked and destroyed.” 


11 1 ■June. 1944, the accused issued an appeal to the Italian population 

over t e wireless in which he condemned the method of fighting adopted 
■ allies in Italy. He alleged that the allied commanders had issued 
.i num ser of proclamations in which they had incited the Italian population 
to a«ail German military posts, attack sentries by stabbing them in the back 
aru. to i as many Germans as possible. He continued: “ Up to now 
ia\(. prove that to me the respect of human principles is a matter of 
h ! , ,°^ 1C However, as a responsible commander I can no longer 

°r f ! r \ Vent t!lc most repressive means this despicable and medieval 
Foil™ >° ro tin JiV ® ,ve warnin S that 1 shall use these means forthwith. 
, h , , , tr \° ‘hu Allies and subversive elements are warned not to continue 
the behaviour shown hitherto.” 


. "'17' 1 7**’ ™ accusca ' s sucd a second order to his troops in wh 

threo Th° U , lhal h ‘ s broadcast announcement was not to be an em 
, ' K ° r said t w here there are considerable numbers of parti: 

In th ’'m prop u ‘°n of the male population of the area will be arrest 
c t en o acts of v iofencc being committed these men will be si 
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The population must be informed of this. Should troops, etc., be fired on 
from any village, the village will be burned down. Perpetrators or ring¬ 
leaders will be hanged in public.” The order ends with the sentence: 

“ All counter measures must be hard but just. The dignity of the German 
soldier demands it.” 

During the months of July and August many punitive actions w ere carried 
out by the German forces in Italy, both against the partisans and against 
the civilian population, in the course of which over a thousand Italians, 
amongst them women and children, were killed. The prosecution submitted 
affidavit evidence of over twenty instances of indiscriminate killing of Italians 
by German troops during the relevant period. On the 21st August, 1944. 
the accused acknowledged these facts in an order to his troops in which he 
pointed out that ” instances have occurred within the last few weeks which 
caused the greatest harm to the dignity and discipline of the German armed 
forces, and which had nothing to do with punitive measures.” 

On the 24th September, 1944, the accused, in another order to his troops, 
stated: “ The Duce has furnished me with fresh instances which arc 
revolting in the manner in which they have been carried out and are driving 
even the peaceful elements of the population into the enemy s camp or to 
the partisans.” 

Relying on these facts, the Prosecutor said: “ the orders oi 17th June 
and 1st July, were contrary to the laws and usages of war. The order of 
the 17th June was an incitement to the troops under the accused's command 
to commit excesses, and the prosecution obviously relies on the expression 
‘ I will protect any commander,’ etc. I say no more than that this is an 
incitement, but in the order of the 1st July the accused goes further and 
orders his troops to take reprisals and it is no. until 24th September that 
he says ‘ this must stop.’ That is the gravamen of this charge." 

The Prosecution further maintained that these orders on the one hand 
and the atrocities alleged to have been committed by the German troops in 
Italy on the other were cause and effect and that the accused must therefore 
be held responsible for the actions of the troops under his command. 

The case for the defence was tha: the orders of the 17th June and 1st 
July were not illegal and that they, in effect, said to the German forces, 
“ You must be hard, you may do many severe things but you must keep 
within the law.” The defence submitted that in the first order the assurance 
to officers that they would be protected if they attacked partisans was 
necessary, as in the past commanders had been taken to account for action 
against partisans as politically undesirable. The re-stating of the " old 
principle ” which for a century had appeared in most training pamphlets 
for the German army was appropriate in these circumstances. 

With regard to the second order, the defence maintained that it outlined 
the taking of hostages and the infliction of reprisals both of which were 
legal as everything set out in the order was conditioned by the last sentence, 
that all measures taken “ must be hard, but just. As far as instances o! 
unlawful killings by German troops were concerned, the defence denied 
some instances altogether, attacking the credibility of the Prosecution s 
evidence which on this point was predominantly affidavit evidence, and 
admitting other instances while pleading that they occurred not as a result 
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of the accused’s orders but as a result of independent actions by the troops 
or by local commanders. 

The issue which the court had to decide was, therefore, in the words of 
the Judge Advocate, whether the accused’s orders were “ a definite incite¬ 
ment to kill Italians or just badly w orded orders which were rather carelessly 
drafted,” and whether all or any of the instances of indiscriminate killings 
of Italians by German troops were a direct consequence of these orders. 

3. FINDINGS AND SENTENCES 

The accused was found guilty on both charges and sentenced to death 
by shooting. The sentence was commuted by the confirming officers to 
one of life imprisonment. 


B. NOTES ON THE CASE 


I. THE LEGALITY OE KILLING INNOCENT PERSONS BY W AY OF REPRISALS 
In presenting the Prosecution’s case on the first charge the Prosecutor 
conceded that the German authorities were justified in imposing reprisals 
alter the bombing attack in Rosella Street. After quoting some authorities 
on the subject.! 1 ) he pointed out that whereas there was authority for 
destruction of property and incarceration of nationals of occupied territory 
as reprisals, there was no authority for the taking of human life. The 
defence argued that in extreme circumstances the taking of human life in 
the course of reprisals was permissible. A commentary on German Military 
Law published during the second world war, was quoted by Counsel in this 
context. The author says: “ Hostages are held in a kind of safe custody. 
They vouch with their lives lor the lawful conduct of the opponent. Accord¬ 
ing to the usages of war it must be announced that hostages are being taken 
and lor what purpose. Above all, the taking of hostages has to be brought 
10 the notice ol those lor whose lawful conduct the hostages are a guarantee. 
It the event which was to be prevented by the taking of hostages occurs, 
e g. il the opponent continues his unlawful conduct, the hostages can be 
filled. (-) Defence Counsel argued that the first step towards the inflicting 
"I reprisal-, i> the taking of hostages. He said that” any military commander 
in the course of reprisals is authorised to arrest civilians in case partisans 
-hould attack his troops or military establishments. If at a later stage 
outrages against the troops of the occupying power are committed, prisoners 
' ^ on S' n g to the group detained as hostages may be killed in the course of 
reprisals. In support of this proposition Defence Counsel quoted section 
i .1 i 1 H ' th * ‘ Airncr ' can Rulrs oj Land Warfare.^) “ Hostages taken and 
is or t re declared purpose ol ensuring against unlawful acts by the enemy 
lorvss or people may be punished or put to death if unlawful acts are never¬ 
theless committed.” 


iv . u ge Advocate said in his summing up : “ I have come to the con¬ 
s' usion t at there seems to be on the part of writers a very deliberate attempt 
no to come out in the open and answer the very question that the Court 


| 


, vv £ are T- V , se ‘ om on PP- 3 7 of this volume. 
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wants answered and this is * Can you shoot, in certain circumstances, an 
innocent person by way of reprisal International Law is generally 

on a high level. It is -about what one belligerent may do to another belli¬ 
gerent. but what Field Marshal Kesselring had to deal with were not 
countries which were organised with governments but irresponsible people 
in the main whom he could not negotiate with, people in respect of whom 
he could not say to responsible leaders ‘ You must control your followers.’ 
Therefore I do suggest that if there ever were circumstances in which one 
would have to resort to reprisals if one failed after proper application to 
find the real culprit that that is the sort of thing in which a reprisal must 
have been considered appropriate. ... I have come to the conclusion 
that there is nothing which makes it absolutely clear that in no circumstances 
and especially in the circumstances which I think are agreed in this case 
that an innocent person properly taken for the purpose of a reprisal cannot 
be executed. I feel that if there is some doubt in the law. the benefit of 
that doubt must be given to the Field Marshal and therefore I am not 
prepared to put this case to you on the basis that if you are satisfied that 
the Field Marshal was deliberately shooting one innocent person by way 
of reprisal, that that in itself is a war crime of which he should be con¬ 
victed.” 

The issues before the court on the first charge were these : 

(1) Were the German armed forces, represented by the accused, or the 
Security Service, represented by the head of the SD in Rome, 
responsible for the shootings ? 

(2) Was the shooting of 335 Italians a legitimate reprisal or a war 
crime ? 

With regard to the first question, the Judge Advocate advised the court 
in his summing up, that : “ if you feel that it is right on the evidence as a 
whole that the shooting was clearly the responsibility of the Security Service 
and that all responsibility had passed from the Wehrmacht, then to my 
mind you are bound to’acquit the accused. It seems then that the court 
found that the accused bore the responsibility for these shootings. 

With regard to the second question, the court found that the shootings 
constituted a war crime but this finding does not supply an answer to the 
question whether the taking of human life as a reprisal is permissible or 
not as the finding of the court could De supported either by holding that the 
ratio of 10 to 1 was excessive or by the fact that 335 persons were killed 
instead of 330 as ordered. The Judge Advocate said in his summing up : 
“ whatever you may think about In.ernational Law and reprisals, clearly 
five of these 335 Italians were murdered. That was a war crime and you 
cannot get away from it. There was no Fiihrcr order to cover it and it 
was quite outside the reprisal.” 

The issue before the court on the second charge was not merely whether 
the measures ordered by the accused were legitimate reprisals or not but. 
as the Judge Advocate pointed out in his summing up: " The charge is a 
much more serious and grave one and that is that the Field Marshal 
deliberately and knowingly when he produced the relevant orders, was 
having them produced in such form that he knew what the results would 
be and that he intended by bringing these orders into existence, to bring 
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about these results. That is what the Prosecution have to prove on this 

charge.” 

l b us. the finding of the court on both charges leaves the question of the 

letialitv of killing of innocent persons as a reprisal, open. 

2. HOSTAGES AND REPRISALS 

flic killings of Italian nationals with which the accused was charged, 
were in both charges described as reprisals. The shooting in the Ardeatine 
cases which was the subject of the first charge was no doubt a reprisal 
and was described as such by the German authorities. The order of the 
1st July which forms the main subject of the second charge orders both the 
taking of hostages l . . " proportion of the male population of the area 
will be arrested and in the event of acts of violence being committed these 
men will be shot ") and the infliction of reprisals (. . should troops, 
etc, be fired on from any village, the village will be burned down ”). The 
Prosecution described both parts of the order as reprisals : Defence Counsel 
treated the taking of hostages as the first step towards inflicting reprisals. 
The Judge Advocate did not refer to the distinction in his summing up. 
Thi-, distinction was also made in the judgment of the American Military 
Government Court in the United States v. List and others:! 1 ) “ For the 
purpose of this opinion the term ‘ hostages ' will be considered as those 
persons of the civilian population w ho are taken into custody for the purpose 
of guaranteeing with their lives the future good conduct of the population 
of the community from which they were taken. The term * reprisal 
prisoners ' will be considered as those individuals who are taken from the 
civilian population to be killed in retaliation for any offence committed by 
unknown persons within the occupied area . . . where innocent individuals 
are seized and punished for a violation of the laws of war which has already 
occurred, no question of hostages is involved. It is nothing more than an 
infliction of a reprisal. . . . Throughout the evidence in the present case 
we find the term ‘ hostages ’ applied where a ‘ reprisal ’ only was involved.” 

Professor Lauterpacht( 2 ) points out that the taking of hostages “ must 
not be confused w ith the still existing practice of seizing enemy individuals 
for the purpose of making them the object of reprisals.” 

It is usual to speak of “ hostages " in occupied territories when the 
occupying forces imprison members of the community of the occupied 
territory announcing at the same time that they will be treated as hostages 
it the community does not refrain from certain activities against the occupy¬ 
ing lorces. fne term “ reprisal ” is used in this connection for measures 
taken by the occupying forces in retaliation for the unlawful conduct of 
unidentified members of the community of the occupied territory. Thus 
hostages are taken before the act of illegitimate warfare committed by the 
enemy whereas reprisals are inflicted after such an act.( s ) 


(’) See p. 61 of this volume. 

$ Oppenheim-Lauterpacht, International Law, Vol. II, p. 460. 
( ) Sec also p. 79. 




CASE No. 45 


TRIAL OF CARL BAUER, ERNST SCHRAMECK AND HERBERT 

FALTEN 

PERMANENT MILITARY TRIBUNAL AT DIJON 
(COMPLETED 18TH OCTOBER, 1945) 

Status of guerrilla units—The concept of occupied territory — 
Superior orders as an extenuating circumstance. 

A. OUTLINE OF THE PROCEEDINGS 


1. THE ACCUSED 

The accused were officers of a German unit which was engaged in combats 
with formations of the “ French Forces of the Interior " (F.F.L), which 
became the major resistance movement in France during the war of 
1939-1945. 

Karl Bauer was a colonel, in command of a German column of marines 
which, in August and September 1944, were retreating before the Allied 
forces from the area of the Landes and Bordeaux to that of Autun. The 
other two accused were under Bauer's orders in the same column, Ernst 
Schrameck being a colonel and Herbert Fallen a lieutenant. 

2. THE CHARGE 

The accused were charged with complicity in murder in that, “ by abusing 
authority and powers,” they had ” provoked murder in reprisals of three 
soldiers of the F.F.L” captured as ” prisoners of war.” 

3. EVIDENCE OF THE PROSECUTION 

According to the evidence submitted by the Prosecution Bauer's column 
started its retreat on 21 August, 1944. On 8 September it had reached the 
area of Autun where it met a combined force of French regular troops and 
an F.F.L unit. A battle took place, which lasted two days. In the course 
of the battle three F.F.L combatants were captured by the Germans, two 
on the evening of 8 September, and one on the morning of the 9th. They 
were taken to Bauer’s headquarters on 9 September at 11 a.m. Bauer 
handed them over to Schrameck and ordered that they “ be taken away 
and shot.” Schrameck passed the order to Lieutenant Falten, and all 
three prisoners were shot by a squad under Falten. 

The affidavit of a German witness was produced. The latter. Major 
Spielberg, another officer of Bauer's column, testified that the victims had 
first been sent to him by Bauer for interrogation. The interrogation had 
revealed no offence on the part of the prisoners, apart from the fact they 
had fought for one day against the column in regular combat. 

The Prosecution described the three prisoners as having been dressed 
almost entirely in civilian clothes. According to one witness, however, 
one of them wore a tricolour strap around the arm, and another had an 
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American helmet. According to another witness, two of the prisoners had 
tricolour straps, and the third wore a khaki overall. 

4. DEFENCE or THE ACCUSED 

All the accused pleaded not guilty on account of superior orders. 

Bauer invoked expres-* orders issued bj Hitler in April 1944 to execute 
irregular combatants, and thereby implied that such was the status of the 
prisoners. His plea was contested by the Prosecution. Witness Spielbere 
was quoted to have stated that Hitler's orders “ were known to him,” but 
that ’• in his opinion, they should not have been applied to prisoners 
captured among elements against which we had been fighting for a day.” 

Schrameck referred to orders given him by Bauer, and Falten to those 
given by Schrameck. The latter contended that Bauer's orders were 
categorical and were thus not “ subject to discussion.” It was shown 
that Fallen, alter taking the prisoners to the place of execution in pursuance 
ot Schrameck s transmission of orders, had gone back to Schrameck to see 
once more whether he should carry on with the execution. He was told to 
do so “ at once.” 

5. THE JUDGMENT 

All the accused were found guilty ot the charge. Bauer was sentenced to 
death. The fact that Schrameck and Falten had acted on Bauer’s orders 
was admitted as an extenuating circumstance, and the two accused were 
each convicted to five years’ imprisonment. 

B- NOTES ON THE CASE 

1. THE STATES OF GUERRILLA UNITS 

F I 1 ! 0 c ^ llra lI question in this trial is the status of the three members of the 
• • • Inc tribunals findings, which coincided with the Prosecution’s 
c!urgt.v were that the victims had the status of belligerents as recognised 
oy the laws and customs of war, and that they were thus covered by the 
rules concerning the treatment of prisoners of war. 

.„ T tL S 15 j learly l " d ! cated in lhe question put by the President of the Court 
the judges and in the confirmative answer given by the latter. The 

question reads as follows: 

'Is it established that in the area of Autun, on 9th September, 1944, 

m 'tt U ? Lr °i 1 UeC [yl French soldiers, prisoners of war, was com- 

w 1 ,r:r lhC0C ™ ° r undcr P retence of the state of war, but 
thout being justified by the laws and customs of war, by unidentified 

include?! 'r [ i £ ong ' n 8 to a German column in retreat which 

(Italics' inserted? ^ and Schrameck and Lieutenant Falten?” 

The judges answered “ yes ” by a majority vote. 

on^Land 'inn , rcs P cctin g the Laws and Customs of War 

of belligerent n n L . 0 1 c ^ ' Hague Convention, recognises the status 
volunufe torns ” " r° rCgUlar units of lhe arm y- “ but also to militia and 

^oTLZ S ih,; r V f ° U I C ° nddions: thal ‘hey are ” commanded by a 
person responsible for h.s subordinate ” ; that they wear a “ fixed 
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distinctive sign recognisable at a distance ” ; that they “ carry arms 
openly ” ; and that they “ conduct operations in accordance with the 
laws and customs of war.” 

Article 2 of the same Regulations goes further and extends the above 
recognition even to civilian combatants under certain circumstances and 
conditions. These are fulfilled when ” inhabitants of a territory not under 
occupation, on the approach of the enemy, spontaneously take up arms 
without having had time to organise themselves in accordance with Article 
1 ” of the Hague Regulations. In such cases it is not required that com¬ 
batants fight under a commander, or that they wear a distinctive sign, such 
as a uniform. It is sufficient, and at the same time mandatory, that they 
carry arms openly and respect the laws and customs ot war when conducting 
military operations. 

The Prosecution specifically invoked this latter provision, and not that 
of Article 1 of the Hague Regulations. It stated that ” F.F.I. troops had 
opposed for a day the column of Bauer, together with French regular troops 
and with the knowledge of the Germans, and had I ought the inv ading troops 
without having had time to organise themselves.” 

The implementation of Article 2 of the Hague Regulations requires the 
presence of two essential elements: that arms were taken up to resist the 
enemv by inhabitants ” of a territory not under occupation," and that this 
is done "by inhabitants who had no ” time to organise themselves ’ by 
having a commander and Wearing distinctive signs. 

From this it follows that the concept of what is and what is not an 
“ occupied territory ” is also essential. Article 42 of the Hague Regulations 
provides the following: 

“ Territory is considered occupied when actually placed under the 
authority of the hostile army. 

“ The occupation extends only to the territory where such authority 
lias been established and is in a position to assert itself.” C) 

The setting up and maintenance of an actual and effective occupying 
administration makes the difference between occupation and mere 
invasion.( 2 ) It thus appears that, when the occupant withdraws from a 
territory or is driven out of it. the occupation ceases to exist.( ) This is 
clearly so in cases where liberating forces are steadily advancing and gradually 
regaining control of parts of the occupied territory. But the question 
arises of the status of smaller parts still within the occupied territory, in 
which the occupant’s powers cannot be exercised on account of military 
operations still in progress. Are the inhabitants of such parts entitled to 
rise to arms, drive the enemy out, even temporarily, and while doing so, 
enjoy the rights of belligerents ? 

According to the facts of the trial as they appear from the indictment, 
it would seem that there was, in the area of Autun, a situation combining 
that of a territory being liberated by outside forces and that being treed by 

(-•) S^L^Oppenheim-H. Lauterpacht, International Law, Vol. II, 6th Edition, 
pp. 339-340. 

( 3 ) Op. cit., p. 341. 
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local inhabitants. In any case it would appear that the military operations 
were in full development and that, at the time of capturing the three F.F.I. 
combatants, the occupant's authority in the area had not yet disintegrated. 

If one is to assume that the Tribunal accepted the Prosecution's thesis 
and applied Article 2 of the Hague Regulations, its decision that the F.F.I. 
combatants had the status of belligerents and were consequently to be 
treated as prisoners of war, would contribute to defining the concept of 
occupied territory. It would appear to be based upon the view that, once 
control of an occupied territory is disputed by the force of arms, and 
consequently, already at the stage in which the occupant's authority is at 
stake, the status of occupation ceases to exist. This would not necessarily 
mean that the contest may be wholly conducted by local inhabitants who are 
under the occupant's authority. The main fact of the trial is that the 
latter were fighting jointly with regular French troops, which formed part 
of the Allied forces who invaded France in June 1944 with the purpose 
ol driving the Germans out of France and other occupied European 
countries. There is also no indication that the F.F.I. members had resorted 
to arms prior to their junction with the regular troops, and consequently 
before at least one portion of their own territory had been, however 
temporarily, already liberated. It can be observed, of course, that the fact 
that the F.F.I. members in question were fighting together with the regular 
troops, which in laet means within their ranks, could have provided grounds 
for both the prosecution and the Tribunal to establish that they were under 
proper command, and had thus fulfilled one of the conditions of Article 1 
o! the Hague Regulations. The tact that some or all of them wore certain 
military distinctive signs, as alleged by the Prosecution on the basis of 
witnesses accounts, could have made possible the application of Article 1 
instead of Article 2 of the said Regulations. The whole issue of whether 
the F.F.I. combatants were or were not in territory “ not under enemy 
occupation, would have then been immaterial. 

If. however. Article 2 is accepted as having been applied by the Court 
the case brings the following leaturcs to light in the manner in which 
Article 2 was implemented : 

(a) Any part of territory in which the occupant has been deprived of 
actual means for carrying out normal administration by the presence of 
opposing military forces, would not have the status of" occupied " territory 
within the terms of Articles 2 and 42 of the Hague Regulations. The fact 
that other parts of the occupied country, as a whole," are under effective 
enemy occupation, would not affect this situation. 

(/>) Inhabitants of such parts as are described above, when taking up 
arms against the enemy, would be deemed to have done so “ on the 
approach of the enemy." This would mean not only the resorting to arms 
in the initial stages of a country s invasion by the future occupant, but in 
any other stage during or nearing the end of occupation. The enemy's 

approach in contested areas, from which the enemy has been or is 
being driven out. would consist in the combats fought between the two 
hostile forces in the disputed area. 

<c) Inhabitants resorting to arms in the above circumstances would enjoy 
the rights of belligerents. It is immaterial whether they wear civilian 
clothes or any other kind of dress. The sole conditions are that they carry 
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arms openly and respect the laws and customs of war when fighting. In 
our case the German witness Spielberg testified that the three F.F.I. men 
had committed no violations of the laws of war, and from the fact that they 
were captured while fighting it follows that they carried arms openly. 

A word or two should be said regarding the allegation that the F.F.I. 
combatants " had no time to organize themselves " by having a commander 
of their own and by wearing military signs such as full uniforms. It has 
already been observed that, by fighting shoulder to shoulder with regular 
French troops, it could have been said that they were " commanded by a 
person responsible for his subordinates.” On the other hand, it is a matter 
of opinion whether objects such as tricolour straps around the arm, helmets 
or khaki overalls, are sufficiently distinctive signs as required by the Hague 
Regulations. The F.F.I., as a whole, were an underground but nevertheless 
a single and well organised body of combatants throughout France, so that, 
from this point of view, it cannot be said that its members had no time to 
organise themselves.” They were divided into units, at the head of which 
stood commanders. Whenever on military duty they wore, as a rule, a 
French tricolour sign or badge. However, as the operations against the 
occupant developed and progressed, their ranks were filled by new members, 
who often had no time either to be placed under proper command, or to 
wear anything else but plain mufti clothes. This was particularly true of 
units which grew' during the weeks and months that preceded the liberation 
of the whole of France" between June 1944 and April-May, 1945. It may 
well be, and it is very likely, that such was precisely the case with the units 
fighting in the area of Autun. Inhabitants were filling the ranks of F.F.I. 
combatants and joining regular troops in military operations in continuous 
streams and waves, and as a unit or units of the F.F.I., as distinct from the 
regular troops, they may have had no commander of their own in the 
strict sense of the word. It is probably this position which was meant by 
the Prosecution when it referred to Article 2 of the Hague Regulations.)') 

2. THE KILLING OL PRISONERS OF WAR 

Once the status of belligerent was recognised in regard to the F.F.I. 
combatants, the rule that they were to be treated as prisoners of war, and 
could not therefore be shot after capture, followed by itself. 

Article 4 of the Hague Regulations provides : 

“ Prisoners of war are in the power of the hostile government, but 
not of the individuals or corps who capture them. 

" They must be humanely treated.” 

The same rule is repeated in Article 2 of the Geneva Convention relative 
to the Treatment of Prisoners of War, of 1929, which stresses that humane 
treatment has to be applied “ at all times,” and that the prisoners have to 
be ” protected, particularly against acts of violence.” A specific prohibition 
to “ kill or w'ound an enemy ” who has " laid down his arms or no 
longer has means of defence,” and has surrendered, is contained in 
Article 23 (c) of the Hague Regulations. 

Linder the terms of Article 2, para. 4, of the French Ordinance of 

(•) Regarding the status of guerrilla units, see also pp. 57-9. 







20 CARL BALER, ERNST SfHRAMECK AND HERBERT FALTEN 


28 August, 1944, concerning the Suppression of War Crimes,! 1 ) any" putting 
to death in reprisals ” is regarded as premeditated murder as provided 
against in Article 296 of the French Penal Code. It was submitted by the 
Prosecution and admitted by the Tribunal that the three F.F.I. prisoners 
had been shot as a " reprisal,” that is in revenge for having fought against 
the German troops. The Tribunal applied Article 2 of the said Ordinance, 
and consequently also Article 296 of the Penal Code. 

3. THE PLEA OF SUPERIOR ORDERS 

As already stressed, the Tribunal dismissed the pica of superior orders in 
regard to the chief defendant, Bauer, and admitted it as an extenuating 
circumstance in the case of Sehrameck and Falten. 

In doing so the court applied the rule that superior orders do not, in them¬ 
selves. exonerate the perpetrator from responsibility when the orders are 
illegal, but may be admitted in mitigation of punishment on the merits of 
each particular case. This rule is generally recognised in contemporary 
International and Municipal Law, and has been applied in numerous war 
crimes trials.(-) In instruments of International Law the most authoritative 
source is Article 8 of the Nuremberg Charter : 

" The fact that the defendant acted pursuant to order of his Govern¬ 
ment or of a superior shall not free him from responsibility, but may 
be considered in mitigation of punishment if the Tribunal determines 
that justice so requires.” 

In French law, the rule is laid down in Article 3 of the Ordinance of 
28 August, 1944, concerning the Suppression of War Crimes, in the follow ing 
terms: 

“ Laws, decrees or regulations issued by the enemy authorities, 
orders or permits issued by those authorities, or by authorities which 
are or have been subordinated to them, cannot be pleaded as justification 
within the meaning of Article 327 of the Penal Code, but can only, in 
suitable cases, be pleaded as an extenuating or exculpating circum¬ 
stance.” 

Article 327 of the French Penal Code provides that if" homicide, wounds 
and blows ” have been ordered by the law and committed under “ com¬ 
mand ” of the proper authority, there is no crime. 

Bauer's plea consisted in that there were orders issued personally by 
Hitler in April 1944, that " partisan ” or “ guerrilla ” combatants should 
be regarded as rebels and shot after capture. 

As was established at the Nuremberg Trial of the German Major War 
Criminals, orders of this kind existed as early as in 1942. On 18th October, 
1942, a directive, authorised by Hitler, was issued to " slaughter to the 
last man ” all members of Allied " Commando ” units, whether armed 
or not, even if they surrendered.! 3 ) The Nuremberg Tribunal found all 
such orders contrary to the laws and customs of war, and consequently, 
criminal in nature. The rejection of Bauer's plea was based upon the rule 

I 1 ) Regarding the French war crimes laws, see Vol. Ill of this series, pp. 93-102. 

( ; ) On this point, see Vol. I of this series, pp. 18-20, 31-33 ; and (particularly) Vol. V, 
pp. 13-22. 

I ( J > See Judgment of the International Military Tribunal, sitting at Nuremberg, H.M. 

Stationery Office. London, 1946, p. 45. 
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that he should not have obeyed orders which were of a criminal nature, 
and it may be noted further that, at the time of the crime, he was under nt^ 
direct pressure or duress to implement Hitler's orders. 

Bauer's personal liability in this case lay in that he originated the crime 
by giving orders to his subordinates in pursuance of Hitler's instructions. 
Such responsibility is covered by Article 6, last paragraph, of the Nuremberg 
Charter: 

Leaders, organisers, instigators, and accomplices participating in 
the formulation or execution of a common plan or conspiracy to 
commit any . . . crimes are responsible for all acts performed by any 
persons in execution of such plan.” 

In French law, it is covered by Article 4 of the Ordinance of 28th August, 
1944, concerning the Suppression of War Crimes : 

" Where a subordinate is prosecuted as principal perpetrator of a 
war crime, and his hierarchical superiors cannot be charged as joint 
perpetrators, the latter are regarded as accomplices to the extent to 
which they had organised or tolerated criminal acts of their sub¬ 
ordinates.” 

From this it follows that, if a superior is prosecuted because of orders 
issued to subordinates, he is held responsible as principal or joint perpetrator, 
as the case may be. 

In our case it would appear that Bauer was found guilty as principal 
perpetrator, and therefore convicted to death. This resulted from the 
.findings regarding the part played by his two subordinates. By admitting 
their respective pleas, the Tribunal in fact decided that both were instru¬ 
mental in the killing of the three F.F.I. prisoners, but bore lesser responsi¬ 
bility. The Tribunal presumably took into account Schrameck's defence 
that Bauer’s orders were" categorical ” and left no room for" discussion.” 
It would also appear that it took into consideration the fact that Falten 
had postponed the execution on his own initiative and gone back to 
Sehrameck to raise once more the issue, thus giving an opportunity for 
cancelling the order. All these or other considerations were in the powers 
of the Tribunal which was at liberty to estimate the degree of guilt of each 
participant in the crime according to the circumstances. By convicting the 
two to fi.^ years’ imprisonment each, the Tribunal admitted the plea ol 
superior orders only in mitigation of the punishment, but not in exculpation 
of guilt, as it was empowered to do under the terms of Article 3 of the 
Ordinance of 28th August, 1944. 
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TRIAL OF FRANZ HOLSTEIN AND TWENTY-THREE OTHERS 

PERMANENT MILITARY TRIBUNAL AT DIJON 
(COMPLETED 3RD FEBRUARY, 1947) 

The killing of civilians as “ reprisals ”—Destruction of 
inhabited buildings — Ill-treatment of civilians — Pillage — 
Guilt of instigators and other accomplices. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE ACCUSED 

The accused were members of various German units who took part in 
a series of crimes against the French population in the area of Dijon in 1944. 
Some belonged to the Army, and others to the Gestapo and SD (Security 
Police). 

Three accused were present at the trial. They were Franz Holstein, a 
Major; Georg Major, a Captain commanding “ Ost Battalion 654 and 
Emil Goldberg, an Adjutant of the S.D. at Chalon-sur-Saone. The remainder 
twenty-one accused, were tried in absentia and were the following: Hans 
Kruger, head of the S.D. at Chalon-sur-Saone ; Ludwig Schellaas, Adjutant of 
the S.D. at Dijon : Klaus Schenevoigt, non-commissioned officer of the S.D. at 
Dijon : Schirmacher, a Lieutenant commanding the 3rd Company, Ost 
Battalion 654; Vier. a Colonel. Feldkommandant at Nevers : Eder, Artillery 
Lieutenant. Ortskommandant at C’hateau-Chinon ; Verfurt, Lieutenant 
serving at Autun ; Gierszcwski. a Lieutenant, commanding the 2nd Company, 
Ost Battalion 654 : Euierer, a Lieutenant, commanding the 1st Company, 
Ost Battalion 654; Lenartz, Adjutant, interpreter of the S.D. at Dijon; 
Gottlieb Hilgenstohler. sergeant of the S.D. at Chalon-sur-Saone; Runke- 
witz. sergeant, interpreter of the S.D. at Chalon-sur-Saone ; Eugen Knodler, 
Chief Adjutant of the S.D. at Chalon-sur-Saone ; Karl Haeberle, sergeant- 
major of the S.D. at Ch;ilon-sur-Saonc ; Hildebrand, deputy O.C. of the 
German Officer Cadet School at Dijon ; Moeckel, Lieutenant, Feldgen- 
darmerie at Autun ; Gunther Irmisch, Colonel, head of the Feldkom- 
mandantur 669 at Dijon : Hulf. Sturmbannfuhrer of the Gestapo at Dijon ; 
Hefeke, Captain, 2nd Battalion. 5 Kouban Regiment; Albert Hippe, Colonel, 
O.C. of the German Officer Cadet School at Dijon, and Merck, a Lieutenant 
serving at Dijon. 

2. THE FACTS AND EVIDENCE 

(i) Background of the Crimes anil Composition of Units Involved 

According to the evidence presented by the prosecution, the accused took 
part in combined operations against members of the French resistance 
movement. The operations were decided upon and planned at a conference 
held at Dijon under the auspices of General Hederich, Feldkommandant 
and “ Befehlshaber Nord-Ost Frankreich ” (G.O.C., North-East, France), 
in June, 1944. Six of the accused attended in their respective commanding 
capacities: Irmisch, Hippe, Major, Hulf, Kruger and Verfurt. They were 
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to provide the troops and issue instructions, and all had to take persona 
part in the operations at the head of their units. 

The conference decided that the French resistance movement in the area 
was to be suppressed and annihilated, and that severe measures were to be 
Taken against them and the population “ in reprisals ” for their struggle 
against the occupying authorities or assistance given in this respect. In 
the light of some of the evidence, such measures were to consist in executing 
on the spot every member of the resistance, captured with arms, pursuant 
to Hitler's orders to kill all “ terrorists ” or " saboteurs ”; in the burning 
dow n of three farms for every German soldier killed, and of one farm for 
every German soldier wounded. 

The events described by the Prosecution showed that, in carrying out the 
above instructions, the accused killed a large number of inhabitants, 
destroyed by lire many buildings in various localities, and pillaged property 
of the population. 

The assignment was conducted and the crimes perpetrated by several 
columns operating simultaneously in the different areas, and moving from 
one area to the other. One column was composed of German officer- 
cadets supplied and commanded personally by Hippe and his deputy. 
Hildebrand. Another column consisted of Russian quisling troops, Ost 
Battalion 654, under the command of German officers and N.C.O.’s. The 
O.C. was Major. The ranks of a third column were tilled with members 
of 5 Kouban Regiment, another Russian (cossack) unit, under Captain 
Hepeke. In addition, there were detachments of German Feldgendarmcs 
from the Ortskommandantur at Chateau-Chinon, under Lieutenants 
Moeckel and Eder, and almost the entire personnel of the S.D. at Chalon- 
sur-Saone, with its head Kruger. In the events of August, 1944, another 
German officer. Colonel Vier, took an active part as Feldkommandant at 
Nevers. 

(ii) The Crimes 

The crimes were committed in six different places and their surroundings. 

Events at Toulon-sur-Arroux 

On 25th June, 1944, two columns left Dijon for Toulon-sur-Arroux. 
One wa;. composed of the officer cadets and the other of one company of 
Ost Battalion 654. The latter arrived at Chalon-sur-Saone at 10 a.m. and 
was joined by three more companies of the same Battalion. The column 
then headed towards Toulon-sur-Arroux and, w hen approaching it, deployed 
in the fields. In a hamlet, Prayes, they shot at farmers who were hay¬ 
making. One was wounded and several others were seized and executed 
on the spot. When the wounded man moved, he was killed by five Germans. 
He was later identified as one Swedrowski. 

The column then surrounded another small locality, St. Eugeac. north¬ 
east of Toulon-sur-Arroux. They seized two inhabitants, ill-treated them 
and shot them without investigation or trial. After this the place was 
looted. 

Events at Dun-les-Places 

The column regrouped and arrived at Autun at 11 a.m. There they 
found the first column, with officer-cadets. At this juncture, a third column. 
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that of the Russian Cossacks, 5 Kuban Regiment, arrived from Dole, via 
Chalon-sur-Saone. Together with the other two columns, as well as with 
elements of the Feldgendarmeries, Gestapo and S.D., they all moved the 
next day, 26th June, towards Dun-les-Places. According to some witnesses 
the Cossacks column, before arriving at Dun, met detachments of the French 
resistance movement and shots were exchanged, which did not extend 
beyond mere skirmishes. According to other witnesses, however, no such 
encounter took place. When the above combined force arrived at Dun- 
les-Places, Feldgendarmes and S.D. men arrested a large number of the 
male population. The arrestees were all taken at their homes, and were 
locked in the local church. Some were interrogated and all were physically 
ill-treated. At this point fires were heard in the village and a confusion 
arose. The Germans contended that shots were fired at them from the 
church steeple by resistance men. According to other witnesses, the 
incident was entirely invented by the Germans themselves in order to justify 
hard measures against the population. At any rate, after this the inhabitants 
detained in the church were massacred. They were lined up in front of the 
church and shot by Brcn-guns. The massacre was carried out under 
Kruger's direct orders and supervision. In the early morning, an officer 
cadet was seen killing off some of those who had survived. Two of the 
victims, however, who had also survived, had time to flee before the morning, 
and were later to give full account of the event. Twenty-one inhabitants 
in all fell as victims on this occasion. 

On 27th June, the place was thoroughly pillaged and twelve houses were 
set on fire and burnt to the ground. On 28th June, at 1 p.m., the Germans 
left the locality. t 

Events at Vermot 

The third or Cossacks column, under the Command of Hefeke, had left 
on the 26th June, at about 5 p.m. It went to Vermot, a hamlet 2 kms. north 
of Dun. When leaving, it took with it six hostages from Dun-les-Places. 
According to the evidence of the Prosecution, while approaching Vermot, 
the column met a group of resistance men hidden in the nearby woods. 

A battle took place which lasted one hour. After the battle the column 
entered Vermot, and as revenge for the battle, severely ill-treated many 
inhabitants and pillaged their property. One of the victims, named Petit, 
had his jaw fractured by a rifle butt, and his grandson had his right arm 
broken. Petit died of the ill-treatment. In addition, the six hostages were 
executed. They were all identified. Eleven houses were set on fire and 
property of the inhabitants was looted. The column left Vermot on 28th 
June. 

Events at Vieux Dun 

According to the accused Major, on 26th June, in the evening, while at 
Dun-les-Places, he received orders from Hildebrand to proceed with a 
detachment to Vieux-Dun, another small locality in the area, and search 
all the woods on the way. He arrived at Vieux-Dun on 27th June, at 8 or 
9 a.m. According to a German witness no members of the resistance 
movement were met or found and no incidents took place. The head of 
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the S.D., Kruger, also came to Vieux-Dun, and in spite of these quiet 
conditions, had one house set on fire. The village was also pillaged. 

Events at Arleuf 

Several weeks later, a similar expedition was made on the orders of Vier, 
Feldkommandant at Ncvers and was carried out by Major. His assignment 
was to make a general search in the area of Ncvers for hidden arms, to 
execute those found with arms, and to destroy houses from which shots 
would be fired. Major alleged that the expedition took place as a result 
of shots which were fired at German soldiers eight or ten days before. On 
10th August the detachment arrived at Arleuf and soon several crimes 
were to be committed. According to a German witness the events look 
place in the following manner : 

A French girl. Mile. Buteau, had her parents arrested by members of the 
French resistance movement, and they were taken away. She appealed to 
Major for help to liberate them, and on this occasion told him that the 
whole population of Arleuf was in the resistance movement. Major had 
the locality surrounded by a company under Schirmacher, and gathered 
one member of every family in a cafe. He told them that if Mile. Buteau's 
parents were not returned by the night, he would have the whole village 
set on fire. The Mayor despatched two youths to contact men of the 
resistance and request the return of the Buteau's by 8 p.m. 

The crimes took place in the course of these events. At 6.30 a.m.. w hen 
members of families were being collected, an agricultural worker, Goujon, 
took fright and tried to escape or hide. He was apprehended and brought 
to Major, who ordered that he be shot. The man was taken away and 
executed. 

A revolver was found in the house of an old man, Boulle, aged 71. The 
man and the revolver were brought to Major. The latter fired a shot from 
the revolver into the ceiling and told Boulle : “ For this you are going to 
be shot.” These words were heard by a soldier who instantly took Boulle 
away and killed him. 

A third man was killed in the following circumstances. Several inhabi¬ 
tants were lined up against a wall with their hands up, and were searched 
by Major’s men. At one moment one of the inhabitants, Gantes. moved 
his right arm down. A soldier moved one or two yards back and killed 
him with a Bren-gun. 

Events at Crux-la-Vffle 

Several days later an expedition took place under the direct command of 
Colonel Vier. The purpose was to annihilate units of the resistance move¬ 
ment, which were encamped west of Crux-la-Ville. Major and his men 
again took part in this operation. 

On 15th August, Major and elements of his Battalion attacked a body 
of resistance men and suffered losses. The following day, after the battle 
was over, a young resistance combatant, Chermette. who had been captured 
on the 15th, was taken to a yard and tortured. Over a hundred soldiers 
watched the torture. The victim was laid on a table and beaten all over 
his body. After that he was thrown on a heap of refuse and killed by 
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Bren-guns. At 7 p.m., of the same day, soldiers broke into the house of 
a farmer, Ricard. They found his wife and son working on the cattle and 
accused the son of being a “ terrorist.” They shot him on the spot. 
Another four inhabitants were seized, tortured and killed, bringing the total 
to six victims. Seven houses were set on fire, one on 15th August and six 
on 16th August. 

3. THE FINDINGS AND SENTENCES 

Twenty-two accused were found guilty of some of the above offences 
and two were acquitted for lack of evidence that they had personally perpe¬ 
trated crimes. 

According to the findings the accused could conveniently be classified 
into three categories : those found guilty as instigators, mainly by issuing 
orders: those found guilty as perpetrators; and those found guilty as their 
accomplices. 

Irmisch, Hippe, Hulf and Hildebrand were found guilty as instigators of 
the killing of twenty-one inhabitants at Dun-les-Places. Kruger, Schene- 
voigt, Ler.ertz, Hilgenstohler, Runkewitz, Knodler, Hoeberle, Schellhaas, 
were found guilty as perpetrators, and Merck, Goldberg, Eder and Moeckel 
as their accomplices. 

Kruger was found guilty for instigating the arsons at Dun-les-Places, the 
killing of six hostages at Vermot and the arson at Vieux-Dun. He was 
also found guilty as perpetrator of the killing of Swedrowski at Toulon-sur- 
Arroux. Verfurt was found guilty as perpetrator of the arsons at Dun-les- 
Places, Hefeke was found guilty of instigating the arsons at Vermot, and of 
being an accomplice to the killing of the six hostages, the pillage and the 
ill-treatment of Petit and his grandson, all at Vermot. Major was found 
guilty of instigating the murder of two of the three victims at Arleuf, and 
the arson at Arleuf. Vicr was found guilty as instigator of the killing of 
all the three victims at Arleur and of the six victims at Crux-la-Ville, and of 
the arsons at Arleul and Crux-la-Ville. Schirmacher was also held respon¬ 
sible as instigator in the arson at Arleuf and Holstein was found guilty of 
the arson at Crux-la-Ville as an accomplice. 

The two acquitted were Fuierer and Gierszewski. 

All the accused found guilty, except two, were sentenced to death. 
Holstein and Major were convicted with extenuating circumstances and were 
sentenced, Holstein to hard labour for 15 years, and Major to hard labour 
for 20 years. 


B. NOTES ON THE CASE 

1. THE NATURE OF THE OFFENCES 

The offences for which the accused were found guilty fall into the following 
four categories : killing of civilians, which the court described as murders 
committed as “ reprisals destruction of property by arson; pillage; and 
ill-treatment of civilians. e 
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(a) Killing Civilians as “ Reprisals ” 

Convictions for murder were made in respect of the killing of the twenty- 
one inhabitants at Dun-les-Places, the farmer Swedrowski at Toulon-sur- 
Arroux, the six hostages at Vermot, the three inhabitants at Arleuf, and 
the six victims at Crux-la-Ville. 

In respect of all these killings the court found the accused concerned 
guilty of murder in that they “ deliberately inflicted death ” and that all 
such “ wanton homicides were committed in reprisals.” 

The first part of this finding was based on Article 295 of the French 
Penal Code which provides : 

“ Homicide committed deliberately is murder.” 

The second part was based upon Article 2, para. 4, of the Ordinance of 
28th August, 1944, concerning the Suppression of War Crimes, w hich reads: 

“ Premeditated murder, as specified in Article 296 of the Penal Code, 
shall include killing as a form of reprisal.” 

In this manner the consequence of the finding that all the above killings 
were committed in “ reprisals,” was that the accused were found guilty of 
“ premeditated ” murder {assassinat ) and not of ordinary/nurderfmeur/reM') 
That murder, premeditated or not, is punishable as a war crime, has had 
a long recognition in the laws and customs of war. Its latest expression 
can be found in the Charter of the International Military Tribunal at Nurem¬ 
berg (Article 6) and also of that at Tokyo (Article 5). It can also be found 
in the municipal law of many nations dealing with war crimes, as it emerged 
during or after the war 1939-45.(-) The main point of interest in this trial, 
however, is the element of “ reprisals ’ which, under the Ordinance of the 
28th August, 1944. had the effect of making the accused guilty of premedi¬ 
tated murder. 

The subject of “ reprisals ” is one of difficulty in International Law . Its 
limitations are still not well defined, and regarding the rules guiding it one 
has chiefly to rely on the opinion of learned publicists and on judicial 
precedents of a differing nature. This gap is particularly felt within the 
sphere of the laws and customs of war. As stressed by Lord Wright, 
Chairman of the United Nations War Crimes Commission, no complete 
“ law of reprisals ” in time of war has yet developed.( 3 ) 

In the theory concerning reprisals in time of peace it is generally agreed 
that the latter are exceptionally permitted as a means of enforcing Inter¬ 
national Law. They are then regarded as an answer to international delin¬ 
quency and as one of several different modes of compulsive settlement of 
disputes when negotiations or other amicable modes have failed. The 
development of International Law after the first World War, by the setting 


(») One of the main consequences of the distinction which the French Penal Code 
draws between “ assassinat ” (Art. 296) and “ meurtre (Art. 295) is that, according to 
Art. 302 of the Penal Code, the former entails as a rule death penalty, whereas the latter 
entails, again as a rule and according to An. 303 of the Penal Code, hard labour tor life. 
In exceptional cases, “assassinat" is punishable with lesser penalties and “ meurtre " 
with death. 

( J ) For such laws, see Annexes to the different volumes of this senes. 

( 3 ) See History of the United Nations War Crimes Commission and The Development of 
the Laws of War , H.M. Stationery Office, London, 1948. Foreword, p. vi. 


' 


28 FRANZ HOLSTEIN AND OTHERS 


up nf the League of Nations and, mutatis mutandis , of the United Nations, 
has led some authoritative writers to raise the problem as to whether, after 
the acceptance of obligations regarding the pacific settlement of international 
disputes. States are still entitled to resort to compulsive means of settlement 
between themselves, including reprisals. The opinion has been expressed 
that " so long as the renunciation of the right of war,” as the paramount 
means of compulsive settlement, “ is not accompanied by an obligation to 
submit disputes to obligatory judicial settlement, and so long as there is 
no agency enforcing compliance with that obligation and with the judicial 
decision given in pursuance thereof, reprisals , at least of non-forcible 
character, must be recognised as a means of enforcing international law."C ) 
Similar conclusions, though for other reasons, were drawn in regard to 
reprisals in time of war. It was admitted that “ reprisals between belli¬ 
gerents cannot be dispensed with, for the effect of their use and of the fear 
of their being used cannot be denied.”!-) 

It would thus appear that, in the present stage of its growth. International 
Law still recognises reprisals, admittedly within certain conditions and 
limitations. The problem in time of war, as a learned writer put it, is 
that'' a war crime does not necessarily cease to be such for the reason that 
it is committed under the guise of reprisals,” but that, on the other hand, 
“ ayi a rule, an act committed in pursuance of reprisals, as limited by Inter¬ 
national Law, cannot properly be treated as a war crime.”! 3 ) It is precisely 
the limitations within which reprisals are permissible that are still left to 
be answered with precision sufficient to remove elements of doubt and 
uncertainly. 

In conditions created by a stale at war. the question of reprisals arises 
when one belligerent violates the rules ol warfare and the other belligerent 
retaliates in order to bring about a cessation of such violations. The 
problem then consists in determining the scope and nature of acts which 
the retaliating party is deemed entitled to undertake. 

In the trial under review the killings, and in fact all the other offences 
as well, were committed by German occupying authorities against French 
inhabitants on account ol the struggle of members of the French resistance 
movement. It would appear that the Germans had taken the view that 
such struggle was in violation ol the laws and customs of war, and that 
the inhabitants were to be victimised as a means of inducing the resistance 
members to stop their struggle. 

According to the general theory regarding reprisals, referred to above, 
it is required that retaliation is made “ in proportion to the wrong done.”! 4 ) 
)ne trend ol opinion, however, gives further definition to this principle and 
qua dies it by certain limitations. In regard to reprisals in time of peace 
U is emp asised that the only acts ol reprisals admissible against foreign 

rlk S ° r c,t,i ' ens . IS arrcs,: lhe y mus t he treated not like criminals, but 
i e ostages, and in no circumstances may they be executed, or subjected 


p.^ , |8f W It^rn^tal LaUlerPaCh *' L*** Vol. H. 6th Edition (Revised) 

(*) See op. cil.. >• 247. p. 446. 

Year ^oYT^aiu^t^w .‘ hC Punishmenl of War Cr ‘™ 5 -" Brilis 
(*) Oppenhcim-Lauterpacht, International Law, Vol. II, 6th Edition (Revised), p. 11! 
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to punishment.”! 1 ) A similar conclusion regarding treatment of civilians 
is made by certain writers in respect of reprisals in time of war. It is con¬ 
sidered that, in any case, reprisals must take place ” in compliance with 
fundamental principles of war.” and in this connection it is stressed that 
this implies “ respect for the lives of non-combatants.”! 2 ) 

This authoritative trend of opinion! 3 ) provides certain indications as to 
how our problems may be solved. According to it, it would appear that 
wherever persons are the object of reprisals, their lives arc the ultimate 
limit the retaliating party is not permitted to transgress. On the other 
hand, the recognition that ” foreign citizens ” may lawfully be taken as 
hostages in time of peace, would also apply in time of war to inhabitants 
of occupied territory, as conditions are then more compelling than in time 
of peace. A further rule would then follow, that while entitled to take 
hostages in order to bring about a cessation of violations of the laws of 
war by the other party, the retaliating party is expected to treat hostages 
in a humane manner, which in no case may lead to putting them to death. 
Any such act committed in retaliation for acts for which persons were 
taken and kept as hostages, would be criminal and would, legally speaking, 
result in a situation where there was no ” reprisal ” in the proper sense, but 
merely arbitrary acts of revenge. 

It will be noted that Article 2, para. 4, of the French Ordinance of 28th 
August, 1944, according to which any “ killing as a form of reprisal 
constitutes premeditated murder, is fully in line with this school of thought. 
One of the striking features of the case tried is that no evidence was at hand 
to show that any of the inhabitants killed was guilty of any violation ol the 
laws and customs of war. There was nothing to show that they belonged 
to the resistance movement and that, as such, they indulged in the com¬ 
mission of acts prohibited or punishable under the said laws and customs. 

The solution furnished by the French Ordinance of 28th August, 1944, 
is a welcome contribution to the gradual elimination of uncertainty regarding 
the law of reprisals in time of war. and to the further determination of 
obligations which lie upon belligerent powers. The tact that it reflects so 
strikingly the principles formulated by authoritative writers prior to the 
enactment of the Ordinance, tends to indicate that the course adopted 
may bear the seeds for a wider agreement among nations in the further 
development of International Law in this field. 

(b) Destruction of Inhabited Buildings 

Convictions for destruction of buildings were made in respect of the 
setting on fire of 12 houses at Dun-les-Places, 11 houses at Vermot, 7 houses 
at Crux-la-Ville, and 1 house each at Vieux-Dun and Arleuf. 

The accused concerned were found guilty under the terms of Article 434, 
of the French Penal Code, which prescribes the heaviest penalty, death, 
for anybody who “ wantonly sets fire to buildings, vessels, boats, shops, 
works, when they are inhabited or used as habitations.” When the buildings 


(■) Op. cit., p. 114. . . . , 

( 2 ) H. Lauterpacht, “ The Law of Nations and the Punishment of War Crimes, Bratsh 
Year Book of International Law. 1944, p. 76. 

( :l ) |( should be stressed that, according to Art. 38 of the Statute of the International 
Court of Justice, appended to the Charter of the United Nations, teachings of the most 
highly qualified publicists ” are recognized as one of the sources of international law. 
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nr places are not inhabited or used as habitations, the penalty is hard labour 

for life. 

In International Law. Article 23(g) of the Hague Regulations respecting 
the Laws and Customs of War on Land. 1907, forbids the “ destruction or 
seizure of enemy property ” unless it is “ imperatively demanded by the 
necessities of War.” This careful phraseology is usually interpreted to 
mean that" imperative demands of the necessities of war ” may occur only 
in the course of active military operations. In the case tried there was no 
evidence to show that, on the few occasions of clashes between the German 
units involved and the French resistance movement, there was any necessity 
to set the houses on fire. On the contrary, the evidence was to the effect 
that the houses were deliberately set on fire as a measure of intimidation 
for suppressing the activities of the resistance movement in the area. 

Another provision of International Law is contained in the general rule 
of Article 46 of the Hague Regulations, whereby “ private property must 
be respected.” 

According to the list of war crimes drawn up by the 1919 Commission 
on Responsibilities, item XVIII, “ wanton devastation and destruction of 
property is regarded as a violation of the laws and customs of war. 
Finally. Article 56 of the Hague Regulations, which assimilates ” the property 
ol local authorities ” to private property, prescribes that “ any seizure or 
destruction of property " should be made the subject of legal proceedings,” 
thus presumably signifying both civil and penal proceedings. 

Under the terms of Article 1 of the Ordinance of 28th August, 1944, when 
committed during the war against French citizens, destruction of property 
by arson, as covered by Article 434 cf the Penal Code, is punishable as a 
w ar crime w hen such destruction " was not justified by the laws and customs 
ol war. The Tribunal s findings were that the acts of arson committed 
were not justified by these laws and customs. 

Reflected upon the question ol reprisals, this means that, even though 
the Germans may have carried out destruction as a measure of retaliation 
lor the activities of the resistance movement, their deeds were regarded by 
the Tribunal as trespassing the limitations of International Law, and, there¬ 
fore. constituting arbitrary acts of revenge of a criminal nature. The 
distinction between lawful and unlawful, or legitimate and arbitrary reprisals, 
was. thus, brought to light once more. 

(c) Ill-treatment of Civilians 

Convictions lor ill-treatment were made in regard to the farmer Petit 
and his grandson at Vcrmot, and also in regard to five of the six men who 
were killed at C rux-la-Ville. The five were beaten and tortured before 
being killed. 

The accused concerned were found guilty of “ wantonly inflicting blows 
and wounds ” as provided against in Article 309 of the Penal Code. In ' 
the case ol Petit, w ho died as a consequence of the ill-treatment, the findings 
were that the wantonly inflicted blows and wounds had caused death 
without intent to inflict it.” 

According to Article 309, when the ill-treatment has resulted in illness 
or in a working incapacity for over twenty days, the penalty is imprisonment 
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for from two to five years. If it has resulted in more serious consequences, 
such as mutilation, amputation, or other permanent infirmities, the penalty 
is solitary confinement with hard labour for from five to ten years. If 
ill-treatment has resulted in death which was not intended, as in the case 
of Petit, the penalty is hard labour for from five to twenty years. Finally, 
according to Article 311, if none of the above consequences have occurred, 
the penalty is imprisonment for only from six days to two years. 

As in the case of destruction of property, under Article 1 of the Ordinance 
of 28th August, 1944, the offences covered by the above provisions of the 
French Penal Code are punishable as war crimes if committed during the 
war against French citizens and not justified by the laws and customs of 
war. As already reported in connection with another trial, ill-treatment of 
civilians, irrespective of whether they are or are not guilty of offences, is 
explicitly regarded as a war crime and made punishable as such by provisions 
of both international and municipal law.(*) 

(d) Pillage 

Convictions on the count of pillage were made for the lootings which 
took place at Dun-les-Places, Vermot and Vieux-Dun. 

The accused concerned were found guilty of” pillage committed in gangs 
by military personnel with arms or open force,” as provided against by 
Article 221 of the Code of Military Justice. The latter makes punishable 
by hard labour for life ” any pillage or damage to food, merchandise or 
goods, committed by military personnel in gangs either with arms or open 
force, or with breakages of doors or external closures, or with violence 
against persons.” Pillage in gangs committed in any other circumstances 
is punishable by solitary confinement with hard labour for from five to ten 
years. This provision was made applicable by the Ordinance of 28th 
August, 1944, concerning the Suppression of War Crimes, to cases of 
pillage committed by enemy occupying authorities in France. 

Pillage was recognised as a war crime in the list of the 1919 Commission 
on Responsibilities, as well as in the Charters of the International Military 
Tribunals at Nuremberg and Tokyo. Prior to that it was explicitly pro¬ 
hibited by Article 47 of the Hague Regulations. 

2. THE PERSONAL GUILT OF THE ACCUSED 

As previously stressed, each of the accused was found guilty of some of 
the above offences in different capacities : as instigator, as perpetrator, or 
as accomplice other than instigator. Some were found guilty in two or 
all three capacities, according to the part they took in the commission of 
the various crimes. The guilt of instigators and other accomplices in 
French law deserves special attention. 

(a) The Guilt of Instigators 

The offences for which a number of accused were found guilty as instigators 
include the killing of the twenty-one inhabitants at Dun-les-Places, of the six 

(') See Vol. VII of this series, p. 70. 
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hostages at Vermot, of the three men at Arleuf. and of the six inhabitants 
at Crux-la-Ville. They also include the arsons in all these places. 

The accused involved were in all cases in command of the men who 
committed the crimes and were held responsible for either issuing orders 
to their subordinates or permitting that they commit their misdeeds. 

The responsibility of persons in authority over perpetrators and other 
accomplices, is covered by a general provision of the French Penal Code 
and also by the Ordinance of 28th August, 1944. 

Article 60, para. 1 of the Penal Code reads: 

“ Those who, by gifts, promises, threats, abuse of authority or powers, 
guilty machination, or artifices, provoke an act constituting a crime or 
a delict, or give instructions to commit it, shall be punished as accom¬ 
plices."! 1 ) 

Article 4 of the Ordinance of 28th August, 1944, concerning the Suppres¬ 
sion of War Crimes provides : 

“ When a subordinate is prosecuted as principal perpetrator of a 
war crime and when his hierarchical superiors cannot be accused as 
joint perpetrators, they are treated as accomplices to the extent to 
which they have organised or tolerated the criminal acts of their 
subordinates.” 

The Tribunal applied the provision of the Penal Code and found all 
those concerned guilty of” provoking ” the offence in question “ by abuse 
of authority and powers " or of" giving instructions.” The accused found 
guilty in this capacity were: Irniisch, Hippe, Hulf, Hildebrand, Kruger, 
Hefeke, Major, Schirmacher and Vier. 

The above provisions are based on the same principle as that expressed 
in Article 6, last paragraph, of the Charter of the International Military 
Tribunal at Nuremberg. Referring to crimes against peace, war crimes and 
crimes against humanity, as defined in its previous paragraphs, Article 6 
provides : 

Leaders, organisers, instigators and accomplices participating in 
the formulation or execution of a common plan or conspiracy to commit 
any of the foregoing crimes are responsible for all acts performed by 
any persons in execution of such plan." 

This rule is to be regarded as evidence of the present state of International 
Law in the field of personal responsibility for war crimes. 

(b) Guilt oj Accomplices other than Instigators 

It is a universally recognised principle of-modern penal law that accom¬ 
plices during or after the fact are responsible in the same manner as actual 
perpetrators or as instigators, who belong to the category of accomplices 
before the tact. That is a principle recognised equally in the field of war 
crimes. 

It is a matter of comparative interest to pass briefly in review the provisions 
of the Trench municipal law under which the accused concerned were found 
guilty as accomplices other than instigators. Their liability is regulated in 

(’) Italics inserted. 
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Article 60, paras. 2 and 3 of the Penal Code, which comprises among accom¬ 
plices the following two categories : 

“ Those who have furnished arms, instruments or any other means 
which have served in the action! 1 ) knowing that they would serve this 
purpose; 

“ Those who knowingly have aided or assisted the perpetrator or 
perpetrators of the action in the facts which have prepared or facilitated 
or in those which have consumated the action.” 

Most of the accused concerned were found guilty of complicity in the 
latter capacity, that is for having " aided or assisted in the facts which 
prepared or facilitated or in those which consumated ” the crime involved. 
Some, however, were also found guilty for supplying the means used in 
the crime. 


(>) The term “ action ” is defined in Art. 60, para. 1 quoted above, as “ action 
constituting a crime or delict.” 
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THE HOSTAGES TRIAL 
TRIAL OF WILHELM LIST AND OTHERS 


UNITED STATES MILITARY TRIBUNAL, NUREMBERG 

8th July, 1947, to I9th February, 1948 

The accused were all former high-ranking German army 
officers and they were charged with responsibility for 
offences committed by troops under their command during 
the occupation of Greece, Yugoslavia, Albania and Norway, 
these offences being mainly so-called reprisal killings, 
purportedly taken in an attempt to maintain order in the 
occupied territories in the face of guerrilla opposition, or 
wanton destruction of property not justified by military 
necessity. The accused were charged with having thus 
committed war crimes and crimes against humanity. 

One defendant committed suicide before the arraignment, and 
a second became too ill for trial against him to be con¬ 
tinued. Of the remaining accused, two were found not 
guilty and eight guilty on various counts. Sentences 
imposed ranged from imprisonment for life to imprison¬ 
ment for seven years. In its judgment the Tribunal dealt 
with a number of legal issues, including the legality of the 
killing of hostages and reprisal, prisoners, the extent of 
responsibility of commanders for offences committed by 
their troops and the degree of effectiveness of the plea of 
superior orders. 

A. OUTLINE OF THE PROCEEDINGS 


1. THE ACCUSED AND THE INDICTMENT 

The persons against whom the Indictment in this trial was drafted were 
the following: Wilhelm List. Maximilian von Weichs, Lothar Rendulic, 
Walter Kuntze, Hermann Foertsch, Franz Boehme, Helmuth Felmy, Hubert 
Lanz, Ernst Dehner, Ernst von Leyser, Wilhelm Speidel, and Kurt von 
Geitner. 

The defendant Franz Boehme committed suicide prior to the arraignment 
of the defendants, and the Tribunal ordered his name to be stricken from 
the list of defendants contained in the indictment. The defendant 
Maximillian von Weichs became ill during the course of the trial and, after 
it had been conclusively ascertained that he was physically unfit to appear 
in court before the conclusion of the trial, his motion that the proceedings 
be suspended as to him was sustained. The Tribunal ruled that “ This 
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holding is without prejudice to a future trial of this defendant on the 
charges herein made against him if and when his physical condition permits.” 

The defendants were accused of offences alleged to have been committed 
by them while acting in various military capacities. The Indictment drawn 
up against them was a relatively lengthy one, and may be summarised in 
the following words taken from the Judgment of the Tribunal: 

“ In this case, the United States of America prosecutes each of the 
defendants on one or more of four counts of an indictment charging 
that each and all of said defendants unlawfully, wilfully and knowingly 
committed war crimes and crimes against humanity as such crimes are 
defined in Article II of Control Council Law No. 10. They are charged 
with being principals in and accessories to the murder of thousands 
of persons from the civilian population of Greece. Yugoslavia, Norway 
and Albania between September 1939 and May 1945 by the use of troops 
of the German Armed Forces under the command of and acting pur¬ 
suant to orders issued, distributed and executed by the defendants at 
bar. It is further charged that these defendants participated in a 
deliberate scheme of terrorism and intimidation wholly unwarranted 
and unjustified by military necessity by the murder, ill-treatment and 
deportation to slave labour of prisoners of war and members of the 
civilian populations in territories occupied by the German Armed 
Forces, by plundering and pillaging public and private property, and 
wantonly destroying cities, towns and villages for which there was no 
military necessity. . , . 

“ Reduced to a minimum of words, these four counts charge : 

“ 1. That defendants were principals or accessories to the murder 
of hundreds of thousands of persons from the civilian population of 
Greece, Yugoslavia and Albania by troops of the German Armed 
Forces ; that attacks by lawfully constituted enemy military forces 
and attacks by unknown persons, against German troops and 
installations, were followed by executions of large numbers of the 
civilian population by hanging or shooting without benefit of 
investigation or trial ; that thousands of non-combatants, arbitrarily 
designated as 4 partisans, 4 4 Communists,’ 4 Communist suspects. 4 
4 bandit suspects 4 were terrorised, tortured and murdered in 
retaliation for such attacks by lawfully constituted enemy military 
forces and attacks by unknown persons; and that defendants 
issued, distributed and executed orders for the execution of 100 
4 hostages 4 in retaliation for each German soldier killed and fifty 
4 hostages 4 in retaliation for each German soldier wounded. 

41 2. That defendants were principals or accessories to the plunder¬ 
ing and looting of public and private property, the wanton destruction 
of cities, towns and villages, frequently together with the murder 
of the inhabitants thereof, and the commission of other acts of 
devastation not warranted by military necessity, in the occupied 
territories of Greece, Yugoslavia. Albania and Norway, by troops 
of the German Armed Forces acting at the direction and order of 
these defendants; that defendants ordered troops under their 
command to burn, level and destroy entire villages and towns and 
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THE HOSTAGES TRIAL 
TRIAL OF WILHELM LIST AND OTHERS 
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UNITED STATES MILITARY TRIBUNAL, NUREMBERG 

8th July, 1947, to 19th February, 1948 

The accused were all former high-ranking German army 
officers and they were charged with responsibility for 
offences committed by troops under their command during 
the occupation of Greece, Yugoslavia, Albania and Norway, 
. these offences being mainly so-called reprisal killings, 

I purportedly taken in an attempt to maintain order in the 

■ occupied territories in the face of guerrilla opposition, or 

wanton destruction of property not justified by military 
necessity. The accused were charged with having thus 
committed war crimes and crimes against humanity. 

One defendant committed suicide before the arraignment, and 
a second became too ill for trial against him to be con¬ 
tinued. Of the remaining accused, two were found not 
guilty and eight guilty on various counts. Sentences 
imposed ranged from imprisonment for life to imprison¬ 
ment for seven years. In its judgment the Tribunal dealt 
with a number of legal issues, including the legality of the 
killing of hostages and reprisal prisoners, the extent of 
responsibility of commanders for offences committed by 
their troops and the degree of effectiveness of the plea of 
superior orders. 

A. OUTLINE OF THE PROCEEDINGS 


I. THE ACCUSED AND THE INDICTMENT 

The persons against whom the Indictment in this trial was drafted were 
the following: Wilhelm List, Maximilian von Weichs, Lothar Rendulic, 
Walter Kuntze, Hermann Foertsch, Franz Boehme, Helmuth Felmy, Hubert 
Lanz, Ernst Dehner, Ernst von Leyser, Wilhelm Speidel, and Kurt von 
Geitner. 

The defendant Franz Boehme committed suicide prior to the arraignment 
of the defendants, and the Tribunal ordered his name to be stricken from 
the list of defendants contained in the indictment. The defendant 
Maximillian von Weichs became ill during the course of the trial and, after 
it had been conclusively ascertained that he was physically unfit to appear 
in court before the conclusion of the trial, his motion that the proceedings 
be suspended as to him was sustained. The Tribunal ruled that “ This 
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holding is without prejudice to a future trial of this defendant on the 
charges herein made against him if and when his physical condition permits.” 

The defendants were accused of 3(fences alleged to have been committed 
by them while acting in various military capacities. The Indictment drawn 
up against them was a relatively lengthy one, and may be summarised in 
the following words taken from the Judgment of the Tribunal: 

“ In this case, the United States of America prosecutes each of the 
defendants on one or more of four counts of an indictment charging 
that each and all of said defendants unlawfully, wilfully and knowingly 
committed war crimes and crimes against humanity as such crimes are 
defined in Article II of Control Council Law No. 10. They are charged 
with being principals in and accessories to the murder of thousands 
of persons from the civilian population of Greece, Yugoslavia. Norway 
and Albania between September 1939 and May 1945 by the use of troops 
of the German Armed Forces under the command of and acting pur¬ 
suant to orders issued, distributed and executed by the defendants at 
bar. It is further charged that these defendants participated in a 
deliberate scheme of terrorism and intimidation wholly unwarranted 
and unjustified by military necessity by the murder, ill-treatment and 
deportation to slave labour of prisoners of war and members of the 
civilian populations in territories occupied by the German Armed 
Forces, by plundering and pillaging public and private property, and 
wantonly destroying cities, towns and villages for which there was no 
military necessity. . . . 

“ Reduced to a minimum of words, these four counts charge : 

“ 1. That defendants were principals or accessories to the murder 
of hundreds of thousands of persons from the civilian population of 
Greece, Yugoslavia and Albania by troops of the German Armed 
Forces ; that attacks by lawfully constituted enemy military forces 
and attacks by unknown persons, against German troops and 
installations, were followed by executions of large numbers of the 
civilian population by hanging or shooting without benefit of 
investigation or trial ; that thousands of non-combatants, arbitrarily 
designated as ‘ partisans,’ ‘ Communists,’ ‘ Communist suspects,’ 

‘ bandit suspects ’ were terrorised, tortured and murdered in 
retaliation for such attacks by lawfully constituted enemy military 
forces and attacks by unknown persons ; and that defendants 
issued, distributed and executed orders for the execution of 100 
‘ hostages ’ in retaliation for each German soldier killed and fifty 
‘ hostages ’ in retaliation for each German soldier wounded. 

“ 2. That defendants were principals or accessories to the plunder¬ 
ing and looting of public and private property, the wanton destruction 
of cities, towns and villages, frequently together with the murder 
of the inhabitants thereof, and the commission of other acts of 
devastation not warranted by military necessity, in the occupied 
territories of Greece, Yugoslavia, Albania and Norway, by troops 
of the German Armed Forces acting at the direction and order of 
these defendants; that defendants ordered troops under their 
command to burn, level and destroy entire villages and towns and 
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thereby making thousands of peaceful non-combatants homeless 
and destitute, thereby causing untold suffering, misery and death to 
large numbers of innocent civilians without any recognised military 
necessity for so doing. 

“ 3. That defendants were principals or accessories to the drafting, 
distribution and execution of illegal orders to the troops of the German 
Armed Forces which commanded that enemy troops be refused 
quarter and be denied the status and rights of prisoners of war and 
surrendered members of enemy forces be summarily executed ; that 
defendants illegally ordered that regular members of the national 
armies of Greece, Yugoslavia and Italy be designated as 'partisans.' 

' rebels,' * communists ' and ' bandits,’ and that relatives of members 
of such national armies be held responsible for such members’ acts 
of warfare, resulting in the murder and ill-treatment of thousands of 
soldiers, prisoners of war and their non-combatant relatives. 

“ 4. That defendants were principals or accessories to the murder, 
torture, and systematic terrorisation, imprisonment in concentration 
camps, forced labour on military installations, and deportation to 
slave labour, of the civilian populations of Greece, Yugoslavia and 
Albania by troops of the German Armed Forces acting pursuant to 
the orders of the defendants ; that large numbers of citizens— 
democrats, nationalists, Jews and Gypsies—were seized, thrown into 
concentration camps, beaten, tortured, ill-treated and murdered 
while other citizens were forcibly conscripted for labour in the 
Reich and occupied territories. 

" The acts charged in each of the four counts are alleged to have 
been committed wilfully, knowingly and unlawfully and constitute 
violations of international conventions, the Hague Regulations, 1907, 
the laws and customs of war, the general principles of criminal law as 
derived from the criminal laws of all civilised nations, the internal 
penal laws of the countries in which such crimes were committed, and 
were declared, recognised and defined as crimes by Article II of Control 
Council Law No. 10 adopted by the representatives of the United 
States of America, Great Britain, the Republic of France and the 
Soviet Union.” 

The accused pleaded not guilty. 

2. THE EVIDENCE BEFORE THE TRIBUNAL 

The Tribunal made the following remarks concerning the evidence placed 
before it: 

The ev idence in this case recites a record of killing and destruction 
seldom exceeded in modern history. ... It is the determination of the 
connection of the defendants with the acts charged and the responsibility 
which attaches to them therefore, rather than the commission of the 
acts, that poses the chief issue to be here decided.” 

The Tribunal continued : 

“ The record is replete with testimony and exhibits which have been 
offered and received in evidence without foundation as to their 
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authenticity and, in many cases where it is secondary in character, 
without proof of the usual conditions precedent to the admission of 
such evidence. This is in accordance with the provisions of Article VII, 
Ordinance No. 7, Military Government, Germany (*), which provides: 

‘ The tribunals shall not be bound by technical rules of procedure, 
and shall admit any evidence which they deem to have probative value. 
Without limiting the foregoing general rules, the following shall be 
deemed admissible if they appear to the tribunal to contain information 
of probative value relating to the charges, affidavits, depositions,, 
interrogations, and other statements, diaries, letters, the records, 
findings, statements and judgments of the military tribunals and the 
reviewing and confirming authorities of any of the United Nations, 
and copies of any document or other secondary evidence of the 
contents of any document, if the original is not readily available or 
cannot be produced without delay. The tribunal shall afford the 
opposing party such opportunity to question the authenticity or 
probative value of such evidence as in the opinion of the tribunal the 
ends of justice require.’ This Tribunal is of the opinion that this rule 
applies to the competency of evidence only and does not have the 
effect of giving weight and credibility to such evidence as a matter of 
law. It is still within the province of the Tribunal to test it by the 
usual rules of law governing the evaluation of evidence. Any other 
interpretation would seriously affect the right of the defendants to a 
fair and impartial trial. The interpretation thus given and consistently 
announced throughout the trial by this Tribunal is not an idle gesture 
to be announced as a theory and ignored in practice—it is a substantive 
right composing one of the essential elements of a fair and impartial 
adjudication. 

“ The trial was conducted in two languages, English and German, 
and consumed 117 trial days. The prosecution offered 678 exhibits 
and the defendants 1025 that were received in evidence. The transcript 
of the evidence taken consists of 9,556 pages. A careful consideration 
of this mass of evidence and its subsequent reduction into concise 
conclusions of fact, is one of the major tasks ot the tribunal. 

" The prosecution has produced oral and documentary evidence to 
sustain the charges of the indictment. The documents consist mostly 
of orders, reports and war diaries which were captured by the Allied 
Armies at the time of the German collapse. Some of it is fragmentary 
and consequently not complete. Where excerpts of such documents 
were received in evidence, wc have consistently required the production 
of the whole document whenever the Defence so demanded. The 
Tribunal and its administrative officials have made every effort to secure 
all known and available evidence. The Prosecution has repeatedly 
assured the tribunal that all available evidence, whether favourable or 
otherwise, has been produced pursuant to the Tribunal's orders. 

“ The reports offered consist generally of those made or received 
by the defendants and unit commanders in their chain of command. 


(>) See Vol. Ill of these Reports, pp. 114 and 118. In general, for the United States 
law and practice on war crime trials, sec that volume, pp. 103-20. 

D 
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By the general term ‘ orders ’ is meant primarily the orders, directives 
and instructions received by them or sent by them by virtue of their 
position. By war diaries is meant the records of events of the various 
units which were commanded by these defendants, such war diaries 
being kept by the commanding officer or under his direction. This 
evidence, together with the oral testimony of witnesses appearing at 
the trial provides the basis of the prosecution's case. 

" The Defence produced much oral testimony including that of the 
defendants themselves. Hundreds of affidavits were received under 
the rules of the tribunal. All affidavits were received subject to a 
motion to strike if the affiants were not produced for cross-examination 
in open court upon demand of the opposite party made in open 
court." 

The following paragraphs contain a summary of the evidence relating to 
the individual accused : 

(i) List 

List was Commander-in-Chief of the Twelfth Army during the German 
invasion of Yugoslavia and Greece, and, in addition thereto, in June 1941, 
became the Wehrmacht Commander Southeast, a position which he 
retained until illness compelled his temporary retirement from active service 
on 15th October, 1941. In the latter position he was the supreme repre¬ 
sentative of the Wehrmacht in the Balkans and exercised executive authority 
in the territory occupied by German troops. Among the duties assigned 
to him was the safeguarding of the unified defence of those parts of Serbia 
and Greece, including the Greek Islands, which were occupied by German 
troops, against attacks and unrest. The defendant Foertsch, who had 
become Chief of Staff of the Twelfth Army on 10th May, 1941, continued 
as Chief of Staff to the defendant List in his new capacity as Wehrmacht 
Commander Southeast. 

The evidence showed that, soon after the occupation by German forces 
of Yugoslavia and Greece, resistance on the part of Yugoslav and Greek 
guerrillas began, in the course of which German prisoners captured by the 
resistance forces were tortured, mutilated and killed, and the German 
military position threatened. Attacks on German troops and acts of sabotage 
against transportation and communication lines progressively increased 
throughout the summer of 1941 and even at this early date the shooting 
of innocent members of the population was commenced as a means of 
suppressing resistance. 

By 5th September, 1941, the resistance movement had developed further 
and the defendant List issued an order on the subject of its suppression. 
In this order, he said in part: *’ In regard to the above the following aspects 
arc to be taken into consideration : 

Ruthless and immediate measures against the insurgents, against their 
accomplices and their families. (Hanging, burning down of villages 
involved, seizure of more hostages, deportation of relatives, etc., into 
concentration camps.)” 

On 16th September, 1941, Hitler, in a personally signed order, charged 
the defendant List with the task of suppressing the insurgent movement in 
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the Southeast. This resulted in the commissioning of General Franz Boehme 
with the handling of military affairs in Serbia and in the transfer of the 
entire executive power in Serbia to him. This delegation of authority was 
done on the recommendation and request of the defendant List to whom 
Boehme remained subordinate. Boehme was shown to have issued orders, 
dated 25th September and 10th October, 1941, to the units under his com¬ 
mand in which he ordered that “ the whole population ’’ of Serbia must be 
hit severely ; and that “ In all commands in Serbia all Communists, male 
residents suspicious as such, all Jews, a certain number of nationalistic and 
democratically inclined residents are to be arrested as hostages, by means 
of sudden actions,” and “ If losses of German soldiers or Volksdeutsche 
occur, the territorial competent commanders up to the regiment commanders 
are to decree the shooting of arrestees according to the following quotas: 
(a) For each killed or murdered German soldier or Volksdeutsche (men. 
women or children) one hundred prisoners or hostages, (A) For each wounded 
German soldier or Volksdeutsche 50 prisoners or hostages.” 

On 16th September, 1941, Fieldmarshal Keitel, Chief of the High 
Command of the Armed Forces, issued a directive pertaining to the 
suppression of the insurgent movement in occupied territories, which List 
caused to be distributed to his subordinate commanders. This order 
stated: 

“ Measures taken up to now to counteract this general communist 
insurgent movement have proven themselves to be inadequate. The 
Fiihrer now- has ordered that severest means are to be employed in 
order to break down this movement in the shortest time possible. 
Only in this manner, which has always been applied successfully in the 
history of the extension of power of great peoples can quiet be restored. 

“ The following directives are to be applied here: (u) Each incident 
of insurrection against the German Wehrmacht, regardless of individual 
circumstances, must be assumed to be of communist origin. (6) In 
order to stop these intrigues at their inception, severest measures are 
to be applied immediately at the first appearance, in order to demonstrate 
the authority of the occupying power, and in order to prevent further 
progress. One must keep in mind that a human life frequently counts 
for naught in the afTected countries and a deterring effect can only be 
achieved by unusual severity. In such a case the death penalty for 
50 to 100 communists must in general be deemed appropriate as 
retaliation for the life of a German soldier. The manner of execution 
must increase the deterrent effect. The reverse procedure—to proceed 
at first with relatively easy punishment and to be satisfied with the 
threat of measures of increased severity as a deterrent does not corre¬ 
spond with these principles and is not to be applied." 

On 4th October, 1941, the defendant List directed the following order 
to General Bader, one of the Generals under his command : 

“ The male population of the territories to be mopped up of bandits 
is to be handled according to the following points of view : 

“ Men who take part in combat are to be judged by court martial. 

“ Men in the insurgent territories who were not encountered in 

battle, arc to be examined and— 
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“ If a former participation in combat can be proven of them to be 
judged by court martial. 

" If they are only suspected of having taken part in combat, of 
having offered the bandits support of any sort, or of having acted 
against the Wehrmacht in any way, to be held in a special collecting 
camp. They are to serve as hostages in the event that bandits appear, 
or anything against the Wehrmacht is undertaken in the territory 
mopped up or in their home localities, and in such cases they are to 
be shot." 

After the issuance of the foregoing orders, the shooting of innocent 
members of the population increased and a large number of reprisals against 
the population were carried out on the basis of the 100 to 1 order. Among 
the evidence appeared facts relating to a reprisal shooting at a village near 
Tppola, to which the Tribunal made reference in its judgment.(') This 
instance of shooting was carried out by the orders of General Boehme issued 
on 4th October, 1941, and on 9th October, 1941. General Boehme informed 
the defendant List as follows: “ Execution by shooting of about 2,000 
Communists and Jews in reprisal for 22 murdered of the Second Battalion 
of the 421st Army Signal Communication Regiment in progress." Several 
reports of reprisal shootings were also made to List by the Security Police 
and S.D. 

There was no evidence, however, that the “ Commissar Order” of 6th June, 
1941, requiring the killing of all captured Commissars was issued, dis¬ 
tributed or executed in the occupied territory under the command of List 
w hile he held the position of Armed Forces Commander Southeast, or that 
List was in any way responsible for the killing of Commissars merely because 
they were such. The evidence sustained the contentions of List that he 
never himself signed an order for the killing of hostages or other inhabitants, 
or fixed a ratio determining the number of persons to be put to death for 
each German soldier killed or wounded, and that many of these executions 
were carried out by units of the S.S., the S.D., and local police units which 
were not tactically subordinated to him. That he was not in accord with 
many of the orders of the High Command of the Armed Forces with 
reference to the pacification of Yugoslavia and Greece was also shown. 
That his appeals for more troops lor the subjugation of the growing resistance 
movement were met with counter-directives and orders by Hitler and Keitel 
to accomplish it by a campaign of terrorism and intimidation of the popula¬ 
tion was also established. 


(ii) Kuntze 

On or about 24th October. 1941, the defendant Kuntze was appointed 
Deputy Wehrmacht Commander Southeast and Commander-in-Chief 
of the 12th Army. It was evident from the record that the appointment 
was intended as a temporary one for the period of the illness of Fieldmarshal 
List. He assumed the command on his arrival in the Balkans on 
“7th October, 1941. He was superseded by General Alexander Liehr in 
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June 1942 but remained in the position until the arrival of General Loehr 
on 8th August, 1942.( 1 ) Reports made to the defendant Kuntze, which were 
shown in the evidence, revealed that on 29th October, 1941, 76 persons were 
shot in reprisal in Serbia ; on 2nd November, 1941, 125 persons were shot 
to death at Valjevo ; and on 27th November, 1941, 265 Communists were 
shot as a reprisal measure at Valjevo. Under date of 31st October, 1941, 
the Commanding General in Serbia, General Boehme, recapitulated the 
shootings in Serbia in a report to Kuntze as follows: “ Shootings: 405 
hostages in Belgrade (total up to now in Belgrade, 4,750). 90 Communists 
in Camp Sebac. 2,300 hostages in Kragujevac. 1,700 hostages in Kraljevo.” 
In a similar report under date of 30th November, 1941, General Boehme 
reported to Kuntze as follows : “ Shot as hostages (total) 534 (500 of these 
by Serbian Auxiliary Police).” Many other similar shootings were shown 
to have taken place. 

In a directive of 19th March, 1942, Kuntze made the following order: 
“ The more unequivocal and the harder reprisal measures are applied from 
the beginning the less it will become necessary to apply them at a later date. 
No false sentimentalities! It is preferable that 50 suspects are liquidated 
than one German soldier lose his life. Villages with Communist Adminis¬ 
tration are to be destroyed and men are to be taken along as hostages. 
If it is not possible to produce the people who have participated in any way 
in the insurrection or to seize them, reprisal measures of a general kind may 
be deemed advisable, for instance, the shooting to death of all male 
inhabitants from the nearest villages, according to a definite ratio (for 
instance, one German dead—100 Serbs, one German wounded—50 Serbs). 
Further shootings of large numbers of reprisal prisoners and hostages were 
reported to Kuntze after the issuance of this directive. 

Although he was advised of these killings of innocent persons in reprisal 
for the actions of bands or unknown members of the population, Kuntze 
not only failed to take steps to prevent their recurrence but urged more 
severe action upon his subordinate commanders. In many cases persons 
were shot in reprisal who were being held in collecting camps without there 
being any connection whatever with the crime committed, actual, 
geographical or otherwise. Reprisal orders were not grounded on judicial 
findings. 

Evidence brought relating to the alleged ill-treatment of Jews and other 
racial groups within the area commanded by the defendant Kuntze during 
the time he was Deputy Wehrmacht Commander Southeast proved the 
collection of Jews in concentration camps and the killing of one large 
group of Jews and Gypsies shortly after the defendant assumed command 
Tn the Southeast by units that were subordinate to him. The record did not 
show that the defendant ordered the shooting of Jews or their transfer to 
a collecting camp. The evidence did show, however, that he received 
reports that units subordinate to him carried out the shooting of a large 

(*) In its Judgment the Tribunal pointed out that October. 1941 “ exceeded all previous 
monthly records in killing innocent members of the population in reprisal for the criminal 
acts of unknown persons," and added : " It seems highly improbable that Kuntze could 
step into the command in the Southeast in the midst of the carrying out and reporting ol 
these reprisal actions without gaining knowledge and approval." 
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group of Jews and Gypsies. He had knowledge that troops subordinate 
to him were collecting and transporting Jews to collecting camps, and it 
was not shown that the defendant acted to stop such practices. 

There was evidence that the offences proved against Kuntze were ordered 
by his superiors and that, like List, he was impeded by the operations within 
his area of command of organizations receiving their orders direct from 
Berlin. 

(iii) Filer 1 sdi 

The whole period of Foertsch's stay in the Southeast was in the capacity 
ol Chief ot Staff of the Army Group commanding the territory. 

The Chief of Staff was in charge of the various departments of the staff 
and was the first advisor of the Commander-in-Chief. It was his duty to 
provide all basic information for decisions by the Commander-in-Chief 
and was responsible for the channelling of all reports and orders. He 
had no troop command authority. Neither did he have any control over 
the legal department which was directly subordinate to the Commander-in- 
Chief. As Chief of Staff he was authorised to sign orders on behalf of the 
Commander-in-Chief when they did not contain any fundamental decision 
and did not require the exercise of judgment by the subordinate to whom 
they were directed. 

Furthermore, the accused was on leave at the time of the issuing of List's 
order of 5th September. 1941. the distribution of the Keitel Order of 
16th September. 1941, and the appointment of Lieutenant-General Boehme 
as Commander of Military Operations in Serbia. 

It was the testimony of Foertsch that the Keitel Order of 16th September, 
1941. fixing reprisal ratios from 50 up to 100 to 1, was the basic order under 
which reprisal measures were carried out in the Southeast. On the other 
hand the evidence showed many reprisal measures to have been executed 
prior to the Keitel order, on the reports of which appeared the signature or 
initials of Foertsch. For all practical purposes, the accused had the same 
information as the defendants List and Kuntze during their tenures as 
Wehrmacht Commanders Southeast. He knew of all the incidents 
described earlier in the outline of evidence dealing w ith the defendants List 
and Kuntze. The defendant Foertsch did not, however, participate in any 
of them. He gave no orders and had no power to do so had he so desired. 

He did distribute some of the orders of the OKW, the OKH and of his 
commanding generals, including Ficldmarshal Keitel's order of 
28th September, 1941, wherein it was ordered that hostaees of different 
political persuasions such as Nationalists, Democrats and Communists 
be kept available for reprisal purposes and shot in case of attack and 
General Kuntze's order of 19th March, 1942, wherein it was ordered that 
moie severe reprisals be taken in accordance with a definite ratio “ for 
instance, 1 German dead—100 Serbs, 1 German wounded—50 Serbs.” 

The Commando Order of 18th October. 1942, was distributed by Army 
Group E commanded by General Alexander Loehr and of which Foertsch 
was then Chief of Staff. Foertsch stated that he considered this order 
un awful in that it called lor the commission of offences and crimes under 
International Law but that he assumed that the issuing of the order was an 
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answer to similar actions by the enemy in contravention of International 
Law. It was not shown that the defendant knew that this order was in 
fact carried out in the territory in which he served.! 1 ) 

(iv) von Geitner 

During the entire period of his service in the Balkans, the defendant 
von Geitner served only as a chief of staff to the Commanding General 
in Serbia or to the Military Commander in Serbia and Military Commander 
in Southeast. His duties generally concerned operations, supplies, training 
and organization of troops. 

The evidence showed that von Geitner initialed or signed orders issued 
by his commanding general for the shooting of hostages and reprisal 
prisoners.! 2 ) Applications for permission to take reprisal action were 
referred by the commanding general to a special legal officer who worked 
on them and submitted the result to the commander. The commander 
then made the decision and delivered a text to the defendant von Geitner 
for preparation and approval as to form. The order then was sent on its 
way through regillar channels by von Geitner. No doubt existed that such 
an order was that of the military commander and that the defendant von 
Geitner lacked the authority to issue such an order on his own initiative. 
The accused claimed that the approval of the form of such orders was the 
full extent of his participation in the issuing and distributing of reprisal 
orders. 


(v) Reiululic 

The defendant Rendulic became Commander-in-Chief of the Second 
Panzer Army on 26th August, 1943. and remained in the position until 
June 1944. In July 1944 he became the Commander-in-Chief ot the 
Twentieth Mountain Army, a position which he held until January 1945. 
In December 1944 he became the Armed Forces Commander North in 
addition to that of Commander-in-Chief of the Twentieth Mountain Army. 
In January 1945 he became Commander-in-Chief of Army Group North, 
a position which he held until March 1945. 

At the time he assumed command of the Second Panzer Army, the head¬ 
quarters of the army was in Croatia and its principal task was the guarding 
of the coast against enemy attacks and the suppression of band warfare in 
the occupied area. The Italians also had several army corps stationed in 
the immediately adjacent territory. The danger of the collapse ot the 
Italian government and the possibility that the Italians might thereafter 
fight on the side of the Allies was a constant threat at the lime of his 
assumption of the command of the Second Panzer Army. 

The Hitler order of 16th September, 1941, providing for the killing of 
100 reprisal prisoners for each German soldier shot, had been distributed 
to the troops in the Southeast and, in many instances, carried out before 


(>) According to the Tribunal's judgment, ” By this order, issued by Hitler in person, all 
sabotage troops generally referred to as commandos, were to be shot immediately upon 
capture.” A text of the Order is reproduced in Vol. I of these Reports, pp. 3.-3. 

(2) These orders were deemed by the Tribunal to be unlawful when viewed m the light 
of the applicable international law.” 
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the defendant Rendulie assumed command of the Second Panzer Army. 

The accused did not attempt to suppress illegal reprisal actions, but instead 
on 15th Septembei, 1945. he issued an order which in part stated : “ Attacks 
on German members of the Wehrmacht and damages to war-important 
installations are to be answered in every case by the shooting or hanging 
of hostages and the destruction of surrounding villages, which later is to 
take place—if possible—after the arrest of the male population which is 
capable of bearing arms. Only then will the population inform the German 
authorities if bandits collect so as to avoid reprisal measures. 

Unless in individual cases different orders are issued the rule for 
reprisal measures is : 1 German killed, 50 hostages : 1 German wounded, 

25 hostages shot or hanged. Kidnapping of a German will be con¬ 
sidered equal to killing a German if the kipnapped person does not 
return within a definite period. According to the severity of the attack 
a hundred hostages will be hanged or shot for each attack against war- 
es>ential installations. These reprisal measures are to be executed if 
the culprit is not caught within 40 hours.” 

The reports of the corps commanders subordinate to the defendant 
revealed that many acts of reprisals were taken in fact against the population 
by the 173rd and 187th Reserve Divisions for attacks upon troops and 
military installations. The defendant made no attempt to secure additional 
details ot the killings or to apprehend the guilty. Public proclamations 
upon the taking of hostages were not made. Previous notice was not given 
the public that reprisals by shooting would be taken if unlawful acts were 
repeated. Court-martial proceedings were not held. Hostages, reprisal 
prisoners and partisans were killed without any semblance of a judicial 
hearing. There was no requirement that hostages or reprisal prisoners 
killed should be connected with the offence committed, either passively, 
or actively, or by proximity. 

The accused s order ol 15th September, 1943, w'as as he maintained, 
consistent with the orders of Hitler and Keitel and the record did not 
indicate that he ever issued an order directing the killing of a specific number 
ol hostages or reprisal prisoners as retaliation for any particular offence. 

The issuance of such orders was delegated to divisional commanders, w'hose 
activities were known to him through reports. He acquiesced in them and 
took no steps to shape the hostage and reprisal practices in conformity 
with the usages and practices of war. 

The evidence further showed that on 3rd September, 1943, Italy surrendered l 

unconditionally to the Allies. The surrender was announced publicly on 
Sth September. 1943. The defendant testified that this event was anticipated 
by him as well as the possibility that Italy would become an enemy of the 
Germans. His testimony was to the effect that the German Army, in 
performing its task of guarding the coast to prevent an Allied landing, 
could not tolerate the presence of hostile Italians in these coastal areas. 

Holding these definite views of the necessities of the situation, the defendant 
set about removing the Italians from the coastal areas by making them 
prisoners of war. He forced General D'Almazzo, Commander of the 
Italian IXth Army, ,o sign an armistice with him : the former had no orders 
to do this. The accused then received Fiihrer Orders directing that the 


officers of all Italian units who had co-operated with insurgents or permitted 
their arms to fall into the hands of insurgents, were to be shot and that the 
officers of resisting units who continued their resistance after receipt of a 
short ultimatum, were also to be shot. The record disclosed that the 
defendant Rendulie was insistent that his corps commanders carry out these 
orders “ without any scruples.” Several Italian officers were subsequently 
shot; for instance, certain officers of the Bergamo Division of the IXth 
Army, which had resisted the Germans at Split, were executed after summary 
court-martial proceedings. 

The defendant was also shown to have passed on to troops subordinate 
to him the Fiihrer Order of 6th June, 1941, providing that all Commissars 
captured must be shot, when he was in command of the 52nd Infantry 
Division on the Russian Front. He admitted that the legality and correct¬ 
ness of this order was discussed in army circles and that it was generally 
considered illegal. He testified that he considered the order as a reprisal 
measure, the purpose of which was unknown to him.(') 

There was evidence that, during the retreat of the German troops under 
Rendulie from Finnmark, much physical destruction was carried out on 
the latter’s orders in an attempt.to extricate the former from a strategically 
perilous situation arising out of the withdrawal from the war ot Finland. 


(vi) Dehner 

The defendant Dehner was assigned as the commander of the LXIXth 
Reserve Corps in the last days of August 1943. He held this command until 
15th March, 1944. The corps was stationed in Northern Croatia and 
occupied about one-third of that country. The chief task of this corps 
W'as to suppress the guerrilla bands operating in the territory and particularly 
to guard the Zagreb-Belgrade railroad and the communication lines in the 
assigned area. 

The 173rd and 187th Reserve Divisions, which have been mentioned 
above in the section setting out the evidence relating to the defendant 
Rendulie, were directly subordinated to Dehner.( 2 ) Numerous other and 
similar offences were committed by troops under his command and the 
defendant appeared to have made no effort to require reports showing 
that hostages and reprisal prisoners were shot in accordance with Inter¬ 
national Law. The defendant attempted to excuse his indifference to these 
killings by saying that they were the responsibility of the division com¬ 
manders. Dehner had knowledge of the offences; on the other hand, 
there was evidence of attempts on his part to correct certain irregularities 
connected with the taking of reprisals ; for example in an order of 
19th December, 1943, his corps headquarters stated : " Measures of the 
unit have repeatedly frustrated propaganda for the enemy as planned by 
the unit leadership. IT must not happen that bandits who arrive at the 
unit with leaflets asking them to desert and which should be valid as passes, 
are shot out of hand. This makes any propaganda effort in this direction 
nonsensical. . . .” 


<*) See p. 46, note 2. 
(-) See p. 44. 
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fvii) von Lower 

The defendant von Leyser was appointed to command the XX 1st Mountain 
Corp> on 1st August. 1944. and continued in the position until April 1945. 

I rn mediately previous thereto he had been in command of the XVth Mountain 
Corpv a position which he had held since 1st November, 1943. Other 
former assignments were his command of the 269th Infantry Division 
In Russia in 1941 and his command of the XXVlth Corps in Russia in 
1942. 

There was evidence that innocent members of the civilian populations 
'Acre killed in reprisal for attacks on troops and acts of sabotage committed 
by unknown persons by troops subordinate to the defendant von Leyser, 
who admitted that he knew' of many such killings. He denied that he ever 
Asued an order to carry out any specific reprisal measure, and contended 
that this was the responsibility ot divisional commanders in conjunction 
with Croatian government authorities. The record disclosed, however, 
that on 10th August, 1944. the defendant issued an order containing the 
following: " In ease of repeated attacks in a certain road sector. Communist 
hostages are to be taken from the villages of the immediate vicinity, who 
are to be sentenced in case of new attacks. A connection between these 
Communists and the bandits may be assumed to exist in every case.”(*) 

Shortly alter taking command of the XVth Corps, the defendant formulated 
a plan lor the evacuation of the male population between the ages of 15 
and 55 Irom the area between Una and Korana. This territory was supposed 
to contain about 7,000 to 8,000 men who were partly equipped with arms 
procured from the Italians. The area had been under the temporary control 
ol the bands to such an extent that the Croat government had complained 
ot its inability to conscript men for military service from the area. It was 
planned to crush the bands and evacuate the men and turn them over to 
the Croatian government for use as soldiers and compulsory labour. The 
operation was designated as Operation “ Panther ” and was so referred to 
in the German Army reports. On 6th December, 1943, the Second Panzer 
Army approved Operation “ Panther.” The operation was carried out 
but only 96 men fit for military service were captured. The defendant 
attempted to justify his action by asserting that the primary purpose of the 
Operation " Panther ” was the suppression of the bands, that the operation 
was purely a tactical one so far as he was concerned and that the disposition 
of the captured population fit for military service was for the decision of the 
Croatian government and not his concern, 

The evidence also showed that the 269th Infantry Division, commanded 
by the defendant von Leyser in Russia, killed Commissars pursuant to the 
Commissar Order.! 2 ) 

Ct Of this order the Tribunal said : " This order is, of course, not lawful Reprisals 
taken against a certain race, class or group irrespective of the circumstances of edch case 
sounds more like vengeance than an attempt to deter further criminal acts by the 
population. An assumption of guilt on the part of a particular race, class or group of 
people in all cases also contravenes established rules. This is a matter which a judicial 
proceeding should determine from available evidence." 

O The Tribunal said : " This was a criminal order and all killings committed pursuant 
to it were likewise criminal. We find the defendant guillv on this charge." The charge 
referred to was said to be one of “ issuing the Commissar order of 6th tune 1941 and 
causing the same to be carried out while he was in command of the 269th Infantry Division 
in Russia in 1941. It would appear from an examination of the Indictment and of the 
Tribunal s summary thereol. that allegations regarding offences committed in Russia 
would, technically, fall outside its terms. 
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(viii) Felmy 

The defendant Felmy was appointed Commander Southern Greece at 
about the middle of June 1941, and continued in the position until August 
1942. During this period he had three battalions of security and police 
troops subordinate to him. On 10th May, 1943 the defendant became 
commander of the LXVIIIth Corps and continued in that position until 
the corps withdrew from Greece, an operation which was completed on 
22nd October, 1944. In addition thereto on 9th September, 1943, he 
assumed command of Army Group Southern Greece. He had subordinate 
to him the 1st Panzer Division, 117th Rifle Division, and a number of 
fortress battalions. Until the collapse of Italy, two Italian divisions were 
subordinate to him. The defendant admitted having ordered reprisal 
measures but denied that they were unlawful. Many other reprisal actions 
on the part of his troops were brought to his notice in reports made to 
him. 

The evidence showed that the accused received and passed on an order 
of General Loehr, Communder-in-Chief Southeast, dated 10th August, 
1943, which stated in part: “ In territories infested by the bandits, in which 
surprise attacks have been carried out. the arrest of hostages from all strata 
of the population remains a successful means of intimidation. Furthermore, 
it may be necessary, to seize the entire male population, in so far as it does 
not have to be shot or hung on account of participation in or support of 
the bandits, and in so far as it is incapable of work, and bring it to the prisoner 
collecting points for further transport into the Reich. Surprise attacks on 
German soldiers, damage to German property must be retaliated in every 
case with shooting or hanging of hostages, destruction ol the surrounding 
localities, etc. Only then will the population announce to the German 
offices the collections of the bandits, in order to remain protected from 
reprisal measures.” The defendant also received and passed on the order 
regarding reprisal measures issued by General Loehr. deputising lor Field 
Marshal von Weichs as Commandcr-in-Chief Southeast, under date ol 
22nd December, 1943, an order which has been previously quoted in this 
opinion. It says in part: “ Reprisal quotas are not fixed. The orders 
previously decreed concerning them are to be rescinded. The extent ot the 
reprisal measures is to be established in advance in each individual case. . .. 
The procedure, of carrying out reprisal measures alter a surprise attack or 
an act of sabotage at random on persons and dwellings, in the v icinity, close 
to the scene of the deed, shakes the confidence in the justice of the occupying 
power and also drives the loyal part of the population into the woods. 
This form of execution of reprisal measures is accordingly forbidden. 11, 
however, the investigation on the spot reveals concealed collaboration or a 
conscientiously passive attitude of certain persons concerning the perpetrators 
then these persons above all are to be shot as bandit helpers and their 
dwellings destroyed. . . . Such persons are co-responsible first ol all who 
recognise Communism.” 

The evidence showed many separate reprisal actions by troops subordinate 
to this defendant. In many instances there was no connection between 
the inhabitants shot and the offence committed. Repnsals were taken 
against special groups, such as “ Communists and bandit suspect* 
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without any relationship to the offence being established. Reprisal prisoners 
were taken from hostage camps generally and at points distant from the 
place where the offences occurred. It was also shown that in many reprisal 
actions destruction of property accompanied the mass shootings. 


(lx) Lanz 

The defendant Lanz was appointed to command the XXIInd Mountain 
Corps on 25th August, 1943, and actually assumed the position on 
9th September. 1943. 

On 3rd October, 1943, the defendant issued an order reading in part as 
follows : " On account of the repealed cable sabotage in the area of Arta : 
30 distinguished citizens (Greeks) from Arta. 10 distinguished citizens 
(Greeks) from Filipias, are to be arrested and kept as hostages. The 
population is to be notified that for every further cable sabotage 10 of these 
40 hostages will be shot to death.” 

The defendant denied that any of these hostages were shot and there was 
no evidence to the contrary. On the other hand, there was proof of many 
reprisal actions, of the same general type as those already described, having 
been committed by troops under the accused's command and with his 
knowledge and acquiescence. 

There was also evidence that a number of Italian officers, whose troops 
had resisted German requests to surrender with their arms, were shot on 
the orders of Lanz. It was shown, however, that Lanz acted under orders 
from Hitler and that, by resisting a previous order, he reduced the number 
of persons whom he was required to have executed. 


(x) Speidel 

The defendant Speidel assumed the position of Military Commander 
Southern Greece in early October 1942, and remained in the position until 
September 1943. From September 1943 until May 1944 he occupied the 
position of Military Commander Greece. 

That the Military Commander Greece could control the reprisal and 
hostage practice through the various sub-area headquarters which were 
subordinate to him was borne out by the testimony of the defendant himself 
and charts prepared by him. Nevertheless, there was evidence of numerous 
separate instances of reprisal killings by troops under his command and 
with his knowledge, the victims often having no connection with any offences 
committed against the German armed forces and having lived in other 
districts, and often no court-martial proceedings having been held. 

3. THE JUDGMENT OF THE TRIBUNAL 

In addition to summarising the evidence which had been placed before 
it. the Tribunal in its judgment dealt with a number of legal matters, as 
follows: 
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(i) The General Nature and the Sources of International Lawi l ) 

It seemed to the Tribunal advisable “ to briefly state the general nature 
of International Law and the sources from which its principles can be 
ascertained.” It added, however, that: 

“ No attempt will be here made to give an all inclusive definition of 
International Law, in fact, there is justification for the assertion that it 
ought not to be circumscribed by strict definition in order that it may 
have ample room for growth. Any system of law that is obviously 
subject to growth by the crystallisation of generally prevailing custom 
and practice into law under the impact of common acceptance or 
consent, must not be confined within the limits of formal pronounce¬ 
ment or complete unanimity. For our purposes it is sufficient to say 
that International Law consists of the principles which control or govern 
relations between nations and their nationals. It is much more 
important to consider the sources from which these principles may be 
determined.” 

The judgment then continued : 

“ The sources of International Law which are usually enumerated 
are : (I) customs and practices accepted by civilised nations generally, 

(2) treaties, conventions and other forms of interstate agreements. 

(3) the decisions of international tribunals, (4) the decisions of 
national tribunals dealing with international questions, (5) the opinions 
of qualified text writers, and (6) diplomatic papers. These sources 
provide a frame upon which a system of International Law can be built 
but they cannot be deemed a complete legal system in themselves. 
Any system of jurisprudence, if it is to be effective, must be given an 
opportunity to grow and expand to meet changed conditions. The 
codification of principles is a helpful means of simplification, but it 
must not be treated as adding rigidity where resiliency is essential. 
To place the principles of International Law in a formalistic strait- 
jacket would ultimately destroy any effectiveness that it has acquired. 

“ The tendency has been to apply the term 4 customs and practices 
accepted by civilised nations generally’, as it is used in International 
Law, to the laws of war only. But the principle has no such restricted 
meaning. It applies as well to fundamental principles of justice which 
have been accepted and adopted by civilised nations generally. In 
determining whether such a fundamental rule of justice is entitled 
to be declared a principle oflnternational Law, an examination of the 
municipal laws of states in the family of nations will reveal the answer. 
If it is found to have been accepted generally as a fundamental rule 
of justice by most nations in their municipal law, its declaration as a 
rule of International Law would seem to be fully justified. There is 
convincing evidence that this not only is but has been the rule. The 
rules applied in criminal trials regarding burden of proof, presumption 
of innocence, and the right of a defendant to appear personally to 
defend himself, are derived from this source. Can it be doubted that 


(') The reader may find it of interest to compare the Tribunal's remarks on these matters 
with some observations of the Tribunal which conducted the Justice Trial, which are set 
out in Vol. VI of this series, pp. 34-8. 
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such a source of International Law would be applied to an insane 
defendant ? Obviously he would not be subjected to trial during his 
incompetency. Clearly, such a holding would be based upon a 
fundamental principle of criminal law accepted by nations generally. 
If the rights of nations and the rights of individuals who become 
involved in international relations are to be respected and preserved, 
fundamental rules of justice and right which have become commonly 
accepted by nations must be applied. But the yardstick to be used 
must in all cases be a finding that the principle involved is a funda¬ 
mental rule of justice w hich has been adopted or accepted by nations 
generally as such.” 

(ii) The Plea oj Superior Orders 
The Judgment then continued: 

“ The dclendants invoke the defensive plea that the acts charged 
as crimes were carried out pursuant to orders of superior officers 
whom they were obliged to obey. This brings into operation the 
rule just announced. The rule that superior order is not a defence 
to a criminal act is a rule ol fundamental criminal justice that has 
been adopted by civilized nations extensively. It is not disputed that 
the municipal law of civilised nations generally sustained the principle 
at the time the alleged criminal acts were committed. This being true, 
it properly may be declared as an applicable rule of International Law. 

” It cannot be questioned that acts done in time of war under the 
military authority of an enemy, cannot involve any criminal liability 
on the part of officers or soldiers if the acts are not prohibited by the 
conventional or customary rules of war. Implicit obedience to orders 
of superior officers is almost indispensable to every military system. 
But this implies obedience to lawful orders only. If the act done 
pursuant to a superior's orders be murder, the production of the order 
will not make it any less so. It may mitigate but it cannot justify the 
crime. We are of the view, however, that if the illegality of the order 
was not known to the interior and he could not reasonably have been 
expected to know of its illegality, no wrongful intent necessary to the 
commission of a crime exists and the inferior will be protected. 
But the general rule is that members of the armed forces are bound 
to obey only the lawful orders of their commanding officers and they 
cannot escape criminal liability by obeying a command which violates 
International Law and outrages fundamental concepts of justice. In 
the German War Trials (1921), the German Supreme Court of Leipzig 
in The Llandovery Castle case( l ) said : ‘ Patzig's order does not free 
the accused from guilt. It is true that according to para. 47 of the 
Military Penal Code, if the execution of an order in the ordinary course 
of duty involves such a violation of the law as is punishable, the 
superior officer issuing such an order is alone responsible. According 
to No. 2, however, the subordinate obeying such an order is liable to 


(') See the notes to the Stalag Luft 111 Trial report, in Vol. XI. 
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punishment, if it was known to him that the order of the superior 
involved the infringement of civil or military law.’ 

“ it is true that the foregoing rule compels a commander to make a 
choice between possible punishment by his lawless government tor the 
disobedience of the illegal order of his superior officer, or that of 
lawful punishment for the crime under the law of nations. To choose 
the former in the hope that victory will cleanse the act of its criminal 
characteristics manifests only weakness of character and adds nothing 
to the defence. 

“ We concede the serious consequences of the choice especially by 
an officer in the army of a dictator. But the rule becomes one of 
necessity, for otherwise the opposing army would in many cases have 
no protection at all against criminal excesses ordered by superiors. 

“ The defence relies heavily upon the writings of Professor L. 
Oppenheim to sustain their position. It is true that he advocated 
this principle throughout his writings. As a co-author ol the British 
Manual of Military Law, he incorporated the principle there. It 
seems also to have found its way into the United States Rules of Land 
Warfare (1940). We think Professor Oppenheim espoused a decidedly 
minority view. It is based upon the following rationale . The law 
cannot require an individual to oe punished for an act which he was 
compelled by law to commit.’ The statement completely overlooks 
the fact that an illegal order is in no sense of the word a valid law which 
one is obliged to obey. The fac. that the British and American armies 
may have adopted it for the regulations of its own armies as a matter 
of policy, does not have the effect of enthroning it as a rule of Inter¬ 
national Law. We point out that army regulations are not a competent 
source of International Law. They are neither legislative nor judicial 
pronouncements. They are not competent for any purpose in 
determining whether a fundamental principle of justice has been accepted 
by civilised nations generally. It is possible, however, that such 
regulations, as they bear upon a question of custom and practice in 
the conduct of war, might have evidentiary value, particularly it the 
applicable portions had" been put into general practice. It will be 
observed that the determination, whether a custom or practice exists, 
is a question of fact. Whether a fundamental principle of justice has 
been accepted, is a question of judicial or legislative declaration. In 
determining the former, military regulations may play an important 
role but, inthe latter, they do not constitute an authoritative precedent. 

“ Those who hold to the view that superior order is a complete 
defence to an International Law crime, base it largely on a conflict in 
the articles of war promulgated by several leading nations. While 
we are of the opinion that army regulations are not a competent source 
of International Law, where a fundamental rule of justice is concerned, 
we submit that the conflict in any event does not sustain the position 
claimed for it. If, for example, one be charged with an act recognised 
as criminal under applicable principles of International Law and pleads 
superior order as a defence thereto, the duty devolves upon the Court 
to examine the sources of International Law to determine the merits 
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such a source of International Law would be applied to an insane 
defendant ? Obviously he would not be subjected to trial during his 
incompetency. Clearly, such a holding would be based upon a 
fundamental principle of criminal law accepted by nations generally. 
If the rights of nations and the rights of individuals who become 
involved in international relations are to be respected and preserved, 
fundamental rules of justice and right which have become commonly 
accepted by nations must be applied. But the yardstick to be used 
must in all cases be a finding that the principle involved is a funda¬ 
mental rule of justice which has been adopted or accepted by nations 
generally as such.” 

(ii) The Plea of Superior Orders 
The Judgment then continued : 

” The defendants invoke the defensive plea that the acts charged 
as crimes were carried out pursuant to orders of superior officers 
whom they were obliged to obey. This brings into operation the 
rule just announced. The rule that superior order is not a defence 
to a criminal act is a rule of fundamental criminal justice that has 
been adopted by civilized nations extensively. It is not disputed that 
the municipal law of civilised nations generally sustained the principle 
at the time the alleged criminal acts were committed. This being true, 
it properly may be declared as an applicable rule of International Law. 

It cannot be questioned that acts done in time of war under the 
military authority of an enemy, cannot involve any criminal liability 
on the part of officers or soldiers if the acts are not prohibited by the 
conventional or customary rules of war. Implicit obedience to orders 
ot superior officers is almost indispensable to every military system. 
But this implies obedience to lawful orders only. If the act done 
pursuant to a superior's orders be murder, the production of the order 
will not make it any less so. It may mitigate but it cannot justify the 
crime. We are of the view, however, that if the illegality of the order 
was not known to the inferior and he could not reasonably have been 
expected to know of its illegality, no wrongful intent necessary to the 
commission of a crime exists and the inferior will be protected. 
But the general rule is that members of the armed forces are bound 
to obey only the lawful orders of their commanding officers and they 
cannot escape criminal liability by obeying a command which violates 
International Law and outrages fundamental concepts of justice. In 
the German War Trials (1921), the German Supreme Court of Leipzig 
in The Llandovery Castle case(') said : * Patzig’s order does not free 
the accused from guilt. It is true that according to para. 47 of the 
Military Penal Code, it the execution of an order in the ordinary course 
of duty involves such a violation of the law as is punishable, the 
superior officer issuing such an order is alone responsible. According 
to No. 2. however, the subordinate obeying such an order is liable to 
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punishment, if it was known to him that the order of the superior 
involved the infringement of civil or military law.’ 

“ It is true that the foregoing rule compels a commander to make a 
choice between possible punishment by his lawless government tor the 
disobedience of the illegal order of his superior officer, or that of 
lawful punishment for the crime under the law of nations. To choose 
the former in the hope that victory will cleanse the act of its criminal 
characteristics manifests only weakness of character and adds nothing 
to the defence. 

“ We concede the serious consequences of the choice especially by 
an officer in the army of a dictator. But the rule becomes one of 
necessity, for otherwise the opposing army would in many cases have 
no protection at all against criminal excesses ordered by superiors. 

“ The defence relies heavily upon the writings of Professor L. 
Oppenheim to sustain their position. It is true that he advocated 
this principle throughout his writings. As a co-author of the British 
Manual of Military Law , he incorporated the principle there. It 
seems also to have found its way into the United States Rules of Land 
Warfare (1940). We think Professor Oppenheim espoused a decidedly 
minority view. It is based upon the following rationale : The law 
cannot require an individual to be punished for an act which he was 
compelled by law to commit.’ The statement completely overlooks 
the fact that an illegal order is in no sense of the w ord a valid law w hich 
one is obliged to obey. The fact that the British and American armies 
may have adopted it for the regulations of its own armies as a matter 
of policy, does not have the effect of enthroning it as a rule of Inter¬ 
national Law. We point out that army regulations are not a competent 
source of International Law. They are neither legislative nor judicial 
pronouncements. They are not competent for any purpose in 
determining whether a fundamental principle of justice has been accepted 
by civilised nations generally. It is possible, however, that such 
regulations, as they bear upon a question of custom and practice in 
the conduct of war. might have evidentiary value, particularly if the 
applicable portions had been put into general practice. It will be 
observed that the determination, whether a custom or practice exists, 
is a question of fact. Whether a fundamental principle of justice has 
been accepted, is a question of judicial or legislative declaration. In 
determining the former, military regulations may play an important 
role but, in the latter, they do not constitute an authoritative precedent. 

“ Those who hold to the view that superior order is a complete 
defence to an International Law crime, base it largely on a conflict in 
the articles of war promulgated by several leading nations. While 
we are of the opinion that army regulations are not a competent source 
of International Law, where a fundamental rule of justice is concerned, 
we submit that the conflict in any event does not sustain the position 
claimed for it. If, for example, one be charged with an act recognised 
as criminal under applicable principles of International Law and pleads 
superior order as a defence thereto, the duty devolves upon the Court 
to examine the sources of International Law to determine the merits 
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such a source of International Law would be applied to an insane 
defendant ? Obviously he would not be subjected to trial during his 
incompetency. Clearly, such a holding would be based upon a 
fundamental principle of criminal law accepted by nations generally. 

If the rights of nations and the rights of individuals who become 
involved in international relations are to be respected and preserved, 
fundamental rules of justice and right which have become commonly 
accepted by nations must be applied. But the yardstick to be used 
must in all cases be a finding that the principle involved is a funda¬ 
mental rule of justice which has been adopted or accepted by nations 
generally as such.” 

(ii) The Plea of Superior Orders 
The Judgment then continued : 

“ The defendants invoke the defensive plea that the acts charged 
as crimes were carried out pursuant to orders of superior officers 
whom they were obliged to obey. This brings into operation the 
rule just announced. The rule that superior order is not a defence 
to a criminal act is a rule of fundamental criminal justice that has 
been adopted by civilized nations extensively. It is not disputed that 
the municipal law of civilised nations generally sustained the principle 
at the time the alleged criminal acts were committed. This being true, 
it properly may be declared as an applicable rule of International Law. 

It cannot be questioned that acts done in time of war under the 
military authority of an enemy, cannot involve any criminal liability 
on the part of officers or soldiers if the acts are not prohibited by the 
conventional or customary rules of war. Implicit obedience to orders 
of superior officers is almost indispensable to every military system. 

But this implies obedience to lawful orders only. If the act done 
pursuant to a superior's orders be murder, the production of the order 
will not make it any less so. It may mitigate but it cannot justify the 
crime. We are of the view, however, that if the illegality of the order 
was not known to the inferior and he could not reasonably have been 
expected to know of its illegality, no wrongful intent necessary to the 
commission of a crime exists and the inferior will be protected. 

But the general rule is that members of the armed forces are bound 
to obey only the lawful orders of their commanding officers and they 
cannot escape criminal liability by obeying a command which violates 
International Law and outrages fundamental concepts of justice. In 
the German War Trials (1921). the German Supreme Court of Leipzig 
in The Llandovery Castle case(') said: ‘ Patzig’s order does not free 
the accused from guilt. It is true that according to para. 47 of the 
Military Penal Code, il the execution of an order in the ordinary course 
of duty involves such a violation of the law as is punishable, the 
superior officer issuing such an order is alone responsible. According 
to No. 2, however, the subordinate obeying such an order is liable to 
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punishment, if it was known to him that the order of the superior 
involved the infringement of civil or military law.’ 

“ It is true that the foregoing rule compels a commander to make a 
choice between possible punishment by his lawless government lor the 
disobedience of the illegal order of his superior officer, or that of 
lawful punishment for the crime under the law of nations. To choose 
the former in the hope that victory will cleanse the act of its criminal 
characteristics manifests only weakness of character and adds nothing 
to the defence. 

“ We concede the serious consequences of the choice especially by 
an officer in the army of a dictator. But the rule becomes one of 
necessity, for otherwise the opposing army would in many cases ha\e 
no protection at all against criminal excesses ordered by superiors. 

“ The defence relies heavily upon the writings of Professor L. 
Oppenheim to sustain their position. It is true that he advocated 
this principle throughout his writings. As a co-author ol the British 
Manual of Military Law, he incorporated the principle there. It 
seems also to have found its way into the United States Rules of Land 
Warfare (1940). We think Professor Oppenheim espoused a decidedly 
minority view. It is based upon the following rationale : ‘ The law 
cannot require an individual to be punished tor an act which he was 
compelled by law to commit.’ The statement completely overlooks 
the fact that an illegal order is in no sense of the word a valid law w hich 
one is obliged to obey. The fact that the British and American armies 
may have adopted it for the regulations of its own armies as a matter 
of policy, does not have the effect of enthroning it as a rule ot Inter¬ 
national Law. We point out that army regulations are not a competent 
source of International Law. They are neither legislative nor judicial 
pronouncements. They are not competent for any purpose in 
determining whether a fundamental principle of justice has been accepted 
by civilised nations generally. It is possible, however, that such 
regulations, as they bear upon a question of custom and practice in 
the conduct of war, might have evidentiary value, particularly it the 
applicable portions had been put into general practice. It will be 
observed that the determination, whether a custom or practice exists, 
is a question of fact. Whether a fundamental principle of justice has 
been accepted, is a question of judicial or legislative declaration. In 
determining the former, military regulations may play an important 
role but, in the latter, they do not constitute an authoritative precedent. 

“ Those who hold to the view that superior order is a complete 
defence to an International Law crime, base it largely on a conflict in 
the articles of war promulgated by several leading nations. While 
we are of the opinion that army regulations are not a competent source 
of International Law, where a fundamental rule of justice is concerned, 
we submit that the conflict in any event does not sustain the position 
claimed for it. If, for example, one be charged with an act recognised 
as criminal under applicable principles of International Law and pleads 
superior order as a defence thereto, the duty devolves upon the Court 
to examine the sources of International Law r to determine the merits 
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of such a plea. If the Court finds that the army regulations of some 
members of the family of nations provide that superior order is a com¬ 
plete defence and that the army regulations of other nations express 
a contrary view, the Court would be obliged to hold, assuming for the 
sake of argument only that such regulations constitute a competent 
source of International Law, that general acceptation or consent was 
lacking among the family of nations. Inasmuch as a substantial 
conflict exists among the nations whether superior order is a defence 
to a criminal charge, it could only result in a further finding that the 
basis does not exist for declaring superior order to be a defence to an 
International Law crime. But, as we have already stated, army 
regulations are not a competent source of International Law when a 
fundamental rule of justice is concerned. This leaves the way clear 
for the Court to affirmatively declare that superior order is not a defence 
to an International Law crime if it finds that the principle involved is a 
fundamental rule of justice and for that reason has found gereral 
acceptance. 

“ International Law has never approved the defensive plea of superior 
order as a mandatory bar to the prosecution of war criminals. This 
defensive plea is not available to the defendants in the present case, 
although if the circumstances warrant, it may be considered in mitigation 
of punishment under the express provisions ol Control Council Law 
No. 10.” 

(iii) The Ex Post Facto Principle Regarded as inapplicable in the Present 
Instance 

The following paragraphs set out the attitude of the Tribunal to the plea 
that Control Council Law' No. 10 violated the ex post facto principle :(*) 

“ It is urged that Control Council Law No. 10 is an e.v post facto 
act and retroactive in nature as to the crime charged in the indictment. 
The act was adopted on 20th December, 1945, a date subsequent to 
the dates of the Acts charged to be crimes. It is a fundamental principle 
of criminal jurisprudence that one may not be charged with crime lor 
the doing of an act w hich was not a crime at the time of its commission. 
We think it could be said with justification that Article 23 (/»> of the 
Hague Regulations of 1907 operates as a bar to retroactive action in 
criminal matters. In any event, we are of the opinion that a victorious 
nation may not lawfully enact legislation defining a new crime and 
make it effective as to acts previously occurring which were not at the 
time unlawful. It therefore becomes the duty of a Tribunal trying a 
case charging a crime under the provisions ot Control Council Law 
No. 10, to determine if the acts charged were crimes at the time of their 
commission and that Control Council Law No. 10 is in fact declaratory 
of then existing International Law. 

“ This very question was passed upon by the International Military 
Tribunal in the case of the United States v. Herman Wilhelm Goering 


(>) The Tribunal's treatment of this point may be regarded as complementary to that of 
the Tribunal before which the Justice Trial was held. See Vol. VI, pp. 41-5. See also 
the notes to the Flick Trial in Vol. IX. 
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in its judgment entered on 1st October, 1946. Similar provisions 
appearing in the Charter creating the International Military Tribunal 
and defining the crimes over which it had jurisdiction were held to be 
devoid of retroactive features in the following language : ' The Charter 
is not an arbitrary exercise of power on the part of the victorious nations, 
but in view of the Tribunal, as will be shown, it is the expression of 
International Law existing at the time of its creation ; and to that extent 
is itself a contribution to International Law.' We adopt this conclusion. 
Any doubts in our mind concerning the rule this announced go to its 
application rather than to' the correctness of its statement. The crimes 
defined in Control Council Law No. 10 which we have quoted herein, 
were crimes under pre-existing rules of International Law—some by 
conventional law and some by customary law. It seems clear to us 
that the conventional law such as that exemplified by the Hague 
Regulations of 1907 clearly make the War Crimes herein quoted, crimes 
under the proceedings of that convention. In any event, the practices 
and usages of war which gradually ripened into recognised customs 
with which belligerents were bound to comply, recognised the crimes 
specified herein as crimes subject to punishment. It is not essential 
that a crime be specifically defined and charged in accordance with a 
particular ordinance, statute or treaty if it is made a crime by inter¬ 
national convention, recognised customs and usages of war, or the 
general principles of criminal justice common to civilised nations 
generally. If the acts charged were in fact crimes under International 
Law when committed, they cannot be said to be ex post facto acts or 
retroactive pronouncements. 

“ The crimes specified in the London Charter and defined in Control 
Council Law No. 10 which have heretofore been set forth and with 
which these defendants are charged, merely restate the rules declared 
by the Hague Regulations of 1907 in Articles 43, 46, 47. 50 and 23 (It) 
of the regulations annexed thereto. . . . 

We conclude that pre-existing International Law has declared the 
acts constituting the crimes herein charged and included in Control 
Council Law No. 10 to be unlawful, both under the conventional law 
and the practices and usages of land warfare that had ripened into 
recognised customs which belligerents were bound to obey. Anything 
in excess of existing International Law therein contained is a utilisation 
of power and not of law. It is true, of course, that courts authorised to 
hear such cases were not established nor the penalties to be imposed 
for violations set forth. But this is not fatal to their validity. The 
acts prohibited are without deterrent effect unless they are punishable 
as crimes. This subject was dealt with in the International Military 
Trial in the following language: ‘ But it is argued that the pact does 
not expressly enact that such (aggressive) wars are crimes, or set up 
courts to try those who make such wars. To that extent the same is 
true with regard to the laws of war contained in the Hague Convention 
The Hague Convention of 1907 prohibited resort to certain methods 
of waging war. These included the inhumane treatment of prisoners, 
the employment of poisoned weapons, the improper use of flags of 
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of such a plea. If the Court finds that the army regulations of some 
members of the family of nations provide that superior order is a com¬ 
plete defence and that the army regulations of other nations express 
a contrary view, the Court would be obliged to hold, assuming for the 
sake of argument only that such regulations constitute a competent 
source of International Law, that general acceptation or consent was 
lacking among the family of nations. Inasmuch as a substantial 
conflict exists among the nations whether superior order is a defence 
to a criminal charge, it could only result in a further finding that the 
basis does not exist for declaring superior order to be a defence to an 
International Law crime. But, as we have already stated, army 
reeulations are not a competent source of International Law when a 
fundamental rule of justice is concerned. This leaves the way clear 
for the Court to affirmatively declare that superior order is not a defence 
to an International Law crime if it finds that the principle involved is a 
fundamental rule of justice and for that reason has found gereral 
acceptance. 

“ International Law has never approved the defensive plea of superior 
order as a mandatory bar to the prosecution of war criminals. This 
defensive plea is not available to the defendants in the present case, 
although if the circumstances warrant, it may be considered in mitigation 
of punishment under the express provisions of Control Council Law 
No. 10.” 

(iii) The Ex Post Facto Principle Regarded as Inapplicable in the Present 
Instance 

The following paragraphs set out the attitude of the Tribunal to the plea 
that Control Council Law No. 10 violated the ex post facto principle :(*) 

“ it is urged that Control Council Law No. 10 is an ex post facto 
act and retroactive in nature as to the crime charged in the indictment. 
The act was adopted on 20th December. 1945, a date subsequent to 
the dates of the Acts charged to be crimes. It is a fundamental principle 
of criminal jurisprudence that one may not be charged with crime for 
the doing of an act w hich was not a crime at the time of its commission. 
We think it could be said with justification that Article 23 (/») of the 
Hague Regulations of 1907 operates as a bar to retroactive action in 
criminal matters. In any event, we are of the opinion that a victorious 
nation may not lawfully enact legislation defining a new crime and 
make it effective as to acts previously occurring which were not at the 
time unlawful. It therefore becomes the duty of a Tribunal trying a 
case charging a crime under the provisions of Control Council Law 
No. 10, to determine if the acts charged were crimes at the time of their 
commission and that Control Council Law No. 10 is in fact declaratory 
of then existing International Law. 

This very question was passed upon by the International Military 
Tribunal in the case of the United States v. Herman Wilhelm Goering 


(') The Tribunal's treatment of this point may be regarded as complementary to that of 
the Tribunal before which the Justice Trial was held. See Vol. VI, pp. 41-5. See also 
the notes to the Flick Trial in Vol. IX. 
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in its judgment entered on 1st October, 1946. Similar provisions 
appearing in the Charter creating the International Military Tribunal 
and defining the crimes over which it had jurisdiction were held to be 
devoid of retroactive features in the following language : * The Charter 
is not an arbitrary exercise of power on the part of the victorious nations, 
but in view of the Tribunal, as will be shown, it is the expression of 
International Law existing at the time of its creation ; and to that extent 
is itself a contribution to International Law." We adopt this conclusion. 
Any doubts in our mind concerning the rule this announced go to its 
application rather than to* the correctness of its statement. The crimes 
defined in Control Council Law No. 10 which we have quoted herein, 
were crimes under pre-existing rules of International Law—some by 
conventional law and some by customary law. It seems clear to us 
that the conventional law such as that exemplified by the Hague 
Regulations of 1907 clearly make the War Crimes herein quoted, crimes 
under the proceedings of that convention. In any event, the practices 
and usages of war which gradually ripened into recognised customs 
with which belligerents were bound to comply, recognised the crimes 
specified herein as crimes subject to punishment. It is not essential 
that a crime be specifically defined and charged in accordance with a 
particular ordinance, statute or treaty if it is made a crime by inter¬ 
national convention, recognised customs and usages of war, or the 
general principles of criminal justice common to civilised nations 
generally. If the acts charged were in fact crimes under International 
Law when committed, they cannot be said to be ex post facto acts or 
retroactive pronouncements. 

“ The crimes specified in the London Charter and defined in Control 
Council Law No. 10 which have heretofore been set forth and with 
which these defendants are charged, merely restate the rules declared 
by the Hague Regulations of 1907 in Articles 43, 46, 47, 50 and 23 (/;) 
of the regulations annexed thereto. . . . 

“ We conclude that pre-existing International Law has declared the 
acts constituting the crimes herein charged and included in Control 
Council Law No. 10 to be unlawful, both under the conventional law 
and the practices and usages of land warfare that had ripened into 
recognised customs which belligerents were bound to obey. Anything 
in excess of existing International Law therein contained is a utilisation 
of power and not of law. It is true, of course, that courts authorised to 
hear such cases were not established nor the penalties to be imposed 
for violations set forth. But this is not fatal to their validity. The 
acts prohibited are without deterrent effect unless they are punishable 
as crimes. This subject was dealt with in the International Military 
Trial in the following language: ‘ But it is argued that the pact does 
not expressly enact that such (aggressive) wars are crimes, or set up 
courts to try those who make such wars. To that extent the same is 
true with regard to the laws of war contained in the Hague Convention 
The Hague Convention of 1907 prohibited resort to certain methods 
of waging war. These included the inhumane treatment of prisoners, 
the employment of poisoned weapons, the improper use of flags of 
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truce and similar matters. Many of these prohibitions had been 
enforced long before the date of the Convention ; but since 1907 they 
have certainly been crimes; punishable as offences against the laws 
of war; yet the Hague Convention nowhere designates such practices 
as criminal, nor is any sentence prescribed, nor any mention made of a 
court to try and punish offenders. For many years past, how'ever, 
military tribunals have tried and punished individuals guilty of violating 
the rules of land warfare laid down by this Convention. . . . The law 
of war is to be found not only in treaties, but in the customs and practices 
of stales which gradually obtained universal recognition, and from 
the general principles of justice applied by jurists and practiced by 
military courts. This law is not static, but by continual adaptation 
follows the needs of a changing world. Indeed, in many cases treaties 
do no more than express and define for more accurate reference the 
principles of law already existing.' 

" It is true, of course, that customary International Law is not static. 
It must be clastic enough to meet the new conditions that natural 
progress brings to the world. It might be argued that this requires a 
certain amount of retroactive application of new rules and that by 
conceding the existence of a customary International Law, one thereby 
concedes the legality of retroactive pronouncements. To a limited 
extent the argument is sound, but when it comes in conflict with a rule 
of fundamental right and justice, the latter must prevail. The rule that 
one may not be charged with crime for committing an act which was 
not a crime at the time of its commission is such a right. The fact that 
it might be found in a constitution or bill or rights does not detract 
from its status as a fundamental principle of justice. It cannot properly 
be changed by retroactive action to the prejudice of one charged with 
a violation of the laws of war. 

“ An international crime is such an act universally recognised as 
criminal, which is considered a grave matter of international concern 
and for some valid reason cannot be left within the exclusive jurisdiction 
of the state that would have control over it under ordinary circumstances. 
The inherent nature of a war crime is ordinarily itself sufficient justifica¬ 
tion for jurisdiction to attach in the courts of the belligerent into whose 
hands the alleged criminal has fallen. 

“ Some war crimes, such as spying, arc not common law crimes at 
all ; they being pure war crimes punishable as such during the war 
and, in this particular case, only if the offender is captured before he 
rejoins his army. But some other crimes, such as mass murder, are 
punishable during and after the war. But such crimes are also war 
crimes because they were committed under the authority or orders of 
the belligerent who, in ordering or permitting them, violated the rules 
of warfare. Such crimes are punishable by the country where the 
crime was committed or by the belligerent into whose hands the 
criminals have fallen, the jurisdiction being concurrent. There are 
many reasons why this must be so, not the least of which is that war 
is usually followed by political repercussions and upheavals which at 
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times place persons in power who are not, for one reason or another, 
inclined to punish the offenders. The captor belligerent is not 
required to surrender the alleged war criminal when such surrender is 
equivalent to a passport to freedom. The only adequate remedy is 
the concurrent jurisdictional principle to which we have heretofore 
adverted. The captor belligerent may therefore surrender the alleged 
criminal to the state where the offense was committed, or, on the other 
hand, it may retain the alleged criminal for trial under its own legal 
processes. 

“ It cannot be doubted that the occupying powers have the right to 
set up special courts to try those charged with the commission of War 
Crimes as they are defined by International Law. Ex Parte Quirin, 317 
U.S. 1, in re Yamashita , 327 U.S. 1. Nor can it be said that the 
crimes herein charged are invalid as retroactive pronouncements— 
they being nothing more than restatements of the conventional and 
customary law of nations governing the rules of land warfare, restricted 
by charter provisions limiting the jurisdiction of the Tribunal by 
designating the class of cases it is authorised to hear. The elements of 
an ex post J'aeto act or a retroactive pronouncement are not present 
in so far as the crimes charged in the instant case are concerned.” 

The Tribunal then proceeded to reject a defence argument that the former 
had no jurisdiction to hear the case which could “ only be properly tried in 
accordance with the international principles laid down in Article 63 of the 
Geneva Convention of 1929 relative to the treatment of prisoners of war.” 
It was pointed out that the Convention “ applies only to crimes and 
offences committed while occupying the status of a prisoner of war and 
confers no jurisdiction over a violation of International Law committed 
prior to the time of becoming such,” and the opinion of the United States 
Supreme Court in the Yamashita Trial was cited in support of this ruling.) 1 ) 


(iv) The Status of Yugoslavia, Greece and Norway , and of the Partisan Groups 
Operating Therein, at the Relevant Time 

The Judgment continued: 

“ It is essential to a proper understanding of the issues involved in 
the present case, that the status of Yugoslavia, Greece and Norway 
be determined during the periods that the alleged criminal acts of these 
defendants were committed. The question of criminality in many 
cases may well hinge on whether an invasion was in progress or an 
occupation accomplished. Whether an invasion has developed into 
an occupation is a question of fact. The term invasion implies a 
military operation while an occupation indicates the exercise of 
governmental authority to the exclusion of the established government. 
This presupposes the destruction of organised resistance and the 


(*) See Vol. IV of this series, p. 78. 
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establishment of an administration to preserve law and order. To 
ihe extent that the occupant's control is maintained and that of the 
civil government eliminated, the area will be said to be occupied. 

" The evidence shows that the invasion of Yugoslavia was com¬ 
menced on 6th April, 1941. Nine days later the Yugoslav government 
capitulated and on 16th April, 1941, large scale military operations 
had come to an end. The powers of government passed into the hands 
of the German Armed Forces and Yugoslavia became an occupied 
couniry. The invasion of Yugoslavia followed through into Greece. 
On 22nd April, 1941, the Greek Armed Forces in the north were forced 
lo surrender, and on 28th April, 1941, Athens fell to the invader. On 
and after that date Greece became an occupied country within the 
meaning of existing International Law. 

" The evidence shows that the population remained peaceful during 
the spring ol 1941. In the early summer following, a resistance move¬ 
ment began to manitest itself. It increased progressively in intensity 
until it assumed the appearance of a military campaign. Partisan 
bands, composed ot members of the population, roamed the territory, 
doing much damage to transportation and communication lines. German 
soldiers were the victims ol surprise attacks by an enemy which they 
could not engage in open combat. After a surprise attack, the bands 
would hastily retreat or conceal their arms and mingle with the 
population with the appearance of being harmless members thereof. 
Ambushing of German troops was a common practice. Captured 
German soldiers were often tortured and killed. The terrain was 
favourable to this type ol warfare and the inhabitants most adept in 
carrying it on. 

It is clear that the German Armed Forces were able to maintain 
control ot Greece and Yugoslavia until they evacuated them in the fall 
of 1944. While it is true that the partisans were able to control sections 
of these countries at various times, it is established that the Germans 
could at any time they desired assume physical control of any part 
of the country. The control of the resistance forces was temporary 
only and not such as would deprive the German Armed Forces of its 
status of an occupant. 

“ These findings are consistent with Article 42 of the Hague Regu¬ 
lations of 1907 which provide : * Territory is considered occupied when 
it is actually placed under the authority of the hostile army. The 
occupation extends only to the territory where such authority has been 
established and can be exercised.’ 

“It is the contention of the defendants that after the respective 
capitulations a lawful belligerency never did exist in Yugoslavia or 
Greece during the period here involved. The Prosecution contends 
just as emphatically that it did. The evidence on the subject is frag¬ 
mentary and consists primarily of admissions contained in the reports, 
orders, and diaries of the German Army units involved. There is 
convincing evidence in the record that certain band units in both Yugo¬ 
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slavia and Greece complied with the requirements of International Law 
entitling them to the status of a lawful belligerent. But the greater 
portion of the partisan bands failed to comply with the rules of war 
entitling them to be accorded the rights of a lawful belligerent. The 
evidence fails to establish beyond a reasonable doubt that the incidents 
involved in the present case concern partisan troops having the status 
of lawful belligerents. 

“ The evidence shows that the bands were sometimes designated 
as units common to military organization. They, however, had no 
common uniform. They generally wore civilian clothes although 
parts of German. Italian and Serbian uniforms were used to the extent 
they could be obtained. The Soviet Star was generally worn as insignia. 
The evidence will not sustain a finding that it was such that it could be 
seen at a distance. Neither did they carry their arms openly except 
when it was to their advantage to do so. There is some evidence that 
various groups of the resistance forces were commanded by a centralised 
command, such as the partisans of Marshal Tito, the Chetniks of Draja 
Mihailovitch and the Edes of General Zervas. It is evidence also 
that a few partisan bands met the requirements of lawful belligerency. 
The bands, however, with which we are dealing in this case were not 
shown by satisfactory evidence to have met the requirements. This 
means, of course, that captured members of these unlawful groups 
were not entitled to be treated as prisoners of war. No crime can be 
properly charged against the defendants for the killing of such captured 
members of the resistance forces, they being franc-tireurs. 

“ The status of an occupant of the territory of the enemy having 
been achieved. International Law places the responsibility upon the 
commanding general of preserv ing order, punishing crime and protecting 
lives and property within the occupied territory. His power in 
accomplishing these ends is as great as his responsibility. But he is 
definitely limited by recognised rules of International Law, particularly 
the Hague Regulations of 1907. Article 43 thereof imposes a duty 
upon the occupant to respect the laws in force in the country. Article 46 
protects family honour and rights, the lives of individuals and their 
private property as well as their religious convictions and the right of 
public worship. Article 47 prohibits pillage. Article 50 prohibits 
collective penalties. Article 51 regulates the appropriation ol 
properties belonging to the state or private individuals which may be 
useful in military operations. There are other restrictive provisions 
not necessary to mention here. It is the alleged violation of these 
rights of the inhabitants thus protected that furnish the basis of the 
case against the defendants. 

“ The evidence is clear that during the period of occupation in 
Yugoslavia and Greece, guerrilla warfare was carried on against the 
occupying power. Guerrilla warfare is said to exist where, alter the 
capitulation of the main part of the armed forces, the surrender of 
the government and the occupation of its territory, the remnant ol 
the defeated army or the inhabitants themselves continue hostilities 
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by harassing the enemy with unorganised forces ordinarily not strong 
enough to meet the enemy in pitched battle. They are placed much 
n the same position as a spy. By the law of war it is lawful to use 
spies. Nevertheless, a spy when captured, may be shot because the 
belligerent has the right, by means of an effective deterrent punishment, 
to defend against the grave dangers of enemy spying. The principle 
therein involved applies to guerrillas who are not lawful belligerents. 
Just as the spy may act lawfully for his country and at the same time 
be a war criminal to the enemy, so guerrillas may render great service 
to their country and, in the event of success, become heroes even, 
still they remain war criminals in the eyes of the enemy and may be 
treated as such. In no other way can an army guard and protect 
itself from the gadfly tactics of such armed resistance. And, on the 
other hand, members of such resistance forces must accept the increased 
risks involved in this mode of fighting. Such forces are technically 
not lawful belligerents and arc not entitled to protection as prisoners 
of war when captured. The rule is based on the theory that the forces 
of two states are no longer in the field and that a contention between 
organised armed lorces no longer exists. This implies that a resistance 
not supported by an organised government is criminal and deprives 
participants ol belligerent status, an implication not justified since 
the adoption ol Chapter I, Article 1, of the Hague Regulations of 
1907. In determining the guilt or innocence of any army commander 
when charged with a failure or refusal to accord a belligerent status 
to captured members of the resistance forces, the situation as it 
appeared to him must be given the first consideration. Such com¬ 
mander will not be permitted to ignore obvious facts in arriving at a 
conclusion. One trained in military science will ordinarily have no 
difficulty in arriving at a correct decision and if he wilfully refrains 
from so doing (or any reason, he will be held criminally responsible for 
wrongs committed against those entitled to the rights of a belligerent. 
Where room exists for an honest error in judgment, such army com¬ 
mander is entitled to the benefit thereof by virtue of the presumption 
of his innocence. 

“ We think the rule is established that a civilian who aids, abets or 
participates in the fighting is liable to punishment as a war criminal 
under the laws of war. Fighting is legitimate only for the combatant 
personnel of a country. It is only this group that is entitled to treat¬ 
ment as prisoners of war and incurs no liability beyond detention after 
capture or surrender. 

“It is contended by the prosecution that the so-called guerrillas 
were in fact irregular troops. A preliminary discussion of the subject 
is essential to a proper determination of the applicable law. Members 
of militia or a volunteer corps, even though they are not a part of the 
regular army, are lawful combatants if (a) they are commanded by a 
responsible person, (/>) if they possess some distinctive insignia which 
can be observed at a distance, (<■) if they carry arms openly, and (d) if 
they observe the laws and customs of war. See Chapter I, Article I, 
Hague Regulations of 1907. In considering the evidence adduced on 
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this subject, the foregoing rules will be applied. The question whether 
a captured fighter is a guerrilla or an irregular is sometimes a close one 
that can be determined only by a careful evaluation of the evidence 
before the Court. 

“ The question of the right of the population of an invaded and 
occupied country to resist has been the subject of many conventional 
debates. (Brussels Conference of 1874; Hague Peace Conference of 
1899). A review of the positions assumed by the various nations can 
serve no useful purpose here for the simple reason that a compromise 
(Hague Regulations, 1907) was reached which has remained the con¬ 
trolling authority in the fixing of a legal belligerency. If the require¬ 
ments of the Hague Regulation, 1907, are met, a lawful belligerency 
exists; if they are not met, it is an unlawful one." 


(v) The Irrelevance to the Present Discussion of the Illegality of Aggressive 
War 

The Judgment states: 

“ The Prosecution advances the contention that since Germany's 
wars against Yugoslavia and Greece were aggressive w ars. the German 
occupation troops were there unlawfully and gained no rights whatever 
as an occupant. It is further asserted as a corollary, that the duties 
owed by the populace to an occupying power which are normally 
imposed under the rules of International Law, never became effective 
in the present case because of the criminal character of the invasion 
and occupation. 

“ For the purposes of this discussion, we accept the statement as 
true that the wars against Yugoslavia and Greece were in direct viola¬ 
tion of the Kellogg-Briand Pact and were therefore criminal in character. 
But it does not follow that every act by the German occupation forces 
against person or property is a crime or that any and every act under¬ 
taken by the population of the occupied country against the German 
occupation forces thereby became legitimate defence. The Prosecution 
attempts to simplify the issue by posing it in the following words : The 
sole issue here is whether German forces can with impunity violate law 
by initiating ,and waging wars of aggression and at the same time 
demand meticulous observance by the victims of these crimes of duties 
and obligations owed only to a lawful occupant. 

“ At the outset, we desire to point out that International Law makes 
no distinction between a lawful and an unlawful occupant in dealing 
with the respective duties of occupant and population in occupied 
territory. There is no reciprocal connection between the manner ol 
the military occupation of territory and the rights and duties ol the 
occupant and population to each other after the relationship has in 
fact been established. Whether the invasion was lawful or criminal 
is not an important factor in the consideration of this subject. 

"It must not be overlooked that International Law is prohibitive law. 
Where the nations have affirmatively acted, as in the case of the Hague 
Regulations, 1907, it prohibits conduct contradictory thereto. Its 
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specific provisions control over general theories, however reasonable 
they may seem. We concur in the views expressed in the following 
text on the subject: ' Whatever may be the cause of a war that has 
broken out. and whether or no the cause be a so-called just cause, the 
same rules of International Law arc valid as to what must not be done, 
and must be done by the belligerents themselves in making war against 
each other, and as between the belligerents and neutral States. This 
is so, even if the declaration of war is ipso facto a violation of Inter¬ 
national Law, as when a belligerent declares war upon a neutral State 
for refusing passage to its troops, or when a State goes to war in patent 
violation of its obligations under the Covenant of the League or of 
the General Treaty for the Renunciation of War. To say that, because 
such a declaration of war is ipso facto a violation of International Law, 
it is ‘ inoperative in law and without any judicial significance,’ is 
erroneous. The Tules of International Law apply to war from whatever 
cause it originates. Oppenhcim's International Law, II Lauterpacht, 
p. 174.” 

(vi) The Question oj Hostages and Reprisals raised by the Tribunal and its 

Field of Enquiry Delimited 
The Judgment continued : 

The major issues involved in the present case gravitate around the 
claimed right of the German Armed Forces to take hostages from the 
innocent civilian population to guarantee the peaceful conduct of the 
w hole of the civ ilian population and its claimed right to execute hostages, 
members ot the civil population, and captured members of the resistance 
lorccs in reprisal tor armed attacks by resistance forces, acts of sabotage 
and injuries committed by unknown persons.” 

The Tribunal delimited its ficid of enquiry as follows: 

We wholly exclude from the following discussions of the subject 
ot hostages the right of one nation to take them, to compel the armed 
torces ot another nation to comply with the rules of war or the right 
to execute them it the enemy ignores the warning. We limit our 
discussion to the right to take hostages from the innocent civilian 
population of occupied territory as a guarantee against attacks by 
unlawful resistance forces, acts of sabotage and the unlawful acts of 
unknown persons and the further right to execute them if the unilateral 
guarantee is violated. 

Neither the Hague Convention of 1907, nor any other conventional 
law for that matter, says a word about hostages in the sense that W'e 
are to use the term in the following discussion. But certain rules of 
customary law and certain inlerences legitimately to be drawn from 
existing conventional law lay down the rules applicable to the subject 
ol hostages. In lormer times prominent persons were accepted as 
hostages as a means of insuring observance of treaties, armistices and 
other agreements, the performance of which depended on good faith. 
This practice is now obsolete. Hostages under the alleged modem 
practice ot nations are taken («) to protect individuals held by the 
enemy, (/>) to force the payment of requisitions, contributions, and the 
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like, and (c) to insure against unlawful acts by enemy forces or people. 
We are concerned here only with the last provision. That hostages 
may be taken for this purpose cannot be denied. 

“ The question of hostages is closely integrated w ith that of reprisals. 

A reprisal is a response to an enemy's violation of the laws of war 
which would otherwise be a violation on one's own side. It is a funda¬ 
mental rule that a reprisal may not exceed the degree of the criminal 
act it is designed to correct. Where an excess is knowingly indulged, 
it in turn is criminal and may be punished. Where innocent individuals 
are seized and punished for a violation of the laws of war which has 
already occurred, no question of hostages is involved. It is nothing 
more than the infliction of a reprisal. Throughout the evidence in the 
present case, we find the term hostage applied where a reprisal only 
w'as involved. 

“ Under the ancient practice of taking hostages they were held 
responsible for the good faith of the persons w ho delivered them, even 
at the price of their lives. This barbarous practice was wholly aban¬ 
doned by a more enlightened civilization. The idea that an innocent 
person may be killed for the criminal act of another is abhorrent to 
every natural law. We condemn the injustice of any such rule as a 
barbarous relic of ancient times. But it is not our province to write 
International Law as we would have it—we must apply it as we find it. 

“ For the purposes of this opinion the term ’ hostages ’ will be con¬ 
sidered as those persons of the civilian population who are taken into 
custody for the purpose of guaranteeing w ith their lives the future good 
conduct of the population of the community from which they were 
taken. The term ‘ reprisal prisoners ’ will be considered as those 
individuals who are taken from the civilian population to be killed in 
retaliation for offences committed by unknown persons within the 
occupied area.” 

(vii) The Tribunal's Opinion on the Question oj Hostages 
The Judgment then expressed the following opinion : 

” An examination of the available evidence on the subject convinces 
us that hostages may be taken in order to guarantee the peacclul 
conduct of the populations of occupied territories and. when certain 
conditions exist and the necessary preliminaries have been taken, they 
may, as a last resort, be shot. The taking ol hostages is based funda¬ 
mentally on a theory of collective responsibility. The effect ot an 
occupation is to confer upon the invading force the right ol control lor 
the period of the occupation within the limitations and prohibitions ol 
International Law. The inhabitants owe a duty to carry on their 
ordinary peaceful pursuits and to refrain from all injurious acts towaid 
the troops or in respect to their military operations. The occupant 
may properly insist upon compliance with regulations necessary to the 
security of the occupying forces and for the maintenance ol law an 
order. In the accomplishment of this objective, the occupant may. 
only as a last resort, take and execute hostages. 

“ Hostages may not be taken or executed as a matter ol military 
expediency" The occupant is required to use every available method 
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to secure order and tranquility before resort may be had to the takinc 
and execution of hostages. Regulations of all kinds must be imposed 
to secure peace and tranquility before the shooting of hostages may 
be indulged. These regulations may include one or more of the 
following measures: (I) the registration of the inhabitants, (2) the 
Possession of passes or identification certificates, (3) the establishment 
o! restricted areas, (4) limitations of movement, (5) the adoption of 
curlew regulations, (6) the prohibition of assembly, (7) the detention 
ol suspected persons, (8) restrictions on communication, (9) the 
imposition of restrictions on food supplies, (10) the evacuation of 
troublesome areas, (II) the levying of monetary contributions, (12) com¬ 
pulsory labour to repair damage from sabotage, (13) the destruction of 
property in proximity to the place of the crime, and any other regulation 
nor prohibited by International Law that would in all likelihood con¬ 
tribute to the desired result. 

It attacks upon troops and military installations occur regardless 
ol the loregoing precautionary measures and the perpetrators cannot 
be apprehended, hostages may be taken from the population to deter 
similar acts in the future provided it can be shown that the population 
generally is a party to the offence, either actively or passively. Nationality 
or geographic proximity may under certain circumstances afford a 
basis lor hostage selection, depending upon the circumstances of the 
situation. This arbitrary basis of selection may be deplored but it 
cannot be condemned as a violation of International Law, but there 
must be some connection between the population from whom the 
hostages are taken and the crime committed. If the act was committed 
by isolated persons or bands from distant localities without the know¬ 
ledge or approval of the population or public authorities, and which, 
therefore, neither the authorities nor the population could have pre¬ 
vented. the basis for the taking of hostages, or the shooting of hostages 
already taken, does not exist. 

It is essential to a lawful taking of hostages under customary law 
that proclamation be made, giving the names and addresses of hostages 
ta en, notilying the population that upon the recurrence of stated acts 
ol war treason that the hostages will be shot. The number of hostages 
shot must not exceed in severity the offences the shooting is designed 
to deter. Unless the foregoing requirements are met, the shooting of 
hostages is in contravention of International Law and is a war crime 
in use I. Whether such lundamental requirements have been met is 
a question determinable by court martial proceedings. A military 
commander may not arbitrarily determine such facts. An order of a 
military commander Tor the killing of hostages must be bottomed upon 
■ ln ! ng .. 0 ll LOm P< ; tcnt court martial that necessary conditions 
exist and all preliminary steps have been taken which are essential to 

nerson UJnCe ,°!i * ^ ld ° rder ' The ,akin « of the lives of innocent 
P , "" ? S r°f, lages ls a very scrious ste P- The right to kill 

with fh" 7^ aWfU r y exercised only af ter a meticulous compliance 
nr ™ n Oreg0,ng ^feguards against vindictive or whimsical orders 
of military commanders. 
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(viii) The Tribunal's Opinion Regarding the Taking and Killing of" Reprisal 

Prisoners ” 

The Tribunal continued as follows : 

“ We are also concerned with the subject of reprisals and the detention 
of members of the civilian population for the purpose of using them 
as the victims of subsequent reprisal measures. The most common 
reason for holding them is for the general purpose of securing the 
good behaviour and obedience of the civil population in occupied 
territory. The taking of reprisals against the civilian population by 
killing members thereof in retaliation for hostile acts against the armed 
forces or military operations of the occupant seems to have been 
originated by Germany in modern times. It has been invoked by 
Germany in the Franco-Prussian War. World War 1 and in World 
War II. No other nation has resorted to the killing of members of 
the civilian population to secure peace and order in so far as our investiga¬ 
tion has revealed. The evidence offered in this case on that point will 
be considered later in the opinion. While American. British and 
French manuals for armies in the field seem to permit the taking of 
such reprisals as a last resort, the provisions do not appear to have 
been given effect. The American manual provides in part:' I he 
offending forces or populations generally may lawfully be s “ b J^ cte ‘j 
to appropriate reprisals. Hostages taken and held for the declare 
purpose of insuring against unlawful acts by the enemy forces or 
people may be punished or put to death if the unlaw ful acts are never¬ 
theless committed.’ FM 27-10, Rules of Land Warfare, 1940, Sec. 
358d. The British field manual provides in part: ' Although collective 
punishment of the population is forbidden for the acts of individuals 
for which it cannot be regarded as collectively responsible, it may be 
necessary to resort to reprisals against a locality or community,! ) or 
members who cannot be identified.’ British Military Hand Book, 
Article 458. 

“ In two major wars within the last thirty years, Germany has made 
extensive use of the practice of killing innocent members ol the popu¬ 
lation as a deterrent to attacks upon its troops and acts of sabotage 
against installations essential to its mihtary operations. The right to 
so do has been recognised by many nations including the United States, 
Great Britain, France and the Soviet Union. There has been complete 
failure on the part of the nations of the world to limit or mitigate the 
practice by conventional rule. This requires us to apply customary 
law. That international agreement is badly needed in this held is 
self-evident. 

“ International law is prohibitive law and no conventional prohibi¬ 
tions have been invoked to outlaw this barbarous practice. The 
extent to which the practice has been employed by the Germans exceeds 
the most elementary notions of humanity and justice. They invoke 
the plea of military necessity, a term which they confuse with con¬ 
venience and strategical interests. Where legality and expediency 

(i) jhe words “ for some act committed by its inhabitants ” which here appear in the 
text of para. 458 of Chapter XIV of the British Manual of Military Law, should be inserted 
in the above quotation. 
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have coincided, no fault can be found in so far as International Law is 
concerned. But where legality of action is absent, the shooting of 
innocent members of ihe population as a measure of reprisal is not 
only criminal but it has the effect of destroying the basic relationship 
between the occupant and the population. Such a condition can 
progressively degenerate into a reign of terror. Unlawful reprisals 
may bring on counter reprisals and create an endless cycle productive 
of chaos and crime. To prevent a distortion of the right into a bar¬ 
barous method of repression. International Law provides a protective 
mantle against the abuse of the right. 

“ Generally it can be said that the taking of reprisal prisoners, as 
well as the taking of hostages, for the purpose of controlling the popula¬ 
tion involves a previous proclamation that if a certain type of act is 
committed, a certain number of reprisal prisoners will be shot if the 
perpetrators cannot be found. If the perpetrators are apprehended, 
there is no right to kill either hostages or reprisal prisoners. 

“ As in the case of the taking of hostages, reprisal prisoners may 
not be shot unless it can be shown that the population, as a whole is 
a party to the offence, either actively or passively. In other words, 
members of the population of one community cannot properly be shot 
in reprisal for an act against the occupation forces committed at some 
other place. To permit such a practice w'ould conflict with the basic 
theory that sustains the practice in that there would be no deterrent 
effect upon the community where the offence was committed. Neither 
may the shooting of innocent members of the population as a reprisal 
measure exceed in severity the unlawful acts it is designed to correct. 
Excessive reprisals arc in themselves criminal and guilt attaches to the 
persons responsible for their commission. 

It is a fundamental rule of justice that the lives of persons may 
not be arbitrarily taken. A fair trial before a judicial body affords 
the surest protection against arbitrary, vindictive or whimsical applica¬ 
tion of the right to shoot human beings in reprisal. It is a rule of 
International Law , based on these fundamental concepts of justice and 
the rights ot individuals, that the lives of persons may not be taken 
in reprisal in the absence of a judicial findingthat the necessary conditions 
exist and the essential steps have been taken to give validity to such 
action. The possibility is great, of course, that such judicial proceed¬ 
ings may become ritualistic and superficial when conducted in wartime 
but it appears to be the best available safeguard against cruelty and 
injustice. Judicial responsibility ordinarily restrains impetuous action 
and permits principles of justice and right to assert their humanitarian 
qualities. We have no hesitancy in holding that the killing of members 
of the population in reprisal without judicial sanction is itself unlawful. 
The only exception to this rule is where it appears that the necessity 
for the reprisal requires immediate reprisal action to accomplish the 
desired purpose and which would be otherwise defeated by the invoca¬ 
tion ot judicial inquiry. Unless the necessity for immediate action is 
affirmatively shown, the execution of hostages or reprisal prisoners 


without a judicial hearing is unlawful. The judicial proceeding not 
only affords a measure of protection to innocent members of the 
population, but it offers, if fairly and impartially conducted, a measure 
of protection to the military commander, charged with making the 
final decision. 

“ It cannot be denied that the shooting of hostages or reprisal 
prisoners may under certain circumstances be justified as a last resort 
in procuring peace and tranquility in occupied territory and has the 
effect of strengthening the position of a law abiding occupant. The 
fact that the practice has been tortured beyond recognition by illegal 
and inhuman application cannot justify its prohibition by judicial fiat.” 

The following remarks on the Keitel Order of 16th September, 1941.( l ) 
and its outcome will serve to illustrate the attitude taken by the Tribunal 
to the specific instances of reprisals which came before it: 

“ It is urged that the order was worded in such a way that literal 
compliance was not required. We do not deem it material whether the 
order was mandatory .or directory. In either event, it authorised the 
killing of hostages and reprisal prisoners to an extent not permitted 
by International Law. An order to take reprisals at an arbitrarily 
fixed ratio under any and all circumstances constitutes a violation ot 
International Law. Such an order appears to have been made more for 
purposes of revenge than as a deterrent to future illegal acts which 
would vary in degree in each particular instance. An order, directory 
or mandatory, which fixes a ratio for the killing of hostages or reprisal 
prisoners, or requires the killing of hostages or reprisal prisoners tor 
every act committed against the occupation forces is unlawful. Inter¬ 
national Law places no such imrestrained and unlimited power in the 
hands of the commanding general of occupied territory. The reprisals 
taken under the authority of this order were clearly excessive. The 
shooting of 100 innocent persons for each German soldier killed at 
Topola, for instance, cannot be justified on any theory by the record. 
There is no evidence that the population of Topola were in any manner 
responsible for the act. In fact, the record shows that the responsible 
persons were an armed and officered band of partisans. There is 
nothing to infer that the population of Topola supported or shielded 
the guilty persons. Neither does the record show that the population 
had previously conducted themselves in such a manner as to have 
been subjected to previous reprisal actions. An order to shoot 100 
persons for each German soldier killed under such circumstances is 
not only excessive but wholly unwarranted. We conclude that the 
reprisal measure taken for the ambushing and killing ol 22 German 
soldiers at Topola were excessive and therefore criminal. It is urged 
that only 449 persons were actually shot in reprisal for the Topola 
incident. The evidence does not conclusively establish the shooting ot 
more than 449 persons although it indicates the killing of a much 
greater number. But the killing of 20 reprisal prisoners for each 
German soldier killed was not warranted under the circumstances 


(*) See p. 39. 
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shown. Whether the number of innocent persons killed was 2,200 
or 449. the killing was wholly unjustified and unlawful. 

“ The reprisal measures taken for the Topola incident were unlawful 
for another reason. The reprisal prisoners killed were not taken 
from the community where the attack on the German soldiers occurred. 
The recc-d shows that 805 Jews and Gypsies were taken from the 
collection camp at Sabac and the rest from the Jewish transit camp at 
Belgrade to be shot in reprisal for the Topola incident. There is no 
evidence of any connection whatever, geographical, racial or otherwise, 
between the persons shot and the attack at Topola. Nor does the record 
disclose that judicial proceedings were held. The order for the killing 
in reprisal appears to have been arbitrarily issued and under the cir¬ 
cumstances shown is nothing less than plain murder.” 


(ix) The Plea of Military Necessity 

The Judgment dealt with this plea as follows : 

” Military necessity has been invoked by the defendants as justifying 
the killing of innocent members of the population and the destruction 
of villages and towns in the occupied territory. Military necessity 
permits a belligerent, subject to the laws of war, to apply any amount 
and kind of force to compel the complete submission of the enemy 
with the least possible expenditure of time, life and money. In general, 
it sanctions measures by an occupant necessary to protect the safety 
of his forces and to facilitate the success of his operations. It permits 
the destruction of life of armed enemies and other persons whose 
destruction is incidentally unavoidable by the armed conflicts of the 
war ; it allows the capturing of armed enemies and others of peculiar 
danger, but it does not permit the killing of innocent inhabitants for 
purposes of revenge or the satisfaction of a lust to kill. The destruction 
of property to be lawful must be imperatively demanded by the neces¬ 
sities of war. Destruction as an end in itself is a violation of Inter¬ 
national Law. There must be some reasonable connection between the 
destruction of property and the overcoming of the enemy forces. It 
is lawful to destroy railways, lines of communication or any other 
property that might be utilised by the enemy. Private homes and 
churches even may be destroyed if necessary for military operations. 
It does not admit of wanton devastation of a district or the wilful 
infliction of suffering upon its inhabitants for the sake of suffering 
alone. . . . 

“ It is apparent from the evidence of these defendants that they 
considered military necessity, a matter to be determined by them, a 
complete justification of their acts. We do not concur in the view 
that the rules of warfare are anything less than they purport to be. 
Military necessity or expediency do not justify a violation of positive 
rules. International Law is prohibitive law. Articles 46, 47 and 50 
of the Hague Regulations of 1907 make no such exceptions to its 
enforcement. The rights of the innocent population therein set forth 
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must be respected even if military necessity or expediency decree 
otherwise.” 

At a later point, in a section of its Judgment dealing with the individual 
accused, the Tribunal made the following remarks regarding List: 

“ The record shows that after the capitulation of Yugoslavia and 
Greece, the defendant List remained as the commanding general of the 
occupied territory. As the resistance movement developed, it became 
more and more apparent that the occupying forces were insufficient 
to deal with it. Repeated appeals to the High Command of the Armed 
Forces for additional forces were refused with the demand for a pacifica¬ 
tion of the occupied territory by more draconic measures. These 
orders were protested by List without avail. He contends that although 
such orders were in all respects lawful, he protested from a humani¬ 
tarian viewpoint. It is quite evident that the High Command insisted 
upon a campaign of intimidation and terrorism as a substitute for 
additional troops. Here again the German theory of expediency and 
military necessity (Kriegsraeson geht vor Kriegsmanier) superseded 
established rules of International Law. As we have previously stated 
in this opinion, the rules of International Law must be followed even if 
it results in the loss of a battle or even a war. Expediency or necessity 
cannot warrant their violation. What then was the duty of the Armed 
Forces Commander South-east ? We think his duty was plain. He 
was authorised to pacify the country with military force: he was entitled 
to punish those who attacked his troops or sabotaged his transportation 
and communication lines as francs tireurs: he was entitled to take pre¬ 
cautions against those suspected of participation in the resistance 
movement, such as registration, limitations of movement, curfew regula¬ 
tions, and other measures hereinbefore set forth in this opinion. As 
a last resort, hostages and reprisal prisoners may be shot in accordance 
with international custom and practice. If adequate troops were not 
available or if the lawful measures against the population failed in their 
purpose, the occupant could limit its operations or withdraw from the 
country in whole or in part, but no right existed to pursue a policy in 
violation of International Law.” 

Of the accused Rendulic, however, it was said : 

“ The defendant is charged with the wanton destruction ol private 
and public property in the province of Finnmark, Norway, during the 
retreat of the XXth Mountain Army commanded by him. The 
defendant contends that military necessity required that he do as he 
did in view of the military situation as it then appeared to him. 

“ The evidence shows that in the spring of 1944, Finland had 
attempted to negotiate a peace treaty with Russia without success. 
This furnished a warning to Germany that Finland might at any time 
remove itself as an ally of the Germans. In June, 1944. the Russians 
commenced an offensive on the southern Finnish frontier that produced 
a number of successes and depressed Finnish morale. On 24th June, 
1944, the defendant Rendulic was appointed commander-in-chiel ol the 
XXth Mountain Army in Lapland. This army was committed from 
the Arctic Ocean south to the middle of Finland along its eastern 
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frontier. Two army corps were stationed in central Finland and one 
on the coast of the Arctic Ocean. The two groups were separated by 
400 kilometres of terrain that was impassible for all practicable purposes. 

“ On 3rd September, 1944, Finland negotiated a separate peace w'ith 
Russia and demanded that the German troops withdrew from Finland 
within fourteen days, a demand with which it was impossible to comply. 

The result was that the two army corps to the south were obliged to 
fight their way out of Finland. This took three months’ time. The 
distance to the Norwegian border required about 1,000 kilometers of 
travel over very poor roads at a very inopportune time of year. The ‘ 
Russians attacked almost immediately and caused the Germans much 
trouble in extricating these troops. The XiXth Corps located on the 
Arctic coast was also attacked in its position about 150 kilometres east 
of Kirkenes, Norway. The retreat into Norway was successful in that 
all three army corps with their transport and equipment arrived there 
as planned. The difficulties were increased in middle October when 
the four best mountain divisions were recalled to Germany, thereby 
reducing the strength of the army by approximately one-half. 

“ The evidence shows that the Russians had very excellent troops 
in pursuit of the Germans. Two or three land routes were open to 
them as well as landings by sea behind the German lines. The defendant 
knew that ships were available to the Russians to make these landings 
and that the land routes were available to them. The information 
obtained concerning the intentions of the Russians was limited. The 
extreme cold and the short days made air reconnaissance almost 
impossible. It was with this situation confronting him that he carried 
out the' scorched earth ’ policy in the Norwegian province of Finnmark 
which provided the basis for this charge of the indictment. 

“ The record shows that the Germans removed the population from 
Finnmark. at least all except those who evaded the measures taken for 
their evacuation. The evidence does not indicate any loss of life 
directly due to the evacuation. Villages were destroyed. Isolated 
habitations met a similar fate. Bridges and highways were blasted. 
Communication lines were destroyed. Port installations were wrecked. 

A complete destruction of all housing, communication and transport 
facilities was had. This was not only true along the coast and highways, 
but in the interior sections as well. The destruction was as complete 
as an efficient’army could do it. Three years after the completion of 
the operation, the extent of the devastation was discernible to the eye. 
While the Russians did not follow up the retreat to the extent antici¬ 
pated, there are physical evidences that they were expected to do so. 
Gun emplacements, Ibx-holes. and other defence installations are still 
perceptible in the territory. In other words there are mute evidences 
that an attack was anticipated. 

" There is evidence in the record that there was no military necessity 
for this destruction and devastation. An examination of the facts in 
retrospect can well sustain this conclusion. But we are obliged to 
judge the situation as it appeared to the defendant at the time. If 
the facts were such as would justify the action by the exercise of judg¬ 
ment, after giving consideration to all the factors and existing possi¬ 
bilities, even though the conclusion reached may have been faulty, it 
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cannot be said to be criminal. After giving careful consideration to 
all the evidence on the subject, we are convinced that the defendant 
cannot be held criminally responsible although when viewed in retro¬ 
spect, the danger did not actually exist. 

“ The Hague Regulations prohibited ‘ The destruction or seizure of 
enemy property except in cases where this destruction or seizure is 
urgently required by the necessities of war." Article 23 (g). The 
Hague Regulations are mandatory provisions of International Law. 
The prohibitions therein contained control and are superior to military 
necessities of the most urgent nature except where the Regulations 
themselves specifically provide the contrary. The destructions of 
public and private property by retreating military forces which would 
give aid and comfort to the enemy, may constitute a situation coming 
within the exceptions contained in Article 23 (g). We are not called 
upon to determine whether urgent military necessity for the devastation 
and destruction in the province of Finnmark actually existed. We are 
concerned with the question whether the defendant at the time of its 
occurrence acted within the limits of honest judgment on the basis of 
the conditions prevailing at the time. The course of a military opera¬ 
tion by the enemy is loaded with uncertainties, such as the numerical 
strength of the enemy, the quality of his equipment, his fighting spirit, 
the efficiency and daring of his commanders, and the uncertainty of 
his intentions. These things wheh considered with his own military 
situation provided the facts or want thereof which furnished the basis 
for the defendant's decision to carry out the ‘ scorched earth ’ policy 
in Finnmark as a precautionary measure against an attack by superior 
forces. It is our considered opinion that the conditions as they 
appeared to the defendant at the time were sufficient, upon which 
he could honestly conclude that urgent military necessity warranted 
the decision made. This being true, the defendant may have erred in 
the exercise of his judgment but he was guilty of no criminal act. We 
find the defendant not guilty on this portion of the charge." 


(x) The Extern of Responsibility of the Commanding General of Occupied 
Territory 

On this point the Tribunal expressed its opinion in these words : 

“ We have hereinbefore pointed out that it is the duly of the com¬ 
manding general in occupied territory to maintain peace and order, 
punish crime and protect lives and property. This duty extends not 
only to the inhabitants of the occupied territory but to his own troops 
and auxiliaries as well. The commanding general of occupied terri¬ 
tory having executive authority as well as military command, will not 
be heard to say that a unit taking unlawful orders from someone other 
than himself, was responsible for the crime and that he is thereby 
absolved from responsibility. It is here claimed, for example, that 
certain SS units under the direct command of Heinrich Himmler com¬ 
mitted certain of the atrocities herein charged without the knowledge, 
consent or approval of these defendants. But this cannot be a defence 
for the commanding general of occupied territory. The duty and 
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responsibility for maintaining peace and order, and the prevention of 
crime rests upon the commanding general. He cannot ignore obvious 
facts and plead ignorance as a defence. The fact is that the reports 
of subordinate units almost without exception advised these defendants 
of the policy of terrorism and intimidation being carried out by units 
in the field. They requisitioned food supplies in excess of their local 
need and caused it to be shipped to Germany in direct violation of the 
laws of war. Innocent people were lodged in collection and concen¬ 
tration camps where they were mistreated to the everlasting shame of 
the German nation. Innocent inhabitants were forcibly taken to 
Germany and other points for use as slave labour. Jews, Gypsies and 
other racial groups were the victims of systematised murder or deporta¬ 
tion for slave labour for no other reason than their race or religion, 
which is in violation of the express conventional rules of the Hague 
Regulations of 1907. The German theory that fear of reprisal is the 
only deterrent in the enforcement of the laws of war cannot be accepted 
here. That reprisals may be indulged to compel an enemy nation to 
comply with the rules of war must be conceded. 

“ It is not, however, an exclusive remedy. If it were, the persons 
responsible would seldom, if ever, be brought to account. The only 
punishment would fall upon the reprisal victims who are usually 
innocent of wrong-doing. The prohibitions of the Hague Regulations 
of 1907 contemplate no such system of retribution. Those responsible 
for such crimes by ordering or authorising their commission, or by a 
failure to lake effective steps to prevent their execution or recurrence, 
must be held to account if International Law is to be anything more 
than an ethical code, barren of any practical coercive deterrent.” 

A little later, the Tribunal made the following ruling: 

” An army commander will not ordinarily be permitted to deny 
knowledge of reports received at his headquarters, they being sent there 
for his special benefit.(*) Neither will he ordinarily be permitted to 
deny knowledge of happenings within the area of his command while 
he is present therein. It would strain the credulity of the Tribunal to 
believe that a high ranking military commander would permit himself 
to get out of touch with current happenings in the area of his command 
during war time. No doubt such occurrences result occasionally 
because of unexpected contingencies, but they are the unusual. With 
reference to statements that responsibility is lacking where temporary 
absence from headquarters for any cause is shown, the general rule to 
be applied is dual in character. As to events occurring in his absence 
resulting from orders, directions or a general prescribed policy formu¬ 
lated by him. a military commander will be held responsible in the 
absence of special circumstances. As to events, emergent in nature 
and presenting matters for original decision, such commander will not- 

(*) Of the accused Kuntze. the Tribunal later ruled that: “ The collection of Jews and 
Gypsies in collection or concentration camps merely because they are such, is likewise 
criminal. The defendant claimed that he never heard of any such action against Jews or 
Gypsies in the Southeast. The reports in the record which were sent to him in his capacity 
as Wehrmacht Commander Southeast, charge him with knowledge of these acts. He 
cannot close his eyes to what is going on around him and claim immunity from punishment 
because he did not know that which he is obliged to know." 
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ordinarily be held responsible unless he approved of the action taken 
when it came to his knowledge. 

“ The matter of subordination of units as a basis of fixing criminal 
responsibility becomes important in the case of a military commander 
having solely a tactical command. But as to the commanding general 
of occupied territory who is charged with maintaining peace and order, 
punishing crime and protecting lives and property, subordinations are 
relatively unimportant. His responsibility is general and not limited 
to a control of units directly under his command. Subordinate com¬ 
manders in occupied territory are similarly responsible to the extent 
that executive authority has been delegated to them.” 

Elsewhere the J udgment laid down t hat a commandi ng general ‘ ‘ is charged 
with notice of occurrences taking olace within that territory. He may 
require adequate reports of all occurrences that come within the scope of 
his power and, if such reports are incomplete or otherwise inadequate, he 
is obliged to require supplementary reports to apprise him of all the perti«ent 
facts. If he fails to require and obtain complete information, the 
dereliction of duty rests upon him and he is in no position to plead his own 
dereliction as a defence. Absence from headquarters cannot and does not 
relieve one from responsibility for acts committed in accordance with a 
policy he instituted or in which he acquiesced. He may not. of course, be 
charged with acts committed on the order of someone else which is outside 
the basic orders which he has issued. If time permits he is required to 
rescind such illegal orders, otherwise he is required to take steps to prevent 
a recurrence of their issue. 

” Want of knowledge of the contents of reports made to him is not 
a defence. Reports to commanding generals are made for their special 
benefit. Any failure to acquairt themselves with the contents of such 
reports, or a failure to require additional reports where inadequacy 
appears on their face, constitutes a dereliction of duty which he cannot 
use in his own behalf. 

“ The reports made to the defendant List as Wehrmacht Commander 
Southeast charge him with notice of the unlawful killing of thousands 
of innocent people in reprisal for acts of unknown members of the 
population who were not lawfully subject to such punishment. Not 
once did he condemn such acts as unlawful. Not once did he call to 
account those responsible for these inhumane and barbarous acts. 
His failure to terminate these unlawful killings and to take adequate 
steps to prevent their recurrence, constitutes a serious breach of duty 
and imposes criminal responsibility.” 

(xi) The Legal Position of Italian Troops who Resisted German Demands for 
Surrender 

In the course of its judgment, the Tribunal discussed the position of the 
Italian officers who were executed after resisting the Germans at Split.( l ) 

“ It is the contention of the defendant Rendulic that the surrender 
of the IXth Italian Army, commanded by General D'Almazzo. brought 


(‘) See p. 45. 
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about ipso facto the surrender of the Bergamo Division in Split and that 
elements of this division by continuing to resist the German troops 
became francs lit curs and thereby subject to the death penalty upon 
capture. An analysis of the situation is required for clarification. . . . 

” It must be observed that Italy was not at war with Germany, at 
least in so far as the Italian commanders were informed, and that the 
Germans were the aggressors in seeking the disarmament and surrender 
of the Italian forces. The Italian forces which continued to resist met 
all the requirements of the Hague Regulations as to belligerent status. 
They were not francs tireurs in any sense of the word. Assuming the 
correctness of the position taken by the defendant that they became 
prisoners of war of the Germans upon the signing of the surrender 
terms, then the terms of the Geneva Convention of 1929, regulating 
the treatment of prisoners of war were violated. No representative 
neutral power was notified nor was a three months period allowed to 
elapse before the execution of the death sentences. Other provisions 
of the Geneva Convention were also violated. The coercion employed 
in securing the surrender, the unsettled status of the Italians after their 
unconditional surrender to the Allied forces and the lack of a declara¬ 
tion of war by Germany upon Italy creates grave doubts whether the 
members of the Bergamo Division became prisoners of war by virtue 
of the surrender negotiated by General D'Almazzo. Adopting either 
view advanced by the Defence, the execution of the Italian officers of 
the Bergamo Division was unlawful and wholly unjustified. It repre¬ 
sents another instance of the Geimun practice of killing as the exclusive 
remedy or redress for alleged wrongs. The execution of these Italian 
officers after the tense military situation had righted itself and the 
danger had passed cannot be described as anything but an act of 
vengeance.” 

(xii) The Legal Status of the “ Croatian Government." 

In dealing with the case against the accused von Leyser, formerly com¬ 
mander of the XXIst German Mountain Corps,( l ) the Tribunal made the 
following remarks concerning the so-called independent state of Croatia : 

“ The reprisal practice as carried out in this corps area and the 
alleged deportation of inhabitants for slave labour is so interwoven 
with the powers of the alleged independent state of Croatia that its 
status and relationship to the German Armed Forces must be examined. 
Prior to the invasion of Yugoslavia by Germany on 6th April, 1941, 
C roatia was a part of the sovereign state of Yugoslavia and recognised 
as such by the nations of the world. Immediately after the occupation 
and on 10th April. 1941, Croatia was proclaimed an independent state 
and formally recognised as such by Germany on 15th April, 1941. 
In setting up the Croatian government, the Germans, instead of 
employing the services ol the Farmers' Party, which W'as predominant 
in the country, established an administration with Dr. Ante Pavelitch 
at its head. Dr. Pavelitch was brought in from Italy along with others 

<‘) See p. 46. 


WILHELM LIST AND OTHERS 


73 


of his group and established as the governmental head of the state of 
Croatia even though his group represented only an estimated five per 
cent of the population of the country. This government, on 15th 
June, 1941, joined the Three Power Pact and, on 25th November, 1941, 
joined the Anti-Comintern Pact. On 2nd July, 1941, Croatia entered 
the war actively against the Soviet Union and on 14th December, 1941, 
against the Allies. The Military Attache became the German Pleni¬ 
potentiary General in Croatia and was subordinated as such to the 
Chief of the High Command of the Armed Forces. The territorial 
boundaries of the new Croatia were arbitrarily established and included 
areas that were occupied by Serbians who were confirmed enemies of 
the Croats. 

“ The Croatian government, thus established, proceeded to organise 
a national army, the troops of which are referred to in the record as 
Domobrans. Certain Ustasha un ts were also trained and used. The 
Ustasha in Croatia was a political party similar to the Nazi party of 
Germany. Similar to the Waffen SS Divisions of the general Ustasha 
were trained and used. In addition, by an alleged agreement between 
Germany and Croatia, the Croatian government conscripted men from 
its population for compulsory labour and military service. Many of 
these men were used in German organised Croat Divisions and became 
a part of the Wehrmacht under (he command of German officers. 

“ It is further show n by the evidence that all matters of liaison were 
handled through the German Plenipotentiary General. It is evident 
that requests of the Germans were invariably acceded to by the Croatian 
government. It is quite evident that the answers to such requests wer' 
dictated by the German Plenipotentiary General. Whatever the form 
or the name given, the Croatian government during the German war¬ 
time occupation was a satellite ander the control of the occupying 
power. It dissolved as quickly after the withdrawal of the Germans 
as it had arisen upon their occupa.ion. Under such circumstances, the 
acts of the Croatian government were the acts of the occupation power. 
Logic and reason dictate that tie occupant could not lawfully do 
indirectly that which it could net do directly. The true facts must 
control irrespective of the form with which they may have been camou¬ 
flaged. Even International Law will cut through form to find the facts 
to which its rules will be applied. The conclusion reached is in accord 
with previous pronouncements of International Law that an occupying 
power is not the sovereign power although it is entitled to perform 
some acts of sovereignty. The Croatian government could exist only 
at the sufferance of the occupant. During the occupation, the German 
Military Government was supreme or its status as a military occupant 
of a belligerent enemy nation did not exist. Other than the rights of 
occupation conferred by International Law, no lawful authority could 
be exercised by the Germans. Hence, they had no legal right to create 
an independent sovereign state during the progress of the war. They 
could set up such a provisional government as was necessary to accom¬ 
plish the purposes of the occupation but further than that they could 
not legally go. W'e are of the view that Croatia was at all times here 
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involved an occupied country and that all the acts performed by it were 
those for which the occupying power was responsible.! 1 )” 

Of the accused's claim that the disposition of the men captured as a 
result of" Operation Panther ”( 2 ) was a matter for the “ Croatian Govern¬ 
ment and not his concern,” the Tribunal ruled as follows: 

“ We point out that the Croatian government was a satellite govern¬ 
ment and whatever was done by them was done for the Germans. 
The captured men fit for military service were turned over to the Croat 
administration and were undoubtedly conscripted into the Domobrans, 
the Watfen Ustasha. the Croat units of the Wehrmacht or shipped to 
Germany for compulsory labour just as the defendant well knew that 
they would be. The occupation forces have no authority to conscript 
military lorces trom the inhabitants of occupied territory. They 
cannot do it directly, nor can they do it indirectly. When the defendant 
as commanding general of the corps area participated in such an 
activity, he did so in violation of International Law. The result is 
identical it these captured inhabitants were sent to Germany for com¬ 
pulsory labour service. Such action is also plainly prohibited by Inter¬ 
national Law as the evidence shows. See Articles 6, 23, 46, Hague 
Regulations. We find the defendant von Leyser guilty on this 
charge."! 3 ) 


(xiii) General Remarks on the Mitigation of Punishment 

Towards the end of its Judgment, the Tribunal made the following remark 
regarding the circumstances which might be considered in mitigation of 
punishment: 


Throughout the course of this opinion we have had occasion to 
refer to matters properly to be considered in mitigation of punishment. 
The degree of mitigation depends upon many factors including the 
nature ol the crime, the age and experience of the person to whom it 
applies, the motives for the criminal act, the circumstances under 
which the crime was committed and the provocation, if any, that 
contributed to its commission. It must be observed, however, that 
mitigation ot punishment does not in any sense of the word reduce 
the degree of the crime. It is more a matter of grace than of defence. 
In other words, the punishment assessed is not a proper criterion to 
be considered in evaluating the findings of the Court with reference to 
the degree of magnitude of the crime." 

In dealing with the evidence against Dehner, the Tribunal said: 


There is much that can be said, however, in mitigation of the 
punishment to be assessed from the standpoint of the defendant. 
Superior orders existed which directed the policy to be pursued in 
dealing with the killing of hostages and reprisal prisoners. Such 


( ) Compare a similar attitude adopted by the Tribunal which conducted the Milch 
Truil, towards the Vichy Government. See Vol. VII, pp. 38 and 46 
( ) See p. 46. 

oMn *° WaS defined by thc Tribunal as “ pertaining to the evacuation 

fit inm ,he .« ,rps command for the purpose of conscripting the physically 

service” Croatlan ll,ary umts and of conscripting others for compulsory labour 
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superior orders were known by his subordinate commanders, a situation 
that made it difficult for him to act. That the defendant recognised 
certain injustices and irregularities and attempted to correct them is 
evident from the record. . . . Such examples of conscientious efforts 
to comply with correct procedure warrant mitigation of the punish¬ 
ment.”(*) 

4. THE FINDINGS OF THE TRIBUNAL 

During the course of its Judgment, the Tribunal found the accused not 
guilty of certain of the allegations made against them : 

“ Much has been said about the participation of these defendants 
in a preconceived plan to decimate and destroy the populations of 
Yugoslavia and Greece. The evidence will not sustain such a charge 
and we so find. The only plan demonstrated by the evidence is one 
to suppress the bands by the use of severe and harsh measures. While 
these measures progressively increased as the situation became more 
chaotic, and appeared to have taken a more or less common course, 
we cannot say that there is any convincing evidence that these defendants 
participated in such measures for the preconceived purpose of exter¬ 
minating the population generally. 

“ Neither will the evidence sustain a finding that these defendants 
participated in a preconceived plan to destroy the economy ot the 
Balkans. Naturally there was a disruption of the economy of these 
countries but such only as could be expected by a military occupation. 
There were unlawful acts that had the effect of damaging the economy 
of Yugoslavia and Greece, possibly the result of a preconceived plan, 
but the evidence does not show the participation of these defendants 
therein.” 

Of List the Tribunal said : " The evidence shows that after the capitula¬ 
tion of the armies of Yugoslavia and Greece, both countries were occupied 
within the meaning of International Law. It shows further that they 
remained occupied durine the period that List was Armed Forces Commander 
Southeast. It is clear from the record also that the guerrillas participating 
in the incidents shown by the evidence during this period were not entitled 
to be classed as lawful belligerents within the rules herein before announced. 
We agree, therefore, with the contention of the defendant List that the 
guerrilla fighters with which he contended were not lawful belligerents 
entitling them to prisoner of war status upon capture. We are obliged to 
hold that such guerrillas were francs tireurs who, upon capture, could be 
subjected to the death penalty. Consequently, no criminal responsibility 
attaches to the defendant List because of the execution of captured partisans 
in Yugoslavia and Greece during the time he was Armed Forces Commander 
Southeast.” List was also found not guilty of" any crime in connection 
with the Commissar Order.”!*) He was, however, found guilty on Counts 

One and Three as a whole. __ , _ 

Kuntze and Rendulic were found guilty on Counts One, Three and Four. 
Of Foertsch, the Tribunal concluded that " the nature ot the position 
of the defendant Foerts ch as Chief of Staff, his entire want of comman d 

(i) The Tribunal dealt with the plea of superior orders more fully earlier in its Judgment. 
See pp. 50-2. 

(*) See p. 40. 
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authority in the field, his attempts to procure the rescission of certain 
unlawful orders and the mitigation of others, as well as the want of direct 
evidence placing responsibility upon him, leads us to conclude that the 
Prosecution has failed to make a case against the defendant. No overt act 
from which a criminal intent could be inferred, has been established. 

' That he had knowledge of the doing of acts which wc have herein 
held to be unlawful under International Law cannot be doubted. It is 
not enough to say that he must have been a guilty participant. It 
must be shown by some responsible act that he was. Many of these 
acts were committed by organisations over which the Wehrmacht, with 
the exception of the commanding general, had no control at all. Many 
others were carried out through regular channels over his voiced 
objection or passive resistance. The evidence fails to show the com¬ 
mission of an unlawful act which was the result of any action, affirmative 
or passive, on the part of this defendant. His mere knowledge of the 
happening ol unlawful acts does not meet the requirements of criminal 
law. He must be one who orders, abets or takes a consenting part 
in the crime. We cannot say that the defendant met the foregoing 
requirements as to participation. We are required to say therefore 
that the evidence does not show beyond a reasonable doubt that the 
defendant Foertsch is guilty on any of the counts charged.” 

Von Geitner was also found not guilty, on the grounds of his not having 
been shown to have taken any consenting part in illegal acts, “ coupled with 
the nature and responsibilities of his position and the w'ant of authority on 
his part to prevent the execution of the unlawful acts charged.” 

Dehner was held “ criminally responsible for permitting or tolerating ” 
the practice ol illegally killing hostages and reprisal prisoners “ on the 
part ol his subordinate commanders.” He was found guilty on Count One 
ot the Indictment. 

Von Leyser was lound guilty on Counts Three and Four, Felmy on 
( ounts One and Two, Lanz on Counts One and Three, and Speidel on 
Count One. 

List and Kuntze were sentenced to life imprisonment, Reno ilic and 
Speidel were sentenced to imprisonment for twenty years, Felmy tor hiteen 
years. Lanz tor twelve years. Leyser for ten years and Dehner for seven 
years. 

At the time ot going to press the sentences had not received the approval 
ot the Military Governor. 

B. NOTES ON THE CASE 

1. THE LAW RELATING TO HOSTAGES AND REPRISALS 

The most interesting passages in the Judgment of the Tribunal! 1 ) are 
those dealing with the law concerning the taking and killing of hostages 
and the question of reprisals. 

aik.* 10 ^ cgan , ky ruling that, at the relevant time, Yugoslavia, 

Altwma Greece and Norway were occupied territories within the meaning 
o f the Hague Convention No. IV 0 f 190 7. and that the partisan bands, 

(*) See pp. 55-66. 
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many of whose members were victims of’the accused's acts, w ere not law ful 
belligerents within the terms of Article I of the Convention,! 1 ) but guerrillas 
liable to be shot on capture. 


It would seem that in the Tribunal's opinion, it would be possible for a 
fighting group to be entitled to belligerent status under Article I of the 
Convention, even though not “ supported by an organised government 
and ” where room exists for an honest error in judgment," the opposing 
commander " is entitled to the benefit thereof by virtue of the presumption 
of his innocence.”!-) 

The Tribunal laid down further that the rights and duties of an occupying 
power were not altered by his having become such an occupant as the result 
of aggressive warfare. 


Turning to the question of hostages and reprisals, the Tribunal pointed 
out that it restricted its enquiry to ” the right to take hostages from the 
innocent civilian population of occupied territory as a guarantee against 
attacks by unlawful resistance forces, acts of sabotage and the unlawful 
acts of unknown persons and the further right to execute them if the unilateral 
guarantee is violated”; the taking of hostages to compel armed forces to 
respect the laws of war would not be discussed.!*) 


In the opinion of the Tribunal the taking and shooting of hostages in 
order to guarantee the peaceful conduct in the future of the populations of 
occupied territories, may in certain circumstances be legal under Inter¬ 
national Law. The Tribunal based its opinion upon the “available evidence, 
which was said earlier to consist of “ certain rules of customary law and 
certain inferences legitimately to be drawn from existing conventional 
law."! 4 ) At a later point! 5 ) the Tribunal drew attention to the tact that 
the British Manual of Military Law permitted the taking of reprisals against 
a civilian population (putting to death is not mentioned), and the United 
States Basic Field Manual (Rules of Land Warfare) even the putting, to 
death of hostages; and claimed that the killing ol hostages was not pro¬ 
hibited under international agreement; but added : ' The taking ol reprisals 
against the civilian population by killing members thereof in retaliation tor 
hostile acts against the armed forces or military operations ol the occupant 
seems to have been originated by Germany in modern times. It has been 
invoked by Germany in the Franco-Prussian War, W'orld War I and in 
World War 11. No other nation has resorted to the killing of members 


(*) Article 1 provides : “ The laws, rights and duties of war apply not only to the army, 
but also to militia and volunteer corps fulfilling all the following conditions . 

(1) they must be commanded by a person responsible for his subordinates ; 

(2) they must have a fixed distinctive sign recognizable at a distance , 

(3) they must carry arms openly ; and _ . . . _, 

(4) they must conduct their operations in accordance with ihe laws and customs ot 

"hi countries where militia or volunteer coips constitute the army, or form part of 

it, they are included under the denomination ‘ army . 

S IiTthe next paragraph, the Tribunal said that it was concerned only with hostages 
taken “ to ensure against unlawful acts by enemy forces or people. This secondrelc c 
to “ enemy forces " must, however be taken to mean guerrilla units not falling within 
the category of the legal belligerents. 

( 4 ) See pp. 60 and 61. 
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of the civilian population to secure peace and order in so far as our investiga¬ 
tion has revealed." 

The Tribunal stated that “ the taking of hostages is based fundamentally 
on a theory of collective responsibility," and, in its consideration, in camera, 
of Article 50 of the Hague Regulations, it may have been influenced by the 
report of the Hague Conference of 1899 (page 151) which stated that the 
Article was " without prejudice of the question of reprisals ” (Quoted in 
footnote 2 to paragraph 452 of Chapter XIV of the British Manual of 
Military Law ). Article 50 provides as follows : 

“ Article 50. No collective penalty, pecuniary or otherwise, shall 
be inflicted upon the population on account of the acts of individuals 
for which it cannot be regarded as collectively responsible.” 

The conditions under which hostages may be taken and killed were said 
to be the following : 

(i) the step should be taken only “ as a last resort ” and only after 
regulations such as those elaborated by the Tribunal) 1 ) had first 
been enforced; 

(ii) the hostages may not be taken or executed as a matter of military 
expediency; 

(iii) ” The population generally ” must be a party “ either actively or 
passively,” to the offences whose cessation is aimed at. 

(The Tribunal did not define the nature of “ active” or “ passive” 
participation, but stated that" some connection ” must be shown” between 
the population from whom the hostages are taken and the crime com¬ 
mitted.'^ 2 )) 

(iv) It must have proved impossible to find the actual perpetrators of 
the offences complained of; 

(v) a proclamation must be made, ” giving the names and addresses 
of hostages taken, notifying the population that upon the recurrence 
of stated acts of war treason the hostages will be shot ”; 

<vi) “ the number of hostages shot must not exceed in severity the 
offences the shooting is designed to deter.” 

(The Tribunal did not. however, suggest any tests whereby such measures 
could be related to offences whose perpetration was expected); and 

(vii) “ Unless the necessity for immediate action is affirmatively shown, 
the execution of hostages or reprisal prisoners without a judicial 
hearing is unlawful.”) 3 ) 

(It was not stated on what charges hostages would be tried and what 
would be the nature of proceedings taken against them; a passage in the 
judgment, however, suggests that what was meant was not a trial in the 

C) See p. 62. 

(') Elsewhere, however, the Tribunal pointed out that there was “ nothing to infer 
that the population of Topola from whom certain hostages had been taken and shot] 
supported or shielded the guilty persons.” See p. 65. 

( 3 ) See pp. 64-5. 
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usual sense but ” a judicial finding that the necessary conditions exist and 
the essential steps have been taken to give validity to such action.”) 1 )) 

The Tribunal next turned its attention to the taking and killing of” reprisal 
prisoners ” whom it defined as “ those individuals who are taken from the 
civilian population to be killed in retaliation for offences committed by 
unknown persons within the occupied area.” It may be thought that, 
according to the stress placed by the Tribunal, such prisoners differ from 
hostages in that they are killed after, and not in anticipation of, offences 
on the part of the civilian population;( 2 ) but. in practice, the difference is 
not likely to be great, since reprisals are essentially steps taken to prevent 
future illegal acts, just as are the taking and killing of hostages according 
to the Tribunal’s definition.) 3 ) Indeed the latter pointed out that ” the 
most common reason for holding them [/.?., reprisal prisoners 1 is for the 
general purpose of securing the good behaviour and obedience of the civil 
population in occupied territory,”! 4 ) and spoke of the deterrent effect of 
the shooting of reprisal prisoners,) 5 ) and the conditions under which, 
according to the Tribunal, it is legal to take and shoot hostages on the one 
hand and reprisal prisoners on the other are much the same.)*) In fact, 
the only practical difference between ” hostages ” and ” reprisal prisoners " 
seems to be that the former are taken into custody before, and the latter 
only after, the offences as a result of which they are executed. 

It will be noted that, in its investigation of the question of the legality 
of the shooting of hostages and reprisal prisoners, the Tribunal preferred 
to express an opinion on the position as it appeared to it to exist under 
customary International Law, and left out any reference to Control Council 
Law No. 10 and the Charter of the Nuremberg International Military 
Tribunal, both of which include ” killing of hostages " in their definition 
of “ war crimes.” On the other hand, an examination of the judgment 
shows that the Tribunal’s conclusion that the killing of hostages and reprisal 
prisoners may in certain circumstances be legal has not been the reason for 
a finding of not guilty regarding any of the accused in the trial with the 
possible exception of the defendant von Leyser, of whom the Tribunal said ; 
“ The evidence concerning the killing of hostages and reprisal prisoners 
within the corps area is so fragmentary that we cannot say that the evidence 
is sufficient to support a finding that the measures taken were unlawful. 
The killing of hostages and reprisal prisoners is entirely lawful under certain 
circumstances. The evidence does not satisfactorily show in what respect, 
if any, the law was violated. This is a burden cast upon the prosecution 
which it has failed to sustain.” This accused was, therefore, found not 
guilty under Count One of the Indictment, but guilty on other counts. 

While its conclusion on the question of hostages and reprisals was not, 
therefore, of any great practical importance as far as the findings on the 


0) See p. 64. 

(•) See p. 61. 

( 3 ) Seep. 61. 

(*) See p. 63. 

( s ) See pp. 63-4. 

(*) Compare pp. 61-2 with pp. 63-6. 
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individual accused were concerned,(') the Tribunal apparently considered 
that sufficient uncertainty existed in the law relating to hostages and reprisals 
to justify its ruling that the killing of hostages could be legal in certain 
circumstances and it look the opportunity to make clear its regret that the 
matter had not been dealt with by international agreement.! 2 ) In this it 
was echoing the sentiments expressed in Oppenheim-Lauterpacht, Inter¬ 
national law. Volume II. Sixth Edition, at page 461, as a result of the 
experiences of the first World War: 

" During the World War. Germany adopted a terrible practice of 
taking hostages in the territories occupied by her armies, and shooting 
them when she believed that civilians had fired upon German troops. 
The experience of the World War shows that the taking of hostages is 
a matter urgently demanding regulation: the Hague Regulations do 
not mention it.” 

On the question of reprisals, the same authority has said, on pages 449-50 : 

” In face of the arbitrariness with which, according to the present 
state of international Law. resort can be had to reprisals, it cannot be 
denied that an agreement upon some precise rules regarding them is an 
imperative necessity. The events of the World War illustrate the 
present condition of affairs. The atrocities committed by the German 
army in Belgium and France, if avowed at all, were always declared 
by the German Government to be justified as measures of reprisal. 
There is no doubt that Article 50 of the Hague Regulations, enacting 
that no general penalty, pecuniary or otherwise, may be inflicted on 
the population on account of the acts of individuals for which it cannot 
be regarded as collectively responsible, does not prevent the burning, 
by way of reprisals, of villages or even towns, for a treacherous attack 
committed there on enemy soldiers by unknown individuals, and. this 
being so. a brutal belligerent has his opportunity. It should, therefore, 
be expressly enacted that reprisals, like ordinary penalties, may not be 

(') In similar circumstances the Tribunal which conducted the High Command Trial 
(Trial of Von Lecb and Others, to be reported in a later volume of this series), was content 
to state that: 

V In the Southeast Case, United States r. Wilhelm List, el al (Case No. 7), the 
Tribunal had occasion to consider at considerable length the law relating to hostages 
and reprisals. It was therein held that under certain very restrictive conditions and 
subject to certain rather extensive safeguards, hostages may be taken, and after a 
judicial tinding of strict compliance with all pre-conditions and as a last desperate 
remedy hostages may even be sentenced to death. It was held further that similar 
drastic safeguards,^ restrictions, and judicial pre-conditions apply to so-called 
* reprisal prisoners \ it so inhumane a measure as the killing of innocent persons 
for offences of others, even when drastically safeguarded and limited, is ever per¬ 
missible under any theory of international law, killing without full compliance with 
all requirements would be murder. If killing is not permissible under any circum¬ 
stances, then a killing with full compliance with all the mentioned prerequisites still 
would be murder. 

In the case here presented, we find it unnecessary to approve or disapprove the 
5?". cluslons °f l® w announced in said Judgment as to the permissibility of such 
killings. In the instances of so-called hostage taking and killing, and the so-called 
reprisal killings with which we have to deal in this case, the safeguards and pre¬ 
conditions required to be observed by the Southeast Judgment were not even attempted 
to be met or even suggested as necessary. Killings without full compliance with such 
pre-conditions are merely terror murders. If the law is in fact that hostage and 
reprisal killings are never permissible at all, then also the so-called hostage and 
reprisal killings in this case arc merely terror murders ” 

(*) See p. 63 . 


inflicted on the whole population for acts of individuals for which it 
cannot be regarded as collectively responsible. The Convention of 
1929 concerning the Treatment of Prisoners of War, in prohibiting 
altogether the use of reprisals against prisoners of war, showed, in 
another sphere, the feasibility of conventional regulation of this matter. 
The potentialities of aerial warfare and the extreme vulnerability of 
non-combatants to its attacks tend to emphasise the urgency of agree¬ 
ments of this nature. In the absence of such agreements there remains 
the danger, clearly revealed during the World War. that reprisals 
instead of being a means of securing legitimate warfare may become 
an effective instrument of its wholesale and cynical violation in matters 
constituting the very basis of the law of war.” 

The Tribunal has thus performed a service by pointing out the need for 
international regulation on the question of the taking of reprisals and the 
killing of hostages. It would be useful for any conference or other body- 
called upon to perform that task to be supplied with a statement of the 
authorities upon which the Tribunal relied in coming to its decision as far 
as those can be ascertained. As has been seen,! 1 ) the Tribunal itsell did 
not state in detail what its authorities were: it would have been particularly 
useful to know the authorities on which the Tribunal relied in laying down 
the detailed conditions on which hostages or reprisal prisoners may be 
killed. 

An examination of the speeches of Counsel, however, throws some light 
on the possible authorities on which the Tribunal may have relied in arriving 
at certain of its conclusions. This is mainly true ol the Detence speeches. 

In their pleadings before the Tribunal, the Prosecution submitted that : 
” The concepts of 4 hostage ’ and 4 reprisal ’ both derive from relations 
between nations, or between their opposing armed forces, and not Irom the 
relations between a nation or its armed lorces on the one hand and the 
civilian population of an occupied territory on the other. 

It was added that, although the Hague Convention contained no express 
provisions concerning either the taking or the execution ol hostages in 
occupied territory ” and even if Articles 43 and 46 thereol did not explicitly 
forbid such practices, ” full account must be taken of the preamble to the 
Convention which declared that 4 until a more complete code of the laws 
of war has been issued, the High Contracting Parlies deem it expedient to 
declare that, in cases not included in the Regulations adopted by them, the 
inhabitants and the belligerents remain under the protection and the rule 
of the principles of the law of nations, as they result from the usages estab¬ 
lished among civilised peoples, from the laws of humanity, and the dictates 
of the public conscience.’ " 

The Prosecution continued : 44 The majority of the text writers in the 
field of International Law. ancient and modern, have determined, either 
from the unwritten usages of war, or by clear implication trom the language 
of the Hague Convention, that the killings or hostages, under the circum¬ 
stances and for the purposes with which we are here concerned, is unlaw lu , 
and that the continued confinement of hostages is as tar as the occupying 


(>) See p. 77. 
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power is permitted to go. For example. Oppenheim sanctions the taking 
of hostages hy the occupying power only ‘ provided that he does not kill 
them.' The classical statement by Grotius that ‘ hostages should not be 
put to death unless they have themselves done wrong ’ is in accordance 
with the views of other old authorities and has been echoed in more recent 
times not only by Oppenheim but by Garner, and others. As might be 
expected, in view of the German propensity for occupying the territory of 
neighbouring countries, and the sustained practice of the German Army 
in recent decades, German scholars take the contrary view, and defend the 
execution of hostages as a necessary measure in the event of continued 
civil disturbances, dangerous to the security of the occupying forces. A 
few English and American writers have expressed agreement with this view 
and argue, theoretically rather than practically, that there is a fundamental 
absurdity in taking hostages if they cannot be executed.” In dealing with 
the provisions of the British and United States Military Manuals on this 
point, the Prosecution observed that while “ the American manual states 
that hostages taken and held for the declared purpose of insuring against 
unlawful acts by the enemy forces or people may be punished or put to 
death if the unlawful acts are nevertheless committed it added “ that 
‘ when a hostage is accepted, he is treated as a prisoner of war ’ and that 
reprisals against prisoners of war are expressly forbidden by the Geneva 
Convention of 1929 

It was also pointed out by the Prosecution that “ ‘The London Charter’, 
in Article 6 (A), and Control Council Law No. 10, in paragraph 1 (A) of 
Article II, both recognise the ‘ killing of hostages ’ as a war crime. The 
opinion of the International Military Tribunal makes repeated reference to 
the killing of hostages as a war crime. . . .(*) The provisions of Law 
No. 10 are not only binding upon the Tribunal, but are in accordance with 
the views which most authorities in the field have held for decades past.” 

These views ol the Prosecution must be taken to have been overruled 
b> the Tribunal and do not therefore throw light on the possible reasons 
for the Tribunal's ruling. 

Much of the arguments of the Defence were devoted to showing that 
the persons, on account of whose activities against the German army reprisal 
action was taken, were not entitled to recognition as legitimate belligerents. 
As has been secn,(-) the Tribunal decided that, while certain forces were 
active in the areas in question which were entitled to such recognition, they 

id not include the guerrilla forces whose activities were relevant in this 
trial. 

The Defence made certain remarks also on the question of hostages and 
reprisals which may be dealt with, according to the conclusions of the 
I ribunai to which they relate, as follows : 

(i) The Defence claimed the authority of, among others, Professor 
Lauterpacht for claiming that certain acts of reprisal were legal under 
International Law and could not therefore be regarded as war crimes.! 3 ) 


U) fee pp ili 55 9 ° mmand Papcr - Cmd - 6964 - PP- 48 and 49-50. 

British and P linftpH Thc , De [ ence also quoted the passages from the 

British and United States Military Manuals which the Tribunal cited. See p. 63. 
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Such legal acts of reprisal included acts taken by an occupying power with 
a view to forcing the civilian population to desist from illegal conduct. 
At a later point. Defence Counsel quoted a statement made by the Judge 
Advocate in the Kesselring Trial( l ) that: “ It cannot be excluded entirely 
that innocent persons may be shot by way of reprisals: the International 
Law is very flexible.” 

Counsel added that: “ neither in the London Statutes nor in thc Control 
Council Law No. 10 is the killing of persons by way of reprisal designated 
as a war crime although this problem had no lesser practical importance 
during World War II than the problem of killing hostages." The position 
of the Defence was that the killing of hostages w hich was prohibited by the 
Charter of the International Military Tribunal and Law No. 10, as by 
paragraph 461 of the British Manual, to which Counsel also made referenced 2 ) 
was the execution of hostages in the old sense of prisoners held as a guarantee 
of the observance of treaties, armistices or other agreements, or of persons 
taken by an occupying power as security for requisitions and contributions 
and not the killing of inhabitants of occupied territories with the aim of 
ensuring the observance of good order in such territories.( ’) Ol the latter. 
Counsel claimed : ” In the modern hostage form, however, the killing or 
other punishment of the hostages are at least preponderantly reprisals, that 
is, compulsory measures adopted against acts of the civilian population or 
the enemy forces committed contrary to International Law in order to force 
them to abide by martial law. The Prosecutor already said in his opening 
statement that * the purpose of taking hostages is to place oneselt into a 
position of being able to adopt retaliatory measures. Thc nature ol reprisals 
of the modern hostage practice has been recognised especially clearly in 
composing the American Rules of Land Warfare as follows Irom the 
incorporation of No. 358 (d), which deals with hostages, into the rules on 
reprisals .” It was prisoners of the former type, according to the Defence, 
who were entitled to prisoner of war rights and were guaranteed such rights 
by paragraph 359 of the United States Military Manual. Rules oj Land 
Warfare, according to which "... when a hostage is accepted he is treale 
as a prisoner of war.” 

(ii) The Tribunal made clear its opinion that shooting of hostages or 
reprisal prisoners can only be legal as a last resort. Defence ounse 
quoted paragraph 454 of the British Manual: Reprisals are an extreme 

measure because in most cases they inflict suflering upon innocent persons. 
In this, however, their coercive force exists, and they arc indtspenstble as a 


(*> ""fiT The practice of taking hostages as a mans * 
was in former times very common. To ensure the observance >need whose 

other agreements depending on good faith, hostages were gi c • .‘J\r host ices 
lives were held responsible for any perfidy This practice is now obsolete. andiHiortUN 
are nowadays taken at all they have to suffer in captivity, and no > • ‘ m j j t 

violates the agreements in question. The Hague Rules do no ™nt.on 
must be emphasized that in modem times it is deemed prelc 

guarantees instead of taking hostages." . .hnneanrix of hostages 

( 2 ) The prosecution replied that it was inconceivable that, since t| Musandsol 
were executed in reprisal for hostile ads during the last two wars, this wasnm precisely 
the practice which the Charter and Contra Council Law condc • completely 

were held not to include the execution of all kinds of hostages, 
anachronistic and meaningless. 
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last resource.” and it may be added that paragraph 358 ( b ) of the United 
States Manual states that " Reprisals are never adopted merely for revenge, 
but only as an unavoidable last resort. . . .” 

The Tribunal set out a detailed list of the steps which must be taken 
before shooting hostages or reprisal prisoners, in an attempt to secure the 
cessation of offences.(') These steps were not suggested in the pleas of 
Counsel, but it was perhaps open to the Tribunal to take judicial notice 
of the fact that certain courses were open to the administrator of occupied 
territory faced with attacks from illegal belligerents. 

(iii) The Defence made no remarks which can be related to the Tribunal's 
finding that reprisal action must not be taken as a matter of military expedi¬ 
ency. but this conclusion would in any case command universal support. 

(iv) As to the connection between reprisal victims and the offences whose 
recurrence it is hoped to present. Defence Counsel made the following 
submission : “At times, a territorial connection between the hostages and 
the preceding action was demanded. However, no reasons can be given 
for such a demand, not even with Article 50 of the Hague Rules of Land 
Warfare—as is being attempted occasionally—because Article 50 does not 
refer to reprisal measures. From the nature of reprisal measures as coercive 
measures, a general principle results, which Professor Bonftls has formulated 
in the following way : 

” ‘ Reprisals have to be such as not to fail to impress those who 
arc the authors and instigators of the excess in question.’ 

“ Territorial connection between hostages and perpetrators might 
have played a part in earlier days when acts of resistance and sabotage 
against the occupation forces mostly emanated from a limited circle of 
persons. However, it was of no importance, whatsoever, in Yugo¬ 
slavia and Greece, where the resistance activity emanated from forces 
which reached beyond all local frontiers. In such a situation only the 
spiritual connection between hostages and perpetrators could be taken 
into account, such as it becomes apparent from the membership in or 
support of the illegal resistance forces, or merely front the fact of a 
common national basis. ’ 

It cannot be said that this submission of the Defence throws any great 
light on the problem of the relation which must be shown between offences 
and victims, and even the rather indefinite test applied by the Tribunal to 
this crucial point would not render legal reprisal action taken against 
innocent victims having only a common nationality with those responsible 
for breaches of order in occupied territories. 

(v) The rule that reprisals may not be taken if the actual perpetrators 
ol offences can be found was suggested by. inter alia , Article 358 (r) of the 
Lnited States Basic 1 ield Manual. Rules of Land Warfare , which was quoted 
by the Defence and which states that : 

Illegal acts ol warfare justifying reprisals may be committed by 
a government, by its military commanders, or by a community or 
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individuals thereof, whom it is impossible to apprehend , try , and 
punish .’’f 1 ) 

Article 458 of the British Manual of Military Law makes the same 
proviso.f 2 ) 

(vi) Defence Counsel claimed that hostages could be shot “if the unlaw ful 
acts are committed by the opposite side in spite of warnings "( :l ) and as has 
been seen the Tribunal also pointed out the necessity to give the populace 
due warning that, if illegal acts continued, reprisal action would be taken. 

(vii) It is an accepted principle of reprisal law that the reprisal action 
shall be in some way proportionate to the acts anticipated, and this is laid 
down for instance in paragraph 459 of the British Manual, which the Defence 
cited: 

“ What kinds of acts should be resorted to as reprisals is a matter 
for the consideration of the injured parly. Acts done by way of 
reprisals must not. however, be excessive, and must not exceed the 
degree of violation committed by the enemy." 

(viii) The Tribunal’s ruling that reprisal action may only follow a judicial 
proceeding could not, on the other hand, have been suggested by anything 
which Counsel said. The Defence claimed that there was no rule laying 
down that a commander less than a division commander may not order 
reprisals. Counsel referred to paragraph 358 (b) of the United States 
Manual according to which, if immediate action is demanded, as a matter 
of military necessity, “ a subordinate commander may order appropriate 
reprisals upon his own initiative .”(') 

The possibility remains that a comparison with other relevant trials may 
help in elucidating the law on these questions or in showing where lacuna 
exist therein. 

Among others, three trials reported in this present volume apart from 
the HostagesTrial are relevant in this connection : the Trialoj Von Maekensen 
and Maeherf') the Trial of Kesselringf ®) and the Trial oj Fran: Holstein 
and 23 others .(*) 

The Judge Advocate acting on the second of these three triaK expressed 
the opinion that there was “ nothing which makes it absolutely clear that 
in no circumstances—and especially in the circumstances which I think are 
agreed in this case—that an innocent person properly taken lor the purpose 
of a reprisal cannot be executed." Nevertheless, the British Military 
Courts which conducted the first two trials mentioned above must be taken, 
in finding the accused guilty, to have rejected the plea ol legitimate reprisals 
on the facts of the two cases, and the confirming officer did not upset the 
findings of guilty passed on the accused. Nor did the accused in the third 
trial, which was conducted before a French Military Tribunal, benefit from 
any consideration that their acts might be justifiable as legitimate reprisals, 

(') Italics inserted. 

( s ) See p. 63. . . ... 

O Counsel made reference to para. 358 (d) of the United States Manual, which speaks 
of “ Hostages taken and held for the declared purpose of insuring against unlawful acts 
by the enemy forces or people.” 

(*) See pp. 1-8. 

( s ) See pp. 9-14. 

( 6 ) See pp. 22-23. 
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for here again the ofTcnces proved to have taken place went beyond what 
eonld be considered as legitimate even taking into account the unsettled 
state of the law on this point. 

Two further trials may be mentioned. The Dosller case, illustrates the 
rule laid down in Article 2 of the Geneva Prisoners of War Convention, that 
there can be no legitimate reprisals against a prisoner of war.( l ) The 
Trial of Bruns and two others provides evidence that, since the purpose of 
reprisal action is to coerce an adversary (or, it may be added, an inhabitant 
of occupied territory) to observe International Law, it is one test of the bond 
tides of such action that its being taken should be publicly announced( 2 ). 

Finally, it is of interest to quote the contents of the section headed 
Reprisals of the Judgment in the Einsatzgruppen Trial("). It will be noted 
that the Tribunal which conducted this case had no hesitation in regarding 
Article 50 of the Flague Regulations as being applicable to the taking of 
reprisals and consequently ruled that reprisals may only be taken against 
persons who can be regarded as jointly responsible for the acts complained 
of: 

“ From time to time the word ‘ reprisals ’ has appeared in the 
Einsatzgruppen reports. Reprisals in war are the commission of acts 
which, although illegal in themselves, may, under the specific circum¬ 
stances of the given case, become justified because the guilty adversary 
has himself behaved illegally, and the action is taken in the last resort, 
in order to prevent the adversary from behaving illegally in the future. 
Thus, the first prerequisite to the introduction of this most extra¬ 
ordinary remedy is proof that the enemy has behaved illegally. While 
generally the persons who become victims of the reprisals are admittedly 
innocent of the acts against which the reprisal is to retaliate, there must 
at least be such close connection between these persons and these acts 
as to constitute a joint responsibility. 

" Article 50 of the Flague Regulations states unequivocally: 

” - No general penalty, pecuniary or otherwise, shall be inflicted 
upon the population on account of the acts of individuals for which 
they cannot be regarded as jointly and severally responsible.’ 

Thus, when, as one report says, 859 out of 2,100 Jews shot in 
alleged reprisal lor the killing of twenty-one German soldiers near 
Topola, were taken from concentration camps in Yugoslavia, hundreds of 
miles away, it is obvious that a flagrant violation of International Law 
occurred and outright murder resulted. That 2,100 people were killed 
in retaliation for twenty-one deaths only further magnifies the criminality 
of this savage and inhuman so-called reprisal. 

Flyde, International Law, Vol. Ill, page 35. has this to say on 
reprisals : 

“ ‘A belligerent which is contemptuous of conventional or 
customary prohibitions is not in a position to claim that its adversary 
when responding with like for like, lacks the requisite excuse.’ 

If it is assumed that some of the resistance units in Russia or 
members of the population did commit acts which were in themselves 

(‘) See Vol. I of this series, pp. 28-31. t-\ See Vol. Ilf. pp. 21-2. 

(*) See p. 90. 


WILHELM LIST AND OTHERS 


87 


unlawful under the rules of war, it would still have to be shown that 
these acts were not in legitimate defence against wrongs perpetrated 
upon them by the invader. Under International Law, as in domestic 
law, there can be no reprisal against reprisal. The assassin who is 
being repulsed by his intended victim may not slay him and then, in 
turn, plead self-defence. 

“ Reprisals, if allowed, may not be disproportionate to the wrong 
for which they are to retaliate. The British Manual of Warfare, after 
insisting that reprisals must be taken only in last resorts, states: 

459 . . . Acts done by way of reprisals must not, however, be 
excessive and must not exceed the degree of violation committed by 
the enemy.’ 

“ Similarly, Article 358 of the American Manual states : 

“ ‘ (/>) When and how employed : 

Reprisals are never adopted merely for revenge, but only as an 
unavoidable last resort to induce the enemy to desist from illegitimate 
practices. . . . 

(c) Form of reprisals : 

The acts resorted to by way of reprisals . . . should not be excessive 
or exceed the degree of violations committed by the enemy.’ 

“ Stowell, in the American Journal of International Law , quoted 
General Flalleck on this subject: 

“ ‘ Retaliation is limited in extent by the same rule which limits 
punishment in all civilised governments and among all Christian 
people—it must never degenerate into savage or barbarous cruelty.’ 
(Stowell, American Journal of International Law, Vol. 36, p. 671.) 

“ The Einsatzgruppen reports have spoken for themselves as to the 
extent to which they respected the limitations laid down by International 
Law on reprisals in warfare.” 

The remark that “ under International Law. as in domestic law, there 
can be no reprisal against reprisal ” (since a legal reprisal cannot create the 
grounds for a legal counter-reprisal) suggests that the inhabitant of an 
occupied territory is not always bound to refrain from hostile acts against 
the occupying power and is reminiscent of a paragraph from an article by 
two learned authors which states that: 

“ The Germans have violated every duty of the occupying power to 
the civilian population. Automatically then the oppressed populations 
arc released from any obligation of obedience : they cannot be denied 
the right of self-defence. The taking of hostages by the Germans for 
the purposes of reprisal and, generally, to maintain order in Europe, 
can have no legal sanction. Where expediency and legality have 
coincided, acceptable examples of hostage-taking may he found. But 
these result more from circumstance than from deference to International 
Law. In no way do they mitigate the illegality of the German position. 
By destroying the basic legal relationship between the occupant and 
the civilian, the Germany have created a reign of terror.”(') 


(') Ellen Hammer and Marina Salvin, “ The Taking of Hostages in Theory and Practice.” 
in American Journal of International Law, January. 1944, pp. 20-33. 
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The judgment in the Hostages Trial includes a similar passage.* 1 ) 

The attitude taken to the question of the shooting of hostages and reprisal 
prisoners b> the Tribunals which tried on the one hand the Hostages Trial 
..nd on the other the Einsatzgruppen Trial can be reconciled if the statement 
of the former, that the population against whom action is taken must be a 
paru to the offences whose cessation is aimed at, is interpreted strictly, so 
a, to ensure observance of Article 50 of the Hague Convention.* 2 ) This 
provision received no treatment in the judgment in the Hostages Trial ; 
except in so far as it was said that the Convention made no provision regarding 
hostages! :, 1 and, since the great bulk, if not the entirety, of the killings of 
hostages or reprisal prisoners which were proved to have taken place were 
held In the Tribunal to fall outside the range of legal executions, there is no 
indication of the degree of connection between the victims of the killings 
and the original or the feared offences which theTribunal would have regarded 
as sufficient to make these victims “ parties ” to those offences. 

On ihe other hand, if persons are jointly responsible for an offence, action 
may be taken against them irrespective of any law of reprisals, and this 
suggests that if a law of reprisals in occupied territories is to be preserved 
at al 1.( 4 ) three possible courses are open to the codifying agent:— 

(il to insist that the victims be in some way connected with the offences 
but not necessarily so closely as to make them “ parties ” in the 
usual legal sense: 

(ii) to insist that the strict rules as to complicity should apply but to 
permit more severe action to be taken where the complicity was 
trivial than would have been permissible but for a law of reprisals; 
or 

(iii) to rule that in no event may actual executions appear among the 
reprisal acts taken against persons not “ parties ” to the offences 
in the strict sense of the word. 

2. THE EXTENT Ol IHE RESPONSIBILITY OF COMMANDING GENERALS 

The passages quoted above**) from the judgment of the Tribunal indicate 
the attitude of the latter to the extent to which a commanding general in 
occupied territory may be held liable for the offence of troops under his 
command. Three points in particular are w orthy of note : (a) a commander 
having executive authority over occupied territory—in effect the person on 
whom rests principally the obligations laid down in Section III (Military 
hahority over the Territory of the Hostile State ) of Hague Convention 
so. IV of 1907—shall not be able to plead that offences w'ere committed, 
within the occupied territory under his authority, by persons taking orders 
Irom authorities other than himself, as the S.S. took orders directly from 
Himmler, and the same applies to subordinate commanders to whom 
executive powers have been delegated: (/>) such a commander—and indeed 

(j) See p. 64. 

(■) Persons who hid or otherwise shielded illegal belligerents could probably be regarded 
as parties to their offences. 

( 1 See p. 60. 

C) There is a feeling that the possibility of the taking of some kind of reprisals is such 
a strong weapon in the hands ol an administrator of occupied territories that to abolish 
it altogether is impracticable. See Hammer and Salvin, op cit p 33 

( ■) Sec pp. 69 71. p 
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any commander—will not usually be permitted to deny knowledge of the 
contents of reports made specially for his benefit: and (c) a commanding 
general will usually be held liable for events during his temporary absence 
from headquarters which arise out of a “ general prescribed policy formu¬ 
lated by him.” 

The judgment elsewhere reinforced the first principle by stating that a 
commanding general of occupied territory “ cannot escape responsibility 
by a claim of a want of authority. The authority is inherent in his position 
as commanding general of occupied territory. The primary responsibility 
for the prevention and punishment of crime lies with the commanding 
general, a responsibility from which he cannot escape by deny ing his authority 
over the perpetrators.” From this rule it follows that a commanding 
general cannot hide behind a “ puppet government ” and plead that he is 
not responsible for their acts; the Tribunal applied this conclusion to the 
accused von Leyser w ho w r as commanding general of a corps area.* 1 ) Else¬ 
where, the Tribunal repeated : “ We must assert again, in view of the 
defendant's statement that the responsibility for the taking of reprisal 
measures rested with the divisional commanders and the Croatian govern¬ 
ment, that a corps commander must be held responsible for the acts of his 
subordinate commanders in carrying out his orders and for acts which the 
corps commander knew dr ought to have known about." 

The facts of the present case are similar in many respects to those of the 
Yamashita Tria!(-) and the remarks made in the preceding paragraphs on 
the extent of a commander's responsibility are to be read together w ith those 
made on the same topic in the notes to that trial.* 3 ) Perhaps the most 
interesting issue in this connection is the question to what extent the accused's 
knowledge of offences being committed by his troops must be proved in 
order to make him responsible for their acts. The task of the Prosecution 
in the Hostages Trial was made easier by the fact that reprisal actions were 
often reported by lesser officials to various of the accused, and many such 
reports were quoted in the Judgment, in which appears also the ruling that 
a commander would not usually be permitted to deny knowledge ol such 
reports. In the Yamashita Trial few if any reports of atrocities committed 
were made to the accused and here it is probable that the widespread nature 
of the offences proved was an important factor in so far as it may have con¬ 
vinced his judges either that the accused must have known or must be 
deemed to have known of their perpetration, or that he failed to fulfil a 
duty to discover the standard of conduct of his troops.* 1 ) 

3. THE LIMITATIONS ON THE RESPONSIBILITY OF A CHIEF OF STAFF 

A comparison of the evidence relating to the accused l-oersch and von 
Geitner**) and the findings of the Tribunal upon them* 6 ) indicates the limits 
beyond which the Tribunal found it impossible to hold a chief ol stall 
liable for the acts of the subordinates of his commander. The Tribunal 
took the view, for instance, that a chief of staff could not be held responsible 


(>) See pp. 72 4. 

( 2 ) See Vol. IV of this series, pp. 1-96. 

( ;i ) Ibid., pp. 83-96. 

( 4 ) Ibid., p. 94. On the general question of a commander's responsibility and trie 
element of knowledge, see also Vol. VII, pp. 61-4. 

( 5 ) See pp. 42-3. 

(°) See pp. 75-6. 
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for the outcome of his commander's orders which he approved from the 
point of view of form, and issued on the latter’s behalf. 

On the other hand, two trials reported in an earlier volume of this series 
have shown that a Chief of Staff may be held guilty of committing war 
crimes.! 1 ) Certainly the position of Chief of Staff provides no immunity 
upon its holder and the responsibility of such a person for war crimes must 
be judged upon the facts of each case. An examination of the relevant 
facts of the two trials mentioned above shows that the chiefs of staff who 
were held guilty took a closer and more willing and active part in the offences 
charged than did Foersch and von Geitner.( 2 ) 

4. LIABILITY I OR UNEXECUTED ORDERS 

In dealing with the Prosecution’s allegation that the accused Rendulic 
passed on to troops subordinate to him the “ Commissar Order ” of 6th 
June, 1941. the Tribunal made the following remark: “The order was 
clearly unlawful and so recognised by the defendant. He contends, however, 
that no captured Commissars were shot by troops under his command. 
This is. of course, a mitigating circumstance but it does not free him of the 
crime of knowingly and intentionally passing on a criminal order.” 

This constitutes recognition that the mere passing on of an illegal order, 
even if it is not obeyed, may constitute a crime under International Law; 
and a rule which applies to an order passed on by a defendant would certainly 
apply to an order originating with him. This question receives further 
treatment at other points in these volumes.! 3 ) 

5. THE PLEA or SUPERIOR ORDERS 

The Tribunal’s treatment of the law relating to the plea of superior 
orders! 4 ) is interesting as the most exhaustive judicial examination of the 
question so far reported in these volumes. It will be seen that the Tribunal’s 
opinion regarding the extent of effectiveness of the plea corresponds to the 
approach thereto which has been generally adopted in war crime trials 
arising out of the Second World War.! 5 ) 

Furthermore, it is possible that the relatively light sentences passed upon 
some of the accused in the trial at present under examination were partly 
the result of a recognition by the Tribunal that the accused were acting 
under orders which they had received from Hitler, Keitel or others of their 
superiors, and which their subordinates often knew them to have received. 

The Tribunal before which the Trial of Otto Ohlendorf and others (the 
Einsatzgruppen Trial ) was held (Nuremberg, September, 1947—April, 1948), 
dealt even more extensively with the plea of superior orders than did the 
Tribunal which conducted the Hostages Trial, and it may be of interest to 
quote certain passages from the judgment of the former which supplement 


(') See Vol. V. p. 79. 

( ; ) Cf. Vol. V, pp. 62, 63. 67. 68 and 69 with pp. 42 3 of the present volume. 

( ') Sec the notes to the reports on the Moehle Trial in Vol. IX and the Falkenhorst Trial 
in Vol. XI, and the High Command Trial in Vol. XII. 

(') See pp. 50 2. 

(‘I See Vol. V of these Reports, pp. 13-22, and the references to earlier volumes set 
out on p. 14 thereof, footnote 2. 
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or elaborate the words of the latter on this question and what has been 
said in Volume V in the same connection. 

It was said that: “ If one claims duress in the execution of an illegal 
order it must be shown that the harm caused by obeying the illegal order is 
not disproportionally greater than the harm which would result from not 
obeying the illegal order. It would not be an adequate excuse, for example, 
if a subordinate, under orders, killed a person know n to be innocent, because 
by not obeying it he would himself risk a few days of confinement. Nor if 
one acts under duress, may he without culpability, commit the illegal act 
once the duress ceases.” 

Again, the Tribunal ruled that : “ To plead superior orders one must 
show an excusable ignorance of their illegality. The sailor who voluntarily 
ships on a pirate craft may not be heard to answer that he was ignorant of 
the probability he would be called upon to help in the robbing and sinking 
of other vessels. He who willingly joins an illegal enterprise is charged 
with the natural development of that unlawful undertaking. What S.S. 
man could say that he was unaw are of the attitude of Hitler toward Jew ry ? ” 
It added later that “ if the cognizance of the doer has been such, prior to 
the receipt of the illegal order, that the order is obviously but one further 
logical step in the development of a programme which he knew to be illegal 
in its very inception, he may not excuse himself from responsibility for an 
illegal act which could have been foreseen by the application of the simple 
law of cause and effect. . . . One who embarks on a criminal enterprise 
of obvious magnitude is expected to anticipate what the enterprise will 
logically lead to.” 

Under a heading Duress needed for Plea of Superior Orders, the Tribunal 
expressed the following opinion : “ But it is staled that in military law even 
if the subordinate realises that the act he is called upon to perform is a crime, 
he may not refuse its execution without incurring serious consequences, and 
that this, therefore, constitutes duress. Let it he said at once that there is 
no law which requires that an innocent man must forfeit his life or sutler 
serious harm in order to avoid committing a crime which he condemns. 
The threat, however, must be imminent, real and inevitable. No court 
will punish a man who, with a loaded pistol at his head, is compelled to 
pull a lethal lever. 

“ Nor need the peril be that imminent in order to escape punishment.” 

On the other hand “ the doer may not plead innocence to a criminal act 
ordered by his superior if he is in accord with the principle and intent cf 
the superior. ... In order successfully to plead the deience of Superior 
Orders the opposition of the doer must be constant. It is not enough that 
he mentally rebel at the time the order is received. It at any time alter 
receiving the order he acquiesces in its illegal character, the defence of 
Superior Orders is closed to him.” 

The Tribunal added that “ superior means superior in capacity and power 
to force a certain act. It does not mean superiority only in rank. It could 
easily happen in an illegal enterprise that the captain guides the major, in 
which case the captain could not be heard to plead Superior Orders in defence 
of his crime.” 

As to the effectiveness of the plea when validly argued, the Tribunal s 
general conclusion was that now most commonly adopted, namely that 









r 


92 WILHELM LIST AND OTHERS 

while superior orders do not constitute a defence they may be taken into 
consideration in mitigation of punishment. 

6. OTHER FACTORS WHICH MAY BE CONSIDERED IN MITIGATION OF 
PUNISHMENT 

Certain passages from the judgment of the Tribunal on the factors which 
may be considered in mitigation of punishment have already been quoted: 
they form a useful summary of the considerations which the Tribunal found 
relevant in this connection.(') It may’ be added that in dealing with the 
guilt of the accused List, the Tribunal said : “ The failure of the nations of 
the world to deal specifically with the problem of hostages and reprisals by 
convention, treaty, or otherwise, after the close of World War f, creates a 
situation that mitigates to some extent the'seriousness of the offence. These 
facts may not be employed, however, to free the defendant from the respon¬ 
sibility for crimes committed. They arc material only to the extent that 
they bear upon the question of mitigation of punishment.” 

It would seem that the relatively uncodified nature of the law on hostages 
and reprisals also is here regarded as a mitigating circumstance; the Tribunal 
is not claiming that the accused could be held guilty in the absence of any 
law on the point. 





( l ) Sec pp. 74-5. 
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SELECTED AND PREPARED 
BY THE UNITED NATIONS WAR CRIMES 
COMMISSION 

One of the aims of this series of Reports is to relate in summary 
form the course of the most important of the proceedings taken 
against persons accused of committing war crimes during the Second 
World War, apart from the major war criminals tried by the 
Nuremberg and Tokyo International Military Tribunals, but 
including those tried by United States Military Tribunals at 
Nuremberg. Of necessity, the trials reported in these volumes 
are examples only, since the trials conducted before the various 
Allied Courts number well over a thousand. The trials selected 
for reporting, however, are those which arc thought to be of the 
greatest interest legally and in which important points of municipal 
and international law arose and were settled. 

Each report, however, contains not only the outline of the 
proceedings in the trial under review, but also, in a separate section 
headed “ Notes on the Case ”, such comments of an explanatory 
nature on the legal matters arising in that trial as it has been 
thought useful to include. These notes provide also, at suitable 
points, general summaries and analyses of the decisions of the 
courts on specific points of law derived primarily from a study of 
relevant trials already reported upon in the series. Furthermore, 
the volumes include, where necessary, Annexes on municipal war 
crimes laws, their aim being to explain the law on such matters as 
the legal basis and jurisdiction, composition and rules of procedure 
on the war crime courts of those countries before whose courts the 
trials reported upon in the various volumes were held. 

Finally, each volume includes a Foreword by Lord Wright of 
Durley, Chairman of the United Nations War Crimes Commission. 
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FOREWORD 


The Reports contained in this Volume cover an extensive and diversified 
area. The main portion of these trials deals with crimes against property, 
which will also be more fully dealt with in the next volume of this series, 
and most of what I have to say on these questions I shall therefore reserve 
for the Foreword to Volume X. 

Crimes against property are sometimes almost indistinguishable from 
crimes against persons, as, for instance, in those cases where villages are 
destroyed and the inhabitants are turned adrift, perhaps in very inclement 
conditions of weather, and deprived of their homes. As notorious instances 
of such cases 1 may recall the des ruction of Lidice and the murder of its 
inhabitants, and the similar case of Oradour-sur-Glane. The two aspects 
in these crimes, however, can be distinguished. Systematic pillaging and 
excessive contributions from a country which is being over-run or which is 
already occupied, also present this double aspect. These classes of war 
crimes form an important subject in the well-known Regulations attached 
to the Hague Convention No. IV of 1907 which are quoted in this volume. 
They are fully set out, and discussed up to a certain point, by Mr. Brand in 
this volume, and what he says there is supplemented and developed in 
Volume X, which comprises Reports on the 1. G. Farben and Krupp trials 
held before United States Military Tribunals in Nuremberg. 

Volume IX, however, also illustrates further the important question of 
crimes against persons as illustrated by the offences in regard to the enslave¬ 
ment and deportation of civilians to slave labour, and the employment of 
prisoners of war in work having a direct connection with military operations. 
This question received treatment in Volume VII, in the notes to the Milch 
Trial. The spoliation of occupied territory which was undoubtedly carried 
on to a great extent in World War II receives some illustration and discussion 
in this volume, but for a fuller discussion the reader is referred to Volume X. 

A feature of great interest in the present volume is the treatment of what 
may be called economic exploitation, and reference may in particular be 
made to the grounds on which Flick was held responsible in respect of the 
Rombach Plant. His responsibility was based upon his occupation and use 
of private property without the free consent of the rightful owner, irrespective 
of the use to which he put the property and the condition in which he left it. 

The Flick case also gives an excellent illustration of the scope of crimes 
against humanity, and the discussion in the Notes attached to the Judgment 
is of great value. It is particularly significant as indicating the limitations 
which have been introduced in connection with those crimes. 

The illustrative French cases reported and annotated by Dr. Zivkovic 
deal in the main with rather different types of offences against property, and 
they are noteworthy as showing the strong preference of the French Tribunals 
to deal with war crimes as far as possible within the principles of their own 
penal code. In the earlier days in which war crimes were discussed, and in 
which the principles of jurisdiction of military tribunals had not been fully 
developed, emphasis was laid on the idea that war crimes could be adequately 
dealt with, in so far as they were committed in occupied countries, simply on 
the basis of the penal law of the occupied country, because it was pointed 
out that the national law was not abrogated by the occupation, but was 
merely suspended, so that after the occupation had ended the criminals, if 

ix 
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X 

11 id be brought to the country and tried by the 
. u!d order the sentences to be carried out by the 
- . A., things have developed, a more prominent part n 

, ' in over war crimes has been taken by the military 
,■ re and the nature of their jurisdiction is authoritatively 
. ; ine Court of the United States in the case of ex pane 

v. \ r.i! question of the relation between national laws and 

the i . r : ,; a ii in regard to war crimes, I should like to quote a 
tuan an article by Professor J. L. Brierly on “The Nature of 
' l • nines Jurisdiction ", published in the issue of The Norseman dated 
May-June, 1944: 

"Jurisdiction over war crimes is created and defined (though only in 
u-ry central terms) by the laws of war: it has no territorial basis, and it may 
t herein re be exercised without any reference to the locus delicti ; it comes 
into force on the outbreak of any war, and hence no action which is 
legitimate under it can be affected with the vice of retro-activity; it is one 
of the means whereby international law tries to secure that the laws of war 
are observed, in other words, a sanction. The laws of war, however, do 
not establish any international machinery for the exercise of this juris¬ 
diction: they leave a wide discretion to belligerent states, without giving 
any precise indication as to the kind of court (e.g. whether military or 
civil), the forms of procedure, or the definition of particular offences, 
a Inch they should adopt. Hence in exercising its right a state is free within 
wide limits, which may be defined as the limits set by natural justice, to 
adopt its own policy in these matters. There is, for example, no reason 
why a state, i! it thinks fit. should not use its courts of ordinary criminal 
juris,; lion, though in that event those court*- would be exercising not 
their ordinary, but a special war jurisdiction. Similarly, if the court, 
however constituted, is of opinion that its own municipal criminal law 
contains rules, either of procedure or substantive law, which are appropriate 
to the trial of war crimes, there is no reason why it should not apply such 
rims: but it it docs so, it will be not because they are binding on it propria 
i/eo/t. but because the court considers them a useful guide in formulating 
a rule which will make explicit some principle which the laws of war have 
laid down only in general terms." 


Ti'. remaining cases reported in this volume are interesting cases based on 
oI.'o'.ls aliened to have been committed in the actual conduct of hostilities. 
’ '■"■ire naval cases and deal with the law of the sea. The third case involves 
" ■ legation of the use ol enemy uniforms in land warfare. 

! last-mentioned Reports are the work of Mr. Stewart, and, as already 
j w' 1 fvnch reports were prepared by Dr. Zivkovic. Mr. Aars- 

•vJr.•.11ed the Outline of the Proceedings in the Flick Trial, while 
v 1 ", j, i i.ncrul commentary attached thereto were written by Mr. Brand. 

who is lhe Editor of this series of volumes. 


London, November, 194s. 
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CASE No. 48 


THE FLICK TRIAL 

TRIAL OF FRIEDRICH FLICK AND FIVE OTHERS 


UNITED STATES MILITARY TRIBUNAL, NUREMBERG 

20th april-22nd December, 1947 


Liability for War Crimes, Crimes Against Humanity and 
Membership of Criminal Organisations of leading German 

Industrialists 


Friedrich Flick was the principal proprietor, dominating 
influence and active head of a large group of industrial 
enterprises, including coal and iron ore mines and steel- 
producing and manufacturing plants, commonly referred 
to as the “ Flick concern ”, He was also a member of 
the supervisory board of numerous other large industrial 
and financial companies. The other five accused in this 
trial were leading officials of numerous Flick enterprises. 

During the Second World War, Flick became an important 
leader of the military economy, member of the official 
bodies for regulation of the coal, iron and steel industries, 
and a member of a Govemmentally sponsored company 
for exploitation of the Russian mining and smelting 
industries. 

All the defendants were accused of responsibility for enslave¬ 
ment and deportation to slave labour of a great number 
of civilians from populations of countries and territories 
under belligerent occupation and the use of prisoners of 
war in work having a direct relation to war operations, 
including the manufacture and transportation of armament 
and munitions. All the defendants except one were also 
accused of spoliation of public and private property in 
occupied territories. Flick and two others were further 
accused of crimes against humanity in compelling, by 
means of anti-Semitic economic pressure, the Jewish 
owners of certain industrial properties to part with title 
thereto. Flick and Steinbrinck were accused of having, 
as members of the “ Keppler Circle ” or “ Friends of 
Himmler,” contributed large sums to the finances of the 
S.S. Finally, one defendant was accused of membership 
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v, : s :■ i' circumstances which were alleged to incrim- 
under the ruling of the International Military 
i u Nuremberg regarding criminal organisations. 

; . . 'ed as being neither within its jurisdiction, 

t\\ the evidence, the Count charging Flick 
; - ;!urs with crimes against humanity as far as the 

i . cupelling by anti-Semitic economic pressure of 
jc’.vMi owners of certain industrial properties to part with 
... r title thereto was concerned. 

Hick was. howe’.cr. found guilty of war crimes in so far as the 
Gunits relating to the employment of slave labour and 
prisoners of war and spoliation of public and private 
property in occupied territories were concerned. Flick 
was also found guilty of financial support to the S.S. 

Steinbrinck was found guilty in so far as the Counts relating to 
financial support of and membership in the S.S. were 

concerned. 

W eiss was found guilty of war crimes in so far as the Count 
relating to the employment of slave labour and prisoners 
ol war was concerned. As to the other Counts charged, 
apart from Count Three which was dismissed, he was 

acquitted. 


Fach of the other three accused were acquitted on the Counts 
in which they were charged, except Count Three which 

was dismissed. 

As to the three accused found guilty, the Tribunal held that 
there was much to be said in mitigation. Flick was sen¬ 
tenced to imprisonment for seven years. The two others 
i\icted were sentenced to imprisonment for five and 

two and a half years. 


V OUTLINE OF THE PROCEEDINGS 

1. THE COURT 


r 1 " V ;r bc, " re which ‘his trial was held was a United States Military 
up under the authority of Law No. 10 of the Allied Control 

.. , ' ! ! ’ ,um IIV and Ordinance No. 7 of the Military Government of 

the l nited States Zone of Germany.(') 


. ' : L • t ‘ ' ' u n l,lc United States law and practice regarding wa 
III . ... p p‘"oTT:o nS am ' Tribunals and Militaiy Government 




2. THE INDICTMENT 

The accused, whose names appeared in the Indictment, were the following: 
Friedrich Flick, Otto Steinbrinck, Bernard Weiss, Odilo Burkart, Konrad 
Kaletsch and Hermann Terberger. 

The Indictment filed against the six accused made detailed allegations which 
were arranged under five Counts, charging all or some of the accused respectively 
with the commission of War Crimes, Crimes against Humanity, Membership 
of, and/or Financial Support to. Criminal Organisations. The individual 
Counts made the following allegations and charges. 

In Count 1 it was charged that, between September, 1939, and May, 1945, 
all six accused, in different capacities, committed war crimes and crimes against 
humanity, as defined by Article II of Control Council Law Nc. 10, in that they 
were principals in, accessories to, ordered, abetted, took a consenting part in, 
were connected with plans and enterprises involving, and were members of, 
organisations or groups connected with, the enslavement and deportation to 
slave labour on a gigantic scale of members of the civilian populations of 
countries and territories under the belligerent occupation of or otherwise 
controlled by, Germany; enslavement of concentration camp inmates including 
German nationals, and the use of prisoners of war in war operations and work 
having a direct relation to war operations, including the manufacture and 
transportation of armaments and munitions. In the course of these activities, 
hundreds of thousands of persons were enslaved, deported, ill-treated, terrorised, 
tortured and murdered. During this period tens of thousands of slave labourers 
and prisoners of war were sought and utilised by the accused in the industrial 
enterprises and establishments owned, controlled, or influenced by them. 
These slave workers were exploited under inhuman conditions with respect to 
their personal liberty, shelter, food, pay. hours of work and health. 

The acts and conduct of the accused set forth in this Count were alleged to 
have been committed unlawfully, wilfully and knowingly and in violation of 
international conventions, particularly of Articles 3, 4, 5, 6, 7, 14, 18, 23, 43, 
46 and 52 of the Hague Regulations of 1907, and of Articles 2, 3, 4, 6, 9-15. 
23, 25,27-34,46-48, 50, 51, 54, 56, 57,60,62,63,65-68 and 76 of the Prisoners- 
of-War Convention (Geneva, 1929) of the laws and customs of war, of the 
general principles of criminal law as derived from the criminal laws of all 
civilised nations, of the internal penal laws of the countries in which such 
crimes were committed, and of Article II of Control Council Law No. 10. 

According to Count Two, between September, 1939, and May, 1945, all the 
accused except Terberger committed war crimes and crimes against humanity, 
as defined by Article II of Control Council Law No. 10, in that they were 
principals in, accessories to, ordered, abetted, took a consenting part in, were 
connected with, plans and enterprises involving, and were members of organi¬ 
sations or groups connected with plunder of public and private property, 
spoliation, and other offences against property in countries and territories 
which came under the belligerent occupation of Germany in the course of its 
aggressive wars. These acts bore no relation to the needs of the army of 
occupation and were out of all proportion to the resources of the occupied 
territories. Their plans and enterprises were intended not only to strengthen 
Germany in waging its aggressive wars, but also to secure the permanent 
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r,i'!i n by Germany ofthe continent of Europe and its industrial 
.- .'biisliments. All the accused except Terberger, participated 
... j i rmulation and execution of the foregoing plans and 

, , v sp.ffi.ii nil by seeking and securing possession, in derogation ofthe 

, ,h L ,■ of valuable properties in the countries occupied by 
i: for tiieni'clvcs. for the Flick concern, and for other enterprises owned, 

. «,-,i i rd or m luenced by them, and by exploiting these properties for 
. ; n • .r purposes to an extent unrelated to the needs of the army of 

in and i m; lall proportion to the resources ofthe occupied territories. 

I’he id-, and conduct of the accused were said to have been committed 
unlawfully. wilfully and knowingly and in violation of those sources, rules 
and instruments of international and municipal law referred to under Count 
One and in particular of Articles 46-56 of the Hague Regulations of 1907. 

It was charged in Count Three, that between January, 1936, and April, 1945, 
the accused Mick. Steinbrinck and Kaletsch committed crimes against humanity, 
as defined in Article II of Control Council Law No. 10 in that they were 
principals n. accessories to. ordered, abetted, took a consenting part in and 
were connected with plans and enterprises involving persecutions on racial, 
religious and political grounds, including particularly the “ aryanisation” of 
properties belonging in whole or in part to Jews. As part of its programme 
of persecution of the Jews, the German Government pursued a policy of 
expelling Jews front the economic life. The Government and the Nazi Party 
emharked upon a programme involving threats, pressure and coercion generally, 
formalised or otherw ise to force the Jews to transfer all or part of their property 
to non-Jews, a process usually referred to as “ aryanisation ”, The means of 
forcing Jewish owners to relinquish their properties included discriminatory 
law,, decrees, orders and regulations; seizure of property under spurious 
charges, etc. The accused Flick, Steinbrinck and Kaletsch and the Flick 
concern participated in the planning and execution of numerous aryanisation 
projects, \ciivitics in which they participated included procurement of sales 
which were voluntary in form but coercive in character. They used their close 
connections w ith high Government officials to obtain special advantages and 
some transactions, including those referred to hereinafter, were carried out in 
close co-operation with officials of the Army High Command (O.K.W.)and of 
the Office of the Four Year Plan, including Hermann Goering, who were 
cc sicd in having the properties exploited as fully as possible in connection 
i planning and waging of Germany's aggressive wars. Examples ol 
ryanis.ition projects in which Flick, Steinbrinck and Kaletsch w : ere 
involved included: 


(I) 


(2) 


11 " i"i: >i a ork Luebcck A.G. and its affiliated company, Rawack 

and Gruenfeld A.G. 

I e extensive brown coal properties and enterprises in central and 
uii-c.i'iern Germany owned, directly or indirectly, in substantial 
p u i by members ol the Petsehek family, many of whom were citizens 
' I’reign nations, including Czechoslovakia. 


, '' ‘ l . rLV1 ^ ‘ 1 l *V-"' c aryanisation projects. Jewish owners were alleged to have 
i-en cept.ved ol valuable properties, which were transferred, directly or 
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indirectly, to the Flick Concern, the Hermann Goering Works, LG. Farben, 
the Wintershall and Mannesman concerns and other German enterprises. 

It was charged that the acts and conducts of the accused were committed 
unlawfully, wilfully and knowingly and in violation of the sources, rules and 
regulations of international and municipal law referred to under Count One. 

Count Four claimed that between 30th January, 1933, and April, 1945, the 
accused Flick and Steinbrinck committed war crimes and crimes against 
humanity as defined by Article II of Control Council Law No. 10, in that they 
were accessories to, abetted, took a consenting part in, were connected with, 
plans and enterprises involving, and were members of organisations or groups 
connected with, murder, brutalities, cruelties, tortures, atrocities and other 
inhuman acts committed by the Nazi Party and its organisations, including 
principally Die Schutzstaffeln der Nationalsozialistischen Deutschen Arbeiter- 
partei (the S.S.) w hose criminal character, purposes and actions w ere established 
and enlarged upon by the International Military Tribunal at Nuremberg. The 
accused Flick and Steinbrinck were members of a group variously known as 
“ Friends of Himmler ”, “ Freundeskreis ” (“ Circle of Friends ”) and the 
“ Keppler Circle ”, which throughout the period of the Third Reich, worked 
closely with the S.S., and frequently and regularly with its leaders and furnished 
aid, advice and financial support to the S.S. This organisation (“ Friends of 
Himmler ") was composed of some 30 German business leaders and a number 
of the most important S.S. leaders, including Himmler himself. The business 
members of the Circle represented Germany’s largest enterprises in the fields 
of iron, steel and munitions production, banking, chemicals and shipping. 
The Circle was formed early in 1932 at Hitler's suggestion by his economic 
adviser Wilhelm Keppler. The Circle met regularly up to and including 1945 
with Himmler, Keppler and other high Government officials. Each year from 
1933 to 1945 the Circle contributed about 1,000,000 marks a year to 
Himmler to aid financially the activities of the S.S. During this period the 
accused Flick and Steinbrinck made and procured large contributions by 
Flick and the Flick concern to the S.S. through the Circle. 

Flick and Steinbrinck, it was charged, became members of this Circle and 
made their financial contributions to the S.S. through the Circle unlawfully, 
wilfully and knowingly in violation of the sources, rules and regulations of 
international and municipal law referred to in Count One of the Indictment. 

Count Five charged the accused Steinbrinck with membership subsequent 
to 1st September, 1939, in Die Schutzstaffeln der Nationalsozialistischen 
Deutschen Arbeiterpartei (S.S.), declared to be criminal by the International 
Military Tribunal, and paragraph 1(</) of Article II of Control Council 
Law No. 10. 


3. THE EVIDENCE BEFORE THE TRIBUNAL 

The Record of the Trial comprises 10,343 pages, not including those portions 
of documents which were admitted without reading. The Court sat five days 
a week for six full months exclusive of recesses. Practically all the significant 
evidence was received without objection. 
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■ iif the proceedings, however, the accused jointly and severally 
S''ii ii< i Mnke from the record hearsay testimony and affidavits on various 
I ' motion was ruled out by the Tribunal, which gave the following 
mj - or : he admissibility and weight in general of hearsay evidence and 
\s to hearsay evidence and affidavits: A fair trial does not 
- piv exclude hearsay testimony and ex parte affidavits, and exclusion 
a nice of such matters relate to procedure and procedure is regulated 
• a : pc 1 phonal by Article VII of Ordinance 7 issued by order of the Military 
: mem and effective 18th October, 1946. By this Article, the Tribunal is 
from the restraints of the common law rules of evidence and given wide 
or to receive relevant hearsay and ex parte affidavits as such evidence was 
r.vcived by the International Military Tribunal. The Tribunal has followed 
that practice here ". 

(i) Evidence Regarding the Flick Organisation 

The Tribunal admitted evidence relating to the growth and construction of 
the so-called Flick concern , which evidence was considered by the Tribunal 
"i give a useful background lor all the five Counts of the Indictment. 

It was shown that the industrial career of the accused Flick had a small 
beginning. His first employment was as prokurist or confidential clerk in a 
toundrv. His first major capital acquisition was in the Charlottenhuelte, a 
steel rolling mill, in 1915. Since then steel had been his principal interest, 
though he extended his organisation to include iron and coal mining companies 
as foundation for steel production. Incidentally, plants had been acquired 
lor the lurthcr processing of the steel. His genius for corporate organisation 
ena ■ lim to °ktain voting control of numerous companies in which he did 
not have a majority capital interest. At the height of his career, through the 
Friedrich Flick Kommanditgesellschaft, the chief holding company, he had 
voting control of a dozen companies employing at least 120,000 persons 
engaged in mining coal and iron, making steel and building machinery and 
other products w hich required steel as raw material. 

Hl had always been an advocate of individual enterprise and concerned in 
maintaining as his own against nationalisation the industries so acquired. As 
companies came under his voting domination, it was his policy to leave in 
charge the management w hich had proved its worth, and until the end of the 
iar i ie orstande (managing boards) of the different companies were in a 
large degree autonomous. There were no central buying, selling or accounting 
i-cr.ties. -uch company was administered by its own Vorstand. He was not 
j' m ': m Vorstand of any of the companies but confined his activities 

11 . u sichtsrate (advisory boards) which dealt chiefly with financial 
questions. Ax chairman ol the Aufsichtsrat of several companies, he had a 

v' V TV'"' l ^ e ordinar y member in the selection of members of the 
.° rs an ' . se c °mpanies were scattered over Germany. For the purpose 

°. co '’J' 'oating the companies into one system, he established offices in Berlin 
^ . un “ \ s P cnl most ol his time. The total office force did not exceed 100 
persons, inc tiding secretaries, statisticians, file clerks, drivers and messengers. 

I ntil 1940 the accused Steinbrinck was Flick’s chief assistant, with Burkart 
vu - t Us \ having lesser roles but not necessarily subordinate to Steinbrinck, 
ten teinbrtnck resigned in December, 1939, the accused Weiss, who was a 
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nephew of Flick, was called to the Berlin office as Flick’s assistant but with 
permission to devote about one-fourth of his time to his own company, 
Siegener Mascinenbau A.G. (Siemag), in the Siegerland, with about 2,000 
employees. Thereafter Weiss, Burkart and Kaletsch, each in his own field, 
acted as assistants to Flick in the Berlin office. Weiss supervised the hard-coal 
mining companies and finishing plants; Burkart the soft-coal mining companies 
and steel plants, while Kaletsch acted as financial expert. The accused 
Terberger was not in the Berlin office but was a part of a local administration 
as a member of the Vorstand of Eissenwerkegesellschaft Maximilianshuette, 
A.G., commonly called Maxhuette, an important subsidiary operating plant 
in Bavaria, and through stock ownership controlling other plants in Thuringia 
and south Germany. 

(ii) Evidence Relating to Count One: The Accused's Responsibility for the 

Enslavement and Deportation of Civilians to Slave Labour , and for the 

Employment of Prisoners of War in Work having a direct Relation to War 

Operations 

From the evidence it was clear the the German slave-labour programme 
had its origin in Reich Governmental circles, and that for a considerable period 
of time prior to the use of slave labour proved in this case, the employment of 
such labour in German industry had been directed and implemented by the 
Reich Government. 

Labourers procured under Reich regulations, including voluntary and 
involuntary foreign civilian workers, prisoners of war and concentration camp 
inmates, were shown to have been employed in some of the plants of the Flick 
Konzern and similarly some foreign workers and a few prisoners of war in 
Siemag. It further appeared that in some of the Flick enterprises prisoners of 
war were engaged in war work. 

The accused, however, had no control of the administration ot this labour 
supply even where it affected their own plants. On the contrary, the evidence 
showed that the programme thus created by the State was supervised by the 
State. Prisoner-of-war labour camps and concentration camp inmate labour 
camps were established near the plants to which such prisoners or inmates 
had been allocated, the prisoner-of-war camps being in the charge ot the 
Wehrmacht (Army), and the concentration camp inmate labour camps 
being under the control and supervision of the S.S. Foreign civilian labour 
camps were under camp guards appointed by the plant management subject 
to the approval of State police officials. The evidence showed that the 
managers of the plants here involved did not have free access to the prisoner- 
of-war labour camps or the concentration labour camps connected with their 
plants, but were allowed to visit them only at the pleasure of those in charge. 

The evacuation by the S.S. of sick concentration camp labourers from the 
labour camp at the Groeditz plant for the purpose of “ liquidating them was 
done despite the efforts of the plant manager to frustrate the perpetration o 
the atrocity and illustrated the extent and supremacy of the control and 
supervision vested in and exercised by the S.S. over concentration labour 
camps and their inmates. 

With the specific exception which will be dealt with below, the following 
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pr. ired to have been the procedure with respect to the procurement and 

• a - 1 vn of workers. Workers were allocated to the plants needing labour 

r ugh the Governmental labour offices. No plant management could 
. k : o ely object to such allocation. Quotas for production were set for 

■ '• ' by the Reich authorities. Without labour, quotas could not be filled, 

i'en.il . ■ were provided for those who failed to meet such quotas. Notification 

e plant management to the effect that labour was needed resulted in the 
>. ition of workers to such plant by the Governmental authorities. This 
•' ■ the only way in which workers could be procured. 

. i w i' 'how n by the evidence that, apart from thespecificexception mentioned 
; i w. i he accused were not desirous of employing foreign labour or prisoners 
i war. It further appeared that they were conscious of the fact that it was 
J'otii futile and dangerous to object to the allocation of such labour. It was 

• nown that any act that could be construed as tending to hinder or retard the 
ar economy programmes of the Reich would be construed as sabotage and 

vvould be treated with summary and severe penalties, sometimes resulting in 
the imposition of death sentences. Numerous proclamations and decrees of 
the Reich kept such threats and penalties before the people. There were 
Irequent examples ol severe punishment imposed for infractions. Of this, all 

■ |l the defendants were ever conscious. Moreover, the Prosecution admitted 
that the accused were justified in their fear that the Reich authorities would 
l ike drastic action against anyone who might refuse to submit to the slave- 
labour programme. 

1 nder such compulsion, despite the misgivings which it appears were 
entertained by some of the defendants with respect to the matter, they submitted 
to the programme and. as a result, foreign workers, prisoners of war or 
concentration camp inmates became employed in some of the plants of the 
Hick Konzern and in Stemag. Such written reports and other documents as 
trom time to time may have been signed or initialed by the accused in 
connection with the employment of foreign slave labour and prisoners of war 
in their plants were lor the most part obligatory and necessary to a compliance 

with the rigid and harsh Reich regulations relative to the administration of its 

programme. 

The exception to the foregoing, and to which reference has been made, was 
the active participation ol accused Weiss, with the knowledge and approval 
, , e : ‘ cc ^ e “ F1,ck in promoting increased freight-car production quota for 
the Linke-Hofmann Werkc. a plant in the Flick Konzern. It likewise appeared 
that Weiss took an active and leading part in securing an allocation of Russian 
prisoners of war for use in the work of manufacturing such increased quotas. 
In both ellorts the accused were successful. 

) The evidence failed to show that defendant Flick, as a member of the 
Praesidiums of the Reichsvereinigung Eiscn (an official organisation for the 
regulation of the entire German iron and steel industry commonly referred to 
as RVE) and of the Praesidium of the Reischsvereinigung Kohle (an official 
organisation for the regulation of the entire German coal industry commonly 
referred to as RVK) or as a member of the Beirut of the Economic Group of the 
iron-producing industry, exerted any influence or took anv part in theformation’ 
administration or furtherance of the slave-labour programme. The same may 
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be said with respect to the accused Steinbrinck's membership in the Praesidium 
of RVK. With respect to the accused Steinbrinck's activities and participation 
in the slave-labour programme as Plenipotentiary for coal in the occupied 
western territories (Beauftragter Kohle West, commonly referred to as Bekowest) 
and as Plenipotentiary General or Commissioner for the steel industry in 
northern France. Belgium and Luxembourg, the evidence was that he entered 
these positions long after the slave-labour programme had been created and 
put into operation by the Reich. His duties and activities in these positions, 
in so far as they involved the slave-labour programme, were obligatory. His 
only alternative to complying was to refuse to carry out the policies and 
programmes of the Government in the course of his duties, which as herein¬ 
before indicated, would have been a hazardous choice. It appeared, however, 
that his actions in these positions in so far as they affected labour were 
characterised by a distinctly humane attitude. 

The charges in this Count to the effect that the labourers thus employed in 
the accused's plants were exploited by the accused under inhumane conditions 
with respect to their personal liberty, shelter, food, pay, hours of work and 
health were not sustained by the proof. The evidence showed that the cruel 
and atrocious practices which are known to have characterised the slave-labour 
programme in many places where such labour was employed did not prevail 
in the plants and establishments under the control of the defendants. Isolated 
instances of ill-treatment or neglect shown by the evidence w ere not the resuli 
of a policy of the plants' managements, but were in direct opposition to it. 

The accused did not have any actual control and supervision oxer the labour 
camps connected with their planls. Their duties as members of the governing 
boards of various companies in the Flick Konzern required their presence most 
of the time in the general offices of the concern in Berlin. The evidence also 
showed that the accused authorised and caused to be carried out measures 
conducive to humane treatment and good working conditions lor all labourers 
in their plants. This was strongly evidenced by the fact that it was the policy 
and practice of the managers of the plants with which the accused were 
associated to do what was within their power to provide healthy housing tor 
such labourers, and to provide them with not only better but more lood. 

It was also proved that follow ing the collapse of Germany and the liberation 
of the slave labourers within the plants here under consideration, there were 
a number of striking demonstrations of gratitude by them toward the manage¬ 
ment of such plants for the humane treatment accorded while they were there 

employed. 

As to the accused Steinbrinck, Burkart, Kaletsch and Terberger. the evidence 
clearly established that they had taken no active steps towards the employment 
of slave labour and that they would have been exposed to danger had they in 
any way objected to or refused to accept the employment of the lorced labour 
allocated to them. 

On the other hand, evidence was submitted ot the active steps taken by W ciss 
with the knowledge of Flick to procure for the Linke-Hofmann Werke an 
increased production of freight cars.(‘) and Weiss's part in the procurement ol 


(>) Which, in the opinion of the Tribunal, constituted military equipment within the 
contemplation of the Hague Regulations. 
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! r ge n mbers of Russian prisoners of war for work in the manufacture of 
. Ji equipment. The steps taken in this instance were initiated not in Govern- 
. r circles, bui in the plant management. Moreover, the evidence showed 
11 ;, . v - ceps were taken not as a result of compulsion or fear, but admittedly 
: ■ 'he purpose of keeping the plant as near capacity production as possible 

i Evidence Relating to Count Two: The Accused's Responsibility for Spoliation 
and /’hinder in Occupied Territories 

Mter the Prosecution had withdrawn certain allegations originally covered 
this Count, there remained the following: the accused Flick, Weiss, Burkart 
- ind Ka,eLsch "ere claimed to have exploited properties which for convenience 
dunng the trial were called Rombach in Lorraine, Vairogs in Latvia and 
I njepr Stahl in the Ukraine. Steinbrinck’s activities as Plenipotentiary 
jcneral tor the steel industry and Plenipotentiary for coal in certain occupied 
western territories were also claimed to be criminal. Flick and Steinbrinck 
were accused of participating in spoliation plans and programmes through 
connections with R V E, R V K and their predecessor and subsidiary organisations 
This latter charge was not sustained by the evidence. Flick alone was charged 
with participation in the spoliation plans and programme in Russia through 
us position as member of the Verwaltungsrat (supervisory board) of the 

S U n We w e , 0St ,B H CU 11 Was shown f be evidence that 

lick s influence on this latter matter, if any, was negligible. 

There was no evidence of the actual removal of property by the accused 
annmartf 1ad hee " brought from Latvia and Ukraine upon the 

been t Jen ,h kUSS ' Un armies ’ A larg e Part thereof had, however, 

strmoed hv J o Gcrmany to e 9 ui P industrial plants, which had been 
the Rus i t SS ,T S , in th , Cir re,reat ' ° ther movea ble properties left by 
hat^ev werT h I''' Va Ue - 11 Was not established with any certainty 
connect anv nf JT? ‘° Germany ' Furthermore, the evidence did not 
baJes hu £ defendants with responsibility for the evacuation. Ten 
FV^nrh J dlsa PP eared from the plant of Rombach were all found by the 
reSofThfflL" r return ' So ™ had been sunk or damaged during the 

Sensible g ma " y ' bUl f ° r th£Se acts the accused were "<* 

Evidence was produced relating to Steinbrinck’s activities directing the 

SeJlb Z am' iTJ" ^ Flick adS^atlon 

plantsfnThe east pupation and use of Vairogs and Dnjepr Stahl 

U/) Evidence Regarding the Seizure and Use of the Rombach Plant 

removed or destroyed so ih remamed - Key installations had been 

had been made In ih h 1 tbe P |ant was inoperable until extensive repairs 
been made. In the meanwhile the workers were idle, except in so far as 
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they were employed to renovate the plant. After the occupation of western 
territories, the Supreme Commander of the German Army issued a “ Decree 
concerning the orderly management and administration of enterprises and 
concerns in the occupied territories” dated 23rd June. 1940. It stated that, 
should an orderly management or i dministration of enterprises, including 
concerns dedicated to industry, not be insured owing to the absence of the 
persons authorised or for other compelling reasons, public commissioners 
should be appointed during whose administration the powers ol the property 
holders or owners were to be suspended. The costs of the administration 
were to be borne by the enterprise. The commissioner was obliged to exercise 
the care of a prudent business man in the conduct of the enterprise. He was 
“ not empowered to transfer his administration to a third party . On 
27th July 1940, the same commander issued a directive in compliance with the 
decree of 23rd June, 1940. This directive was not produced in evidence, but 
an affidavit stated that the appointment of administrators “ had to Jake place 
exclusively through the chief for the civil administration There were 
apparently other relevant directives which also were not in evidence_ In any 
event a public commissioner or administrator was appointed for the Rombach 
plant and ultimately executed a contract with the Friedrich Flick Kommandit- 
gesellschaft called “Use of enterprise conveyance agreement dated 15th 
December, 1942, but effective as from 1st March, 1941, when the Flick group 
took possession. The agreement recited an order of the Plenipotentiary for 
the Four Year Plan to the effect that the iron foundries situated in Lorraine 
are “ in the name of the Reich to be controlled, managed and operated by 
single individuals or enterprises on their own account ”. The contract, however, 
designated the Flick Kommanditgesellschaft as trustee not grantee. Pnor to 
taking possession the Flick group had learned through Governmental agencies 
that a number of plants in Lorraine were to be parcelled out for administration 
by German firms. These firms, including Flick, had the hope of ultimately 
acquiring title to the respective properties and this trusteeship was sought to 
that end. There were provisions in the contract providing terms ol purchase 
and also providing for remuneration for capital investment by the lessee it the 
purchase should not materialise. At no time, however, was there any definite 
sale commitment and in the event the hope of its realisation was frustrated by 
the fortunes of war. Charles Laurent as a witness testified that he was expelled 
from Lorraine in 1940 and that the Flick administration had nothing to do 
therewith. It did not appear that he tried to regain possession of the plant. 
A corporation called Rombacher Huettenwerke. G.M.B.H .w 35 organised by 
Flick to operate the plant, and operations continued Irom March, 1941, until 
the Allied invasion about 1st September. 1944. All the profits were invested 
in repairs, improvements and new installations. As the AI bed armies 
approached Rombach. the German military authorities gave orders for the 
destruction of the plants, which were disobeyed by the officials ol the trustees. 
When the French management returned the plants were intact. There was 
conflicting testimony as to their condition in early 1941 and again in September. 
1944 The evidence showed, however, that the trustee left the properties in 
better condition than when they were taken over. Approximately one-th.rd 
of the production of the blast furnaces in this district went to Germany, the 
rest to France, Belgium and other countries; this general ratio ol exports had 
also existed before the war. There were no separate figures for the Rombach 
plant. 
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- 1 ' jd that some time after the seizure the Reich Government 

n f Goering. Plenipotentiary for the Four Year Plan, made clear 
'led intention that the Rombach plant should be operated as the 

• ;ne Reich. Although Flick apparently saw the possibilities resulting 

i • i: tlie incision and sought to add the Rombach property to his concern 
c proved that what had actually been done by his company in the 
a ', of ns management fell far short of such exploitation. His expectation 
o' nership caused him to invest in the property the profits from the operation, 
ieii ultimately proved to be to the benefit of the owners. Laurent, as a 
• "es'. agreed that the factory had not been mismanaged or ransacked. 
I here were no figures in the record showing the needs of the army of occupation 
in respect to the products from Rombach, or any statistics tending to show the 
effect of the Rombach production and distribution on the French economy 

The fact remained, however, that the owners of the plant had, subsequent 
i‘> its •'eizure, and until the liberation, been deprived of its possession. 
According to the evidence it had at one time been suggested that the French 
management be included in the controlling body, but Flick had refused to 
agree to this proposal. 

As to Weiss. Burkart and Kaletsch. the evidence showed that they had played 
a minor part in this transaction. They were employed and paid by Flick but 
had no capital interests in his enterprises. They thereby supplied him with 
inlormalion and advice. The decisions were taken by Flick himself. 

(b) Re Z ardif >X the Seizure and Use of the Vairogs and Dnjepr Steel 

Th c Vairogs pfant was a railroad-car and engine factory in Riga, once owned 

nri-I | Ck ,± ,d,a , ry ' SoU ,0 lhc Latvian Slate about 1936 a ”d then expro¬ 
priated in 1940 as the properly of the Soviet Government. 

S , tah , 1 WaS a „! arge indus,rial aroup consisting of three foundries, 
V Pdn,S ’ a r ° !^ e mi11 and a machine factory, also owned by the 
wh-n ii p rnment. These plants had been stripped of usable moveables 
u ren W H USSIan m> ret , reated eastward and further steps had been taken 
l ii-Eelv li ' YiT eS j 10 t U ' Germans. Dnjepr Stahl particularly had been 
I (itX) ooo R 1Jn [ Cd T ‘™ noveables seriously damaged or destroyed. Over 
o'. , Reichmarks of German funds at Vairogs and 20,000,000 at Dnjepr 

Fhck suh C iH Pent rL ' UCt,Va " ng the P ,an,s - The > *«* in the possession of 
milk subsidiary companies as trustees, the former for less than two years 

beginning ,n October. 1942, the latter for the first eight months of .943 

cafsand eau!3Yr P 'T trUSlee " 0t ° nly manufactured and repaired 
and some oth-r ^ t ° r t l CjCrman railvva y s but also nails, horseshoes, locks, 
that mon and I ° f ,he raW materiaIs wa ^ not shown except 

sustain Ve ^role 7™ u° m German f,rms - The evidence did not 

Dnicor Stahl the ™ 'Y S ® a - ,m } ha , gUn carria S es were manufactured. At 
light rail old JaiK an 1 ! ° fsheet ^ bar ,ron > slructural Products, 

the DlanK hi f a Sma " quant,t y of ^mi-finished shell products but 

wh ™ ,he 
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The only activity of the individual defendants in respect to these industries 
consisted in negotiating the procurement of trustee contracts. Operations 
were solely under the direction of technicians lent to the trustees. Their 
salaries were paid from funds furnished by Governmental agencies and they 
were responsible only to Reich officials. The Dnjepr Stahl contract was made 
with B.H.O.f 1 ) which, under the direction of Goering for the Four Year Plan, 
took over as trustee all Soviet industrial property under a decree which declared 
this to be “ marshalled for the national economy and belonging to the German 
State ”. The contract for Vairogs was with a Reich commissioner, as a part 
of the civil administration of Latvia that was set up in the wake of the invading 
German Army. The capital for operation was furnished by B.H.O. and the 
commissioner, whose directives were conclusive. 

(c) Evidence Relating to the Accused Steinbrinck's Activities as Commissioner 
for Steel in Luxembourg, Belgium and Northern France from May, 1941, 
until July, 1942, and as Commissioner for Coal ( Bekowest ) in Holland, 
Belgium^ Luxembourg and Northern France excepting Lorraine from March, 
1942, until September, 1944 

These two positions involved similar tasks: to get the steel plants into 
operation in the districts under his supervision and to bring into production 
the collieries of his territory as Bekowest. As commissioner for steel his 
directives came from General von Hanneken, whose authority was derived 
from Goering as Plenipotentiary for the Four Year Plan. As Bekowest he was 
given discretionary powers by Paul Pleiger, General Plenipotentiary for Coal 
in Germany and the occupied territories under a programme formulated and 
directed by Goering. The accused’s actual policies of administration, however, 
brought him into conflict with other German administrators, including 
Roechling, and led to his resignation as commissioner for steel on 2nd July, 
1942 In obtaining steel production he worked in co-operation with local 
industrialists, most of whom after their first flight from the German Army 
returned to their tasks. There was no evidence that on Steinbrinck s orders 
any of them were displaced or excluded. His relations w ith them were cordial 
and their respect for his ability and conduct is shown by numerous affidavits, 
including some from representatives of the coal industry. 

The evidence showed that in his administration he endeavoured to disturb 
as little as possible the peace-time flow of coal and steel between industries m 
these countries. With respect to Belgium and Luxembourg the ratio ol stee 
export to home consumption under his regime was not materially different 
from that in peace-time. The evidence also showed that the steel production 
in northern France remained there either for home consumption or tor 
processing. The different companies were paid for their shipments in some 
cases at better prices than in peace-time. Prior to the occupation France had 
been receiving annually about 20,000,000 tons of coal Irom England which, 
of course, ceased with the German invasion. Vichelonne. a Frenchman, in 
charge of coal production in southern France, attempted by maximum 
production there to make up this shortage. His lack of success caused 
Steinbrinck as Bekowest to turn over to Vichelonne 68 per cent ot the coal 
produced in northern France. He also sent coal to Vichelonne from Belgium 


(*> Berg und Huetlenwerke Ost, G.m.b.H. 
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and Holland and some from Germany. From the figures submitted it was not 
proved that the accused Steinbrinck was incorrect when stating that the ratio 
between export and home consumption did not materially differ in the period 
before and that of the occupation. Coal for home consumption was rationed 
under his administration but the evidence did not show that the ration per 
person was materially less than for peace-time consumption. Despite the 
Wehrmacht's order to the contrary, he left the mines in operable conditions. 

(iv) Evidence Relating to Count Three: the Responsibility of the Accused Flick, 

Steinbrinck and Kalctsch in Connection with the Persecution of Jews: 

Crimes against Humanity 


The evidence dealt exclusively with four separate transactions. Three of 
them were shown to be outright sales of controlling shares in manufacturing 
and mining corporations. In the fourth, involving the Ignatz Petschek brown 
coal mines in central Germany, there was an expropriation by the Third Reich, 
from which afterwards the Flick interests and others ultimately acquired the 
substance of the properties. 

There was no contention that the accused in any way participated in the 
Nazi persecution of Jews other than taking advantage of the so-called aryani- 
sation programme by seeking and using State economic pressure to obtain 
from the ow ners, not all of whom were Jewish, the four properties in question. 

All these transactions were in iact completed before the outbreak of the war.(‘) 

(v) Evidence Relating to Counts Four and Five: Charging Respectively' Financial 
Support to, and XIembership of the S.S., adjudged criminal by the International 
Military Tribunal in Nuremberg 


The evidence established that the accused Steinbrinck was a member of the 
S.S. from 1933 to the time ol the German collapse. There is no evidence to 
show that he was personally implicated in the commission of its crimes. It 
was not contended that he was drafted into membership in such a way as to 
give him no choice. The point at issue was, therefore, whether he remained a 
member after 1st September, 1939, with knowledge that the organisation 
was being used for the commission of acts declared criminal. 


The accused Flick, although a member of the Himmler Circle of Friends, 
was not a member of the S.S. 


The accused Steinbrinck became a member of the Circle of Friends of 
Himmler in 1932 in its early days when it was known as the Keppler Circle. 
There is evidence that industrialists believed that Keppler would become 
Hitler s chief economic adviser and that they were not unwilling to meet and 
exchange views with a man who was likely to become a powerful State leader. 
The accused Flick was not drawn into the group until three years later and 
then only casually. Keppler’s influence with Hitler waned and Himmler’s 
influence grew and his ascendancy began, so that even before the beginning of 


because Ll ,s tr tles ‘T‘ b V' further the evidence concerning these transactions 

cSmtc h Jud f n 2 ent : th >-* Tribunal held that neither did these acts 

or ^T, wL y iw C ! e . fine i in u the Chartcr - Control Council Law No. 10. 

totrv alleged crimes n t, h m" 3 Military Tribunal, nor had the Tribunal any jurisdiction 
and44e?M 9 S humanity commuted before 1st September, 1939. See pp. 24-28 
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the war the group came to be known as the Circle of Friends of Himmler. 
As the war went on more and more high S.S. leaders and officers attended the 
meetings, probably on the invitation or command of Himmler. There used 
to be an annual meeting in connection with the party rally at Nuremberg. 
Later there were more frequent meetings taking the form of dinner parties. 
There was no regular seating and after dinner the party broke up into small 
groups. Himmler was not always present, and he did not single out the 
accused Flick and Steinbrinck for attention. There was no evidence that the 
criminal activities of the S.S. were discussed. In 1936 Himmler took members 
of the Circle on an inspection trip to visit Dachau Concentration Camp which 
was under his charge. They had seen nothing of any atrocities, but Flick, w ho 
was also present, got the impression that it was not a pleasant place. On the 
day after Heydrich’s funeral in 1942 there was a meeting of the Circle, and 
from the evidence it seemed reasonably clear that both the accused Flick and 
Steinbrinck were present. During this meeting Kranefuss. an assistant to 
Keppler and Himmler, delivered an eulogy of Heydrich which he afterwards 
sent in written form to at least one member of the Circle. Referring to Himmler 
as the Reichsfiihrer, Kranefuss said in part: “ The Reichsfiihrer said yesterday 
that he, the deceased, was feared by sub-humans (Untermenschen), hated and 
denounced by Jews and other criminals, and at one time was misunderstood 
by many a German. His personality and the unusually difficult tasks assigned 
to him were not of a nature to make him popular in the ordinary sense of the 
word. He carried out many harsh measures ordered by the State and covered 
them with his name and person, just as the Reichsfiihrer does every day 
(It was claimed by the Prosecution that what had been said here could hardly 
fail to give the impression that no. only Heydrich but Himmler was inhuman 
in his attitude and in his deeds.) 

After the Dachau trip, members of the Circle were called upon by Keppler 
to contribute money to Himmler. He informed them at a meeting which 
Flick attended that the funds were to be spent for some of his cultural hobbies 
and for emergencies for which he had no appropriations. Von Schroeder. a 
witness for the prosecution, as well as Flick and Steinbrinck, testified that they 
were always of the opinion that the monies they contributed were spent for 
these hobbies. However, the early letters requesting gilts, some of which 
were signed by Steinbrinck, did not mention hobbies, but stated that the 
money was to be used for “ special purposes ". 

About forty persons were in the Circle, including bankers, industrialists, 
some Government officials as well as S.S. officers. At least half of them 
responded to the request for funds. There were six donations ol 100,000 
Reichmarks each and the total sum raised annually was over 1,000,000 
Reichmarks. Apparently Flick's donations were paid by Mittelstahl. one of 
his companies, and Steinbrinck's came from Vereinigte Stahlwerke A.G., a 
State-owned corporation with which he was connected when the contributions 
began. Other officials of that corporation approved the payment. The 
contributions began long before the war at a time when the criminal activities 
of the S.S., if they had begun, were not generally known. The same amount 
was raised annually until 1944. The money went into a special tunc, in the 
Stein Bank at Cologne controlled by Von Schroeder and thence, as it 
accumulated, into an account in the Dresdner Bank upon which Karl NVolfl, 
Himmler's personal adjutant, drew cheques. 














16 


THE FUCK TRIAL 


I: v.is not shown that the accused knew of the second account or of the 
!■_ v. : ' i the several cheques drawn thereon. Nor could the prose- 
•a: i'ii p - ; ei prove that any part of the money was directly used for the 

e; 1,1 i'.ii ictivities of the S.S. 

I , rhe evidence it was. however, clear that the contributions continued 
-c members regularly accepted invitations to the meetings of the Circle 
:'ie criminal activities of the S.S. must have been commonly known, 
the members withdrew and were nevertheless still alive. These, 
ere not of the prominence of Flick and Steinbrinck. Flick suggested 
e amony that he regarded membership in the Circle as being in the nature 
. insurance. There was, however, no evidence to show that the accused's 
” emhership of, and contribution through the Circle, was the result of any such 
compulsion as was pleaded in connection with the charges under Count One. 

4. THE JUIXiMENT OF THE TRIBUNAL 

The judgment was delivered on 22nd December, 1947. In addition to 
summarising the evidence which had been placed before it, the Tribunal in 
its judgment dealt w ith a number of questions of law. These last, together 
u ith the tindings and sentences, are set out in the following pages. 

t.) Tne Relevance of Control Council Law No. 10 and of Ordinance No. 7 of 
the United States Zone in Germany 

lhe Tribunal commented briefly upon its own legal nature and competence 

in the following words: 

The Tribunal is not a Court of the United States as that term is used in 
the Constitution of the United States. It is not a court martial. It is not a 
military commission. It is an international tribunal established by the 
International Control Council, the high legislative branch of the four Allied 
I owers now controlling Germany. (Control Council Law No. 10 of 20lh 
December, 1945.) The Judges were legally appointed by the Military Governor 
and the later act of the President of the United States in respect to this was 
nothing more than a confirmation of the appointments by the Military 
Governor. The Tribunal administers international law. It is not bound by 
i lie general statutes of the United States or even by those parts of its Constitution 
wmch relate to courts of the United Slates. 

Some safeguards written in the Constitution and statutes of the United 
'vs as to persons charged with crime, among others such as the presumption 
i . innocence, ihc rule that conviction is dependent upon proof of the crime 
^■‘.Hgvd bevond a reasonable doubt, and the right of the accused to be advised 
Jc!en dvd by counsel, are recognised as binding on the Tribunal as they 
; ;; rec '"?nised by the International Military Tribunal (I.M.T.). This is not 
o! '.heir inclusion in the Constitution and statutes of the United States 
UI ~vat'se they are deeply ingrained in our Anglo-American system of 
jurisprudence as principles of a fair trial.’' 

5s to thv admissibility of hearsay evidence and affidavits, the Tribunal gave 

ihc following general ruling: 

i ^ la " !r ' a * ^ 1 0cs not necessarily exclude hearsay testimony and ex parte 
■ u\ i s. an exclusion and acceptance of such matters relate to procedure and 
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procedure is regulated for the Tribunal by Article VII of Ordinance No. 7 
issued by order of the Military Government and effective from 18th October, 
1946. By this Article, the Tribunal is freed from the restraints of the common 
law rules of evidence and given wide power to receive relevant hearsay and 
ex parte affidavits as such evidence was received by the International Military 
Tribunal. The Tribunal has followed that practice here.” 

As to the substantive law administered, the Tribunal declared: 

“The Tribunal is giving no e.v post facto application to Control Council 
Law No. 10. It is administering that law as a statement of international law 
which previously was at least partly uncodified. Codification is not essential 
to the validity of law in our Anglo-American system. No act is adjudged 
criminal by the Tribunal which was not criminal under international law as it 
existed when the act was committed. 

“ To the extent required by Article 10 of Military Government Ordinance 
No. 7, the Tribunal is bound by the judgment of the International Military 
Tribunal (hereinafter referred to as I.M.T.) in Case No. 1 against Goering 
et ai, but we shall indulge in no implications therefrom to the prejudice of the 
defendants against whom the judgment would not be res judicata except lor 
this Article. There is no similar mandate either as to findings of fact or 
conclusions of law contained in judgments of co-ordinate Tribunals. The 
Tribunal will take judicial notice of the judgments but will treat them as 
advisory only.” 

(ii) The Question of the Criminal Responsibility of Individuals in General for 
such Breaches of International Law as Constitute Crimes 

The Tribunal expressed its opinion upon this question in the following 
words: 

“ It is noteworthy that the defendants were not charged with planning, 
preparation, initiation or waging a war of aggression or with conspiring or 
co-operating with anyone to that end. Except as to some of Steinbrinck s 
activities the accused were not officially connected with Nazi Government, 
but were private citizens engaged as business men in the heavy industry of 
Germany. Their counsel, and Flick himself in his closing unsworn statement, 
contended that in their persons industry itself is being persecuted. They had 
some justification for so believing since the Prosecution at the very beginning 
of the trial made this statement: 

‘ The defendants in this case are leading representatives of one of the 
two principal concentrations of power in Germany, in the final analysis, 
Germany's capacity for conquest derived from its heavy industry and 
attendant scientific techniques, and from its millions of able-bodied men, 
obedient, amenable to discipline and overly susceptible to panoply and 
fanfare. Krupp, Flick, Thyssen and a few others swayed the industrial 
group: Beck, von Fritsch, Runstedt and other martial exemplars ruled 
the military clique. On the shoulders of these groups Hitler rode to 
power, and from power to conquest.’ 

“ But the Prosecution made no attempt to prove this charge and when the 
accused presenting their case prepared to call witnesses to disapprove it. the 
Tribunal excluded the testimony. 
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• r i k mi >n ol the responsibility of individuals for such breaches of 
•mi- .ll.iv .is constitute crimes, has been widely discussed and is settled 
. p.!' ; \ i judgment of the I.M.T. It cannot longer be successfully main- 
international law is concerned only with the actions of sovereign 

.... - • d pri>\ ides no punishment for individuals. 

. -n..-,-national law imposes duties and liabilities upon individuals as 

..•'I ri Sates has long been recognised. In the recent case of £.v Parte 
' -42. 11 7 L .S. I, 63 S.Ct. 2, 87 L. Ed. 3) before the Supreme Court of 
ilu i inicd Stau-s. persons were charged during the war with landing in the 
: i ited States for purposes of spying and sabotage. The late Chief Justice 

■ i»c. speaking for the Court, said: 

• From the very beginning of its history this Court has applied the law 
"f war as including that part of the law of nations which prescribed for 
the conduct of war, the status, rights and duties of enemy nations as well 
as enemy individuals." (Judgment of I.M.T.) 

Bui the International Military Tribunal was dealing with officials and 
agencies of the State, and it is argued that individuals holding no public 
offices and not representing the State, do not, and should not, come within 
th: class of persons criminally responsible for a breach of international law. 
It is asserted that international law is a matter wholly outside the W'ork, 
interest and knowledge of private individuals. The distinction is unsound. 
International law, as such, binds every citizen just as does ordinary municipal 
law. Acts adjudged criminal when done by an officer of the Government are 
criminal also when done by a private individual. The guilt differs only in 
magnitude, not in quality. The offender in either case is charged with personal 
wrong and punishment falls on the offender in propria persona. The application 
ot international law to individuals is no novelty. (See The Nuremberg Trial 
and l M'/r vnv War , by Sheldon Glueck, Chapter V, pp. 60-67 inclusive, and 
cases there cited.) There is no justification for a limitation of responsibility 
to public officials.” 

dii) Count One: The Admissibility and Relevance of the Defence of Necessity 

li appears from the evidence relating to Count One that the accused were 
conscious ol the tact that it was both futile and dangerous to object to the 
allocation ol slave labourers and prisoners of war. It was known that any 
cmild be construed as tending to hinder or retard the war economy 
" ” : " L-S 01 t * 1c ffeich would be construed as sabotage and would be treated 
1 " inary and severe penalties, sometimes resulting in the imposition of 
a . • i„e, I here were frequent examples of severe punishments imposed 
tor inlractions. 

If ’It -aing paragraphs set out the Tribunal's attitude to the accused's 

pita Oi necessity: 

■ R'-socnizing the criminality of the Reich labour programme^) as such, 
' lL ''/ 1 ' remaining lor our decision with respect to this Count is 

L lu llK oJcndants are guilty of having employed conscripted foreign 
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workers, concentration camp inmates or prisoners of war allocated to them 
through the slave-labour programme of the Reich under the circumstances of 
compulsion under which such employment came about. These circumstances 
have hereinbefore been discussed. The Prosecution has called attenton to the 
fact that defendants Walter Funk and Albert Speer were convicted by the 
International Military Tribunal because of their participation in the slave- 
labour programme. It is clear, however, that the relation of Speer and Funk 
to such programme differs substantially from the nature of the participation 
in such programme by the defendants in this case. Speer and Funk were 
numbered among the group of top public officials responsible for the slave- 
labour programme. 

“We are not unmindful of the provision of paragraph 2 of Article II of 
Control Council Law No. 10, which states that: 

4 2. Any person without regard to the nationality or the capacity in 
which he acted, is deemed to have committed a crime as defined in 
paragraph 1 of this Article, if he w as (a) a principal or ( b ) was an accessory 
to the commission of any such crime or ordered or abetted the same or 
(c) took a consenting part therein or (</) was connected with plans or 
enterprises involving its commission... . ’ 

nor have we overlooked the provision in paragraph 4, subdivision (/>) of 
Article II of such Control Council Law No. 10, which states: 

4 ( b) The fact that any person acted pursuant to the order of his 
Government or of a superior does not free him from responsibility for a 
crime, but may be considered in mitigation.' 

44 In our opinion, it is not intended that these provisions are to be employed 
to deprive a defendant of the defence of necessity under such circumstances as 
obtained in this case with respect to defendants Steinbrinck, Burkart, Kaletsch 
and Terberger. This Tribunal might be reproached for wreaking vengeance 
rather than administering justice if it were to declare as unavailable to 
defendants the defence of necessity here urged in their behalf. This principle 
has had wide acceptance in American and English courts and is recognised 
elsewhere. 

44 Wharton’s Criminal Law , Vol. I, Chapter VII, subdivision 126, contains 
the following statement with respect to the defence of necessity, citing cases 
in support thereof: 

4 Necessity is a defence when it is shown that the act charged was done 
to avoid an evil both serious and irreparable: that there was no other 
adequate means of escape: and that the remedy was not disproportioned 
to the evil.' 

44 A note under subdivision 384 in Chapter XIII, Wharton s Criminal Law. 
Vol. I, gives the underlying principle of the defence of necessity as follows: 

“ ‘ Necessity forcing man to do an act justifies him. because no man 
can be guilty of a crime without the will and intent in his mind. When a 
man is absolutely, by natural necessity, forced, his will docs not go along 
with the act. Lord Mansfield in Stratton s Case, 21, How. St. Tr. (Eng.) 
1046-1223.’ 
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"The Prosecution, on final argument, contended that the defendants are 
barred from interposing the defence of necessity. In the course of its argument, 
the Pr. <secu!ion referred to paragraph 4. subdivision (b), of Article II of Control 

Council Law No. 10, and stated: 

“ ‘ This principle has been most frequently applied and interpreted in 

military cases.. .. ’ 

“ further on in the argument, it was said: 

The defendants in this case, as they have repeatedly and plaintively 
told us. were not military men or Government officials. None of the acts 
- ith which they are charged under any Count of the Indictment were 
committed under “ orders ” of the type we have been discussing. By 
their oven admissions, it seems to us they are in no position to claim the 
benefits of the doctrine of “ superior orders ” even by way of mitigation.’ 

" The foregoing statement was then closely followed by another, as follows: 

" ' The defence of “ coercion ” or “ duress ” has a certain application 
in ordinary civilian jurisprudence. But despite the most desperate efforts, 
the defendants have not, we believe, succeeded in bringing themselves 
within the purview of these concepts.' 

I he Prosecution then asserted that this defence has no application unless 
the defendants acted under what is described as ‘clear and present danger’. 
Reference was made to certain rules and cases in support of such position. 

“ The evidence with respect to defendants Steinbrinck, Burkart, Kaletsch 
and I erberger in our opinion, however, clearly established that there was in 
the present case clear and present danger' within the contemplation of that 
phrase. We have already discussed the Reich reign of terror. The defendants 
lived within the Reich. The Reich, through its hordes of enforcement officials 
and secret police was always' present ’ ready to go into instant action and to 
mete out savage and immediate punishment against anyone doing anything 
that could be construed as obstructing or hindering the carrying out of 
Governmental regulations or decrees. 

In considering the application of rules to the defence of necessity, attention 
may well be called to the following statement: 

I he law of cases of necessity is not likely to be well furnished with 
precise rules; necessity creates the law, it supersedes rules, and whatever 
is reasonable and just in such cases is likewise legal. It is not to be 
considered as matter of surprise, therefore, if much instituted rule (sic) 
is not to be found on such subject.’ (Wharton's Criminal Law, Vol. I, 
L hapter VII, subdivision 126 and cases cited.) 

In this case, in our opinion, the testimony establishes a factual situation 
which makes clearly applicable the defence of necessity as urged in behalf of 
the dclendants Steinbrinck, Burkart, Kaletsch and Terberger. 

The active steps taken by Weiss with the knowledge and approval of Flick 
to procure for the Linke-Hofmann Werke increased production quota of 
Ireight cars which constitute military equipment within the contemplation of 
t te Hague C onvention, and Weiss’s part in the procurement of a large number 
0 “ ussian prisoners of war for work in the manufacture of such equipment 
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deprive the defendants Flick and Weiss of the complete defence of necessity. 

In judging the conduct of Weiss in this transaction, we must, however, remember 
that obtaining more materials than necessary was forbidden by the authorities 
just as short in filling orders was forbidden. The war effort required all 
persons involved to use all facilities to bring the war production to its fullest 
capacity. The steps taken in this instance, however, were initiated not in 
Governmental circles but in the plant management. They were not taken as a 
result of compulsion or fear, but admittedly for the purpose of keeping the plant 
as near capacity production as possible.” 

(iv) Spoliation and Plunder of Occupied Territories as a War Crime: Articles 
45, 46, 47, 52 and 55 of the Hague Regulations of 1907 

After having summed up the evidence submitted with regard to Count Two, 
the Tribunal went on to discuss the legal questions involved in the following 
words: 

" I.M.T. dealt with spoliation under the title ‘ Pillage of Public and Private 
Property ’. Much that is said therein has no application to this case. No 
defendant is shown by the evidence to have been responsible for any act of 
pillage as that word is commonly understood. . .. 

“ No crimes against humanity are here involved. Nor are war crimes except 
as they may be embodied in the Hague Regulations. The Prosecution so 
admits in its concluding brief, saying: ‘Thus, the charge amounts to, and it 
need only be proved, that the defendants participated in the systematic plunder 
of property which was held to be in violation of the Hague Regulations . 
The words ‘ systematic plunder’ came from the I.M.T. judgment. They are 
not very helpful in enabling us to point to the specific regulations which 
defendant’s acts are supposed to violate. 

“In the listed Articles we find that ‘private property . . . must be 
respected... ’ and ‘ cannot be confiscated ’. 46, * Pillage is formally forbidden . 
47. There is nothing pertinent in 48, 49, 40 and 51. From 52 I.M.T. gets some 
of the language of its judgment. The Article reads: 

“ ‘ Requisitions in kind and services shall not be demanded Irom 
municipalities or inhabitants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such a 
nature as not to involve the inhabitants in the obligation of taking part 
in military operations against their own country. 

“ ‘ Such requisitions and services shall only be demanded on the 
authority of the commander in the locality occupied. 

“ ‘ Contributions in kind shall as far as possible be paid for in cash; 
if not, a receipt shall be given and the payment of the amount due shall 
be made as soon as possible.’ 

“ We quote also, as bearing on the questions before us. Article 53. 

“ ‘ An army of occupation can only take possession of cash, tunds anti 
realisable securities which are strictly the property of the State, depots of 
arms, means of transport, stores and supplies, and generally all moveable 
property belonging to the State which may be used for military operations. 
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“ ‘ AU appliances, whether on land, at sea, or in the air, adapted for 
the transmission of news, or for the transport of persons or things 
exclusive of cases governed by naval law, depots or arms and, generally^ 
all kinds of ammunition of war, may be seized, even if they belong to 
private individuals, but must be restored and compensation fixed when 
peace is made.' 

Submarine cables, treated in 54, and properties referred to in 56 are not 
here involved. This leaves only 55, which reads: 

"‘The occupying State shall be regarded only as administrator and 
usufructuary of public buildings, real estate, forests and agricultural 
estates belonging to the hostile State, and situated in the occupied country. 
It must safeguard the capital of these properties, and administer them in 
accordance with the rules of usufruct.’ 

“ From Articles 48, 49, 52, 53, 55 and 56, I.M.T. deduced that ‘ under the 
rules of war, the economy of an occupied country can only be required to bear 
the expenses ol the occupation, and these should not be greater than the 
economy of the country can reasonably be expected to bear ’. Following this 
lead the prosecution in the first paragraph of Count Two says that defendants’ 
acts bore no relation to the needs of the army of occupation and were out of 
all proportion to the resources of the occupied territories ’. A legal concept 
no more specific than this leaves much room for controversy when an attempt 
is made to apply it to a factual situation. This becomes evident when Rombach 
is considered.” 

(a) The Applic ation of the Hague Regulations to the Seizure and Management 
oj Private Property: Even if the Original Seizure of the Property is in itself 
not unlawful, its subsequent Detention from the Rightful Owners is unlawful 
and amounts to a W ar Crime: The Plea of Military Necessity 

The judgment recalls that the Rombach plant was a private property, owned 
by a French corporation dominated by the Laurent family. After having 
commented on the evidence which showed that the trustee left the property 
intact and even in a better condition than when it was taken over, the judgment 
continues: 

“ The seizure of Rombach in the first instance may be defended upon the 
ground of military necessity. The possibility of its use by the French, the 
absence of responsible management and the need for finding work for the idle 
population are all factors that the German authorities may have taken into 
consideration. Military necessity is a broad term. Its interpretation involves 
the exercise of some discretion. If after seizure the German authorities had 
treated their possession as conservatory for the rightful owners’ interests, little • 
fault could be found with the subsequent conduct of those in possession. 

“ But some time after the seizure the Reich Government in the person of 

SM^, P M n r tent ' ary 1 f ° r ‘ hC F ° Ur Year Plan ’ manifested the intention 
that it should be operated as the property of the Reich. This is clearly shown 
by the quoted statement in the contract which Flick signed. It was, no doubt 
Goering s intention to exploit it to the fullest extent for the German war effort 

rL hu T b e a ‘ th u intent Was shared hy Flick - Certainly what was 
done by his company in the course of its management falls far short of such 
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exploitation. Flick’s expectation of ownership caused him to plough back 
into the physical property the profits of operation. This policy ultimately 
resulted to the advantage of the owners. In all of this we find no exploitation 
either for Flick’s present personal advantage or to fulfil the aims of Goering." 

The judgment then continues: 

" While the original seizure may not have been unlawful, its subsequent 
detention from the rightful owners was wrongful. For this and other damage 
they may be compensated. Laurent, as a witness, told of his intention to claim 
reparations. For suggesting an element of damage ot which he had not 
thought, he thanked one of the defendant’s Counsel. It may be added that he 
agreed with Counsel that the factory had not been * mismanaged or ransacked 

” But there may be both civil and criminal liability growing out of the same 
transaction. In this case Flick’s acts and conduct contributed to a violation ot 
Hague Regulation 46 that is, that private property must be respected. Ol 
this there can be no doubt. But his acts were not w thin his know ledge intended 
to contribute to a programme of ‘ systematic plunder' conceived by the Hitler 
regime and for which many of the major war criminals have been punished. 

If they added anything to this programme of spoliation, it was in a very small 
degree. 

“ The purpose of the Hague Convention, as disclosed in the Preamble of 
Chapter II, was ‘ to revise the general laws and customs of war, either w ith a 
view to defining them with greater precision or to confine them within such 
limits as would" mitigate their severity so tar as possible ’. It is also stated 
that ‘ these provisions, the wording of which has been inspired by a desire to 
diminish the evils of war, as far as military requirements will permit, are intended 
to serve as a general rule of conduct for the belligerents in their mutual relations 
and in their relations with the inhabitants ’. This explains the generality ol 
the provisions. They were written in a day when armies travelled on loot, in 
horse-drawn vehicles and on railroad trains; the automobile was in its Ford 
Model T stage. Use of the airplane as an instrument of war was merely a 
dream. The'atomic bomb was beyond the realms of imagination. Concen- 
tration of industry into huge organisations transcending national boundur.e 
had barelv begun. Blockades were the principal means ot economic warfare . 

• Total warfare ’ only became a reality in the recent conflict^ These develop¬ 
ments make plain the necessity of appraising the conduct of defendants with 
relation to the circumstances and conditions of their environment Guilt or 
the extent thereof, may not be determined theoretically or abstractly. Reason¬ 
able and practical standards must be considered. 

In its adjudgment of the accused’s individual responsibility in connection 
with the seizure and management of the Rombach plant, the judgmen 
concludes: 

“ h was stated in the beginning that responsibility of an individual for 
infractions of international law is not open to question In dealing with 
property located outside his own State, he must be expected to ascertain and 
keep within the applicable law. Ignorance thereof will not excuse guilt but 
may mitigate punishment. The Tribunal will find defendant Flick guilty in 
respect to the Rombach matter but will take fully into consideration in fixing 
his punishment all the circumstances under which he acted. 
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“ Weiss. Burkart and Kaletsch had minor roles in this transaction. They 
were Flick's salaried employees without capital interest in his enterprises. 
They furnished him with information and advice. But the decisions were his. 
He alone could gain or lose by the transaction. They did not conspire with 
him or State officials in any plan of * systematic plunder ’. We cannot see in 
their conduct any culpability for which they should now be punished.” 

(b) The Application of the Hague Regulations to the Seizure and Management 
of State Property: The Occupant has a Usufructuary Right in such Property 

As to the legal questions involved in connection with the seizure and manage¬ 
ment of the Vairogs and Dnjepr Stahl plants, the Tribunal held: 

These activities stand on a different legal basis from those at Rombach. 
Both properties belonged to the Soviet Government. The Dnjepr Stahl 
plant had been used for armament production by the Russians. The other 
was devoted principally to production of railroad cars and equipment. No 
single one of the Hague Regulations above quoted is exactly in point, but 
adopting the method used by I.M.T., we deduce from all of them, considered 
as a whole, the principle that State-owned property of this character may 
be seized and operated for the benefit of the belligerent occupant for the 
duration of the occupancy. The attempt of the German Government to 
seize them as the property of the Reich of course was not effective. Title 
was not acquired nor could it be conveyed by the German Government. 
The occupant, however, had a usufructuary privilege. Property which the 
Government itself could have operated for its benefit could also legally be 
operated by a trustee. We regard as immaterial Flick's purpose ultimately 
to acquire title. To covet is a sin under the Decalogue but not a violation 
of the Hague Regulations nor a war crime. We have already expressed our 
views as to the evacuation of moveables from these plants. Weiss con¬ 
gratulated the manager of Vairogs upon his success in moving out machinery 
and equipment. In this we see nothing incriminating since Weiss neither 
had nor attempted to exercise any control of the evacuation and learned of 
it only after it was accomplished. We conclude, therefore, that there was no 
criminal offence for which any of the defendants may be punished in 
connection with Vairogs and Dnjepr Stahl.” 

(c) The Application of the Hague Regulations to the Alleged Spoliation in 
General of the Economy of an Occupied Territory by the Accused Steinbrinck 
in his Capacities as Commissioner for Steel and Coal in Luxembourg , 
Belgium , Holland and Northern France 

In this connection, the Tribunal felt satisfied that there was no criminality 
in the way in which the accused had performed his duties.^) 

<v) Tl,e Charge of Crimes against Humanity: The Omission from Control 
Council Law No. 10 of the Modifying Phrase “in execution of or in 
connection with any Crime within the Jurisdiction of the Tribunal" 
{ found in Article 6 (a) of the Charter attached to the London Agreement 
0 / 8//1 August , 1945) does not widen the scope of Crimes against Humanity 
in the Opinion of this Tribunal: Offences against Jewish Property such as 
charged under Count Three are not Crimes against Humanity 


As has been seen,(‘) the evidence submitted in connection with the charge 
under Count Three dealt exclusively with four separate transactions by which 
the Flick interests acquired industrial property formerly owned or controlled 
by Jews. Three were outright sales. In the fourth there was an expropriation 
by the Third Reich from which afterwards the Flick interests and others 
ultimately acquired the substance of the property. The Tribunal found it 
proved that all four transactions were in fact completed before 1st September, 
1939. The judgment then turned to the legal questions involved. 

{a) The Legal Effect of the Omission from Control Council Law No. 10 of the 
Modifying Phrase “ in execution of or in connection with any crime 
within the jurisdiction of the Tribunal ”, f ound in Article 6 (a) oj the Charter 
attached to the London Agreement ofith August, 1945 

The judgment states: 

“ In the I.M.T. trial the Tribunal declined to take jurisdiction of crimes 
against humanity occurring before 1st September, 1939, basing its ruling on 
the modifying phrase ‘ in execution of or in connection with any crime within 
the jurisdiction of the Tribunal’ found in Article 6 (a) of the Charter attached 
to the London Agreement of 8 th August, 1945. It is argued that the omission 
of this phrase from Control Council Law No. 10 evidences an intent to 
broaden the jurisdiction of this Tribunal to include such crimes. We find 
no support for the argument in express language of Law No. 10. To reach 
the desired conclusion its advocates must resolve ambiguity by a process of 
statutory construction. Jurisdiction is not to be presumed. A Court should 
not reach out for power beyond the clearly defined bounds of its chartering 
legislation. 

“ Law No. 10 was enacted on 20th December, 1945, but not all of its 
content was written at that time. Article I expressly states: 

“'The Moscow Declaration of 30th October, 1943, "Concerning 
Responsibility of Hitlerites for Committed Atrocities " and the London 
Agreement of 8 th August, 1945, “ Concerning Prosecution and Punish¬ 
ment of Major War Criminals of the European Axis ” are made integral 
parts of this Law.’ 

“ The Charter was not merely attached to the London Agreement, but by 
Article II thereof, was incorporated therein as an ' integral part . The 
construction placed on the Charter by I.M.T. can hardly be separated there¬ 
from. These documents constitute the chartering legislation of this Tribunal. 
The only purpose of the London Agreement was to bring to trial ‘ war 
criminals 

After observing that the words ‘ war criminals ’ were to be found in many 
sections of the London Agreement, the judgment goes on: 

“ The only purpose of the Charter was to bring to trial ‘ major war 
criminals ’. We conceive the only purpose of this Tribunal is to bring to 
trial war criminals that have not already been tried. Implicit in all this 
chartering legislation is the purpose to provide for punishment of crimes 


(’)See the relevant summary of evidence, on pp. 13-14. 


(’) See p. 14. 
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committed during the war or in connection with the war. We look in vain 
for language evincing any other purpose. Crimes committed before the war 
and having no connection therewith were not in contemplation. 

“ To try war crimes is a task so large, as the numerous prosecutions prove, 
that there is neither necessity nor excuse for expecting this Tribunal to try 
persons for offences wholly unconnected with the war. So far as we are 
advised no one else has been prosecuted to date in any of these Courts, 
including I.M.T., for crimes committed before and wholly unconnected with 
the war. We can see no purpose nor mandate in the chartering legislation 
ol this Tribunal requiring it to take jurisdiction of such cases. 

" There wus no pleading questioning jurisdiction until the conclusion of 
the evidence. During the long trial the conduct of defendants claimed to 
incriminate them under Count Three was explored meticulously and 
exhaustively by Prosecution and Defence. Hundreds of documents and 
volumes of oral testimony are before the Tribunal. Under the circumstances 
we make the following statements on the merits relating to this Count with 
lull appreciation that statement as to the merits are pure dicta where a finding 
of lack of jurisdiction is also made.” 

(/>) The Law in Force al the Time when the Acts were Committed Governs the 
Question of their Legality; the Definition of Crimes against Humanity 

The judgment then continues: 

'• The law- existing when the defendants acted is controlling. To the extent 
that Law No. 10 declares or codifies that law, and no further, is this Tribunal 
willing to go. Under the basic law of many States the taking of property 
by the sovereign, without just compensation, is forbidden, but usually it is 
not considered a crime. A sale compelled by pressure or duress may be 
questioned in a court of equity, but. so far as we are informed, such use of 
pressure, even on racial or religious grounds, has never been thought to be a 
crime against humanity. A distinction could be made between industrial 
property and the dwellings, household furnishings and food supplies of a 
persecuted people. In this case, however, we are only concerned with 
industrial property, a large portion of which (ore and coal mines) constitutes 
natural resources in which the State has a peculiar interest.” 

The judgment continues: 

“Jurists and legal writers have been and are presently groping for an 
adequate inclusive definition or crimes against humanity. Donnedieu de 
Vabres recently said: ‘ The theory of “crimes against humanity "is dangerous- 
dangerous for the peoples by the absence of precise definition (our emphasis), 
dangerous for the States because it offers a pretext to intervention by a State 
in the internal affairs of weaker States.( l ) The VIII Conference for the 
Unification of Penal Law held at Brussels 10th and 11th July, 1947 in which 
the United States of America took part, endeavoured to formulate a definition. 
In none of the drafts presented was deprivation of property included. Eugene 


< l ) The Judgment of Nuremberg and the Principle of Legality of Offences and Penalties 

SKS ftt p RC 22 CW ° f Penal Uw and ° fCriminOl0gy in Brussels > 
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M. Arroneau's definition, referred to in the report of the proceedings, 
specified, * harm done on racial, national, religious or political grounds 
to liberty or the life of a person or group of persons, etc. ’ (our emphasis). 
Mentioned in the proceedings was a section from a Brazilian law decree of 
18th May, 1938, to the effect that it is an offence ‘ to incite or prepare an 
attempt upon the life of a person or upon his goods, for doctrinaire, political 
or religious motives with penalty from two to five years’ imprisonment. 
The Brazilian representative, ignoring the purport of the phrase ‘ or upon 
his goods ', himself submitted a definition to the conference reading: ‘ Any 
act or omission which involves a serious threat of violence, moral or physical, 
against anyone by reason of his nationality, race or his religion, philosophical 
or political opinion, is considered as a crime against humanity ’. A resolution 
was adopted evidencing agreement that: 

" ' Any manslaughter or act which can bring about death, committed 
in peace-time as well as in war-time, against individuals or groups of 
individuals, because of their race, nationality, religion or opinions, 
constitutes a crime against humanity and must be punished as 
murder. 

•• But from the report of the conference proceedings this seems to have 
been the extent of agreement. 

" In the opening statement of the prosecution are listed numerous instances 
of foreign intervention or diplomatic representations objecting to mis¬ 
treatment of a population by its own rulers. It may be that incidental to 
those persecutions the oppressed peoples lost their homes, household goods 
and investments in industrial property, but so far as we are aware the outcrv 
by the other nations was against the personal atrocities not the loss ol 
possessions. We believe that the proof does not establish a crime against 
humanity recognised as such by the law of nations when defendants weri. 
engaged in the property transactions here under scrutiny. 

“ The Prosecution in its concluding argument contends that the contrary 
has been decided in the I.M.T. judgment. We find nothing therein in conflict 
with our conclusion. That Tribunal mentioned economic discrimination 
against the Jews as one of numerous evidentiary facts from which it reached 
the conclusion that the Leadership Corps was a criminal organisation 
Similarly when dealing with the question of Frick's guilt of war crimes and 
crimes against humanity, it mentioned anti Semitic laws dratted, signed and 
administered by Frick. These led up to his final decree placing Jews 
• outside the law ’ and handing them over to the Gestapo, which was the 
equivalent to an order for their extermination. Likewise in the cases ol 
Funk and Seyss-Inquart, anti-semitic economic discrimination is cited as 
one of several facts from which it is concluded that he was a war criminal. 
But it nowhere appears in the judgment that I.M.T. considered, much less 
decided, that a person becomes guilty of a crime against humanity merely by* 
exerting anti-semitic pressure to procure by purchase or through State 
expropriation industrial property owned by Jews. 

“ Not even under a proper construction of the section of Law No. 10 
relating to crimes against humanity, do the facts warrant conviction. The 
“ atrocities and offences' listed therein, ‘ murder, extermination ', etc., are 
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all offences against the person. Property is not mentioned. Under the 
doctrine of ejusdem generis the catch-all words 4 other persecutions ' must be 
deemed to include only such as affect the life and liberty of the oppressed 
peoples. Compulsory taking of industrial property, however reprehensible, 
is not in that category.” 

The Tribunal added: 

“ The presence in this section of the words 4 against any civilian popula¬ 
tion recently led Tribunal III to 4 hold that crimes against humanity as 
defined in Control Council Law No. 10 must be strictly construed to exclude 
isolated cases of atrocity or persecution whether committed by private 
individuals or by Governmental authority ’. U.S.A. vs. Altstoetter et al, 
decided 4th December, 1947. The transactions before us, if otherwise 
within the contemplation of Law No. 10 as crimes against humanity, would 
be excluded by this holding." 

(vi) Membership of Criminal Organisations 

The judgment considered together Counts Four and Five. The latter 
charged the accused Steinbrinck with membership subsequent to 
1st September. 1939, in the S.S. The gist of Count Four was that as members 
or the Himmler Circle of Friends, the accused Flick and Steinbrinck, with 
knowledge of the criminal activities of the S.S., contributed funds and 
influence to its support. 

(«) The Factual and Mental Prerequisites for Individual Criminal Responsibility 

for Membership in and Financial Support of the S.S. 

The judgment states that the 44 basis of liability of members of the S.S. 
as declared by I.M.T., is that after 1st September, 1939, they 4 became or 
remained members of the organisation with knowledge that it was being used 
for the commission of acts declared criminal by Article 6 of the Charter, or 
were personally implicated as members of the organisation in the commission 
of such crimes, except, however, those who were drafted into membership 
by the Slate in such a way as to give them no choice in the matter and who 
had committed no such crimes \ Steinbrinck was a member of the S.S. 
from 1933 to the time of the German collapse. There is no evidence that he 
was personally implicated in the commission of its crimes. It is not contended 
that he was drafted into membership in such a way as to give him no choice. 
His liability therefore must be predicated on the fact that he remained a 
member after 1st September, 1939, with knowledge that 4 it was being used 
lor the commission of acts declared criminal \ 

I.M.T. also found 4 that knowledge of these criminal activities was 

sufficiently general to justify declaring that the S.S. wasacriminal organisation 

to the extent . . . later described in the judgment, namely, that 4 the S.S. 
was utilised for purposes which were criminal under the Charter, involving 
the persecution and extermination of the Jews, brutalities and killings in 
concentration camps, excesses in the administration of occupied territories, 
the administration of the slave-labour programme and the mistreatment 
and murder of prisoners of war 
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i/>) The Burden of Prooffor the Factual and Mental Qualifications of Criminal 
Responsibility in Connection with Membership in the S.S. subsequent to 
\st September, 1939, rests entirely with the Prosecution 

The judgment states: 

•' Relying upon the I.M.T. findings above quoted the Prosecution took 
ihe position that it devolved upon Steinbrinck to show that he remained a 
member without knowledge of such criminal activities. As we have stated 
in the beginning, the burden was all the lime upon the Prosecution. But in 
the face of the declaration of I.M.T. that such knowledge was widespread 
we cannot believe that a man of Steinbrinck’s intelligence and means of 
acquiring information could have remained wholly ignorant of the character 
of the S.S. under the administration of Himmler.'X 1 ) 

(c) Financial Support to a Criminal Organisation (S.S.) is in itself a Crime 
subject to the Contributor having Knowledge of the Criminal Aims and 
Activities of that Organisation 

The judgment gave its opinion on this question in the following words: 

" One who know ingly by his influence and money contributes to the support 
thereof must, under settled legal principles, be deemed to be, if not a principal, 
certainly an accessory to such crimes. So there can be no force in the 
argument that when, from 1939 on, these two defendants were associated 
with Himmler and through him with the S.S. they could not be liable because 
there had been no statute nor judgment declaring the S.S. a criminal organi¬ 
sation and incriminating those who were members or in other manner 
contributed to its support. 

(vii) General Remarks on the Mitigation of Punishment 

Towards the end of its judgment the Tribunal made the following remarks 
regarding the circumstances which ought to be considered in mitigation of 
the punishment :(-) 

" There is considerable to be said in mitigation. Their fear of reprisals 
has already been mentioned. In that respect Flick was the more vulnerable. 
He had backed Hindenburg with large sums when in 1932 he defeated Hitler 
for election to the Reich presidency This doubtless was not forgotten. 
To Flick’s knowledge his telephone conversation* were subjected to wire 
tapping. He had other reasons to believe his position with party leaders, 
and particularly Himmler, was none too secure. Steinbrinck, however, as 
an outstanding naval officer of the first World War. respected and admired 
bv the public, had a more favourable position. This very respectability was 
responsible for his membership in the S.S. He did not seek admission. His 
membership was honorary. But the honour was accorded to the S.S rather 
than to Steinbrinck. During the entire period or his membership he had but 
two official tasks. The first was to attend, and perhaps stimulate the 
attendance of the Generals, at a meeting at Godesberg in 1933 when they 

I ‘l The extent of the accused’s Steinbrinck’s knowledge and ihe part he played with such 
knowledge will be clear from the evidence previously reported under Counts Four and Five. 

(*) Compare similar passages in the Hostages Trial, Vol. VIII of this scries, pp. 74-75. 
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were convened with heads of the party, the S.A. and the S.S. to be addressed 
by Hitler. The second was to escort the family of Hindenburg at his funeral. 
The S.S. uniform, doubtless worn on these occasions, was also helpful to 
Steinbrinck in obtaining from the Wehrmacht compliance with his directives 
as Bekowest. He received two promotions in rank, the second to Brigade- 
fuehrer (Brigadier General), on his fiftieth birthday in 1938. Otherwise he 
had no duties, no pay and only casual connection with S.S. leaders. These 
activities do not connect him with the criminal programme of the S.S. But 
he may be justly reproached for voluntarily lending his good reputation to 
an organisation whose reputation was bad. 

“ Both defendants joined the Nazi Party, Steinbrinck earlier than Flick, 
but after seizure of power. Membership in it also was to them a sort of 
insurance. They participated in no party activities and did not believe in 
its ideologies. They were not pronouncedly anti-Jewish. Each of them 
helped a number of Jewish friends to obtain funds with which to emigrate. 
They did not give up their church affiliations. Steinbrinck was in Pastor 
Niemoller's congregation and interceded twice to prevent his internment. 
He succeeded first through Goering. When Niemoller was again arrested 
Steinbrinck had an interview with Himmler, described at length in his testi¬ 
mony, and persuaded Himmler to ask for Niemoller’s release, which was 
refused by Hitler. 

“ Defendants did not approve nor do they now condone the atrocities of 
the S.S. It is unthinkable that Steinbrinck, a U-boat commander who risked 
his life and those of his crew to save survivors of a ship which he had sunk, 
would willingly be a party to the slaughter of thousands of defenceless persons. 
Flick knew in advance of the plot on Hitler's life in July, 1944, and sheltered 
one of the conspirators. These and numerous other incidents in the lives 
of these defendants, some of which involved strange contradictions, we must 
consider in fixing their punishment. They played but a small part in the 
criminal programme of the S.S., but under the evidence and in the light of 
the mandate of Ordinance 7, giving effect to the judgment of I.M.T., there 
is in our minds no doubt of guilt.” 

(viii) The Findings of the Tribunal 

The accused Flick was found guilty on Counts One, Two and Four. 

The accused Steinbrinck was found guilty on Counts Four ar.d Five. 

The accused Burkart, Kaletsch and Terberger were all acquitted on the 
Counts in which they were charged, except Count Three which was dismissed. 

(ix) The Sentences 

The accused Flick, Steinbrinck and Weiss were sentenced to imprisonment 
for 7, 5 and 3), years respectively. 

The Tribunal ruled that periods already spent by the accused in confinement 
belore and during the trial be credited them with the effect that a corre¬ 
sponding part of the terms of imprisonment imposed be regarded as already 
served. 

The sentences passed were confirmed by the Military Governor of the 
United Stales Zone of Germany. 
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B. NOTES ON THE CASE 


I. L'NITED STATES MILITARY TRIBUNALS NOT BOUND BY RULES Ot PROCEDURE 
APPLIED IN UNITED STATES COURTS 


The Tribunal trying Flick and others stressed that it was administering 
international law and was “ not bound by the general statutes of the United 
States or even by those parts of its constitution which relate to courts of the 
United States ”, If certain rights were guaranteed to the accused it was 
" not because of their inclusion in the Constitution and statutes of the United 
States but because they are deeply ingrained in our Anglo-American system 
of jurisprudence and principles of a fair trial ”. 

This is not the only occasion on which stress was placed on the fact that 
United States Laws of Procedure are not binding on United States Military 
Tribunals: the fact was made particularly plain in the judgment of the 
Justice Trial .(') The Tribunal which delivered the latter judgment was said 
to be “ sitting by virtue of international authority ”, just as the Tribunal 
sitting in the Flick Trial claimed that it was “ not a court of the United 
States as that term is used in the Constitution of the United States or a 
court-martial or military commission, but “ an international tribunal estab¬ 
lished by the International Control Council ”. 

United States Military Commissions, which could not make a similar 
claim to an international legal basis (though all jurisdiction over war crimes 
is permitted under international law), are nevertheless similarly free from the 
obligation to apply United States law regarding procedure in the courts ol 
war-crime trials conducted by them, but apparently for a different reason. 
It seems reasonable to assume from the opinions delivered by the Supreme 
Court in the Yamasliita Trial that Articles 25 and 38 of the United State-' 
Articles of War do not apply to proceedings before United States Military 
Commissions simply because they have not been made applicable by the 
United States Congress, not because it was beyond the powers ol the latter 
to make them applicable/ 2 ) 

The Tribunal conducting the Flick Trial stated that certain rights were 
granted to the accused because they were “ deeply ingrained in our Anglo- 
American system of jurisprudence and principle ol a lair trial A word ol 
amplification could be added here. Article 111.2 of Control Council Law 
No. 10 lays down that “ The Tribunal by which persons charged with offences 
hereunder shall be tried and the rules and procedure thereof shall be deter¬ 
mined or designated by each Zone Commander for his respective zone . 


(’) See Vol. VI of these Reports, p. 49. 

(')See Vol IV of this series, pp. 44-46. Article 38 provides: " The President may, 
by regulations which he may modify from lime to time. Prescribe 
including modes of proof, in cases before courts-martial, court q • - 

commissions and other military tribunals, which regulations shall * , 

deem practicable, apply the rules of evidence generally recognisedI in the: tnal of criminal 
cases in the district courts of the United States: Provided. That nothing contrary to or 
inconsistent with these articles shall be so prescribed ... 
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In accordance with this Article, Ordinance No. 7 of the United States Zone 
provides in its Article IV that : 

“ In order to ensure fair trial for the defendants, the following procedure 
shall be followed: 

“ 0) A defendant shall be furnished, at a reasonable time before his 
trial, a copy of the Indictment, and of all documents lodged with the 
Indictment, translated into a language which he understands. The 
Indictment shall state the charges plainly, concisely and with sufficient 
particulars to inform defendant of the offences charged. 

“ (/>) The trial shall be conducted in, or translated into, a language 
which the defendant understands. 

" (c) A defendant shall have the right to be represented by Counsel 
of his own selection, provided such Counsel shall be a person qualified 
under existing regulations to conduct cases before the courts of defen¬ 
dant's country, or any other person who may be specially authorised 
by the Tribunal. The Tribunal shall appoint qualified Counsel to 
represent a defendant who is not represented by Counsel of his own 
selection. 

“ 00 Every defendant shall be entitled to be present at his trial 
except that a defendant may be proceeded against during temporary 
absences if in the opinion of the Tribunal defendant’s interests will not 
thereby be impaired, and except further as provided in Article VI(c). 
The Tribunal may also proceed in the absence of any defendant who has 
applied for and has been granted permission to be absent. 

“ (e) A defendant shall have the right through his Counsel to present 
evidence at the trial in support of his defence, and to cross-examine 
any witness called by the Prosecution. 

“ (/) A defendant may apply in writing to the Tribunal for the 
production of witnesses or of documents. The application shall state 
where the witness or document is thought to be located and shall also 
state the facts to be proved by the witness or the document and the 
relevancy of such facts to the defence. If the Tribunal grants the 
application, the defendant shall be given such aid in obtaining production 
of evidence as the Tribunal may order." 

2. LAW NO. 10 AS NOT constituting Ex Post Facto LAW 

In the Judgment in the Flick Trial it was stated that: “ The Tribunal is 
giving no ex post facto application to Control Council Law No. 10. It is 
administering that law as a statement of international law which previously 
was at least partly uncodified.(’) Codification is not essential to the validity 

I‘(The Judgment delivered in the Hostages Trial stressed that: “It is not essential that 
a crime be specifically defined and charged in accordance with a particular ordinance 
statute or treaty if it is made a crime by international convention, recognised customs and 
usages oj war or the general principles of criminal Justice common to civilised nations 
generally . See Vol. VIII. p 53 (italics inserted). The Judgment delivered in the 

J"°r Sl i reSS ! d ,hat: "Control Council Law No. 10 is but the codification 
*ind s>stermsation of already existing legal principles, rules and customs *\ 
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of law in our Anglo-American system ”.(') Similarly, the Tribunal which 

nducted the Justice Trial was at pains to show that “The Charter, the 
International Military Tribunal Judgment, and Control Council Law No. 10 
constitute authoritative recognition of principles of individual penal 
responsibility in international affairs, which, as we shall show, had been 
developing for many years.f 2 ) Its reasons with reference to Law No. 10 
may be summarised as follows: 

li) Control Council Law No. 10, together with Ordinance No. 7, provides 
• procedural means previously lacking for the enforcement within Germany 
of certain rules of international law which exist throughout the civilised 
world independently of any substantive legislation The development of 
international law does not depend upon the existence of world-w ide legislative 
and enforcing agency.( : ‘) 

(ii) General acceptance of a rule of international conduct need not be 
manifested by express adoption thereof by all civilised States.f*) 

(iii) Article II. 1(6) “ War Crimes ” of Law No. 10 required the Tribunal 
only “ to determine the content", “ under the impact of changing con¬ 
ditions ", of “ the rules by which war crimes are to be identified ”.( 5 ) 

(iv) “ Many of the laws of the Weimar era which were enacted for the 
protection of human rights have never been repealed. Many acts constituting 
war crimes or crimes against humanity as defined in Control Council Law 
No. 10 were committed or permitted in direct violation also ot the provisions 
of the German criminal law. It is true that this Tribunal can try no delendant 
merely because of a violation of the German penal code, but it is equally true 
that the rule against retrospective legislation, as a rule of justice and lair 
play, should be no defence if the act which he committed in violation of 
Control Council Law No. 10 was also known to him to be a punishable crime 
under his own domestic law.(') 


1 1 ) See p. 17. In their opening statement the Prosecution had expressed the lollowing 
view: “The definitions of crimes in Law No. 10. and the comparable definitions in the 
London Agreement and Charter of 8lh August, 1945. are statements and declarations ol 
what the law of nations was at that time and before that time. They do not create nc 
crimes: Article II or Law No. 10 states that certain acts are recognised as crimes. 
International law does not spring from legislation: it is a 'customary or common 
law which develops from the * usages established among civilised peoples and c 
' dictates of the public conscience \ As they develop, these usages and customs become 
the basis and reason for acts and conduct, and from time to time they arc recog - 
treaties, agreements, declarations and learned texts. The London t barter and Law i. ■ 
are important items in this stream of acts and declarations through which international 
law grows: they are way stations from which the outlook is both prospective an , 
spectivc, but they are not retroactive. Mr. Henry L. Stimson has recently C *P • ^ 

principles with admirable claritv (in The Nuremberg Trial: Landmark in Law. \>\A c 
Foreign Affairs . January . 1947): ' International law is not a body of authoritative^codesior 
statutes: it is the gradual expression, case by case, of the moral judgments ol Ihc ci t . 
world. As such, it corresponds precisely to the common law ot Anglo-America ■ 

We can understand the law of Nuremberg only if we see it for what * ,s ? BL 63 .,. 

in the book of international law, and not a formal enforcement ol codi ic c 

{*) See Vol. VI, pp. 35-36. 

I > See Vol. VI. pp. 34 and 37. and Vol. VIII. p. 53. In the Judgment in 
Trial it was also said that: " The specific enactments for the trial of war cnminals wh ch 
have governed the Nuremberg trials have only provided a machinery lor the actual 
application of international law theretofore existing . 

<*) See Vol. VI. p. 35. 

I 5 ) Ibid, p. 41. 

(*) Ibid. p. 43. 
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(v) -Control Council Lavs No. 10 is not limited to the punishment of 
persons guilty of violating the laws and customs of war in the narrow sense: 
furthermore, it can no longer be said that violations of the laws and customs 
of war are the only offences recognised by common international law. The 
force of circumstance, the grim fact of world-wide interdependence and the 
moral pressure of public opinion have resulted in international recognition 
i hat certain crimes against humanity committed by Nazi authority against 
cicro.uii nationals constituted violations not alone of statute but also of 
common international law."(‘I 

The Tribunal illustrated this claim by a number of historical examples 
ot which the general purport is summed up in the following words of the 

Tribunal: 

” f inally, we quote the words of Sir Hartley Shawcross, the British Chief 
Prosecutor at the trial of Goering, et til : 

- ‘ The right of humanitarian intervention on behalf of the rights of 
man trampled upon by a State in a manner shocking the sense of mankind 
has long been considered to form part of the law of nations. Here, too. 
the Charter mcrelv develops a pre-existing principle.' (Transcript. 

p. 813.)' ( ) 

(’> See Vol. VI. p. 45. 

l ! i Ibid. p. 47. In ihe Flick Trial, the Prosecution, after providing the Tribunal with a 
similar historical survey, made the following interesting comments: “ There can be no 
doubt, in summary, that murderous persecutions and massacres of civilian population 
groups were clearly established as contrary to the law of nations long before the First 
World War. Upon occasion, nations resorted to forceful intervention in the affairs of 
other countries to pul a stop to such atrocities. Diplomatic or military’ intervention was. 
accordingly, the sanction traditionally applied when crimes against humanity were 
committed. Before passing lo more recent declarations on this subject, the prosecution 
w ishes to point out that, in its v iew , unilateral sanctions of this kind to-day are ineffective if 
confuted to words and dangerous if military measures are resorted to. Intervention may well 
have been an appropriate sanction in the nineteenth century, when the fearful resources 
of modern warfare were unknown, and particularly when resorted to by a strong nation 
on behalf of minorities persecuted by a much weaker nation. Indeed, lacking some 
vehicle for true collective action, interventions were probably the only possible sanction. 
But i hey are outmoded, and cannot be rc«oi ted to in these times either safely or effectively. 
Ii is. no doubt, consideraiions such as these which led the distinguished French member 
"I the International Military Tribunal to look upon crimes against humanity with such a 
jaundiced eve ”. (A footnote to the Prosecution's opening address here states: 

■ When he wanted to seize the Sudetenland or Danzig, he charged the Czechs and the 
Poles with crimes against humanity. Such charges give a pretext which leads to interference 
in international allairs of other countries ’. ( Le Proees de Nuremberg . Conference dc 
Mon- cur le Profcsscur Donnedieu dc Vabres. Juge au Tribunal Militaire International 
dc (irands Criminels de Guerre, under the Auspices of the Association des Ftudcs 
Intern tdonates and the Association des Etudes Criminologiques, March, 1947.)”) 

B.n the tact that a particular method of enforcing law and punishing crime has 
become .outmoded does not mean that what wus previously a well-recognised crime at 
"item itional law is such no longer. International criminal law is merely going through a 
'r in tion which municipal criminal law passed through centuries ago. If I discover that 
"" nest-door neighbour is a Bluebeard who has murdered six wives, I am thoroughly 
justified in calling the police, but 1 can not legally enter his house and visit retribution on 
him with my own hand. International society, too. has now reached the point where the 
, id.i,, tin, nt of international criminal law must be by true collective action, through an agent - 
be it t tc l nued Nations, a world court, or what you will—truly representative of all 
uvil sed nations. 1 his Tribunal is such an agent. It renders judgment under a statute 
enacted by tve four great powers charged with the occupation of Germany. The principles 
set torih in the statute are derived from an international agreement entered into by the same 
tour powers and adhered to by 19 other nations. Although constituted by the American 
occupation authorities, and composed of American judges, it is, in short, an international 
Tribunal . (Italics inserted.) 
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The Tribunal's final argument in this connection was based upon the 
recognition by the General Assembly of the United Nations, the “ most 
authoritative organ in existence for the interpretation of world opinion ", 
of genocide, which the Tribunal characterised as “ the prime illustration of 
a crime against humanity under Control Council Law No. 10, which by 
reason of its magnitude and its international repercussions has been recognised 
as a violation of common international law ”.(') 

(vi) Arguing by way of the invoking of authority, the Tribunal pointed 
out that the opinion of the International Military Tribunal “ went on to 
show that the Charter was also ‘ an expression of international law at the 
time of its creation ’ ”,( 2 ) and claimed that “ surely the Charter must be 
deemed declaratory of the principles of international law in view of its 
recognition as such by the General Assembly of the United Nations ”.( 3 ) 
The concurrence of Lord Wright in the view that the Charter merely declared 
existing international law was also quoted.( 4 ) 

The Tribunals in the Justice and Flick trials did not deal specifically 
with the provisions of Law No. 10 relating to crimes against peace, since that 
question did not arise in these two trials. Remarks concerning Law No. 10 
in general, however, would necessarily include within their scope those 
provisions. 

3. THE RULE AGAINST Ex Post FadO LAW \ND ITS RELATIONSHIP TO INTER¬ 
NATIONAL LAW 

The Tribunal which conducted the Justice Trial added that “ the ex post 
facto rule cannot apply in the international field as it does under constitu¬ 
tional mandate in the domestic field ”.( 5 ) The extent to which the Tribunal 
did regard the rule as applicable in international law may be judged from the 
following words from its judgment: 

” As a principle of justice and fair play, the rule in question will be given 
full effect. As applied in the field of international law that principle requires 
proof before conviction that the accused knew or should have known that 
in matters of international concern he was guilty of participation in a 
nationally organised system of injustice and persecution shocking to the 
moral sense of mankind, and that he knew or should have known that he 
would be subject to punishment if caught. Whether it be considered 
codification or substantive legislation, no person who know ingly committed 
the acts made punishable by Control Council Law No. 10 can assert that he 
did not know that he would be brought to account for his acts. Notice of 
intent to punish was repeatedly given by the only means available in inter¬ 
national affairs, namely, the solemn warning of the Governments of the 
States at war with Germany. Not only were the defendants warned of sw ift 

(*) See Vol. VI, p. 48. The question of genocide has received treatment on pp. 7-9 of 
Vol. VII of this series, and will receive further treatment in the notes to the Greifelt 
Trial to be reported in Vol. XIII. 

(*) Ibid, pp. 34 and 37. The Charter of the International Military Tribunal was made 
an integral part of Control Council Law No. 10 by Article I of the latter. 

( 5 ) Ibid, p. 36. 

< 4 ) Ibid, pp. 36-37. 

( s ) Ibid, p. 41. 
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r- m. : v i: i c express declaration of the Allies at Moscow of 30th October 
: I, ,'l' prior to the second World War the principle of personal 

; , 'i. iiS:;. nod been recognised.'’(*) 

• ' a intended to go further in the question whether Law No. 10 
. n some of ns aspects a violation of the rule nulla poena sine lege 
j •. rh ips not be out of place to cite here, rather by way of a footnote 
section, the opinions of some other authorities regarding the 
. v inch the rule against the application of ex post facto law can in 
. he said to apply to the enforcement of international law. 

The Nuremberg International Military Tribunal also regarded ihe rule 
- icing i rule of justice on which reliance could not be placed by defendants 
wini did not come to court, so to speak, “ with clean hands 

“ In the first place, it is to be observed that the maxim nullum crimen sine 
/tec is not a limitation of sovereignty, but is in general a principle of justice. 
To assert that it is unjust to punish those who in defiance of treaties and 
assurances have attacked neighbouring States without warning is obviously 
untrue, for in such circumstances the attacker must know that he is doing 
wrong, and so far from it being unjust to punish him, it would be unjust if 
his wrong were allowed to go unpunished. Occupying the positions they 
did in the Government of Germany, the defendants, or at least some of them 
must have known of the treaties signed by Germany , outlawing recourse to war 
for the settlement of international disputes: they must have known that they 
were ac ting in defiance of all international law when in complete deliberation 
they carried out their designs of invasion and aggression. On this view of 
the case alone, it would appear that the maxim has no application to the 
present facts. 

This statement, together with several others, was quoted by the Tribunal 
acting in the Justice Trial.f) The weight of authorities could have been 
turthcr augmented. Thus, the fact that Professor A. L. Goodhart asks the 
following two questions in his article on The Legality of the Nuremberg Trial 

is significant: 

In determining the legal, as apart from the political, justification for the 
s remberg trials u is therefore necessary to consider two major questonx: 

• i m what extent is the law in the Charter ex post facto in character ? 
11’' in So iar as it is e.v post facto can this departure from principle be 

justified?"! 1 ) 

molesvr Goodhart's conclusion is that, “It is only when we turn to 
‘ j i ' ? a Crimes against Humanity , that we encounter serious legal 
' He continues, however: “Count Four is, in a sense, ex post 

'.iiaractcr. But even if this is granted, there is not a ground on which 
. h t 1 ount can be criticised, either from the moral or the juristic standpoint, 
,v ' l ^ c charged in the Indictment are so contrary to all common 
xr xtnvy that n > possible excuse for their performance could be advanced. 

( i See Vol. VI, p. 44. 

’ « ri -‘’ h Command Paper, Cmd. 6964, p. 39. (Italics inserted.) 

1 1 u ■ ' I. nr- 41-43. and compare also Vol. VIII, pp. 53-54. 

< ) Juridical Review. April, 1946, p. 7. 
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The objection to ex post facto legislation is based on the ground that the actor 
might, at the time when he performed the act, have believed that he was 
entitled to perform it, but how could such a belief exist in the case of whole¬ 
sale murder ? To argue that the perpetrators of such acts should get off 
scot-free because at the time when they were committed no adequate legal 
provision for dealing with them had been devised, is to turn what is a reason¬ 
able principle of justice in fully developed legal systems into an inflexible 
rule which would, in these circumstances, be in direct conflict with the very 
idea of justice on which it itself is based. No such inflexible course has ever 
been followed in English law because it has been recognised that on occasions 
ex post facto legislation, although in principle undesirable, may nevertheless 
be necessary. If ever there was an instance in which such a necessity existed, 
then it can be found in the concentration camps of Belsen and Dachau .(*) 

Dr. Schwarzenberger argues that a State may act in such defiance of 
international law as to fall completely outside the protection of the laws. 
“ Even in a system of power politics, there is a difference between a State 
which slides into war and international gangsters which (like the totalitarian 
States) deliberately plan wholesale aggression and indiscriminately flout 
every rule of international law as well as all standards of civilisation or 
humanity. Such States forfeit their international personality and put 
themselves beyond the pale of international law. In short, they become 
outlaws, and subjects of international law may treat them as their own 
standards and conscience permit. It is submitted that, in the present state 
of international society, such treatment of international gangsterism is less 
artificial than the assertion that aggressive war is already a crime under 
international customary law.”( 2 ) 

In the judgment in the Justice Trial, stress was placed on the similarity 
between international law and common law which develops through a 
succession of judicial decisions. The following words of Professor Sheldon 
Glueck (in particular reference to crimes against peace) could be added to 
the authorities cited :( 3 ) 

“ The claim that in the absence of a specific, detailed, pre-existing code 
of international penal law to which all States have previously subscribed, 
prosecution for the international crime of aggressive war is necessarily 
ex post facto because no world legislature has previously spoken is specious... 

“ In the international field ... as in the domestic, part of the system of 
prohibitions implemented by penal sanctions consists of customary or 

0) Juridical Review, April, 1946, pp. 15 and 17. On p. 9, Professor Goodhart deals 
with a related point in the following words: “ It is true, of course, that in the past there 
has been no international criminal court before which individuals could be prosecuted, 
but this docs not prove that no international criminal law exists. . . . This distinction 
between law and the machinery for enforcing the law is recognised in the principle against 
ex post facto law, because this principle does not apply to the creation of new legal 
machinery. Thus no defendant can complain that he is being tried by a court which did 
not exist when he committed the act 

(*) The Judgment of Nuremberg in Tulane Law Review , March, 1947. pp. 329-361. The 
argument cited above appears on p. 351 and is further developed in the same learned 
author's International Law and Totalitarian Lawlessness, London, 1943, pp. 82-110. 

( 3 ) And compare Quincy Wright in American Journal of International Law, January, 
1947, p. 58: “ The sources of general international law are general conventions, general 
customs, general principles, judicial precedents and juristic analysis. International law, 
therefore, resembles the common law in its developing character ”. 
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common law. In assuming that an act of aggressive war is not merely lawless 
but also criminal, the Nuremberg Court would merely be following the age- 
old precedent of courts which enforce not only the specific published 
provisions of a systematic code enacted by a legislature, but also “ unwritten ” 
law. During the early stage (or particularly disturbed stages) of any system 
of law—and international law is still in a relatively undeveloped state—the 
courts must rely a great deal upon non-legislative law and thereby run the 
risk ot an accusation that they are indulging in legislation under the guise 
ot decision, and are doing so e.v post facto. . . . 

"In England, even the most serious offences (e.g. murder, manslaughter, 
robbery, rape, arson, mayhem) originated as crimes by way of custom. . . . 

" Now whenever an English common-law court for the first time held that 
some act not previously declared by Parliament to be a crime was a punishable 
offence for which the doer of that act was now prosecuted and held liable, 
or whenever a court, for the first time, more specifically than theretofore 
defined the constituents of a crime and applied that definition to a new case, 
the court in one sense ‘ made law ' . . . 

So it is w ith modern international common law, in prohibiting aggressive 
w ar on pain of punishment. Every custom and every recognition of custom 
as evidence ot law must have a beginning some time; and there has never 
been a more justifiable stage in the history of international law than the 
present, to recognise that by the common consent of civilised nations as 
expressed in numerous solemn agreements and public pronouncements the 
instituting or waging of an aggressive war is an international crime.”(‘) 

A".ain, Professor Hans Kelsen has written: 

" The rule against retroactive legislation ... is not valid at all within 
international law. . . . 

" The rule excluding retroactive legislation is restricted to penal law and 
does not apply if the new law is in favour of the accused person. It does 
not apply to customary law and to law created by a precedent, for such law 
is necessarily retroactive in respect to the first case to which it is applied. 

" A retroactive law providing individual punishment for acts which were 
illegal though not criminal at the time they were committed, seems also to 
be an exception to the rule against ex post facto laws. The London Agree¬ 
ment is such a law. It is retroactive only in so far as it established individual 
criminal responsibility for acts which at the time they were committed 
constituted violations of existing international law, but for which this law 


( ) The Nuremberg Tnal and Aggressive War, New York, 1946, pp. 38-45. The Judgmen 
" IT tac,t y recognised that novel situations must necessarily cause the court: 

nf \ r 8 decisions which in effect amount to the creation of new law. In speakim 
where 1the Ju <? gment said: “As the Prosecution says, most of thTcaJ 

i , h defence has been under consideration involved such situations as two ship 
!!T 0nS en deavouring to support themselves on a floating object large enough tc 
SlS'n ne: ' he th . rovv ‘ n 8.°f passengers out of an overloaded lifeboat: of tht 
hi!rm P e U r 0 trime un dcr the immediate and present threat of death or great bodih 
? *t ha : c to ascertain with the limited fadlitta wtandT 3 


i T — tu ascertain wnn me limited facilities af hand tht 

mdusffiahsts‘?s novel" 31 SitU3,i ° n SUCh 35 th3t presen,ed in the Nuremberg trials o 
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has provided only collective responsibility. The rule against retroactive 
legislation is a principle of justice. Individual criminal responsibility represents 
certainly a higher degree of justice than collective responsibility , the typical 
technique of primitive law. Since the internationally illegal acts for which 
the London Agreement established individual criminal responsibility were 
certainly also morally most objectionable, and the persons who committed 
these acts were certainly aware of their immoral character, the retroactivity 
of the law applied to them can hardly be considered as absolutely incom¬ 
patible with justice. Justice required the punishment of these men, in spite 
of the fact that under positive law they were not punishable at the time they 
performed the acts made punishable with retroactive force. In case two 
postulates of justice are in conflict with each other, the higher one prevails; 
and to punish those who were morally responsible for the international 
crime of the second World War may certainly be considered as more 
important than to comply with the rather relative rule against e.v post facto 
laws, open to so many exceptions.”! 1 ) 

Finally, it should be added that Professor F. B. Schick has challenged 
from another point of view the soundness of any rule against the enforcement 
of e.v post facto rules of international law. Of " the maxim nulla poena sine 
lege and the ex post fucto principle he has said that: neither one ol the 
above-mentioned municipal law' principles constitutes a rule of positive 
international law since it would be impossible, indeed, to prove that these 
doctrines are expressive of a general practice accepted as law by civilised 
nations Quite apart from Article 2 of the German C riminal Code as 
amended on 28th June, 1935 (R.C..B. No. 1, 839), the Criminal Codes of 
the Russian Socialist Federative Soviet Republic of 1922 and 1925. lor 
example, do not recognise the rule against ex post facto legislation."! -) 

The view of the problem most commonly adopted seems, however, to be 
that since the rule against the enforcement of ex post facto law is in essence 
a principle of justice it cannot be applied in war crime trials where the ends 
of justice would be violated by its application. 


4. OFFENCES AGAINST PROPERTY AS WAR CRIMES 


The present notes are not intended to be an exhaustive expose ol the law 
on the subject of offences against property as war crimes. The aim at present 
is simply to attempt a summary of the decisions reached in the tria s reporu 
upon in the present volume, in so far as these relate to the mtermituma aw 
on the matter. More will be said on the relevant law in V ol. X ol t le ‘-P 0 ^- 
w here the decisions of the United States Military Tribunals in t te • ■ ar l " 
Trial and the Krupp Trial are to be dealt with, and it should be added that the 
notes to the French trials reported in the present volume contain explanatory 
comments concerning the relevant French law which will not rective ur e 
treatment here.( 3 ) __ 


(*) Op. cit. pp. 164-165 (italics inserted). The■ learned.author then-proceeds. however, 

.. M . .hi. 

Til sfLhlf Triinn KIW". December. 1W7, pp. 192-M7: .he pwmee 

cited appears on p. 206. 

( s ) See pp. 59-74. 
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(i) 01 the accused in the Flick Trial , Flick alone was found guilty under 
Count Two of the Indictment.! 1 ) The designation of the offence of which he 
was found guilty is not, however, completely clear. “ No defendant,” 
said the Tribunal, “ is shown by the evidence to have been responsible for 
any act of pillage as that word is commonly understood. . . . Flick’s acts and 
conduct contributed to a violation of Hague Regulation 46, that is that 
private property must be respected. Of this there can be no doubt. But 
his acts were not within his knowledge intended to contribute to a programme 
of ’ systematic plunder ' conceived by the Hitler regime and for which many 
of the major war criminals have been punished. If they added anything to 
this programme of spoliation, it was in a very small degree.”! 2 ) At the 
beginning of its treatment of Count Two, the Tribunal said that “Count 
Two . . . deals with spoliation and plunder of occupied territories ”. A little 
later it added: “ I.M.T. dealt with spoliation under the title ‘Pillage of 
Public and Private Property 

11 it is to be taken that in the Tribunal's opinion, spoliation is the same as, 
or one aspect of, the oflence of pillage and if Flick was not found guilty of 
pillage, “ as that word is commonly understood ”, then he must be taken 
to have been found guilty either of an offence charged under Count Two 
other than spoliation or of an unusual type of pillage. The problem is made 
a little easier by the fact that Count Two charged “ plunder of public and 
private property, spoliation and other offences against property in countries 
and territories which came under the belligerent occupation of Germany 
in the course of its aggressive wars ”. It may be that Flick's offence is to 
be regarded as an offence against property in occupied territories other 
than plunder or spoliation. 

(ii) Flick's offences against Article 46 of the Hague Regulations seems to 
have consisted in operating a plant in occupied territory of which he was 
not the owner and without the consent of the owner. It is interesting to 
note that the Tribunal regarded his acts as illegal despite the fact that (a) 
" lhe original seizure may not have been unlawful ”( 3 ); ( h ) Flick had nothing 
to do with the expulsion of the owner! 1 ); (r) the property was left “ in a 
better condition than when it was taken over ”( 5 ); (d) there was “ no 
exploitation either for Flick’s personal advantage or to fulfil the aims of 
Goering ”, there being no proof that the output of the plant went to 
countries other than those which benefited before the war.(°) 

In their closing statement the Prosecution made the following claim 
relating to the Rombach plant: 

It is uncontested that the defendants were in full possession and control 
of the property for over three years, in the course of which they operated it 
for the benefit of the German economy and the German war effort, and with 


( l ) See pp. 3 and 30. 
(*) Sec pp. 21 and 23. 
(■) See p. 23. 

C) See p. It. 

(‘) See p. 22. 

(‘) See pp. 12 and 23. 
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no regard for the French economy. This in itself would be criminal under 
the Hague Conventions and Law No. 10 even if Flick had never intended or 
expected to acquire title. The seizure and operation of Rombach was a part 
—and an important part—of the general pattern of German occupation 
under which, as the International Military Tribunal found, the resources of 
the occupied countries ‘ were requisitioned in a manner out of all proportion 
to the economic resources of those countries and resulted in famine, inflation 
and an active black market ’. It was, in short, part of a pattern of deliberate 
plunder. . .. 

“ Finally, as has already been pointed out, the defendants’ guilt does not 
lie only in their taking possession of the Rombach plants and seeking to 
acquire title to them. Regardless of how they obtained the plants, they 
operated them for three and a half years in such a manner as to injure the 
French economy and promote the German war economy, and this in itself 
was unlawful under the Hague Convention and Control Council Law No. 10. 

It is clear from an examination of the Tribunal's judgment that the 
Prosecution need not have claimed that the German war economy was 
promoted or the French economy damaged; it was apparently enough to 
prove that Flick had operated the Rombach plant without the consent of 
the rightful owner. 

(iii) Flick’s guilt may at first sight be thought to resemble in some ways 
that of persons found guilty in several French war crime trials of the oflence 
of receiving stolen goods.! 1 ) On the other hand it will be recalled that the 
Rombach plant included much real property, in addition to moveables and 
that the Tribunal ruled that the proving of the offence did not depend upon 
the original seizure having been unlawlul. 

(iv) The Tribunal which tried Flick and others ruled that State property 
like the Vairogs and Dnjepr Stahl plants “ may be seized and operated for 
the benefit of the belligerent occupation for the duration of the occupancy ’. 
The enemy occupant has “ a usufructuary privilege ”.( 2 ) 

In this respect public property is treated on a different footing Irom 
private property, as instanced by the Rombach plant in whose operations 
by Flick without consent it will be noted, the rights of an individual person 
were infringed. Regarding this question the Prosecution had made the 
following submissions which throw some light on the meaning of “ usulruc- 
tuary privilege ”: 

“ As far as plunder in Russia is concerned, we will assume in favour of 
the defendants that, in the Soviet Union, we have to deal with public 
property only, though it may well be questioned whether it was all public 
property within Article 55 of the Hague Regulations. In any event, the 
Hague Convention provides in Article 55: 

“ ‘ The occupying State shall be regarded only as administrator and 
usufructuary of public buildings, real estates, forests and agricultural 
estates belonging to the hostile State and situated in the occupied 
country. It must safeguard the capital of these properties, and administer 
them in accordance with the rules of usufruct.’ 


(>) See pp. 62 and 65. 

(*) See pp. 12-13 and 24. 
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(i) Of the accused in the Flick Trial, Flick alone was found guilty under 
Count Two of the Indictment.! 1 ) The designation of the offence of which he 
was found guilty is not, however, completely clear. “No defendant,” 
said the Tribunal. “ is shown by the evidence to have been responsible for 
any act of pillage as that word is commonly understood. . . . Flick’s acts and 
conduct contributed to a violation of Hague Regulation 46, that is that 
private property must be respected. Of this there can be no doubt. But 
his acts were not within his know ledge intended to contribute to a programme 
of ‘ systematic plunder ’ conceived by the Hitler regime and for which many 
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this programme of spoliation, it was in a very small degree.”! 2 ) At the 
beginning of its treatment of Count Two, the Tribunal said that “Count 
Two . . . deals with spoliation and plunder of occupied territories ”. A little 
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Public and Private Property 

It it is to be taken that in the Tribunal's opinion, spoliation is the same as, 
or one aspect of, the offence ot pillage and if Flick was not found guilty of 
pillage. “ as that word is commonly understood ”, then he must be taken 
to have been found guilty either of an offence charged under Count Two 
other than spoliation or of an unusual type of pillage. The problem is made 
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be regarded as an offence against property in occupied territories other 
than plunder or spoliation. 

(ii) Flick’s offences against Article 46 or the Hague Regulations seems to 
have consisted in operating a plant in occupied territory of which he was 
not the owner and without the consent of the owner. It is interesting to 
note that the Tribunal regarded his acts as illegal despite the fact that (a) 
“ the original seizure may not have been unlawful ”( 3 ); ( h ) Hick had nothing 
to do with the expulsion of the owner! 4 ); (c) the property was left “in a 
better condition than when it was taken over ”( 5 ); ( d) there was “ no 
exploitation either for Flick’s personal advantage or to fulfil the aims of 
Goering ", there being no proof that the output of the plant went to 
countries other than those which benefited before the war.! 6 ) 

In their closing statement the Prosecution made the following claim 
relating to the Rombach plant: 

It is uncontested that the defendants were in full possession and control 
of the property for over three years, in the course of which they operated it 
tor the benefit of the German economy and the German war effort, and with 


( l ) See pp. 3 and 30. 
(“> See pp. 21 and 23. 
(*) See p. 23. 
(*)Scep. II. 

<‘) See p. 22. 

(‘) Sec pp. 12 and 23. 
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no regard for the French economy. This in itself would be criminal under 
the Hague Conventions and Law No. 10 even if Flick had never intended or 
expected to acquire title. The seizure and operation of Rombach was a part 
—and an important part—of the general pattern of German occupation 
under which, as the International Military Tribunal found, the resources ot 
the occupied countries ‘ were requisitioned in a manner out of all proportion 
to the economic resources of those countries and resulted in famine, inflation 
and an active black market ’. It was, in short, part of a pattern of deliberate 
plunder. . . . 

“ Finally, as has already been pointed out, the defendants’ guilt does not 
lie only in their taking possession of the Rombach plants and seeking to 
acquire title to them. Regardless of how they obtained the plants, they 
operated them for three and a half years in such a manner as to injure the 
French economy and promote the German war economy, and this in itself 
was unlawful under the Hague Convention and Control Council Law No. 10. 

It is clear from an examination of the Tribunal's judgment that the 
Prosecution need not have claimed that the German war economy was 
promoted or the French economy damaged; it was apparently enough to 
prove that Flick had operated the Rombach plant without the consent or 
the rightful owner. 

(iii) Flick’s guilt may at first sight be thought to resemble in some ways 
that of persons found guilty in several French war crime trials of the offence 
of receiving stolen goods.! 1 ) On the other hand it will be recalled that the 
Rombach plant included much real property, in addition to moveables and 
that the Tribunal ruled that the proving of the offence did not depend upon 
the original seizure having been unlawful. 

(iv) The Tribunal which tried Flick and others ruled that State property 
like the Vairogs and Dnjepr Stahl plants “ may be seized and operated for 
the benefit of the belligerent occupation for the duration of the occupancy . 
The enemy occupant has “ a usufructuary privilege 

In this respect public property is treated on a different looting from 
private property, as instanced by the Rombach plant in whose operations 
by Flick without consent it will be noted, the rights of an individual person 
were infringed. Regarding this question the Prosecution had made the 
following submissions which throw some light on the meaning of “ usufruc¬ 
tuary privilege 

“ As far as plunder in Russia is concerned, we will assume in favour of 
the defendants that, in the Soviet Union, we have to deal with public 
property only, though it may well be questioned whether it was all public 
property within Article 55 of the Hague Regulations. In any event, the 
Hague Convention provides in Article 55: 

“ ‘ The occupying State shall be regarded only as administrator and 
usufructuary of public buildings, real estates, forests and agricultural 
estates belonging to the hostile State and situated in the occupied 
country. It must safeguard the capital of these properties, and administer 
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(*) See pp. 62 and 65. 

(») See pp. 12-13 and 24. 
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• Wh;.i is meant b> the words * administrator and usufructuary ' does not 
nil for any elaborate definition since the word * usufructuary ’ has been 
taken over irom private law and there the basic conception is quite clear 
and common to both Anglo-Saxon and Continental law systems. To quote 
la m the Lncvclopediu Americana. 1945 (Vol. 27, p. 608), usufruct in law is: 

• •. . the right to use and enjoy the things of another person, and 
io draw irom them profit, interest or advantage, without reducing or 
wasting them. ... It may be established in any property which is capable 
of being used ox fur us is compatible with the substance not being destroyed 

or injured.' (Emphasis supplied.) 

" The conclusion follows that, wherever the occupying power acts or 
holds itself out as owner of the public property owned by the occupied 
country. Article 55 is violated. The same applies if the occupying power or 
its agents who took possession of public buildings or factories or plants, 
assert ownership, remove equipment or machinery, and ship it to their own 
country, or make any other use of the property which is incompatible with 
usufruct. The only exception to the public property rule that the occupying 
power, or its agents, is limited by the rules of usufruct is the right to “ take 
possession of" certain types of public properly under Article 53.( l ) But 
the exception applied only with respect to certain named properties and 
‘ all moveable property belonging to the State which may be used for military 
operations '. and thus is not applicable to such properties as means of 
production." 

(v) In finding Steinbrinck not guilty under Count Two, the Tribunal 
rejected the following argument of the Prosecution: 

" The unlawful nature of Steinbrinck’s activities as Plenipotentiary-General 
for both coal and steel are, we submit, wholly clear under Articles 46 and 
52 of the Hague Regulations and the decision of the International Military 
Tribunal. Steinbrinck's control of production and allocation of output 
constituted ‘requisitions in kind and services’ which were enforced not 
merely ‘ for the needs ol the army of occupation' but for the benefit of 
German domestic economy and the over-all German war effort. And his 
aclivitici tall squarely within the language of the judgment of the Inter¬ 
national Military Tribunal: 

“ ' In some of the occupied countries in the East and the West, this 
exploitation was carried out within the framework of the existing 
economic structure. The local industries were put under German 
upervision, and the distribution of war materials was rigidly controlled. 
The industries thought to be of great value to the German war effort 
were compelled to continue, and most of the rest were closed down 
altogether.’" 

I 1 * a rale ot international law forbidding the destruction of public 
monuments, w hich has received expression in Articles 56 and 46 of the Hague 

, 1 ! '' 'paragraph I): "An army of occupation can only take possession of cash, 

m . ,s ..mi .eahsublc securities which are strictly the property of the State, depots of arms. 

■' ,r c r, ', port ‘ s l° rcs ,int * ''applies, and. generally, all moveable property belonging to 

the State which may be used for military operations ”. 
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Convention, was enforced by a French Military Tribunal in the trial of 
Karl Lingenfelder.f 1 ) 

(vii) The wanton destruction of inhabited buildings by fire and explosives, 
a clear case of a war crime, was punished by a French Military Tribunal in, 
for instance, the trial of Hans Szabados.( 2 ) 

(viii) The theft of personal property has been treated as a war crime in 
numerous French trials.( 3 ) 

(ix) The rules of international law regarding illegal requisitioning of 
private property, which were crystallised in Article 52 of the Hague Regula¬ 
tions, were applied by a French Military Tribunal in the trial of Philippe 
Rust; the accused was found guilty of having requisitioned vehicles (and 
men) without paying or delivering receipts in lieu of immediate payment.( 4 ) 

(x) In several French war crime trials offences coming within the French 
municipal law conception of abuse of confidence have been treated as war 
crimes.( 5 ) Roughly speaking, these offences consisted of the misappropriation 
of private property given into the care of the wrongdoer by way of hire, for 
use free of charge or for safe keeping. 

The application of the relevant detailed provisions of French law in these 
cases illustrates the process whereby the international law of war crimes is 
elaborated, and it is submitted that, like the finding of guilty passed on 
Flick for his acts relating to the Rombach plant, it demonstrates the 
increasing unsuitability of applying any portmanteau expression such as 
“ pillage ” or “ spoliation ” to the diverse offences against property which 
are now recognised as war crimes. 

(xi) In connection with those acts which have been regarded as war crimes, 
a word should be said relating to the degree of connection between an 
accused and a crime which has been regarded as necessary to make that 
accused guilty of that crime. 

The French trials reported upon in the present volume do not illustrate 
this problem, since the finding that certain accused were too young to be 
guilty of war crimes^) depended upon a different consideration. In the 
Flick Trial , however, the accused Weiss, Burkart and Kaletsch were found 
not guilty under Count Two apparently on the ground mainly that, while 
they supplied information and even advice to Flick relating to the Rombach 
plant (and presumably must be said to have had knowledge of the offence 
committed), they were merely Flick’s salaried employees and had no power 
to make decisions.(’) 

(’) See p. 67. 

( 2 ) See p. 61. 

( 3 ) See, for instance, pp. 61. 62 and 69. 

(*) Sec pp. 72-74. 

( s ) See pp. 69-71. 

(') See p. 66. 

( : ) See p. 24. 


44 


THE FLICK. TRIAL 


5. CRIMES AGAINST HUMANITY 

(i) On the question of crimes against humanity the Tribunal which 
conducted the Flick Trial (Tribunal IV of the United States Tribunals in 
Nuremberg) came to three important decisions. 

(a) In the first place, the Tribunal laid down (*) that the omission from 
Law No. 10 of the Allied Control Council of the words “ in execution of or 
in connection with any crime w ithin the jurisdiction of the Tribunal ”(■) did 
not serve to extend the scope of that law to cover crimes against humanity 
occurring before 1st September, 1939; the Tribunal’s main argument was 
that the Charter of the International Military Tribunal, which had been 
made an integral part of Law No. I0( 3 ), had been interpreted by the latter 
tribunal in such a way that crimes against humanity committed before the 
above-mentioned date were excluded from the scope of the Charter.( 4 ) 

The Tribunal thus overruled the submission made by the Prosecution that 
“ Law No. 10 covers crimes against humanity committed prior to the attack 
on Poland in 1939, and at least as far back as the Nazi seizure of power on 
30th January, 1933. This is the interpretation most consistent with the 
obvious purposes of Law No. 10 as an enactment for the administration of 
justice in Germany. But, again, the provisions of the law itself leave no 
room for doubt. Article II of Law No. 10 provides (in paragraph 5) that: 

“ ‘ In any trial or prosecution for a crime herein referred to, the 
accused shall not be entitled to the benefits of any statute of limitation 


Seep. 25. 

< ! ) Article 6(r) of the Charter proscribes “Crimes against humanity: namely, murder, 
extermination, enslavement, deportation and other inhuman acts committed against any 
civilian population, before or during the war; or persecutions on political, racial or religious 
grounds in execution of or in connection with any crime within the jurisdiction of the 
Tribunal, whether or not in violation of the domestic law of the country where perpetrated ”. 
Article 11(f) of Law No. 10 on the other hand runs as follows: “ Crimes against humanity. 
Atrocities and offences, including but not limited to murder, extermination, enslavement, 
deportation, imprisonment, torture, rape or other inhuman acts committed against any 
civilian population, or persecutions on political, racial or religious grounds whether or not 
in violation of the domestic laws of the country where perpetrated ". 

(’> Article I of Law No. 10 provides: " The Moscow Declaration of 30th October, 1943, 

' Concerning Responsibility of Hitlerites for Committed Atrocities ’ and the London 
Agreement of 8th August, 1945, ‘ Concerning Prosecution and Punishment of Major War 
Criminals of the European Axis ’ are made integral parts of this law ", 

OThe statement of the International Military Tribunal on this point runs as follows: 
“ With regard to crimes against humanity, there is no doubt whatever that political 
opponents were murdered in Germany before the war, and that many of them were kept 
in concentration camps in circumstances of great horror and cruelly. The policy of terror 
was certainly carried out on a vast scale, and in many cases was organised and systematic. 
The policy of persecution, repression and murder of civilians in Germany before the war 
of 1939, who were likely to be hostile to the Government, was most ruthlessly carried out. 
The persecution of Jews during the same period is established beyond all doubt. To 
constitute crimes against humanity, the acts relied on before the outbreak of war must have 
been in execution of, or in connection with, any crime within the jurisdiction of the Tribunal. 
The Tribunal is of the opinion that revolting and horrible as many of these crimes were, it 
has not been satisfactorily proved that they were done in execution of, or in connection 
with, any such crime. The Tribunal therefore cannot make a general declaration that the 
acts before 1939 were crimes against humanity within the meaning of the Charter, but from 
the beginning of the war in 1939 when crimes were committed on a vast scale, which were 
also crimes against humanity:and insofar as the inhufhane acts charged in the Indictment, 
and committed after the beginning of the war, did not constitute war crimes, they were all 
committed in execution of, or in connection with, the aggressive war, and therefore 
constituted crimes against humanity ", (British Command Paper, Cmd. 6964, p. 65.) 


■ 


THE FLICK TRIAL 


45 


in respect of the period from 30th January, 1933, to 1st July, 1945, nor 
shall any immunity, pardon, or amnesty granted under the Nazi regime 
be admitted as a bar to trial or punishment.’ 

" This provision has no application to war crimes, since the rules of war 
did not come into play, at the earliest, before the annexation of Austria in 
1938. Nor, so far as we know, were there any German municipal laws 
recognising or punishing crimes against peace, to which statutes of limitations 
might have applied, or any Nazi amnesties or pardons with respect thereto. 
This provision is clearly intended to apply primarily to crimes against 
humanity, and explicitly recognises the possibility of their commission on 
and after 30th January, 1933. . . . 

“ Acts properly falling within the definition in Law No. 10 are, we believe, 
punishable under that law when viewed as an occupational enactment^) 
whether or not they were connected with crimes against peace or war crimes. 
No other conclusion can be drawn from the disappearance of the clause 
“ in execution of or in connection with any crime within the jurisdiction of 
the Tribunal ”. And no other conclusion is consonant with the avowed 
purposes of the occupation as expressed at the Potsdam Conference, cardinal 
among which are the abolition of the gross and murderous racial and 
religious discriminations of the Third Reich, and preparation:(-) 

“ ‘... for the eventual reconstruction of German political life on a 
democratic basis, and for eventual peaceful co-operation in inter¬ 
national life by Germany.’ 

“ These purposes cannot possibly be fulfilled if those Germans who 
participated in these base persecutions of their fellow nationals during the 
Hitler regime go unpunished. Were sovereignty in Germany presently 
exercised by a democratic German Government, such Government would 
perforce adopt and enforce legislation comparable to these provisions ot 
Law No. 10. Much better it would be if this legislation were German and 
enforced by German courts, but there is as yet no central German Govern¬ 
ment, old passions and prejudices are not yet completely dead, the judicial 
tradition is not yet fully re-established and the American authorities have 
not, as yet, seen fit to exercise their discretionary power to commit the 
enforcement of Law No. 10, as between Germans, to German courts. 

The principle laid down in the Flick Trial, one of first-rate importance, 
had been left undecided by the Tribunal conducting the Justice Trial 
(Tribunal III) which, in its expose on the question of crimes against humanity 
on this point did not go beyond saying: 

" The evidence to be later reviewed established that certain inhuman acts 
charged in Count Three of the Indictment were committed in execution of, 
or in connection with, aggressive war and were, therefore, crimes against 
humanity even under the provisions of the LM.T. Charter, but it must be 
noted that Control Council Law No. 10 differs materially from the Charter. 

C) Italics inserted. Elsewhere the Prosecution stressed “ Law No. 10\ dual nature as 
an occupational enactment and as a declaration of principles of the law of nations . 

(V Joint Report on the Anglo-Soviei-American Conferences, Berlin. 2nd August. 
1945, part III, paragraphs 3 and 4." 
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The latter defines crimes against humanity as inhumane acts, etc., committed 
' in execution of, or in connection with, any crime within the jurisdiction 
of the tribunal . . .', whereas in Control Council Law No. 10 the words last 
quoted are deliberately omitted from the definition.’^ 1 ) 

It will be recalled that in the Justice Trial the only Count in the Indictment 
which charged offences committed before 1939 was Count One (Common 
Design and Conspiracy).(-) The Tribunal ruled that it had “ no jurisdiction 
to try any defendant upon a charge of conspiracy considered as a separate 
substantive offence”, but added: “This ruling must not be construed as 
denying to either Prosecution or Defence the right to offer in evidence any 
facts or circumstances occurring either before or after September, 1939, if 
such facts or circumstances tend to prove or to disprove the commission by 
any defendant of war crimes or crimes against humanity as defined in 
Control Council Law No. 10.”( 3 > 

Elsewhere the Tribunal threw some further light on its attitude to the 
question. It said: “We direct our consideration to the issue of guilt or 
innocence after the outbreak of the war in accordance with the specific 
limitations of time set forth in Counts Two, Three and Four of the 
Indictment Immediately before reviewing the evidence relating to the 
changes to the German legal system made under Nazi rule from 1933 
onwards, the Tribunal said: “...though the overt acts with which the 
defendants are charged occurred after September, 1939, the evidence now 
to be considered w ill make clear the conditions under which the defendants 
acted and will show knowledge, intent and motive on their part, for in the 
period of preparation some of the defendants played a leading part in 
moulding the judicial system which they later employed ”.( 4 ) 

The Tribunal thus left open the question whether it would have considered 
evidence of offences committed before 1939 had they been charged in Counts 
Two, Three and Four. It will be noted that in holding itself bound by the 
“ limitations of time set forth in Counts Two, Three and Four of the 
Indictment ", the Tribunal chose to put aside any possible argument that a 
residuum of charges of the committing “ between January, 1933, and April, 

1945 ”, of war crimes and eri mes against humanity were still facing the accused 
under Count One, after the Tribunal had rejected the conspiracy element 
in the Count as a result of the following paragraph in its ruling: 

“Count One of the Indictment, in addition to the separate charge of 
conspiracy, also alleged unlawful participation in the formulation and 
execution of plans to commit war crimes and crimes against humanity which 
actually involved the commission of such crimes. We therefore cannot 
properly strike the whole of Count One from the Indictment, but, in so far 
as Count One charges the commission of the alleged crime of conspiracy as 
a separate substantive offence, distinct from any war crime or crime against 
humanity, the Tribunal will disregard that charge.”( s ) 


(') Sec Vol. VI of this scries, pp 40-41 and 83. 
D Ibid. p. 2. 

(*) Ibid, pp. S-6. 

(*) Ibid, pp. 73 and 90. (lialici inserted). 

(') Ibid, p. 5. (Italics inserted). 
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On the other hand, the judgment in the Einsatzgruppen Trial(') conducted 
by Tribunal II, included the following explicit declaration: 

“ The International Military Tribunal, operating under the London 
Charter, declared that the Charter’s provisions limited the Tribunal to 
consider only those crimes against humanity which were committed in the 
execution of or in connection with crimes against peace and war crimes. 
The Allied Control Council, in its Law No. 10, removed this limitation so 
that the present Tribunal has jurisdiction to try all crimes against humanity 
as long known and understood under the general principles of criminal law. 

“ As this law is not limited to offences committed during war, it is also 
not restricted as to nationality of the accused or of the victim, or to the 
place where committed.” 

In estimating the relative authoritativeness of the decision on this question 
reached in the Flick Trial and in the Einsatzgruppen Trial, it should be 
remembered that since the Indictment in the latter charged crimes against 
humanity committed “between May, 1941, and July, 1943”, the dictum 
quoted from the judgment delivered therein was not necessary to the decisions 
reached.( 2 ) In the Flick Trial, on the other hand. Count Three charged the 
commission of crimes against humanity between January, 1936, and April, 
1945,( 3 ) and the Tribunal had to come to a decision as to the criminality of 
four actual transactions which were completed before 1st September, 1939.( 4 ) 


The Tribunal which conducted the Flick Trial appears to have been on 
sounder ground when it said that “ crimes committed before the war ami 
having no connection therewith were not in contemplation ”( 5 ) than when it 
declared that, “ In the I.M.T. trial the Tribunal declined to take jurisdiction 
of crimes against humanity occurring before 1st September, 1939 . This 
latter phrase does not seem to represent the complete picture, and here it is 
useful to quote the words of an eminent authority in which he comments 
upon the statement of the International Military Tribunal quoted above.(”) 

“ In the opinion of the Tribunal, all the crimes formulated in Article 6(<) 
are crimes against humanity only if they were committed in execution ol or 
in connection with a crime against peace or a war crime. 

“ The scope of the phrase ‘ before or during the war ’ is therefore consi¬ 
derably narrowed as a consequence of the view that, although the time 
when a crime was committed is not alone decisive, the connection with the 
war must be established in order to bring a certain set ot tacts under the 
notion of a crime against humanity within the meaning ot Article 6(c). As 
will be seen later, this statement does not imply that no crime committed 
before 1st September, 1939, can be a crime against humanity. The Tribunal 
recognised some crimes committed prior to 1st September, 1939 as crimes 
against humanity in cases where their connection with the crime against 

(') Trial of Otto Ohlcndorf and others. United Slates Military Tribunal. Nuremberg. 

September, 1947, to April, 1948. T hr™. 

( 2 ) Similarly in the Justice Trial the crimes against humanity charged in Count Three 
were said to have been committed “ between September, 19.9, and Ap , 

Vol. VI, p. 4. 

( 4 ) See p. 4. 

( ') See p. 25, 

( s ) See p. 26. (Italics inserted.) 

(‘) See p. 44. note 4. 
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peace was established. Although in theory it remains irrelevant whether a 
crime against humanity was committed before or during the war, in practice 
it is difficult to establish a connection between what is alleged to be a crime 
against humanity and a crime within the jurisdiction of the Tribunal, if the 
act was committed before the war. . . . 


" As pointed out, the International Military Tribunal, in interpreting the 
notion of crimes against humanity, lays particular stress on that provision 
of its Charter according to which an act, in order to come within the notion 
of a crime against humanity, must have been committed in execution of or 
in connection with any crime w ithin the jurisdiction of the Tribunal, which 
means that it must be closely connected either with a crime against peace 
or a war crime in the narrower sense. Therefore the Tribunal declined to 
make a general declaration that acts committed before 1939 were crimes 
against humanity within the meaning of the Charter. This represents, 
however, only the general view of the Tribunal and did not prevent it from 
treating as crimes against humanity acts committed by individual defendants 
against German nationals before 1st September, 1939, if the particular 
circumstances of the case appeared to warrant this attitude. The verdict 
against the defendant Streicher is a case in point, but even in his case the 
causal nexus has been pointed out between his activities and the crimes 
committed on occupied Allied territory and against non-German nationals, 
and the most that can be said is that he was also found guilty of crimes 
against humanity committed before 1st September, 1939, in Germany against 
German nationals. It cannot be said in the case of any of the defendants 
that he was convicted only of crimes committed in Germany against Germans 
before 1st September, 1939. 

“ The restrictive interpretation placed on the term ‘ crimes against 
humanity was not so strictly applied by the Tribunal in the case of victims 
ot other than German nationality. With respect to crimes committed before 
1st September, 1939, against Austrian nationals, the Tribunal established 
their connection with the annexation of Austria, which is a crime against 
peace and came, therefore, to the conclusion that they were within the terms 
of Article 6(c) of the Charter. This consideration is particularly evident in 
the reasons concerning the case of Baldur von Schirach and, though expressed 
less precisely, in the case of the defendant Seyss-Inquart. The same applies 
mutatis mutandis to crimes committed in Czechoslovakia before 1st Sep¬ 
tember, 1939, as illustrated in the verdicts on the defendants Frick and 
von Neurath.’X 1 ) 


Indeed the International Military Tribunal could hardly have decided 
that no crime against humanity could possibly have been committed before 
the war. because Article 6(c) of the Charter includes the words “ before or 
during the war " which govern at least the first part of that provision^ 2 ) 


(6) The Tribunal acting in the Flick Trial also came to an important 
conclusion regarding the extent to which offences against property could be 

(‘I F.gon Schwelb. in British Year Book of International Law, 1946, pp “>04-205 (Italics 
inserted.) ' ' 

< 2 ) See p. 44. note 2. It has been argued that the words quoted cover the whole Article 
since persecutions must fall wiihin the description “ inhumane acts ”. This seems to 
be the opinion of Professor Schick in The Nuremberg Trial and Future International Law 
American Journal of International Luw, October, 1947, p. 787. 



THE FUCK TRIAL 49 

recarded as crimes against humanity and here also took the definition of the 
law on such crimes a step beyond the stage reached in the Justice Trial. 

It was laid down in the judgment in the trial now under review that offences 
against industrial property could not constitute crimes against humanity. 

In this case" said the Tribunal. “ we are only concerned with industrial 
property. . . . We believe that the proof does not establish a crime against 
humanity recognised as such by the law of nations when defendants were 
encaged in the property transactions here under scrutiny. ... It nowhere 
appears in the judgment that l.M.T. considered, much less decided, that a 
person becomes guilty of a crime against humanity merely by exerting 
anti-semitic pressure to procure by purchase, or through State appropriation, 
industrial property owned by Jews."( ! ) 

In the LG. Farben Trial A*) the Tribunal was faced with the same question 
and decided to “ adopt the interpretation expressed by Military Tribunal IV 
in its judgment in the case of the United States of America rs. Friedrich Flick 
et a /., concerning the scope and application of the quoted provision( 3 ) in 
relation to offences against property.” 

The same trend of thought is visible in the follow ing passages taken from 
the judgment delivered in the Einsatzgruppen Trial :( 4 ) 

Murder, torture, enslavement and similar crimes which heretofore were 
enjoined only by the respective nations now fall within the prescription ol 
the family of nations. . . . 

•• Despite the gloomy aspect of history, with its wars, massacres and 
barbarities, a bright light shines through it all if one recalls the efforts made 
in the past in behalf of distressed humanity. President Theodore Roosevelt 
in addressing the American Congress, said in 1903: 

“ ‘ There are occasional crimes committed on so vast a scale and of 
such peculiar horror as to make us doubt whether it is not our manifest 
duty to endeavour at least to show our disapproval of the deed and our 
sympathy with those who have suffered by it. 

” President William McKinley in April, 1898, recommended to Congress 
that troops be sent to Cuba ‘ in the cause of humanity , 

“ *. . . and to put an end to the barbarities, bloodshed, starvation and 
horrible miseries now existing there, and which the parties to the conflict 
are either unable or unwilling to stop or mitigate. . .. 

" Crimes against humanity are acts committed in the course of wholesale 
and systematic violation of life and liberty. . . . 

- At the VI1 Ith Conference for the Unification of Penal Law held on 
1 Ith July, 1947, the Counsellor of the Vatican defined crimes against humanity 
in the following language: 

“‘The essential and inalienable rights of man cannot vary in time 
and space. They cannot be interpreted and limited by the social 
conscience of a people or a particular epoch for they are esse ntially 

! -•) TOalof ^rltrauch and ot^'^a United Slates Military Tribunal in Nuremberg. 

S *?*)Artide > IlWW^« against Humanity) of Control Council Law No. 10 

(') See p. 47. 
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immutable and eternal. Any injury . . . done with the intention of 
extermination, mutilation or enslavement against the life, freedom of 
opinion . . . the moral or physical integrity of the family ... or the dignity 
of the human being, by reason of his opinion, his race, caste, family or 
profession, is a crime against humanity.’ ”(■) 

The judgment in the Flick Trial declared that “ A distinction could be made 
between industrial property and the dwellings, household furnishings and 
food supplies of a persecuted people ’’,('-) and thus left open the question 
whether such offences against personal property as would amount to an 
assault upon the health and life of a human being (such as the burning of 
his house or depriving him of his food supply or his paid employment) 
would not constitute a crime against humanity. Even the examples quoted 
by the Prosecution in its Rebuttal statement, from the judgment of the 
International Military Tribunal, could refer to acts of economic deprivation 
of this more personal type: 

“ The Defence has also argued that persecutions on racial, religious and 
political grounds must be physical acts directed against the person of a 
member of the persecuted group analogous to murder, torture, rape, etc. 
This argument has been made before and has been rejected by the I.M.T. 
For example, in its enumerations of the crimes of the Leadership Corps of 
the Nazi Party the I.M.T. states that that group had ‘ played its part in the 
persecution of the Jews. It was involved in the economic and political 
discrimination against the Jews which was put into effect shortly after the 
Nazis came into power (I.M.T. judgment, p. 259). Likewise in its enumera¬ 
tion of the criminal activities of Seyss-Inquart the I.M.T. stated that “ One 
of Seyss-Inquart’s first steps as Reich Commissioner of the Netherlands was 
to put into eflect a series of laws imposing economic discriminations against 
the Jews ’ (I.M.T. judgment, p. 329). Likewise as to the crimes of Walther 
Funk the I.M.T. stated that he ‘ had participated in the early Nazi programme 
of economic discrimination against the Jews’ (I.M.T. judgment, p. 305). 
In the enumeration of the crimes of Frick the I.M.T. stated that he 4 drafted, 
signed and administered many laws designed to eliminate Jews from German 
life and economy ’ (I.M.T. judgment, p. 300).”( 3 ) 

(') Italics inserted. 

(*) See p. 26. 

( ) Compare the Tribunal’s altitude to this argument put forward by the Prosecution 
see p. 27. Speaking of the Charter of the I.M.T., Article 6 (c), in his article Crimes against 
Humanity in British Year Book of International Law, 1946, pp. 178-226, Dr. Schwelb states: 

’ It the English rule of interpretation, known as the eiusdem generis rule, could be applied 
to Article 6(<) the words ‘ other inhumane acts ’ would cover only serious crimes of a 
character similar to murder, extermination, enslavement and deportation. Then, offences 
against property would be outside the scope of the notion of crimes against humanity. 
But even quite apart from the eiusdem generis rule, this view appears to be supported by the 
lacl that, w hile the exemplative enumeration of Article 6 (h) contains such items as ’ plunder 
of public or private property ’. ‘ wanton destruction of cities, towns or villages, or devasta¬ 
tion not justified by military necessity ’, there is no indication in the text that similar 
offences against property were in the minds of the Powers when agreeing on Article 6 (c) " 
While admitting this, however. Dr. Schwelb continues: " It is, however, doubtful whether 
this is a sound interpretation. As Professor Lauterpacht has said, ’ it is not helpful to 
establish a rigid distinction between offences against life and limb, and those against 
property. Pillage, plunder and arbitrary destruction of public and private property may, 
in their effects, be no less cruel and deserving of punishment than acts of personal violence. 
There may. in effect, be little difference between executing a person and condemning him 
to a slow death of starvation and exposure by depriving him of shelter and means of 
sustenance \ (This Year Book, 21 (1944), p. 79.) ” 


The same comment could be made of two passages from the judgment of 
the International Military Tribunal which the Prosecution did not quote: 

” Goering persecuted the Jews, particularly after the November, 1938, riots, 
and not only in Germany where he raised the billion mark fine as stated 
elsewhere, but in the conquered territories as well. His own utterances then 
and his testimony now show this interest was primarily economic, how to 
get their property and how to force them out of the economic life of 
Europe ”,(*) and “As Reich Governor of Austria, Seyss-Inquart instituted 
a programme of confiscating Jewish property. Under his regime Jews were 
forced to emigrate, were sent to concentration camps and were subject to 
pogroms.”( 2 ) 

(c) Finally, the Tribunal concurred in the finding of the Tribunal acting 
in the Justice Trial that “ crimes against humanity as defined in Control 
Council Law No. 10 must be strictly construed to exclude isolated cases of 
atrocities or persecution. . . . ’’( 3 ) Although the Tribunal did not give its 
reasons, it held that on these grounds alone the charge of crimes against 
humanity made in the Flick Trial would fail. The Tribunal must be taken 
to have rejected the claims made in the Prosecution s Rebuttal statement 
that, “ It is unnecessary to labour the obvious point that the crimes charged 
against the defendants were not isolated episodes but were an integral part 
of a programme of persecution ”. 

(ii) The related opinion expressed by the Tribunal in the Justice Trial! 1 ) 
that proof of systematic governmental organisation ol the acts alleged is 
a necessary element of crimes against humanity seems to be reflected in 
certain words which appear in the judgment in the Einsatzgruppen Trial:!') 

•’ It is to be observed that in so far as international jurisdiction is concerned 
the concept of crimes against humanity does not apply to oflences tor which 
the criminal code of any well-ordered State makes adequate provision. They 
can only come within the purview of this basic code of humanity because the 
State involved, owing to indifference, impotency or complicity, has been 
unable or has refused to halt the crimes and punish the criminals. 

(iii) Although the present pages are not intended to be an exhaustive 
analysis of the concept of crimes against humanity, it may be added that, 
according to the judgment in the Milch Trial,!*) the words or nationals 
of Hungary and Rumania ” could be added to the possible victims in the 
dictum of the Military Tribunal which conducted the Justice Tiial, that 
crimes against humanity may be committed by German nationals against 
German nationals or Stateless persons.!') It has been seenf ) that, according 
to the judgment in the Einsatzgruppen Trial. Law No. 10, when it deals w ith 
crimes against humanity, is not restricted as to the nationality ot the victim. 


P) British Command Paper, Cmd. 6964, p. 85. 

P) Ibid, p. 121. 

p) See pp. 47 and 79-80 of Vol. VI and p. 28 of the present volume. 
P) See Vol. VI, pp. 47 and 79-80. 

P) See p. 47. 

(*) See Vol. VII, p. 40. 

(’) See Vol. VI, pp. 40 and 79. 

(«) See p. 47. 
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In its opening statement in the Flick Trial . the Prosecution made the same 
claim in the following words: 

“ . . . the definition of crimes against humanity certainly comprehends 
such crimes when committed by German nationals against other German 
nationals. It is to be observed that all the acts (murder, imprisonment, 
persecution, etc.) listed in the definition of crimes against humanity would, 
when committed against populations of occupied countries, constitute war 
crimes. Consequently, unless the definition of crimes against humaniu 
applies to crimes by Germans against Germans, it would have practically 
no independent application except to crimes against nationals of the satellite 
countries such as Hungary and Rumania.! 1 ) Surely a major category of 
crimes would not have been created for so relatively trivial a purpose. But 
the matter is put quite beyond doubt by Article III of Law No. 10, which 
authorises each of the occupying powers to arrest persons suspected of having 
committed crimes defined in Law No. 10, and to bring them to trial' before 
an appropriate tribunal'. Article Ill further provides that:( 2 ) 

“ ‘ Such tribunal may, in the case of crimes committed by persons 
of German citizenship or nationality against other persons of German 
citizenship or nationality, or Stateless persons, be a German court, if 
authorised by the occupying authorities.’ 

“ This constitutes an explicit recognition that acts committed by Germans 
against other Germans are punishable as crimes under Law No. 10 according 
to the definitions contained therein, since only such crimes may be tried by 
German courts, in the discretion of the occupying power. If the occupying 
power fails to authorise German courts to try crimes committed by Germans 
against other Germans (and in the American Zone of occupation no such 
authorisation has been given) then these cases are tried only before non- 
German tribunals, such as these Military Tribunals.” 

An examination of the judgment in the Justice Trial reveals that the 
Tribunal in that case quoted Article III of the Law No. 10 and did not feel 
called upon to elaborate the scope of the concept of crimes against humanity 
to any greater degree.) 3 ) 

6. ENSLAVEMENT AND DEPORTATION TO SLAVE LABOUR 

It will be recalled that Count One of the Indictment made charges of 
enslavement and deportation to slave labour. In their closing statement, 
the Prosecution claimed that: 

“ The defendants used impressed foreign labour and concentration camp 
labour in enterprises under their control or management, and they did so 

(*) A footnote to the statement here runs as follows: “ Even the crimes in Bohemia and 
Moravia were war crimes under the Tribunal's decision. Judgment of the International 
Military Tribunal, Vol. I. Trial of the Major War Criminals, p. 334. The Tribunal apparently 
held that all persecutions, etc., committed after 1939, were crimes against humanity no 
matter where committed and were also war crimes if committed in a country where the 
laws of war were applicable. Id., pp. 254-255, 259. Military Tribunal II, in its opinion 
and judgment in United States v. Erhard Milch (16th April, 1947), held that Law No. 10 
is applicable to crimes against humanity committed by Germans against nationals of the 
Axis satellites ”. 

(’) “ In paragraph I, sub-paragraph (d)." 

( s ) Sec Vol. VI, p. 40. 
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with knowledge of the character of such labour. There can be no doubt, 
therefore, of their guilt of the crime of enslavement under Control Council 
Law No. 10. The criminal nature of the mere utilisation of slave labour 
clearly appears, moreover, from the judgment of the International Military 
Tribunal. In finding Speer guilty of war crimes and crimes against humanity, 
the Tribunal pointed out that he ‘ was also directly involved in the utilisation 
of forced labour as chief of the organisation Todt ’, that he ‘ relied on 
compulsory service to keep it (the organisation Todt) adequately staffed ’, 
and that he 4 used concentration camp labour in the industries under his 
control ’. The record here contains a story of confinement, suffering, 
malnutrition and death. But enslavement need involve none of these things. 
As stated by Tribunal II: 

44 4 Slavery may exist even without torture. Slaves may be well fed 
and well clothed and comfortably housed, but they are still slaves if 
without lawful process they are deprived of their freedom by forceful 
restraint. We might eliminate all proof of ill-treatment, overlook the 
starvation and beating and other barbarous acts, but the admitted fact 
of slavery ... compulsory uncompensated labour ... would still remain. 
There is no such thing as benevolent slavery. Involuntary servitude, 
even if tempered by humane treatment, is still slavery. . . . ’(’) 

44 The defendants are also guilty of the crime of deportation, and of the 
murders, brutalities and cruelties committed in connection therewith. The 
German slave-labour programme, as found by the International Military 
Tribunal, involved criminal deportation of many millions of persons, 
recruited often by violent methods, to sene German industry and agriculture. 
The utilisation of the forced labour by defendants make them participants in 
the crimes committed under such programme. As already demonstrated, 
the defendants obviously knew of the slave-labour programme and had ample 
information to put them on notice as to the methods adopted in its 
execution.” 

The Judgment did not attempt an analysis of the law on these points. 
Similar charges were made in the Milch Trial, and the notes to that trial 
appearing in Vol. VII of these Reports have included a commentary on the 
words of the Tribunal acting in that trial on the questions of deportation and 
enslavement of Allied civilians and prisoners of war.) 2 ) What can safely be 
said here of the present trial is that an examination of the evidence as 
summarised by the Tribunal shows that the offences found by the latter to 
have been proved was that of voluntarily employing forced civilian labour 
from occupied territories and that of voluntarily employing prisoners of war 
on work 44 bearing a direct relatipn to war operations . The Tribunal 
was willing to admit, however, that it was possible tor an accused to set up a 
successful plea of necessity if he employed such labour only because it was 
supplied to him by the State authorities and if refusal to use it would have 
resulted in sufficiently serious consequences to himself) 3 ) The accused 
Flick and Weiss were found guilty on Count One because instances had been 

( l ) This quotation is from the Judgment in the Pohl Trial. See Vol. VII of this series, 
p. 49. 

(*) See Vol. VII, pp. 53-61. 

(*) See pp. 18-20. 
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proved of iheir having voluntarily participated in the Reich slave-labour 
programme.(') It will be noted that nothing more than “knowledge and 
approval " of Weiss's acts on the part of Flick is mentioned in the Judgment, 
but it seems clear that the decision of the Tribunal to find him guilty was an 
application of the responsibility of a superior for the acts of his inferiors 
which he has a duty to prcvcnt.( 2 ) 

The effect of the decisions of the Tribunals which conducted the Milch 
and Flick Trials was to overrule the submission that deportation and 
enslavement were not war crimes since they were not specifically mentioned 
in the Hague Convention: the Defence in the Flick Trial claimed that, on 
this matter, “ The Indictment is based on two provisions, one of which'has 
no connection at all and the other one only a very limited connection with 
this question, that is. to Articles 46 and 52. Article 46 of the Hague Land 
Warfare Convention states: 

“ • The honour and the rights of the family, the life of the citizens and 
private property, as well as religious faith and religious services, are to 
be respected. ’ ” 

Counsel continued: “1 can see no connection whatsoever between this 
regulation and the conscription of labour. Article 52 says: 

Conlrihulions in kind and services can only be demanded from 
communities or inhabitants for the requirements of the occupation army. 
These must be in proportion to the resources of the country and must 
be of such a kind that they do not oblige the population to take part in 
military operations against their native country.’ 

• Two restrictions result from this regulation for the compulsory demand 
ol services: firstly,' only Tor the requirements of the occupation army and 
secondly, 1 no participation in military operations ’. What is not shown by 
this Article is a veto to employ these workers outside the occupied territory. 
On the contrary, if it is practical for the belligerent nation to have the work 
lor the requirements of the occupation army performed in its home country, 
there is nothing in Article 52 which opposes the compulsory use of workers 
trom the occupied territory for this purpose. This interpretation I base on 
the aforementioned principle, that exceptions to the unrestricted use of 
violence in war must be clearly formulated and proved by those who refer 
to it. 

7. rut INTER-RELATION BETWEEN THE INTERNATIONAL MILITARY TRIBUNAL 
VM3 IIIE UNITED STATES MILITARY TRIBUNALS IN NUREMBERG, AND BETWEEN 
THE TATTER TRIBUNALS THCMSELVESf 3 ) 

JK JuS !‘ C f Tr ‘ al (trial 0f Altst,,tter and others)( 4 ) was the first and the 
Huk Trial the most recent to be treated in this series of Reports of the 
trials which have been held in Nuremberg, before United States Military 

I 1 ) Sec pp. 20-21. 

( s ) Sec further on this point Vols. IV. pp. 83-96. VII, pp. 61-64 VIII dd 88-89 and 

*■)&*£. ifoo'mote'f C ° m " mnd Trial (Trial of Von Lecb and others). mVoIXH. 

(‘)See Vol. VI of these Reports, pp. I-110. 
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Tribunals acting under Control Council Law No. 10 and Ordinance 
No. 7 of the Military Government of the United States Zone of Germany. 

It may be of interest to write a brief note on the relationship between these 
trials and their forerunner, also held at Nuremberg, the trial before the 
International Military Tribunal of Goering and others (to which trial they 
have been said to constitute “ subsequent proceedings ”). 

Certain non-legal similarities exist. For instance, in war crime trials 
before British Military Courts and United States Military Commissions it 
has not been the rule either for the Prosecution to file detailed indictments 
or for the courts to pronounce reasoned judgments, despite some rare 
exceptions in the practice of both. In the “ Subsequent Proceedings" 
trials, however, indictments have been filed which have been somewhat 
reminiscent in their detail and often also in their form of the indictment 
drawn up against Goering and others( l ), while Article XV ol Ordinance 
No. 7 makes it compulsory for the Tribunals which act under its authority 
to “ give the reasons ’’ on which their judgment as to guilt or innocence are 
based,! 2 ) and the result has been the pronouncement of detailed reasoned 
judgments which provide the Tribunals’ evidential and legal reasons lor their 
findings as did that of the International Military Tribunal. 

How far is the latter judgment binding upon the United States Military 
Tribunals ? In the absence of any special legal provision the decisions of a 
court such as the International Military Tribunal would not bind other 
courts,( s ) but the United States Military Tribunals are required to apply 
Article X of Ordinance No. 7 which provides: 

“ Article X. The determinations of the International Military Tribunal 
in the judgments in Case No. 1 that invasions, aggressive acts, aggressive 
wars, crimes, atrocities or inhumane acts were planned or occurred, shall be 
binding on the tribunals established hereunder and shall not be questioned 
except in so far as the participation therein or knowledge thereol by any 
particular persons may be concerned. Statements of the International 
Military Tribunal in the judgment of Case No. 1 constitute proot of the tacts 
stated, in the absence of substantial new evidence to the contrary. ( ) 

This provision may appear to differentiate between " the determinations 
of the International Military Tribunal in the judgments in Case No 1 that 
invasions, aggressive acts, aggressive wars, crimes, atrocities or inhumane 
acts were planned or occurred ”, and other statements of fact; the first being 
binding “ except in so far as the participation therein or knowledge thereof 

('\ The relevant part of Article 1V<«) of Ordinance No 7 simply prosides that: “ The 
indictment shall stale the charges plainly, concisely and with sufficient particulars to inform 
defendant of the offences charged 
(») See Vol. Ill of this series, p. 120. 

(») •• T here is no rule of general international law conferring upon the decision of any 
international tribunal the power to render binding precedents : Professor Hans Kclscn, 
Will Nuremberg Constitute a Precedent ? in International Law Quarterly . Vol. I No..2. 
on 16' > —163 The same learned writer claims that: “The Judgment rendered by the 
International Military Tribunal in the Nuremberg Trial cannot constitute a true precedent 
because it did not establish a new rule of law, but merely applied pre-existing rules of law 
laid down by the International Agreement concluded on 8ih August, 1945, in London, 
for the Prosecution of European Axis War Criminals ..." (Ibid, p. 154). 

(<) See Vol. Ill of this series, p. 118. 
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by any particular person may be concerned ”, and the latter being binding 
" in the absence of substantial new evidence to the contrary 

It is, however, possible to interpret the words “ the determination of the 
International Military Tribunal . . . may be concerned ” as signifying that 
the decisions of the International Military Tribunal thus made binding on 
the United States Military Tribunals included not merely decisions that 
certain acts were committed or omissions made but also decisions that such 
acts or omissions were criminal. This seems to have been the interpretation 
placed on the phrase by, for instance, the Prosecution in the Flick Trial ; 
their closing brief on Count Two includes these words: 

“ In view of the Charter definition of war crimes the I.M.T. judgment 
amounts to a determination that a ruthless ‘ systematic “ plunder of public 
and private property ” ’ occurred and that was in violation of the Hague 
Regulations. Determinations by the I.M.T. that crimes occurred are binding 
on Tribunal IV and ‘ shall not be questioned except in so far as participation 
therein or knowledge thereof by any particular person may be concerned 
Thus, the charge amounts to, and it need only be proved, that the defendants 
participated in the systematic plunder of property which was held to be in 
violation of the Hague Regulations. It is, therefore, necessary to determine 
what the I.M.T. included in its judgment that ‘ a systematic plunder of 
public or private property ' occurred.” 

The advantage of such an interpretation is that it explains why Article X 
makes two separate and different provisions regarding certain decisions of 
the International Military Tribunal. On the other hand, it is difficult to 
regard the reference to “ invasions ” and “ atrocities or inhumane acts ” as 
signifying anything more than questions of fact, particularly since “ aggres¬ 
sive wars " and “ crimes ”, which do have a legal significance, are mentioned 
separately. 

The Nuremberg Military Tribunals have not thrown conclusive light on 
this particular problem, even when making reference to Article Xf 1 ). They 
have, however, often quoted or referred to passages from the judgment of 
the International Military Tribunal, without making reference to Article X. 
In the Paid Trial.(-) the judgment refers back to the latter judgment specifically 
on a question of fact: 

“ The story of systematic pillage of occupied countries is related in the 
judgment of the International Military Tribunal (pp. 238-243, official edition) 
which this Tribunal adopts as findings of fact in this case.” 

In the judgment in the Milch Trial, there appears a lengthy passage from 
the judgment of the International Military Tribunal dealing with the use of 
slave labour in the Reich, and after quoting this the Tribunal does acknow¬ 
ledge the binding force of Article X: 

Under the provisions of Article X of Ordinance No. 7, these determina¬ 
tions ot fact by the International Military Tribunal are binding upon this 
Tribunal 1 in the absence of substantial new evidence to the contrary Any 
new evidence which was presented was in no way contradictory of the findings 

(‘) Sec, for instance, Vol. VI of this series, p. 28. 

( 2 ) See p. 53 and Vol. VII, p. 49. 
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of the International Military Tribunal, but on the contrary, ratified and 
affirmed them.” 

According to Article I of Law No. 10, the Charter of the International 
Military Tribunal is made an integral part of the Law, while Article I 
of Ordinance No. 7 provides : “ The purpose of this Ordinance is to 
provide for the establishment of Military Tribunals which shall have power 
to try and punish persons charged with offences recognised as crimes in 
Article II of Control Council Law No. 10, including conspiracies to commit 
any such crimes ”. 

The United States Military Tribunals are therefore bound by the provisions 
of the Charter of the International Military Tribunal. On the other hand, 
they are bound by the decisions of the International Military Tribunal on 
points of law beyond doubt in one respect only. Article 11(d) of Law No. 10 
provides that “ Membership in categories of a criminal group or organisation 
declared criminal by the International Military Tribunal shall be regarded 
as a crime The Charter of the International Military Tribunal, which 
binds the United States Military Tribunals, makes a provision of which the 
second sentence is the significant one in this connection: 

“ Article 10. In cases where a group or organisation is declared 
criminal by the Tribunal, the competent national authority of any 
signatory shall have the right to bring individuals to trial for membership 
therein before national, military or occupation courts. In any such case 
the criminal nature of the group or organisation is considered proved 
and shall not be questioned.” 

The Military Tribunals are therefore obliged to accept the decisions of 
the International Military Tribunal as to the criminality or otherwise of 
groups and organisations^ 1 ) 

On other legal questions (with the possible exception created by Article X 
of Ordinance No. 7) the decisions of the International Military Tribunal are 
not binding on the later Tribunals, and that which conducted the Flick Trial. 
while bound by the provisions of the Charter of the International Military 
Tribunal, was strictly speaking not bound by the decisions of the latter on 
the question of crimes against humanity.( 2 ) The judgment is, nevertheless, 
stronely persuasive and has been constantly followed on points ot law in the 
“ Subsequent Proceedings ” trials; for instance, in the judgments delivered in 
the l.G. Farben Trial and the Krupp Trial close attention was paid to the 
decisions of the International Military Tribunal on the question of crimes 
against peace.( 3 ) 

Turning to the legal inter-relation between the United States Military 
Tribunals themselves, it is safe to say that they are in no way able to bind 
one another. As the Flick Trial judgment states, there is “ no similar 
mandate ” to that contained in Article X of Ordinance No. 7 ” either as to 
findings of fact or conclusions of law contained in the judgments of 

(') This topic is further explored in the notes to the Greifelt Trial to be reported in 
Vol. XIII. 

( ! ) See pp. 25 and 44. 

(») See Vol. X of these Reports. 

(*) See p. 17. 
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Co-ordinate Tribunals The judgment concluded that “ The Tribunal will 
take judicial notice of the judgment but will treat them as advisory only ”.( 4 ) 
As has been seen the Tribunals have arrived at different conclusions on one 
aspect of the law relating to crimes against humanity.(') 

During the delivery of the closing speeches in the Flick Trial the President 
of the Tribunal asked General Telford Taylor, Chief of Counsel War Crimes, 
how far the doctrine of precedent applied between the several United States 
Military Tribunals. The following interchange ensued: 

“GeneralTaylor : Well, your honour, there are special provisions about this 
question in the amendment to Ordinance No. 7, called Ordinance No. 11. 
The President: I know the provision about the courts meeting when there 
are different rulings. 

General Taylor: I should suppose that it follows, from those provisions, 
that the decisions of the other tribunals are entitled to the same weight 
that you would give to a co-ordinate decision at home, which is that it 
is not binding but that it is respectfully treated. 

The President: Yes, it is the judgment of a learned body. 
GeneralTaylor: Quite. 

The President: Well, that is as I thought.” 

As an example of concurrence of opinion between the Tribunals, it may 
be remarked that, in the Krupp Trial,( 2 ) the judgment relates that: “The 
law with respect to the deportation from occupied territory is dealt with by 
Judge Phillips in his concurring opinion in the United States vs. Milch decided 
by Tribunal II.( 3 ) We regard Judge Phillip's statement of the applicable 
law as sound, and accordingly adopt it. . . . ” 

Ordinance No. II of the United States Military Government, to which 
General Taylor made reference, states in its Article II: 

“ Ordinance No. 7 is amended by adding thereto a new Article following 
Article V to be designated Article V(B), reading as follows: 

“ (a) A joint session of the Military Tribunals may be called by any 
of the presiding judges thereof or upon motion, addressed to each of 
the Tribunals, of the Chief of Counsel for War Crimes or of Counsel 
for any defendant whose interests are affected, to hear argument upon 
and to review any interlocutory ruling by any of the Military Tribunals 
on a fundamental or important legal question either substantive or 
procedural, which ruling is in conflict with or is inconsistent with a prior 
ruling of another of the Military Tribunals. 

“(b) A joint session of the Military Tribunals may be called in the 
same manner as provided in subsection (a) of this Article to hear 
argument upon and to review conflicting or inconsistent final rulings 
contained in the decisions or judgments of any of the Military Tribunals 
on a fundamental or important legal question, either substantive or 
procedural. Any motion with respect to such final ruling shall be filed 
w ithin ten (10) days following the issuance of decision or judgment. 

( l ) See pp. 44-8. 

(-) See Vol. X of these Reports. 

C) See Vol. VII. pp. 45-47. 


“ (c) Decisions by joint sessions of the Military Tribunals, unless 
thereafter altered in another joint session, shall be binding upon all 
the Military Tribunals. In the case of the review of final rulings by 
joint sessions, the judgments reviewed may be confirmed or remanded 
for action consistent with the joint decision. 

“(d) The presence of a majority of the members of each Military 
Tribunal then constituted is required to constitute a quorum. 

“ ( e ) The members of the Military Tribunals shall, before any joint 
session begins, agree among themselves upon the selection from their 
number of a member to preside over the joint session. 

“(f) Decisions shall be by majority vote of the members. If the 
votes of the members are equally divided, the vote of the member 
presiding over the session shall be decisive.” 

It will be recalled that a joint session of the Military Tribunals was held 
to decide the question whether conspiracy to commit war crimes and crimes 
against humanity could be regarded as a separate offence.(’) It should be 
noted that the convening of a joint session is within the discretion of the 
presiding judges and it is not obligatory that a joint session should be held 
upon a motion being received from Counsel. On the other hand, decisions 
reached by joint sessions are binding for the future on the individual tribunals, 
unless altered by a subsequent joint session. 


CASE No. 49 

TRIAL OF HANS SZABADOS 

PERMANENT MILITARY TRIBUNAL AT CLERMONT-FERRAND 
JUDGMENT DELIVERED ON 23RD JUNE, 1946 

Putting to death of Hostages—Destruction of property by- 

arson—Pillage 

A. OUTLINE OF THE PROCEEDINGS 

The accused, a former German non-commissioned officer of the 19th 
Police Regiment, who had been stationed at Ugine, Haute-Savoie, during 
the occupation of France, was charged with “ complicity in murder, arson 
of inhabited buildings, pillage in time of war and wanton destruction of 
inhabited buildings, by means of explosives ” on two different occasions. 

On 5th June, 1944, at about 8 a.m., unknown members of the French 
Resistance Movement had blown up part of the road in the district of the 
railway station at Ugine, killing nine German soldiers and wounding several 
others. It was shown that the accused, in the absence of his superiors. 
Captain Schultz and Lieutenant Rassi. had surrounded the whole area with 
men of his regiment and arrested a number of local inhabitants and passers-by 
found on the road. They were detained by the accused as hostages. Upon 


(>)Scc Vol. VI. p. 104. 
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the arrival of the two superior officers, 28 hostages were shot at about 
11.30 a.m. on the same day. All the victims except one were duly identified. 
It was further shown that the accused ordered the inhabitants of several 
houses in Ugine, regarded as harbouring “ terrorists ", to leave the premises, 
whereupon three houses were set on fire. The accused personally threw 
hand-grenades into the houses and did so while the inhabitants were still 
removing their belongings, thus endangering their lives. 

The following day. 6th June, the accused took part in the destruction by 
dynamite of a block of three more houses which it was found difficult to 
set on fire. During these events property of the dwellers was looted. The 
accused personally took all radio sets. 

1 As a result 421 inhabitants remained without shelter and total damages of 

2I.(X)0,000 francs were inflicted. The accused claimed to have taken part in 
the above destruction and looting upon the orders of his superiors. 

‘ On the 15th June, 1944, a detachment of the same regiment under the 

> command of Lieutenant Rassi and the accused was passing through Puisot, 

' a hamlet in the area of Annecy. The accused maintained that several shots 

were fired on the detachment. It was shown that when the officer resumed 
his journey the accused surrounded the hamlet with his detachment. All 
the houses were set on fire, several inhabitants shot and their bodies thrown 
into the fire, including a youth of 16, and food, belongings and other articles 
of property w ere looted. Here also, the accused invoked the plea of superior 
orders. 

The accused was found guilty on all Counts, but was not held responsible 
for the killings which took place at Puisot on the 15th June, 1944. The 
Tribunal passed the sentence of hard labour for life. 


B. NOTES ON THE CASE 

1. THE COURT 

The trial was held by the Permanent Military Tribunal at Clermont- 
Ferrand, whose competence, like that of the Tribunals before which the other 
French trials reported in this volume were held, was based on the Ordinance 
of 28th August, 1944, concerning the Suppression of War Crimes.( l ) 

2. THE NATURE OF THE OFFENCE 

(a) Pulling to death of hostages 

The court established that the accused had taken part in the killing of 
hostages at Ugine, and passed judgment on this count on the basis of 
Art. 2, para. 4 of the Ordinance of 28th August, 1944, and Art. 296 of 
the French Penal Code. Art. 2, para. 4 provides that “Premeditated 
murder, as specified in Art. 296 of the Penal Code, shall include killing as 
a form of reprisal ”. Under Art. 296, in conjunction with Arts. 302 and 
304 of the Penal Code, premeditated murder is punishable by death or 
hard labour for life. The accused was found guilty of the crime as an 
accomplice and in circumstances warranting the life sentence only. In the 


(‘) For the French law relating to the punishment of war crimes, sec Vol. Ill of this 
series. Annex II, pp. 93-101. 
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field of international law the provision quoted touches upon the important 
questions of reprisals and of the permissibility of killing persons detained 
as hostages. Both questions are given special consideration in Vol. VIII, 
pp. 76-88 and in Vol. XIV (Trial of A. Rauter). 

(b) Arson and Destruction of Inhabited Buildings by Explosives 

The wanton destruction of inhabited buildings by fire and explosive was 
regarded by the Court in its judgment as being a crime under Article 434 of 
the French Penal Code. This article prescribes the heaviest penalty, death, 
for anybody who “ wantonly sets fire to buildings, vessels, boats, shops, 
works, when they are inhabited or used as habitations, and in general to 
places inhabited or used as habitations ”. 

The specific provision of the laws and customs of war which covers such 
a type of destruction is Article 23(g) of the Hague Regulations of 1907. It 
forbids the “ destruction or seizure of enemy property ” unless it is 
“ imperatively demanded by the necessities of war It is generally under¬ 
stood that “ imperative demands of the necessities of war ” can exist only 
in the course of active military operations, which was not the case with the 
circumstances of the trial. 

Such cases of destruction were regarded as criminal by the 1919 Com¬ 
mission on Responsibilities and were described in item XVIII of its list of 
war crimes as “ wanton devastation and destruction of property ". 

(c) Pillage 

The looting of personal belongings and other property of the civilians 
evicted from their homes prior to their destruction was found by the Court 
to be provided against by the terms of Article 440 of the French Penal Code, 
which deals with pillage. In applying this Article the Court appears to have 
preferred it to Article 221 of the French Code of Military Justice, which 
deals specifically with pillage by military personnel. One of the differences 
between the two provisions is that in violation of the Military Code, pillage 
entails, as a rule, a heavier penalty than pillage contrary to the Penal Code, 
that is, hard labour for life instead of for a maximum of 20 years. This, 
however, had no practical effect upon the sentence passed in this case, the 
accused having been found guilty of other crimes permitting and justifying 
life sentence. Pillage is included in the list of war crimes of the 1919 
Commission on Responsibilities and is expressly forbidden by Article 47 of 
the Hague Regulations of 1907. 

3. PLEA OF SUPERIOR ORDERS 

The accused's plea that he had acted on the orders of his superiors was 
not admitted. The Court applied the rule that superior orders do not in 
themselves exonerate the perpetrator from responsibility when the orders 
are illegal, as provided in Article 3 of the Ordinance of 28th August, 1944.( 1 ) 


(*) See Vol. Ill of this series, pp. 54-55. For the development of rules concerning the 
plea of superior orders as evidenced in the municipal law of other countries as well as in 
instruments of international law, sec Vol. 1 of this series, pp. 18-20, and 31-33; and 
(particularly) Vol. V, pp. 13-22. 
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CASE No. 50 

TRIAL OF ALOIS AND ANNA BOMMER 
AND THEIR DAUGHTERS 

PFRMANENT MILITARY TRIBUNAL AT METZ 
JUDGMENT DELIVERED ON 19TH FEBRUARY, 1947 

Theft and receiving stolen goods as war crimes—Civilians as 
war criminals- Responsibility of minors 


A. OUTLINE OF THE PROCEEDINGS 

The accused were a German family of five members, Alois and Anna 
Bommer and their three unmarried daughters. Elfriede, Maria and Hilde. 
They were charged with theft of, and receiving, stolen goods belonging to 
French citizens. 

The accused pleaded not guilty. Alois and his u ife declared that they had had 
an inventory made of the property and that they had purchased the furniture 
and the other objects concerned from the German custodian in charge of 
the deported Lorrainer's farm. They were, however, unable to prove the 
point by producing the inventory and the receipt; neither was such evidence 
found at Mate. Alois and his wife were prosecuted and convicted for both 
theft and receiving stolen goods. They were sentenced to 18 months imprison¬ 
ment each. Two daughters, Maria and Hilde, were prosecuted and convicted 
on the second Count only, and were sentenced to four months’ imprisonment 
each. The third daughter, Elfriede, who was less than 16 years of age at the 
lime of the offences, was acquitted of the charge of receiving stolen goods on 
the ground of having ‘ acted without judgment " (sans discernement) on 
account of her age. 


B. NOTES ON THE CASE 
L THE NATURE OF THE OFFENCES 

The main point of interest in regard to the offences tried is that acts 
representing theft and receiving stolen goods under French municipal law 
were treated by the Court as amounting at the same time to war crimes. 

The relevant provisions under which the two principal accused, Alois and 
Anna Bommer, were convicted, were Article 401 of the Penal Code relating 
to theft, and Article 460 of the same Code relating to receiving stolen goods. 

Article 401 concerns any theft, as defined in Article 379 of the Penal Code, 
which does not tall within any of the specific cases provided in Articles 
380 400 of the Code, such as theft at night or with violence. Theft is 
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defined in Article 379 as “ fraudulent removal ” (soustraction frauduleuse) 
of someone else’s goods and. when not committed in the circumstances 
covered by Articles 380-400, is punishable with imprisonment of from 
1-5 years and/or with a fine of from 200-6,000 francs. 

Receiving stolen goods is denned in Article 460 as “ knowingly receiving 
things taken, misappropriated or obtained by means of a crime or delict", 
and is punishable with the same penalties as theft under Article 401. 

When passing sentence under these provisions, the Court also made 
reference to the Ordinance of 23th August, 1944, concerning the Suppression 
of War Crimes. According to Article 2, paragraph 8 of this Ordinance, 

“ the removal or export by ary means from French territory of goods of 
any nature, including moveable property and money ” is likened to pillage 
as provided in Article 221 et seq of the French Code of Military Justice. 
The latter deals with pillage by military personnel and, like Article 440 of 
the Penal Code covering pillage by any person, its definition of the offence 
is based on the element of the use of violence in taking away property. 
The description of violence in the Penal Code is couched in general terms 
and defined as “ open force ” (force ouverte), whereas in the Code of Military 
Justice it is elaborated in more detail and linked with and. at the same time, 
restricted to deeds of military oersonnel. The requisite element of violence 
consists either in the use of “ arms or open force ”, or in the breaking of 
doors or external enclosures ", or in “ violence against persons by military 
personnel. 

In the case of Alois and Anna Bommer there was no use of violence 
whatever, but, by virtue of the foregoing provision of the Ordinance of 
28th August, 1944, the mere fact of their having removed French property 
from France to Germany was sufficient to fall within the notion ot pillage 
as extended by the said Ordinance. It should be emphasised that, while 
likening such removal to pillage, the Ordinance did not restrict its definition 
to military personnel, but made it applicable to any perpetrator ol the offence, 
including civilians. 

In the judgment of the French Court, however, stress was laid on provisions 
of the Penal Code. It would appear that in face of the extension of the 
concept of pillage as effected by the above-mentioned Ordinance, there was, 
strictly speaking, no need for the Court to apply the general provisions ol 
the Penal Code in addition to those of the Ordinance, specifically prescribed 
for war crimes. This was done apparently because of the deeply-rooted 
tradition of the French courts that they deal with war crimes on the basis 
of common penal law. 

Another feature of the trial in respect of the offences committed, is that 
both Alois and Anna Bommer were convicted of having received stolen 
goods in addition to having committed theft. It is not clear why the Court 
proceeded on this Count, as the objects concerned were included in the 
property for which both had been found guilty as thieves. 1 hat is to say 
they were found guilty of receiving the same horses, furniture and linen 
as they themselves had stolen, with the exception of the silverware, 
jewellery and money. Neither is the reason for this distinction apparent 
from the judgment. It may have been that the evidence could not show 
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which of the various objects had been stolen by each of the two spouses, or 
that they had stolen every object as joint perpetrators or accomplices, in 
which case serious doubt remained that for some goods each of the two was 
guilty as a thief, and that both were thus mutually recipients of the goods 

stolen by the other. 

Be this as it may, the main point in their trial is that relating to theft as 
a war crime, technically distinct from pillage but likened to it and emerging 
as one of its varieties in the laws and customs of war as understood by one 
nation. According to Article 47 of the Hague Regulations of 1907 “ pillage 
is expressly forbidden ”, Violations of this rule, at any rate since the 
findings of the 1919 Commission on Responsibilities, have been regarded 
as war crimes entailing procedure and punishment devised for war criminals. 
They are included in the list of war crimes drawn up by the Commission, 
under item XIII. The French law and jurisprudence are now evidence that 
to pillage in the traditional sense, that is as misappropriation committed 
with the use of violence, is added ordinary theft or “ fraudulent removal ” 
of property, where there is, or need be, no violence. It would appear that, 
in a sense, there is no extension of the hitherto recognised laws and customs 
of war. The latter, as contained particularly in the Hague Regulations of 
1907, are not limited to the violations defined therein, and are therefore not 
restricted to pillage in the technical sense. Express reference to this was 
made in the preamble to the IVth Hague Convention, which includes the 
said Regulations, in the following terms: 

“ Until a more complete code of the laws of war can be drawn up, 
the High Contracting Parties deem it expedient to declare that, in cases 
not covered by the rules adopted by them, the inhabitants and the 
belligerents remain under the protection and governance of the principles 
o! the laws of nations, derived from the usages established among 
civilised peoples, from the laws of humanity, and from the dictates of 
the public conscience.” 

It has not been disputed that the “ principles of the laws of nations derived 
trom the usages established among civilised peoples” include general 
principles ol penal law, and there is no doubt that according to these 
principles thelt committed in war-time conditions may be a war crime in 
the same manner as pillage. 

I he case against the daughters of the Bommer couple is an illustration of 
how receiving stolen goods may, under the same principles, equally con¬ 
stitute a war crime. In their case there was no evidence that they were 
accomplices to the theft committed by their parents, but it was shown that 
tliev accepted and kept (or their own use some of the stolen goods knowing 
them to be stolen. This was a clear case of receiving stolen property, so 
that their being held penally responsible for it as a war crime in the 
circumstances of the theft was legally justifiable. 

It would thus appear that, with regard to the state of the laws and customs 
ol war as authoritatively described in the preamble of the IVth Hague 
Convention, the findings of the Court concerning theft and receiving stolen 
goods as war crimes were no legal innovation. They should rather be 
regarded as a recognition of the principle already admitted that the field ol 
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war crimes is not limited to violations enumerated in the Hague Conven¬ 
tions, or in the itemised list of war crimes of the 1919 Commission on 
Responsibilities, or in any other existing document relating to the laws and 
customs of war. This has been expressly recognised in the most recent 
instruments of international law. Thus, the Nuremberg Charter defines 
war crimes as violations including but not limited to the offences which are 
enumerated in its relevant provision^ 1 ) 

Theft and receiving stolen goods have emerged as war crimes in many 
other trials held by French courts, which have thus created a firm juris¬ 
prudence on the subject. The following can serve as further illustrations. 

In the case against August Bauer, a German gendarme, the accused was 
convicted for stealing a sewing machine and other objects, which he took to 
Germany during the retreat from France. He was also convicted for 
removing and using furniture, which his predecessor in the gendarmerie 
post had stolen from a French inhabitant and which the accused knew 
belonged to this Frenchman. The conviction on this latter case was for 
receiving stolen goods.( 2 ) 

In another case the accused, Willi Buch, a paymaster (Oberzahlmeister) 
during the occupation of France, was convicted of receiving stolen goods 
through purchase. The German Kommandantur at Saint-Die had siezed 
silverware which a French doctor had left behind in crates bet ore leaving 
the locality. The goods were sold at an auction by the Kommandantur and 
part of it bought by the accused.(-) 

In a case similar to that of the Bommers, a German couple named Benz 
had come during the war to settle in Metz. When going back to Germany 
at the end of the war they took with them various moveable properties 
belonging to French inhabitants, including that of the owner of the flat they 
occupied"in Metz. The husband was convicted for theft and the wife for 
receiving stolen goods.f 4 ) 

Finally, in the trial of Elisabeth Neber,( 5 ) another German settler in 
France (Lorraine), the accused was found guilty of receiv ing crockery stolen 
by her nephew from a French woman, which she took w ith her when returning 
to Germany towards the end of the war. 

In all these trials conviction w r as imposed on the basis ol the Penal Code 
and the Ordinance of 28th August. 1944. 


2. CIVILIANS AS WAR CRIMINALS 

The trial of the Bommer family is a confirmation of the principle that laws 
(») See Article 6(b) of the Nuremberg Charter. 

( J ) Judgment of the Permanent Military Tribunal at Metz, 10th June, 1947. 

( 3 ) Judgment of the Permanent Military Tribunal at Metz. 2nd December, 1947. 

(*) Judgment of the Permanent Military Tribunal at Metz. 4th November, 1947. 

O Judgment of the Permanent Military Tribunal at Metz, 6th April, 1948. 
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and customs of war are applicable not only to military personnel, combatant 
or acting as members of occupying authorities, or, generally speaking, to 
organs of the State and other public authorities, but also to any civilian who 
violates these laws and customs. As German settlers in occupied France 
the Bommers were under the obligation to respect the rights of inhabitants 
of the occupied territory, and by violating this obligation they had committed 
breaches punishable under rules of international law respecting the protection 
of the population placed under the authority of their own State as a 
consequence of war. 


3. RESPONSIBILITY OF MINORS 


Of the Bommer daughters, two were over 16 and under 18, and one, 
Elfriede. was under 16 at the time of the offence. Sentences in their respect 
were passed according to Articles 66 and 67 of the French Penal Code. 
These provide that, in the case of minors above 13 and under 18 the court 
has a choice between a reprimand or committal of the accused’s person to 
his parent's care(') and a penal conviction, having regard to the circum¬ 
stances and the accused’s personality. In the latter case, if the accused is 
under 16, the tact of being a minor is considered in itself as an extenuating 
circumstance and the punishment provided by the Code for the offence tried 
is reduced to a considerable extent. Capital punishment and hard labour 
are excluded and the only penalty is imprisonment, the maximum duration 
ot which can in no case exceed 20 years. In the case of a minor above 16 
and under 18, the court is at liberty to disregard minority as an extenuating 
circumstance, and penalties are then governed by the general provisions of 
the Penal Code. These also contain a rule concerning extenuating circum¬ 
stances (Article 463) which are applicable to adults and which permit, in 
the case of unqualified or ordinary theft and of receiving stolen goods, a 
reduction ol penalty to as little as one day's imprisonment.( 2 ) 

It is under Articles 66 and 67 of the Penal Code that the two daughters 
between, the age of 16 and 18 were condemned to four months' imprisonment 
each. In both cases the Court passed sentence while admitting that there 
were extenuating circumstances. As to the third daughter under 16, the Court 
used its discretionary power to free her from responsibility on account of her 
age. It directed that she be given to her parents’ care. 

All three minors were prosecuted and tried as war criminals, and the two 
convicted were condemned on the same ground.( 3 ) 


• ' “hernatncs, where there are no parents or the latter are not suitable, are 

eommittal to the minor s guardian or to an educational institution. 

f'J Article 463 in conjunction with Article 40 of the Penal Code. 
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CASE No. 51 

TRIAL OF KARL LINGENFELDER 

PERMANENT MILITARY TRIBUNAL AT METZ 
JUDGMENT DELIVERED ON 1 lTH MARCH, 1947 

Destruction of Monuments as a War Crime 


A. OUTLINE OF THE PROCEEDINGS 

The accused, Karl Lingenfelder, a German from Mussbach, came to 
France as a settler in the first days of occupation and took possession of a 
farm called “ Bello ” at Arry, Moselle, whose owners had been expelled by 
the German authorities. He was charged with destruction of public 
monuments and with pillage. 

It was shown that, in May, 1941, the accused, acting upon the order of a 
German official, Buerkel, used four horses to pull down the monument 
erected by the inhabitants to fellow citizens who died during the war of 
1914-1918, destroyed the marble slabs bearing the names of the dead, and 
broke the statue of Joan of Arc. It was also shown that in September, 
1944, the accused left Arry for Germany, and removed with him four horses 
and two vehicles belonging to the French farm he had occupied during the 
war. 

As alleged by the Prosecution, the accused confessed to the charges and 
admitted that the order given him by Buerkel was made without threats 
and that he was under no obligation to render account of its execution. 

The Court passed a sentence of imprisonment for one year, w hile admitting 
extenuating circumstances. 


B. NOTES ON THE CASE 

The pulling down and partial destruction of the monument erected to the 
memory of the inhabitants who died during the 1914-1918 war and the 
destruction of the statue of Joan of Arc, are clear violations of the laws and 
customs of war, punishable as war crimes. 

Under Article 56 of the Hague Regulations, 1907, the property of local 
authorities in occupied territory, as well as that of institutions dedicated to 
“ public worship, charity, education and to science and art ”, even if owned 
by the State, is regarded as private property. The consequence is that, by 
virtue of Article 46 of the Hague Regulations, such property must be 
“ respected ” by the occupying authorities. Violations of this rule are 
dealt with in the following terms in Article 56: 
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the Penal t ode. These also contain a rule concerning extenuating circum¬ 
stances (Article 463) which are applicable to adults and which permit, in 
the case of unqualified or ordinary theft and of receiving stolen goods, a 
reduction ot penalty to as little as one day’s imprisonment.) 2 ) 

It is under Articles 66 and 67 of the Penal Code that the two daughters 
between the age of 16 and 18 were condemned to four months’ imprisonment 
each. In both cases the Court passed sentence while admitting that there 
were extenuating circumstances. As to the third daughter under 16, the Court 
used its discretionary power to free her from responsibility on account of her 
age. It directed that she be given to her parents’ care. 

•Ml three minors were prosecuted and tried as war criminals, and the two 
convicted were condemned on the same ground.) 3 ) 
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the German authorities. He was charged with destruction of public 
monuments and with pillage. 

It was shown that, in May, 1941, the accused, acting upon the order of a 
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1914-1918, destroyed the marble slabs bearing the names of the dead, and 
broke the statue of Joan of Arc. It was also shown that in September, 
1944, the accused left Arry for Germany, and removed with him four horses 
and two vehicles belonging to the French farm he had occupied during the 
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As alleged by the Prosecution, the accused confessed to the charges and 
admitted that the order given him by Buerkel was made without threats 
and that he was under no obligation to render account of its execution. 

The Court passed a sentence of imprisonment for one year, while admitting 
extenuating circumstances. 


B. NOTES ON THE CASE 

The pulling down and partial destruction of the monument erected to the 
memory of the inhabitants who died during the 1914-1918 war and the 
destruction of the statue of Joan of Arc, are clear violations of the laws and 
customs of war, punishable as war crimes. 

Under Article 56 of the Hague Regulations, 1907, the properly of local 
authorities in occupied territory, as well as that of institutions dedicated to 
“ public worship, charity, education and to science and art ”, even if ow ned 
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France as a settler in the first days of occupation and took possession of a 
farm called “ Bello ” at Arry, Moselle, whose owners had been expelled by 
the German authorities. He was charged with destruction of public 
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It was shown that, in May, 1941, the accused, acting upon the order of a 
German official, Buerkel, used four horses to pull down the monument 
erected by the inhabitants to fellow citizens who died during the war of 
1914-1918, destroyed the marble slabs bearing the names of the dead, and 
broke the statue of Joan of Arc. It was also shown that in September, 
1944, the accused left Arry for Germany, and removed w ith him four horses 
and two vehicles belonging to the French farm he had occupied during the 
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As alleged by the Prosecution, the accused confessed to the charges and 
admitted that the order given him by Buerkel was made without threats 
and that he was under no obligation to render account of its execution. 

The Court passed a sentence of imprisonment for one year, while admitting 
extenuating circumstances. 


B. NOTES ON THE CASE 

The pulling down and partial destruction of the monument erected to the 
memory of the inhabitants who died during the 1914-1918 war and the 
destruction of the statue of Joan of Arc, are clear violations of the laws and 
customs of war, punishable as war crimes. 
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authorities in occupied territory, as well as that of institutions dedicated to 
“ public worship, charity, education and to science and art ”, even if owned 
by the State, is regarded as private property. The consequence is that, by 
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• \ny seizure or destruction of, or wilful damage to, institutions of 
ibis character, historic monuments and works of science and art, is 
orbidden, and should be made the subject of legal proceedings.” 

li is on the ground of this rule that the 1919 Commission on Responsi- 
!,il,ji C s included the above offence in its list of war crimes, under Item XX, 
V, [,ich it ck-cribed aswanton destruction of religious, charitable, educational 

r J historic buildings and monuments ”, 

The ,eJ was charged and convicted under the terms of Article 257 of 
> '.c 1 • ,.h Penal Code, which punishes the same type of offence, and thus 

covers in French municipal law the case dealt with in Article 56 of the 

Hague Regulations. It runs as follows: 

“ He who destroys, pulls down, mutilates or damages monuments. 

; . la- or other objects dedicated to public utility or embellishment. 

d erected by public authority, or with their permission, shall be 
punished with imprisonment from one month to two years, and with a 

line of 1,200 to 6.000 francs.” 

In respect of the removal of horses and vehicles belonging to the owner 
of the farm “ Bello ”, the Court came to the conclusion that it did not 
amount to pillage, as provided against in Article 221 of the Code of Military 
Justice and Article 2. paragraph 2, of the Ordinance of 28th August, 1944. 
concerning the Suppression of War Crimes, but constituted a case of theft 
falling under the terms of Articles 379 and 401 of the Penal Code.(') The 
punishment to be imposed was therefore limited to a term of imprisonment 
instead of hard labour. As is the case with all French judgments, no reasons 
were given for such findings in this case. It may well be that the decision was 
reached on the basis of the fact that no violence was used by the accused 
when removing the horses and vehicles. The fact that he did not belong to 
the category of military personnel, to whom Article 221 of the Code of 
Military Justice is restricted, may have also been relevant.( 2 ) 


CASE No. 52 

TRIAL OF CHRISTIAN BAUS 

PERMANENT MILITARY TRIBUNAL AT METZ . 

JUDGMENT DELIVERED ON 21ST AUGUST, 1947 

Theft and “Abuse of Confidence ” as War Crimes 
A. OUTLINE OF THE PROCEEDINGS 

I lie accused, Christian Baus, a German transport contractor from Neuen- 
kirvhen, the Saar, was, in 1940, appointed by the German authorities 

i ‘i Regarding I he distinction between theft and pillage in French law, see p. 63. 

I -1 On the question how theft is or may be regarded as a war crime in addition to pillage. 

see p. 64. 
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land superintendent (Bauerfuehrer) in occupied France, at Tragny, Moselle. 
He was charged with theft and “ abuse of confidence ” (abus de confiance). 

The accused’s assignment was to control the management of a number 
of French farms in the area. He himself managed one farm and supervised 
the management of five other estates. From the indictment and judgment it 
appears that some of the moveable property from one of these farms had 
been given him by the owner, Joseph Hocquart, for his personal use during 
his assignment. This included pieces of furniture, crockery and bed linen. 
It was shown that, before going back to Germany as a result of the German 
retreat, Baus discovered at the farm run by him and at that of Hocquart, 
hidden places containing various belongings of the two farms’ owners. It 
was further shown that during the retreat he took with him to Germany a 
large amount of the property, including that lent him by Hocquart. Most of 
it was found at his home in Germany. 

The accused confessed to the charges, but alleged in his defence that part 
of the furniture had been given him by the German custodian in charge of 
the farms, and that he had been under the obligation to pay damages in case 
of loss of the furniture. He alleged that some German soldiers occupying 
Hocquart’s house had told him to take away two pieces of furniture belonging 
to Hocquart and used by him with Hocquart's consent, and had said that 
otherwise it would have to be destroyed. He was, however, unable to prove 
either point. 

The Court passed a sentence of two years' imprisonment. 


B. NOTES ON THE NATURE OF THE OFFENCE 

The first Count on which the accused was convicted, was that of theft 
under the terms of Articles 379 and 401 of the French Penal Code. In regard 
to the goods stolen by him, the accused was also found guilty under Article 2, 
paragraph 8, of the Ordinance of 28th August, 1944, which treats as pillage 
any “ removal ” of goods from French territory in time of war. A comment 
on these two offences and their place within the field of war crimes has 
already been made in connection with another trial.( l ) 

The second Count on which the accused was found guilty was that of 
“ abuse of confidence ” (abus de confiance) as covered by Article 406-408 of 
the Penal Code. The Code provides for several different types and cases of 
“ abuse of confidence ”, Under Article 408 the offence is committed when 
a person “ misappropriates or dissipates ” belongings, goods, moneys or 
documents entailing financial rights or obligations which were entrusted to 
him on the basis of various legal acts or contracts, such as for hire, for use 
free of charge, for legal representation, for safe-keeping, whereby the 
recipient was under an obligation to return the object or to make a definite 
use of it. In French penal law whenever such “ misappropriation or dissi¬ 
pation ” takes place the perpetrator is guilty of abusing the confidence of the 


(‘) See pp. 62-65. 
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person who gave him any of the above objects for the purpose agreed between 
the parties. The maximum penalty in such cases is two years' imprisonment 
and or a fine not exceeding 120,000 francs; in certain cases, involving public 
confidence, the penalty can be increased to a maximum of 10 years and/or 
a fine of up to 600.000 francs. 

In the case of Baus, the offence was committed in respect of the goods 
lent to him by Hocquart, for which he could not, in the circumstances, have 
been prosecuted as a thief. The decision of the Court on this Count is an 
illustration of how offences of this nature may fall within the purview of 
war crimes. Technically speaking, in French law their formal link with war 
crimes is established in the Ordinance of 28th August, 1944, concerning the 
Suppression of War Crimes. Under Article 2, paragraph 8, any “ removal ” 
of French property from France in time of war, be it as a result of theft, 
“ abuse of confidence " or any other act, is treated as pillage. This rule 
was applied by the Court not only in respect of the goods technically 
“ stolen " by Baus, but also in respect of those misappropriated by “ abusing 
the confidence” of their owner. Consequently, in French law the case 
against Baus under this Count was only a case of “ pillage ” in the w ider 
sense, brought within the terms of the Penal Code as having been committed 
by abusing the confidence of the victim of the crime. From the viewpoint 
of international law, it amounts to a specific type of pillage as developed by 
he laws and jurisprudence of one nation. 

The interesting point, however, is that when passing sentence, the Court 
did not apply the penalty provided for pillage^ 1 ) but that for “ abuse of 
confidence ”, This procedure would tend to indicate that the Court had 
taken the view that misappropriation by abuse of confidence was in itself a 
war crime, and that, consequently, the accused would have been held 
responsible even if he had not removed the property from French territory. 
In such case the trial would evidence a further illustration of war crimes 
against property, and of the laws and customs of war as understood by one 
nation. A justification for such a legal approach could then be founded on 
the terms of the preamble of the IVth Hague Convention and the claim 
made that it amounted to no innovation but only to the application of the 
general principles of penal law.( 2 ) On the other hand it may well be that 
such a decision was due only to the French courts’ tradition of subjecting 
war crimes to provisions of common penal law, instead of satisfying itself 
with implementing special war crimes legislation, as do certain other nations. 

Sentences passed against war criminals for “abuse of confidence” are to 
be found in a number of other trials held by French courts. 

In one case, the accused, Heinrich Weber, a German farmer who settled 
in France during the war, was charged with having abused his lodger’s 
confidence by removing the latter’s wireless set to Germany. He was 
convicted under Article 408 of the Penal Code and Article 2, paragraph 8, 


< l ) Article 2. paragraph 8, of the Ordinance of 28th August, 1944. prescribes the penalty 
provided in Article 221 of the French Code of Military Justice, dealing with pillage in time 
of war. The penalty is hard labour and not imprisonment, as provided for " abuse of 
confidence " under Article 408 of the Penal Code. 

See p. 64. 
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of the Ordinance of 28th August, 1944, the penalty being a short term of 
imprisonment as provided in the Penal Code (six months).(•) 

In a similar case,( 2 ) the accused, Elisa Kespar, wife of a German settler 
in France, removed to Germany the furniture of the French family whose 
dwelling she occupied with her husband. She was convicted for abuse of 
confidence and sentenced to imprisonment for four months. 

In another case the accused was a German engineer who rented a French 
enterprise. He was convicted for abusing the owner's confidence by selling 
a horse belonging to the enterprise and “ dissipating ” the money received 
from the sale. Here again the conviction was made under Article 408 of the 
Penal Code and Article 2, paragraph 8, of the Ordinance of 28th August, 
1944, the sentence being, as in the previous case, set out in the Penal Code 
(six months’ imprisonment).( 3 ) 


CASE No. 53 

TRIAL OF PHILIPPE RUST 


PERMANENT MILITARY TRIBUNAL AT METZ 

JUDGMENT DELIVERED ON 5TH MARCH, 1948 

Illegal and Abusive Requisitioning 

A. OUTLINE OF THE PROCEEDINGS 

The accused, Philippe Rust, an S.S. Obersturmfuehrer serving in occupied 
France, district of Moselle, was charged with “ abusive and illegal requisi¬ 
tioning” of French property and with “employing French subjects on 
military works ”, 

It was alleged by the Prosecution that in September, 1944, a local inhabitant, 
Marcel Schmitt, was ordered and forced by the accused to supply horses 
and vehicles with which he had to carry German ammunition, and that he 
was compelled to repair German military bicycles, motor-cycles and electrical 
installations. It was also alleged that several other French civilians had been 
subjected to the same treatment, and that the acts ot requisitioning were 
illegally effected in that no receipts were delivered to the owners of horses 
and vehicles. 

The accused pleaded not guilty. He claimed to have acted under superior 
orders and to have omitted to deliver receipts because the requisitions were 
in conformity with “ usages ”, 

(') Judgment of the Permanent Military Tribunal at Metz, delivered on 21st August, 1947. 

(*) Judgment of the Permanent Military Tribunal at Metz, delivered on 6th April. 1948. 

(*) Judgment of the Permanent Military Tribunal at Metz, delivered on the 
25th November, 1947. 
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The accused was found guilty of “ abusing powers conferred upon him to 
requisition men and vehicles by refusing to deliver receipts He was 
condemned to imprisonment for one year. 


B. NOTES ON THE NATURE OF THE OFFENCE 

The Prosecution had charged the accused on two Counts. The first Count 
of “ abusive and illegal requisitioning ” of property was regarded as a case 
of pillage in time of war. as covered by Article 221 of the French Code of 
Military Justice and Article 2 of the Ordinance of 28th August, 1944. This 
was done in accordance with the latter provision which, in its paragraph 8, 
explicitly says that “ abusive or illegal requisitioning ” is treated as pillage, 
within the terms of Article 221 of the Code of Military Justice. This in turn 
deals generally with pillage committed by military personnel. The second 
Count of “ using French subjects on military works ” of the enemy was 
treated by the Prosecution as falling under Article 334 of the Penal Code and 
being a case of “ illegal restraint of persons ”. This was done in accordance 
with Article 2, paragraph 6. of the Ordinance of 28th August, 1944, which 
expressly includes under the notion of “ illegal restraint ” the use of civilians 
or prisoners of war on military works. 

When dealing with these charges the Court made alterations in respect of 
the offences and the relevant provisions of substantive law. No specific 
reasons for these alternatives were given in the judgment, but from the 
questions put by the President to the members of the Tribunal and their 
answers, it appears that, in view of the evidence, the Court found the accused 
not guilty of the charges as submitted by the Prosecution. It dismissed the 
charge that the accused had committed requisitions of property amounting 
to pillage, and also the charge that civilians were used on military works. 
Instead, the Court found the accused guilty in respect of both property and 
civilian labour, of the following offence: 

“ Abusing powers conferred upon him for the purpose of requisi¬ 
tioning men and vehicles by refusing to deliver receipts for such 
requisitions.” 

In this respect the Court applied Article 214 of the Code of Military 
Justice. This punishes “ any military person who abuses powers conferred 
upon him in regard to requisitioning or “ who refuses to deliver receipts ” 
tor such requisitions. These alterations affected the penalty to be imposed. 
Whereas the offence of illegal requisitioning amounting to pillage under 
Article 2, paragraph 8, of the Ordinance of 28th August, 1944, and Article 221 
of the Code ol Military Justice, and the offence of “ restraining ” civilians 
by forcing them to perform military work as provided in Article 2, paragraph 6 
of the Ordinance and Article 344 of the Penal Code, both entail hard labour, 
as a rule for life, the punishment for an offence under Article 214 of the 
Code of Military Justice is limited to imprisonment for from two months 
to two years. 
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It should be noted that in the findings of the Court as quoted above, the 
objects requisitioned were specifically stated to comprise not only property 
but also manpower or labour. It equally follows from the same findings 
that the abuse for which the accused was found guilty consisted in the 
requisition being made without due delivery of receipts concerning the 
property and labour requisitioned. 

The alteration of relevant provisions of substantive law was effected by 
the Court in accordance with a rule of procedure contained in Article 88 of 
the Code of Military Justice. Under this provision the findings of the Military 
Tribunal are reached by means of questions put by the President to the Judges, 
in which he sums up the issues at stake as deriving from the indictment. 
In this connection whenever the President finds that the main offence may be 
regarded as an act entailing a different punishment or representing an offence 
against common penal law, he is entitled to submit to the Court subsidiary 
questions to this effect and obtain a decision on the alternatives. It is on 
the basis of this rule that the Tribunal rejected the charges and provisions 
invoked by the Prosecution and replaced them by findings of its own. 

The charges of the Prosecution and the decision of the Court were centred 
around the concept of illegal or abusive requisitioning of property and 
labour. The issue is dealt with in Article 52 of the Hague Regulations, 1907. 
respecting the Laws and Customs of War on Land, which reads: 

“ Requisitions in kind and services shall not be demanded from local 
authorities or inhabi'ants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such 
a nature as not to involve the inhabitants in the obligation of taking 
part in military operations against their own country. 

“ Such requisitions and services shall only be demanded on the 
authority of the commander in the locality occupied. 

“ Contributions in kind shall as far as possible be paid for in ready 
money; if not, a receipt shall be given and the payment of the amount 
due shall be made as soon as possible." 

Violations of this rule were included by the 1919 Commission on Responsi¬ 
bilities in its list of war crimes under Item XV and described therein as 
“ exaction of illegitimate or of exorbitant contributions and requisitions 
It will be noted that the phraseology used in the previously quoted provision 
of the French Ordinance of 28th August, 1944, concerning the Suppression 
of War Crimes, Article 2, paragraph 8. which used the terms “ illegal or 
abusive contributions ”, is in full accord with both Article 52 of the Hague 
Regulations and with the 1919 list of war crimes. So also is Article 214 of 
the French Code of Military Justice, under which the accused was found 
guilty and convicted. It speaks of “ abusive requisitioning ”, which term is 
similar to that of “ exorbitant ” requisitions mentioned in the 1919 list, and 
treats as “ illegal ” and criminal the fact of omitting or refusing proper 
receipt, as required by the Hague Regulations. 
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In this manner, the offence of the accused appears to be a clear case of a 
war crime covered by the laws and customs of war as prescribed both in 
international and French municipal law. The French law referred to by the 
Prosecution and the Court is an illustration of how rules of international law, 
such as the one now contained in Article 52 of the Hague Regulations, have 
found their way into municipal penal law, and how they complemented each 
other. Provisions of the Ordinance of 28th August, 1944, and of French penal 
law speak of “ illegal ” or “ abusive ” requisitioning without defining either 
concept. Elements for a definition are to be found in Article 52 of the Hague 
Regulations. This provides that requisitionings are to be limited to the 
“ needs of the army of occupation ” and that they must, at the same time, 
" be in proportion to the resources of the country ”. The objects requisi¬ 
tioned are defined so as to include property on the one hand (requisitions 
“ in kind ”) and manpower or labour on the other (requisitions “ in services ”). 
A further legal limitation on acts of requisitioning is that such acts relating 
to manpower must “ not involve the inhabitants in the obligation of taking 
part in military operations against their own country Any violation of 
these limitations amounts to illegal or abusive requisitioning, or both, and 
constitutes a war crime. 

The offence for which the accused was found guilty eventually amounted 
to a case of " illegal" requisitioning, that of violating the requirements 
according to which, unless payment is made “ in ready money ”, a receipt is 
to be given in respect of the objects requisitioned. As already stressed, the 
Court was not satisfied that any other offence had been committed by the 
accused. It therefore freed him from the charge that civilians were used on 
“ military works " and that, by requisitioning their labour as well as their 
horses and vehicles, the accused had gone beyond the limitations imposed 
by Article 52 of the Hague Regulations. Although no reason for this can 
be found in the judgment, it is safe to assume that such a decision was 
reached on the merits of the facts and evidence which were made available 
to the Court. This probably includes the conclusion that the civilians 
concerned in the trial and their property were used “ for the needs of the 
army of occupation " and were “ in proportion to the resources ” of the 
occupied territory. It may well include also the conclusion that repairs of 
military bicycles, motor-cycles and electrical installations, as charged by the 
Prosecution, did not involve the inhabitants in taking part in “ military 
operations against their own country ” and consequently did not amount to 
“ military works ” in the sense required by the laws and customs of war. 

In the circumstances of the trial, the question whether and to what extent, 
generally speaking, the use of civilians on military work, as distinct from 
prisoners of war, is forbidden, is not answered in the judgment under review. 
No light is thrown upon the issue as to whether and if so what kind of 
“military works ” amount to “ taking part in military operations ” against 
one's own country.( l ) This question, however, occurs in other trials which 
are reported upon in these volumes.( 2 ) 


t‘) On the issue at stake, see History of the United Nations War Crimes Commission 
and the Development of the Laws of War, H.M. Stationery Office, London 1948 
Chapter IX, B. 

(’) See especially Vol. VII, pp. 53-58. 
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CASE No. 54 

TRIAL OF KARL HEINZ MOEHLE 


BRITISH MILITARY COURT, HAMBURG 
15th to 16th October, 1946 


A. OUTLINE OF THE PROCEEDINGS 


1. CHARGE AND THE EVIDENCE 

The accused was charged v ith “ Committing a war crime in that he. at 
Kiel, between September, 1942, and May, 1945, when senior officer of the 
5th U-boat Flotilla, in violation of the laws and usages of war, gave orders 
to commanding officers of U-boats who were due to leave on war patrols 
that they were to destroy ships and their crews ”. 

The Prosecution evidence was entirely documentary, consisting of state¬ 
ments made by the accused. The Defence called no witnesses other than the 
accused himself. 


2. COMMON GROUND BETWEEN THE PROSECUTION AND THE DEFENCE 

The accused was a Korvetten Kapitan in the German Navy and from 
September, 1942, to May, 1945, was the officer commanding the 5th U-boat 
Flotilla at Kiel. In this capacity it fell upon him to brief U-boat commanders 
prior to their going out on operational patrols. Part of this briefing—though 
by no means the essential part which was of a technical nature—was to 
acquaint the U-boat commanders with an order originating from the German 
U-boat Command. This order, called the “ Laconia Order ”, was issued 
on the 17th September, 1942. It was in the nature of a standing order w hich 
was read regularly to the U-boat commanders. They were neve- given to 
them in writing. According to the accused the order stated: 

“ (1) No attempt of any kind must be made at rescuing members of 
ships sunk, and this includes picking up persons in the water and 
putting them in lifeboats, righting capsized lifeboats and handing over 
food and water. Rescue runs counter to the rudimentary demands of 
warfare for the destruction of enemy ships and crews. 

“ (2) Orders for bringing in captains and chief engineers still apply. 

“(3) Rescue the shipwrecked only if their statements would be of 
importance for your boat. 

“ (4) Be harsh, having in mind that the enemy has no regard for 
women and children in his bombing attacks on German cities.” 

The accused agreed that these orders went much further than the prev ious 
standing orders which had been issued by the U-boat Command in 1939. 
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If the U-boat commanders asked no questions, after that briefing, nothing 
further would be said; if they raised any queries, the accused would give 
them two examples to elucidate the policy of the Naval High Command. 
The first example was that of a U-boat reporting in its war log that it had 
encountered a raft with five British airmen on it in the Bay of Biscay. Being 
unable to take them on board the U-boat proceeded on its journey. The 
commander was severely reprimanded by the Commander-in-Chief, U-boats, 
and it was pointed out that the correct action would, have been to destroy 
the raft since it was highly probable that the airmen would be rescued by 
the enemy and would once more go into action. 

The second example was that of American ships sunk by U-boats off the 
Caribbean coast. The criticism levelled against the U-boat commanders 
who had sunk the ships was that the crews were not destroyed but reached 
the coast and took over new ships. This, according to the U-boat com¬ 
mander, was to be prevented. Ships and crews were to be destroyed. 

After giving these two examples, not as his opinion but as the policy of 
Naval Command, the accused went on to say to the U-boat commanders: 

“ Officially you cannot get such an order from the U-boat Command. You 
act in this matter according to the dictates of your conscience. The safety 
of your own boat must always remain your primary consideration ”, The 
accused estimated that he had read out these orders and made the above 
comments to 300 or more U-boat commanders during the time he com¬ 
manded the 5th Flotilla at Kiel. Many commanders after the reading of the 
order said; “ That is quite clear and unequivocal, however hard it may be ”, 

3. THE ISSUE 

Since the Prosecutor and the Defence agreed on the wording of the orders 
Irom U-boat Command and the accused admitted having passed them on 
to all U-boat commanders whom he briefed, the Court had two questions 
to decide: 

(i) What was the true interpretation of these orders ? 

(ii) Having put the true interpretation on them, were they contrary 
to the laws and usages of war ? 


(i) The interpretation of the orders 

The Prosecution's case on this first question was that the orders clearly 
meant that the U-boat commanders should destroy ships and their crews. 
Quoting from a statement made by the accused, the Prosecutor said: “So 
tar as concerns the order itself it undoubtedly states, and in particular to 
those who know the manner in which the Commander-in-Chief U-boats 
was known to have given his orders, that the High Command regarded it as 
desirable that not only ships but also their crews should be regarded as 
objects ot attack. German propaganda was continuously stressing the 
shortage of crews for enemy merchant ships and the consequent difficulties. 
1, too, put this construction on their order ”, 
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The Defence case was that the orders were ambiguous and that by passing 
on these ambiguous orders with the final comment that each commander 
should follow the dictates of his conscience, Moehle had done the utmost he 
could do as a serving officer. The orders were ambiguous as they contained 
a prohibition against saving the crews but not an order to kill them. 

During the course of the examination of the accused by the Judge Advocate 
the following exchange took place: 

Judge Advocate (after reading paragraph 1 of the orders): Do you agree 
or not that it comes to the same thing (i.e. the killing of the crew) if 
you send a lifeboat off in the middle of the Atlantic Ocean without a 
drop of water on board for the people to drink ? 

A.: Yes, in its effect it will very often be the same, but the prohibition to 
save the crew has been issued because of the fact that U-boats whilst 
trying to save the crews of sunk ships have been attacked. ...” 

Q.: Do you agree that what I have read to you clearly applies to people 
after they have left the ship ? 

A.: Yes, that no safety measure should be undertaken. 

Q.: Do you think there was a single U-boat commander in the German 
Navy who could be in any doubt as to the meaning of that first 
paragraph ? 

A.: No. 

Q.: Do you think if you had tried to make it clearer, you could have made 
it clearer ? 

A.: No, the prohibition to undertake rescue measures could not have been 
explained more explicitly. 

Q.: Do you then agree with me that there is no ambiguity whatever in 
paragraph 1 of that Admiral Doenitz Order .’ 

A.: I agree with that. 

(ii) The Legality of the Order 

If the order was an order not to rescue survivors because it was dangerous 
for the U-boat to do so then it was a legal order. If the order was an order 
to kill survivors, then it was clearly illegal. 

The Judge Advocate, summing up, said: “ The Prosecution asked you to 
say that there is no formidable question of international law involved. They 
say that you should hold that international law is quite clear. After a ship 
has been sunk there is a duty upon the submarine commander (it he can, in 
all circumstances) to save the lives of the crew and they invite you to say 
(whether you accept that contention or not) that the order is directed to that 
aspect of the case and no further. They ask you to read it and they ask you 
to say: does it not all deal with the question of rescuing members of ships 
sunk after that has taken place. I do not think anybody is putting up the 
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proposition that if it were possible to save the lives of the crew from a ship 
that it torpedoed that there is not a duty to try and do so. Now I am sure 
that the naval officer in the Court will tell you what I think you already 
know and 1 think we all concede that the real important duty of the submarine 
commander is to ensure the safety of his own ship, and if it is a question of 
saving life or saving his ship, then clearly he must save his ship. But the 
Prosecution are saying here that that order which was distributed to the 
l -boat commanders is of the widest possible wording. Whether that is 
right or not is for you to decide ". 

4. FINDING AND SENTENCE 

The accused Mo.hie was found guilty and sentenced to five years 
imprisonment. 


B NOTES ON THE CASE 1 


1. SUBMARINE WARFARE IN GENERAL 

Article 16 of Convention No. 10 agreed upon at the Hague in 1907 says: 

Alter every encounter the two belligerents shall as far as military interests 
permit, take steps to search for the shipwrecked, wounded and sick and 
protect them (as well as the dead) against pillage and ill-treatment ” This 
is the general rule of maritime warfare. Its application to submarine 
warfare was laid down in Article 22 of the Naval Agreement concluded in 
London in I930.(-) “ In their action with regard to merchant ships, 

submarines must conform to the rule of international law to which surface 
vessels are subject; in particular, except in cases of persistent refusal to stop 
on being duly summoned or active resistance to visit and search a warship, 
whether surface vessel or submarine, may not sink or render incapable of 
navigation a merchant vessel without having first placed passengers, crew 
and ship s papers in a place of safety. For this purpose, ships boats are not 
regarded as a place of safety unless the safely of the passengers and crew is 
assured, in the existing sea and weather conditions by the proximity of land 
or the presence of another vessel which is in a position to take them on 
board.” 

This Naval Agreement was signed by the United States, Great Britain, 
France, Italy and Japan. When it expired in 1936, the above-mentioned 
Powers signed in London the “ Naval Proctocol ”( 3 ) 6th November, 1936, 
dealing with submarine warfare. This Naval Protocol incorporated the 
above-mentioned provisions or the London Agreement of 1930, with regard 
to submarines. Germany acceded to this Protocol in the same year, and 
this was the position at the outbreak of the second World War in September, 
1939. Shortly after the outbreak of war, Germany embarked once more on 


8 'H37 'sT qUeS,i ° nS ’ S< * V ° L '■ PP ,05 - 110 ' 

( 3 > Treaty Scries No. 29 (1936), Cmd. 5302. 
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unrestricted submarine warfare against neutral and enemy vessels contrary 
to the 1936 Naval Protocol. On 27th November, 1939, Great Britain issued 
an Order in Council pronouncing retaliatory measures on the ground that 
Germany had violated her obligations under the Naval Protocol. (This 
Order in Council was modelled on an Order in Council dated 1 Ith March, 
1915, protesting against the violation of the Hague Convention by Germany 
in the first World War.) France and various neutral countries protested 
against the unrestricted submarine warfare carried out by the German 
Naval Command as being contrary to international law. Another retaliatory 
measure adopted by the Allies was the laying of mines in the Skagerrak in 
April, 1940. 

The two main arguments put forward by German writers to justify 
Germany’s conduct are; 

(i) That the provisions of the Protocol of 1936 do not apply to attacks on 
vessels in “ operational zones by entering such operational zones barred 
to merchant ships the vessel behaves in a manner which is tantamount to 
“ persistent refusal to stop ” and thus puts itself outside the Naval Protocol.! 1 ) 

This argument was rejected by the International Military Tribunal at 
Nuremberg. The Judgment points out that the practice of proclaiming 
operational zones and sinking of merchant vessels entering those zones 
was employed by Germany in the 1914—1918 war and adopted in retaliation 
by Great Britain. The Washington Conference of 1922, the Land and Naval 
Agreement of 1930 and the Protocol of 1936 were entered into with full 
knowledge that such zones had been employed in the first World War yet 
the Protocol made no exception for operational zones. The order of 
Doenitz to sink neutral ships without warning when found within these 
zones was, therefore, in the opinion of the Tribunal, a violation of the 
Protocol. 

(ii) That Great Britain, in accordance with the Handbook of Instructions 
of the Merchant Navy of 1938, armed her merchant vessels and in many 
cases convoyed them with an armed escort, and that these armed merchant¬ 
men had orders to send position reports on sighting U-boats, thus integrating 
the Merchant Navy into the network of naval intelligence. This argument 
was entertained by the International Military Tribunal at Nuremberg, and 
in its judgment the Tribunal said with regard to the accused Doenitz: “ In 
the actual circumstances of this case the Tribunal is not prepared to hold 
Doenitz guilty of his conduct of submarine warfare against British armed 
merchant ships ”, and “ in view of all the facts proved, and in particular 
of an order of the British Admiralty announced on the 8th May, 1940. 
according to which all vessels should be sunk at sight in the Skagerrak and 
the answers to interrogatories by Admiral Nim tz stating that unrestricted 
submarine warfare was carried on in the Pacific Ocean by the United States 
from the first day that that nation entered the war, the sentence on Doenitz 


(•) “ Schmitz Zeitschrift Fur Auslandisches ofifentliches Recht und Volkerrecht" 
8 (1938), p. 671. Also Oppenheim-Lauterpacht, International Law, 6th edition, vol. II, 
p. 385, footnote 2. 
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is not assessed on the ground of his breaches of the international law of 
submarine warfare ".(') 

2. THE TREATMENT OF SURVIVORS AFTER A SINKING OF A VESSEL BY SUBMARINE 

If a submarine commander can. without danger to his boat, save or 
succour survivors, he is no doubt under a duty to do so. If, however, by so 
doing he would endanger his boat he cannot be held responsible if he does 
not save any such survivors since it is recognised that the safety of his own 
boat and its crew must be his primary consideration. It is clearly recognised, 
on the other hand, that the killing of defenceless survivors of a torpedoed 
ship is a war crime.(-) 

The Defence argued that the “ Laconia Order ” of 1942 was an order to 
impress upon the U-boat commanders that they should not rescue survivors 
as doing so endangered their U-boats. The “ Laconia Order ” was thus a 
legal order stressing an operational necessity. The Prosecutor argued that 
the “ Laconia Order " was an order to kill survivors and thus against the 
generally recognised rules of sea warfare. The Judge Advocate left this 
question ihe interpretation of a document, the authenticity of which was 
agreed by Defence and Prosecution to the Court, though he suggested in 
his summing up that the order was an order to kill. 

The International Military Tribunal, in their judgment on Admiral Doenitz, 
found that by the " Laconia Order " Doenitz had not deliberately ordered 
the killing of survivors of shipwrecked vessels. The Judgment said: “The 
Tribunal is ol the opinion that ihe evidence does not establish with the 
certainty required that Doenitz deliberately ordered the killing of shipwrecked 
survivors. The orders were undoubtedly ambiguous and deserve the strongest 
censure The finding ol the Court in the Moehle case can be reconciled 
with the Nuremberg judgment. The International Military Tribunal decided 
that the Laconia Order was ambiguous. By commenting on this 
ambiguous order when passing it on, and by giving examples which 
undoubtedly must have given the U-boat commanders the impression that 
the policy ol the Naval High Command was to kill ship's crews the accused 
removed this ambiguity. The order he passed on could be interpreted by a 
reasonable subordinate only in one way, namely, as an order to kill survivors. 
Thus, whereas there was a reasonable doubt as to the meaning of Doenitz’s 
order and therefore the benefit of that doubt was given to Doenitz by the 
International Military Tribunal, there was no such doubt in view of the 
evidence before this Court on the way in which Moehle had added to this 
order. 

3. THE DFFENCE THAT THE ILLEGAL ORDERS WFRE NOT CARRIED OUT 

C ounsel tor the Defence argued that the accused could not be held respon¬ 
sible because there were no manifest effects of this order and even the 
Prosecutor has pointed out that no evidence of criminal actions as a result 


1 Judgment of the International Military Tribunal for the Trial of German Major 
War Criminals, Cmd. 6964. p. 109. 

(*) See summing up by the Judge Advocate in the Peleus Trial, Vol. I, p. II. 
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of this order has been given and I may therefore put it to the Court that such 
crimes were not committed 

The Judge Advocate's reference to this point in his summing up was this: 

“ Now the Prosecutor has quite clearly told you that he has no evidence to 
prove and establish that ships were sunk and sailors were drowned by the 
operations of the U-boat commanders as a result of this order, but generally, 
you do know that these orders were being repeated over and over again over 
a period of years, and during that time a great many sailors were killed and 
it is for you to decide, as service personnel, but do you think it is common 
sense and quite logical to assume that it is an irresistible inference that such 
orders and such explanations by the accused must have had some effect upon 
the ultimate course of conduct of U-boat commanders ? Do you think that 
a U-boat commander, if he is a good German naval officer wishes to flout 
the views and directions of his higher command ? That is a matter lor you . 

The charge, as laid, charges the accused with giving orders to U-boat 
commanders “ that they were to destroy ships and their crews ”, Strictly 
speaking, therefore, what happened at a later date as a result of these orders 
is not relevant in deciding the question whether the accused did or did not 
issue the orders to kill the crews. It may, however, be argued that the 
question before the Court was how a reasonable U-boat commander would 
interpret the orders given by the accused and that therefore the way in which 
U-boat commanders did actually interpret these orders is material. 

By finding the accused guilty the Court held that a military superior who 
issues orders which are against the laws and usages of war commits a war 
crime even if these orders were not carried out by his subordinates. Having 
found the accused guilty of issuing Ihe illegal orders, the results ol this order 
may be a relevant consideration in assessing the punishment. 

4. THE RELATION OF THIS TRIAL TO OTHER WAR CRIMES TRIALS 

The “ Laconia Order ” was issued by the German U-boat Command in 
1942. It was passed on by Moehle as a commanding officer, 5th Flotilla, 
continuously from 1942 to 1945. In one case the sinking of the Peleus 
(a Greek ship chartered by the British Ministry of War Transport) by a 
U-boat, the “ Laconia Order ” was carried out by a U-boat commander. 
Heinz Eck. 

The indictment against the German Major War C riminals charged ihe 
Commander-in-Chief U-boats, Grand Admiral Doenitz, inter alia, with the 
issuing of the “ Laconia Order ”, In its judgment the International Military 
Tribunal recorded its opinion that the orders were “undoubtedlyambiguous 
but were not deliberate orders for the killing of shipwrecked sur\ivors.( ) 

Heinz Eck was tried and convicted by a British Military L ourt at Hamburg 
in October, 1945.(-> for firing on and killing shipwrecked members or the 
crew of the S.S. Peleus which he had sunk in the Atlantic Ocean. Eck. 
though not pleading superior orders in his defence, quoted the Laconia 
Order" verbatim when giving his evidence. 


(’) Cmd. 6964, p. 109. 

(*) See Vol. I of this series, case No. I. 
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These ihree trials, seen together, deal with three stages of the same order, 
with the Admiral who originated the order, with the staff officer who passed 
it on and with the officer at the end of the chain of command who carried 
it out. Though there was no evidence that Eck had been one of the 300 
l -boat commanders briefed by Moehle, he had received the “ Laconia 
Order 


CASE No. 55 

TRIAL OF HELMUTH VON RUCHTESCHELL 

BRITISH MILITARY COURT. HAMBURG 
5th TO 21 ST MAY, 1947 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

All five charges brought against the accused referred to his conduct when 
he commanded German armed raiders in the North Atlantic between 1940 
and 1942. The charges were of three kinds: 

(i> lha t m two engagements he continued to fire after the enemy had 
indicated his surrender (first and fifth charges); 

(ii) that in two other engagements he sunk enemy merchant vessels 
without making any provision for the safety of the survivors (second 
and fourth charges); 

(iii) lhat alter the engagement forming the subject of the fourth 
charge he ordered the firing at survivors on life-rafts (third charge). 

The accused pleaded not guilty to all five charges. 

2. THE EVIDENCE AND ARGUMENTS 

(i) Charges oj prolongation of hostilities after surrender 

(a) The Case of the Davisian (first charge) 

The Prosecution alleged that the Davisian, a British merchant vessel, was 
attacked in daylight, w ithout warning, by a German armed raider commanded 
by the accused on 10th July, 1940. The attacker destroyed her wireless 
aerial with his first salvo. He maintained heavy fire for about five minutes 
and then signalled use your radio not ”, The captain of the Davisian 
stopped his engines, hoisted an answering pennant and acknowledged the 
signal. In spite of this, the raider's firing continued for 15 minutes, 
wounding 8 or 10 of the crew of the Davisian, whilst they were trying to 
abandon ship. The crew were later picked up by the raider. 

The Defence relied on two members of the crew of the accused's ship, and 
on the log kept by the accused, to prove that no signal was received by the 


raider. The log says: “ After seven salvoes I give the order to cease fire. 
The crew are taking to their boats. No wireless telegraph has been heard ". 
The defence also contended that there was some movement amidship towards 
the gun, which caused the accused to re-open fire. The log says (on this 
point): “ Shortly before the boats are put out I see a lew men running aft 
to the gun. I immediately open direct fire on the gun with the 3.7 and 2 cm. 
The men run back to their boats and lower them to the water ”, 

The Judge Advocate, summing up, directed the minds of the Court to three 
questions: (1) “ Was the signal ‘ use your radio not ’ hoisted by the raider 
(2) “ If so, was it acknowledged by the Davisian (3) “ Was the accused 
justified in his belief that he saw men running to the gun, or were the crew 
of the Davisian merely sheltering from his fire ? ” When considering the 
last question, the Court had to bear in mind that the raider steamed across 
to the opposite side of the Davisian and the movement on deck of the 
Davisian might have been the natural result of the accused's tactics to spray 
the deck with anti-aircraft fire in order to hurry the crew in taking to their 
lifeboats. 

(b) The case of the Empire Dawn (fifth charge) 

The Empire Dawn, a British merchant ship, was attacked in the North 
Atlantic without warning by a raider commanded by the accused during the 
night of the 12th September, 1942. The first salvo set the bridge on fire and 
destroyed the wireless, but though the Empire Dawn was rendered powerless 
by the hit she nevertheless continued to progress, and she was still moving 
forward when she eventually started to sink. Her captain did not open fire. 
He signalled by means of a torch that he was abandoning ship. 

The Prosecution alleged that in spite of this the fire continued whilst the 
lifeboats were being lowered, breaking the ropes of one ol the lileboats with 
the result that it crashed into the sea and several members of the crew were 
killed. The survivors were eventually picked up and taken aboard the 
raider. 

The Defence argued that it was not proved that the torch worked, that 
even if it did work a signal made with an ordinary torch against the back¬ 
ground of the blazing bridge could not be observed on board the raider as 
the crew were blinded by the flash of their own guns. The accused gave 
evidence to the effect that he received no signal from the Empire Daun. He 
kept up the firing to hurry the crew to their lifeboats as it had been repeatedly 
observed by the German commanders that whilst some ot the crew ot a 
sinking ship had taken to their boats, others would continue to resist. 

The questions the Court had to consider were similar to those regarding 
the first charge : (1) “ Was the signal of surrender given"; (2) " II so, was it 
received”; (3) “ If it was not received, did the accused by his conduct prevent 
himself from receiving any signal ? 

The Judge Advocate advised the Court that even if they found as a fact 
that no signal was received by the raider, they could still convict the accused 
if they came to the conclusion “ that the accused deliberately or recklessly 
avoided any question of surrender by making it impossible for the ship to 
make a signal 
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lii) The charges of failing to make provisions for the safety of the survivors 
after a battle at sea 

(a) The case of the Beaulieu (second charge) 

The Beaulieu was a Norwegian tanker and was attacked without warning 
by a raider commanded by the accused on the night of the 14th August, 1940. 

The Prosecution’s case rested entirely on the log kept by the accused. In 
this log the accused, after pointing out that the Beaulieu was sailing without 
lights and that that was sufficient proof for him that she was an enemy vessel, 
recorded that he attacked her at 2050 hours and put her out of action by 
scoring nine direct hits. The Beaulieu had stopped and had put on her 
navigation lights, her masthead lights and her deck lights. She used no radio 
and did not fire or attempt to man the gun. The log continued: “ There is 
a boat aft at her stern, w ith a crew of about 18 or 20 men in it. The cutter 
on the starboard side was not yet in the water. I again bring the deck under 
fire at close range so as to be secure against a burst of fire from the enemy 
from rilles or pistols. The enemy boat disappeared in the darkness. I did 
not -ee it again and also did not notice how the second one put off. One 
cannot and may not worry about boats and wounded at night for one cannot 
be certain in advance when approaching them whether they are going to 
start rifle fire. If a boat were to come alongside of its own accord to get help 
I would never send it away, but apparently the tales about us are so brutal 
that they would rather set out on the long sea trip than approach a warship. 
There was much in the procedure that my crew had not understood. I had 
to make clear to them why the attacks had to take place at night now and 
why we were taking no more prisoners. I had the feeling that for the first 
time a sense of the seriousness of war had been brought home to my men 
and that vvs good." 

The accused eventually moved off at 2328 hours without having made an 
attempt to rescue the survivors. The distance from the place of the sinking 
to the nearest shore was approximately 1,200 miles. Four members of the 
crew were killed by the raider’s tire, the remainder were picked up by an 
Allied vessel after five and a halfdays at sea in their two boats. 

The defence case was that the accused sent a party on board the Beaulieu 
to investigate and any survivors who had stayed on board would have been 
rescued by this boarding party and that the raider stayed in the vicinity of 
the abandoned Beaulieu for two and a half hours, circling round and by 
increased look-out and special attention did everything possible to trace 
survivors. The defendant met the argument that he should have put out 
lifeboats to search for the survivors by saying that a lifeboat in the Atlantic 
swell could see less than a great number of people who are on a ship five 
metres above the water level. He also argued that the reason for not using 
any searchlights was that his searchlights had been dismantled before the 
action started as past experience had shown that in view of their blinding 
effect they did more harm than good. Two expert witnesses (a British 
captain and a former German admiral) agreed that with regard to lowering 
lifeboats and the use of searchlights, they would have acted in the same way 
as the accused did. 


The Judge Advocate, summing up, pointed out that the Beaulieu had done 
everything that the accused himself in the course of cross-examination had 
indicated could be expected as a sign of surrender. The accused had further¬ 
more seen with his own eyes 18 to 20 survivors trying to lower the lifeboat. 
In spite of this he again brought the whole deck under fire. In view of this 
conduct, the Judge Advocate said the Court may think “ that this story that 
the survivors were voluntarily preferring to travel the Atlantic instead of 
surrendering,” becomes almost fantastic. The accused could not be expected 
to look indefinitely for persons who were quite voluntarily taking that 
course of their own accord, but if you come to the conclusion that they were 
influenced in their decision by a real fear induced by the savage and (as they 
thought) unreasonable persistence of the attack, then in my opinion if the 
accused knew they were being so frightened his duty after the sinking became 
a very much greater one. If you took that view about the matter, you would, 
in my opinion, be justified in reaching the conclusion (if you are satisfied that 
these facts had been proved), that the accused was guilty of the charge ”. 

(b) The case of the Anglo-Saxon (fourth charge) 

On the night of the 21st August, 1940, an armed raider commanded by the 
accused, attacked the Anglo-Saxon, a British merchant vessel, without 
warning. The first salvo hit the gun and blew up some ammunition, setting 
the stern ablaze. The raider's log said: " She had stopped and could go no 
farther ”, The Anglo-Saxon began to send out distress signals but the raider's 
wireless succeeded in jamming these signals. The log kept by the accused 
said: “ The flak is in action at ranges of less than 1.000 metres and is firing on 
direct targets. It can scarcely be checked and is making such a noise that 
the ‘ cease fire ’ arrives much too late. For just a short time two lights were 
noticed in the vicinity of the steamer apparently from two boats which at one 
time kept a short morse traffic which, however, could not be read. Then no 
more lights or boats were seen. Since no distress messages of any kind 
were made I did not undertake any further search operations ”. One of the 
survivors of the Anglo-Saxon said in an affidavit admitted as ev idence by the 
Court that the raider gave no chance for the launching of lifeboats by keeping 
up a continuous stream of fire with tracer ammunition. The vv itness saw two 
life-rafts signalling to each other, but his own lifeboat tried to avoid the 
raider’s attention in view of the savagery of the attack that had preceded. 
Only two survivors reached land after 70 days at sea in their lifeboat. All 
others perished. 

The main arguments of the Defence were: 

1. That the prolonged spraying of the deck was accidental. 

2. That the survivors tried to escape unnoticed, thus making it almost 
impossible for the raider to rescue them. 

3. That, according to the expert witnesses, the place of sinking was 
on a main shipping route and that persons left in a lifeboat there had a 
fifty-fifty chance of surviving. 

Since the accused must have known that there were survivors who had 
taken to their boats, the questions to be considered by the Court were: 
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person w ho gave him any of the above objects for the purpose agreed between 
the parties. The maximum penalty in such cases is two years’ imprisonment 
and or a fine not exceeding 120.000 francs: in certain cases, involving public 
confidence, the penalty can be increased to a maximum of 10 years and or 
a fine of up to 600.000 francs. 


In the case of Baus, the offence was committed in respect of the goods 
lent to him by Hocquart, for which he could not, in the circumstances, have 
been prosecuted as a thief. The decision of the Court on this Count is an 
illustration of how offences of this nature may fall within the purview of 
war crimes. Technically speaking, in French law their formal link with war 
crimes is established in the Ordinance of 28th August, 1944, concerning the 
Suppression of War Crimes. Under Article 2, paragraph 8, any “ removal ” 
of French property from France in time of war, be it as a result of theft, 
“ abuse of confidence ” or any other act, is treated as pillage. This rule 
was applied by the Court not only in respect of the goods technically 
" stolen " by Baus, but also in respect of those misappropriated by “ abusing 
the confidence ” of their owner. Consequently, in French law the case 
against Baus under this Count was only a case of “ pillage ” in the wider 
sense, brought w ithin the terms of the Penal Code as having been committed 
by abusing the confidence of the victim of the crime. From the viewpoint 
of international law, it amounts to a specific type of pillage as developed by 
( he laws and jurisprudence of one nation. 

The interesting point, however, is that when passing sentence, the Court 
did not apply the penalty provided for pillage(>) but that for “ abuse of 
confidence”. This procedure would tend to indicate that the Court had 
taken the view that misappropriation by abuse of confidence was in itself a 
war crime, and that, consequently, the accused would have been held 
responsible even if he had not removed the property from French territory. 
In such case the trial would evidence a further illustration of war crimes 
against property, and ol the laws and customs of war as understood by one 
nation. A justification lor such a legal approach could then be founded on 
the terms of the preamble of the lVth Hague Convention and the claim 
made that it amounted to no innovation but only to the application of the 
general principles of penal law.(-) On the other hand it may well be that 
such a decision was due only to the French courts’ tradition of subjecting 
war crimes to provisions of common penal law, instead of satisfying itself 
with implementing special W'ar crimes legislation, as do certain other nations. 

Sentences passed against war criminals for “ abuse of confidence ” are to 
be found in a number of other trials held by French courts. 


In one case, the accused, Heinrich Weber, a German farmer who settled 
in France during the war, was charged with having abused his lodger’s 
confidence by removing the latter’s wireless set to Germany. He was 
convicted under Article 408 of the Penal Code and Article 2, paragraph 8, 


(1 ) Artidc 2. paragraph 8, of the Ordinance of 28lh August, 1944, prescribes the penalty 
provided in Article—I of the French Code of Military Justice, dealing with pillage in time 
ot war. I he penalty is hard labour and not imprisonment, as provided for “ abuse of 
confidence under Article 408 of the Penal Code. 


(“) See p. 64. 
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of the Ordinance of 28th August, 1944, the penalty being a short term of 
imprisonment as provided in the Penal Code (six months).( l ) 

In a similar case,( 2 ) the accused, Elisa Kespar, wife of a German settler 
in France, removed to Germany the furniture of the French family whose 
dwelling she occupied with her husband. She was convicted for abuse of 
confidence and sentenced to imprisonment for four months. 

In another case the accused was a German engineer who rented a French 
enterprise. He was convicted for abusing the owner’s confidence by selling 
a horse belonging to the enterprise and “ dissipating the money received 
from the sale. Here again the conviction was made under Article 408 of the 
Penal Code and Article 2, paragraph 8, of the Ordinance of 28th August, 
1944, the sentence being, as in the previous case, set out in the Penal Code 
(sir months’ imprisonment)^ 3 ) 


CASE No. 53 

TRIAL OF PHILIPPE RUST 

PERMANENT MILITARY TRIBUNAL AT METZ 

JUDGMENT DELIVERED ON 5TH MARCH, 1948 

Illegal and Abusive Requisitioning 

A. OUTLINE OF THE PROCEEDINGS 

The accused, Philippe Rust, an S.S. Obersturmfuehrer serving in occupied 
France, district of Moselle, was charged with “ abusive and illegal requisi¬ 
tioning” of French property and with “employing French subjects on 
military' works ”. 

It was alleged by the Prosecution that in September, 1944, a local inhabitant, 
Marcel Schmitt, was ordered and forced by the accused to supply horses 
and vehicles with which he had to carry German ammunition, and that he 
was compelled to repair German military bicycles, motor-cycles and electrical 
installations. It was also alleged that several other French civilians had been 
subjected to the same treatment, and that the acts ol requisitioning were 
illegally effected in that no receipts were delivered to the owners of horses 
and vehicles. 

The accused pleaded not guilty. He claimed to have acted under superior 
orders and to have omitted to deliver receipts because the requisitions were 
in conformity with “ usages ”. _ 

(>) Judgment of the Pennanent MilUao^bunal at Metz, delivered on 21st: August. 1947. 

(*) Judgment of the Permanent Military Tribunal at Metz, delivered on 6th AprU, 194^ 

( J ) Judgment of the Permanent Military Tribunal at Metz, delivered on the 
25th November, 1947. 
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The accused was found guilty of “ abusing powers conferred upon him to 
requisition men and vehicles by refusing to deliver receipts He was 
condemned to imprisonment for one year. 


B. NOTES ON THE NATURE OF THE OFFENCE 


The Prosecution had charged the accused on two Counts. The first Count 
of “ abusive and illegal requisitioning ” of property was regarded as a case 
of pillage in time of war, as covered by Article 221 of the French Code of 
Military Justice and Article 2 of the Ordinance of 28th August, 1944. This 
was done in accordance with the latter provision which, in its paragraph 8, 
explicitly says that “ abusive or illegal requisitioning ” is treated as pillage, 
within the terms of Article 221 of the Code of Military Justice. This in turn 
deals generally with pillage committed by military personnel. The second 
Count of “ using French subjects on military works ” of the enemy was 
treated by the Prosecution as falling under Article 334 of the Penal Code and 
being a case of “ illegal restraint of persons ”. This was done in accordance 
with Article 2, paragraph 6, of the Ordinance of 28th August, 1944, which 
expressly includes under the notion of “ illegal restraint ” the use of civilians 
or prisoners of war on military works. 

When dealing with these charges the Court made alterations in respect of 
the offences and the relevant provisions of substantive law. No specific 
reasons for these alternatives were given in the judgment, but from the 
questions put by the President to the members of the Tribunal and their 
answers, it appears that, in view of the evidence, the Court found the accused 
not guilty of the charges as submitted by the Prosecution. It dismissed the 
charge that the accused had committed requisitions of property amounting 
to pillage, and also the charge that civilians were used on military works. 
Instead, the Court lound the accused guilty in respect of both property and 
civilian labour, of the following offence: 

Abusing powers conferred upon him for the purpose of requisi¬ 
tioning men and vehicles by refusing to deliver receipts for such 
requisitions.” 

In this respect the Court applied Article 214 of the Code of Military 
Justice. This punishes ‘ any military person who abuses powers conferred 
upon him in regard to requisitioning or “ who refuses to deliver receipts ” 
for such requisitions. These alterations affected the penalty to be imposed. 
Whereas the offence of illegal requisitioning amounting to pillage under 
Article 2, paragraph 8, of the Ordinance of 28th August, 1944, and Article 221 
of the Code of Military Justice, and the offence of “ restraining ” civilians 
by forcing them to perform military work as provided in Article 2, paragraph 6 
of the Ordinance and Article 344 of the Penal Code, both entail hard labour, 
as a rule for life, the punishment for an offence under Article 214 of the 
ode of Military Justice is limited to imprisonment for from two months 
to two years. 
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It should be noted that in the findings of the Court as quoted above, the 
objects requisitioned were specifically stated to comprise not only property 
but also manpower or labour. It equally follows from the same findings 
that the abuse for which the accused was found guilty consisted in the 
requisition being made without due delivery of receipts concerning the 
property and labour requisitioned. 

The alteration of relevant provisions of substantive law was effected by 
the Court in accordance with a rule of procedure contained in Article 88 of 
the Code of Military Justice. Under this provision the findings of the Military 
Tribunal are reached by means of questions put by the President to the Judges, 
in which he sums up the issues at stake as deriving from the indictment. 
In this connection whenever the President finds that the main offence may be 
regarded as an act entailing a different punishment or representing an offence 
against common penal law, he is entitled to submit to the Court subsidiary 
questions to this effect and obtain a decision on the alternatives. It is on 
the basis of this rule that the Tribunal rejected the charges and provisions 
invoked by the Prosecution and replaced them by findings of its own. 

The charges of the Prosecution and the decision of the Court were centred 
around the concept of illegal or abusive requisitioning of property and 
labour. The issue is dealt with in Article 52 of the Hague Regulations, 1907. 
respecting the Laws and Customs of War on Land, which reads: 

“ Requisitions in kind and services shall not be demanded from local 
authorities or inhabitants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such 
a nature as not to involve the inhabitants in the obligation of taking 
part in military operations against their own country. 

“ Such requisitions and services shall only be demanded on the 
authority of the commander in the locality occupied. 

“ Contributions in kind shall as far as possible be paid lor in ready 
money; if not, a receipt shall be given and the payment of the amount 
due shall be made as soon as possible." 


Violations of this rule were included by the 1919 Commission on Responsi¬ 
bilities in its list of war crimes under Item XV and described therein as 
“ exaction of illegitimate or of exorbitant contributions and requisitions 
It will be noted that the phraseology used in the previously quoted provision 
of the French Ordinance of 28th August, 1944, concerning the Suppression 
of War Crimes, Article 2, paragraph 8, which used the terms “ illegal or 
abusive contributions ”, is in full accord with both Article 52 ot the Hague 
Regulations and with the 1919 list of war crimes. So also is Article 214 ol 
the French Code of Military Justice, under which the accused was found 
guilty and convicted. It speaks of “ abusive requisitioning ”, which term is 
similar to that of “ exorbitant ” requisitions mentioned in the 1919 list, and 
treats as “illegal” and criminal the fact of omitting or refusing proper 
receipt, as required by the Hague Regulations. 
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The accused was found guilty of “ abusing powers conferred upon him to 
requisition men and vehicles by refusing to deliver receipts He was 
condemned to imprisonment for one year. 


B. NOTES ON THE NATURE OF THE OFFENCE 


The Prosecution had charged the accused on two Counts. The first Count 
of " abusive and illegal requisitioning ” of property was regarded as a case 
of pillage in time of war, as covered by Article 221 of the French Code of 
Military Justice and Article 2 of the Ordinance of 28th August, 1944. This 
was done in accordance with the latter provision which, in its paragraph 8. 
explicitly says that “ abusive or illegal requisitioning ” is treated as pillage, 
within the terms of Article 221 of the Code of Military Justice. This in turn 
deals generally with pillage committed by military personnel. The second 
Count of ” using French subjects on military works” of the enemy was 
treated by the Prosecution as falling under Article 334 of the Penal Code and 
being a case of ” illegal restraint of persons ”. This was done in accordance 
with Article 2. paragraph 6, of the Ordinance of 28th August, 1944, which 
expressly includes under the notion of “ illegal restraint ” the use of civilians 
or prisoners of war on military works. 

When dealing with these charges the Court made alterations in respect of 
the offences and the relevant provisions of substantive law. No specific 
reasons lor these alternatives were given in the judgment, but from the 
questions put by the [’resident to the members of the Tribunal and their 
answers, it appears that, in view of the evidence, the Court found the accused 
not guilty of the charges as submitted by the Prosecution. It dismissed the 
charge that the accused had committed requisitions of property amounting 
to pillage, and also the charge that civilians were used on military works. 
Instead, the Court found the accused guilty in respect of both property and 
civilian labour, of the following offence: 

Abusing powers conferred upon him for the purpose of requisi¬ 
tioning men and vehicles by refusing to deliver receipts for such 
requisitions.” 

in this respect the Court applied Article 214 of the Code of Military 
ustice. This punishes “ any military person who abuses powers conferred 
upon him " in regard to requisitioning or “ who refuses to deliver receipts ” 
*° r such requisitions. These alterations affected the penalty to be imposed. 
Whereas the offence of illegal requisitioning amounting to pillage under 
rur-' paragra P h 8 ’ of the Ordinance of 28th August, 1944, and Article 221 
of the Code of Military Justice, and the offence of “ restraining ” civilians 
by forcing them to perform military work as provided in Article 2, paragraph 6 
of the Ordinance and Article 344 of the Penal Code, both entail hard labour, 
“ a ru * e *°y. 1,fe > the punishment for an offence under Article 214 of the 
e o Military Justice is limited to imprisonment for from two months 
to two years. 
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It should be noted that in the findings of the Court as quoted above, the 
objects requisitioned were specifically stated to comprise not only property 
but also manpower or labour. It equally follows from the same findings 
that the abuse for which the accused was found guilty consisted in the 
requisition being made without due delivery of receipts concerning the 
property and labour requisitioned. 

The alteration of relevant provisions of substantive law was effected by 
the Court in accordance with a rule of procedure contained in Article 88 of 
the Code of Military Justice. Under this provision the findings of the Military 
Tribunal are reached by means of questions put by the President to the Judges, 
in which he sums up the issues at stake as deriving from the indictment. 
In this connection whenever the President finds that the main offence may be 
regarded as an act entailing a different punishment or representing an offence 
against common penal law, he is entitled to submit to the Court subsidiary 
questions to this effect and obtain a decision on the alternatives. It is on 
the basis of this rule that the Tribunal rejected the charges and provisions 
invoked by the Prosecution and replaced them by findings of its own. 

The charges of the Prosecution and the decision of the Court were centred 
around the concept of illegal or abusive requisitioning ot property and 
labour. The issue is dealt with in Article 52 of the Hague Regulations, 1907. 
respecting the Laws and Customs of War on Land, which reads: 

“ Requisitions in kind and services shall not be demanded from local 
authorities or inhabitants except for the needs of the army ot occupation. 
They shall be in proportion to the resources of the country, and of such 
a nature as not to involve the inhabitants in the obligation ot taking 
part in military operations against their own country. 

“ Such requisitions and services shall only be demanded on the 
authority of the commander in the locality occupied. 

“ Contributions in kind shall as far as possible be paid for in ready 
money; if not, a receipt shall be given and the payment of the amount 
due shall be made as soon as possible.” 

Violations of this rule were included by the 1919 Commission on Responsi¬ 
bilities in its list of war crimes under Item XV and described therein as 
“ exaction of illegitimate or of exorbitant contributions and requisitions . 
It will be noted that the phraseology used n the previously quoted provision 
of the French Ordinance of 28th August, 1944. concerning the Suppression 
of War Crimes, Article 2, paragraph 8, which used the terms “ illegal or 
abusive contributions ”, is in full accord with both Article 52 of the Hague 
Regulations and with the 1919 list of war crimes. So also is Article 214 ot 
the French Code of Military Justice, under which the accused was found 
guilty and convicted. It speaks of ” abusive requisitioning ”, which term is 
similar to that of “ exorbitant ” requisitions mentioned in the 1919 list, and 
treats as “ illegal" and criminal the fact of omitting or refusing proper 
receipt, as required by the Hague Regulations. 
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In this manner, the offence of the accused appears to be a clear case of a 
war crime covered by the laws and customs of war as prescribed both in 
international and French municipal law. The French law referred to by the 
Prosecution and the Court is an illustration of how rules of international law, 
such as the one now contained in Article 52 of the Hague Regulations, have 
found their way into municipal penal law, and how they complemented each 
other. Provisions of the Ordinance of 28th August, 1944, and of French penal 
law speak of “ illegal ” or “ abusive ” requisitioning without defining either 
concept. Elements for a definition are to be found in Article 52 of the Hague 
Regulations. This provides that requisitionings are to be limited to the 
“ needs of the army of occupation ” and that they must, at the same time, 
" be in proportion to the resources of the country The objects requisi¬ 
tioned are defined so as to include property on the one hand (requisitions 
■' in kind ”) and manpower or labour on the other (requisitions “ in services ”). 
A further legal limitation on acts of requisitioning is that such acts relating 
to manpower must “ not involve the inhabitants in the obligation of taking 
part in military operations against their own country Any violation of 
these limitations amounts to illegal or abusive requisitioning, or both, and 
constitutes a war crime. 

The offence for which the accused was found guilty eventually amounted 
to a case of “ illegal ” requisitioning, that of violating the requirements 
according to which, unless payment is made “ in ready money ”, a receipt is 
to be given in respect of the objects requisitioned. As already stressed, the 
Court was not satisfied that any other offence had been committed by the 
accused. It therefore Ireed him from the charge that civilians were used on 
" military works " and that, by requisitioning their labour as well as their 
horses and vehicles, the accused had gone beyond the limitations imposed 
by Article 52 of the Hague Regulations. Although no reason for this can 
be found in the judgment, it is safe to assume that such a decision was 
reached on the merits of the facts and evidence which were made available 
to the Court. This probably includes the conclusion that the civilians 
concerned in the trial and their property were used “ for the needs of the 
army of occupation and were “ in proportion to the resources ” of the 
occupied territory. It may well include also the conclusion that repairs of 
military bicycles, motor-cycles and electrical installations, as charged by the 
Prosecution, did not involve the inhabitants in taking part in “ military 
operations against their own country ” and consequently did not amount to 

military works in the sense required by the laws and customs of war. 

In the circumstances of the trial, the question whether and to what extent, 
generally speaking, the use of civilians on military work, as distinct from 
prisoners of war, is forbidden, is not answered in the judgment under review. 
No light is thrown upon the issue as to whether and if so what kind of 

military works amount to “ taking part in military operations ” against 
one s own country.( l ) This question, however, occurs in other trials which 
are reported upon in these volumes.( ! ) 


(*) On the issue at stake, see History oj the United Nations War Crimes Commission 
and the Development of the Laws of War , H.M. Stationery Office, London, 1948, 
t_napier IX., B. 

<*) See especially Vol. VII, pp. 53-58. 
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CASE No. 54 

TRIAL OF KARL HEINZ MOEHLE 

BRITISH MILITARY COURT, HAMBURG 
15th to 16th October, 1946 


A. OUTLINE OF THE PROCEEDINGS 


1. CHARGE AND THE EVIDENCE 

The accused was charged with “ Committing a war crime in that he, at 
Kiel, between September, 1942, and May, 1945, when senior officer of the 
5th U-boat Flotilla, in violation of the laws and usages of war, gave orders 
to commanding officers of U-boats who were due to leave on war patrols 
that they were to destroy ships and their crews ”. 

The Prosecution evidence was entirely documentary, consisting of state¬ 
ments made by the accused. The Defence called no witnesses other than the 
accused himself. 

2. COMMON GROUND BETWEEN THE PROSECUTION AND THE DEFENCE 

The accused was a Korvetten Kapitan in the German Navy and from 
September, 1942, to May, 1945. was the officer commanding the 5th U-boat 
Flotilla at Kiel. In this capacity it fell upon him to brief U-boat commanders 
prior to their going out on operational patrols. Part of this briefing —though 
by no means the essential part which was of a technical nature—was to 
acquaint the U-boat commanders with an order originating from the German 
U-boat Command. This order, called the “ Laconia Order ”, was issued 
on the 17th September, 1942. It was in the nature of a standing order w hich 
was read regularly to the U-boat commanders. They were never given to 
them in writing. According to the accused the order stated. 

“ (1) No attempt of any kind must be made at rescuing members of 
ships sunk, and this includes picking up persons in the water and 
putting them in lifeboats, righting capsized lifeboats and handing over 
food and water. Rescue runs counter to the rudimentary demands of 
warfare for the destruction of enemy ships and crews. 

“ (2) Orders for bringing in captains and chief engineers still apply. 

“ (3) Rescue the shipwrecked only if their statements would be of 
importance for your boat. 

“(4) Be harsh, having in mind that the enemy has no regard for 
women and children in his bombing attacks on German cities.” 

The accused agreed that these orders went much further than the previous 
standing orders which had been issued by the U-boat Command in 1939. 
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If the U-boat commanders asked no questions, after that briefing, nothing 
further would be said; if they raised any queries, the accused would give 
ihem two examples to elucidate the policy of the Naval High Command. 
The first example was that of a U-boat reporting in its war log that it had 
encountered a raft with five British airmen on it in the Bay of Biscay. Being 
unable to take them on board the U-boat proceeded on its journey. The 
commander was severely reprimanded by the Commander-in-Chief, U-boats, 
and it was pointed out that the correct action would, have been to destroy 
the raft since it was highly probable that the airmen would be rescued by 
the enemy and would once more go into action. 

The second example was that of American ships sunk by U-boats off the 
Caribbean coast. The criticism levelled against the U-boat commanders 
who had sunk the ships was that the crews were not destroyed but reached 
the coast and took over new ships. This, according to the U-boat com¬ 
mander, was to be prevented. Ships and crews were to be destroyed. 

After giving these two examples, not as his opinion but as the policy of 
Nasal Command, the accused went on to say to the U-boat commanders: 

Officially you cannot get such an order from the U-boat Command. You 
act in this matter according to the dictates of your conscience. The safety 
of >o ur own boat must always remain your primary consideration ”. The 
accused estimated that he had read out these orders and made the above 
comments to 300 or more U-boat commanders during the time he com¬ 
manded the 5th Flotilla at Kiel. Many commanders after the reading of the 
order said: That is quite clear and unequivocal, however hard it may be ”. 

3. THE ISSUE 

Since the Prosecutor and the Defence agreed on the wording of the orders 
from U-boat Command and the accused admitted having passed them on 
to a U-boat commanders whom he briefed, the Court had two questions 
to decide: 

(i) What was the true interpretation of these orders ? 

(u) Having put the true interpretation on them, were they contrary 
to the laws and usages of war ? 


(i) The interpretation of the orders 

The Prosecution's case on this first question was that the orders clearly 
meant that the U-boat commanders should destroy ships and their crews. 
Quoting from a statement made by the accused, the Prosecutor said: “ So 
ar as concerns the order itself it undoubtedly states, and in particular to 
those who know the manner in which the Commander-in-Chief U-boats 
was known to have given his orders, that the High Command regarded it as 
desirable that not only ships but also their crews should be regarded as 
objects ol attack German propaganda was continuously stressing the 
shortage of crews for enemy merchant ships and the consequent difficulties 
l, too, put this construction on their order ”. 


The Defence case was that the orders were ambiguous and that by passing 
on these ambiguous orders with the final comment that each commander 
should follow the dictates of his conscience, Moehle had done the utmost he 
could do as a serving officer. The orders were ambiguous as they contained 
a prohibition against saving the crews but not an order to kill them. 

During the course of the examination of the accused by the Judge Advocate 
the following exchange took place: 

Judge Advocate (after reading paragraph 1 of the orders): Do you agree 
or not that it comes to the same thing (i.e. the killing of the crew) if 
you send a lifeboat off in the middle of the Atlantic Ocean without a 
drop of water on board for the people to drink ? 

A.: Yes, in its effect it will very often be the same, but the prohibition to 
save the crew has been issued because of the fact that U-boats whilst 
trying to save the crews of sunk ships have been attacked. ...” 

Q.: Do you agree that what I have read to you clearly applies to people 
after they have left the ship ? 

A.: Yes. that no safety measure should be undertaken. 

Q • Do you think there was a single U-boat commander in the German 
Navy who could be in any doubt as to the meaning of that first 
paragraph ? 

A.: No. 

Q.: Do you think if you had tried to make it clearer, you could have made 
it clearer ? 

A.: No, the prohibition to undertake rescue measures couid not have been 
explained more explicitly. 

Q.: Do you then agree with me that there is no ambiguity whatever in 
paragraph 1 of that Admiral Doenitz Order . 

A.: I agree with that. 


(ii) The Legality of the Order 


If the order was an order not to rescue survivors 
for the U-boat to do so then it was a legal order, 
to kill survivors, then it was clearly illegal. 


because it was dangerous 
If the order was an order 


The Judge Advocate, summing up, said: ” The Prosecution asked you to 
say that there is no formidable question of international law involved. They 
say that you should hold that international law is quite clear. After a ship 
has been sunk there is a duty upon the submarine commander (it he can, in 
all circumstances) to save the lives of the crew and they invite you to say 
(whether you accept that contention or not) that the order is directed to that 
aspect of the case and no further. They ask you to read it and they ask you 
to say does it not all deal with the question of rescuing members ot ships 
sunk after that has taken place. I do not think anybody is putting up the 
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proposition that if it were possible to save the lives of the crew from a ship 
that it torpedoed that there is not a duty to try and do so. Now I am sure 
that the naval officer in the Court will tell you what I think you already 
know and I think we all concede that the real important duty of the submarine 
commander is to ensure the safety of his own ship, and if it is a question of 
saving life or saving his ship, then clearly he must save his ship. But the 
Prosecution are saying here that that order which was distributed to the 
U-boat commanders is of the widest possible wording. Whether that is 
right or not is for you to decide ”. 

4. FINDING AND SENTENCE 

The accused Moehle was found guilty and sentenced to five years 
imprisonment. 


B. NOTES ON THE CASE 1 
1. SUBMARINE WARFARE IN GENERAL 

Article 16 of Convention No. 10 agreed upon at the Hague in 1907 says: 
" After every encounter the two belligerents shall as far as military interests 
permit, take steps to search for the shipwrecked, wounded and sick and 
protect them (as well as the dead) against pillage and ill-treatment ”. This 
is the general rule of maritime warfare. Its application to submarine 
warfare was laid down in Article 22 of the Naval Agreement concluded in 
London in 1930.(-) ' In their action with regard to merchant ships, 

submarines must conform to the rule of international law to which surface 
vessels are subject: in particular, except in cases of persistent refusal to stop 
on being duly summoned or active resistance to visit and search a warship, 
whether surface vessel or submarine, may not sink or render incapable of 
navigation a merchant vessel without having first placed passengers, crew 
and ship s papers in a place of safety. For this purpose, ships boats are not 
regarded as a place of safety unless the safety of the passengers and crew is 
assured, in the existing sea and weather conditions by the proximity of land 
or the presence of another vessel which is in a position to take them on 
board.” 

This Naval Agreement was signed by the United States, Great Britain, 
France, Italy and Japan. When it expired in 1936, the above-mentioned 
Powers signed in London the “ Naval Proctocol ”( 3 ) 6th November, 1936, 
dealing with submarine warfare. This Naval Protocol incorporated the 
above-mentioned provisions of the London Agreement of 1930, with regard 
to submarines. Germany acceded to this Protocol in the same year, and 
this was the position at the outbreak of the second World War in September, 
1939. Shortly after the outbreak of war, Germany embarked once more on 


!,!5 tgard ' ng lhe Bntlsh law on war crimes questions, see Vol. I, pp. 105-110 
U) Treaty Series No. 1 (1931), Cmd. 3758. 

O Treaty Series No. 29 (1936), Cmd. 5302. 
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unrestricted submarine warfare against neutral and enemy vessels contrary 
to the 1936 Naval Protocol. On 27th November, 1939. Great Britain issued 
n Order in Council pronouncing retaliatory meastres on the ground that 
Germany had violated her obligations under the Naval Protocol. (This 
Order in Council was modelled on an Order in Council dated 11th March, 
1915, protesting against the violation of th:- Hague Convention by Germany 
in the first World War.) France and various neutral countries protested 
against the unrestricted submarine warfare carried out by the German 
Naval Command as being contrary to international law. Another retaliatory 
measure adopted by the Allies was the laying of mines in the Skagerrak in 
April, 1940. 

The two main arguments put forward by German writers to justify 
Germany’s conduct are: 

(i) That the provisions of the Protocol of 1936 do not apply to attacks on 
vessels in “ operational zones by entering such operational zones barred 
to merchant ships the vessel behaves in a manner which is tantamount to 
“ persistent refusal to stop " and thus puts itself outside the Naval Protocol.!') 

This argument was rejected by the International Military Tribunal at 
Nuremberg. The Judgment points out that the practice of proclaiming 
operational zones and sinking ol merenant vessels entering those zones 
was employed by Germany in the 1914-1918 war and adopted in retaliation 
by Great Britain. The Washington Conference of 1922, the Land and Naval 
Agreement of 1930 and the Protocol of 1936 were entered into with lull 
knowledge that such zones had been employed in the first World War yet 
the Protocol made no exception for operationa zones. The order of 
Doenitz to sink neutral ships without warning when found within these 
zones was, therefore, in the opinion of the Tribunal, a violation ol the 
Protocol. 

(ii) That Great Britain, in accordance with the Handbook of Instructions 
of the Merchant Navy of 1938, armed her merchant vessels and in many 
cases convoyed them with an armed escort, and that these armed merchant¬ 
men had orders to send position reports on sighting U-boats, thus integrating 
the Merchant Navy into the network of naval intelligence. This argument 
was entertained by the International Military Tribunal at Nuremberg, and 
in its judgment the Tribunal said with regard to the accused Doenitz: n 
the actual circumstances of this case the Tribunal is not prepared to hold 
Doenitz uuilty of his conduct of submarine warfare against British armed 
merchant ships ”, and “ in view of all t ic facts proved and in panicular 
of an order of the British Admiralty announced on the 8th May, 1940 
according to which all vessels should be sunk at sight in the Skagerrak and 
the answers to interrogatories by Admiral Nimitz stating that unrestricted 
submarine warfare was carried on in the Pacific Ocean by the United States 
from the first day that that nation entered the war the sentence on Doenitz 


Cl “Schmitz Zeitschrifl Fur Auslandisches Offentliches Rccht und V..lkeiTechi 
8 (1938), p. 671. Also Oppenheim-Lauterpacht. International Law, 6th edition. ( • . 

p. 385, footnote 2. 
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is not assessed on the ground of his breaches of the international law 01 
submarine warfare ”.(*) 

— ihe treatment of survivors after a sinking of a vessel by submarine 

It a submarine commander can, without danger to his boat, save or 
succour survivors, he is no doubt under a duty to do so. If, however, by so 
doing he would endanger his boat he cannot be held responsible if he does 
not save any such survivors since it is recognised that the safety of his own 
boat and its crew must be his primary consideration. It is clearly recognised, 
on the other hand, that the killing of defenceless survivors of a torpedoed 
ship is a war crime.( 2 ) 

The Defence argued that the “ Laconia Order " of 1942 was an order to 
impress upon the U-boat commanders that they should not rescue survivors 
as doing so endangered their U-boats. The “ Laconia Order ” was thus a 
legal order stressing an operational necessity. The Prosecutor argued that 
the Laconia Order was an order to kill survivors and thus against the 
generally recognised rules of sea warfare. The Judge Advocate left this 
question the interpretation of a document, the authenticity of which was 
agreed by Defence and Prosecution—to the Court, though he suggested in 
his summing up that the order was an order to kill. 

The International Military Tribunal, in their judgment on Admiral Doenitz, 
found that by the Laconia Order Doenitz had not deliberately ordered 
the killing of survivors of shipwrecked vessels. The Judgment said: “The 
Tribunal is of the opinion that the evidence does not establish with the 
certainty required that Doenitz deliberately ordered the killing of shipwrecked 
survivors. The orders were undoubtedly ambiguous and deserve the strongest 
censure ” The finding of the Court in the Moehle case can be reconciled 
with the Nuremberg judgment. The International Military Tribunal decided 
that the Laconia Order was ambiguous. By commenting on this 
ambiguous order when passing it on, and by giving examples which 
undoubtedly must have given the U-boat commanders the impression that 
the policy ot the Naval High Command was to kill ship's crews the accused 
removed this ambiguity. The order he passed on could be interpreted by a 
reasonable subordinate only in one way, namely, as an order to kill survivors. 
Thus, whereas there was a reasonable doubt as to the meaning of Doenitz’s 
order and therefore the benefit ot that doubt was given to Doenitz by the 
International Military Tribunal, there was no such doubt in view of the 
evidence before this Court on the way in which Moehle had added to this 
order. 

•' the defence that the illegal orders were not carried out 

Counsel for the Defence argued that the accused could not be held respon¬ 
sible “ because there were no manifest effects of this order and even the 
Prosecutor has pointed out that no evidence of criminal actions as a result 

Mi, “ ary Tribunal f ° r theTr « 1 overman Major 

<-) See summing up by Ihc Judge Advocate in the Peleus Trial, Vol. I, p. It. 
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of this order has been given and I may therefore put it to the Court that such 
crimes were not committed 

The Judge Advocate's reference to this point in his summing up was this: 

" Now the Prosecutor has quite clearly told you that he has no ev idence to 
prove and establish that ships were sunk and sailors were drowned by the 
operations of the U-boat commanders as a result of this order, but generally, 
you do know that these orders were being repeated aver and over again over 
a period of years, and during that time a great mury sailors were killed and 
it is for you to decide, as service personnel, but do you think it is common 
sense and quite logical to assume that it is an irresistible inference that such 
orders and such explanations by the accused must h ive had some effect upon 
the ultimate course of conduct of U-boat commanders Do you think that 
a U-boat commander, if he is a good German naval officer wishes to flout 
the views and directions of his higher command ? 1 hat is a matter tor you . 

The charge, as laid, charges the accused with giving orders to U-boat 
commanders “ that they were to destroy ships and their crews ", Strictly 
speaking, therefore, what happened at a later date as a result of these orders 
is not relevant in deciding the question whether tfe accused did or did not 
issue the orders to kill the crews. It may. however, be argued that the 
question before the Court was how a reasonable L -boat commander would 
interpret the orders given by the accused and that t terefore the way in which 
U-boat commanders did actually interpret these orders is material. 

By findine the accused guilty the Court held that a military superior who 
issues orders which are against the laws and usages of war commits a war 
crime even if these orders were not carried out by lis subordinates. Having 
found the accused guilty of issuing the illegal orders, the results ot this order 
may be a relevant consideration in assessing the punishment. 

4. THE RELATION OF THIS TRIAL TO OTHER WAR CRIMES TRIALS 

The “ Laconia Order ” was issued by the German U-boat Command in 
1942. It was passed on by Moehle as a commanding officer, 5th Flotilla, 
continuously from 1942 to 1945. In one case the sinking of the Peleus 
(a Greek ship chartered by the British Ministry of War Transport) by a 
U-boat, the “ Laconia Order ” was carried out by a U-boat commander, 
Heinz Eck. 

The indictment against the German Major War Criminals charged the 
Commander-in-Chief U-boats, Grand Admiral Doenitz, inter aha. .with the 
issuing of the “ Laconia Order In its judgment the International Military 
Tribunal recorded its opinion that the orders were' undoubtedly ambiguous 
but were not deliberate orders for the killing of shipwrecked survivors* ) 

Heinz Eck was tried and convicted by a British Military Court at Hamburg 
in October, 1945.( i ) for firing on and killing shipwrecked members of the 
crew of the S.S. Peleus which he had sunk in the Atlantic Ocean Le . 
though not pleading superior orders in his defence, quoted the Laconia 
Order ’’ verbatim when giving his evidence. 

(■) Cmd. 6964, p. 109. 

(*) See Vol. 1 or this series, case No. 1. 
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These three trials, seen together, deal with three stages of the same order, 
w ith the Admiral who originated the order, with the staff officer who passed 
it on and w ith the officer at the end of the chain of command who carried 
it out. Though there was no evidence that Eck had been one of the 300 
U-boat commanders briefed by Moehle, he had received the “ Laconia 
Order ”, 


CASE No. 55 

TRIAL OF HELMUTH VON RUCHTESCHELL 

BRITISH MILITARY COURT, HAMBURG 
5th TO 21 ST MAY, 1947 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

All five charges brought against the accused referred to his conduct when 
he commanded German armed raiders in the North Atlantic between 1940 
and 1942. The charges were of three kinds: 

(i) that in two engagements he continued to fire after the enemy had 
indicated his surrender (first and fifth charges); 

(ii) that in two other engagements he sunk enemy merchant vessels 
without making any provision for the safety of the survivors (second 
and fourth charges); 

(iii) that after the engagement forming the subject of the fourth 
charge he ordered the firing at survivors on life-rafts (third charge). 

The accused pleaded not guilty to all five charges. 

2. THE EVIDENCE AND ARGUMENTS 

(i) Charges of prolongation of hostilities after surrender 

(a) The Case of the Davisian (first charge) 

The Prosecution alleged that the Davisian , a British merchant vessel, was 
attacked in daylight, w ithout warning, by a German armed raider commanded 
by the accused on 10th July, 1940. The attacker destroyed her wireless 
aerial with his first salvo. He maintained heavy fire for about five minutes 
and then signalled “ use your radio not ”. The captain of the Davisian 
stopped his engines, hoisted an answering pennant and acknowledged the 
signal. In spite of this, the raider's firing continued for 15 minutes, 
wounding 8 or 10 of the crew of the Davisian , whilst they were trying to 
abandon ship. The crew were later picked up by the raider. 

The Defence relied on two members of the crew of the accused's ship, and 
on the log kept by the accused, to prove that no signal was received by the 
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raider. The log says: “After seven salvoes 1 give the order to cease fire. 
The crew are taking to their boats. No wireless telegraph has been heard 
The defence also contended that there was some movement amidship towards 
the gun, which caused the accused to re-open fire. The log says (on this 
point): “ Shortly before the boats are put out I see a few men running aft 
to the gun. I immediately open direct fire on the gun with the 3.7 and 2 cm. 
The men run back to their boats and lower them to the water ”. 

The Judge Advocate, summing up, directed the minds of the Court to three 
questions: (1) “ Was the signal ‘ use your radio not ’ hoisted by the raider ”; 
(2) “ If so, was it acknowledged by the Davisian (3) “ Was the accused 
justified in his belief that he saw men running to the gun, or were the crew 
of the Davisian merely sheltering from his fire ? ’’ When considering the 
last question, the Court had to bear in mind that the raider steamed across 
to the opposite side of the Davisian and the movement on deck of the 
Davisian might have been the natural result of the accused's tactics to spray 
the deck with anti-aircraft fire in order to hurry the crew in taking to their 
lifeboats. 

(b) The case of the Empire Dawn (fifth charge) 

The Empire Dawn, a British merchant ship, was attacked in the North 
Atlantic without warning by a raider commanded by the accused during the 
night of the 12th September, 1942. The first salvo set the bridge on fire and 
destroyed the wireless, but though the Empire Dawn was rendered powerless 
by the hit she nevertheless continued to progress, and she was still moving 
forward when she eventually started to sink. Her captain did not open fire. 
He signalled by means of a torch that he was abandoning ship. 

The Prosecution alleged that in spite of this the fire continued whilst the 
lifeboats were being lowered, breaking the ropes of one of the lileboats w ith 
the result that it crashed into the sea and several members of the crew were 
killed. The survivors were eventually picked up and taken aboard the 
raider. 

The Defence argued that it was not proved that the torch worked, that 
even if it did work a signal made with an ordinary torch against the back¬ 
ground of the blazing bridge could not be observed on board the raider as 
the crew were blinded by the flash of their own guns. The accused gave 
evidence to the effect that he received no signal from the Empire Dawn. e 
kept up the firing to hurry the crew to their lifeboats as it had been repeatedly 
observed by the German commanders that whilst some ot the crew o a 
sinking ship had taken to their boats, others would continue to resist. 

The questions the Court had to consider were similar to those regarding 
the first charge : (I) “Was the signal of surrender given”; (2) “It so, was it 
received”; (3) “ If it was not received, did the accused by his conduct prevent 
himself from receiving any signal ? ” 

The Judge Advocate advised the Court ;hat even if they found as a (act 
that no signal was received by the raider, they could still convict t e accuse 
if they came to the conclusion “ that the accused deliberately or rc ess y 
avoided any question of surrender by making it impossible for the ship to 
make a signal ”, 
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(ii) The charges of failing to make provisions for the safety of the survivors 
after a battle at sea 

(a) The case of the Beaulieu (second charge) 

The Beaulieu was a Norwegian tanker and was attacked without warning 
by a raider commanded by the accused on the night of the 14th August, 1940. 

The Prosecution’s case rested entirely on the log kept by the accused. In 
this log the accused, after pointing out that the Beaulieu was sailing without 
lights and that that was sufficient proof for him that she was an enemy vessel, 
recorded that he attacked her at 2050 hours and put her out of action by 
scoring nine direct hits. The Beaulieu had stopped and had put on her 
navigation lights, her masthead lights and her deck lights. She used no radio 
and did not tire or attempt to man the gun. The log continued: “ There is 
a boat aft at her stern, with a crew of about 18 or 20 men in it. The cutter 
on the starboard side was not yet in the water. 1 again bring the deck under 
fire at close range so as to be secure against a burst of fire from the enemy 
from rifles or pistols. The enemy boat disappeared in the darkness. I did 
not see it again and also did not notice how the second one put off. One 
cannot and may not worry about boats and wounded at night for one cannot 
be certain in advance when approaching them whether they are going to 
start rifle fire. If a boat were to come alongside of its own accord to get help 
I would never send it away, but apparently the tales about us are so brutal 
that they would rather set out on the long sea trip than approach a warship. 
There was much in the procedure that my crew had not understood. 1 had 
to make clear to them why the attacks had to take place at night now and 
why we were taking no more prisoners. I had the feeling that for the first 
time a sense of the seriousness of war had been brought home to my men 
and that was good.” 

The accused eventually moved olf at 2328 hours without having made an 
attempt to rescue the survivors. The distance from the place of the sinking 
to the nearest shore was approximately 1.200 miles. Four members of the 
crew were killed by the raider’s fire, the remainder were picked up by an 
Allied vessel after five and a half days at sea in their two boats. 

The defence case was that the accused sent a party on board the Beaulieu 
to investigate and any survivors who had stayed on board would have been 
rescued by this boarding party and that the raider stayed in the vicinity of 
the abandoned Beaulieu for two and a half hours, circling round and by 
increased look-out and special attention did everything possible to trace 
survivors. The defendant met the argument that he should have put out 
lifeboats to search for the survivors by saying that a lifeboat in the Atlantic 
swell could see less than a great number of people who are on a ship five 
metres above the water level. He also argued that the reason for not using 
any searchlights was that his searchlights had been dismantled before the 
action started as past experience had shown that in view of their blinding 
effect they did more harm than good. Two expert witnesses (a British 
captain and a former German admiral) agreed that with regard to lowering 
lifeboats and the use of searchlights, they would have acted in the same way 
as the accused did. 
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The Judge Advocate, summing up, pointed out that the Beaulieu had done 
everything that the accused himself in the course of cross-examination had 
indicated could be expected as a sign of surrender. The accused had further¬ 
more seen with his own eyes 18 to 20 survivors trying to lower the lifeboat. 
In spite of this he again brought the whole deck under fire. In view of this 
conduct, the Judge Advocate said the Court may think “ that this story that 
the survivors were voluntarily preferring to travel the Atlantic instead of 
surrendering,” becomes almost fantastic. The accused could not be expected 
to look indefinitely for persons who were quite voluntarily taking that 
course of their own accord, but if you come to the conclusion that they were 
influenced in their decision by a real fear inducec by the savage and (as they 
thought) unreasonable persistence of the attack, then in my opinion if the 
accused knew they were being so frightened his duty after the sinking became 
a very much greater one. If you took that view about the matter, you would, 
in my opinion, be justified in reaching the conclusion (if you are satisfied that 
these facts had been proved), that the accused was guilty of the charge ”. 

( b ) The case of the Anglo-Saxon (fourth charge) 

On the night of the 21st August, 1940, an armed raider commanded by the 
accused, attacked the Anglo-Saxon, a British merchant vessel, without 
warning. The first salvo hit the gun and blew up some ammunition, setting 
the stern ablaze. The raider’s log said: “ She had stopped and could go no 
farther ”. The Anglo-Saxon began to send out distress signals but the raider s 
wireless succeeded in jamming these signals. The log kept by the accused 
said: “ The flak is in action at ranges of less than 1.000 metres and is firing on 
direct targets. It can scarcely be checked and is making such a noise that 
the * cease fire ' arrives much too late. For just a short time two lights were 
noticed in the vicinity of the steamer apparently from two boats which at one 
time kept a short morse traffic which, however, could not be read. Then no 
more lights or boats were seen. Since no distress messages ol any kind 
were made 1 did not undertake any further search operations One ol the 
survivors of the Anglo-Saxon said in an affidavit admitted as evidence by the 
Court that the raider gave no chance for the launching ot hteboats by keeping 
up a continuous stream of fire with tracer ammunition. 1 he witness saw two 
life-rafts signalling to each other, but his own lileboat tried to avoid the 
raider's attention in view of the savagery of the attack that had preceded. 
Only two survivors reached land after 70 days at sea in their lileboat. All 
others perished. 

The main arguments of the Defence were: 

1. That the prolonged spraying of the deck was accidental. 

2. That the surv ivors tried to escape unnoticed, thus making it almost 
impossible for the raider to rescue them. 

3. That, according to the expert witnesses, the place of sinking was 
on a main shipping route and that persons left in a lileboat t icte la a 
fifty-fifty chance of surv iving. 

Since the accused must have known that there were survivors who had 
taken to their boats, the questions to be considered by the Court were: 
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1. Did circling round a few times after the sinking of a merchant ship 
constitute necessary provisions for the safety of the survivors ? 

2. If not. was the accused’s conduct justified by the attitude of the 
survivors ? 

With regard to the first point, the Judge Advocate said: “ Do you think 
or don't you think that knowing that his own flak had gone on much longer 
than necessary (assuming as is obvious from the log that that was an accident) 
an armed raider might reasonably have made the most special and exhaustive 
search for those survivors instead of assuming that since no distress 
messages of any kind were made, he did not undertake any further search 
operations ? ” 

With regard to the second point, the Judge Advocate’s advice proceeded 
on the same lines as in the case of the Beaulieu. 

(iii) The charge of attempting to kill survivors hv firing on lifeboats (third 
charge) 

One of the two survivors of the Anglo-Saxon alleged in his affidavit that 
whilst in the lifeboats his party was fired upon by the raider. The accused 
denied this and his Counsel pointed out that the firing was directed above the 
heads of the survivors in the lifeboats and the ricochets from the ship could 
easily create the impression among the survivors that they were being fired 
upon. As the witness who had sworn the affidavit on which the Prosecution's 
case rested could not be brought before the Court to give his evidence in 
person, the Prosecutor indicated that he would not pursue this charge any 
further. 

(iv) Finding and sentence 

The accused was found not guilty of the third and the fifth charges. The 
accused was found guilty of the first, second and fourth charges. He was 
sentenced to 10 years’ imprisonment. The confirming officer did not 
confirm the finding of guilty on the second charge. He reduced the sentence 
to seven years' imprisonment. 


B. NOTES ON THE CASE 

(i) Choice of charges 

The facts underlying all charges are the same in so far as the accused, as 
commander of various armed raiders, attacked four Allied merchant vessels 
without warning, and sank them. It was contended by the Prosecution in all 
four cases that by his methods of attack and by unduly prolonging those 
attacks after the attacked vessel had surrendered, he had violated the rules 
of sca warfare. In two cases, however (the case of the Davisian and the 
Empire Dawn) he eventually took the survivors on board. In the other two 
cases (the case ol the Beaulieu and the case of the Anglo-Saxon ) he failed to 
do so. It was apparently felt that the failure to rescue any survivors was the 
graver offence and that in the two latter cases the lighter offence of unduly 


TRIAL OF HELMUTH VON RUCHTESCHELL 


87 


prolonging the attack was merged in the graver offence. The accused was 
thus charged with the failure to rescue survivors after his attack on the 
Beaulieu and the Anglo-Saxon, and with continuing to attack after the 
surrender in the case of the Davisian and the Empire Dawn. In no case was 
he charged with attacking a merchant ship without warning. 


2. THE LEGALITY OF THE ATTACK ON A MERCHANT SHIP WITHOUT WARNING 


The difference between an attack on a warship on the one hand and on a 
merchant ship on the other, is thus stated by Lauterpacht in the sixth edition 
of Oppenheim’s International Law ,Vol. II, paragraph 181All enemy men- 
of-war and other public vessels which are met by a belligerent's men-of-war 
on the high seas ... may at once be attacked. ... Enemy merchantmen may 
be attacked only if they refuse to submit to visit after having been duly 
signalled to do so ’’. Counsel for the Defence contended that by arming a 
merchantman, the merchantman becomes a warship and can therefore be 
attacked without warning. Whilst he admitted that British writers do not 
share this view, Counsel relied on American writers, one of whom, Hyde, 
says in his work International Law (Vol. II, p. 469): “ A merchantman armed 
in such a manner that she can sink or damage a man-of-war can under no 
circumstances claim the protections of a merchant vessel . Counsel further 
argued that by arming her merchantmen and integrating them into the 
naval intelligence network, Britain forfeited the rights hitherto attached to 
these ships as merchant vessels. He maintained that the International 
Military Tribunal at Nuremberg had upheld this view.(') 

The Prosecutor pointed out that the question of the legality of the attack 
did not arise in this case. The accused was not charged with launching any 
illegal attack and the Court must therefore presume in his favour that his 
attacks were legal, but whereas the Nuremberg judgment may be interpreted 
as holding that the unwarned attack on armed merchantmen was legal, the 
judgment also stressed the fact that the German Naval Command was 
bound by the London Naval Protocol of 1936.( 2 ) The Prosecutor argued 
that whereas the Nuremberg judgment may provide a defence lor an accused 
who had violated the clause of the London Naval Agreement dealing with 
unwarned attacks on merchantmen, the judgment did in no way affect the 
other provisions of the London Agreement such as the duty to give quarter 
and the duty to rescue survivors. 

Three propositions seem to emerge, either from the utterances ol the 
Judge Advocate or from the findings of the Court: (1) no war crime is 
committed if an unwarned attack is made upon a merchantman who by reason 
of arms and wireless communication is part of the war effort of the opposing 
belligerent; (2) the impunity of attack without warning on a merchantman 
in these circumstances forms an exception to the general rules o sea v,d are 
and imposes upon the attacking warship the duty to use only adequate force 


(*) Cmd. 6964, p. 109. , _ . 

(-> The Naval Protocol only applies to submarines but its provisions are taken from the 


See p. 78 
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and not to kill or wound a greater number of the crew' than is reasonably 
necessary to secure the defeat of the attacked vessel; (3) as soon as the attacked 
merchantman is effectively stopped and silenced, all possible steps must be 
taken by the raider to rescue the crew. 


3. THE DUTY TO RESCUE SURVIVORS 

The duty to rescue survivors after an engagement is laid down for all 
naval encounters in Article 16 of the 10th Convention of the Hague, 1907, 
which says that, “ The two belligerents will, as far as military interests permit, 
take steps to look after the shipwrecked, wounded, etc. ”, This duty has 
been amplified with regard to the sinking of merchantmen by the London 
Naval Agreement of 19300 which provides that a warship (whether surface 
vessel or submarine) may not sink a merchant vessel “ without having first 
placed the crew and the ship's papers in a place of safety ”, adding that 
lifeboats are not places of safety for this purpose “ unless the safety of the 
crew is assured in the existing sea and weather conditions by the proximity 
of land or presence of another vessel which is in a position to take them on 
board.) 2 ) Thus, even if an armed merchantman was a warship and not a 
merchantman, and the London Naval Treaty were therefore not applicable, 
the chief duty laid down by Article 16 of the Hague Convention for all naval 
encounters still remains. 

With regard to Article 16, the Defence argued that this article says that 

both belligerents must after an engagement search for the shipwrecked 
and protect them. This, according to Counsel for the Defence, places the 
duty upon the healthy survivors to look after their wounded comrades and 
to attract the attention of the enemy so that they may be rescued. If they 
prefer the hazards of a long sea journey to being taken prisoners and take 
their wounded with them in an attempt to get away, one cannot hold the 
raider responsible for not rescuing them. 

The Judge Advocate advised the Court in his summing up, that the duty 
of the accused was higher than the duty generally owed to survivors, if 
the raider had, by his methods of attack, intimidated the crew of the attacked 
vessels. Knowing that they were thus intimidated and that they would 
possibly avoid him, his search should have been even more thorough than 
is normally required. 

The two following propositions seem to emerge: (1) if the raider is aware 
of survivors who have taken to their lifeboats, he must make reasonable 
efforts to rescue them; (2) it is no defence that the survivors did not draw 
attention to their boats if they had reasonable grounds to believe that no 
quarter was being given. 

(‘) Throughout the trial the defence and the prosecution referred with regard to this 
point to Articles 72-74 of the German Prize Ordinance, but this Ordinance repeats almost 
verbatim the relevant passages of the London Agreement (1930). 

(*) See p. 78 
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4. SURRENDER AT SEA: REFUSAL OF QUARTER 


Article 23 of the IVth Hague Convention. 1907, says that it is forbidden 
" to kill or wound an enemy who, having laid down his arms or having no 
longer means of defence, has surrendered at discretion ”, According to 
modern ideas of warfare, quarter can be refused only when those who ask 
for it attempt to destroy those w ho have been show ing them mercy (Lawrence, 
Principles of International Law, p. 376). Thus far the law is clear. The 
question, however, on which there is remarkably little authority is what 
constitutes unconditional surrender at sea. Oppenhcim-Lauterpacht, part 2. 
paragraph 183, says: “ As soon as an attacked or counter-attacked vessel 
hauls down her flag and therefore signals that she is ready to surrender, she 
must be given quarter and seized without further firing. To continue to 
attack, though she is ready to surrender and to sink the vessel and her crew 
would constitute a violation of customary international law and would only 
as an exception be admissible in case of imperative necessity or of reprisals ”, 
This passage was relied on as an authority by the Prosecutor and by Defence 
Counsel. The latter did not plead necessity or reprisals to bring the case 
within the exception stated by Oppenheim-Lauterpacht. The central question 
therefore was: are there generally recognised ways of indicating surrender at 
sea other than hauling down a ship's flag ? Two expert witnesses (a captain 
in the Royal Navy and a former vice-admiral in the German Navy) gave 
evidence, inter alia, on the customs in this regard ol their respective services 
The common denominator of their evidence could be thus slated: (I) the 
attacked ship must stop her engines; (2) if the attacker signals, the signal 
must be answered—if the wireless is out of action, it must be answered by a 
signalling pennant by day or by a torch or flashlight by night. (3) ihe gun' 
must not be manned, the crew should be amidships and taking to the 
lifeboats; (4) the white flag may be hoisted by day and by night, all the 
ship’s lights should be put on.( ! ) 

The Defence argued that Oppenheim-Lauterpacht does not give any 
alternative to the hauling down of the flag. It the attacked vessel does not 
strike the flag and, because the wireless is out of action, cannot tell her 
attacker expressis verbis that she is “ ready to surrender , the decision 
when to discontinue the attack must be left to the commander ol the attacking 
vessel. Since the safety of his ship must be his primary consideration, he 
need not stop the attack until he is satisfied that the salety ot his own > up 
is no longer endangered by his opponent. He can thus press omc t e 
attack as long as he considers it operationally necessary. 

The Judge Advocate in his summing up said that stopping the ship and 
switching on navigation lights, masthead lights and deck hg ts alur nig 
attack is an unequivocal indication ot surrender. He also a Vlse 1 K ° 
that if the accused deliberately or recklessly prevented the attacked ship tarn 
surrendering by making it impossible for her to con\ey rca tnc^N o 


C) It was held by the Privy Council in the case of the " If ?iT s Accompanied 

hauling down the flag alone is not sufficient indication ol s “ . . , r , consists of 

by a change ofcourc. The Privy Council held that in^ ttaFb dore 

compelling the captured vessel to conform to .jfLabhsh the fact of capture may take 
“ Deditio" is complete. The conduct necessary to establi 
many forms. No particular formality is necessary. 
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and not to kill or wound a greater number of the crew than is reasonably 
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which says that, “ The two belligerents will, as far as military interests permit, 
take steps to look after the shipwrecked, wounded, etc. ”, This duty has 
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Naval Agreement of 19300 which provides that a warship (whether surface 
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lifeboats are not places of safety for this purpose “ unless the safety of the 
crew is assured in the existing sea and weather conditions by the proximity 
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board.O Thus, even if an armed merchantman was a warship and not a 
merchantman, and the London Naval Treaty were therefore not applicable, 
the chief duty laid down by Article 16 of the Hague Convention for all naval 
encounters still remains. 

With regard to Article 16, the Defence argued that this article says that 
" both belligerents " must after an engagement search for the shipwrecked 
and protect them. This, according to Counsel for the Defence, places the 
duty upon the healthy survivors to look after their wounded comrades and 
to attract the attention of the enemy so that they may be rescued. If they 
prefer the hazards of a long sea journey to being taken prisoners and take 
their wounded with them in an attempt to get away, one cannot hold the 
raider responsible for not rescuing them. 

The Judge Advocate advised the Court in his summing up, that the duty 
of the accused was higher than the duty generally owed to survivors, if 
the raider had, by his methods of attack, intimidated the crew of the attacked 
vessels. Knowing that they were thus intimidated and that they would 
possibly avoid him, his search should have been even more thorough than 
is normally required. 

The two following propositions seem to emerge: (1) if the raider is aware 
ot survivors who have taken to their lifeboats, he must make reasonable 
e(Torts to rescue them; (2) it is no defence that the survivors did not draw 
attention to their boats if they had reasonable grounds to believe that no 
quarter was being given. 


(') Throughout the trial the defence and the prosecution referred with regard to this 
point to Articles 72 74 of the German Prize Ordinance, but this Ordinance repeats almost 
verbatim the relevant passages of the London Agreement (1930). 

( ! ) See p. 78 
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surrender, he would be guilty of a violation of the customary rules of sea 

warfare. 

The C ourt s findings of guilty in the Davisian case and of not guilty in 
the Empire Dawn case are in line with the rules of surrender stated by the 
naval experts. The Davisian. after a day attack, stopped, hoisted a reply 
Pennant and the crew took to the lifeboats. (The Court appeared to have 
disbelieved the accused’s evidence that some of the crew of the Davisian were 
running towards the guns.) The Empire Dawn , after a night attack, did not 
>top. did not switch on her lights and the evidence about the signals given 
hv means of a torch was open to doubt. The Court thus seemed to have held 
that there were generally recognised rules as to what constituted surrender at 
sea and that a war crime was committed if the attacking vessel continued 
her attack alter her opponent has communicated her surrender in accordance 
with these rules. The Defence of operational necessity did not avail the 
accused in this case. 

5. UNCORROBORATED EVIDENCE OF AN ABSENT WITNESS 

The Prosecution's case with regard to the third charge rested on the 
affidavit of one of the survivors admitted as evidence by the Court. 

On the ninth day of the hearing, the President stated that it had now 
become clear that the attendance of that witness could not be procured. 
The Court decided that subject to anything the Prosecutor may have to say, 
they did not wish to hear any further evidence on that charge. The Prosecutor 
said that in view of the fact that the third charge rested on uncorroborated 
evidence of one absent witness, and in view of the gravity of the charge, he 
did not feel it proper to press that charge any further. 


CASE No. 56 

TRIAL OF OTTO SKORZENY AND OTHERS 

GENERAL MILITARY GOVERNMENT COURT OF THE U.S. ZONE OF GERMANY 

18th august to 9th September, 1947 
A. OUTLINE OF THE PROCEEDINGS 

The ten accused involved in this trial were all officers in the 150th Panzer 
Brigade commanded by the accused Skorzeny. They were charged with 
participating in the improper use of American uniforms by entering into 
combat disguised therewith and treacherously firing upon and killing members 
of the armed forces of the United States. They were also charged with 
participation in wrongfully obtaining from a prisoner-of-war camp United 
States uniforms and Red Cross parcels consigned to American prisoners 
of war. 
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In October, 1944, the accused Colonel Otto Skorzeny had an interview 
with Hitler. Hitler knew Skorzeny personally from his successful exploit 
in liberating Mussolini and commissioned him to organise a special task 
force for the planned Ardennes offensive. This special force was to infiltrate 
through the American lines in American uniform and to capture specified 
objectives in the rear of the enemy. The German High Command directed 
all army groups to seek volunteers who spoke English for a secret assignment. 
These volunteers were concentrated in a training centre where a special task 
force called the 150th Brigade was formed. It was furnished with jeeps and 
other American vehicles, part of their weapons and ammunition was 
American and the members were issued with American documents. They 
received training in English, American mannerisms, driving of American 
vehicles, and the use of American weapons. The Chief-of-Staff of the 
German Prisoner-of-War Bureau was approached by Skorzeny to furnish 
the Brigade with American uniforms. These uniforms were mainly obtained 
from booty dumps and warehouses, but some were obtained from prisoner- 
of-war camps where they were taken from the prisoners on orders from 
two of the accused. Some Red Cross parcels were also obtained in this 
manner. 


The accused Skorzeny took over the command of the brigade on 
14th December. On the 16th December the Ardennes offensive began. The 
objectives of the three combat groups into which the brigade was divided 
were the three Maas bridges at Angier, Amee and Huy respectively. The 
men were dressed in American uniforms and wore German parachute overalls 
over these uniforms. Their orders were to follow the spearhead of the three 
panzer divisions to which they were attached and as soon as the American 
lines were pierced they were to discard their overalls and. dressed in American 
uniforms, make for the three bridges. They were instructed to avoid contact 
with enemy troops and if possible to avoid combat in reaching their objectives. 
The piercing of the enemy Lines by the S.S. Armoured Division was not 
successful, and on 18th December Skorzeny decided to abandon the plan o 
taking the three Maas bridges and put his brigade at the disposal ol t te 
commander of the S.S. corps to which it had been attached, to be used as 
infantry. He was given an infantry mission to attack towards . lalmcc > ■ 
During this attack several witnesses saw members ot Skorzeny s bnga e, 
including two of the accused, wearing American uniforms and a German 
parachute combination in operational areas, but the evidence me u eu on > 
two cases of fighting in American uniform. 


In the first case. Lieutenant O'Neil testified that in fighting in wlueh he 
was engaged about 20th December his opponents wore American urn ori i 
with German parachute overalls, some of them who were capture > 
said “that they belonged to the ‘First’, or the 'Adolf Hitler • or 
‘ Panzer ’ Division The second case was contained in an affidavit ol ^ 
accused Kocherscheid, who elected not to give evidence in t ie tria . c 
in his affidavit that during the attack on Malmedy he an some ° 
were engaged in a reconnaisance mission in American uni orm • 

were approached by an American military police sergeant. ° 
fearing that they would be recognised, fired several shots at 
sergeant. 
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was engaged about 20th December his opponents wore merican * 
with German parachute overalls, some ol them who were cap ur 
said “that they belonged to the ‘First’, or the Adolf Hjtle. r . or he 
‘ Panzer ’ Division ”. The second case was contained in an affida 
accused Kocherscheid, who elected not to give evidence in e ri • _ 

in his affidavit that during the attack on Malmedy he an so 
were engaged in a reconnaisance mission in American uni L 
were approached by an American military police sergean . * 

fearing that they would be recognised, fired several shots at the 

sergeant. 
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Skorzeny's brigade was relieved by other troops on 28th December and 

was subsequently disbanded. 

All accused were acquitted of all charges. 


B. NOTES ON THE CASE 

1. THE USE OF ENEMY UNIFORMS, INSIGNIA, ETC. 

It is a generally recognised rule that the belligerents are allowed to employ 
ruses of war or stratagems during battles. A ruse of war is defined by 
Oppenheim-Lauterpacht (International Law, Vol. II, paragraph 163) as a 
" deceit employed in the interest of military operations for the purpose of 
misleading the enemy ”, When contemplating whether the wearing of 
enemy unitorms is or is not a legal ruse of war, one must distinguish between 
the use of enemy uniforms in actual fighting and such use during operations 
other than actual fighting. 

On the use of enemy uniforms during actual fighting the law is clear. 
Lauterpacht says: " As regards the use of the national flag, the military 
insignia and the uniforms of the enemy, theory and practice are unanimous 
in prohibiting such use during actual attack and defence since the principle 
is considered inviolable that during actual fighting belligerent forces ought 
to be certain of who is friend and who is foe The Defence, quoting 
Lauterpacht, pleaded that the 150th Brigade had instructions to reach their 
objectives under cover ot darkness and in enemy uniforms, but as soon as 
they were detected, they were to discard their American uniforms and fight 
under their true colours. 

On the use of enemy uniforms other than in actual fighting, the law is 
uncertain. Some writers hold the view that until the actual fighting starts 
the combatants may use enemy uniforms as a legitimate ruse of war, others 
think that the use of enemy uniforms is illegal even before the actual attack. 

Lawrence ( International Law , p. 445) says that the rule is generally accepted 
that troops may be clothed in the uniform of the enemy in order to creep 
unrecognised or unmolested into his position, but during the actual conflict 
they must wear some distinctive badge to mark them off from the soldiers 

they assault ”, 

J. A. Hall (Treatise on International Law, eighth edition, p. 537), holds it 
to be • perfectly legitimate to use the distinctive emblem of an enemy in 
order to escape from him or draw his forces into action 

Spaight (War Rights on Land , 1911, p. 105) disagrees with the views 
expressed above. He argues that there is little virtue in discarding the 
disguise after it has served its purpose, i.e. to deceive the enemy. “ If it is 
improper to wear the enemy's uniform in a pitched battle it must surely be 
equally improper to deceive him by wearing it up to the first shot or clash 
ot arms . 
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Lauterpacht observes (International Law, Vol. II, p. 335, note 1) that 
before the second World War “ the number of writers who considered it 
illegal to make use of the enemy flag, ensigns and uniforms, even before the 
actual attack, was becoming larger ”, 

Article 23 of the Annex of the Hague Convention. No. IV, 1907, says: “ In 
addition to the prohibitions provided by special conventions it is especially 
forbidden ...(f) to make improper use of a flag of truce, of the national 
flag, or of the military insignia or uniform of the enemy, as well as the 
d.s.inctive badges of the Geneva Convention ”, This does not carry the 
law on the point any further since it does not generally prohibit the use of 
enemy uniforms, but only the improper use, and as Professor Lauterpacht 
points out, it leaves the question what uses are proper and what are 
improper, open. 

Wheaton (International Law, Vol. II, sixth edition, p. 753), points out that 
Article 23( f) by no means settles the question, and adds that “ each case must 
necessarily be judged on its merit, and determined conformably to the basic 
principles of war law, special regard being paid to the element of bonajides . 

( As an example for a bona fides use of enemy uniforms, he gives the case 
where no other uniforms are available to the belligerent army.) 

Paragraph 43 of the Field Manual published by the War Department. 
United States Army, on 1st October, 1940, under the title “ Rules of Land 
Warfare ”, says: “ National flags, insignias and uniforms as a ruse-in practice 
it has been authorised to make use of these as a ruse. The foregoing rule 
(Article 23 of the Annex of the IVth Hague Convention), does not prohibit 
such use, but does prohibit their improper use. It is certainly forbidden to 
make use of them during a combat. Before opening fire upon the enemy, 
they must be discarded The American Soldiers Handbook, which was 
quoted by Defence Counsel, says: “ The use of the enemy flag, insignia and 
uniform is permitted under some circumstances. They are not to be used 
during actual fighting, and if used in order to approach the enemv without 
drawing fire, should be thrown away or removed as soon as fighting begins 
The procedure applicable in this case did not require that the Court make 
findings other than those of guilty or not guilty. Consequently no sate 
conclusion can be drawn from the acquittal of all accused, but it the two 
above-mentioned American publications contain correct statements of inur- 
national law, as it stands today, they dispose of the whole case 1 *• 
Prosecution, apart from the two instances of use of American unitorms during 
actual fighting. 

The first case, that of Lieutenant O'Neil, has to be disregarded as the 
evidence does not seem to disclose with sufficient certainty the connection 
between the men dressed in American uniform whom Lieutenant C u 
captured and the 150th Brigade. In the second instance, the case ot t <. 
accused Kocherscheid who in an affidavit admitted that he fired on an 
American military police sergeant when dressed in American unitorm, t <- 
accused stated in his affidavit that he fired several shots at the sergeant, ut 
there was no evidence to show that he killed or even wounded him as was 
alleged in the charge. 
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2. ESPIONAGE 

Two Counsel in defence of the accused Kocherscheid, argued that he was 
on an espionage mission in “ no man’s land ” when he met the military 
police sergeant. He believed, on reasonable grounds, that he and his men 
were discovered and shot at the military police sergeant to protect his own 
life and the lives of his men. Counsel argued that as he returned from the 
espionage mission to his own lines he was protected by Article 31 of the 
Hague Convention and could therefore not be punished afterwards for his 
acts as a spy. 

Article 29 of the Annex to the Hague Convention, 18th October, 1907, 
defines espionage as the “act of a soldier or other individual who 
clandestinely or under false pretences seeks to obtain information con¬ 
cerning one belligerent in the zone of belligerent operations with the 
intention of communicating it to the other belligerent ”. According to 
Article 31 of the same Convention, a spy who is not captured in the act 
but rejoins the army to which he belongs and is subsequently captured 
by the enemy, cannot be punished for his previous espionage but must 
be treated as a prisoner of war. 

The argument put forward by Defence Counsel appears to be unsound. 
Article 31 gives immunity to a spy who returns to his lines in so far as he 
cannot be punished as a spy. The accused in this case, however, were not 
tried as spies but were tried for a violation of the laws and usages of war 
alleged to have been committed by entering combat in enemy uniforms. 
Articles 29-31 of the Hague Convention have therefore no application in 
this case and it would appear that the accused Kocherscheid’s acquittal was 
based on lack of sufficient evidence, as he did not give evidence at the trial 
and the Prosecution’s case rested entirely on his pre-trial affidavit. 

3. THE TAKING OF UNIFORMS, INSIGNIA, ETC., FROM PRISONERS OF WAR 

Article 6 of the Geneva (Prisoner-of-War) Convention, 1929, provides that: 
“ All effects and objects of personal use, except arms, military equipment 
and military papers, shall remain in the possession of prisoners of war. ...” 
The taking of uniforms of prisoners of war is therefore a violation of the 
Geneva Convention. 

Article 37 of the same Convention states that: “ Prisoners of war shall be 
allowed individually to receive parcels by mail containing food and other 
articles intended for consumption or clothing. Packages should be delivered 
to the addressees and a receipt given ”. To appropriate such packages before 
they reach their addressees is therefore also a violation of the Geneva 
Convention. 

As mentioned above, the Court had not to give any reasons for their 
findings, but it is possible that having acquitted the accused of the main 
charge the Court applied the maxim de minimis non curat lex, also acquitting 
the accused of what were lesser violations of the Geneva Convention 
(cf. Vol. Ill, p. 70, of this series). 
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LAW REPORTS OF TRIALS 
OF WAR CRIMINALS 

SELECTED AND PREPARED 
BY THE UNITED NATIONS WAR CRIMES 
COMMISSION 

One of the aims of this series of Reports is to relate in summary 
form the course of the most important of the proceedings taken 
against persons accused of committing war crimes during the Second 
World War, apart from the major war criminals tried by the 
Nuremberg and Tokyo International Military Tribunals, but 
including those tried by United States Military Tribunals at 
Nuremberg. Of necessity, the trials reported in these volumes 
are examples only, since the trials conducted before the various 
Allied Courts number well over a thousand. The trials selected 
for reporting, however, are those which are thought to be of the 
greatest interest legally and in which important points of municipal 
and international law arose and were settled. 

Each report, however, contains not only the outline of the 
proceedings in the trial under review, but also, in a separate section 
headed “ Notes on the Case ”, such comments of an explanatory 
nature on the legal matters arising in that trial as it has been 
thought useful to include. These notes provide also, at suitable 
points, general summaries and analyses of the decisions of the 
courts on specific points of law derived primarily from a study of 
relevant trials already reported upon in the series. Furthermore, 
the volumes include, where necessary, Annexes on municipal war 
crimes laws, their aim being to explain the law on such matters as 
the legal basis and jurisdiction, composition and rules of procedure 
on the war crime courts of those countries before whose courts the 
trials reported upon in the various volumes were held. 

Finally, each volume includes a Foreword by Lord Wright of 
Durley, Chairman of the United Nations War Crimes Commission. 
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FOREWORD 


This volume contains two very important trials which have been held 
under the “ Subsequent Proceedings” at Nuremberg. One is the Krupp case, 
in which the defendants were the directors and managers of that world- 
famous organisation, and the other concerns the great chemical combine, 
I.G. Farben. In both cases the operations of the respective concerns were 
not limited specifically to war production, but that did form a great part of 
their output and held a foremost role in the trials. Both cases involved the 
fundamental questions of the nature of crimes against peace and the nature 
of crimes of economic spoliation. Crimes against peace will be more 
fully examined and dealt with in Volumes XIIl-XV of this series in 
which it will be sought to determine the essential character of these crimes 
as conceived in the international law of war. Crimes concerning property, 
however, have been more fully dealt with in the Note prepared by Mr. 
Brand, which appears on pages 159-66. He has sought to achieve in summary 
form an epitome of the main ideas which underlie this concept of war 
crimes, having regard to w'hat happened in the last war. The summary is 
not limited to the two reports in this volume, but covers cases in the earlier 
Volume IX in which this topic and its various ramifications were dealt 
with and explored. 

It is well known that the German war system depended essentially on 
exploitation by the Germans of the industrial resources and the production 
of the occupied countries. Closely associated with that was the use of 
what has been called slave labour, that is either the labour of deportees 
from occupied countries or the labour of the inhabitants themselves in 
those countries. Without the command and the ability to employ all 
these enormous resources of material and manpower it is, 1 think, clear 
that the German war effort could not have been continued as it was. In 
the same way the German, were to a large extent fed by the agricultural 
products taken from the occupied countries. In a sense this economic 
exploitation as a system may appear to have been something novel in the 
history of war, and it therefore has called for special treatment in these 
volumes which seek to explain the various trials which have been held in 
respect of that particular crime. It would, however, be incorrect to refer 
to it as novel. It is certainly implicit in the Hague Convention No. IV of 
1907 which deals not only with the specific heading of pillage, but also w hat 
is even more important with the protection of property rights of the 
inhabitants of occupied countries, and protects them against being made 
use of by the occupying power except in so far as is necessary for purposes 
of the occupying army in connection with expenses of the actual occupation, 
and subject always to the capacity of the occupied country. The Articles I 
have referred to are Articles 46, 47, 52 and 53. As a striking illustration 
of the scope of what was done, 1 may refer to the system of stripping an 
occupied country of its resources both in raw materials and in machinery 
and equipment, and sending them to Germany to strengthen the belligerent 
power to the detriment of the defence and resistance of the Allied nations. 
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I cannot here develop these topics at any greater length. I am content to 
refer to Mr. Brand’s synopsis, and to the Articles of the Hague Convention 
as refuting the idea that crimes of this type were not sufficiently dealt with 
in the code of war crimes. 1 need not observe that “ pillage ” in the old 
sense, that is to say thefts by individual soldiers of the personal property of 
individual inhabitants, though it remains and must remain a war crime, 
is only a very minor portion of the war crimes which come under this 
heading. 

I must, before 1 conclude this Foreword, refer to another matter which 
is of an entirely different subject-matter and which I think requires some 
discussion here. This volume of the series of war crime trials which the 
Commission has been publishing represents the completion of two-thirds 
of the total publication. At an early stage I attempted to explain in brief 
the purpose, scope and the method of these reports and I find that that has 
been widely understood in many quarters. 1 may refer to an intelligent, 
sympathetic and accurate review of Volume I which was printed in the 
American Journal of International Law, No. 42, of April, 1948. That 
review was by Professor Willard B. Cowles, Professor of Law in the 
University of Nebraska. He was in a position to understand what the 
Commission was attempting to do in these reports, since he attended 
meetings of the Commission for a time as a member of the United States 
delegation. Professor Cowles shows an understanding and knowledge of 
the reports, and of the difficulties which have faced those who have planned 
and carried out the scheme. One great difficulty arises from the nature of 
the materials which were alone available for the preparation of the reports. 

I w ill take the opportunity, in order to dispel certain misapprehensions on 
this point, to explain what those materials have been. 

The reports on British trials have been written after a study of the 
verbatim transcripts of the trials involved. In the report of a Canadian 
trial in Volume IV and in the reports on Polish trials which have appeared 
and will appear in Volume VII and in a later volume, the complete transcript 
was also available, and, in the writing of the Australian reports which have 
appeared in Volume V and will appear in Volume XI, complete transcripts 
have been available with the exception that at times the arguments of 
counsel and the summing up of the Judge Advocate have been given in a 
summarised form. 

For the preparation of the United Slates trial reports it has not always 
been possible to secure full transcripts, and certain of the American reports 
contained in the volumes have, therefore, been based upon summaries 
furnished by the L'nited States authorities. When reports have been based 
upon such summaries, however, the fact has been noted in appropriate 
footnotes, which have appeared on page 46 of Volume I (relating to the 
Hadamar trial) and on page 56 of Volume III (relating to four short reports 
appearing in that volume). 

In writing the French, Norwegian and Dutch reports other problems 
have had to be faced. No verbatim report is officially taken of Norwegian 
war crime trials, and it has not been possible for any such transcripts of 
French or Dutch trials to be forwarded to the United Nations War Crimes 
Commission. It has been necessary, therefore, to write the Norwegian, 
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Dutch and French reports upon the basis of the indictments and reasoned 
judgments delivered in the trials dealt with. The Chinese trial report 
which will appear in a later volume of these reports has similarly had to be 
based upon the judgment delivered in the trial. 

A difficulty of another kind has been met with in the writing of the 
“ Subsequent Proceedings ” trials held before United States Military 
Tribunals in Nuremberg. Here the available material has been too great 
to permit of an exhaustive treatment within the time limits set down by the 
trust under which the Law Reporting has been carried on. Most of the 
“ Subsequent Proceedings ” trials have occupied a time which is almost 
comparable with the duration of the trial held before the International 
Military Tribunal itself, and the resulting transcripts have been corres¬ 
pondingly voluminous. Reports of the eight “ Subsequent Proceedings ” 
trials which have been dealt with and will be reported in these volumes 
have therefore been based upon a thorough study of the indictment and 
judgment in the respective trials and of the speeches and briefs of the 
prosecuting and defence counsel. The pressure of lime has prevented a 
complete reading of the oral and documentary evidence admitted at the 
trials, and the summary of evidence which appears in each of the reports 
has been condensed from the judgment of the court. It is thought that, 
once this fact has been made clear, the reports will retain their usefulness 
from the historical point of view, while from the point of view of building 
up a jurisprudence of war crimes law it is entirely in order, and in fact 
essential, to accept the view taken by the Tribunal itself of the facts before 
it, "because these were the facts to which the Tribunal intended its statements 
of law to relate. 

The United States authorities in Nuremberg are themselves planning to 
establish a series of volumes dealing in rather more detail with each of the 
“ Subsequent Proceedings ” trials. With greater resources at their command 
they will be able to devote a volume or more to each trial and to provide a 
selection of the oral and documentary evidence put before the Court in 
each of these trials and a selection of the arguments of counsel, in addition 
to reprinting the indictment and the judgment in its entirety in each case. 

I may add that the trials on which the reports appearing in our volumes 
have been based have varied greatly in the amount of legal argument put 
forward in the course of their proceedings, and in their overall legal interest; 
consequently the reports themselves vary considerably in length. It would 
be unfair, for instance, to expect all British trials to contain the same amount 
of legal debate as did the Belsen Trial, an early British trial in which many 
fundamental issues were raised and debated, thus rendering unnecessary a 
similar length of discussion in individual subsequent British trials. 

Of the two reports in the present volume, Mr. Aars Rynning has been 
responsible for the drafting of the outlines of indictments and evidence, 
and has shared with Mr. Brand the task of arranging the legal matter 
contained in the judgments delivered. Mr. Brand, as Editor of the series, 
has written the notes on the two cases. 

WRIGHT. 


London, December, 1948. 
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THE I.C. FARBEN TRIAL 


TRIAL OF CARL KRAUCH AND TWENTY-TWO OTHERS 


l SITED STATES MILITARY TRIBl SAL, NUREMBERG, 

14th aigist, 1947 29tii July, 1948 

Liability for Crimes against Peace , War Crimes, Crimes 
against Humanity ami Membership of Criminal Organisa¬ 
tions of leading German Industrialists. 

Carl Krauch and the twenty-two others indicted in this trial 
were all officials of I.G. Farben Industrie A.G. (Interessen- 
Gemeinschaft Farbenindustrie Aktiengesellschaft). The 
I.G. Farbenindustrie A.G. itself was not indicted in this 
trial, but it was alleged by the Prosecution that Carl 
Krauch and the other twenty-two accused “ acting through 
the instrumentality of Farben and otherwise ” had, during 
a period of years preceding 8th May, 1945, committed 
Crimes against Peace, War Crimes and Crimes against 
Humanity and participated in a common plan or con¬ 
spiracy to commit these Crimes—all as defined in Control 
Council Law No. 10. These crimes were said to include 
planning, preparation, initiation and waging wars of 
aggression and invasions of other countries, as a result of 
which incalculable destruction was wrought throughout 
the world, millions of people were killed and many 
millions suffered, deportation to slave labour of members 
of the civilian population of the invaded countries and 
the enslavement, ill-treatment, terrorisation, torture and 
murder of numerous persons, including German nationals 
as well as foreign nationals ; plunder and spoliation of 
public and private property in the invaded countries 
pursuant to deliberate plans and policies, intended not 
only to strengthen Germany in launching its invasions 
and waging its aggressive wars and secure the permanent 
economic domination by Germany of the continent of 
Europe, but also to expand the private empire of the 
accused ; as well as other crimes such as the production 
and supply of poison gas for experimental purposes on 
and the extermination of concentration camp inmates, the 
supply of Farben drugs for experiments on such inmates, 
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participation in the Reich Slave Labour programme, the 
employment of forced labour, concentration camp inmates 
and prisoners of war in work having a direct relation to 
war work and under inhuman conditions, membership of 
criminal organisations, etc. 

One of the accused, Brueggemann. was found unfit to stand 
trial. 

All of the accused were found not guilty in so far as they 
had been charged with Crimes against Peace and with 
participation in the conspiracy (Counts I and V). 

The accused Schneider and the two others were also acquitted 
in so tar as they had been charged with membership of a 
criminal organisation (the S.S.) under Count IV. 

Krauch and thirteen of the other accused were acquitted on 
all points charged against them under Count II (Plunder 
and Spoliation), whereas Schmitz and seven others were 
partly found guilty and partly not guilty under this Count. 

As to Count 111 (Participation in the Slave Labour Programme, 
etc.) none ol the accused were found guilty in so far as 
they had been charged with criminal responsibility for the 
production and supply ot poison gas and drugs to the 
concentration camps, whereas Krauch and four others of 
the accused were found guilty of the charges alleging the 
employment ol prisoners of war, forced labour and 
concentration camp inmates in illegal work and under 
inhuman conditions. The remainder of the accused were 
acquitted on all points charged against them under this 
Count. 


The thirteen convicted, including Carl Krauch, were sentenced 

°, ,, ms °‘ imprisonment ranging from seven to one and 
a half years. 

In its Judgment the Tribunal dealt with a number of legal 
questions, as set out in the report. 


CARL KRAUCH 

A. OUTLINE OF THE PROCEEDINGS 
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1. THE COURT 

The Court before which this trial was held was a United States Military 
Tribunal set up under the authority of Law No. 10 of the Allied Control 
Council for Germany, and Ordinance No. 7 of the Military Government of 
the United States Zone of Gcrmany.p) 

2. THE INDICTMENT 

The accused, whose names appeared in the Indictment, were the follow ing : 
Carl Krauch, Hermann Schmitz, Georg von Schnitzler, Fritz Gajewski, 
Heinrich Hoerlein, August von Knienem, Fritz ter Meer, Christian Schneider. 
Otto Ambros, Max Brueggemann,!'-) Ernst Buergin, Heinrich Buetelisch, 
Paul Haefliger, Max llgn’er, Friedrich Jaehne, Hans Kuehne, Carl 
Lautenschlaeger, Wilhelm Mann, Heinrich Oster, Karl Wurster, Walter 
Duerrfeld, Heinrich Gattinfiau, Erich vor der Heyde. and Hans Kugler. 

The Indictment filed against the twenty-three accused made detailed 
allegations which were arranged under five counts, charging all or some of 
the accused respectively with the commission of Crimes against Peace. 
War Crimes, Crimes against Humanity ar d Membership of an Organisation 
declared criminal by the International Military Tribunal at Nuremberg 
(the S.S.). The individual counts may be summarized in the following way : 

Count I 

Count 1 consists of eighty-five paragraphs. The criminal charge is 
contained in paragraphs one, two and eighty-five, which read as follows : 

“(l) All of the defendants, acting through the instrumentality of 
Farben and otherwise, with divers other persons during a period of 
years preceding 8th May. 1945, participated in the planning, preparation, 
initiation, and waging of wars of aggression and invasions of other 
countries, which wars of aggression and invasions were also in violation 
of international laws and treaties. All ol the defendants held high 
positions in the financial, industrial and economic life of Germany and 
committed these crimes against Peace, as defined by Article II ol 
Control Council Law No. 10, in that they were principals in, accessories 
to, ordered, abetted, took a consenting part in, were connected with 
plans and enterprises involving, and were members of organisations or 
groups, including Farben, which were connected with the commission 
of said crimes.” 

“ (2) The invasions and wars of aggression referred to in the 
preceding paragraph were as follows : against Austria, 1st March, 
1937 ; against Czechoslovakia, 1st October, 193S and 15th March, 
1939 ; against Poland, 1st September, 1939 ; against the United 
Kingdom and France, 3rd September, 1939 ; against Denmark and 
Norway, 9th April, 1940 ; against Belgium, the Netherlands and 


0) For a general account of the United States Law and practice regarding war crime 
trials held before Military Commissions and Tribunals and Military Government Courts, 
see Vol. Ill of this series, pp. 103-120. 

(*) The accused Brueggemann was by decision of the Tribunal dunng the arraignment 
severed from the case and ordered to be held subject to subsequent proceedings, upon a 
showing that he was physically unable to stand trial. 
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Luxembourg, 10th May, 1940; against Yugoslavia and Greece, 6th 
April, 1941 ; against the U.S.S.R., 22nd June, 1941, and against the 
United States of America, 11th December, 1941.” 

“ (85) The acts and conduct set forth in this count were committed 
by the defendants unlawfully, wilfully and knowingly, and constitute 
violations of international laws, treaties, agreements and assurances, 
and of Article II of Control Council Law No. 10.” 

Count II 

Under Count II of the Indictment all of the accused were charged with 
the commission of War Crimes and Crimes against Humanity. It was 
alleged by the Prosecution that War Crimes and Crimes against Humanity, 
as defined by Control Council Law No. 10, had been committed in that the 
accused, during the period from 12th March, 1938 to 8th May, 1945, acting 
through the instrumentality of Farben, participated in “ the plunder of 
public and private property, exploitation, spoliation, and other offences 
against property, in countries and territories which came under the belligerent 
occupation of Germany in the course of its invasions and aggressive wars.” 
The charge recites that the particulars set forth constitute “ violations of 
the laws and customs of war,” of international treaties and conventions, 
including Articles 46-56, inclusive, of the Hague Regulations of 1907, of 
the general principles of criminal law as derived from the criminal laws of 
all civilized nations, of the internal penal laws of the countries in which 
such crimes were committed, and of Article II of Control Council Law 
No. 10.” 

The Indictment charges that the acts were committed unlawfully, wilfully, 
and knowingly and that the accused were criminally responsible “ in that 
they were principals in, accessories to, ordered, abetted, took a consenting 
part in, were connected with plans and enterprises involving, and were 
members ol organisations or groups, including Farben, which were connected 
with the commission of said crimes.” 

The Indictment further alleged : " Farben marched with the Wehrmacht 
and played a major role in Germany’s programme for acquisition by 
conquest. It used its expert technical knowledge and resources to plunder 
and exploit the chemical and related industries of Europe, to enrich itself 
from unlawful acquisitions, to strengthen the German war machine and to 
assure the subjugation of the conquered countries to the German economy. 
To that end. it conceived, initiated and prepared detailed plans for the 
acquisition by it, with the aid of German military force, of the chemical 
industries of Austria, Czechoslovakia, Poland, Norway, France, 
Russia, and other countries.” The particulars of the alleged acts of 
plunder and spoliation are then enumerated in sub-paragraphs. 

Count III 

Count ill charges the accused, individually, collectively, and through 
the instrumentality of Farben, with the commission of War Crimes and 
Crimes against Humanity as defined by Article II of Control Council Law 
No. 10. It was alleged by the Prosecution that the accused participated 
in the enslavement and deportation to slave labour of the civilian population 
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of territory under the belligerent occupation or otherwise controlled by 
Germany ; the enslavement of concentration camp inmates, including 
Germans ; and the use of prisoners of war in war operations and work 
having a direct relation to war operations. It was further alleged that 
enslaved persons were mistreated, terrorised, tortured and murdered. 

The general charge is followed by a statement of particulars, consisting 
of twenty-two numbered paragraphs. From these it appears that, to 
sustain this Count of the Indictment, the Prosecution relied upon four 
groups of alleged facts characterised as follows: (a) the role of Farben in 
the slave labour programme of the Third Reich ; (/>) the use of poison gas, 
supplied by Farben, in the extermination of inmates of concentration 
camps ; (c) the supplying of Farben drugs for criminal medical experi¬ 
mentation upon enslaved persons, and ( d) the unlawful and inhuman 
practices of the accused in connection with Farben’s plant at Auschwitz. 

These acts and conduct of the accused were alleged to have been committed 
unlawfully, wilfully, and knowingly and to constitute violations of inter¬ 
national conventions, particularly of Articles 3, 4, 5, 6, 7, 14. 18, 23, 43, 
46 and 52 of the Hague Regulations, 1907, and of Articles 2, 3, 4. 6, 9-15, 
23, 25, 27-34, 36-48, 50, 51, 54, 56, 57, 60, 62, 63, 65-68 and 76 of the 
Prisoner of War Convention (Geneva, 1929), of the laws and customs of 
war, of the general principles of criminal law as derived from the criminal 
laws of the countries in which such crimes were committed, and of Article II 
of Control Council Law No. 10. 

Count IV 

Count IV charges the accused Schneider, Buetefisch and von der Heyde 
with membership, subsequent to 1st September, 1939, in Die Schutzstalfeln 
der Nationalsozialistischen Deutschen Arbeiterpartei (commonly known as 
the “ S.S.”), declared to be criminal by the International Military Tribunal, 
and Paragraph 1 ( d) of Article II of Control Council Law No. 10. 

Count V 

Count V is predicated on the acts set forth in Counts I, II and III, and 
charged all the accused, acting through the instrumentality of Farben and 
otherwise, with having together with diverse other persons, during a period 
of years preceding 8th May, 1945, participated as leaders, organisers, 
instigators and accomplices in the formulation and execution of a common 
plan or conspiracy to commit, or which involved the commission of Crimes 
against Peace (including the acts constituting War Crimes and Crimes 
against Humanity, which were committed as an integral part of such Crimes 
against Peace) as defined by Control Council Law No. 10, and were 
individually responsible for their own acts and for all acts committed by 
any persons in the execution of such common plan or conspiracy. 

The acts and conduct of the accused set forth in Counts 1, II and 111 of 
this Indictment were said to form a part of the common plan or con¬ 
spiracy and all of the allegations made in these Counts were to be regarded 
as incorporated in Count V. 

3. PROGRESS OF THE TRIAL 

A copy of the Indictment in the German language was served upon each 
accused at least thirty days before the arraignment. All of the accused 
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eruered a lormal plea of not guilty in open court on the 14th August 1947 
after the arraignment. * '» 

The trial itself opened on the 27th August, 1947. Each accused was 

Zice^'df i ;1 " appr0ved ch,ef counseI and assistant counsel of his own 
choice, all of whom were recognised and competent members of the 

German Bar In addition, the accused, as a group, had the services of a 
specialist of their own selection in the field of international law several 
T h r = tantS 3nd Un administrative assistant to their chief counsel 

EMish aZCe WCre . COnducted b - v simultaneous translation into the 
English and German languages and were electrically recorded and also 

by .be'p'SX 'I l ,h ff 87 were “ Med 

proceedings co mprised ^ 

p aSdosed on I2th M ay, 1948. Between 2nd and 11th 

halfdays in oral argument" ^ch^f ?he a ^ ““ ? efe " Ce S ‘ X and a 

the court in his own behalf and accused was allowed to address 

submitted on behalf of both sides!^ 00 ° ath ' Exhaustive brief s were 
The Judgment was delivered and sentences passed on 29th-30th July, 1948. 
4. THE EVIDENCE BEFORE THE TRIBUNAL 
(i) The position of the Accused 
Amhros, Otto : 

cdXS and‘S3; Col'iuee m T ber 0f V “ s '“" d - T -"„ica, 
mittees in the chemical field ; D i an t rmnJ» C ° f three Farben com- 

plants, including Buna-Auschwitz ■ m ° ^ lgbt oP lbe mos t important 
Farben units, including Pallor ’ ° f C ° mro1 bodies in ^veral 

Leader ; special consufianUo Sel^of Ito^h^d n Mil ‘ tary Econ °my 
mem. Four-Year Plan ; chief of l r Devel °P™nt Depart- 
Warfare). Main Committee on Powde^nd p “ C ” (Chemical 

Office ; chief of a number of , nT, t Explos,ves - Armament Supply 
Industry. ° f Un,ts m ,he Economic Group Chemical 

Buergin, Ernst; 

a 11 endant and"mcnibeof Tochn^("com 0f (t V ° rstand : '937-1945 guest 
Central Germany and mem to of Che? 5 J?* ,ef of W °*S Combine 
periods ; chief of the Bitterfeld and Wolf^ CommiUee durin g same 

Farben control groups in Germany Nor " <P antS ’ member of various 
Member of Nazi Party and Germ ^ f y ’ Switze r!and, and Spain. 
Leader; collaborator of KmSh m th^F"' v° nt; Military Economy 
technical committee for certain imneu Four ‘ Year p|an 1 chairman of 
Chemical Industry. ° ,mportant products, Economic Group 
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Buetefisch, Heinrich : 

Doctor of Engineering (Physical-Chemical). 1934-1938 deputy member 
of Vorstand ; 1938-1945 full member of Vorstand ; 1933-1938 member ot 
Working Committee ; 1932-1938 guest attendant in Technical Committee : 
1938-1945 member of Technical Committee ; 1938-1945 deputy chief ot 
Sparte L (under Schneider); chief of the Leuna Works ; chairman or 
member of control groups of many Farben concerns in the fields of chemicals, 
explosives, mining, synthetics, etc., in Germany, Poland, Austria, Czecho¬ 
slovakia, Yugoslavia, Roumania and Hungary. 

Member of Himmler Circle of Friends ; member of Nazi Party and 
German Labour Front; Lieutenant-Colonel of S.S.; member of NSKK. 
and NSFK. ; member of National Socialist Bund of Technicians ; colla¬ 
borator of Krauch in the Four-Year Plan ; Production Commissioner for 
Oil, Ministry of Armaments ; president of Technical Experts Committee, 
International Nitrogen Convention, etc. 

Duerrfehl, Walter : 

Doctor of Engineering. Not a member of the Vorstand nor of any 
committees; 1932-1941 senior engineer of Leuna Works; 1941-1944 
Prokurist of Farben (a position analogous to attorney-in-fact) and chief ot 
construction and installation at the Auschwitz plant; 1944-1945 director of 
Auschwitz plant. 

1937_1945 member of the Nazi Party ; 1934-1945 member of German 
Labour Front; 1932-1945 member of National Socialist Flying Corps 
(Captain 1943-1945); 1944-1945 district chairman of Upper Silesia, 

Economic Group Chemical Industry. 

Gajewski, Fritz : 

Ph.D. in chemistry. 1931-1934 deputy member of Vorstand ; 1934-1945 
full member of Vorstand ; 1929-1938 member of Working Committee : 
1933-1945 member of Central Committee : 1929-1945 member of Technical 
Committee (first deputy chairman 1933-1945); 1929-1945 chief of Sparte 
III; 1931-1945 chief of Works Combine Berlin ; manager of Agfa plants; 
member of board in numerous other subsidiaries and affiliates. 

Member of Nazi Party and German Labour Front ; member of National 
Socialist Bund of German Technicians; Military Economy Leader; 
member of several scientific and economic groups. 

Gattineau, Heinrich : 

Lawyer. Not a member of the Vorstand but member of Vorstand 
Working CommiUee 1932-1935 and of Farben’s South-east Europe Com¬ 
mittee 1938-1945 ; 1934-1938 chief of Farben’s Political Economy 
Department; officer or member of control groups in a dozen Farben 
units and subsidiaries in Germany and south-eastern Europe. 

1933-1934 Colonel in the S.A. ; 1935-1945 member of Nazi Party ; 
member of Council for Propaganda of German Economy ; member of 
Committee for South-east Europe of the Economic Group Chemical 
Industry. 
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Haefliger, Paul: 

A Swiss national ; acquired German citizenship in 1941 and relinquished 
it in 1946. 1926-1938 deputy member of Vorstand ; 1938-1945 full 
member of Vorstand ; 1937-1945 member of Commercial Committee ; 
1938-1945 member of Chemicals Committee ; 1944-1945 vice-chairman 
and deputy chief for metals of Sales Combine Chemicals ; member of 
Farben’s South-east Europe, East Asia, and East Committees; chairman 
or member of Control Groups in several Farben units, including concerns 
in Germany. Austria, Czechoslovakia, Norway and Italy. 

Was not a member of the Nazi Party. 

Von der Heyde, Erich : 

Doctor in agriculture. Never a member of the Vorstand or any com¬ 
mittees ; 1939-1945 “ Handlungsbevollmaechtigter ” with Farben ; 1936- 
1940 attached to Farben’s Economic Policy Department, Berlin NW 7 ; 
1938-1940 counter-intelligence agent for Berlin NW 7, and for a short 
period deputy to Schneider as chief of Farben’s Counter-Intelligence 
Branch, High Command of the Armed Forces. 

1937-1945 member of Nazi Party ; 1934-1945 member of the Reiter 
(mounted) S.S. (Captain 1940 1945) ; 1942-1945 attached to the Military 
Economy and Armament Olhce, German High Command. 

Hoerlein , Heinrich : 

Professor of Chemistry. 1926-1931 deputy member of Vorstand; 
1931-1945 full member of Vorstand; 1931-1938 member of Working 
Committee; 1933-1945 member of Central Committee; 1931-1945 
member of Technical Committee (second deputy chairman 1933-1945); 
1930-1945 chairman of Pharmaceutical Committee ; manager of Elberfeld 
plant. 

Member of Nazi Party, National Socialist Bund of German Technicians, 
number ol Reich Health C ouncil ; oflicer or member of several scientific 
bodies. 


Ilgner, Max : 

Doctor of Political Science. 1934-1938 deputy member of Vorstand ; 
1938-1945 full member of Vorstand ; 1933-1938 member of Working 
Committee ; 1937-1945 member of Commercial Committee ; 1926-1945 
chief of Farben s Berlin NAV.7 office ; chairman of South-east Committee ; 
manager of Schkopau Buna Works, deputy manager of Ammoniakwerk 
Merseburg ; officer or member of central groups of fourteen concerns in seven 
countries, including American I.G. Chemical Corporation, New York. 

1937 member of Nazi Party ; Military Economy Leader ; chairman or 
member of seven advisory committees to the government. 


Jaehne, Friedrich : 

Dipl. Engineer. 1934-1938 deputy member of Vorstand ; 1938-1945 
full member of Vorstand and member of Technical Committee (guest 
attendant since 1926) : 1938-1945 deputy chief of Works Combine Main 
Valley; chairman of the Farben Technical Commission; chief of 
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engineering department of Hoechst plant; member of control boards of 
several Farben units. 

Member of Nazi Party ; Military Economy Leader ; member of Greater 
Advisory Council, Reich Group Industry. 

Von Knieriem , August : 

Lawyer. 1926-1931 deputy member of Vorstand; 1931-1945 lull 

member of Vorstand. and occasional guest attendant at meetings of 
Aufsichtsrat ; 1931-1938 member of Working Committee ; 1938-1945 

member of Central Committee ; 1931-1945 guest attendant at meetings of 
Technical Committee; 1933-1945 chairman of Legal Committee and 

Patent Commission ; self-styled “ principal attorney ’’ of Farben ; member 
of board in several Farben units. 

Member of Nazi Party, National Socialist Lawyers’ Association ; member 
of four committees and several sub-committees of Reich Group Industry 
dealing with law, patents, trade marks, market regulation, etc., member 
of a large number of professional associations. 

Krauch, Carl: 

Doctor of Natural Science, Professor of Chemistry. Member of Vorstand 
and of its Control Committee ; member and chairman of Aufsichtsrat 
1940-1945 ; chief of Sparte I 1929-1938 ; chief of Berlin Liaison Office 
(Vermittlungsstelle W); member of the board in a number of major Farben 
subsidiaries and affiliates, including the Ford Works at Cologne. 

In April, 1936. placed in charge of the Research and Development Depart¬ 
ment for Raw Materials and Foreign Currency on Goering’s staff; October, 
1936, in charge of Research and Development Department in the Office of 
German Raw Materials and Synthetics, under the Four-Year Plan ; July. 
1938-1945, Plenipotentiary General for Special Questions of Chemical 
Production ; December, 1939, Commissioner for Economic Development 
under Four-Year Plan ; 1938-1945 Military Economy Leader ; member 
of Directorate, Reich Research Council. 

1937 member of Nazi Party ; member of NSFK. 

Kuehne, Hans : 

Chemist. 1926-1945 member of Vorstand and of Working Committee 
until 1938. 1925-1945 member of Technical Committee ; 1933-1945 chief 

of Works Combine Lower Rhine ; 1926-1945 member of Chemicals 

Committee ; plant leader of Leverkusen plant; officer or member of 
Aufsichtsrat in numerous Farben concerns within Germany and eight in 
five other countries. 

Became a member of the Nazi Party in 1933 but was expelled shortly 
thereafter and not reinstated until 1937 ; member of groups in economic, 
commercial, and labour offices of the Reich and local Governments. 

Kugler, Hans : 

Doctor of Political Science. Not a member of the Vorstand ; 1928-1945 
Dokurist (with title of “ Director ”) ; 1933-1945 member of Commercial 
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Committee ; 1938-1945 member of Dyestuffs Application Committee ; 
1934-1945 chief of Sales Department Dyestuffs for Hungary, Roumania, 
Yugoslavia. Czechoslovakia, Austria, Greece, Bulgaria, Turkey, the Near 
East, and Africa ; 1939-1945 member of Farben's South-east Europe 
Committee; 1942 1944 member of Commercial Committee of Francolor, 
Paris. 

1939-1945 member of Nazi Party. 

Lautenschlaeger, Carl : 

Doctor of Medicine, Doctor of Chemical Engineering, Professor of Pharm¬ 
acy, honorary senator (regent )of the University of Marburg,formerly scientific 
assistant at the Physiological Institute of the University of Heidelberg and 
at the Pharmacological Institute of the University of Freiburg in Breisgau. 
1931-1938 deputy member of Vorstand ; 1938-1945 full member of Vor- 
stand, member of Technical Committee, and chief of Works Combine 
Main Valley ; 1926-1945 member of Pharmaceuticals Committee. 

1938 1945 member of Nazi Party ; 1942-1945 Military Economy Leader. 

Mann , Williclm : 

Commercial school graduate. 1931-1934 deputy member of Vorstand ; 
1934-1945 full member of Vorstand; 1931-1938 member of Working 
Committee ; 1937-1945 member of Commercial Committee ; 1931-1945 
chief of Sales Combine Pharmaceuticals ; 1926-1945 member of Farben 
Pharmaceuticals Committee ; chairman of East Asia Committee ; official 
or member of numerous control groups in Farben concerns (including 
chairmanship in “ DEGESCH ”). 

Member of Nazi Party ; member of S.A. with rank of lieutenant ; 
member of Greater Advisory Council, Reich Group Industry. 

Ter Mcer , Frit: : 

Ph.D. in chemistry. 1926-1945 member of Vorstand ; 1926-1938 

member of Working Committee ; 1933-1945 member of Central Committee ; 
1925-1945 member of Technical Committee (chairman 1933-1945) ; 1929- 
1945 chief of Sparle II; 1936-1945 technical representative on Dyestuffs 
Committee ; officer or member of control groups of numerous Farben 
units, subsidiaries and affiliates, including Francolor, Paris. 

Member of Nazi Party ; Military Economy Leader ; member of National 
Socialist Bund of German Technicians ; member of Economic Group 
Chemical Industry, holding several official positions and titles. 

Oster , Heinrich : 

Doctor of Philosophy (chemistry). 1928-1931 deputy member of 
Vorstand ; 1931-1945 full member of Vorstand ; 1929-1938 member of 
Working Committee ; 1937 1945 member of Commercial Committee ; 
1930-1945 manager of Nitrogen Syndicate ; chief of Farben’s sales 
organisation tor nitrogen and oil ; member of several control groups in 
Germany, Austria, Norway and Yugoslavia. 

Member of Nazi Party ; supporting member of S.S. Reitersturm (mounted 
unit). 
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Schmitz, Hermann : 

Commercial college graduate. 1925-1945 member of Vorstand ; 1930— 
1945 member of Central Committee ; 1935-1945 chairman of Vorstand 
and guest attendant at meetings of Aufsichtsrat; 1929-1945 chairman of 
the board, l.G. Chemie Basel, Switzerland ; 1937-1939 chairman of the 
board, American l.G. Chemical Corp., New York ; chairman of Aufsichtsrat, 
DAG (formerly Alfred Nobel & Co.); member of Aufsichtsrat. Friedrich 
Krupp A.G., Essen ; chairman or member of control groups in several 
other subsidiary and affiliated Farben concerns. 

1933 member of Reichstag ; chairman of the Currency Committee of the 
Reichsbank ; member or chairman of control groups in several financial 
institutions. Member of Committee of Experts on Raw Materials questions; 
member of Select Advisory Council, Reich Group Industry ; Military 
Economy Leader. 

Schneider, Christian : 

Chemist. 1928-1937 deputy member of Vorstand; 1938-1945 full 

member of Vorstand and of Central Committee ; 1937-1938 member of 
Working Committee ; 1929-1938 guest attendant at meetings of Technical 
Committee, full member 1938-1945 ; 1938-1945 chief of Sparte 1 ; 1937- 
1945 chief of plant leaders and chief counter-intelligence agent of Vermitt- 
lungsstelle W ; chief of Farben’s Central Personnel Department ; member 
of control bodies of several Farben units. 

Member of Nazi Party ; supporting member of S.S. ; member of 
Advisory Council, Economic Group Chemical Industry ; member of Experts 
Committee, Reich Trustee of Labour. 

Von Schnitzler, Georg : 

Lawyer. 1926-1945 member of Vorstand ; 1926-1938 member of 

Working Committee; 1930-1945 member of Central Committee ; 1929- 
1945 guest attendant of Technical Committee ; 1937-1945 chairman of 
Commercial Committee ; 1930-1945 chief of Dyestuffs Sales Combine ; 
various periods between 1926 and 1945 member of other Farben 
committees, etc. 

Member of Nazi Party ; Captain of S.A. (“ Sturmableilung ” of the 
Nazi Party); Military Economy Leader ; member of Greater Advisory 
Council, Reich Group Industry; deputy chairman. Economic Group 
Chemical Industry; chairman. Council for Propaganda of German 
Economy ; member of Aufsichtsrat, Francolor, Paris ; officer or member 
of Aufsichtsrat of other Farben affiliates. 

Wurster, Karl : 

Doctor of Chemistry. 1938-1945 member of Vorstand, Technical Com¬ 
mittee, and Chemicals Committee ; 1940-1945 chief of Works Combine 
Upper Rhine ; member of Aufsichtsrat in several Farben concerns. 

Member of Nazi Party ; Military Economy Leader ; collaborator of 
Krauch in the Four-Year Plan, Office for German Raw Materials and 
Synthetics ; acting vice-chairman of Presidium, Economic Group Chemical 
Industry, and chairman of its Technical Committee ; Sub-Group for 
Sulphur and Sulphur Compounds. 
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(ii) Evidence relating to the origin, growth, and financial and administrative 
construction of EG. Farbenindustrie A.G. 

The designation Farben, as used in the Indictment, has reference to 
Interessen-Gemeinschaft Farbenindustrie Aktiengesellschaft, which is usually 
abbreviated to I.G. Farbenindustrie A.G., and which may be freely translated 
as meaning “Community of Interests of the Dyestuffs Industries, a Stock 
Corporation." The corporation is generally referred to as l.G. in the 
German transcript of the proceedings and as Farben in the English. 

Farben came into being during 1925, when the firm of Badische Anilin 
und Soda Fabrik of Ludwigshafen changed its name to the present designa¬ 
tion and merged with five of the other leading German chemical concerns. 
From 1904. however, some of these firms had been working under com¬ 
munity of interest agreements, and in 1916 they had formed an association 
council to exercise a measure of joint control over production, marketing 
and research and for the pooling of profits. By 1926 the merger had been 
effected with a capital structure of 1.1 billion Reichsmarks, which exceeded 
by three times the aggregate capitalisation of all the other chemical concerns 
of any consequence in Germany. As a consequence Farben steadily 
expanded its production and its economic power. In 1926 the firm had a 
staff of 93,742 persons and an annual turnover of 1,209 million Reichsmarks. 
By 1942 the staff had increased to 187,700 persons and the turnover to 
2,904 million Reichsmarks. At the peak of its activities the yearly turnover 
of the firm exceeded three billion Reichsmarks. 

Farben owned or held participating interest in 400 German firms and in 
about 500 firms in other countries. It also controlled some 40,000 valuable 
patent rights. The prosecution referred to the firm as “ A State within the 
State." 

The evidence showed that Farben's achievements were particularly 
outstanding in chemical research and in the practical utilisation of its 
discoveries. Among the many pharmaceutical products which Farben 
developed and sponsored may be mentioned aspirin, stabrin, the salvarsans. 
Two of its trademarks, the “ Bayer-Cross ” in the pharmaceutical field and 
“ Agfa in photography, arc well known throughout the world. In the 
industrial sphere Farben was a pioneer in the development of the intricate 
processes by virtue of which dycstulfs, methanol, the plastics, artificial 
fibres, and light metals are commercially produced on a large scale. The 
firm played an especially important role in the discovery and development 
of the processes for making Buna rubber, nitrogen from the air, and petrol 
and lubricants from coal. 

An enterprise or the magnitude and diversified interest of Farben required 
a comprehensive and intricate plan of corporate management. The con¬ 
trolling and managing bodies concerned were : 

(a) The Stockholders. They numbered approximately half a million. 
There was an annual meeting, usually attended by financial representatives 
of groups of shareholders, at which reports were received and considered 
capital increases and amendments to the charter were approved, and members 
of the Aufsichtsrat elected. 

(b) The Aufsichtsrat comprised 55 members at the time the merger was 
effected, but this number was reduced to 23 in 1938 and to 21 by 1940. 
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This body was in the nature of a supervisory board. Under German law 
the Aufsichtsrat elected and removed members of the Vorstand, called 
special meetings of the stockholders, and had the right to examine and 
audit the books and accounts of the firm. 

(c) The Vorstand was charged with the actual responsibility for the 
management of the corporation and represented it in dealings with others. 
When the Farben merger took place in 1925-1926, its Vorstand consisted 
of 82 members and most of its functions were delegated to a Working 
Committee of 26 members. In 1938 the Vorstand was reduced to less than 
30 members and the Working Committee was abolished. There was also 
a Central Committee within the Working Committee, which survived the 
abolition of the latter. The Vorstand met, on the average, every six weeks 
and was presided over by a chairman, who, in some respects, was regarded 
as its executive head and in others merely as primus inter pares. In addition 
to their joint responsibilities, the members of the Vorstand were assigned 
to positions of leadership in specific fields of activity, roughly grouped 
under technical and commercial agencies, which were : 

(1) The Technical Committee K TEA) which was composed of the technical 
members of the Vorstand and the leading scientists and engineers of Farben. 
It dealt with questions of research, development of processes, expansion 
and consolidation of plant facilities, and credit requests for such purposes. 
Beneath it were 36 sub-committees in chemistry and 5 in engineering. The 
Technical Committee had a central administrative office in Berlin, called 
the TEA-Buere, and the 5 engineering sub-committees were grouped 
together as a Technical Commission (TEED). 

(2) The Commercial Committee (KA) which concerned itself primarily 
with financial, accounting, sales, purchasing, and economic political 
problems. The full committee consisted of about 20 members, including, 
in addition to Vorstand members, the heads of the Sales Combines and 
other administrative agencies. 

(3) Mixed Committees. Co-ordination between the Technical and 
Commercial Committees was achieved through special groups that drew 
their personnel from both fields. The more important of these were the 
Chemical Committee, the Dyestuffs Committee, and the Pharmaceutical 
Main Conference. 

The numerous Farben plants were operated on the so-called leadership 
principle. A major unit was usually under the personal supervision of an 
individual Vorstand member, though in some instances one member was 
responsible for more than one unit, while in others a diversion of responsi¬ 
bility prevailed within the plant, according to production. 

Unity in policies of management was achieved by grouping the plants 
geographically and also in accordance with the character of production in 
the following way: 

(1) The Works Combines constituted the basis for geographical co¬ 
ordination of the Farben plants. The four original combines were the 
Upper Rhine, the Main Valley, the Lower Rhine, and Central Germany. 
In 1929 a fifth, called Works Combine Berlin, was added. The works 
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combines co-ordinated such matters as overall administration, transporta¬ 
tion, storage, etc., in their respective areas. 

(2) The Sparton constituted a means of co-ordinating Farben production 
activities on the basis of related products. Thus Sparte 1 included nitrogen, 
synthetic fuels, lubricants and coal. Sparte II embraced dyestuffs and their 
intermediates. Buna, light metals, chemicals and pharmaceuticals. Sparte III 
embraced synthetic fibres, cellulose and cellophane, and photographic 
materials. 

(3) Sales Combines were established to handle the marketing of the four 
principal categories of Farben products. Each combine was headed by a 
Vorstand member, with deputies. These were the Sales Combine Dyestuffs, 
the Sales Combine Chemicals, the Sales Combine Phaimaceuticals, and the 
Sales Combine Agfa (photographic materials, artificial fibres, etc.). 

(4) The Central Finance Administration ( ZEFI ) was established in 1927 in 
connection with an office designated Berlin NW 7. To this was added the 
Economic Research Department ( WIFO) in 1933. In 1933, a central office 
for liaison with the armed forces, called Vermittlungsstelle W, was added. 
This office dealt with such matters as mobilisation questions, military 
security, counter-intelligence, secret patents, and research for the armed 
forces. Each Sparte was represented on its staff. 

(iii) Evidence relating to Counts I and V.—Crimes against Peace and 
Conspiracy to Commit such Crimes. 

Counts 1 and V involved the same evidence. 

The Prosecution spent considerable time in attempting to establish that 
for some time prior to the outbreak of war there existed in Germany public 
or common knowledge of Hitler's intention to wage aggressive war. It 
introduced in evidence excerpts from the programme of the Nazi Party. 
This summarisation of the programme of the NSDAP consisted of twenty- 
five points and was published in the National Socialistic Year Book in 1941. 
The programme itself, however, was first publicly proclaimed on 24th 
February, 1920, and remained unaltered down to 1941. The Prosecution 
also introduced in evidence excerpts from Hitler’s Mein Kampf which were 
more belligerent in tone. Their basic theme was that the frontiers of the 
Reich should embrace all Germans. This book had a circulation throughout 
Germany of over six million copies. 

Mein Kampf was. however, written before Hitler’s party came to power 
and it was shown, as a matter of history, that what Hitler had said in Mein 
kampf was consistent with statements he had made to his immediate circle 
of confidants and plotters, but that it was entirely inconsistent with his 
many speeches and the proclamations which he made as head of the Reich 
for public consumption. 

Thus on 17th May, 1933, in addressing the German Reichstag, Hitler 
had stressed the futility of violence, as a medium for improving the 
conditions of Germany and Europe and asserted that such violence would 
necessarily cause a collapse of the social and political order and would 
result in Communism. He had then said : ”... Germany is at all times 
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prepared to renounce offensive weapons if the rest of the world does the 
same. Germany is prepared to agree to any solemn pact of non-aggression 
because she does not think of attacking but only of acquiring security.” 
On the 14th October, 1933, Hitler announced the withdrawal of Germany 
from the League of Nations in a radio speech filled with protestations of 
the friendly intentions of the Reich and his government’s devotion to the 
cause of peace. In announcing the Four-Year Plan to the German public 
in a speech at the Nazi Party Rally at Nuremberg on the 9th September, 
1938, Hitler had justified the increase in Germany’s armed forces upon the 
ground that this was necessary and in proportion to the increasing dangers 
surrounding Germany. He then said: “ The German people, however, 
has no other wish than to live in peace and friendship with all those who 
want the peace and who do not interfere with us in our own country.” On 
the 30th January, 1937, Hitler made a speech in the Kroll Opera House in 
Berlin, in which he again discussed the Four-Year Plan and announced a 
city-planning of construction for Berlin, concerning which he said : “ For 
the execution of that plan, a period of twenty years is provided. May the 
Almighty grant us peace, during which the gigantic task may be completed.” 

The evidence also showed that even high ecclesiastical leaders and 
statesmen were misled as to Hitler’s ultimate purpose. Thus, on 18th March, 
1938, Cardinal Innitzer and the bishops of Austria had issued from Vienna 
a solemn declaration in which they said : “ We recognise with joy that the 
National Socialist movement has produced outstanding achievements in the 
spheres of national and economic reconstruction as well as in their welfare 
policy for the German Reich and people, and in particular for the poorest 
strata of the people. We are convinced that through the activities 
of the National Socialist movement the danger of all-destroying Godless 
Bolshevism was averted.” 

The aggressive attitude on the part of Hitler culminated in the Munich 
Agreement of 29th September, 1938, in which Germany and the United 
Kingdom, France and Italy agreed to the occupation of the Sudeten area 
by German troops and the determination of its frontiers by an international 
commission. On the following day Hitler and the British Prime Minister, 
Neville Chamberlain, signed an accord in which they, among others, stated : 
“ We regard the Agreement which was signed last evening and the German- 
English Naval Agreement as symbolic of the wish of our two peoples never 
again to wage war against each other. We are determined to treat other 
questions which concern our two countries also through the method of 
consultation and further to endeavour to remove possible causes of difference 
of opinion in order thus to contribute towards assuring the peace of Europe.” 

On the 6th December, 1938, Germany and France signed a declaration 
of pacific and neighbourly relations. Even in the presence of the activities 
carried out and the violent pressure which was brought to bear in connection 
with the liquidation of the remainder of Czechoslovakia, Hitler continued 
to emphasise his love of peace and the necessity of providing for the defence 
of Germany. In April, 1939, Hitler issued strict directives to the High 
Command to prepare for war against Poland. In spite of this he declared 
in a speech to the Reichstag on the 28th April, 1939, that whilst the Polish 
Government “ under the pressure of a lying international campaign ” 
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believed that it must call up its troops, “ Germany on her part has not 
called up a single man and had not thought of proceedings in any way 
against Poland.” The intention to attack on the part of Germany, he 
said, “ was merely invented by the international press. . . 

Later on in 1939, Hiller entered into non-aggression pacts with other 
European states. There followed the German-Danish non-aggression pact 
of 31st May, 1939 ; a non-aggression pact between the German Reich and 
the Republic of Estonia of 7th June, 1939 ; a similar pact with the Republic 
of Latvia on the same date. On 23rd August, 1939, Germany and the 
Union of Socialist Soviet Republics likewise entered into a non-aggression 
pact. These agreements were all made public and were of such a nature 
as to tend to conceal rather than to expose an intention on the part of 
Hitler and his immediate circle to start an aggressive war. The statesmen 
of other nations, conceding Hitler’s successes by the agreements they made 
with him, thus affirmed their belief in his word. 

It will appear from what has been stated above that the evidence failed 
to show the existence of a common knowledge of Hitler’s plans, either 
with respect to a general plan to wage war, or with respect to the specific 
plans to attack individual countries, beginning with the invasion of Poland 
on 1st September, 1939. 

The evidence showed that a plan or conspiracy to wage wars of aggression 
did exist. It was primarily the plan of Hitler and was participated in, 
as to both its formation and execution, by a group of men having particularly 
close and confidential relationship with the Dictator. It was a secret plan. 
At first, it was general in scope and later became more specific and detailed. 
It was not clear when Hitler first conceived his general plan of aggression 
or with whom he first discussed it. It was, however, an established fact 
that he made a definite disclosure at a secret meeting on 15th November, 
1937. The persons present were Colonel Hossbach, Hitler’s personal 
Adjutant ; Goering, von Neurath, Raeder, General von Blomberg and 
General von Fritsch. This meeting was followed by other secret meetings 
of special significance on 23rd May, 1939, 22nd August, 1939, and 23rd 
November, 1939. Thus three of the meetings had preceded the invasion of 
Poland. None of the accused attended these meetings. 

In these circumstances the question arose whether the accused could be 
shown to have had personal knowledge of the criminal intentions of the 
German Government to wage aggressive wars and, if so, whether they were 
parties to the plan or conspiracy, or, knowing of the plan, furthered its 
purpose and objective by participating in the preparation for aggressive war. 

The Prosecution in their attempt to prove the existence of such know ledge 
and active participation, drew attention to the high positions held by the 
accused as well as to a great number of facts and circumstances from which 
such knowledge and participation in their view may be inferred. The 
evidence submitted on this point was, however, conflicting. 

The Prosecution regarded Carl Krauch as the most important accused in 
this case because of the high positions which he held both with the govern¬ 
ment and with Farben. The accused Krauch became a member of the 
Vorstand in 1933 and continued in that position until 1940, when he became 
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a member of the Aufsichtsrat. From 1929 to 1938 he was chief of Sparte 1. 
He had only once talked to Hitler, namely in 1944, and on that occasion 
he had been reprimanded by Goering, who was also present, for failure 
properly to plan and supervise air raid protection for plants that had been 
severely bombed by the Allied air forces. When, in 1934, it had been 
decided to create a “ War Economic Central Office of Farben for all matters 
of military economy and questions of military policy,” the accused Krauch 
had been instrumental in organising this agency, known as Vermittlungsstelle 
W. The purpose of this agency was to act as a clearing house for informa¬ 
tion concerning rearmament between the various plants and agencies of 
Farben and the Reich authorities in charge of the rearmament of Germany. 
Although it received and distributed information, it was clear from the 
evidence that it was not an agency for determining policy or for the giving 
of orders regarding a policy that had already been determined. It was a 
part of the programme for rearmament, but neither its organisation nor its 
operation gave any hint of plans for aggressive war. 

In 1936, the accused Krauch joined Goering’s staff for Raw Materials 
and Foreign Currency which had just been set up. and was put in charge of 
the Research and Development Department. When this staff was absorbed 
into the office of the Four-Year Plan, headed by Goering, the accused 
Krauch retained the same position in the Office for German Raw Materials 
and Synthetics. In 1938 when Hitler and Goering decided to step up 
production under the Four-Year Plan, the accused Krauch was appointed 
Plenipotentiary General for Special Questions of Chemical Production. 
Krauch, however, was not authorised to decide questions relating to current 
chemical production. Neither could he issue production orders or interfere 
with the allocation of production. His authority was limited largely to 
giving expert opinions on technical development, recommending plans for 
the expansion or erection of plants, and general technical advice in the 
chemical field. The evidence was clear that he did not participate in the 
planning of aggressive wars. Neither had he actual knowledge of the 
existence of such plans. The evidence also showed that the accused Krauch 
had no connection with the initiation of any of the specific w ars of aggression 
or invasions in which Germany engaged. The plans were made by and 
within a closely guarded circle and the accused Krauch was excluded from 
membership in that circle. 

The evidence also showed that no definite inference in this respect could 
be drawn by Krauch and the other accused from the gigantic expansion of the 
German war industry in general or of the Farben production in particular. In 
order to conceal Germany's growing military power, strict measures were 
undertaken to impose secrecy, not only on military matters, but also 
regarding Germany’s growing industrial strength. This had served two 
purposes. It tended to conceal the true facts from the world and from the 
German public. Secondly, it tended to keep the people who were actually 
participating in the rearmament from learning of the progress being made 
outside of their specific fields of endeavour. Even people in high positions 
were kept in ignorance and were not permitted to disclose to each other 
the extent of their individual activities. Thus Keitel had objected to the 
accused Krauch’s appointment as Plenipotentiary General for Special 
Questions of Chemical Production, on the ground that Krauch, as a man of 
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industry and not of the military, should not obtain insight into the armament 
field. The evidence showed that Krauch, although he was appointed over 
the objection of Keitel, was never fully trusted by the military. The evidence 
does not show that anyone told Krauch that Hitler had a plan or plans to 
plunge Germany into aggressive war. Neither did the positions that 
Krauch held with reference to the government necessarily result in the 
acquisition of such knowledge. After the attack on Poland, the accused, 
Krauch. stayed at his post and continued to function within those spheres 
of activity in which he was already engaged. From the evidence there 
seemed to be no doubt that he had contributed his efforts in much the 
same manner and measure as thousands of other Germans who occupied 
positions of importance below the level of the Nazi civil and military leaders 
who were tried and condemned by the International Military Tribunal. 

As regards the other accused the evidence showed that all of them were 
further removed from the scene of Nazi governmental activity than was 
Krauch. The evidence did not show that they had any general or specific 
knowledge of the plans or conspiracy of the German State and party leaders 
to wage aggressive wars and invasions. Neither could such knowledge be 
inferred on their part from the extent to which general rearmament had 
been planned and progressed. The accused may have been alarmed at the 
accelerated pace that armament was taking, as some of them undoubtedly 
were. Yet, even Krauch, who participated in the Four-Year Plan within 
the chemical field, did not realise that, in addition to strengthening Germany, 
he was participating in making the nation ready for a planned attack of an 
aggressive nature. 

(iv) Evidence relating to Count ll— The Accused's Responsibility for Partici¬ 
pation in the Plunder and Spoliation of Public and Private Property 
in Countries and Territories which came under the Belligerent 
Occupation of Germany. 

The following general facts which were established by the International 
Military Tribunal at Nuremberg, in the case against Goering el al., were 
adopted by the present Tribunal: 

(1) That the Reich adopted and pursued a general policy of plunder of 
occupied territories in contravention of the provisions of the Hague 
Regulations with respect to both public and private property. 

(2) That territories occupied by Germany had been exploited for the 
German war clfort in the most ruthless way, without consideration of the 
local economy, and in consequence of a deliberate design and policy. 

(3) That in some of the occupied territories in the East and West, this 
exploitation had been carried out within the framework of the existing 
economic structure. The local industries had been put under German 
supervision, and the distribution of war materials had been rigidly controlled. 
The industries thought to be of value to the German war effort had been 
compelled to continue and most of the rest had been closed down altogether. 

(4) That in many of the occupied countries of the East and the West, 
the German authorities maintained the pretence of paying for all the 
property which they seized. This elaborate pretence of payment, however, 
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merely disguised the fact that the goods sent to Germany from these occupied 
countries were paid for by the occupied countries themselves, either by the 
device of excessive occupation costs or by forced loans in return for a 
credit balance on a “ clearing account ” which was in fact only an account 
in name. 

With reference to the particular charges in the present Indictment concern¬ 
ing Farben's activities in Poland, Norway, Alsace-Lorraine and France, 
the evidence submitted established to the Tribunal's satisfaction that the 
offences against property as defined in Control Council Law No. 10 had 
been committed by Farben,! 1 ) and that these offences were connected with, 
and were an inextricable part of, the German policy for occupied countries as 
described above. In some instances, following confiscation by the Reich 
authorities, Farben had proceeded to acquire permanent title to the 
properties thus confiscated. In other instances involving " negotiations ” 
with private owners, Farben proceeded permanently to acquire substantial 
or controlling interests in property contrary to the wishes of the owners. 
These activities had been concluded by entering territory that had been 
overrun and occupied by the Wehrmacht, or was under its effective control. 
In those property acquisitions which followed confiscation by the Reich, 
the course of action of Farben clearly indicated a studied design to acquire 
such property. In most instances the initiative was Farben's. 

(a) Evidence with particular reference to Farben's participation in 
the Spoliation of Public and Private Property in Poland. 

On 7th September, 1939, following the invasion of Poland, the accused 
von Schnitzler telegraphed to director Kreuger of Farben's Directorate in 
Berlin, requesting that the Reich Ministry of Economics be informed of the 
ownership and other facts concerning four important Polish dyestuffs 
factories which, it was assumed, would fall into the hands of the Germans 
within a few days thereafter. The plant facilities involved were those of 
Przemysl Chemiczny Boruta, S. A. Zigiers (Boruta), Chemiczna Fabryka 
Wola Krzystoporska (Wola) and Zaklady Chemiczne Winnicy (Winnica). 
Boruta was the property of, and controlled by, the Polish State. Wola 
was owned by a Jewish family by the name of Szpilogel, and Winnica was 
ostensibly owned by French interests, but in reality there was a secret fifty 
per cent, ownership in I.G. Chemie of Basel, actually controlled by Farben. 
Von Schnitzler pointed out that the Boruta and Wola were wholly owned 
by Polish interests and were members of the dyestuffs cartel and continued : 
“ Although not wanting to take a position on further operation, we consider 
it of primary importance that the above-mentioned stocks be used by experts 
in the interests of German national economy. Only I.G. is in a position 
to make experts available.” Shortly afterwards, on 14th September, 1939, 
the accused von Schnitzler and Kreuger addressed a letter to the Ministry 
of Economics confirming a conference of that same date and proposing that 
Farben be named as trustee to administer Boruta, Wola and Winnica, to 
continue operating them, or to close them down, to utilise their supplies, 
intermediate and final products. Replying to this letter, the Reich Ministry 
of Economics advised that it had decided to comply with Farben's suggestion 

(*) I. G. Farbenindustrie A.G., however, was not indicted itself, but it was alleged by 
the Prosecution that the accused had acted “ through the instrumentality of Farben.” 
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and would place Boruta, Wola and Winnica, now located in Polish territory 
occupied by German forces, under provisional management. It agreed to 
name the Farben-recommended employees as provisional managers. This 
exhibit indicated that the action of the Reich authorities in relation to these 
properties was directly instigated by Farben, whose nominees took possession 
of the plants early in October, 1939. In June, 1940, a decision was reached 
whereby Farben was allowed to purchase Boruta instead of executing a 
20 years lease, as originally proposed by von Schnitzler. Competition had 
existed for the purchase of this property and it was in April, 1941, that the 
accused von Schnitzler was advised that Reichsfuehrer S.S. Himmler had 
decided to allocate Boruta to Farben. The sales contract was signed by 
von Schnitzler on 27th November, 1941, and resulted in Farben acquiring 
the land, buildings, machinery, equipment, tools, furniture and fixtures. 

The acquisition of the French interests, consisting of 1,006 shares of the 
stock of Winnica, was arrived at by agreement with the French. The 
evidence, however, did not show that the French were deprived of their 
ownership against their will and consent.! 1 ) 

The evidence showed that on Farben’s recommendation, equipment from 
both Wola and Winnica had been dismantled and shipped to Farben plants 
in Germany. 

(b) Evidence with particular reference to the Alleged Participation 
by Farben in the Spoliation of Property in Norway. 

Following the aggression against and military occupation of Norway, 
Hiller decided that the Norwegian aluminium capacity should be reserved 
for the requirements of the Luftwaffe. Goering issued the appropriate 
orders pursuant to which Dr. Koppenberg, in his capacity as trustee for 
aluminium, was entrusted with special powers to expand the production of 
light metals in Norway. 

Norsk-Hydro-Elektrisk Kvaelstoffaktieselskap (referred to as Norsk- 
Hydro) was one of Norway’s most important plants in the chemical and 
related industrial fields. Its facilities were required for the German project, 
and certain of its plants were to be expanded and properties transferred to 
accomplish the German objectives. The decision to carry out this project 
was made at the highest governmental levels and the entire power of the 
military occupant was available to carry it out. 

The evidence showed that Farben immediately entered into this large-scale 
planning and fought for as large a capital participation as possible. 

The controlling slock interests in the Norsk-Hydro, amounting to 
approximately 64 per cent, of the capitalisation was owned by a group of 
French shareholders represented by the Banque de Paris et des Pays Bas 
(referred to as Banque de Paris). The plan finally evolved by the Reich 
Air Ministry, after numerous conferences in which Farben representatives 
participated, resulted in the creation of a new corporation, Nordisk 
Lettmetall, with one-third interest in the Reich Government, one-third 
interest in Farben and one-third interest in Norsk-Hydro. The French 

(*) The Tribunal contains ihe following remark on this point: “ The evidence on the 
basis of which the transfer of shares was declared invalid by the French Court has not been 
introduced.” 


owners of Norsk-Hydro did not voluntarily enter the Nordisk-Lettmetall 
project and the circumstances prevailing at that time left no doubt that 
pressure from the Nazi Government and fear of compulsory measures 
affecting the Norwegian holdings were the dominating considerations. 
In this manner Norsk-Hydro was forced to join the project and its properties 
were heavily damaged in subsequent Allied air raids. The evidence 
established that the Reich authorities deliberately planned to execute the 
project in such a manner as to deprive Norsk-Hydro’s French shareholders 
of their majority interest in that company and that Farben joined in this 
aspect of the plan too. As a result of a shareholders’ meeting on the 
20th June, 1941, which the French shareholders or their representatives 
were deliberately barred from attending, the capital stock was increased, 
with the effect that the French shareholders actually became a minority 
group. Thus the French shareholders were deprived of their majority 
interest in Norsk-Hydro under compulsion. 

(c) Evidence with Particular Reference to the Alleged Participation 
by Farben in the Spoliation of Property in France. 

(1) Alsace-Lorraine. 

Farben’s action in occupied Alsace-Lorraine followed the pattern 
developed in Poland. Thus the Mulhausen plant of the Societe des 
Produits Chimiques et Matiers Colorantes de Mulhouse, located in Alsace, 
was leased by the German Chief of Civil Administration to Farben on the 
8th May, 1941. Farben even went into possession of the properly prior 
to the execution of the lease for the purpose of starting production again. 
It was clear from the terms of the lease agreement that temporary operation 
in the interest of the local economy was not contemplated and that the 
lease was purely transitional to permanent acquisition by Farben. Pursuant 
to an express provision in the agreement a formal governmental decree of 
seizure and confiscation, transferring the property to the German Reich, 
was entered on 23rd June, 1943, followed by the sale of the property to 
Farben on 14th July, 1943. 

The evidence showed that in the case of the Strassbourg-Schiltigheim 
oxygen and acetylene plants, similar action was taken by Farben. After 
first taking a lease, Farben acquired permanent title to the plants following 
the governmental confiscation which was without any legal justification 
under international law. In none of these transactions were the rights of 
the owners considered. 

In the case of the Diedenhofen plant, located in Lorraine, the plant was 
leased to Farben but permanent title was never acquired. Farben had 
urged its claims to purchase upon the occupying authorities, but from 
some reason or other, not clear from the evidence, Farben met w ith difficulties 
in this instance. The evidence did not establish that the owners of this 
property had been deprived of it permanently or that its use was withheld 
contrary to the owners’ wish. 

(2) The Francolor Agreement. 

Three of the major dyestuffs firms of France, prior to the war, were 
Compagnie Nationale de Matieres Colorantes et Manufactures de Produits 
Chimique du Nord Reunies Etablissements Kuhlmann, Paris (referred to 
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as Kuhlmann); Soeiele Anonyme des Materieres Colorantes et Produits 
Chimique de Saint Denis. Paris (referred to as Saint Denis); and Compagnie 
Frangaise de Produits Chimiques et Matieres Colorantes de Saint-Clair-du- 
Rhone, Paris (referred to as Saint-Clair-du-Rhone). These three firms 
had cartel agreements with Farben. 

Immediately after the armistice of 1940 Farben used its influence with 
the German occupation authorities to prevent the issuance of licences 
and to stop the flow of raw materials which would have permitted these 
French factories to resume their normal pre-war production. When, as a 
result of this policy, their plight became sufficiently acute they were forced 
to request the opening of negotiations with Farben and the German 
authorities. A conference was held on 21st November, 1940, in Wiesbaden, 
at which representatives of Farben, the French industry, and the French 
and German governments were in attendance. The meeting was under 
the official auspices of the Armistice Commission. The accused, von 
Schnitzler, ter Meer and Kuglcr attended as the principal representatives of 
Farben. A memorandum read by von Schnitzler was presented to the 
French representatives, in which Farben demanded a controlling interest 
in the French dyestuffs industry. The German demands, set forth in the 
Farben memorandum, was vigorously supported by Ambassador Flammen, 
who pointed out the grave danger to the French dyestuffs industry if its 
future should be relegated to settlement by the peace treaty rather than 
through the medium of the “ negotiations.” Other meetings and negotia¬ 
tions of a similar kind followed. It became increasingly clear, as the negotia¬ 
tions progressed, that this was a matter which would be settled entirely on 
Farben's terms. Farben's demand was for outright control of the French 
dyestuffs industry by 51 per cent, participation in the stock of a new 
corporation, Francolor, which was to be formed to take over all of the 
assets of Kuhlmann, Saint-Clair and Saint-Denis. The French representa¬ 
tives still protested, and even had the support of the French governmental 
authorities. But the French industry’s plight became too desperate and 
finally, on 10th March, 1941, the Vichy Government gave its approval to 
the plan for the creation of the Franco-German Dyestuffs Company, 
Francolor, in which Farben was to be permitted to acquire 51 percent, 
stock interest. The French industry was forced to give in. The Francolor 
Convention was formally executed on 18th November, 1941; it was signed 
by the accused von Schnitzler and ter Meer on behalf of Farben. Over¬ 
whelming proof established the pressure and coercion employed to obtain 
the consent of the French to the Francolor agreement. 

(3) Rhone-Poulenc. 

Prior to the war the French firm Societe des Usines Chemique Rhone- 
Poulenc, Paris (referred to as Rhone-Poulenc), was an important producer 
of pharmaceuticals and related products. After the armistice Farben 
entered into two agreements with this firm. Under the first agreement 
substantial sums of money were paid to Farben during the war years on 
products covered by the licensing agreement and manufactured by the French 
firm. Under the second agreement, the so-called Theraplix Agreement, 
Farben eventually acquired a majority interest in a joint sales company 
operated in the joint interest of I.G. Bayer and Rhone-Poulenc. It appeared 
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from the evidence that the pressure sought to be exercised in inducing the 
French to enter into these agreements could not have been carried out by 
military seizure of the physical properties as these were located in the 
unoccupied zone of France. 

(d) Evidence with Particular Reference to the Alleged Participation 
by Farben in the Spoliation o f Property in Russia. 

Farben, acting through the accused Ambros, selected and appointed 
experts to go to Russia to operate the Buna rubber plants expected to fall 
into German hands and urged its priority rights to exploit the Russian 
processes in the Reich. Farben also participated in plans for the organisa¬ 
tion of the so-called Eastern corporations, which were to have an important 
part in reprivatising Russian industry. These plans, however, did not 
materialise in any completed acts of spoliation. 

(e) Evidence with Particular Reference to the Accused's Individual 
Responsibility under Count 11. 

There was not sufficient evidence to connect any of the follow ing accused 
by any personal action on their part with the acts of spoliation carried out 
by Farben in any of the instances enumerated above : Krauch, Gajewski, 
Floerlcin, von Knieriem, Schneider, Kuehne, Lautenschlaeger, Ambros, 
Beutefisch, Mann, Wuerzter, Duerrfeld, Gattineau, and von der Fleyde. 
On the other hand there was overwhelming evidence to show that the 
accused Schmitz had played an active part in the spoliation of Norsk-Hydro 
and in the negotiations which brought about the Francolor agreement. 
The evidence did not, however, sustain the charges against him as far as 
the participation of Farben in the spoliation of Poland and Alsace-Lorraine 
is concerned. As to the accused von Schnitzler, the evidence established his 
personal responsibility for the participation of Farben in the spoliation of 
Poland and the negotiations which led to the Francolor agreement, whilst 
it failed to prove such responsibility in connection with the spoliation of 
Norsk-Hydro and in Alsace-Lorraine. As regards the accused ter Meer. 
the evidence showed that he also had been personally responsible for the 
participation of Farben in the spoliation of Poland and Alsace-Lorraine, 
as well as in the negotiations which resulted in the Francolor agreement. 
He could, however, not be connected with the spoliation of Norsk-Hydro. 
With regard to the accused Jachne, the evidence established his complicity 
in the spoliation of Alsace-Lorraine, but it failed to prove his responsibility 
for the other acts of spoliation charged against him. As to the remainder 
of the accused, Buergin, Haefliger, llgner and Oster, the evidence eslablKhed 
their co-responsibility for Farben's exploitation of Norsk-Hydro, but failed 
to sustain the other charges brought against them under Count 11. Kugler 
was found to have been to some degree connected w ith the execution of the 
Francolor agreement. 

(v) Evidence relating to Count III. 

(a) The Use of Poison Gas, supplied by Farben, in the Extermination 
of Inmates of Concentration Camps. 

The poison gas Zyklon-B had a wiH e use as an insecticide long before 
the war. The property rights to Zyk., B belonged to the firm of Deutsche 
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Gold and Silberscheideanstalt, commonly referred to as Degussa. But 
actual manufacture was performed for it by two independent concerns. 
Degussa had for a long time sold Zyklon-B through the instrumentality of 
Degesch, which it dominated and controlled. Degussa, Goldschmidt and 
Farben entered into an arrangement with Degesch whereby it became the 
sales outlet for insecticides and related products for all three concerns. 
Farben took 42 5 per cent, interest in Degesch. The firm had an executive 
board of eleven members, whereof five were from the Farben Vorstand. The 
evidence, however, did not show that the executive board or the accused 
Mann, Hoerlein or Wurster, as members thereof, had any persuasive 
influence on the management policies of Degesch or any significant know¬ 
ledge as to the uses to which its production was being put. 

The proof was convincing that large quantities of Zyklon-B had been 
supplied by the Degesch to the S.S. and that it was actually used in the 
mass extermination of inmates of concentration camps, including Auschwitz. 
But neither the volume of production, nor the fact that large quantities 
were destined to concentration camps was in itself sufficient to impute 
criminal responsibility, as it was established by the evidence that there 
existed a great demand for insecticides wherever large numbers of displaced 
persons, brought in from widely scattered regions, were confined in congested 
quarters lacking adequate sanitary facilities. 

The extent to which the extermination programme was kept secret was 
illustrated by the testimony of Dr. Peters, w ho was in charge of the manage¬ 
ment of Degesch. He related the details of a conference that he had had 
in the summer of 1943 with one Goerstein, introduced by Professor 
Mrugowsky. director of the Health Institute of the notorious Waffen-S.S. 
After swearing Dr. Peters to absolute secrecy under penalty of death, 
Goerstein revealed the Nazi extermination programme which he said 
emanated from Hitler through Himmler. Dr. Peters stated emphatically 
that he was thereafter extremely careful to observe the admonition to treat 
this conference as Top Secret and he negatived the assumption that any of 
the accused had had any knowledge that an improper use w r as being made 
of Zyklon-B. 

(b) The supplying of Farben Drugs for Criminal Medical Experi¬ 
mentation upon Concentration Camp Inmates. 

The evidence showed that healthy inmates of concentration camps were 
deliberately infected with typhus by the German authorities against their 
will and that drugs produced by Farben, which were thought to have 
curative value in combating this disease, were administered to such persons 
by way of medical experimentation, as a result of which many of them died. 

Typhus first made its appearance on the Eastern front during the war, 
and the responsible officials of Germany were very apprehensive that it 
would spread to the civilian population. Desperate efforts were made, 
therefore, to find a remedy that would cure the disease or at least immunise 
against it. There was, consequently, an urgent need for finding a way of 
greatly expanding the production and effectiveness of vaccines. For 
several years previously Farben’s Behring-Werke, among others, had been 
experimenting with a new vaccine. By this process a trained technician 
could in a single day produce enough vaccine to treat 15,000 persons, 
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whereas by the process formerly used one technician could only produce 
in one day enough vaccine to treat 10 persons. Farben's new vaccine 
lacked scientific verification and acceptance by the medical profession, 
however, and Farben was extremely anxious to win this recognition for 
its product. To that end it participated in conferences with governmental 
health agencies and urged that its product be tested and accepted. Samples 
of the vaccine were sent to recognised physicians for testing on patients 
afflicted with the particular disease. These physicians, in turn, submitted 
detailed reports covering their experiences with the drug, after which 
Farben scientists assembled and studied this data and concluded therefrom 
whether the firm would sponsor the product and place it on the market. 

The Prosecution alleged that the accused Hoerlein, Lautenschlaeger and 
Mann supplied this drug and vaccines, well knowing that concentration 
camp inmates were being criminally infected with the typhus virus by S.S. 
doctors for the deliberate purpose of conducting experiments with these 
Farben products. The evidence produced in support of this charge, 
however, fell short of establishing the guilt of these accused in this issue. 
To the contrary it was shown that Farben had stopped the forwarding of 
drugs to these physicians as soon as their improper conduct was suspected. 
The inference that the accused’s suspicion must have been aroused by the 
quantity of the drugs supplied was dispelled by the fact that there w'as 
indeed a very great demand for the drug, especially in the concentration 
camps. • 

(c) The Alleged Participation by Farben in the Slave Labour 
Programme. 

The findings of the International Military Tribunal with respect to the 
criminal character and extent of the slave labour programme of the Third 
Reich were not challenged before this Tribunal. The question at issue was 
whether the accused through the instrumentality of Farben and otherwise, 
“ embraced, adopted and executed the forced labour policies of the Third 
Reich, thereby becoming accessories to and taking a consenting part in the 
commission of War Crimes and Crimes against Humanity in violation of 
Article II of Control Council Law No. 10.” 

The evidence showed that during the course of the war, the main Farben 
plants, in common with German industry generally, suffered a serious 
labour depletion, on account of demands of the military for men to serve 
in the armed forces. Charged with the responsibility of meeting fixed 
production quotas, Farben yielded to the pressure of the Reich Labour 
Office and utilised involuntary foreign workers, prisoners ot war and 
inmates of concentration camps in many of its plants. The lollowing 
paragraphs set out the relevant evidence in greater detail. 

(d) The Employment of Forced Labour and Concentration Camp 
Inmates at the Farben enterprises at Auschwitz. 

The evidence showed that at a conference in the Reich Ministry of 
Economics on the 6th February, 1941, the planning of the expansion of 
Buna rubber production was discussed. The accused Ambros and ter Meer 
were present. Farben was instructed to choose an appropriate site in 
Silesia for a fourth Buna plant. It appeared that, pursuant to this instruction 
and upon the recommendation of the accused Ambros, the site at Auschwitz 
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was chosen. The evidence was conflicting as to the importance of the 
concentration camp there located in deciding upon the location of the 
plant, hut it seemed clear that while the camp may not have been the 
determining factor in selecting the location, it was an important one, and 
from the beginning it was planned to use concentration camp labour to 
supplement the supply of workers. The three Farben officials most directly 
responsible for the construction at Auschwitz were Ambros, Buetefisch, and 
Duerrfeld. Later on Duerrfeld and Buetefisch had a conference with 
Wolf, the chief of Himmler's personal staff, in Berlin at which the utilisation 
of concentration camp workers was discussed. The parties were in general 
accord on the assistance to be rendered by the concentration camp. Wolf 
left matters of detail to be arranged by negotiations between Duerrfeld and 
Hoess, who was the camp commander at Auschwitz. The construction 
of the Auschwitz plant began in 1941. In October of that year, 1,300 
concentration camp inmates were employed. 

In a report from the nineteenth construction conference, held on 30th June, 
1942, reference was made for the first time to the employment of forced 
labour other than from the concentration camp. It appeared that 680 
Polish forced labourers had been employed recently. At the twentieth con¬ 
struction conference, on 8th September, 1942, attended by the accused 
Duerrfeld, Ambros and Buetefisch, Duerrfeld reported that the intended 
sharp increase of labour requirements would continue to strain the provisions 
for workers and that certain auxiliary supply sources for labour were 
available, among them being recruitment of Poles, which would provide 
1,000 workers ; 2,000 Russian workers were to be sent to Auschwitz by 
order of Sauckel, but no definite promises were at hand. This statement 
would imply that the Auschwitz construction management was seeking 
these workers. The report also stated that Sauckel had promised 5,000 
prisoners of war for the building sites in Upper Silesia and that 2,000 of 
these were intended for the Farben enterprise at Auschwitz. 

As to the prisoners of war employed with Farben’s enterprise at Auschwitz, 
the evidence showed that they had been treated better than other types of 
workers in every respect. The housing, the food, and the type of work 
they were required to perform, indicated that they were the favoured labourers 
of the plant site. Isolated instances of ill-treatment may have occurred, but 
the evidence showed that they could not be attributed to any overall policy 
of Farben or to acts with which any of the accused may be charged directly 
or indirectly. 

The plight of the concentration camp inmates, however, was that of 
extreme hardship and suffering. With inadequate food and clothing, large 
numbers of them were unable to stand the heavy labour. Many of those 
who became too iil or weak to work were transferred by the S.S. to Birkenau 
and exterminated in the gas chambers. Neither was the plant site entirely 
without inhuman incidents. Occasionally beatings occurred by the plant 
police and supervisors. It was clear from the evidence that Farben did 
not deliberately pursue or encourage an inhuman policy with respect to 
the workers. In fact some steps were taken by Farben to alleviate the 
situation. Despite this fact, however, it was evident that the accused 
most closely connected with the Auschwitz project bore great responsibility 
with respect to the workers. They applied to the Reich Labour Office for 
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labour. They received and accepted concentration camp workers. They 
took the initiative for the unlawful employment and were aware of the 
sufferings and hardships to which they were exposed. 

Free workers were also employed in large numbers. Foreign workers 
made their appearance in 1941. They consisted chiefly of Poles, Ukrainians, 
Italians, Slavs, French and Belgians. Forced labour was used for a period 
of approximately three years, from 1942 until the end of the war. Many of 
those who were originally employed as voluntary workers were later forced 
to continue. 

It was clear from the evidence that Farben did not prefer either the 
employment of concentration camp workers or these foreign nationals who 
had been compelled to enter German labour service. But here again the 
evidence showed that Farben had accepted the situation and had actively 
sought the employment and utilisation of people who came to them through 
the services of the concentration camp Auschwitz and Sauckel's forced 
labour programme. 

(e) The Employment of Prisoners of War and Concentration Camp 
Inmates in the Fuerstengrube and Janina Coal Mines. 

Closely connected with the Auschwitz enterprise was a project for the 
control by Farben of the output of the Fuerstengrube coal mine. A new 
company, under the control of Farben, was founded for the purpose of 
securing, from the Fuerstengrube mine, coal supplies for the Auschwitz 
plant. In this new company Farben controlled 51 per cent, of the stock 
and was, therefore, in a position to determine the destination of the output 
of the mine. Later, through this same company, Farben acquired the 
controlling interest in another mine known as Janina. 

The evidence showed that Polish labourers were used by Fuerstengrube in 
mining operations in 1943, long after the conquest of Poland and the 
impressment of the Poles into the ranks of German labour. British 
prisoners of war were also employed by Fuerstengrube, particularly in the 
Janina mine. These prisoners offered considerable resistance to their 
employers, with the result that they were withdrawn from the mines in the 
latter part of 1943. A file note disclosed that Hoess and the accused 
Duerrfeld inspected the Janina and Fuerstengrube mines on 16th July, 
1943. It was then agreed that British prisoners of war should be replaced 
by concentration camp inmates. It was estimated that 300 camp inmates 
could be accommodated at Janina and that at Fuerstengrube it should be 
possible to use altogether 1,200-1,300 inmates. 

The evidence established that the Auschwitz and Fuerstengrube enterprises 
were wholly private projects operated by Farben, with considerable freedom 
and opportunity for initiative on the part of Farben. There was no matter 
of compulsion, although the projects were favoured by the Reich authorities. 
On the contrary, Farben had through its officials displayed initiative in 
the procurement and utilisation of prisoners of war, forced labour and 
concentration camp inmates, fully aware of the sufferings to which they 
were exposed. 

The accused Duerrfeld, Ambros and Buetefisch were not the only ones 
connected with these projects. The evidence disclosed that the accused 
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Krauch and ter Nicer had taken an active part in the procurement of such 
forced labour, fully aware of the hardships and sufferings to which such 
labourers were exposed. As to the remainder of the accused the evidence 
submitted did not establish any active participation or responsibility on 
their behalf. 

(f) Evidence relating to the Defence of Necessity in Connection with 
the Alleged Participation of Farben in the Slave Labour 
Programme. 

Numerous decrees, orders and directives of the Reich Labour Office were 
submitted to the Tribunal from which it appeared that the said agency 
assumed dictatorial control over the commitment, allotment and supervision 
of all available labour within the Reich. Strict regulations prescribed 
almost every aspect of the relationship between employers and employees. 
Industries were prohibited from employing or discharging labourers without 
ihe approval of this agency. Heavy penalties, including commitment to 
concentration camps and even death, were set forth for violations of these 
regulations. The accused who were involved in the utilisation of slave 
labour testified that they were under such oppressive coercion and com¬ 
pulsion that they could not be said to have acted with that intent which is a 
necessary ingredient of a criminal ofTence. The evidence left little doubt 
that the defiant refusal of a Farben executive to carry out the Reich 
production schedule or to use slave labour to achieve that end would have 
been treated as treasonable sabotage and would have resulted in prompt 
_nd drastic retaliation. 

On the other hand, however, the evidence showed quite clearly that the 
accused here involved had willingly and intentionally embraced the oppor¬ 
tunity to take full advantage of the slave labour programme ancj exercised 
initiative in the procurement of forced labour, prisoners oF* war and 
concentration camp inmates. 

(vi) Evidence Relating to Count IV— Membership of an Organisation (the S.S .) 
declared Criminal by the International Military Tribunal. 

The evidence showed that of the three accused involved in this charge 
(Schneider. Buetefisch and von der Heyde), Schneider had only been a 
sponsoring member of the S.S. from 1933 until 1945. As such member 
his only direct contact with that organisation arose out of the payment 
of dues. 

The membership records of the S.S. showed that the accused Buetefisch 
became an Ehrenfuehrer (Honorary Leader) of that organisation on 
20th April, 1939. At the same lime he was promoted to the rank of 
Hauptsturmfuehrer (Captain). On 30th January, 1941, he was made a 
Sturmbannfuehrer (Major). On the 5th March, 1943, he became an 
Obersturmbannfuehrer (Lt.-Colonel). The same records disclosed that he 
was assigned initially to the Upper Sector Elbe; from 1st May to 1st 
November, 1941. to the Personnel Branch of the Main Office, and after 
the last mentioned date to the S.S. Main Office Proper. 

In explanation of his connections with the S.S. the accused, Buetefisch. 
stated that soon after he became deputy manager of the Leuna plant of 
Farben in 1934 he came into contact with Kranefuss, who was the Executive 
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Secretary of the Himmler Circle of Friends. During the years following 
the renewal of their contacts, the accused made frequent use of his personal 
relationship with Kranefuss and the latter's good offices in connection with 
the protection of certain Jews and other oppressed persons in the welfare 
of whom the accused had become interested. Early in 1939 Kranefuss 
had suggested that intervention on behalf of politically oppressed persons 
would be much easier if the accused would affiliate himself with the S.S 
To this the accused had replied that on account of his professional and 
personal convictions he could not subscribe to the membership oath, submit 
to the S.S. authority of command, attend its functions or wear its uniform 
Much to his surprise Kranefuss advised him soon afterwards that the 
accused might be made an honorary member, with the reservations 
enumerated above. Faced with the choice of either losing the friendship 
of Kranefuss, which he had found most helpful in aiding the oppressed 
persons who were the direct objects of S.S. intolerance, or accepting 
honorary membership, he chose the latter course. He never took the S.S. 
oath and never submitted to its authority of command : neither did he 
attend any of its functions or wear its uniform. As a result of a controversy 
later with Kranefuss concerning the wearing of uniform, the accused asked 
that his name be deleted from the list of S.S. rank holders. The accused 
stated finally that his promotions and assignments were perfunctory and 
automatic and without instigation on his part. The record contained 
corroboration of these statements by the accused and none of them was 
directly refuted by the Prosecution. The accused had consistently refused 
to procure a uniform in the face of positive demands to do so. It was also 
established that he had refused to attend the organisation's functions. The 
evidence failed to show that reciprocity in duties and privileges, obligations 
and responsibilities which was indispensable should he properly be 
characterised as a member of that organisation. 

The accused von der Heyde became a member of the Reitersturm (Riding 
Unit) of the S.S. in Mannheim in 1933, his series number being 200,I80.(‘) 
In 1936 the accused moved to Berlin. The Prosecution contended that 
while he was in Berlin the accused was an active member of the Allgemeine 
(General) S.S. and based this charge on the following documentary proof: 

(a) An S.S. personnel tile, indicating the accused's number in that 
organisation as 200,180 and entries to the effect that he was promoted to 
Second Lieutenant on 30th January, 1938, to First Lieutenant on 10th 
September, 1939, and to Captain on 30th January, 1941. Opposite the 
entry of the accused's promotion to Second Lieutenant in 1938 was a 
notation to the effect that he was a fuehrer in the S.F. 

(b) An S.S. Racial and Settlement questionnaire, filled out by the accused, 
likewise giving his S.S. number as 200.180, his rank as Second Lieutenant, 
his unit as “ S.D. Main Office,” and his activity as “ Honorary Collaborator 
of S.D. Main Office.” 

(c) The accused’s written application for permission to marry (required 
of all members of the S.S. and also of the Wehrmacht) addressed to the 
Reich Chief of the S.S. on 6th May, 1939. On this printed form were listed 
four classes of S.S. memberships (not including the Riding Unit) and that 

(') This was the group within the SS that the International Military Tribunal declared 
not to be criminal. 
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of membership of the General S.S. had been understood indicating, 
according to the Prosecution's conception, that the accused at that time 
regarded himself as a member of that group. This document also gave 
the accused's membership number as 200,180. 

To this the accused stated that when he left Mannheim for Berlin he was 
placed on leave status by the S.S. Riding Unit. He emphatically denied 
that he had ever affiliated, either directly or indirectly, with any other S.S. 
group. No responsibility was assumed by the accused for the data shown 
on his S.S. personnel file. h«. ascribed these entries to an error or a false 
assumption on the part of the clerk who made or kept this record. The 
progressive promotions from Second Lieutenant to Captain were automatic 
and customary in all branches of the S.S., including the Riding Units. 
Significance should also be attached to the circumstance that in all the 
documents relating to the accused's S.S. affiliations his membership number 
was given as 200.180, which was in fact the number originally assigned to 
him on his first Riding Unit membership card, issued at Mannheim early 
in 1934. As to the application for permission to marry, he had submitted 
this through the Berlin office of the S.S. because he correctly assumed that 
this procedure would be more expedient than going through the Riding 
1 nit office in Mannheim. As to the other data he had given in his applica¬ 
tion form, he explained that he had done so because he hoped that it would 
tend to expedite the approval of his marriage application. 

The evidence thus failed to establish the affiliation of the accused with 
the Allgemeine S.S. or any branch of this organisation apart from the 
Riding Unit of the S.S. 

5. THE JUDGMENT (* THE TRIBUNAL. 

The Tribunal's Judgment contained a summary of the evidence which 
had been placed before it and. at relevant points, statements of legal 
principle and the Tribunal's findings. The last two categories of utterance 
are set out on the following pages. 

(i) Counts l uml V (Crimes against Peace). 

The Tribunal stated that: 

"Counts I and V of the Indictment are predicated on the same 
facts and involve the same evidence. These two Counts will, therefore, 
be considered together. 

•' Count I consists of eighty-five paragraphs. The criminal charge is 
contained in paragraphs one. two. and eighty-five. The other para- 

• graphs are in the nature of a bill of particulars.” 

After quoting these three paragraphs from the Indictment.(') the Tribunal 
continued : 

Control Council Law No. 10, as staled in its preamble, was promulgated 
' In order to give effect to the terms or the Moscow Declaration of 30th 
October. 1943, and the London Agreement of 8th August, 1945, and the 
Charter issued pursuant thereto and in order to establish a uniform legal 
basis in Germany for the prosecution of war criminals and other similar 
offenders, other than those dealt with by the International Military Tribunal.' 


(') See pp. 3 4. 
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In Article I, the Moscow Declaration and the London Agreement are 
made integral parts of the law. In keeping with the purpose thus expressed, 
we have determined that Control Council Law No. 10 cannot be made 
the basis of a determination of guilt for acts or conduct that would not 
have been criminal under the law as it existed at the time of the rendition 
of the judgment by the I.M.T. in the case of United States of America v. 
Hermann Wilhelm Goering, et al. That well-considered Judgment is 
basic and persuasive precedent as to all matters determined therein. In 
the I.M.T. case, Count II bears a marked similarity to Count I in this case. 
Count I of that case is similar to our Count V. Regarding these Counts 
the I.M.T. said : 

' Count I charges the common plan or conspiracy. Count II charges 
the planning and waging of war. The same evidence has been intro¬ 
duced to support both counts. We shall therefore discuss both 
counts together, as they are in substance the same. 

‘ But in the opinion of the Tribunal the conspiracy must be clearly 
outlined in its criminal purpose. It must not be too far removed from 
the time of decision and of action. The planning, to be criminal, must 
not rest merely on the declarations of a party programme, such as are 
found in the twenty-five points of the Nazi Party, announced in 1920, 
or the political affirmations expressed in Mein Kampf in later years. 
The Tribunal must examine whether a concrete plan to wage war 
existed, and determine the participants in that concrete plan. 

‘ It is immaterial to consider whether a single conspiracy to the 
extent and over the time set out in the Indictment has been conclusively 
proved. Continued planning, with aggressive war as the objective, 
has been established beyond a doubt. 

‘ The Tribunal will therefore disregard the charges in Count I that 
the defendants conspired to commit war crimes and crimes against 
humanity, and will consider only the common plan to prepare, initiate, 
and wage aggressive war.' 

. " In passing judgment upon the several defendants with respect to the 
common plan or conspiracy charged by Count I and the charges of planning 
and waging aggressive war as charged by Count II, the I.M.T. made these 
observations concerning : 

Kaltenbrunner —Indicted anil found Sot Guilty under Count I. 

' The Anschluss, although it was an aggressive act. is not charged 
as an aggressive war, and the evidence against Kaltenbrunner under 
Count I does not, in the opinion of the Tribunal, show his direct 
participation in any plan to wage such a war.' 

Fr ank —Indicted and found Sot Guilty under Count I. 

‘The evidence has not satisfied the Tribunal that Frank was suffi¬ 
ciently connected with the common plan to wage aggressive war to 
allow the Tribunal to convict him on Count 1.' 

Frick —Indicted under Counts I and //. Found Sot Guilty on 
Count I, Guilty on Count II. 

' Before the date of the Austrian aggression Frick was concerned 
only with domestic administration within the Reich. The evidence 
does not show that he participated in any of the conferences at which 
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Hitler outlined his aggressive intentions. Consequently, the Tribunal 
takes the view that Frick was not a member of the common plan or 
conspiracy to wage aggressive war as defined in this Judgment. . . . 

Performing his allotted duties, Frick devised an administrative organisa¬ 
tion in accordance with wartime standards. According to his own 
statement, this was actually put into operation after Germany decided i 

to adopt a policy of war.’ 

Streicher— Indicted and found Not Guilty under Count I. 

' There is no evidence to show that he was ever within Hitler's inner 
circle of advisers : nor during his career was he closely connected with 
the formulation of the policies which led to war. He was never present, 
for example, at any of the important conferences when Hitler explained 
his decisions to his leaders. Although he was a Gauleiter, there is no 
evidence to prove that he had knowledge of those policies. In the 
opinion of the Tribunal, the evidence fails to establish his connection 
with the conspiracy or common plan to wage aggressive war as that 
conspiracy has been elsewhere defined in this Judgment.’ 

Fi nk —Indicted under Counts I and II. Found Not Guilty on 
Count I; Guilty on Count II. 

‘ Funk was not one of the leading figures in originating the Nazi 
plans for aggressive war. His activity in the economic sphere was 
under the supervision of Goering as Plenipotentiary General of the 
Four-Year Plan. He did. however, participate in the economic 
preparation for certain of the aggressive wars, notably those against 
Poland and the Soviet Union, but his guilt can be adequately dealt 
with under Count II of the Indictment. In spite of the fact that he 
occupied important official positions. Funk was never a dominant 
figure in the various programmes in which he participated. This is a 
mitigating fact of which the Tribunal takes notice.’ 

Schacht —Indicted and found Not Guilty under Counts I and II. 

‘ It is clear that Schacht was a central figure in Germany's rearmament 
programme, and the steps which he took, particularly in the early days 
of the Nazi regime, were responsible for Nazi Germany’s rapid rise 
as a military power. But rearmament of itself is not criminal under 
the Charter. To be a crime against peace under Article 6 of the 
Charter, it must be shown that Schacht carried out this rearmament as 
part of the Nazi plans to wage aggressive war. Schacht was not > 

involved in the planning of any of the specific wars of aggression charged 
in Count II. His participation in the occupation of Austria and the 
Sudetenland (neither of which is charged as aggressive war) was on 
such a limited basis that it does not amount to participation in the 
common plan charged in Count I. He was clearly not one of the 
inner circle around Hitler, which was most closely involved with this 
common plan.’ 

Doenitz— Indicted under Counts I and II. Found Not Guilty 
on Count I; Guilty on Count II. 

‘ Although Doenitz built and trained the German U-boat arm, the 
evidence does not show he was privy to the conspiracy to wage aggressive 
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wars or that he prepared and initiated such wars. He was a line officer ? 

performing strictly tactical duties. He was not present at the important ( 

conferences when plans for aggressive wars were announced, and there 
is no evidence he was informed about the decisions reached there. . . . 

In the view of the Tribunal, the evidence shows that Doenitz was 
active in waging aggressive war.’ 

Von Schirach — Indicted and found Not Guilty under Count I. j 

‘ Despite the warlike nature of the activities of the Hitler Jugend, 
however, it does not appear that von Schirach was involved in the 
development of Hitler's plan for territorial expansion by means of 
aggressive war, or that he participated in the planning or preparation 
of any of the wars of aggression.’ 

Salckel — Indicted and found Not Guilty under Counts I and II. 

‘ The evidence has not satisfied the Tribunal that Sauckel was 
sufficiently connected with the common plan to wage aggressive war 

or sufficiently involved in the planning or waging of the aggressive * 

wars to allow the Tribunal to convict him on Counts 1 or II.’ 

Von Papen — Indicted and found Not Guilty under Counts 1 
and II. 

‘ There is no evidence that he was a party to the plans under which 
the occupation of Austria was a step in the direction of further aggressive 
action, or even that he participated in plans to occupy Austria by 
aggressive war if necessary. But it is not established beyond a reason¬ 
able doubt that this was the purpose of his activity, and therefore the 
Tribunal cannot hold that he was a party to the common plan charged 

in Count I or participated in the planning of the aggressive wars i 

charged under Count II.’ 

Speer — Indicted and found Not Guilty under Counts l and II. 

* The Tribunal is of the opinion that Speer's activities do not amount 
to initiating, planning, or preparing wars of aggression, or of con¬ 
spiring to that end. He became the head of the armament industry 
well after all of the wars had been commenced and were under way. 

His activities in charge of German armament production were in aid ot 
the war effort in the same way that other productive enterprises aid in 
the waging of war ; but the Tribunal is not prepared to find that such 
activities involve engaging in the common plan to wage aggressive war 
as charged under Count I or waging aggressive war as charged under 
Count II.’ 

Fritzsche — Indicted and found Not Guilty under Count I. 

* Never did he achieve sufficient stature to attend the planning 
conferences which led to aggressive war ; indeed, according to his 
own uncontradicted testimony he never even had a conversation with 
Hitler. Nor is there any showing that he was informed of the decisions 
taken at these conferences. His activities cannot be said to be those 
which fall within the definition of the common plan to wage aggressive 
war as already set forth in this Judgment. . . . It appears that Fritzsche 
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sometimes made strong statements of a propagandistic nature in his 
broadcasts. But the Tribunal is not prepared to hold that they were 
intended to incite the German people to commit atrocities on con¬ 
quered peoples, and he cannot be held to have been a participant in 
the crimes charged. His aim was rather to arouse popular sentiment 
in support of Hiller and the German war effort.’ 

Borviann— Indicted and found Not Guilty under Count I. 

‘The evidence does not show that Bormann knew of Hitler’s plans 
to prepare, initiate, or wage aggressive wars. He attended none of 
the important conferences when Hiller revealed piece by piece those 
plans for aggression. Nor can knowledge be conclusively inferred 
from the positions he held. It was only when he became head of the 
Party Chancellory in 1941, and later in 1943 secretary to the Fuehrer, 
when he attended many of Hitler’s conferences, that his positions 
gave him the necessary access. Under the view stated elsewhere which 
the Tribunal has taken of the conspiracy to wage aggressive war, there 
in not sufficient evidence to bring Bormann w ithin the scope of Count I.’ 

" From the foregoing it appears that the l.M.T. approached a finding of 
guilty of any defendant under the charges of participation in a common 
plan or conspiracy or planning and waging aggressive war with great 
caution. It made findings of guilty under Counts 1 and II only where the 
evidence of both knowledge and active participation was conclusive. No 
defendant was convicted under the charge of participating in the common 
plan or conspiracy unless he was. as was the defendant Hess, in such close 
relationship with Hitler that he must have been informed of Hitler’s 
aggressive plans and took action to carry them out or attended at least one 
of the four secret meetings at which Hitler disclosed his plans for aggressive 
war. The l.M.T. Judgment lists these meetings as having taken place on 
5th November. 1937, 23rd May, 1939. 22nd August, 1939. and 23rd 
November. 1939. 

It is important to note here that Hitler’s public utterances differed 
widely from his secret disclosures made at these meetings.” 

The Judgment recalled that: “ During the early stages of the trial the 
Prosecution spent considerable lime in attempting to establish that for 
some time prior to the outbreak of war there existed in Germany public or 
common knowledge of Hiller's intention to wage aggressive war.” After 
reviewing the relevant evidence!') the Tribunal concluded that: 

” While it is true that those with an insight into the evil machinations of 
power politics might have suspected Hitler was playing a cunning game of 
seething, restless Europe, the average citizen of Germany, be he professional 
man, farmer, or industrialist, could scarcely be charged by these events with 
knowledge that the rulers of the Reich were planning to plunge Germany 
into a war of aggression. 

During this period. Hitler s subordinates occasionally gave expression 
to belligerent utterances. But even these can only by remote inference, 
formed in retrospect, be connected with a plan for aggressive war. The 
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point here is the common ir general knowledge of Hiller's plans and 
purpose to wage aggressive war. He was the dictator. It was natural 
that the people of Germany listened to and read his utterances in the belief 
that he spoke the truth. 

“ It is argued that after the events in Austria and Czechoslovakia, men of 
reasonable minds must have known that Hitler intended to wage aggressive 
war, although they may not have known the country to be attacked or the 
time of initiation. This argument is not sound. Hitler’s moves in Austria 
and Czechoslovakia were for the avowed purpose of reuniting the German 
people under one Reich. The purpose met general public approval. By 
a show of force but without war, Hiller had succeeded. In the eyes of his 
people he had scored great and just diplomatic successes w ithout endangering 
the peace. This was affirmed in the common mind by the M unich Agreement 
and the various non-aggressive pacts and accords which followed. The 
statesmen of other nations, conceding Hiller’s successes by the agreements 
they made with him affirmed their belief in his word. Can we say the 
common man of Germany believed less ? 

“ We reach the conclusion that common knowledge of Hitler's plans did 
not prevail in Germany, either with respect to a general plan to wage 
aggressive war, or with respect to specific plans to attack individual 
countries, beginning with the invasion of Poland on 1st September, 1939.' 

The Judgment then continued : 

“ If the defendants, or any of them, are to be held guilty under either 
Counts 1 or V or both on the ground that they participated in the planning, 
preparation, and initiation of wars of aggression or invasions, it must be 
shown that they were parties to the plan or conspiracy, or, knowing of the 
plan, furthered its purpose and objective by participating in the preparation 
for aggressive war. The solution of this problem requires a consideration 
of basic facts disclosed by the record. These facts include the positions, 
if any, held by the defendants with the State and their authority, responsi¬ 
bility, and activities thereunder, as well as their positions and activities with 
or on behalf of Farben. . . . 

“The Prosecution has designated as the number one defendant in this 
case Carl Krauch, who held positions of importance with both the govern¬ 
ment and Farben. 

“ While the Farben organisation, as a corporation, is not charged under 
the Indictment with committing a crime and is not the subject of prosecution 
in this case, it is the theory of the Prosecution that the defendants indi¬ 
vidually and collectively used the Farben organisation as an instrument 
by and through which they committed the crimes enumerated in the Indict¬ 
ment. All of the members of the Vorstand or governing body of Farben w ho 
were such at the time of the collapse of Germany were indicted and brought 
to trial. This Tribunal found that Max Brueggemann was not in a physical 
condition to warrant continuing him as a defendant in the case, and by an 
appropriate order separated him from this trial. All of the other Vorstand 
members are defendants in this case. The defendants Duerrfeld, Gattineau. 
von der Heyde, and Kugler were not members of the Vorstand but held 
places of importance with Farben. 
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“If we emphasise the defendant Krauch in the discussion which follows, 
it is because the Prosecution has done so throughout the trial and has 
apparently regarded him as the connecting link between Farben and the 
Reich on account of his official connections with both. . . . 

“ The evidence is clear that Krauch did not participate in the planning 
of aggressive wars. The plans were made by and within a closely guarded 
circle. The meetings were secret. The information exchanged was con¬ 
fidential. Krauch was far beneath membership in that circle. No oppor¬ 
tunity was afforded to him to participate in the planning , either in a general 
way or with regard to any of the specific wars charged in Count I. 

“ The record is also clear that Krauch had no connection with the initia¬ 
tion of any of the specific wars of aggression or invasions in which Germany 
engaged. He was informed of neither the time nor method of initiation.” 

In the Tribunal’s opinion, “The evidence that most nearly approaches 
Krauch is that pertaining to the preparation for aggressive war. After 
World War I. Germany was totally disarmed. She was stripped of war 
material and the means of producing it. Immediately upon the acquisition 
of power by the Nazis, they proceeded to rearm Germany, secretly and 
inconspicuously at first. As the rearmament programme grew, so also did 
the boldness of Hitler with reference to rearmament. Rearmament took 
the course, not only of creating an army, a navy, and an air force, but also 
of co-ordinating and developing the industrial power of Germany so that its 
strength might be utilised in support of the military in event of war. The 
Four-Year Plan, initiated in 1936, was a plan to strengthen Germany as both 
a military and an economic power, although, in its introduction to the 
German people, the military aspect was kept in the background.” 

Nevertheless the Judgment concluded that: 

“ The evidence does not show that anyone told Krauch that Hitler had a 
plan or plans to plunge Germany into aggressive war. Moreover, the 
positions that Krauch held with reference to the government did not, 
necessarily, result in the acquisition by him of such knowledge. 

“ The I.M.T. stated that, ‘ Rearmament of itself is not criminal under the 
Charter.’ It is equally obvious that participation in the rearmament of 
Germany was not a crime on the part of any of the defendants in this case, 
unless that rearmament was carried out, or participated in, with knowledge 
that it was a part of a plan or was intended to be used in waging aggressive 
war. Thus we come to the question which is decisive of the guilt or 
innocence of the defendants under Counts I and V—the question of know¬ 
ledge. 

“ We have already discussed common knowledge. There was no such 
common know ledge in Germany that would apprise any of the defendants of 
the existence of Hitler's plans or ultimate purpose. 

“ It is contended that the defendants must have known from events trans¬ 
piring within the Reich that what they did in aid of rearmament was preparing 
lor aggressive war. It is asserted that the magnitude of the rearmament 
effort was such as to convey that knowledge. Germany was rearming so 
rapidly and to such an extent that, when viewed in retrospect in the light of 
subsequent events, armament production might be said to impute knowledge 
that it was in excess of the requirements for defence. If we were trying 
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military experts, and it was shown that they had knowledge of the extent of 
rearmament, such a conclusion might be justified. None of the defendants, 
however, was a military expert. They were not military men at all. The 
field of their life-work had been entirely w ithin industry and mostly w ithin the 
narrower field of the chemical industry with its attendant sales branches. 
The evidence does not show that any of them knew the extent to w hich general 
rearmament had been planned, or how far it had progressed at any given 
time. There is likewise no proof of their knowledge as to the armament 
strength of neighbouring nations. Effective armament is relative. Its 
efficacy depends upon the relative strength with respect to the armament of 
other nations against whom it may be used either offensively or defensively.” 

The Tribunal found that the accused Krauch, Schmitz, von Schnitzler and 
ter Meer “ in more or less important degrees, participated in the rearmament 
of Germany by contributing to her economic strength and the production of 
certain basic materials of great importance in the waging of war. The 
evidence falls far short of establishing beyond a reasonable doubt that their 
endeavours and activities were undertaken and carried out with the know¬ 
ledge that they were thereby preparing Germany for participation in an 
aggressive war or wars that had already been planned either generally or 
specifically by Adolf Hitler and his immediate circle of Nazi civil and 
military fanatics.” The evidence against the other accused regarding 
aggressive war was said to be weaker than that against the accused named 
above. 

Having thus dealt with the alleged responsibility of the accused for the 
preparation and initiation of wars of aggression, the Tribunal stated that: 
“ There remains the question as to whether the evidence establishes that any 
of the defendants are guilty of 4 waging a war of aggression ’ within the 
meaning of Article II, 1, (a) of Control Council Law No. 10. This calls 
for an interpretation of the quoted clause. Is it an offence under international 
law for a citizen of a state that has launched an aggressive attack on another 
country to support and aid such war efforts of his government, or is liability 
to be limited to those who are responsible for the formulation and execution 
of the policies that result in the carrying on of such a war ? ” 

On this question the Judgment continued: 

” It is to be noted in this connection that the express purpose of Control 
Council Law No. 10, as declared in its Preamble, was to 4 give effect to the 
terms of the Moscow Declaration of 30th October, 1943, and the London 
Agreement of 8th August, 1945, and the charter issued pursuant thereto.’ 
The Moscow Declaration gave warning that the 4 German officers and men 
and members of the Nazi Party ’ who were responsible for 4 atrocities, 
massacres and cold-blooded mass executions ’ would be prosecuted for such 
offences. Nothing was said in that declaration about criminal liability for 
waging a war of aggression. The London Agreement is entitled an agree¬ 
ment 4 for the prosecution and punishment of the major war criminals of the 
European Axis.’ There is nothing in that agreement or in the attached 
Charter to indicate that the words 4 waging a war of aggression ’, as used in 
Article II (a) of the latter, were intended to apply to any and all persons 
who aided, supported, or contributed to the carrying on of an aggressive 
war; and it may be added that the persons indicted and tried before the 
I.M.T. may fairly be classified as * major war criminals ’ in so far as their 
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activities were concerned. Consistent with the express purpose of the London 
Agreement to reach the ' major war criminals the Judgment of the I.M.T. 
declared that ' mass punishments should be avoided.’ 

“ To depart from the concept that only major war criminals—that is, 
those persons in the political, military, and industrial fields, for example, who 
were responsible for the formulation and execution of policies—may be held 
liable for waging wars of aggression would lead far afield. Under such 
circumstances there could be no practical limitation on criminal responsibility 
that would not include, on principle, the private soldier on the battlefield, the 
farmer who increased his production of foodstuffs to sustain the armed 
forces, or the housewife who conserved fats for the making of munitions. 
Under such a construction the entire manpower of Germany could, at the 
uncontrolled discretion of the indicting authorities, be held to answer for 
waging wars of aggression. That would, indeed, result in the possibility 
of mass punishments. 

“ There is another aspect of this problem that may not be overlooked. 
It was urged before the I.M.T. that international law had theretofore con¬ 
cerned itself with the actions of sovereign states and that to apply the Charter 
to individuals would amount to the application of ex post facto law. After 
observing that the offences with which it was concerned had long been 
regarded as criminal by civilised peoples, the High Tribunal said: ‘Crimes 
against international law are committed by men, not by abstract entities, and 
only by punishing individuals w ho commit such crimes can the provisions of 
international law be enforced.’ The extension of punishment for crimes 
against peace by the I.M.T. to the leaders of the Nazi military and Govern¬ 
ment was, therefore, a logical step. The acts of a government and its 
military power are determined by the individuals who are in control and who 
fix the policies that result in those acts. To say that the government of Ger¬ 
many was guilty of waging aggressive war but not the men w ho were in fact 
the government and whose minds conceived the plan and perfected its 
execution would bean absurdity.(') The I.M.T.. having accepted the prin¬ 
ciple that the individual could be punished, then proceeded to the more 
difficult task of deciding which of the defendants before it were responsible 
in fact. 

“In this case we are faced with the problem of determining the guilt or 
innocence with respect to the w aging of aggressive war on the part of men of 
industry w ho were not makers of policy but who supported their government 
during its period of rearmament and who continued to serve that government 
in the waging of war, the initiation of which has been established as an act of 
aggression committed against a neighbouring nation. Hitier launched his 
war against Poland on 1st September, 1939. The following day France and 
Britain declared war on Germany. The I.M.T. did not determine whether 
the latter were waged as aggressive wars on the part of Germany. Neither 
must we determine that question in this case. We seek only the answer to 
the ultimate question : Are the defendants guilty of crimes against peace by 
waging aggressive war or wars ? Of necessity, the great majority of the 
population of Germany supported the waging of war in some degree. They 
contributed to Germany’s power to resist, as well as to attack. Some 
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reasonable standard must, therefore, be found by which to measure the degree 
of participation necessary to constitute a crime against peace in the waging of 
aggressive war. The I.M.T. fixed that standard of participation high among 
those who lead their country into war. 

“ The defendants now before us were neither high public officials in the 
civil government nor high military officers. Their participation was that of 
followers and not leaders. If we lower the standard of participation to 
include them, it is difficult to find a logical place to draw the line between 
the guilty and the innocent among the great mass of German people. It is, 
of course, unthinkable that the majority of Germans should be condemned as 
guilty of committing crimes against peace. This would amount to a deter¬ 
mination of collective guilt to which the corollary of mass punishment is the 
logical result, for which there is no precedent in international law and no 
justification in human relations. We cannot say that a private citizen shall 
be placed in the position of being compelled to determine in the heat of 
war whether his government is right or wrong, or, if it starts right, when it 
turns wrong. We would not require the citizen, at the risk of becoming a 
criminal under the rules of international justice, to decide that his country 
has become an aggressor and that he must lay aside his patriotism, the 
loyalty to his homeland, and the defence of his own fireside at the risk of being 
adjudged guilty of crimes against peace on the one hand, or of becoming a 
traitor to his country on the other, if he makes an erroneous decision based 
upon facts of which he has but vague knowledge. To require this of him 
would be to assign to him a task of decision which the leading statesmen of 
the world and the learned men of international law have been unable to 
perform in their search for a precise definition of aggression. 

“ Strive as we may, we are unable to find, once we have passed below those 
who have led a country into a war of aggression, a rational mark div iding 
the guilty from the innocent. Lest it be said that the difficulty of the task 
alone should not deter us from its performance, if justice should so require, 
here let it be said that the mark has already been set by that Honourable 
Tribunal in the trial of the international criminals. It was set below the 
planners and leaders, such as Goering, Hess, von Ribbcntrop. Rosenberg, 
Keitel, Frick. Funk. Doenitz, Raeder, Jodi, Scyss-lnquart. and von Neurath, 
who were found guilty of waging aggressive war. and above those whose 
participation was less and whose activity took the form of neither planning 
nor guiding the nation in its aggressive ambitions. To find the defendants 
guilty of waging aggressive war would require us to move the mark w ithout 
finding a firm place in which to reset it. We leave the mark where we find it. 
well satisfied that individuals who plan and lead a nation into and in an 
aggressive war should be held guilty of crimes against peace, but not those 
who merely follow the leaders and whose participations, like those of Speer, 
‘ were in aid of the war effort in the same way that other productive enter¬ 
prises aid in the waging of w'ar.’ (I.M.T. Judgment, Vol. I, p. 330.) ” 

The Tribunal concluded its treatment of Counts I and V with the following 
words which refer specifically to the question of conspiracy : 

“ We w ill now give brief consideration to Count V, which charges partici¬ 
pation by the defendants in the common plan or conspiracy. We have 
accepted as a basic fact that a conspiracy did exist. The question here is 
whether the defendants or any of them became parties thereto. 

D 


4 


40 


CARL KRAUCH 


•' It is appropriate here to quote from the I.M.T. Judgment: 

‘ The Prosecution says, in effect, that any significant participation in 
the affairs of the Nazi Party or Government is evidence of a participation 
in a conspiracy that is in itself criminal. Conspiracy is not defined in 
the Charter. But in the opinion of the Tribunal the conspiracy must 
be clearly outlined in its criminal purpose. It must not be too far 
removed from the time of decision and of action. The planning, to be 
criminal, must not rest merely on the declarations of a party programme, 
such as are found in the 25 points of the Nazi Party, announced in 1920, 
or the political affirmations expressed in Mein Kampf in later years. 
The Tribunal must examine whether a concrete plan to wage war 
existed, and determine the participants in that concrete plan.’ (Vol. I, 
p. 225, I.M.T. Judgment.) 

"In order to be participants in a common plan or conspiracy, it is elemen¬ 
tary that the accused must know of the plan or conspiracy. In this connec¬ 
tion we quote from a case cited by both the Prosecution and Defence, Direct 
Sales Company v. United States, 319 U.S. 703, 63 S. Ct. 1265. In dis¬ 
cussing United Stales v. Falcone, 311 U.S. 205, 61 S. Ct. 204. 85 L. ed. 128, 
the Supreme Court of the United States said : 

‘ That decision comes down merely to this, that one does not become 
a party to a conspiracy by aiding and abetting it, through sales of 
supplies or otherwise, unless he knows of the conspiracy ; and the in¬ 
ference of such knowledge cannot be drawn merely from knowledge 
the buyer will use the goods illegally.’ 

Further along in the opinion it is said with regard to the intent of a seller 
to promote and co-operate in the intended illegal use of goods by a buyer: 
Further along in the opinion it is said with regard to the intent of a seller 
to promote and co-operate in the intended illegal use of goods by a buyer : 

‘ This intent, when given effect by overt act, is the gist of conspiracy. 
While it is not identical with mere knowledge that another purposes 
unlawful action, it is not unrelated to such knowledge. Without the 
knowledge, the intent cannot exist. (United States v. Falcone, supra.) 
Furthermore, to establish the intent, the evidence of knowledge must be 
clear, not equivocal. (Ibid.) This, because charges of conspiracy are 
not to be made out by piling inference upon inference, thus fashioning 
what, in that case, was called a dragnet to draw in all substantive 
crimes.’ 

" Count V charges that the acts and conduct of the defendants set forth 
in Count 1 and all of the allegations made in Count I arc incorporated in 
Count V. Since we have already reached the conclusion that none of the 
detendanis participated in the planning or knowingly participated in the 
preparation and initiation or waging of a war or wars of aggression or 
invasions of other countries, it follows that they are not guilty of the charge of 
being parties to a common plan or conspiracy to do these same things.” 


(ii) The Tribunal's Findings on Counts I and V. 

The Tribunal found the defendants not guilty of the crimes set forth in 
Counts 1 and V. They were, therefore, acquitted under these Counts. 
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(iii) Count II ; Crimes against Property as not Falling within the Concept of 
Crimes against Humanity. 

During the course of the trial, the Tribunal made a ruling w hich it recalled 
in its Judgment in the following words : 

** In response to a motion filed by counsel for the defendants, the Tribunal 
ruled that, as a matter of law, a common plan or conspiracy does not exist 
as to war crimes and crimes against humanity, as these offences are defined 
in Control Council Law No. lO^ 1 ) At the same time, the Tribunal held that 
the acts described in Sections A and B, under Count II of the Indictment, 
would not, as a matter of law, constitute crimes against humanity, since 
they related wholly to alleged offences against properly ; nor would said 
acts constitute war crimes, since they pertained to incidents occurring in 
territory not under the belligerent occupation of Germany. This ruling 
will be further noticed under that part of the Judgment devoted to Count 11 
of the Indictment.” 

In its Judgment the Tribunal, on turning its attention to Count II of the 
Indictment, recalled and expanded upon this ruling : 

“ The offences alleged in Count II are charged, not only as war crimes, 
but also as crimes against humanity. By a ruling entered on 22nd April, 
1948, the Tribunal sustained a motion filed by the defence challenging the 
legal sufficiency of Count II, sub-paragraphs A and B, of the Indictment 
(paragraphs 90 to 96 inclusive), as applied to the charges of plunder and 
spoliation of properties located in Austria and in the Sudetenland of 
Czechoslovakia. The Tribunal ruled that the particulars referred to. even 
if fully established by the proof, would not constitute crimes against 
humanity, as the acts alleged related wholly to offences against property. 
The immediate ruling of the Tribunal was limited to the Skoda-Wetzler and 
Aussig-Falkenau acquisitions then under consideration, but the reasoning 
upon which this portion of the ruling was based is equally applicable to 
Count II of the Indictment in its entirety in so far as crimes against humanity 
are charged. 

“ The Control Council Law recognises crimes against humanity as 
constituting criminal acts under the following definition : 

’ (c) Crimes against Humanity. Atrocities and offences, including 
but not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed against 
any civilian population, or persecutions on political, racial or religious 
grounds whether or not in violation of the domestic laws of the country 
where perpetrated.’ 

“We adopt the interpretation expressed by Military Tribunal IV in its 
Judgment in the case of the United States of America v. Friedrich Flick 
et al. concerning the scope and application of the quoted pros ision in relation 
to offences against property. That Tribunal said : 

‘. . . The “ atrocities and offences ” listed therein, ” murder, 
extermination,” etc., are all offences against the person. Property is 
not mentioned. Under the doctrine of ejusdem generis the catch-all 
words “ other persecutions ” must be deemed to include only such as 

(') On this point see Vol. VI of this series, pp. 5 and 104-10. 








42 


CARL KRAUCH 


affect the life and liberty of the oppressed peoples. Compulsory 
taking of industrial property, however reprehensible, is not in that 
category. It may be added that the presence in this section of the 
words “ against any civilian population ” recently led Tribunal III to 
" hold that crimes against humanity as defined in C.C. Law 10 must 
be strictly construed to exclude isolated cases of atrocity or persecution 
whether committed by private individuals or by governmental authority.” 
(U.S.A. v. Altstoelter et a!., decided 4th December, 1947.) The 
transactions before us, if otherwise within the contemplation of Law 10 
as crimes against humanity, would be excluded by this holding.” 

(Transcript, page 11013.) 

“ In accordance with this view', the other particulars of plunder, 
exploitation, and spoliation, as charged in paragraphs C, D, E, and F of 
Count II of the Indictment, will be considered only as charges alleging the 
commission of war crimes.” 

(iv) Hague Regulations Regarded as Not Applying to the Occupation of 

Austria and the Sudetenland. 

The Judgment went on : 

“It is to be also observed that this Tribunal, in the above-mentioned 
ruling of 22nd April, I94X, further held that the particulars set forth in 
Sections A and B of Count II, as to property in Austria and the Sudetenland. 
would not constitute war crimes, as the incidents occurred in territory not 
under the belligerent occupation of Germany. 

“ We held that, as a state of actual warfare had not been shown to exist 
as to Austria, incorporated into Germany by the Anschluss, or as to the 
Sudetenland. covered by the Munich Pact, the Hague Regulations never 
became applicable. In so ruling, we do not ignore the force of the argument 
that property situated in a weak nation which falls a victim to the aggressor 
because of incapacity to resist should receive a degree of protection equal to 
that in cases of belligerent occupation when actual warfare has existed. 
The Tribunal is required, however, to apply international law as we find it 
in the light of the jurisdiction which we have under Control Council Law 
No. 10. We may not reach out to assume jurisdiction. Unless the action 
may be said to constitute a war crime as a violation of the laws and customs 
of war. we are powerless to consider the charges under our interpretation of 
Control Council Law No. 10. regardless of how reprehensible conduct in 
regard to these property acquisitions may have been. The situation is not 
the same here in view of the limited jurisdiction of this Tribunal, as it 
would be if, for example, the criminal aspects of these transactions were 
being examined by an Austrian or other court with a broader jurisdiction. 

“ In harmony with this ruling, the charges remaining to be disposed 
under Count 11 involve a determination of whether or not the proof sustains 
the allegations of the commission of war crimes by any defendant with 
reference to property located in Poland, France, Alsace-Lorraine, Norway, 
and Russia.” 

(v) The Law Applicable to Plunder and Spoliation. 

The Judgment then continued : 

The pertinent part of Control Council Law No. 10, binding upon this 
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Tribunal as the express law applicable to the case, is Article II. paragraph (1), 
sub-section (b), which reads as follows : 

‘ Each of the following acts is recognised as a crime : 


‘ (b) War Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or customs of war. including but not 
limited to, murder, ill treatment or deportation to slave labour or for 
any other purposes, of civilian population from occupied territory, 
murder or ill treatment of prisoners of war or persons on the seas, 
killing of hostages, plunder of public or private property, wanton 
destruction of cities, towns or villages, or devastation not justified by 
military necessity.’ (Underscoring supplied.) 

“ This quoted provision corresponds to Article 6, Section (h) of the 
Charter of the I.M.T., concerning which that Tribunal held that the criminal 
offences so defined were recognised as war crimes under international law 
even prior to the I.M.T. Charter. There is consequently no violation of 
the legal maxim nullum crimen sine lege involved here. The offence of 
plunder of public and private property must be considered a well-recognised 
crime under international law. It is clear from the quoted provision of the 
Control Council Law that if this offence against property has been committed, 
or if the proof establishes beyond reasonable doubt the commission of other 
offences against property constituting violations of the law's and customs 
of war, any defendant participating therein with the degree of criminal 
connection specified in the Control Council Law must be held guilty under 
this charge of the Indictment. 

“ In so far as offences against property are concerned, a principal codifica¬ 
tion of the laws and customs of w'ar is to be found in the Hague Convention 
of 1907 and the annex thereto, known as the Hague Regulations. 

“ The following provisions of the Hague Regulations are particularly 
pertinent to the charges being considered : 

‘Art.46. Family honour and rights, individual lives and private 
property, as well as religious convictions and practice, must be 
respected. Private property cannot be confiscated. 

‘ Art. 47. Pillage is formally prohibited. 

‘ Art. 52. Neither requisition in kind nor services can be demanded 
from communes or inhabitants except for the necessities of the army ol 
occupation. They must be in proportion to the resources of the 
country, and of such a nature as not to involve the population in the 
obligation of taking part in military operations against their own 
country. 

4 These requisitions and services shall only be demanded on the 
authority of the commander in the locality occupied. 

4 The requisitions in kind shall, as far as possible, be paid for in 
ready money ; if not, a receipt shall be given and the pay ment of the 
amount due shall be made as soon as possible. 

4 Art. 53. An army of occupation can only take possession of the 
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cash, funds, and property liable to requisition belonging strictly to the 
State, depots of arms, means of transport, stores and supplies, and, 
generally, all movable property of the State which may be used for 
military operations. 

‘ All appliances, whether on land, at sea, or in the air adapted for 
the transmission of news, or for the transport of persons or things, 
apart from cases governed by maritime law, as well as depots of arms 
and, generally, all kinds of war material, even though belonging to 
companies or to private persons, are likewise material which may 
serve for military individuals, but they must be restored at the con¬ 
clusion of peace, and indemnities paid for them. 

‘ Art. 55. The occupying State shall be regarded only as administra¬ 
tor and usufructuary of the public buildings, real estate, forests, and 
agricultural works belonging to the hostile State, and situated in the 
occupied country. It must protect the capital of these properties, 
and administer it according to the rules of usufruct.’ 

“ The foregoing provisions of the Hague Regulations are broadly aimed 
at preserving the inviolability of property rights to both public and private 
property during military occupancy. They admit of exceptions of expropria¬ 
tion, use, and requisition, all of which are subject to well-defined limitations 
set forth in the articles. Where private individuals, including juristic 
persons, proceed to exploit the military occupancy by acquiring private 
property against the will and consent of the former owner, such action, 
not being expressly justified by any applicable provision of the Hague 
Regulations, is in violation of international law. 

“ The payment of a price or other adequate consideration does not, 
under such circumstances, relieve the act of its unlawful character. 
Similarly where a private individual or a juristic person becomes a party 
to unlawful confiscation of public or private property by planning and 
executing a well-defined design to acquire such property permanently, 
acquisition under such circumstances subsequent to the confiscation 
constitutes conduct in violation of the Hague Regulations. 

“ These broad principles deduced from the Hague Regulations will, in 
general, suffice Tor a proper consideration of the acts charged as offences 
aga nst properly under Count II. But the follow ing additional observations 
are dso pertinent to an understanding of our application of the law to the 
facts established by the evidence. 

“ Regarding terminology, the Hague Regulations do not specifically 
employ the term ‘ spoliation,’ but we do not consider this matter to be 
one of any legal significance. As employed in the Indictment, the term 
is used interchangeably with the words ‘ plunder ’ and ‘ exploitation.’ It 
may therefore be properly considered that the term ‘ spoliation,’ which 
has been admittedly adopted as a term of convenience by the Prosecution, 
applies to the widespread and systematised acts of dispossession and 
acquisition of property in violation of the rights of the owners which took 
place in territories under the belligerent occupation or control of Nazi 
Germany during World War II. We consider that ’spoliation ’ is synony¬ 
mous with the word ‘ plunder ’ as employed in Control Council Law No. 10, 
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and that it embraces offences against property in violation of the laws and 
customs of war of the general type charged in the Indictment. In that 
sense we will adopt and employ the term spoliation in this opinion as 
descriptive of the offences referred to. 

“ It is a matter of history of which we may take judicial notice that the 
action of the Axis Powers, in carrying out looting and removal of property 
of all types from countries under their occupation, became so widespread 
and so varied in form and method, ranging from deliberate plunder to its 
equivalent in cleverly disguised transactions having the appearance of 
legality, that the Allies, on 5th January, 1943, found it necessary to join in 
a declaration denouncing such acts. The Inter-Allied Declaration was 
subscribed to by seventeen governments of the United Nations and the 
French National Committee. It expressed the determination of the 
signatory nations ‘ to combat and defeat the plundering by the enemy 
powers of the territories which have been overrun or brought under enemy 
control.’ It pointed out that 4 systematic spoliation of occupied or 
controlled territory has followed immediately upon each fresh aggression.’ 
It recited that such spoliation : 

4 . . . has taken every sort of form, from open looting to the most 
cunningly camouflaged financial penetration, and it has extended to 
every sort of property—from works of art to stocks of commodities, 
from bullion and banknotes to stocks and shares in business and 
financial undertakings. But the object is always the same—to seize 
everything of value that can be put to the aggressors’ profit and then 
to bring the whole economy of the subjugated countries under control 
so that they must enslave to enrich and strengthen their oppressors.' 

“ The signatory governments deemed it important, as slated in the 
Declaration, 4 to leave no doubt w hatsoever of their resolution not to accept 
or tolerate the misdeeds of their enemies in the field of property, however 
these may be cloaked, just as they have recently emphasised their determina¬ 
tion to exact retribution from war criminals for their outrages against 
persons in the occupied territories.’ The Declaration significantly concluded 
that the nations making the declaration reserve all their rights : 

4 ... to declare invalid any transfers of, or dealings with, property, 
rights and interests of any description whatsoever which are, or have 
been, situated in the territories which have come under the occupation 
or control, direct or indirect, of the Governments with which they 
are at war, or which belong, or have belonged, to persons (including 
juridical persons) resident in such territories. This warning applies 
whether such transfers or dealings have taken the form of open looting 
or plunder, or of transactions apparently legal in form, even when they 
purport to be voluntarily effected.’ 

"While the Inter-Allied Declaration does not constitute law and could 
not be given retroactive effect, even if it had attempted to include and 
express criminal sanctions for the acts referred to, it is illustrative of the 
view that offences against property of the character described in the 
Declaration were considered by the signatory powers to constitute action 
in violation of existing international law. 

44 In our view, the offences against property defined in the Hague 
Regulations are broad in their phraseology and do not admit of any 
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distinction between ‘ plunder' in the restricted sense of acquisition of 
physical properties, which are the subject matter of the crime, the plunder 
or spoliation resulting from acquisition of intangible property such as is 
involved in the acquisition of stock ownership, or of acquisition of ownership 
or control through any other means, even though apparently legal in form. 

“ We deem it to be of the essence of the crime of plunder or spoliation 
that the owner be deprived of his property involuntarily and against his 
will. From the provisions of the Declaration which we have quoted, it 
becomes apparent that the invalidity or illegality of the transaction does 
not attach, even for purposes of rescission in a civil action, unless the 
transaction can be said to be involuntary in fact. It would be anomalous 
to attach criminal responsibility to an act of acquisition during belligerent 
occupancy When the transaction could not be set aside in an action for 
rescission and restitution. 

“ It is the contention of the Prosecution, however, that the offences of 
plunder and spoliation alleged in the Indictment have a double aspect. It 
is broadly asserted that the crime of spoliation is a * crime against the 
country concerned ir that it disrupts the economy, alienates its industry 
from its inherent purpose, make it subservient to the interest of the occupying 
power, and interferes with the natural connection between the spoliated 
industry and the local economy. As far as this aspect is concerned, the 
consent of the owner or owners, or their representatives, even if genuine, 
does not affect the criminal character of the act.’ In its other aspect it is 
asserted that the crime of spoliation is an otTence ' against the rightful 
owner or owners by taking away their properly without regard to their will. 
" confiscation,” or by obtaining their “ consent ” by threats or pressure.’ 

" We cannot deduce from Articles 46 through 55 of the Hague Regulations 
any principle of the breadth of application such as is embraced in the first 
asserted aspect of the crime of plunder and spoliation. Under the Hague 
Regulations, ‘Private property must be respected’ (Art. 46, Para. 1). 
‘ Pillage is formally prohibited ' (Art. 47) and ‘ Private property cannot 
be confiscated (Art. 46, Para. 2). The right of requisition is limited to 
’ the necessities of the army of occupation,’ must not be out of proportion 
to the resources of the country, and may not be of such nature as to involve 
the inhabitants in the obligation to take part in military operations against 
their country. But with respect to private property, these provisions 
relate to plunder, confiscation, and requisition which, in turn, imply action 
in relation to property committed against the will and without the consent 
of the owner. We look in vain for any provision in the Hague Regulations 
which would justify the broad assertion that private citizens of the nation 
of the military occupant may not enter into agreements respecting property 
in occupied territories when consent of the owner is, in fact, freely given. 
This becomes important to the evaluation of the evidence as applied to 
individual action under the concept that guilt is personal and individual. 
II. in fact, there is no coercion present in an agreement relating to the 
purchase of industrial enterprises or interests equivalent thereto, even 
during time of military occupancy, and if, in fact, the owner’s consent is 
voluntarily given, we do not find such action to be violation of the Hague 
Regulations. The contrary interpretation would make it difficult, if not 
impossible, for the occupying power in time of war to carry out other 


aspects of its obligations under international law, including restoration of 
order to the local economy in the interests of the local inhabitants. (Article 
43, Hague Regulations.) On the other hand, when action by the owner is 
not voluntary because his consent is obtained by threats, intimidation, 
pressure, or by exploiting the position and power of the military occupant 
under circumstances indicating that the owner is being induced to part with 
his property against his will, it is clearly a violation of the Hague Regulations. 
The mere presence of the military occupant is not the exclusive indication 
of the assertion of pressure. Certainly where the action of private 
individuals, including juristic persons, is involved, the evidence must go 
further and must establish that a transaction otherwise apparently legal in 
form was not voluntarily entered into because of the employment of pressure. 
Furthermore, there must be a causal connection between the illegal means 
employed and the result brought about by employing such intimidation. 

” Under this view' of the Hague Regulations, a crucial issue of fact to 
be determined in most of the alleged acts of spoliation charged in Count II 
of the Indictment is the determination of whether owners of property in 
occupied territory were induced to part with their property permanently 
under circumstances in which it can be said that consent was not voluntary. 
Commercial transactions entered into by private individuals which might 
be entirely permissible and legal in time of peace or non-belligerent occupa¬ 
tion may assume an entirely different aspect during belligerent occupation 
and should be closely scrutinised where acquisitions of property are involved, 
to determine whether or not the rights of property, protected by the Hague 
Regulations, have been adhered to. Application of these principles will 
become important in considering the responsibility of members of the 
Vorstand of Farben, who are sought to be charged under the Indictment, 
and who did not personally participate in the negotiations or other action 
leading to the alleged act of spoliation except by virtue of such Vorstand 
membership.” 

(vi) Individual Responsibility for War Crimes. 

Continuing its treatment of Count II, the Tribunal next reiterated the 
principle of individual responsibility for war crimes : 

“ It can no longer be questioned that the criminal sanctions of inter¬ 
national law are applicable to private individuals. The Judgment of 
Miliary Tribunal IV, United States v. Flick (Case No. 5). held : 

4 The question of the responsibility of individuals for such breaches 
of international law as constitute crimes has been widely discussed and 
is settled in part by the Judgment of l.M.T. It cannot longer be 
successfully maintained that international law is concerned only with 
the actions of sovereign states and provides no punishment for 
individuals.’ 

•* We quote further: 

4 Acts adjudged criminal when done by an officer of the government 
are criminal also when done by a private individual. The guilt differs 
only in magnitude, not in quality. The offender in either case is 
charged with personal wrong and punishment falls on the offender in 
propria persona. The application of international law to individuals 
is no novelty.’ 
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" Similar views were expressed in the case of the United States v. Ohlendorf 
(Case No. 9). decided by Military Tribunal II.” 

(vii) Tlic Attitude Taken hy the Tribunal to Certain Defence Pleas. 

The Tribunal then ruled upon a series of Defence pleas, as follows: 

(a) Plea that the Hague Convention does not apply to “ annexed " 
territories. 

“The I.M.T., in its Judgment, found it unnecessary to decide whether, 
as a matter of law, the doctrine of ‘ subjugation ’ by military conquest 
has application to subjugation resulting from the crime of aggressive war. 
The doctrine was held to be inapplicable where there are armies in the 
held still seeking to restore the occupied country to its rightful owners. 
The Hague Regulations do not become inapplicable because the German 
Reich ‘ annexed ' or ' incorporated ’ parts of the occupied territory into 
Germany, as there were, within the field, armies attempting to restore the 
occupied countries to their true owners. We adopt this view. It will therefore 
become unnecessary, in considering the alleged acts of spoliation in Poland 
and Alsace-Lorraine, to consider this distinction which has been urged by 
the Defence."!') 

(b) Pleas Alleging Vagueness and Obsolescence of the Law : Other 
Defence Arguments. 

" One of the general defences advanced is the contention that private 
industrialists cannot be held criminally responsible for economic measures 
which they carry out in occupied territories at the direction of, or with the 
approval of, their government. As a corollary to this line of argument it is 
asserted that the principles of international law in existence at the time of 
the commission of the acts here charged do not clearly define the limits of 
permissible action. It is further said that the Hague Regulations are 
outmoded by the concept of total warfare ; that literal application of the 
laws and customs of war as codified in the Hague Regulations is no longer 
possible ; that the necessities of economic warfare qualify and extinguish 
the old rules and must be held to justify the acts charged in keeping with 
the new concept of total warfare. These contentions are unsound. It is 
obvious that acceptance of these arguments would set at naught any rule 
of international law and would place it within the power of each nation to 
be the exclusive judge of the applicability of international law. It is beyond 
the authority of any nation to authorise its citizens to commit acts in 
contravention of international penal law. As custom is a source of 
international law, customs and practices may change and find such general 
acceptance in the community of civilised nations as to alter the substantive 
content of certain of its principles. But we are unable to find that there has 
been a change in the basic concept of respect for property rights during 
belligerent occupation of a character to give any legal protection to the 
widespread acts of plunder and spoliation committed by Nazi Germany 
during the course of World War II. It must be admitted that there exist 
many areas of grave uncertainty concerning the laws and customs of war, 
but these uncertainties have little application to the basic principles relating 

(*) Concerning this plea, see also Vol. VI of these Reports, pp. 91-3. 
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to the law of belligerent occupation set forth in the Hague Regulations. 
Technical advancement in the weapons and tactics used in the actual waging 
of war may have made obsolete, in some respects, or may have rendered 
inapplicable, some of the provisions of the Hague Regulations having to 
do with the actual conduct of hostilities and what is considered legitimate 
warfare. But these uncertainties relate principally to military and naval 
operations proper and the manner in which they shall be conducted. We 
cannot read obliterating uncertainty into these provisions and phases of 
international law having to do with the conduct of the military occupant 
toward inhabitants of occupied territory in time of war, regardless of how 
difficult may be the legal questions of interpretation and application to 
particular facts. That grave uncertainties may exist as to the status of the 
law dealing with such problems as bombings and reprisals and the like, 
does not lead to the conclusion that provisions of the Hague Regulations, 
protecting rights of public and private property, may be ignored. As a 
leading authority on international law has put it: 

1 Moreover, it does not appear that the difficulties arising out of 
any uncertainty as to the existing law have a direct bearing upon 
violations of the rules of war which have provided the impetus for 
the almost universal insistence on the punishment of war crimes. Acts 
with regard to which prosecution of individuals for war crimes may 
appear improper owing to the disputed nature of the rules in question 
arise largely in connection with military, naval and air operations 
proper. No such reasonable degree of uncertainty exists as a rule in 
the matter of misdeeds committed in the course of military occupation 
of enemy territory. Here the unchallenged authority of a ruthless 
invader offers opportunities for crimes the heinousness of which is not 
attenuated by any possible appeal to military necessity, to the 
uncertainty of the law, or to the operation of reprisals.’ (Lauterpacht. 
The Law of Nations and the Punishment of War Crimes, 1944 British 
Year Book of International Law.) 

“ We find sufiicient definiteness and meaning in the provision of the 
Hague Regulations and find that the provisions which we have considered 
are applicable and operate as prohibitory law' establishing the limits beyond 
which the military occupant may not go.” 

(viii) The Tribunal's Findings on Count 11 

The Tribunal announced the following decision as to the general allega¬ 
tion made in Count II: 

“ With reference to the charges in the present Indictment concerning 
Farben's activities in Poland, Norway, Alsace-Lorraine, and France, we 
find that the proof establishes beyond a reasonable doubt that offences 
against property as defined in Control Council Law No. 10 were committed 
by Farben, and that these offences were connected with, and an inextricable 
part of the German policy for occupied countries as above described. In 
some instances, following.confiscation by Reich authorities, Farben pro¬ 
ceeded to acquire permanent title to the properties thus confiscated. In other 
instances involving 4 negotiations ’ with private owners, Farben proceeded 
permanently to acquire substantial or controlling interests in property 
contrary to the wishes of the owners. These activities were concluded by 






entering territory that had been overrun and occupied by the Wehrmacht, or 
was under its effective control. The action of Farben and its representatives, 
under these circumstances, cannot be differentiated from acts of plunder 
or pillage committed by officers, soldiers, or public officials of the German 
Reich. In those property acquisitions which followed confiscation by the 
Reich, the course of action of Farben clearly indicates a studied design to 
acquire such property. In most instances the initiative was Farben’s. 
In the>e instances in which Farben dealt directly with the private owners, 
there was the ever-present threat of forceful seizure of the property by the 
Reich or other similar measures, such, for example, as withholding licences, 
raw materials, the threat of uncertain drastic treatment in peace-treaty 
negotiations, or other effective means of bending the will of the owners. 
The power of the military occupant was the ever-present threat in these 
transactions, and was clearly an important, if not a decisive factor. The 
result was enrichment of Farben and the building of its greater chemical 
empire through the medium occupancy at the expense of the former owners. 
Such action on the part of Farben constituted a violation of the Hague 
Regulations. It was in violation of rights of private property, protected by 
the Laws and Customs of War, and in the instance involving public property, 
the permanent acquisition was in violation of that provision of the Hague 
Regulations which limits the occupying power to a more usufruct of real 
estate. The form of the transactions were varied and intricate, and were 
reflected in corporate agreements well calculated to create the illusion of 
legality. But the objective of pillage, plunder and spoliation stands out, 
and there can be no uncertainty as to the actual result. 

” As a general defence, it has been urged on behalf of Farben that its 
action in acquiring a controlling interest in the plants factories and other 
interests in occupied territories was designed to, and did, contribute to the 
maintenance of the economy of these territories, and thus assisted in main¬ 
taining one of the objective aims envisaged by the Hague Regulations. In 
this regard it is said that the action was in conformity with the obligation of 
the occupying power to restore an orderly economy in the occupied territory. 
We are unable to accept this defence. The facts indicate that the acquisi¬ 
tions were not primarily for the purpose of restoring or maintaining the local 
economy, but were rather to enrich Farben as part of a general plan to 
dominate the industries involved, all as part of Farben’s asserted “ claim to 
leadership ”, If management had been taken over in a manner that indi¬ 
cated a mere temporary control or operation for the duration of the hos¬ 
tilities, there might be some merit to the defence. The evidence, however, 
shows that the interests which Farben proceeded to acquire, contrary to the 
wishes of the owners, were intended to be permanent. The evidence further 
establishes that the action of the owners was involuntary, and that the trans¬ 
fer w as not necessary to the maintenance of the German army of occupation. 
As the action of Farben in proceedings to acquire permanently property 
interests in the manner generally outlined is in violation of the Hague 
Regulations, any individual who knowingly participated in any such act of 
plunder or spoliation with the degree of connection outlined in Article II, 
paragraph 2 of Central Law No. 10, is criminally responsible thereafter.” 

The following conclusions were announced regarding alleged acts of 
spoliation in specific localities: 
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(i) “ We find that the proof establishes beyond reasonable doubt that 
acts of spoliation and plunder, constituting offences against property as 
defined in Control Council Law No. 10, were committed through Farben 
with respect to three properties located in Poland('). . . . The permanent 
acquisition by Farben of productive facilities or interests therein, and the 
dismantling of plant equipment, was exploitation of territories under 
belligerent occupation in violation of the Hague Regulations." 

(ii) ” We find that offences against property within the meaning of 
Control Council Law No. 10 were committed in the acquisition by Farben 
of property interests in occupied Norway intended to be permanent and 
against the will and without the free consent of the owners."( s ) 

(iii) Of the alleged acts of plunder at the Mulhausen plant and at the 
Strassbourg-Schiltigheim plants in Alsace Lorrainef 3 ): "The violation of 
the Hague Regulations is clear and Farben’s participation therein amply 
proven ", Of the Diedenhofen plant(*) on the other hand : "We find the 
evidence insufficient upon which to predicate any criminal guilt with 
reference to the Diedenhofen plant.” 

(iv) “ The defendants have contended that the Francolor Agreement! 4 ) 
was the product of free negotiations and that it proved beneficial in practice 
to the French interests. We have already indicated that overwhelming 
proof establishes the pressure and coercion employed to obtain the consent 
of the French to the Francolor agreement. As consent was not freely 
given, it is of no legal significance that the agreement may have contained 
obligations on the part of Farben, the performance of which may have 
assisted in the rehabilitation of the French industries. Nor is the adequacy 
of consideration furnished for the French properties in the new corpotalion 
a valid defence. The essence of the offence is the use of the power resulting 
from the military occupation of France as the means of acquiring private 
property in utter disregard of the rights and wishes of the owner. We find 
the element of compulsion and coercion present in an aggravated degree in 
the Francolor transaction, and the violation of the Hague Regulations is 
clearly established.” 

(v) Of the charges of spoliation in the matter of Rhone-Poulencf 6 ): 
“ This conduct of Farben's seems to have been wholly unconnected w ith 
seizure or threats of seizure, expressed or implied, and w hile it may be subject 
to condemnation from a moral point of view, it falls far short of being prool 
of plunder either in its ordinary concept or as set forth in the Hague Regula¬ 
tions, either directly or by implication." 

(vi) “ We are unable to say from the record before us that anv individual 
defendant has been sufficiently connected with completed acts of plunder 
in Russia within the meaning of the Control Council Law.(') 

After declaring these findings and setting out the relevant evidence the 


(■> See pp. 19-20. 

( 2 ) See pp. 20-21. 

( 3 ) See p. 21. 

(*) See p. 21. 

< 4 ) See pp. 21-22. 
(*) Sec pp. 22-23. 
< 7 ) Sec p 23. 
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Tribunal then proceeded to state its findings on Count II relating to the 
accused indi\idually. It prefaced its findings with the following statement: 

" It is appropriate here to mention that the corporate defendant, Farben, 
is not before the bar of this Tribunal and cannot be subjected to criminal 
penalties in these proceedings. We have used the term Farben as descrip¬ 
tive of the instrumentality of cohesion in the name of which the enumerated 
acts of spoliation were committed. But corporations act through indi¬ 
viduals and, under the conception of personal individual guilt to which 
previous reference has been made, the Prosecution, to discharge the burden 
imposed upon it in this case, must establish by competent proof beyond a 
reasonable doubt that an individual defendant was either a participant in 
the illegal act or that, being aware thereof, he authorized or approved it. 
Responsibility does not automatically attach to an act proved to be criminal 
merely by virtue of a defendant's membership in the Vorstand. Conversely, 
one may not utilize the corporate structure to achieve an immunity from 
criminal responsibility for illegal acts which he directs, counsels, aids, 
orders, or abets. But the evidence must establish action of the character 
we have indicated, with knowledge of the essential elements of the crime.” 

The findings regarding the individual accusedf 1 ) are set out below: 

(i) ” Krauch is acquitted of all charges under Count II of the Indictment.” 

(ii) “ We are not convinced beyond reasonable doubt of the guilt of the 
defendant Schmitz in connection with Farben's spoliative activities in 
Poland or Alsace-Lorraine. . . . 

“ Schmitz bore a responsibility for. and knew of, Farben's programme to 
take part in the spoliation of the French dyestuffs industry and, with this 
knowledge, expressly and impliedly authorized and approved it. Schmitz 
must be held guilty on this respect of Count II of the Indictment. . . . 

” We conclude that Schmitz was fully informed of the ramifications of 
the Nordisk-Ketimetall plan, and that his action in expressly or impliedly 
approving Farben’s participation connects him criminally within the meaning 
of Control Council Law No. 10. Schmitz is found guilty under Count II 
of the Indictment.” 

(iii) “ Von Schnitzlcr is found guilty under Count II of the Indictment ”, 
as a result of his activities in connection with acquisitions in Poland and with 
the Francolor agreement. On the other hand, ‘ 4 the evidence does not 
establish von Schnitzler's criminal complicity in the acquisition by Farben 
of properties in Norway, not is it sufficient to warrant conviction in con¬ 
nection w ith the charges of spoliation in Alsace-Lorraine.” 

(iv) Gajewski was “ acquitted of the charges under this Count, as we do 
not consider that it is proved that he took a part in any criminal action 
charged in Count II ”. 

(v) ” We cannot impute criminal guilt to the Defendant Hoerlein from 
his membership in the Vorstand, and he is acquitted of all of the charges 
under Count II of the Indictment.” 

(vi) " Wc find that the proof establishes the guilt of the Defendant Ter 
Meer under Count II of the Indictment beyond reasonable doubt. He 

(’) See p. 23. 
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was prominently connected with the activities of Farben in the acquisition 
of the Polish property and in the Francolor acquisition ” and ” was a guilty 
participant in Farben’s acquisition of the confiscated Mulhouse plant, as he 
knew of and tacitly approved the acquisition.” 

(vii) For his participation in the spoliation in Norway, the Tribunal 
found the accused Buergin “ guilty under Count II of the Indictment.” 

(viii) “ For his connection with, and participation in, the Norwegian enter¬ 
prise, Haefliger is guilty under Count II of the Indictment.” 

(ix) “ The Defendant Ilgner was an active participant in the case of 
spoliation of Norway and must be held guilty under Count II of the 
Indictment. . . 

“ In our view the evidence establishes beyond reasonable doubt the 
Defendant llgner's criminal complicity in the spoliation of Norsk-Hydro, 
and the Defendant Ilgner is guilty under Count II. 

“ We do not find that the evidence establishes beyond reasonable doubt 
any connection of the Defendant Ilgner with the other particulars alleging 
acts of spoliation under Count II.” 

(x) “ Jaehne was fully informed of, and took a consenting part in, Farben’s 
acts of spoliation in the acquisition of” the confiscated Alsace-Lorraine 
oxygen and acetylene plants. “ Jaehne's connection with this matter was 
such that he must be held criminally responsible under this aspect of Count 
II of the Indictment. 

“ There is not sufficient evidence to warrant his conviction under any of 
the other particulars set forth in Count II.” 

(xi) Oster was held guilty under Count II because of his connection w ith 
the Farben activities relating to Norsk-Hydro. 

(xii) Of the connection of the accused Kugler with the Francolor agree¬ 

ment the Tribunal decided : “ While he was not the dominant figure initia¬ 
ting the policies leading to the unlawful acquisitions, he was criminally 
connected with the execution of the entire enterprise and must be held guilty 
under Count II y ✓ 

The defendants von Knieriem, Ambros, Schneider, Kuehne, Lautcn- 
schlaeger. Beutefisch, Mann, Wursler, Duerrfeld, Gatuneau, and von der 
Hcyde were held not guilty under Count II. 

(ix) Count 111 ; Slave Labour 

The Tribunal did not enter into any detailed analysis ol forced labour 
viewed as a war crime. Of the recruitment of such labour from among 
foreign workers, the Judgment states that: ” It is enough to say here that 
the utilization of forced labour, unless done under such circumstances as to 
relieve the employer of responsibility, constitutes a violation of that part 
of Article II of Control Council Law No. 10 which recognizes as war crimes 
and crimes against humanity the enslavement, deportation, or imprisonment 
of the civilian population of other countries ”, and later: ” The use of 
concentration camp labour and forced foreign workers at Auschwitz with the 
initiative displayed by the officials of Farben in the procurement and utiliza¬ 
tion of such labour, is a crime against humanity and. to the extent that 
non-German nationals were involved, also a war crime, to which the slave 
labour programme of the Reich will not warrant the defence of necessity.” 
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Of the employment of prisoners of war, the Tribunal said : “ The use of 
prisoners of war in war operations and in work having a direct relation to 
such operations was prohibited by the Geneva Convention. Under Count III 
the defendants arc charged with violations of this prohibition. To attempt 
a general statement in definition or clarification of the term ‘ direct relation 
to war operations' would be to enter a field that the writers and students of 
international law have found highly controversial. We therefore limit our 
observations to the particular facts presented by this record,” and at an earlier 
point: '• The use of prisoners of war in coal mines in the manner and under 
the conditions disclosed by this record, we find to be a violation of the 
regulations of the Geneva Convention and. therefore, a war crime.” 

(x) The Plea ot Superior Orders or Necessity 
C ontained in the treatment by the Tribunal of Count III is a section headed 
The Defence ot \ecessity which, after recalling that the defendants had 
pleaded this defence and alter referring to the relevant evidence, makes the 
following remarks on the point of law involved : 

” The question remains as to the availability of the defence of necessity 
in a case of this kind. The I.M.T. dealt with an aspect of that subject 
when it considered the effect of Article 8 of its Charter, which provides : 

‘ The fact that the defendant acted pursuant to order of his Govern¬ 
ment or of a superior shall not free him from responsibility, but may be 
considered in mitigation of punishment . . .’. 

“ Concerning the above provision the I.M.T. said : 

' That a soldier was ordered to kill or torture in violation of the 
international law of war has never been recognized as a defence to such 
acts of brutality, though, as the Charter here provides, the order may 
be urged in mitigation of the punishment. The true test , which is found 
in varying degrees in the criminal law of most nations, is not the existence 
oj the order, hut whether moral choice was in fact possible.' (Our 
emphasis). 

Thus the I.M.T. recognized that while an order emanating from a 
superior officer or front the government is not, of itself, a justification for 
the violation of an international law (though it may be considered in mitiga- 
tion), nevertheless, such an order is a complete defence where it is given 
under such circumstances as to afford the one receiving it of no other moral 
choice than to comply therewith. As applied to the facts here, we do not 
think there can be much uncertainty as to what the words ‘ moral choice ’ 
mean. The quoted passages from the I.M.T. Judgment as to the conditions 
that prevailed in Germany during the Nazi era would seem to suggest a 
sufficient answer insofar as this case is concerned. Nor are we without 
persuasive precedents as to the proper application of the rule of necessity 
in the field of ihe law with which w : e are here concerned. 

•The case of the United States v. Flick, etal. (Case 5), tried before Tribunal 
v, mvolved the dominant figure in the German steel and coal industry and 
live of his business associates. They were charged, among other things, 
w ith having been active participants in the slave-labour programme of the 

. a au, The Judgment of the Tribunal reviewed the facts and con¬ 
cluded that four of these defendants were entitled to the benefit of the defence 
of necessity. We quote from that Judgment because the facts therein dis¬ 
closed are strikingly similar to those developed in the trial of this case ■ 
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‘The evidence with respect to this Count clearly establishes that 
labourers procured under Reich regulations, including voluntary and 
involuntary foreign civilian workers, prisoners of war and concentration 
camp inmates, were employed in some of the plants of the Flick Konzern. 
... It further appears that in some of the Flick enterprises prisoners of 
war were engaged in work bearing a direct relation to war operations. 

1 The evidence indicates that the defendants had no actual control ot 
the administration of such programme even where it affected their 
own plants. On the contrary, the evidence shows that the programme 
thus created by the state was rigorously detailed and supervised by the 
state, its supervision even extending into prisoner of war labour camps 
and concentration camp inmate labour camps established and main¬ 
tained near the plants to which such prisoners ol war and concentration 
camp inmates had been allocated. Such prisoners of war camps were 
in charge of the Wehrmacht (Army), and the concentration camp in¬ 
mates labour camps were under the control and supervision of the S.S. 
Foreign civilian labour camps were under camp guards appointed by 
the plant management subject to the approval of state police officials. 
The evidence shows that the managers of the plants here involved did 
not have free access to the prisoner of war labour camps or the con¬ 
centration labour camps connected with their plants, but were allowed 
to visit them only at the pleasure of those in charge. 


* Workers were allocated to the plants needing labour through the 
governmental labour offices. No plant management could effectively 
object to such allocation. Quotas for production were set for industry 
by the Reich authorities. Without labour, quotas could not be filled. 
Penalties were provided for those who failed to meet such quotas. 
Notification by the plant management to the effect that labour was 
needed resulted in the allocation of workers to such plant by the govern¬ 
mental authorities. This was the only way workers could be procured.' 

‘Under such compulsion, despite the misgivings which it appears 
were entertained by some of the defendants with respect to the matter, 
they submitted to the programme and, as a result, foreign workers, 
prisoners of war. or concentration camp inmates became employed in 
some of the plants of the Flick Konzern and in Siemag. Such written 
reports and other documents as from time to time may have been signed 
or initialled by the defendants in connection with the employment of 
foreign slave labour and prisoners of war in their plants were for the 
most part obligatory and necessary to a compliance with the rigid and 
harsh Reich regulations relative to the administration ot its programme. 

‘ The defendants lived within the Reich. The Reich, through its 
hordes of enforcement officials and secret police, was always "present ”, 
ready to go into instant action and to mete out savage and immediate 
punishment against anyone doing anything that could be construed as 
obstructing or hindering the carrying out of governmental regulations 
or decrees.’ 


E 
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' In this case, in our opinion, the testimony establishes a factual 
situation which makes clearly applicable the defence of necessity as 
urged in behalf of the defendants Steinbrinck, Burkart, Kaletsch and 
Terberger.' 

“ Tribunal IV convicted two defendants (Weiss and Flick),' however, 
under the slave-labour Count. The basis for these convictions was the 
active solicitation of Weiss, with the knowledge and approval of Flick, of 
an increase in their firm's freight-car production, beyond the requirements 
of the government's quota, and the initiative of Weiss in securing an alloca¬ 
tion of Russian prisoners of war for use in the work of manufacturing such 
increased quotas. With respect to these activities the Tribunal concluded 
that Weiss and Flick had deprived themselves of the defence of necessity, 
saying: 

‘The war efTort required all persons involved to use all facilities to 
bring the war production to its fullest capacity. The steps taken in this 
instance, however, were initiated not in governmental circles but in the 
plant management. They were not taken as a result of compulsion or 
fear, but admittedly for the purpose of keeping the plant as near capacity 
production as possible.' 

“ We have also reviewed the Judgment of the General Tribunal of the 
Military Government of the French Zone of Occupation in Germany, 
dated 30th June, 1948, in which Hermann Roechling was convicted of parti¬ 
cipation in the slave-labour programme. That Judgment recites that said 
Roechling was ‘ present at several secret conferences with Goering in 1936 
and 1937 that in 1940 he ‘accepted the positions of plenipotentiary- 
general for the steel plants of the departments of the Moselle and of Meurthc- 
et-Moselle Sud ; ’ that, ‘ stepping out of his role of industrialist, after having 
demanded high administrative and leading positions concerning the steel 
exploitation of the Reich,’ he became ‘ dictator for iron and steel in Germany 
and the occupied countries that in 1943 said Roechling also ‘lavished 
advice on the Nazi Government in order to utilize the inhabitants of occupied 
countries for the war effort of the Reich ; ’ that he ‘ sent to the Nazi leaders 
in Berlin a memorandum requesting that he obtain the utilization of Belgian 
labour in order to develop German industry : ’ that he ‘suggests in this con¬ 
nection that youths of 18 to 25 should be drafted to obligatory work under 
German command—which would mean the utilization of approximately 
200,000 persons ; ’ that he also * requested that negotiations be started 
immediately in order to obtain a considerable number of Russian youths of 
about 16 years of age for labour in the iron industry ; ’ that he ‘ requested 
the taking of a general census of French, Belgian and Dutch youths in order 
to force them to work in war plants or to draft them into the Wehrmacht 
together with the promulgation of a law which would make work obligatory 
in the occupied countries and that he also * incited the Reich authorities 
in the most insidious manner to employ inhabitants of occupied countries 
and P.O.W.s in armament work, with complete disregard of human dignity 
and the terms of the Hague Convention.’ Two defendants were acquitted 
and two others convicted by the French Tribunal. The latter—von Gcm- 
•ningen and Rodenhauser—were found guilty as co-authors and accom¬ 
plices to the above-described illegal employment of prisoners of war and 
deportees by Hermann Roechling, and to his encouragement of illegal 
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punishments meted out to said involuntary labourers. Said illegal punish¬ 
ments were imposed by a summary court organized, in agreement with the 
Gestapo, by von Gemmingen and Rodenhauser in the Roechling plant, of 
which they were both directors. It is thus made clear that the defence of 
necessity could not have been successfully invoked on behalf of either of the 
said named defendants. Concerning the acquitted defendants, Ernst 
Roechling and Albert Maier, the High Tribunal expressly said that the evi¬ 
dence did not establish that either of them exercised initiative in connection 
with the slave-labour programme. 

“ It is plain, therefore, that Hermann Roechling, von Gemmingen, and 
Rodenhauser, like Weiss and Flick, were not moved by a lack of moral 
choice but, on the contrary, embraced the opportunity to take full advantage 
of the slave-labour programme. Indeed, it might be said that they were, to a 
very substantial degree, responsible for broadening the scope of that repre¬ 
hensible system. 

“ From a consideration of the I.M.T., Flick, and Roechling Judgments, we 
deduce that an order of a superior officer or a law or governmental decree 
will not justify the defence of necessity unless, in its operation, it is of a 
character to deprive the one to whom it is directed of a moral choice as to 
his course of action. It follows that the defence of necessity is not available 
where the party seeking to invoke it was, himself, responsible for the 
existence or execution of such order or decree, or where his participation 
went beyond the requirements thereof, or was the result of his own initiative.” 

(xi) The Tribunal's Findings on Count III 

The Tribunal stated : “ We are of the opinion that the evidence fails short 
of establishing the guilt of any of the defendants on paragraph 131 of the 
Indictment which charged that ‘ Poison gases . . . manufactured by Farben 
and supplied by Farben to officials of the S.S. were used throughout 
Europe.’ ” 

Again, of the allegation made in paragraph 131 that “. . . various 
deadly pharmaceuticals manufactured by Farben and supplied by Farben to 
officials of the S.S. were used in experimentations upon . . . enslaved persons 
in concentration camps throughout Europe. Experiments on human beings 
(including concentration camp inmates) w ithout their consent were conducted 
by Farben to determine the effect of . . . vaccines and related products,” 
the Tribunal declared that: “ Applying the rule that where from credible 
evidence two reasonable inferences may be drawn, one of guilt and the other 
of innocence, the latter must prevail, we must conclude that the Prosecution 
has failed to establish that part of the charge here under consideration.” 

The Tribunal found the following guilty on Count III as a whole : Krauch, 
Duerrfeld, Ambros, Buetefisch, and ter Meer. 

The following were Jteld not guilty on Count III : Gajewski, Hoerlein, 
Buergin, Jaehne, Kuehne, Lautenschlager, Schneider, Wufster, Schmitz, 
von Schnitzler, von Knieriem, Haefliger, (Igner, Mann, Ostcr, Gattineau, 
von der lleyde, and Kugler. 

(xii) Count IV ; Membership of a Criminal Organisation 

The Tribunal’s treatment of Count IV includes the following passage : 

“ Article II, 1, ( d ) of Control Council Law No. 10 provides that: 

“‘1. Each of the following acts is recognized as a crime : . . . 
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‘ ((/) Membership in categories of a criminal group or organization 
declared criminal by the International Military Tribunal.’ 

“ Article 10 of the Charter of the I.M.T. provides : 

‘ In cases where a group or organization is declared criminal by the 
Tribunal, the competent national authority of any Signatory shall have 
the right to bring individuals to trial for membership therein before 
national military or occupation courts. In any such case, the criminal 
nature of the group or organization is considered proved and shall not 
be questioned.’ 

" In dealing with the S.S. the I.M.T. treated as included therein all persons 
who had been officially accepted as members of any of the branches of said 
organization, except its so-called riding units. The Tribunal declared to be 
criminal those groups of said organizations w hich were composed of members 
who had become or remained such with knowledge that such groups were 
being used for the commission of war crimes or crimes against humanity 
connected with the war, or who had been personally implicated as members 
of said organization in the commission of such crimes. Specifically excluded 
from the classes of members to which the Tribunal imputed criminality, 
however, were those persons who were drafted into membership by the 
State in such a way as to give them no choice in the matter and who had 
committed no such crimes and those persons who had ceased to belong to any 
of said organizations prior to 1st September, 1939. 

“The I.M.T. said : 

‘ A criminal organization is analogous to a criminal conspiracy in 
that the essence of both is co-operation for criminal purposes. There 
must be a group bound together and organized for a common purpose. 
The group must be formed or used in connection with the commission 
of crimes denounced by the Charter. Since the declaration with respect 
to the organizations and groups will, as has been pointed out, lix the 
criminality of its members, that definition should exclude persons who 
had no knowledge of the criminal purposes or acts of the organization 
and those who were drafted by the State for membership, unless they 
were personally implicated in the commission of acts declared criminal 
by Article 6 of the Charter as members of the Organization. Member¬ 
ship alone is not enough to come within the scope of these declarations.’ 

“ Finally, the I.M.T. made certain recommendations, from which we 
quote: 

* Since declarations of criminality which the Tribunal makes w ill be 
used by other courts in the trial of persons on account of their member¬ 
ship in the organizations found to be criminal, the Tribunal feels it 
appropriate to make the following recommendations : . . . 

* 2. Law No. 10, to which reference has already been made, leaves 
punishment entirely in the discretion of the trial court even to the extent 
of inflicting the death penalty. The De-Nazification Law of 5th 
March, 1946, however, passed for Bavaria, Greater-Hesse, and Wurt- 
tembcrg-Baden, provides definite sentences for punishment in each type 
of offence. The Tribunal recommends that in no case should punish¬ 
ment imposed under Law No. 10 upon any members of an organization 
or group declared by the Tribunal to be criminal exceed the punishment 
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fixed by the De-Nazification Law. No person should be punished 
under both laws.’ 

“ For having actively engaged in the National Socialist tyranny in the 
S.S., the De-Nazification Law of 5th March, 1946, for Bavaria, Greater- 
Hesse and Wurttemberg-Baden, fixes a maximum penalty of internment in 
a labour camp for a period of not less than two nor more than ten years in 
order to perform reparations and reconstruction work, against which political 
internment after 8th May, 1945, may be taken into account. There are also 
provisions for confiscation of property and deprivation of civil rights. 

“ In its Preliminary Brief the Prosecution says that ‘ it seems totally 
unnecessary to anticipate any contention that intelligent Germans, and in 
particular persons who were S.S. members for a long period of years, did not 
know that the S.S. was being used for the commission of acts " amounting 
to war crimes and crimes against humanity . . ." ’ This assumption is not, 
in our judgment, a sound basis for shifting the burden of proof to a defendant 
or for relieving the Prosecution from the obligation of establishing all of the 
essential ingredients of the crime. Proof of the requisite knowledge need not, 
of course, be direct, but may be inferred from circumstances duly established. 

“ Tribunal II in passing upon the question of the guilt of the Defendant 
Scheide on a charge of membership in the S.S. in the case of the United States 
v. Pohl, et al (Case No. 4), said : 

4 The defendant admits membership in the S.S., an organisation 
declared to be criminal by the Judgment of the International Military 
Tribunal, but the Prosecution has offered no evidence that the defendant 
had knowledge of the criminal activities of the S.S., or that he remained 
in the organisation after September, 1939, with such knowledge, or that 
he engaged in criminal activities while a member of such organisation. 

‘Therefore the Tribunal finds and adjudges that the defendant 
Rudolf Scheide is not guilty as charged in Count VI of the Indict¬ 
ment 

Speaking specifically of the accused Schneider, the Tribunal continued : 

“ The defendant Schneider was a sponsoring member of the S.S. from 1933 
until 1945. As such member his only direct contact with said organisation 
arose out of the payment of dues. 

“ After quoting from that part of the I.M.T. Judgment in w hich the matter 
of criminal responsibility for membership in the S.S. w as discussed. Tribunal 
III in the case of the United States v. Alstoetter et al. (Case No. 3).(‘) 
transcript page 10906, in the course of its opinion said : * It is not believed 
by this Tribunal that a sponsoring membership is included in this definition ’. 
We are not disposed to disagree with that conclusion.” 

Of the defendant Buetefisch, the Judgment slates : 

“ In the appraisal of the defendant’s status in the S.S., the Prosecution 
attaches much significance to his intimate relationship to Kranefuss and the 
latter’s close affiliation with Himmler and his Circle of Friends. It appears 
that the defendant became a member of this Circle about the same time that 
he w as made an honorary leader of the S.S. and that he was a regular attendant 


C) See Vol. VI of these Reports, pp. 1-110. 
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at the meetings of the Circle, including one occasion when the entire member¬ 
ship was the" guest of Himmler at his field headquarters in East Prussia. 
Concerning these meetings of the Himmler Circle, Tribunal IV in Case 5 
(U.S. v. Flick et al. ( 1 ) after fully considering the character and activities 
of that group, including the part played by Kranefuss therein, said : 

• We do not find in the meetings themselves the sinister purposes 
ascribed to them by the Prosecution ... so far we see nothing criminal 
or immoral in the defendant’s attendance al these meetings. 

' As a group (it could hardly be called an organisation) it played no 
part in formulating any of the policies of the Third Reich.’ 

“ The Prosecution calls attention to the fact, however, that the Circle 
of Friends contributed more than a million Reichsmarks annually to the S.S. 
during each of the years 1941, 1942, and 1943, and that 100,000 of each 
of these gifts came from Farben, through the defendants Schmitz and Buete- 
fisch. These facts, if established, would only be material to the charge here 
under consideration as lending to show, in connection with other facts, that 
Buetefisch had knowledge of the criminal purposes or acts of the S.S. at the 
time he became or during the period that he remained a member—if he was, 
in fact, a member. In other words, it is first necessary for us to determine 
whether the defendant was a member of the S.S. in the sense contemplated 
by the l.M.T. when it held such membership to be criminal. Unless and 
until it is first ascertained that the defendant was a member in the accepted 
sense, we are unconcerned with the question as to whether he had knowledge 
of the criminal activities of the organisation. 

“ The exhaustive opinion of the Supreme Spruchkammer Court of Hamm, 
rendered in affirming the case in which Baron von Schrceder was convicted 
for honorary membership in the S.S., had been cited and relied upon by the 
Prosecution. The factual distinction between the case with which we are 
presently concerned and that of von Schrceder is clearly disclosed by the 
opinion above referred to. In noticing the character of von Schroeder’s 
relationship to the S.S., the Supreme Spruchkammer Court said: 

‘ At the Reich Party Meeting in 1936 he (von Schrceder) was told 
orally by Himmler that he had been accepted as an honorary member 
with the rank of Standarlenfuchrer by the Allgemeine (General) S.S. 

‘ The defendant after his acceptance into the Allgemeine S.S. as an 
honorary member received, as is admitted by the appellant, a member¬ 
ship number, paid regularly his membership dues, was promoted to 
S.S. Oberfuehrer in 1939 and S.S. Brigadefuchrer in 1941, showed up 
at special occasions wearing the uniform of his rank, although he never 
participated in any S.S. duties and was not assigned to any definite 
S.S. unit, but was registered with the Staff as an assigned leader.’ 

11 As distinguished from von Schroeder, who appeared at special occasions 
in the uniform of his rank, the defendant Buetefisch consistently refused to 
procure a uniform in the face of positive demands that he do so. This 
circumstance, when coupled with the other significant reservations which the 
defendant imposed and consistently maintained when and after he accepted 
honorary membership, would seem to place him in an entirely different 
category from that of von Schroeder. 

C) See Vol. IX of these Reports, pp. 1-59. 
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" We do not attach any special significance to the fact that the defendant 
was classified as an honorary member, but we are of the opinion that the 
defendant’s status in the organisation must be determined by a consideration 
of his actual relationship to it and its relationship to him. Membership in 
an organisation ordinarily involves, reciprocally, rights, privileges, and bene¬ 
fits accruing to the member from the organisation and corresponding duties, 
obligations, and responsibilities flowing to the organisation from the member. 
One of the advantages to be gained by an organisation from having so-called 
honorary members is the added prestige accruing to it front having prominent 
personages identified with it. This point was emphasised by the Supreme 
Spruchkammer in dealing with von Schroeder, but even that benefit is 
negatived here by the showing of the refusal of Buetefisch to attend the 
organisation’s functions and to wear its insignia. 

“ We are constrained to hold that the evidence does not establish beyond 
a reasonable doubt that the defendant Buetefisch was a member of an 
organisatidn declared to be criminal by the Judgment of the l.M.T.” 

The Tribunal concluded its consideration of the accused von der Heyde’s 
responsibility under Count IV with these words: 

“ In dealing with the S.D., the l.M.T. included ‘ all local representatives 
and agents, honorary or otherwise, whether they were technically members 
of the S.S. or not', and concluded that said organisation was criminal. 
In this case, however, von der Heyde is charged, specifically, with membership 
in the S.S., not the S.D., and the burden is on the Prosecution to establish 
that fact. There was no showing that membership in the S.S. was a neces¬ 
sary prerequisite to membership in the S.D. The Judgment of the l.M.T. 
indicates otherwise and treats these groups as separate, though related, 
organisations. 

“ Taking into account that the only definitely established affiliation of the 
defendant was with the non-culpable Riding Unit of the S.S. and that the 
evidence tending to show that he subsequently became a member of the 
General S.S. arises wholly out of the innocuous incidents connected with his 
efforts to obtain a marriage licence, we must conclude that the guilt of the 
defendant von der Heyde under Count IV has not been satisfactorily 
established.” 

(xiii) The Tribunal's Findings on Count IV. 

It may be convenient to quote the Tribunal’s words reiteraling its findings 
on this Count: 

► . 

“ The defendants Schneider, Buetefisch and von der Heyde are acquitted 
of the charges contained in Count IV of the Indictment.” 

(xiv) Judge Herbert's Statement and Opinions. 

Judge Paul M. Herbert signed the Judgment of the Tribunal subject to 
reservations made immediately before the pronouncement of sentences by 
the President of the Tribunal: 

“ I concur in the result reached by the majority under Counts 1 and V of 
the Indictment acquitting all of the defendants of crimes against peace, but 
I wish to indicate the following: The Judgment contains many statements 
with which I do not agree and in a number of respects is at variance with my 
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reasons for reaching the result of acquittal. I reserve the right, therefore, to 
tile a separate concurring opinion on Counts I and V.(') 

•• As to Count 111 of the Indictment, 1 respectfully dissent from that 
portion of the Judgment which recognises the defence of necessity as 
applicable to the facts proven in this case. It is my opinion, based on the 
evidence, that the defendants have not established the defence of necessity. 

1 conclude from the record that Farben, as a matter of policy, with the 
approval of the T.E.A. and the members of the Vorstand, willingly co¬ 
operated in the slave-labour programme, including utilisation of forced 
foreign workers, prisoners of war, and concentration camp inmates, because 
there" was no other solution to the manpower problems. As one of the 
defendants put it in his testimony, Farben did not object because ‘ we simply 
did not have enough workers any longer'. It was generally known by the 
defendants that slave labour was being used on a large scale in the Farben 
plants, and the policy was tacitly approved. It was known that concentra¬ 
tion camp inmates were being used in construction at the Auschwitz Buna 
plant, and no objection was raised. Admittedly, Farben would have pre¬ 
ferred German workers rather than to pursue the policy of utilisation of 
slave labour. Despite this fact, and despite the existence of a reign of terror 
in the Reich, 1 am. nevertheless, convinced that compulsion to the degree of 
depriving the defendants of moral choice did not in fact operate as the con¬ 
clusive cause of the defendants' actions, because their will coincided with the 
governmental solution of the situation, and the labour was accepted out of 
desire to, and the only means of, maintaining war production. 

“ Having accepted large-scale participation in the programme and, 
in many instances, having exercised initiative in obtaining workers, Farben 
became inevitably connected with its operation, with all the discriminations 
and human misery which the system of detaining workers in a state of 
servitude entailed. The cruel and inhuman regulations of the system had 
to be enforced and applied in the working of slave labour. The system 
demanded it. Efforts to ameliorate the condition of the workers may 
properly be considered in mitigation, but I cannot accept the view that persons 
in the positions of power and influence of these defendants should have gone 
along with the slave-labour programme. 

‘ Those who knowingly participated in and approved the utilisation of 
slave labour within the Farben organisation should bear a serious respon¬ 
sibility as being connected with and taking a consenting part in war crimes 
and crimes against humanity, as recognis’d in Control Council Law No. 10. 

1 concur in the conviction of those defendants who have been found 
guilty under Count 111. but the responsibility for the utilisation of slave labour 
and all incidental toleration of mistreatment of the workers should go much 
further and should, in my opinion, lead to the conclusion that all of the defen¬ 
dants in this case are guilty under Count III, with the exception of the defen¬ 
dants von der Heyde, Gattineau, and Kugler, who were not members of 
the Vorstand. I. therefore, dissent as to this aspect of Count 111. and reserve 
the right to file a dissenting opinion with respect to that part of the Judgment 
devoted to Count 111."! 1 ) 


t‘) At the time of going to press, this opinion had not been filed. 
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(xv) Sentences. 


The sentences imposed were all terms of imprisonment. Each convicted 
man was allowed credit for periods of time already spent in custody and 
this involved for llgner and Kugler immediate release since the sentences 
imposed were less than the time already spent in prison. 

The sentences imposed were as follows : 


Carl Krauch 
Hermann Schmitz 
Georg von Schnitzler 
Fritz ter Mecr .. 

Otto Ambros 
Ernst Buergin 
Heinrich Buetefisch 
Paul Haeffiger 
Max llgner 
Friedrich Jaehne 
Heinrich Oster .. 
Walter Duerrfeld 
Hans Kugler 

At the time of going to press 
by the Military Governor. 


. Six years. 

. Four years. 

. Five years. 

Seven years. 

. Eight years. 

Two years. 

. Six years. 

Two years. 

. Three years. 

One and one-half years. 

. Two years. 

Eight years. 

One and one-half years, 
sentences had not been confirmed 


B. NOTES ON THE CASE 

1. ECONOMIC OFFENCES AS WAR CRIMES 

The Tribunal’s general treatment of Count II of the Indictment is referred 
to in the notes to the Krupp Trial, later in this volume.! 1 ) 

2. HAGUE CONVENTION NO. IV NOT APPLICABLE TO THE OCCUPATION' OF 

AUSTRIA AND THE SUDETENLANI) 

The Tribunal acting in the I.G. Farben Trial ruled that, whatever were 
the moral rights involved, it had no jurisdiction to try offences against 
property committed in Austria or the Sudetenland ; such acts “ would not 
constitute w f ar crimes, as the incidents occurred in territory not under the 
belligerent occupation of Germany.”!'-) 

While not slating its reasons for so deciding, the Tribunal which 
conducted the Krupp Trial held that it had no jurisdiction to try an alleged 
offence involved in the acquisition of the Berndorfer plant in Austria by the 
Krupp firm.! 3 ) A dissenting opinion by Judge Wilkins took the opposite 
view on the ground that the act, if proved, would constitute a war crime ; 
the International Military Tribunal had held that ” The invasion of Austria 
was a premeditated aggressive step ” and had found that the laws and 
customs of war were applicable to Bohemia and Moravia which, according 
to Judge Wilkins, were occupied by the Germans in a manner sufficiently 
similar to that used in Austria to make the same laws and customs applicable 
to that country.! 4 ) 


( l ) See pp. I59-I6A. 
< ! ) See p. 42. 
t 3 ) See p. 140. 

( 4 ) See pp. 151-153. 
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The International Military Tribunal has taken the view that crimes 
against humanity were committed in Austria. For instance, of the accused 
von Schirach its Judgment said : 

“Von Schirach is not charged with the commission of war crimes in Vienna, 
only with the commission of crimes against humanity. As has already been 
seen, Austria was occupied pursuant to a common plan of aggression. Its 
occupation is, therefore, a ‘ crime within the jurisdiction of the Tribunal, 
as that term is used in Article 6 ( c ) of the Charter. As a result, murder, 
extermination, enslavement, deportation and other inhuman acts and 
‘ persecution on political, racial or religious grounds in connection with 
this occupation constitute a crime against humanity under that Article. ( l ) 
The Tribunal before which the l.G. Farben Trial was held, however, 
adopted the ruling of Military Tribunal IV in its Judgment in the Flick 
Trial concerning the scope and application of Control Council Law No. 10, 
Article 11 (c) (< Crimes Against Humanity), in relation to offences against 
property. The ruling referred to laid down in effect that offences against 
industrial property could not constitute crimes against humanity.(-) 

3. CRIMES AGAINST PEACE 

See p. 168. 

4. MEMBERSHIP IN CRIMINAL ORGANISATIONS 

In its Judgment, the Tribunal set out the law, as laid down by the 
International Military Tribunal, relating to membership in criminal organisa¬ 
tions and proceeded to apply that law to three accused, arriving at the final 
finding of not guilty as to each. The Tribunal’s reasoning is not analysed 
here, since the whole question of membership will receive treatment in 
Volume XIII of this series. 

5. THE PLEA THAT THE INTERNATIONAL LAW APPLYING TO ECONOMIC OFFENCES 
IN OCCUPIED TERRITORIES IS VAGUE AND OBSOLETE 
Considerable reliance was placed by the Defence in the Flick, l.G. Farben 
and Krupp Trials on the argument that the international law relating to 
economic offences in occupied territories is vague and largely uncodified 
and has been rendered obsolete by the coming of “ total w'ar,” which 
includes a highly developed economic warfare. 

Thus the Defence in the Krupp Trial claimed that: 

“ The judgment by legal standards of cases of spoliation is extraordinarily 
difficult, because there is not either in the Hague Rules of Land Warfare, 
in literature, in the judgments so far pronounced in Nuremberg, in the 
Indictments or in the Prosecution Trial Briefs any clear definition of the 
concept of spoliation either from the point of view of penal law or from 
that of International Law. . . . 

“ The provisions of the Hague Rules of Land Warfare can be interpreted 
only in light of the development of modern warfare. 

“ From this it follows that, when private property and particularly 
industrial works in occupied territories are concerned, the provisions of the 

(■) British Command Paper, Cmd. 6964, p. 111. 

(*) See pp. 41-42 of the present volume and pp. 48-51 of Vol. IX. 
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Hague Rules of Land Warfare of 1907 cannot be applied literally. Every 
kind of law, and thus especially International Law, depends on historical 
development, which might result in their relaxation or in the restriction 
of their scope. . . . 

“ It can be stated now that the case of total war and the occupation of 
entire countries was not provided for by the Hague Rules of Land Warfare... 

“ There are in total economic war not only the purely military necessities 
and interests of the army of occupation, but these conceptions extend also, 
as ‘ necessities of the war,’ to economic necessities and interests. Economic 
and military necessities can no longer be separated and in total war they go 
hand in hand. Certainly this consequence is hard for the private property 
and the factories of the occupied territories. But is it not much harder, 
and much sadder, that through the blockade and air raids, although the 
Hague Regulations for Land Warfare include the civilian population, 
total war lets women and children hunger and die ? . . . 

“ If one fails to find a clear definition in the books on international law 
of the * requirements of war ’ which the Hague Rules on Land Warfare 
mentions, one should not be amazed since these books were written before 
we knew total war.” 

The Defence in the l.G. Farben Trial presented a somewhat similar 
argument. Counsel quoted the following passage from the Judgment of 
the International Military Tribunal: 

“ These orders, then, prove Doenitz is guilty of a violation of the 
protocol.! ’) 

“ In view of all of the facts proved and in particular of an order of the 
British Admiralty announced on 8th May, 1940, according to which all 
vessels should be sunk at sight in the Skaggerrak, and the answers to 
interrogatories by Admiral Nimitz stating that unrestricted submarine 
warfare was carried on in the Pacific Ocean by the United States from the 
first day that nation entered the war, the sentence of Doenitz is not 
assessed on the ground of his breaches of the international law of submarine 
warfare.”! 2 ) 

Counsel continued: 

“ This sentence states nothing less than that a violation of international 
law cannot be punished if former enemy countries committed an analagous 
violation of international law, even if merely towards an ally of Germany. 
What is the legal significance of such a statement ? Obviously, it does not 
assert that the violation of international law committed by both sides proves 
the existence of a usage which invalidated the violated international treaty, 
because it is expressis verbis stated that international law was violated, 
and the opinion of the Tribunal is laid down as to how proper conduct in 
accordance with international law could have been observed. On the 
contrary, it asserts that the objection ‘ tu quoque ’ is, of course, 
admissible. . . . 

“The decision in the case of Doenitz has, moreover, a further special 
significance for the present trial. The acquittal of Doenitz acknowledges 

!*) I.e., the Naval Protocol of 1936. 

(*) See British Command Paper, Cmd. 6964, p. 109. 
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that total war was carried on at sea. The same applies to the warinthe 
air Goering was not indicted before the International Military Tribuna 
because as cJneraliss,mo of the German Luftwaffe, he led the 
of fighter aircraft in the German air offensive against England m l940, 
although in this case too violations were committed against the Hague 
Regulations or Land Warfare. . . . Le„ all offences committed in the war 
at sea or in the air in the interests of waging total war were not utcluded in 
the Indictment, because the Allies committed the same offences. 

Counsel quoted, inter alia , the following passage from The International 
Economic Law of Belligerent Occupation , by E. H. Fielchenfeld : 

“ If one considers the treatment now meted out to enemy property and 
civilians in belligerent countries and in naval warfare, one is driven towards 
the conclusion that the protection of civilians in occupied regions provided 
by the Hague Regulations is becoming a limited survival rather than the 
expression of universal trends and practices. 

“ Thus, ” said counsel, “ the trained observer could not but be uncertain 
in his legal conclusions and, in view of the practice of total war now being 
introduced by the nations on both sides, could not be conscious of wrong¬ 
doing if he acquiesced in the instructions and methods ol the government 
in order to exploit the economic potential of the occupied territories. 

Defence counsel wound up his argument on this point as follows 
If the Hague Convention is applied literally, then the occupying power 
would have to make of the occupied territories a paradise where the individual 
enjoys freedom of person and property, a condition unknown either to the 
occupying or to the occupied state since the change over to the totalitarian 
system.” 

The attitude of the Prosecution was indicated in the following words 
taken from their closing speech in the Krupp Trial: 

“ It is, of course, true that the laws and customs of war can be and are, 
from time to time, modified in the light of the actual practices followed by 
civilised nations generally. But it does not follow from the fact that in 
this last war on both sides bombs were dropped and torpedoes fired in far 
greater volume than ever before in history, that Germany was entitled 
unilaterally to abrogate the laws of war relating to belligerent occupation. . .. 

“ It has also been suggested that international law is a vague and 
complicated thing and that private industrialists should be given the benefit 
of the plea of ignorance of the law. Whatever weight, if any, such a 
defence might have in other circumstances and with other defendants, we 
think it would be quite preposterous to give it any weight in this case. We 
are not dealing here with small businessmen, unsophisticated in the ways 
of the world or lacking in capable legal counsel. Krupp was one of the 
great international industrial institutions with numerous connections in 
many countries, and constantly engaged in international commercial 
intercourse. As was said in the Judgment in the Flick case, 

' . . . responsibility of an individual for infractions of international 
law is not open to question. In dealing with property located outside 
his own state, he must be expected to ascertain and keep within the 
applicable law.’ 
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It is quite true, of course, that in the field of international law, just 
as in domestic law, many questions can be asked on which there is much 
to be said on both sides. But the facts established by the record here fall 
clearly within the scope of the laws and customs of war, and the language 
of the Hague Conventions, and we think there is no lack of charity in holding 
the directors of the Krupp firm to a knowledge of their clear intendment.” 

The United States Military Tribunal trying the LG. Farben Trial has 
shown a willingness to admit that changing international custom may 
render a rule of law obsolete and so take away its obligatory nature. ” As 
custom is a source of international law, customs and practices may change 
and find such general acceptance in the community of civilised nations as 
to alter the substantive content of certain of its principles.”! 1 ) “ Technical 
advancement in weapons and tactics used in the actual waging of war ” 
may have rendered obsolete or inapplicable certain rules relating to ” the 
actual conduct of hostilities and what is considered legitimate warfare.”! 2 ) 
Similarly, the Judgment delivered in the Flick Trial stated that certain specified 
technical developments occurring since 1907 ” make plain the necessity of 
appraising the conduct of defendants with relation to the circumstances 
and conditions of their environment. Guilt, or the extent thereof, may not 
be determined theoretically or abstractly. Reasonable and practical 
standards must be considered.”! 3 ) 

Such considerations, nevertheless, did not serve to acquit Flick of euilt 
in connection with the Rombach plant! 4 ) and the Tribunals acting in the 
. • Farben Trial and in the Krupp Trial, explicitly and tacitly respectively 
rejected their application to the protection afforded by the Haeue Convention 
to property rights in occupied territories.! 4 ) The plea based on the alleged 
vagueness of the relevant law was also explicitly rejected by the Tribunal 
acting in the LG. Farben Trials 6 ) and an argument based on its alleged 
obsolete nature was rejected in the Milch Trial.if) 

6. JUDICIAL NOTICE IN WAR CRIME TRIALS 

In the course of its Judgment, the Tribunal referred to “a matter of 
history of which we may take judicial notice.”! 8 ) Application was thus 
made of Article IX of Ordinance No. 7 (») of the United States Military 
Government which binds the United States Military Tribunals : 

Article IX. The Tribunals shall not require proof of facts of 
common knowledge but shall take judicial notice thereof. They shall 
also take judicial notice of official governmental documents and reports 
of any of the United Nations, including the acts and documents of the 
committees set up in the various Allied countries for the investigation 

(’) Sec p. 48. 

(-) Sec p. 49. 

(■‘1 Sec Vol. IX of these Reports, p. 23. 

(*) Ibid., p. 23. 

t") See pp. 48-49 and 133 134. 

in VoM o P f .1L R 0 e^«rS Cr 8T. m u ^d D ' >PC ° f 1P ' M ’ ** Rep ° r ' oflhe 
( 7 ) Sec Vol. VII, pp. 44-5 and 64-5. 

(“) See p. 45. 

( s ) Sec Vol. Ill of these Reports, p. 114. 
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of war crimes, and the records and findings of military or other 
tribunals of any of the United Nations.” 

Specific provisions regarding judicial notice appear in certain other 
instruments governing war crime courts. For instance. Article 21 of the 
Charter of the International Military Tribunal makes the same provisions for 
that Tribunal as does the text quoted above for the United States Military 
Tribunals. 

Regulation 8 (iii) made under the British Royal Warrant, Army Order 
No. 81 of 1945,0 under which war crime trials by British Military Courts 
are held, simply states that “ The Court shall take judicial notice of the 
laws and usages of war.” It should be added, however, that Rule of 
Procedure 74 made under the Army Act, which according to Rule of Pro¬ 
cedure 121 and Regulation 3 of the Regulations made under the Royal 
Warrant is applicable to trials under the Warrant, provides that “ The Court 
may take judicial notice of all matters of notoriety, including all matters 
within their general military knowledge.” it may be thought that 
Regulation 8 (iii) was written into the Regulations in order to remove any 
doubts which may have existed as to the question whether or not the laws 
and customs of war must be proved by expert witnesses before British 
war crime courts. It could be mentioned here that, even so, the Defence 
in the Belsen Trial before putting forward the suggestion (which was accepted) 
that Professor Smith should appear as a Defending Officer,! 2 ) had previously 
requested that he be called as an expert witness on international law. Since 
the Defence abandoned this latter request the Court was not called upon to 
rule upon it, but it is clear that any Court will take judicial notice of the 
law which it applies and that the production of expert evidence on such 
law w'ould not be necessary. 




CASE No. 58. 


THE KRUPP TRIAL. 

TRIAL OF ALFRIED FELIX ALWYN KRUPP VON 
BOHLEN UND HALBACH AND ELEVEN OTHERS 

UNITED STATES MILITARY TRIBUNAL. NUREMBERG, 

17TH NOVEMBER, 1947—30TH JUNE, 1948 

Liability for Crimes against Peace, War Crimes and Crimes 
against Humanity, Plunder and Spoliation, Crimes involving 
Prisoners of War and Slave Labour. 

Alfried Felix Alwyn Krupp von Bohlen und Halbach and the 
eleven others were all officials of Fried. Krupp A.G., 
Essen (1903-1943) and its successor. Fried. Krupp, 
Essen. The original enterprise of Fried. Krupp was 
founded in 1812. It was transformed into a corporation 
(A.G.) in 1903, which was succeeded in December, 1943, 
by an unincorporated firm. Fried. Krupp, Essen, in 
accordance with a special Hitler decree. These firms in 
turn constituted the family enterprise of the Krupp family 
and, together with their subsidiaries and other interests, 
are hereinafter referred to as “ Krupp.” The managing 
body of the Fried. Krupp, A.G., is referred to as the 
“ Vorstand”, and that of the succeeding unincorporated 
firm, as the “ Directorium”. 

It was alleged by the prosecution that the accused had 
committed Crimes against Peace, War Crimes and Crimes 
against Humanity, and participated in a common plan 
and conspiracy, all as defined in Control Council Law 
No. 10 of 20th December, 1945. These crimes were said 
by the prosecution to include planning, preparing, initia¬ 
ting and waging wars of aggression and invasions of other 
countries, as a result of which incalculable destruction was 
wrought throughout the world, millions of people were 
killed, and many millions more suffered and were still 
suffering ; deportation to slave labour of members of the 
civilian population of the invaded countries, the employ¬ 
ment of prisoners of war and concentration camp inmates 
in armament production and the enslavement, ill-treatment, 
torture and murder of millions of persons, including 
German nationals as well as foreign nationals ; and 
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plunder and spoliation of public and private property in 
the invaded countries pursuant to deliberate plans and 
policies intended not only to strengthen Germany in 
launching its invasions and waging its aggressive wars and 
to secure the permanent domination by Germany of the 
continent of Europe, but also to expand the private empire 
of the Krupp firm. 

All the accused were found not guilty in so far as they had 
been charged with Crimes against Peace and with con¬ 
spiracy to commit Crimes against Peace, War Crimes and 
Crimes against Humanity (Counts 1 and IV). 

Six of the accused including Alfried Krupp were found guilty 
under the Count charging plunder and spoliation (Count 
11), the six others were found not guilty under this 
Count. 

Finally, all of the accused, except one, were found guilty of 
having contrary to the provisions of international law, 
employed prisoners of war, foreign civilians and concen¬ 
tration camp inmates under inhuman conditions in work 
connected with the conduct of war (Count III). 

The accused Alfried Krupp was sentenced to imprisonment 
for twelve years. The other ten convicted were sentenced 
to imprisonment for a period of time ranging from nearly 
three years to twelve years. 

The Tribunal in its Judgment dealt with a number of legal 
questions which will be outlined in the following report 

A. OUTLINE OF THE PROCEEDINGS 

1. THE COURT 

The Court before which this trial was held was a United States Military 
Tribunal (No. Ill of the Nuremberg Military Tribunals) set up under the 
authority of Law No. 10 of the Allied Control Council for Germany, and 
Ordinance No. 7 of the Military Government of the United States Zone of 
Germany.!') 

2. THE INDICTMENT 

The accused whose names appeared in the Indictment were the following 
twelve: Alfried Felix Alv.yn Krupp von Bohlen und Halbach, Ewald 
Oskar Ludwig Locser, Eduard Houdremont, Erich Muller, Friedrich 
Wilhelm Janssen, Karl Heinrich Pftrsch, Max Otto Ihn, Max Adolph 
Ferdinand Eberhardt, Heinrich Leo Korschan. Friedrich von Buelov, 
Werner Wilhelm Heinrich Lehmann, and Hans Albert Gustav Kupke. 

t 1 ) For a general account of the United States Law and Practice regarding war crime 
trials held before Military Commissions and Tribunals and Militarv Government Courts 
see Vol. lit of this scries, pp. 103-120. 
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The Indictment filed against the twelve accused made detailed allegations 
which were arranged under four Counts. For the sake of convenience 
these four Counts may be generally described as follows : 

(1) Planning, preparation, initiation and waging aggressive war. 

(2) Plunder and Spoliation. 

(3) Crimes involving prisoners of war and slave labour. 

(4) Common plan or conspiracy. 

The individual Counts made the following allegations and charges : 

Count l—Crimes against Peace 

In the original Indictment filed all of the accused t 1 ) were charged with 
having during a period of years preceding 8th May, 1945, committed Crimes 
against Peace as defined in Article II of Control Council Law No. 10, in 
that they: 

(a) participated in the initiation of invasions of other countries and 
wars of aggression in violation of international laws and treaties, 
including, but not limited to planning, preparation, initiation, and 
waging wars of aggression, and wars in violation of international 
treaties agreements and assurances, 

(/>) through the high positions they held in the political, financial, 
industrial and economic life of Germany committed Crimes against 
Peace by having been principals in, accessories to, ordered, abetted, 
took a consenting part in, were connected with plans and enter¬ 
prises involving, and were members of organisations and groups, 
including Krupp. connected with the commission of Crimes against 
Peace. 

” The invasions and wars referred to above and the dates of their initia¬ 
tion ”, runs the Indictment, “ were as follows : Austria, 12th March, 193k ; 
Czechoslovakia, 1st October, 1938 and 15th March. 1939 ; Poland. 1st 
September, 1939 : the United Kingdom and France, 3rd September. 1939 ; 
Denmark and Norway, 9th April, 1940 ; Belgium, the Netherlands and 
Luxembourg, 10th May, 1940 ; Yugoslavia and Greece, 6th April. 1941 ; 
the Union of Socialist Soviet Republics, 22nd June, 1941 : and the United 
States of America, llth December, 1941." 

In these invasions and wars it was claimed, many millions of people were 
murdered, tortured, starved, enslaved and robbed : countless numbers 
became diseased ; millions of homes were left in ruins ; tremendous in¬ 
dustrial capacity capable of raising the standard of living of peoples all over 
the world was destroyed. 

It was alleged by the Prosecution that the origins, development and 
background of the crimes which the accused committed, and of the criminal 
plans in which they participated could be traced through a period of over one 
hundred years of German militarism, and one hundred and thirty-three years 
embracing four generations of Krupp armament making. Throughout the 
entire period of preparation and planning for Germany's criminal invasions 
and wars (in the Second World War) and during the period of the actual initia¬ 
tion and waging of such wars, the accused supported and approved the aims 

(') During the trial the Prosecution made a motion to amend the Indictment so as to 
eliminate the accused Kupke, Lehmann and von Buclow from Counts I and IV. 
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and programme of the Third Reich and of the NSDAP and placed at their 
service the productive resources of Krupp, its prestige and its financial power. 
Thus Krupp had, as the principal German manufacturer of large calibre 
artillery, armour plate and other high quality armament, the largest private 
builder of U-boats and warships, and the second largest producer of iron 
and coal in Germany, contributed substantially to the ability of the Third 
Reich to wage its invasions and wars of aggression. 

It was further alleged that the restrictions which the Versailles Treaty 
placed upon the armament of Germany were systematically circumvented 
and violated by Krupp in order to be ready to work for the German armed 
forces at the appointed hour without loss of time or experience. The name, 
prestige and financial support of Krupp had been used to bring the NSDAP 
into power and to put into effect its announced programme of aggression. 
The programme of the Nazi Party had coincided with the aspirations of 
the Krupp firm to re-establish a powerful Germany, with Krupp as the 
armament centre. The accused and other Krupp officials whose co¬ 
operation was needed for the accomplishment of the aims of the Four Year 
Plan had been advised as to the purposes of the plan and participated in its 
execution. The Krupp firm had under the direction of the accused willingly 
synchronized all its activities with the German Government and its plans 
and preparations for invasions and wars. Each of the accused, during the 
period of their association with Krupp, participated in its activities in 
support of the programme of aggression and continued the assistance and 
aid to the Nazi Party initiated by Gustav Krupp von Bohlen as leader of 
Krupp in 1933. It was alleged that the assistance Krupp rendered under 
the direction of the accused, through its research, foreign organisations, 
products and exports was indispensable to the preparation, initiation and 
waging of Germany's aggressive wars. To meet the demands of the German 
rearmament programme Krupp had altered and greatly expanded its pro¬ 
duction facilities. 

It was alleged that through their foreign affiliates the Krupp firm had carried 
out extensive espionage activities on behalf of the German Government to 
whose agencies all important information was immediately passed on. 
Exports were regulated so as to build up the military position of friendly 
countries, while keeping those deemed “ enemy countries ” weak or depen¬ 
dent upon Germany. War materials were either entirely cut off from par¬ 
ticular countries upon their selection as victims of German aggression or 
doled out in the minimum quantities necessary to allay suspicion. 

The Prosecution maintained that the high positions held by the accused 
in the political, financial, industrial and economic life of Germany had 
facilitated the co-ordination between the activities of the Krupp firm and 
the German programme for rearmament. They held key positions in the 
economic organizations and groups which, acting in co-operation with the 
German High Command, prepared Germany’s industrial mobilization plan. 
During the entire period of actual conflict Krupp was one of the principal 
sources of supply for German armed forces and one of the chief beneficiaries 
of German invasions and wars. In the wake of the invading armies the 
accused were said to have exploited private and public property and resources 
of occupied countries and to have enslaved their citizens. 
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The acts and conduct of the accused set forth in this Count were said by 
the Prosecution to have been committed unlawfully, knowingly and wilfully 
and to constitute violations of international laws, treaties, agreements and 
assurances, and of Article II of Control Council Law No. 10. 

Count //—War Crimes—Plunder and Spoliation 

In Count II of the Indictment all of the accused, except Lehmann and 
Kupke, were charged with War Crimes and Crimes against Humanity in 
that they from March, 1938, to May, 1945, had, 

(u) participated in the plunder of public and private property, ex¬ 
ploitation, spoliation, devastation and other offences against 
property and the civilian economies of countries and territories 
which came under the belligerent occupation of Germany in the 
course of its invasions and wars, resulting in privation and suffering 
to millions of the inhabitants, 

(b) were principals in, accessories to, ordered, abetted, took a con¬ 
senting part in, were connected with plans and enterprises involving, 
and were members of organisations and groups, including Krupp, 
which were connected with the commission of War Crimes and 
Crimes against Humanity. 

It was alleged by the Prosecution that these acts of plunder and spoliation 
were carried out in consequence of a deliberate design and policy on behalf 
of the German Government. The territories occupied by Germany had been 
exploited in a ruthless way far beyond the reeds of the army of occupation 
and in disregard of the needs of the local economy, and were out of all pro¬ 
portion to the resources of the occupied territories. 

The accused were charged with having participated extensively in the 
formulation and execution of the foregoing plans, policies and acts of 
spoliation and plunder, by seeking and securing possession through duress, 
in derogation of the rights of the owners, of valuable properties in the 
territories occupied by Germany for themselves, for Krupp and for other 
enter rises owned, controlled and influenced by them, by exploiting proper¬ 
ties in occupied territories, by abuse, destruction and removal of such 
property, by taking possession of machinery, equipment, raw materials 
and other property. 

It was further alleged that the defendants had exercised persuasive influence 
and authority in the iron and steel and coal industries and exercised important 
functions in respect to the spoliation of occupied territories through and by 
means of their memberships, representation, control and influence in various 
economic organisations including: RVE, RVK, Kleiner Kreis and 
others. 

It was alleged that throughout Europe the Krupp firm had been heavily 
engaged in spoliation and plundering activities. Through the accused and 
their representatives Krupp had acquired, and benefited from, numerous 
immovable properties, employing devices including seizure, purchase and 
leases influenced by force, “ Trusteeships ” (Treuhandschaften) and “ spon¬ 
sorships ” (Patenschaften). Krupp had also, it was alleged, acquired and 
benefited similarly from acquisition of movable property seized in the 
occupied countries for use there or in Germany in the interest of the German 
war effort. 
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These acts of plunder and spoliation were alleged to have taken place 
in France. Belgium and the Netherlands, Austria, Yugoslavia, Greece and the 
Soviet Union. 

In the subs:quent paragraphs of the Indictment the Prosecution enumerates 
and gives the particulars of the specific acts of plunder and spoliation 
charged. 

The Prosecution alleged that these acts had been committed unlawfully, 
wilfully and know ingly and constituted violations of the laws and customs of 
war, of international treaties and conventions, including Articles 46-56 
inclusive, of the Hague Regulations of 1907, of the general principles of 
criminal law as derived from the criminal laws of all civilised nations, of 
the internal penal laws of the countries in which these crimes had been com¬ 
mitted and of Article II of Control Council Law No. 10. 

'Count III—War Crimes and Crimes against Humanity—Employment of 
Prisoners of War , Foreign Civilians and Concentration Camp 
Inmates in Armament Production under Inhuman Conditions 

Count III charges all of the accused with having with divers other persons, 
during the period from September, 1939, to May, 1945, committed War 
Crimes and Crimes against Humanity as defined in Article II of Control 
Council Law No. 10, in that they were principals in, accessories to, ordered, 
abetted, took a consenting part in, were connected with plans and enterprises 
involving, and were members of organisations and groups, including Krupp. 
which were connected with the commission of atrocities and offences against 
persons, including: murder, extermination, enslavement, deportations, 
imprisonment, torture, abuse and other inhuman acts committed against 
civilian populations of countries and territories under the belligerent occupa¬ 
tion of or otherwise controlled by the Third Reich, enslavement and deporta¬ 
tion of foreign and German nationals, including concentration camp inmates, 
employment of prisoners of war in war operations, and in work having direct 
relation to war operations, including the manufacture and transport of 
armament and munitions, and in dangerous occupations, persecution on 
political, racial and religious grounds and exploitations and ill-treatment 
of all categories of persons referred to above. 

It was alleged that the acts, conduct, plans and enterprises charged had 
been carried out by the accused as a part of the slave labour plan and pro¬ 
gramme of the Third Reich. Through and by means of their offices, member¬ 
ships. representation, control and influence in the RVE, RVK and other 
organisations and groups, the accused had victimized and committed offences 
against thousands of civilians and prisoners of war in the iron and steel 
and the mining industries alone, in Germany and in the occupied territories, 
it was alleged that the accused had sought out, requested and recruited 
foreign workers, prisoners of war and concentration camp inmates from the 
Third Reich and satellite government ministries and agencies, from the 
German military forces, the S.S., the official economic organisations and 
elsewhere. Krupp had maintained offices in occupied countries and re¬ 
cruited foreign civilians who had been forced, terrorized and mislead into 
employment with Krupp. Such recruitments had taken place in the Nether¬ 
lands, Belgium, France, Poland and Italy. It was alleged that under the 
slave labour programme of the Third Reich, Krupp had employed in Krupp 
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enterprises over 55,000 foreign workers, over 18,000 prisoners of war and 
over 5,000 concentration camp inmates, not including replacements, within 
a period of about five years, and not including workers in Krupp plants in 
the occupied countries. Persecution on political, racial and religious 
grounds had been practised on workers brought from occupied countries 
and especially on concentration camp inmates. Eastern workers and 
Russian prisoners of war. The labour of foreign women and children had 
been exploited in war production and at other tasks. 

Children had been separated from their parents. Foreign workers, 
prisoners of war and concentration camp inmates had been subjected to 
work which was excessive. Food, sanitary measures, medical assistance, 
clothing and shelter were customarily inadequate and the treatment brutal. 
They were exposed to air raids and deprived of protection and shelter against 
such raids. As a result of this treatment many had suffered and died. 

It was alleged that the acts and conduct of the accused referred to above 
were committed unlawfully, wilfully and knowingly and constituted viola¬ 
tions of international conventions, particularly of Articles 3, 4, 5, 6, 7, 14, 
18, 23, 43, 46 and 52 of the Hague Regulations, 1907, and of Articles 2, 3, 
4. 6, 9-15, 23, 25, 27-34. 46-48, 50, 51, 54, 57, 60, 62, 63, 65-68 and 76 of 
the Prisoners of War Convention (Geneva, 1929) of the laws and customs 
of war, of the general principles of criminal law as derived from criminal 
laws of all civilized nations, of the internal penal laws of the countries in 
which such crimes were committed, and of Article II of Control Council 
Law No. 10. 

Count IV—Common Plan or Conspiracy 

Count IV charges all the accused with having together with divers other 
persons, during a period of years preceding 8th May, 1945, participated as 
leaders, organisers, instigators and accomplices in the formulation and 
execution of a common plan and conspiracy to commit, and which involved 
the commission of. Crimes against Peace (including the acts constituting 
War Crimes and Crimes against Humanity, which were committed as an 
integral part of such Crimes against Peace) as defined in Control Council 
Law No. 10, and that they were individually responsible for their own acts 
and for all acts committed by any persons in the execution of such common 
plan or conspiracy. 

It was alleged that the acts and conduct of the accused set forth in Counts 
I, II and 111 above formed a part of the said common plan or conspiracy 
and that all the allegations made in these Counts therefore arc incorporated 
in this Count. 

3. PROGRESS OF THE TRIAL 

The Indictment was filed with the Secretary-General of the Military 
Tribunals on 16th August, 1947, and the case was assigned to Tribunal 
No. Ill for trial. A copy of the Indictment in the German language was 
served on each of the accused on 18th August, 1947. The accused were 
arraigned on the 17th November, 1947. Each of the accused entered a plea 
of “not guilty ” to all charges preferred against him. Thirty-four German 
counsel selected by the twelve accused were approved and represented the 
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respective accused. One of the accused was represented by an American 
attorney, selected by him, in addition to German counsel. 

The presentation of evidence by the prosecution in support of the charges 
was commenced on 9th December, 1947, and was followed by evidence 
olTered by the accused. The taking of evidence was concluded on 9th June, 
1947. The Tribunal heard the oral testimony of 117 witnesses presented 
by the Prosecution and the accused, and 134 witnesses were examined 
before commissioners appointed under the authority of Ordinance No. 7, 
of Military Government for Germany (U.S.) establishing the procedure for 
these trials. 1 1471 documents offered by the prosecution were marked for 
identification. 2829 documents offered by the accused were admitted in 
evidence as exhibits and 318 documents offered by the accused were marked 
for identification. 

4. THE EVIDENCE BEFORE THE TRIBUNAL 
(i) The Position of the Accused 

A Dried Felix Alwyn Krupp von Bohlen und Flalbach was sole owner, 
proprietor, active and directing head of Fried. Krupp, Essen, and Fuehrer 
der Betriebe (Leader of the Plants), from December, 1943; successor to 
Gustav and Bertha Krupp von Bohlen und Halbach, directing head and 
owner respectively of Fried. Krupp A.G. ; previously active head. Chairman 
of the Vorstand and head ol the War Material and Raw Materials Depart¬ 
ments of Fried. Krupp A.G., Essen ; Wehrwirtschaftsfuehrer (Military 
Economy Leader) ; Deputy Chairman of the Reichsvereinigung Eisen 
(Reich Association Iron) and member of the Presidium of the Rcichsvereini- 
gung Kohle (Reich Association Coal) (hereinafter referred to as the " RVE ” 
and ‘‘RVK”); member of the Verwaltungsral of the Berg and Huetten- 
werksgesellschaft Ost G.m.b.H. (hereinafter referred to as the “ BHO ”) ; 
member of the Armament Commission (Ruestungsrat) in the Office of the 
Reich Minister for Armament and War Production (Reichsminister fuer 
Ruestung und Kriegsproduktion); member of the Nationalsozialistische 
Deutsche Arbeitcr Partei (Nazi Party, hereinafter referred to as the 
“NSDAP"); sponsoring member of Die Schutzstaffeln der National- 
sozialistischen Deutschcn Arbeiter Partei (hereinafter referred to as the 

S.S. ) , and Standartenfuehrer (Colonel) of the Nationalsozialistisches 
F lieger Korps (National Socialist Flying Corps, hereinafter referred to as 
the “ NSFK ”). 

Ewald Oskar Ludwig Loeser was a member of the Vorstand and head of 
the Administrative and Finance Departments of Fried. Krupp A G until 
March, 1943; Wehrwirtschaftsfuehrer; Krupp representative in the 
Kleiner Kreis (Small l irele, a group which exercised great influence over the 
coal iron and steel industries) ; and Reich trustee for Phillips Radio, 
Eindhoven, Netherlands, in 1944. 

Eduard Houdremont was a member or the Krupp Direktorium and deputy 
member of the Vorstand, head of the Metallurgical, Steel and Machine 
Departments; plant leader (Fuehrer des Betriebes), Gusstahlfabrik, Essen ; 

( l ) Ankle \ (ci ni Ordinance No. 7 provides that • “ The tnhun-iic «•»,.,u iTTIT" 
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Wehrwirtschaftsfuehrer; Special Commissioner for Metal Substitutes 
(Sonderbeauftragter fuer Metallumstellung) in Reich Ministry for Armament 
and War Production and the Ministry of Economics (Reichswirtschafts- 
ministerium); adviser to the administrators of the Four Year Plan; and 
member of the NSDAP. 

Erich Mueller was a member of Krupp Vorstand and Direktorium, head 
of the Artillery Designing and Machine Construction Departments and co¬ 
ordinator of artillery construction ; Wehrwirtschaftsfuehrer ; armaments 
adviser to Hitler ; adviser to the War Ministry ; head of Armament Com¬ 
mittee (Waflenausschuss) in the office of Reich Minister for Arms and 
Munitions ; Chairman of the Weapons Development Committee (Ent- 
wicklungskommission der Waffen) of the Ministry tor Armament and War 
Production ; and member of the NSDAP. 

Friedrich Wilhelm Janssen was a member of Krupp Direktorium and 
deputy member of the Vorstand ; successor to Ewald Loeser as head of the 
Administrative and Finance Departments ; head of the Berlin office, 1937— 
43 ; Wehrwirtschaftsfuehrer ; member of the NSDAP ; sponsoring member 
of the S.S. 

Karl Heinrich Pfirsch was a deputy member of Krupp Direktorium and 
Vorstand. and head of the War Material and Machine Sales Departments ; 
head of the Berlin office, 1943-45 ; Wehrwirtschaftsfuehrer ; and member 
of the NSDAP. 

Max Otto Ihn was a deputy member of Krupp Direktorium and Vorstand, 
deputy to Ewald Loesser and Friedrich Janssen, concerned particularly with 
personnel and intelligence ; deputy plant leader, Gusstahllabrik, Essen , 
and member of the NSDAP. 

Karl Adolf Ferdinand Eberhardt was a deputy member of Krupp Direk¬ 
torium and Vorstand, and successor to Karl Pfirsch as head of the War 
Material and Machine Sales Departments ; and member of the NSDAP. 

Heinrich Leo Korschan was a deputy member of Krupp Vorstand ; head 
of the Department of Steel Plants and deputy head of the Metallurgical 
Department ; trustee and administrator of Krupp wartime enterprises in 
Eastern and South-eastern Europe ; managing director of Krupp Bertha 
Werk, Breslau ; and member of the NSDAP. 

Friedrich von Buelow was an official of Krupp, concerned particularly 
with confidential, intelligence, and public relations matters ; head of the 
Berlin office, 1932-36 ; military and political Chief of Counter-Intelligence 
(Hauptabwehrbeauftragter) at Krupp, Essen, and direct representative ot 
Krupp with Nazi officials, the Gestapo and S.S. ; and chid ot the Works 
Police (Werkschutz), Gusstahlfabrik, Essen. 

Werner Wilhelm Fleinrich Lehmann was an official of Krupp, deputy to 
Max Ihn and in charge of Arbeitscinsatz “ A ” (labour procurement); and 
member of the NSDAP. 

Hans Albert Gustav Kupke was an official of Krupp, head of experimental 
firing ranges at Essen ; head of the foreign workers camps (Oberlager- 
fuchrer); previously an official of the Army Ordnance Office (Heereswaflen- 
amt); and member of the NSDAP. 
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(ii) Evidence Regarding the Krupp Concern 

The Krupp Concern originated with the business known as Fried. Krupp, 
founded in 1S12. This was changed into a corporation (A.G.) in 1903. It was 
then known as Fried. Krupp A.G.,and was a private, limited liability com¬ 
pany. Bertha Krupp. the mother of the defendant Alfried Krupp, owned all 
but a very few shares of this company. The shares not owned by her were held 
by others for the purpose of complying with legal requirements, and were kept 
under careful control. In December, 1943, Fried. Krupp A.G., was dis¬ 
solved and in accordance with provisions of the “ Lex Krupp ”, a special 
Hitler decree, the defendant Alfried Krupp became the proprietor. Since 
December. 1443. the unincorporated, privately-owned concern, owned and 
controlled directly, and through subsidiary holding companies, mines, steel 
and armament plants, two subsidiary operating companies, the Germania 
shipyards at Kiel, and the Grusonwerk machinery factory at Magdeburg. 
Many mines, collieries, development, research and other enterprises were 
conducted by and through many of the subsidiaries. 

The Gusstahlfabrik at Essen was the most important enterprise in the 
higher concern. It operated open hearth and electric steel furnaces, armour- 
plate mills, large lorge and press shops, ir^n and steel foundries, plate and 
spring shops and many machine shops. It produced semi-finished and 
tinished iron and steel products, armaments, including armour plate, guns, 
tank hulls, lank turrets, shells and parts for fortifications. The Fried. 
Krupp Grusonwerk A.G., located in the interior of Germany, made 
linished guns, tanks and shells. The Germaniawerft, a shipyard located at 
Kiel Harbour, designed and built ships of many types including submarines. 
The slock of both the Grusonwerk and Germaniawerft was completely 
held by the fried. Krupp A.G., and its successor Fried. Krupp, except for 
a few shares owned by Bertha Krupp. 

In practice the control of the whole Krupp concern was vested in the 
Vorstand of Fried. Krupp, A.G. The Aufsichtsrat of Fried. Krupp, A.G., 
appears to have had the power to review the activities of the Vorstand. 
However, it met only once a year, and its functions were purely formal. 

Gustav Krupp,! 1 ) because of his wife's ownership of practically all of 
the stock of fried. Krupp, A.G., and his position as chairman of the Auf¬ 
sichtsrat, had a very great influence over the company. On March 8th, 
1941, Gustav Krupp, as chairman of the Aufsichtsrat of Fried. Krupp A.g' 
issued a directive. It referred to the Direktorium as consisting of Goerens, 
and the accused Loeser and Krupp, and to six deputy members, including 
the accused Pftrsch, Janssen, Houdremont, Korschan, and Erich Mueller. It 
is also stated that Goerens and the accused Loeser and Krupp formed the 
Select Vorstand. It stated that next to the Chairman of the Aufsichtsrat, 

the Select Vorstand is in charge of the management of the Fried. Krupp 
Akticngeselischalt as well as of the Krupp Konzern. Its decisions are 
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binding for the other Direktorium members and the Vorstaende of the 
companies of the Konzern. It also handles the business distribution.” 

The directive also provided that the Select Vorstand had the leadership 
of the plant, and that the decisions for the Select Vorstand in technical 
affairs “ are made by Herr Goerens, in commercial and administrative 
affairs by Herr Loeser and in matters pertaining to mining and armament by 
Herr A. von Bohlen und Halbach. These persons must keep in close 
contact with each other and must confer and agree especially on matters 
which their respective spheres of activities have in common or which are of 
general or special importance." 

“ If the necessary close co-operation is maintained the Select Vorstand 
should succeed in coming to a general agreement. Should there be differ¬ 
ences of opinion nevertheless, each member of the Select Vorstand is entitled 
to call for the decision of the chairman of the Aufsichtsrat. 

“ According to the work distribution carried out by the Select Vorstand 
the following Dezernente are responsible for the spheres of activity assigned 
to them : the deputy members of the Direktorium and, inasfar as they are 
immediately subordinated to the Direktorium, the directors, department 
and workshop directors of the Fried. Krupp Aktiengesllschaft as well as the 
directors of the plants of the Konzern. 

“ In this sense the plants which have been conducted in the form of an 
independent body corporate as well as those which are merely considered 
departments o£ the Fried. Krupp Akliengesellschaft are considered plants of 
the Konzern. The Select Vorstand decides which plants belong to these 
groups. 

“The management of these plants which are conducted as mere depart¬ 
ments of the Fried. Krupp sign Tor their spheres, as the follow ing example 
shows: 

“ * Friedrich-Alfred-Huelte der Fried. Krupp A.G. 

Die Direktion (The Management).' ” 

“ The Dezernente must manage their spheres of work in such a way as to 
take full responsibility for the results achieved by their departments. As 
heads of the spheres of activity assigned to them they must always bear in 
mind, that they are not conducting an individual business or plant, but part 
of a whole, on the rise and fall of which also their ow n work depends. For 
this reason they must observe a collegiate and mutual basis of co-operation 
and information with these plants and departments with whom they share 
common interests in their respective spheres of activity. They must inform 
the Select Vorstand briefly and comprehensively about the progress of work 
in their field, about new plans and important decisions before they are made 
final. 

“ Through the business distribution the Select Vorstand appoints the 
Dezernente who apart from their immediate sphere of activities will assist 
the Select Vorstand in its capacity as management of the Konzern. These 
Dezernente must keep in contact with the directors of the Konzern plants 
and work together with them on a collegiate basis inasmuch as the unifica¬ 
tion of the Konzern requires. The directors of the Konzern plants are 
under the same obligation. In the case of differences of opinion between 
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the directors of the Konzern plants and the Dezernente, these must jointly 
be submitted to the Select Vorstand for decision. 

“ Legal advisers to the firm and to the Konzern are at the present moment 
the gentlemen Balias and Joeden. They have been entrusted, in collegiate 
collaboration with the Dezernente, to give legal advice. 

"In order to make legal counsel effective the Dezernente are not only 
bound to submit to the legal advisers all legal questions which have arisen, 
contracts to be drawn up, etc., in good time, but also to keep in touch with 
the legal advisers to keep the latter informed about the various spheres of 
activities. 

“ Whatever has been said of the legal department under IV applies to the 
patent department accordingly.” 

In December, 1943. pursuant to the provisions of the “ Lex Krupp ”, as 
stated above, the Fried. Krupp Aktiengescllschaft was converted into the 
individually owned firm of Fried. Krupp with headquarters in Essen. On 
the same date, 15th December, 1943. simultaneously and on establishment of 
articles of incorporation of the Fried. Krupp, the Firm was vested in the sole 
ownership of the defendant Alfried Krupp von Bohlen und Flalbach. Upon 
registration in the Commercial Recording Office the family enterprise had the 
name Fried. Krupp, and the branch enterprise Fried. Krupp, Aktiengesell- 
schaft, Friedrich-Alfred-Huette and Krupp Stahlbau, Fried. Krupp, Aktien- 
gesellschaft thereafter had the trade names of: Fried. Krupp, Friedrich- 
Alfred-Huette and Fried. Krupp Stahlbau. Thereafter, the accused Krupp 
had the name of Alfried Krupp von Bohlen und Halbach, whereas hereto¬ 
fore, his name had been Alfried von Bohlen und Halbach. After the 
conversion in December, 1943, the owner of the family enterprise, Alfried 
Krupp von Bohlen und Halbach, had the full responsibility and direction 
of the entire enterprise. 1 o assist him he appointed a business management 
with the name " Das Direktorium ”. The regular and deputy members 
of the former Vorstand, with the exception of the accused Loesser, who had 
resigned, continued to be the regular and deputy members of the Direk¬ 
torium. Thereafter, they had authority to sign for the Firm in place of the 
owner, and without mention of “ Prokura ”, 

The authority to sign for the individually owned firm by the others who 
were formerly the authorized agents of the Fried. Krupp Aktiengesellschaft 
was confirmed. No change was made with regard to the subsidiary com¬ 
panies which were continued to be managed as independent legal entities. 

Control and management of the subsidiary companies was maintained in 
a number of ways. At least one member of the Vorstand was on the Aufsichts- 
rat of each of the principal subsidiary companies. The accused Krupp, 
Looser, and Janssen were members of the Aufsichtsrat at the Germania- 
werft, and the Grusonwerk, during various periods. The members of the 
Vorstand of the principal subsidiaries were required to and did submit 
regular reports of their activities to the parent company at Essen. Financial 
questions of consequence were decided by the Vorstand of the parent com¬ 
pany, including all capital investments in excess of 5,000 Reichsmarks. 

The accused Loeser entered the Krupp firm on 1st October, 1937, as a 
member of the Vorstand. The accused Krupp became a member of the 
Vorstand in 1938. The third member was Paul Goerens. In April, 1943, 
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the Vorstand was enlarged, and the accused Erich Mueller, Houdremont, 
and Janssen also became members, as did Fritz Mueller. Before that, 
these four had all been deputy directors, and then deputy Vorstand members. 

In 1937, the accused Janssen became Deputy Director. In 1938, the accused 
Eberhardt, Houdremont, Korschan, Ihn and Erich Mueller became Deputy 
Directors. In 1941, Pfirsch, who had been a deputy director since 1923, 
and the accused Janssen, Korschan and Mueller were made deputy Vorstand 
members. In 1943, the accused Eberhardt and Ihn were made deputy 
Vorstand members. As previously stated, the regular and deputy members 
of the Vorstand, with the exception of Loeser, were made regular and deputy 
members of the Direktorium when Fried. Krupp A.G. became the private 
firm Fried. Krupp in 1943. 

Until 1943, various phases of activities were divided among the three 
members of the Vorstand. One field was Finance and Administration 
which had been under the direction of the accused Loesser, and was under 
the direction of the accused Janssen after Loeser resigned. Production in 
the plants was under Goerens, and the design, sale, and development of 
war material had been under the direction of the accused Alfried Krupp. 

Although each member had his own sphere of activity, the management 
of the enterprise depended upon the co-ordinated efforts of the members. 
This has already been stated, as it was required by the Charter of Fried. 
Krupp, A.G. The co-ordination of three departments was required on 
major enterprises. 

When the Vorstand was enlarged in April, 1943, Alfried Krupp became 
Chairman of the Vorstand, and Goerens became Deputy Chairman. Houdre¬ 
mont was then put in charge of metallurgy and steel plants, and also in charge 
of machine plants after November, 1943. From April, 1943 on, Janssen 
was in charge of trade, finance and administration. All of the foregoing 
were members of the enlarged Vorstand. These accused continued in these 
activities when the Vorstand members became Direktorium members in 
December, 1943, at the time Fried. Krupp. A.G. became a private firm. 
The department directors were referred to as “ Dezernenten ”. They had 
full responsibility for the results achieved by their departments, and apart 
from their immediate sphere of work, assisted the Vorstand in its capacity 
as management of the concern. 

The accused Houdremont. Mueller, Janssen, Pfirsch, Ihn, Eberhardt and 
Korschan were all within this class at one time or another. The accused 
von Buelow achieved a status which for all practicable purposes was the same 
as that of a department director. 

(iii) Evidence Relating to Counts 1 and IV—Crimes against Peace; and 
Conspiracy 

The evidence showed that the Krupp firm had, as the principal German 
manufacturer of large calibre artillery, armour plate and other high quality 
armament, the largest private builder of U-boats and warships and the 
second largest producer of iron and coal in Germany, contributed sub¬ 
stantially to the ability of Germany to wage its aggressive wars and invasions 
not only during the First World War but also and particularly during the 
Second World War. The high positions held by the accused in the political, 
financial, industrial and economic life of Germany facilitated the co-operation 
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the directors of the Konzern plants and the Dezernente, these must jointly 
be submitted to the Select Vorstand for decision. 

“ Legal advisers to the firm and to the Konzern are at the present moment 
the gentlemen Balias and Joeden. They have been entrusted, in collegiate 
collaboration with the Dezernente, to give legal advice. 

“In order to make legal counsel eficctive the Dezernente are not only 
bound to submit to the legal advisers all legal questions which have arisen, 
contracts to be drawn up. etc., in good time, but also to keep in touch with 
the legal advisers to keep the latter informed about the various spheres of 
activities. 

" Whatever has been said of the legal department under IV applies to the 
patent department accordingly.” 

In December, 1943, pursuant to the provisions of the “ Lex Krupp ”, as 
stated above, the Fried. Krupp Aktiengescllschaft was converted into the 
individually owned firm of Fried. Krupp with headquarters in Essen. On 
the same date, 15th December, 1943, simultaneously and on establishment of 
articles ol incorporation of the Fried. Krupp, the Firm was vested in the sole 
ownership of the defendant Alfried Krupp von Bohlen und Flalbach. Upon 
registration in the Commercial Recording Office the family enterprise had the 
name Fried. Krupp, and the branch enterprise Fried. Krupp, Aktiengesell- 
schalt, 1 riedrich-Alfrcd-Huelte and Krupp Stahlbau, Fried. Krupp, Aktien- 
gesellschaft thereafter had the trade names of: Fried. Krupp, Friedrich- 
Alfred-Huette and Fried. Krupp Stahlbau. Thereafter, the accused Krupp 
had the name of Alfried Krupp von Bohlen und Halbach, whereas hereto¬ 
fore, his name had been Alfried von Bohlen und Halbach. After the 
conversion in December, 1943, the owner of the family enterprise, Alfried 
Krupp von Bohlen und Halbach, had the full responsibility and direction 
of the entire enterprise. To assist him he appointed a business management 
with the name ” Das Direktorium ”. The regular and deputy members 
of the former Vorstand. with the exception of the accused Loesser, who had 
resigned, continued to be the regular and deputy members of the Direk¬ 
torium. Thereafter, they had authority to sign for the Firm in place of the 
owner, and without mention of ” Prokura 

The authority to sign for the individually owned firm by the others who 
were formerly the authorized agents of the Fried. Krupp Aktiengesellschaft 
was confirmed. No change was made with regard to the subsidiary com¬ 
panies which were continued to be managed as independent legal entities. 

Control and management of the subsidiary companies was maintained in 
a number of ways. At least one member of the Vorstand was on the Aufsichts- 
rat of each of the principal subsidiary companies. The accused Krupp, 
Loeser, and Janssen were members of the Aufsichtsrat at the Germania- 
werft, and the Grusonwerk, during various periods. The members of the 
Vorstand of the principal subsidiaries were required to and did submit 
regular reports of their activities to the parent company at Essen. Financial 
questions of consequence were decided by the Vorstand of the parent com¬ 
pany, including all capital investments in excess of 5,000 Reichsmarks. 

The accused Loeser entered the Krupp firm on 1st October, 1937, as a 
member of the Vorstand. The accused Krupp became a member of the 
Vorstand in 1938. The third member was Paul Goerens. In April, 1943, 
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the Vorstand was enlarged, and the accused Erich Mueller, Houdremont, 
and Janssen also became members, as did Fritz Mueller. Before that, 
these four had all been deputy directors, and then deputy Vorstand members. 

In 1937, the accused Janssen became Deputy Director. In 1938, the accused 
Eberhardt, Houdremont, Korschan, ihn and Erich Mueller became Deputy 
Directors. In 1941, Pfirsch, who had been a deputy director since 1923, 
and the accused Janssen, Korschan and Mueller were made deputy Vorstand 
members. In 1943, the accused Eberhardt and Ihn were made deputy 
Vorstand members. As previously stated, the regular and deputy members 
of the Vorstand, with the exception of Loeser, were made regular and deputy 
members of the Direktorium when Fried. Krupp A.G. became the private 
firm Fried. Krupp in 1943. 

Until 1943, various phases of activities were divided among the three 
members of the Vorstand. One field was Finance and Administration 
which had been under the direction of the accused Loesser, and was under 
the direction of the accused Janssen after Loeser resigned. Production in 
the plants was under Goerens, and the design, sale, and development of 
war material had been under the direction of the accused Alfried Krupp. 

Although each member had his own sphere of activity, the management 
of the enterprise depended upon the co-ordinated efforts of the members. 
This has already been stated, as it was required by the Charter of Fried. 
Krupp, A.G. The co-ordination of three departments was required on 
major enterprises. 

When the Vorstand was enlarged in April, 1943, Alfried Krupp became 
Chairman of the Vorstand, and Goerens became Deputy Chairman. Houdre¬ 
mont was then put in charge of metallurgy and steel plants, and also in charge 
of machine plants after November, 1943. From April, 1943 on, Janssen 
was in charge of trade, finance and administration. All ol the foregoing 
were members of the enlarged Vorstand. These accused continued in these 
activities when the Vorstand members became Direktorium members in 
December, 1943, at the time Fried. Krupp. A.G. became a private firm. 
The department directors were referred to as “ Dezernenten . They had 
full responsibility for the results achieved by their departments, and apart 
from their immediate sphere of work, assisted the Vorstand in its capacity 
as management of the concern. 

The accused Houdremont, Mueller, Janssen, Pfirsch, Ihn, Eberhardt and 
Korschan were all within this class at one time or another. The accused 
von Buelow achieved a status which lor all practicable purposes was the same 
as that of a department director. 

(iii) Evidence Relating to Counts 1 and IV— Crimes against Peace ; and 
Conspiracy 

The evidence showed that the Krupp firm had, as the principal German 
manufacturer of large calibre artillery, armour plate and other high quality 
armament, the largest private builder of U-boats and warships and the 
second largest producer of iron and coal in Germany, contributed sub¬ 
stantially to the ability of Germany to wage its aggressive wars and invasions 
not only during the First World War but also and particularly during the 
Second World War. The high positions held by the accused in the political, 
financial, industrial and economic life of Germany facilitated the co-operation 




d. 


* 


* 








82 ALFRIED FELIX ALWYN KRUPP 

between the activities of the Krupp firm and the German programme for 
rearmament. 

The evidence further showed that as early as about 1919 and onwards 
the restrictions which the Versailles Treaty placed upon the armament 
of Germany in general and on the Krupp firm in particular, had been 
systematically circumvented and violated by the firm and persistent attempts 
made to deceive the Allied Control Commissioners. 

Thus the Prosecution introduced an excerpt from an article written by 
Gustav Krupp in 1941 and published in the firm's magazine. After 
speaking of himself as the “ trustee of an obligatory heritage,” he wrote : 

“At the time (1919) the situation appeared almost hopeless. At first, 
it appeared even more desperate if one was not—as I was myself—firmly 
convinced that ‘ Versailles ’ did not mean a final conclusion. Everything 
within me—as within many other Germans—revolted against the idea thal 
the German people would remain enslaved forever. 1 knew German history 
only too well, and just out of my experiences in the rest of the world, I 
believed to know the German kind ; therefore, 1 never doubted that, 
although for the time being, all indications were against it—one day a 
change would come. How, 1 did not know, and also did not ask, but 1 
believed in it. With this knowledge however—and today I may speak 
about these things and for the first time 1 am doing this extensively and 
publicly—as responsible head of the Krupp works, consequences of the 
greatest importance had to be taken. If Germany should ever be reborn, 
if it should shake off the chains of ‘ Versailles ’ one day, the Krupp concern 
had to be prepared again. The machines were destroyed, the tools were 
smashed, but the men remained ; the men in the construction offices and 
the workshops who in happy co-operation had brought the construction of 
guns to its last perfection. Their skill had to be maintained by all means, 
also their vast funds of knowledge and experience. The decisions I had to 
make at that time were perhaps the most difficult ones in my life. 1 wanted 
and had to maintain Krupp, in spite of all opposition, as an armament 
plant—although for the distant future.” 

Another document introduced by the Prosecution was a report of the 
Krupp Direktorium for the year 1937-38 made about twenty years after it 
was said by the Prosecution that Gustav Krupp had formulated his alleged 
criminal plan referred to in the foregoing document. This report reads in 
part as follows : 

With the end of the business year 1937/38, twenty years have passed 
since the World War. Its unfortunate ending had fateful elTects for us The 
' dlctate ' of Versailles prohibited us to manufacture armaments and army 
equipment almost completely and demanded the destruction of machines 
and installations necessary for their manufacture. Under the supervision 
of the inter-allied control commission, approximately 10,000 machines 
presses, furnaces, cranes and assembly shafts, work tools, as well as the 
installations of the firing ranges in Essen and Meppen were destroyed Our 
firm had to decide whether it wanted to renounce, for all time, the production 
of war material and continue the enterprise on the basis of the coal mines 
the refined steel works in Essen and the foundry in Rheinhausen, while 
ischarging all superfluous workers and employees, or whether it would 
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continue employing its personnel with a new production programme and 
keep the shops operating with the production of peace-time products. 

“ | n S pite of numerous doubts and contrary to the advice of outside 
experts, it (Krupp) decided, as trustee of a historical inheritance, to safe¬ 
guard the valuable experiences, irreplaceable for the armed strength 
(Wehrkraft) of our nation, and through constant close ties with the works 
members to keep up the shops and personnel in readiness if the occasion 
should arise, for armament orders later on. With this view in mind, we 
chose objects for the new programme of manufacture on which the personnel 
could obtain and improve their experience in the processing and refining 
of material, even though the manufacture and sale of these products partly 
entailed big losses. The changeover was made more difficult by the occupa¬ 
tion of the Ruhr and its effects. But, after the inflation, the reserves built 
up by the very cautious evaluation of the property in the Goldmark balance, 
the proceeds from the coal mines, the Essen steel works and the foundry 
in Rheinhausen, as well as the renunciation of the payment of dividends, 
made it possible to overcome the difficulties of this period of time so full 
of losses. . . . 

“When, in 1933, we were aga n called upon to manufacture war 
material in large quantities, we were immediately ready to do so. and 
in addition, we were able to let otaer firms profit from our experiences, 
safeguarded and newly acquired by the use of our capital. Workshops 
which had not been in operation for years or had only been operating 
on an insufficient scale were again put into operation, and after a short 
preliminary stage, were working at capacity. Recognitions for holding 
out and rapidly going to work fill us with pride. They prove that the 
sacrifices of the past safeguarded great values for our people. 

‘After having again abandoned the production of all objects which 
were only meant to keep our personnel and our plants occupied, our 
production programme today is a carefully balanced whole in which 
peace and war production are organically united.' 

The Prosecution introduced as a witness the British General and lawyer, 
J. H. Morgan, K.C., the sole surviving member of the Allied Commission 
set up to supervise compliance by Germany with the disarmament provisions 
of the Versailles Treaty. There was also put in as evidence General 
Morgan's book Assize of Arms, which gives an account or the efforts or the 
Commission and how they were thwarted. 

In the final report of that Commission made in February, 1927, after it 
had been ordered withdrawn following the signing of the Treaty ol Locarno 
and the admission of Germany to tie League of Nations, it was said among 

other things: „ . _ 

“ ‘ The resistance of the Krupp firm to the efforts of the Commission 

to enforce disarmament provisions of the Treaty was great and always 
encouraged by the German government. Particularly pertinent is the 
further statement made in this report that. * initially the firm (Krupp) 
anticipated that they would eventually be permitted to manufacture 
every type of war material and that many special tools, jigs and 
gauges which gave the best results in the war, although ordered by the 
Commission for destruction, were withheld under various pretexts 
which pretexts were upheld by the government.’ " 
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It was clear from the evidence that Gustav Krupp embraced Nazism 
shortly prior to the seizure of power by the Nazi Party and continued his 
allegiance thereafter. He played an important part in bringing to Hitler’s 
support other leading industrialists and through the medium of the Krupp 
firm, the “ two-legged stockholder’s meeting as the Prosecution called 
him—from time to time made large scale contributions to the Party 
T reasury. 

In order to show that the decision made by Gustav Krupp in 1919 (referred 
to above), was made with a criminal intent and amounted to a plan to 
accomplish an illegal objective, and lurther to show that the accused partici¬ 
pated in this plan with knowledge of its criminal character and with like 
intent, the Prosecution introduced and placed much stress on the following 
two sentences from an article written for the Krupp firm in July, 1940, by 
one Schroedcr who was the head of the firm’s accounting department and 
submitted to the High Command of the German Armed Forces : 

“ Without government order, and merely out of the conviction that one 
day Germany must again fight to rise, the Krupp firm have, from the year 
1918 to 1933, maintained employees and workshops and preserved their 
experience in the manufacture of war materials at their own cost, although 
great damage was done to their workshops through the Versailles Treaty, 
and employees and machines had in part to be compulsorily dispersed. The 
conversion of the workshops to peace-time production involved losses, and 
as at the same time, the basic plan of a reconversion to war production was 
retained, a heterogeneous programme as a result, the economic outcome 
of which was necessarily of little value ; but only this procedure made it 
possible at the beginning of the rearmament period to produce straight 
away heavy artillery, armour plates, tanks and such like in large quantities.” 

The evidence showed that after the Nazi seizure of power the activities 
of the accused consisted primarily in the performance of their duties as the 
salaried executives and employees of a private enterprise engaged in the 
large scale production of both armament and peace time products The 
armament was ordered by and sold to the German Government as a part 
of the rearmament programme and also to other governments from whom 
orders were solicited and obtained in the normal course of such a business. 
In its field of activities the Krupp firm was one of the most valuable single 
contributors to the German war effort. 


At the time when the so-called “ Krupp conspiracy ” was alleged to have 
been formed, in 1919, only three of the accused were connected with the 
hrm, and it was conceded by the Prosecution that none of these occupied a 
sufficiently important position to justify charging them with responsibility 
for decisions taken at the end of 1920. The other accused became connected 
with the hrm at various times over the period 1926-1937. 

Sh ° W ’ nekher W3S h contended by the Prosecution 
that the alleged Krupp conspiracy ” involved a concrete plan to wage 
aggressive war clearly outlined in its criminal purpose. 

iai N -n' the [ ^ th f Prosecution suc ceed in proving that the accused had 

£ ntr m ,° r C0nSP,red With the German Government or the 
Nazi Party in their planning, init.ating and waging of aggressive wars and 

invasions or had had actual knowledge of these particular plans. 
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Thus it was clear from the evidence that the accused had not attended or 
been informed about the decisions taken by Hitler during the four secret 
meetings which took place on the 5th November, 1937, 23rd May, 1939, 
22nd August, 1939 and 23rd Novembe-, 1939, where important declarations 
were made by Hitler as to his purposes. 

With the exception of von Budow and Loeser, all of the accused were 
members of the Nazi Party, but so far as it appeared from the evidence 
they made no substantial contribution to that organisation and their 
connection with it was confined in the main to the fact of membership. 

None of the accused held, either before or during the war, any position 
of authority within the party or within the public life comparable in import¬ 
ance to that of either Speer or Sauckel. 

(iv) Evidence relating to Count II—War Crimes—Plunder and Spoliation 
The general attitude of the accused Alfried Krupp during the period 
of Germany's aggressions here under treatment, was indicated by the 
evidence given by the German witness Ruemann who appeared before the 
Tribunal. Ruemann described how on the 18th May, 1940, the accused 
Alfried Krupp and three others were gathered around a table intently 
studying a map white listening to a broadcast of German war news over the 
radio. The four men learned of the great advance of the German Wehrmacht 
through Belgium and evidently conduced from what they heard that the situa¬ 
tion in Holland had been so consolidated that there was a possibility that out¬ 
standing members of the economy now would be able to go there. At the 
conclusion of the broadcast the foui men talked excitedly and with great 
intensity. One, according to Ruemann, said: ” This one is yours—that one 
is yours—that one we will have arrested—he has two factories. They re¬ 
sembled, as the witness put it. “ vultures gathered around their booty.' One 
of the men (Lipps) had telephoned his office to contact the competent military 
authority to obtain passports to Holland for two of them on the following 
day. 

(a) Evidence relating to the Austin Plant at Liancourt , and the 
Property 141 Boulevard Hausmann. Paris 

The Austin factory located at Liancourt, France, was founded in 1919 
In 1939 the firm was purchased by Robert Rothschild, who was a citizen ot 
Yugoslavia and of Jewish extraction. The peace-time business of the hrm 
was the production of agricultural .ractors. Only during the months of 
May and June, 1940, did the factory, upon special instructions from the 
French Army Headquarters during the German offensive against France, 
devote 90 per cent of its capacity to lhe production of war materials. 

The owner, Robert Rothschild, was forced to flee from Liancourt with 
the general exodus upon the advance of the German army. He went to live 
south of Lyon and because of his Jewish extraction he was unable to return 
to German-occupied France, but he sent his non-Jew.sh brother-in-law, 

Milos Colap, to take charge of the plant. 

The Austin plant was taken over by the German Army immediately upon 
the occupation in June, 1940. The German commander refused to turn 
over the plant to Colap because it was Jewish owned, but upon the German 
commander’s advice Rothschild assigned his stock to Colap. whereupon 
the property was released to Colap on the 19th October, 1940. Colap 
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remained in charge of the property until 28th December, 1940, at which 
time he was dismissed under the provisions of the anti-Jewish Decree issued 
by the Chief of German Military Government for France, on 18th October 
1940. 

After Colap's dismissal, a provisional administrator was appointed to 
operate the plant. The owner, Rothschild, opposed the appointment of the 
administrators and all the lime took the view that such appointments were 
illegal. 

In June. 1942, an offer was made by the Krupp firm to Maurice Erhard, 
then administrator of the property, for the purchase of the Austin plant for 
five million francs. Within a month after the offer was made by the Krupp 
firm, a subordinate in the office of the accused Loeser reported that Erhard 
had been delaying negotiations. As a result thereof the German military 
authorities, after consulting with the Krupp firm, directed Erhard to give 
the Krupp firm a three years' lease if he could not make up his mind to sell 
the properly, and stated that failure on the part of Erhard to make the lease 
would result in his dismissal. 

The accused Loeser's subordinate recommended that the lease should be 
signed purely as an opening wedge for the later acquisition of the plant 
through a Krupp-owned French corporation. 

At the time the lease was signed the Krupp firm purchased all but thirty 
of the machines at a ridiculously low price according to Colap. 

The lease agreement was signed by Maurice Erhard as provisional 
administrator pursuant to the German decree for the sequestration of Jewish 
properties for a three year period, with t ie right of renewal for an additional 
three years. 

After the Krupp firm took possession of the Austin factory they manu¬ 
factured parts for other Krupp factories in France and Germany, which 
were used for war purposes. Only about 2 1-2 2 per cent of the production 
was devoted to the manufacture of spare parts for agricultural tractors. 

The Krupp firm continued its efforts to acquire the plant by purchase 
but the change in the military situation prevented the Krupp firm from 
finally obtaining title to the property. 

Moreover, the Krupp firm selected a valuable property located in the 
heart of Paris. 141 Boulevard Hausmann. which was to become their 
central office in France. This was accomplished by profiting from the 
anti-Jewish policy of the Nazi Regime. The property was owned by 
Societe Bacri Freres, a Jewish firm, and had been sequestered by the com¬ 
missioner for Jewish affairs. The Krupp firm's representative in Paris, 
Walter Stein, obtained a lease of the property for the firm with the right 
to purchase it within six months after the date of the lease, 1st January, 
1943. for 2.000,000 francs—not from the rightful owners but from the 
provisional administrator of the Socie e Bacri Freres by virtue of a decision 
of a commissariat for Jewish questions. There had been nothing to prevent 
the firm from leasing or buying a building from a non-Jewish owner in Paris. 

The Krupp workers evacuated the Austin plant a few days before the 
entry of the American troops. Eighteen machines which they had collected 
in France were dismantled and taken to Germany. Among these were 
two machines originally obtained from the Austin plant. 


ALFRIED FELIX aLWYN KRUPP 


87 


The evidence showed that the accused Krupp, Loeser, Houdremont, 
Mueller, Jansen and Eberhardt voluntarily and without duress had partici¬ 
pated in the purchasing and removal of the machinery and in the leasing of 
the Austin plant and in the obtaining cf the lease of the Paris property. 

(b) Evidence relating to the Seizure of the Elmag Plant at Mulhousc 
and the Removal of Machuiery to Germany 
For more than one hundred and twenty-five years a French company 
known as S.A.C.M. (Alsatian Corporation for Mechanical Construction) 
had its principal place of business at. Mulhouse, Alsace. The company 
owned eight plants, four of which were located in France, outside of Alsace, 
but the principal works of the four located in Alsace were at Mulhouse. 
At the outbreak of the war the principal product of the Mulhouse plant was 
textile machinery, and a portion of the plant was devoted to the manufacture 
of combustion engines, machine tools and machinery for the fuel industry . 

Upon the German occupation of Alsace in June, 1940, a “ Chief of 
Civilian Administration ” was appointed by the Germans, and German law 
was introduced. A German administrator was appointed to take charge of 
the S.A.C.M. properties hereinafter referred to as ELMAG, an abbreviation 
of the German translation of the name of the firm. The reason for this 
seizure seems to have been that the majority of the stock of the company 
was owned by Frenchmen, living outside ol Alsace. The company was 
referred to as “ an Alsatian enterprise in which enemy interests predominate.” 
The action was protested against by the president and those ot the directors 
who had remained with the company after the occupation. 

In August, 1940, when the German administrator took over the plant, 
Elmag still used about one-half of the working hours for producing textile 
machinery but this figure rapidly decreased later in favour of direct and 
indirect production for the German Armed Forces. 

As a result of damaging air raids on the Gusstahlfabrik-Essen plant in 
March, 1943, it was decided to move the Krupp-Krawa factory (automotive 
works) to the Elmag plant. On 27th March, 1943, a meeting tor that 
purpose was held in the Reich Armament Ministry in Berlin, there being 
present the accused Janssen and Eberhardt as well as other Krupp officials, 
representatives of the Armament Min.stry, of the German Civil Administra¬ 
tion for Alsace, and of Elmag. 

Minutes of the meeting were recorded by the accused Eberhardt and 
distributed to the accused Krupp, Mueller, and Pfirsch. 

Strenuous opposition was raised by the administrators for Alsace and the 
Elmag representatives to the taking o' er of the plants by the Krupp firm, but 
transfer of the automotive factory from Essen to the Elmag plant had been 
decided upon and nothing could be done to alter the decision. The Krupp 
representatives obtained a statement by the Armament Ministry, to the 
effect that “ the entire plant at Mulhouse, Masmuenster and Jungholz will 
be for the credit and debit of Krupp ...” 

Under the terms of the lease, which was signed for the Krupp firm by the 
accused Eberhardt, the management of the three plants was turned over to 
the Krupp firm for the duration o' the war. The machinery and fixed 
installations were to remain the property of Elmag. 

G 
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The programme of war production was greatly increased when the Krupp 
firm took over the plants. 

The evidence left little doubt that the Krupp firm desired ultimately 
to acquire the Elmag plant as their property. The fortunes of war, however, 
forced the Krupp firm to evacuate the Elmag plants because of the advance 
of the Allied armies. In view of this situation, the exploitation of the 
Elmag plants was substituted by outright physical looting. 

The evacuation of the Krawa plant from Alsace was decided by Reich 
Minister Speer in early September, 1944, and the plant was hurriedly 
evacuated and re-established in Bavaria. Machinery which was the property 
of the Elmag plant, including machinery which was in the plant when it was 
seized by the German authorities as well as machines acquired from other 
sources were evacuated along with Krupp’s own machinery. A total of 
55 machines belonging to the Elmag plant were taken to Germany. 

In October, 1944, a Krupp employee of Elmag inspected among others 
the Peugeot Works in Sochaux, France, in order to select machinery and 
equipment that would be usable in Krupp’s plants. The evidence showed 
that a great number of machines and other equipment had been removed 
from this plant by Krupp. 

The evidence showed that the accused Janssen and Eberhardt had attended 
the conference in Berlin where the decision to take over the Elmag plant 
had been made. The latter had been in charge of the negotiations and 
signed the contracts. The accused Krupp had participated in the discussions 
with Janssen and Eberhardt as to the methods to be employed to acquire 
the plant. The accused Mueller and Pfirsch had been advised of these 
discussions. The correspondence regarding the acquisition had been 
conducted by the accused Krupp, who had in turn brought the matters to 
the attention of the accused Eberhardt and Mueller. The accused Eberhardt 
had participated in the removal of the machinery and the plant to Germany 
and the accused Krupp, Houdremont, Mueller and Janssen had been kept 
informed concerning the evacuation of machines and equipment from other 
industrial firms in France for Elmag. The accused Mueller had participated 
in directing the production progress at Elmag. The management of the 
Elmag plant was responsible to the Krupp-Essen Vorstand which prior to 
April, 1943, consisted of the accused Krupp, Loeser and Goerens and 
thereafter of the accused Krupp, Houdremont, Mueller and Janssen and 
Fritz Mueller, since deceased. 

(c) Evidence relating to the Removal of Machines from the Alsthom 
Factory at Belfort 

In the early part of 1941 the German High Command instituted a new 
submarine building programme, which was participated in by the Kruno 
subsidiary the Krupp Stahlbau in Reinhausen. One of the managers of 
this plant was sent to France in the company of a naval officer of the 
Armament Inspectorate of the Navy High Command in order to find 
bending roll machines of greater dimensions than were available at the 
Krupp plants. They proceeded to the Alsthom plant where they located 
two bending roll machines of greater dimensions than were available at the 

TheTrrS" 15 ' r ,1 e A y ru media , tely P ' aced “ seized ” si 8 ns ^on the machines. 
The director ol the Alsthom plant objected to the confiscation on the ground 


ALFRIED FELIX ALWYN KRUPP 


89 


that the machines were the only ones on which the construction of boiler 
drums and high pressure tubes were based. These machines were very 
heavy, one weighing 380 tons and the other 50-60 tons. Neither had been 
used for military purposes. 

The objections raised to the seizure were of no avail and shortly afterwards 
the machines were dismantled by Krupp workmen and carried off to 
Germany. They were installed in the Krupp Stahlbau plant and were 
used in the submarine building programme until the end of the war when 
they were found and finally brought back to the Alsthom plant. 

Repeated attempts were made by the Krupp firm to obtain title to the 
machines but the director of the Alsthom plant pursued delaying tactics 
which in the end and, because of the eventual outcome of the war, 
proved successful. 

The evidence showed that the matter had received the attention of the 
Vorstand at various times from the acquisition of the machines until t e 
liberation of Paris in June, 1944, and that the accused Krupp Loeser, 
Houdremont, Mueller and Janssen were responsible for this confiscation 
and the detention of the machines. 

(d) Evidence relating to the Illegal Acquisition of Machines Jrom 
other French Plants and of other goods Requisitioned hy various 
Government or Army Offices as War Booty or Purchased through 
the Black Market by these Official Agencies 

The evidence showed that the Krupp firm not only took over certain 
French industrial enterprises, but also considered occupied France as a 
hunting ground for additional equipment which was either shipped to the 
French enterprises operated by the Krupp firm or directly sent to Krupp 
establishments in Germany. The Krupp firm obtained this machinery 
from the local French economy, partly through their own efforts and partly 
through those of various government offices. Some French machines were 
obtained from booty depots. Some were directly requisitioned from 
French firms with payment offered to the owners after the confiscation. 
Some were purchased by Krupp through its representatives in Pans, and 
some could only be obtained after negotiations conducted by Krupp 
officials had been adequately backed up through the intervention of German 

authorities. 

In December, 1940, the Raw Materials Trading Co., which had been 
referred to as Roges, was founded at the request of the German Army High 
Command, the Economic and Armaments Office and the R e | ch M'n*stry 
Economics, “ whose desire it was to utilise the raw materials in * he i®** u P* 
countries of western Europe and to accelerate their use in German war 

economy.”) 

Goods were obtained by Roges in co-operation with the German military 
and economic agencies which goods could be placed in two categories, namely: 
(1) captured goods, referred to as “ Booty Goods and (2) purchased goods 
(those secured through the black market by German official agencies). 

Under a special Goering decree, the Office of Plenipotentiary for Special 
Tasks was created, which supervised and directed the procuring of goods 
in occupied countries through the black market. These goods and booty 
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goods obtained in occupied countries by the German Army Command were 
turned over to Roges. These goods, as a rule, were gathered together in 
depots from which they were distributed to German firms under directions 
from the Central Planning Commission. Both the booty and the black 
market goods consisted of wares of all kinds, such as household goods, raw 
materials, textiles, machines, tools, shoes, scrap metal and other materials 
and were obtained in all the countries occupied by Germany. There were 
many machines and machine tools included in the booty goods. 

The booty goods were not paid for and cost Roges only the cost of 
transportation from the occupied territories to Germany. These, as a rule, 
were confiscated by the German military agencies and turned over to the 
branch offices of Roges for shipment to Germany. The black market 
goods were procured by buyers, acting under orders of the German Economic 
Ministry and the Armaments Ministry. All purchases had to be approved 
by the competent military commander in the occupied area. Prices were 
fixed by the buyers and the owners were paid by Roges in currency of the 
particular occupied country, which foreign currency was furnished by the 
Reich, but came out of occupation costs. 

A great portion of these booty and black market goods was distributed 
at the request of the Reich Association Iron (RVE), of which defendant 
Alfried Krupp was vice-chairman, to its member firms. In many instances 
the goods were shipped by Roges direct from the occupied country to the 
firms in Germany when those firms had placed their order for certain goods 
in advance. In other cases the booty goods were sent by Roges to a special 
booty centre where they were then allocated by the Reich agencies and 
sent to the respective business firms. As a rule the prices paid for these 
items were the prevailing domestic prices and lower than Roges paid for 
the black market goods. As Roges paid nothing for the booty goods, the 
surplus resulting was credited to the supreme command of the Armed 
Forces. 

During the war, campaigns for the collection of scrap metal were conducted 
and Major Schuh carried on these drives in the occupied territories. These 
accumulations of scrap metal from the occupied countries were placed by 
Roges at the disposal of German industry. The Krupp firm regularly 
obtained large quantities of this scrap metal from Roges. 

During the period of the war, the Krupp firm received goods of all kinds 
from Roges, of a total valuation of 14,243,000 RM. This amount com¬ 
prised 3,458,000 RM for “ booty ” goods and 10,785,000 RM for goods 
purchased on the black market. It may be concluded from the evidence 
presented that the Krupp firm knew the source of these goods purchased 
from Roges and that certain of these items such as machines and materials 
were confiscated in the occupied territories and were so-called booty goods. 

The evidence submitted indicated that in particular the accused Krupp, 
Loeser, Plirsch. Eberhardt and Korschan were aware of the circumstances 
under which these war booty and black market goods were acquired. 

(e) Evidence relating to the Removal of Machines from Holland, etc. 

By 1942 the so-called Lager-Aktion programme was under way in the 
Netherlands under which the products of the various Dutch firms were 
seized by the German authorities and held for shipment to Germany. This 


covered in the main the period from 1942 to September, 1944, which may 
be referred to as the first phase of organised spoliation in the Netherlands. 
For several years prior to the outbreak of war the Krupp firm owned a 
number of subsidiary Dutch companies located in various parts of the 
country. The Branch office at Rotterdam of Krupp Eisenhandel had sold 
Krupp products for many years in Holland and knew where many of these 
materials were located. The evidence showed that the Krupp firm had 
informed the German authorities which thereupon seized these products 
which included goods owned by the Board of Works, the Municipal Gas 
Works of Dutch municipalities and several private firms. These municipal 
and private enterprises were forced to deliver these confiscated materials 
to various depots in Holland from where they were transported by the 
Krupp Dutch subsidiary, Krupp’s Shipping and Transport Company, and 
shipped to Germany. The evidence showed that during this phase of 
spoliation the Krupp firm had shipped to Germany about 16,000 tons of 
such confiscated materials. The prices for these materials had been 
arbitrarily fixed by the German authorities without the consent or approval 
of the Dutch owners. A considerable portion of these materials had 
reached the Krupp firms. 

The second phase of the above mentioned spoliation programme covered 
the period of September and October. 1944, when it was thought that the 
Allied troops would soon liberate the Netherlands and that therefore not 
sufficient time would be available for the complete removal of industrial 
machinery and materials. Hence, only valuable machines and first-class 
materials were taken. 

The third phase lasted from November, 1944. until May, 1945, during which 
time the Allied armies were held by the German Army after only a small 
portion of the Netherlands had been liberated. During this period a 
systematic plunder of public and private property was carried out. 

By the fall of 1944 the Ruhr district had suffered heavy damage by 
bombing from the air. Thus in October. 1944, the Guslahlfabrik in Essen 
had been badly damaged by air raids. Reichsminister Speer went to Essen 
to inspect the damage and during a meeting which was attended by members 
of the Krupp Vorstand and other officials, Speer proposed that German 
firms should seize machines and materials from the Dutch to rehabilitate 
the factories of the Ruhr (the so-called Ruhr Aid Project). 

As a result of this proposal two employees of Krupp s Technical Depart¬ 
ment were appointed by Rosenbaum, the accused Houdremont s direct 
subordinate, to proceed to Holland for the purpose of selecting machines and 
materials suitable for the Krupp industries in Germany. At the Hague the 
two were joined by Rosenbaum and Johannes Schroeder, the accused 
Janssen’s chief assistant. Through the local German government offices 
they obtained the names of shipyards and manufacturing enterprises in 
Rotterdam, Lipps factory in Hilversum, de Vries Robbe & Co. of the N.V. 
Nederlandsche Seintossellen Fabrik in Hilversum, which was a subsidiary 
of the Phillips firm in Eindhoven, of the firm of Rademakers, the scale 
factory of Berkel, as well as idle shipyards at various places. More detailed 
evidence was submitted by the Prosecution relating to the looting of the 
following three specific factories : Metaalbedrijf Rademakers N.V., located 
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at Rotterdam, de Vries-Robbe & Co., N.V., located at Gorinchem and Lips 
Brandkaster-Dlotenfubrieken N.V.. located at Dordrecht. 

The evidence showed that the Krupp firm had through the Commissioner 
for the Netherlands of the Reich Ministry for Armaments and War Produc¬ 
tion secured the sponsorship for these factories which gave the firm the strict 
supervision over orders and deliveries. 

It was further shown by the evidence that practically all the machinery 
goods and equipment from these factories had been confiscated and shipped 
to Germany on government orders by which the Krupp firm had availed 
itself, and with the participation of the Krupp firm. Practically all the 
machines, goods and equipment had been sent to the Krupp factories in 
the Ruhr. 

I? ^ | C ^tn merit reported to have been made by two representatives of the 
Field Economic Office had referred to the Krupp men concerned as the 

Robbers . 

Energetic protests by the managers of these Dutch firms had been of no 
avaiL Active resistance was impossible and out of the question. Obstruction 
on the part of the Dutch owners was met with the threat of calling in 
the Wehrmacht. 6 

The evidence showed that all the various Dutch industries referred to 
above had been exploited and plundered for the benefit of the German war 
effort and for the Krupp firm itself in the most ruthless way. 

The evidence submitted by the Prosecution in support of the charges 
referred to above under headings (a)-<f) disclosed active participation in 
the acquisition of machines from France by the accused Krupp, Loeser 
Houdremont, Mueller, Janssen and Eberhardt, and from Holland by the 
same accused with the exception of the accused Eberhardt. The accused 
Loeser however, did not participate in the acquisition of machinery and 
materials subsequent to April, 1943. In the acquisition of machines and 
property m France the accused Eberhardt was, as the evidence showed, 
the most active in the field of all the accused. 

It was further shown by the evidence that the initiative for the acquisition 
of properties, machines and materials in the occupied countries referred 
to above, was that of the Krupp firm and that it had utilised the Reich 

government and Reich agencies whenever necessary to accomplish its 
purposes. 

(v) Evidence relating to Count III—War Crimes and Crimes against Humanitv 
—Employment of Prisoners of War, Foreign Civilians and Con¬ 
centration Camp Inmates in Armament Production under inhuman 
conditions ( ! ) 

The fact that large numbers of civilians had been brought under compulsion 

indljstrv'topeth and had bee " USed in ,he G ~ lament 

industry together with concentration camp inmates and prisoners of war 
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labour programme. According to an analysis, introduced by the prosecu¬ 
tion, of relevant documentary evidence the whole Krupp enterprise consisting 
of about 81 separate plants within greater Germany, had employed, between 
1940 and 1945, a total of 69,898 foreign civilian workers and 4,978 concen¬ 
tration camp inmates, the great majority of whom were forcibly brought to 
Germany and detained under compulsion throughout the period of their 
services, as well as 23,076 prisoners of war. For instance, the evidence 
showed—and it was admitted by the defence—that out of a total number of 
70,000-76,000 workers employed in August, 1943, at the Krupp Gustahl- 
fabrik (Cast steel Factory) located in Essen, 2,412 were prisoners of war and 
11,557 were foreign civilian workers. 

(a) Evidence relating to the Illegal Employment of Prisoners of War 
As to the employment of prisoners of war the evidence showed that during 
the last world war Germany did not even pretend to adhere to the provisions 
of the Geneva Convention. Both by the Defence's own evidence as well as 
that of the Prosecution it was conclusively shown that throughout German 
industry in general and the firm of Krupp and its subsidiaries in particular, 
prisoners of war of several nations, including French. Belgians, Dutch, 
Poles, Yugoslavs, Russians and Italian military internees were employed in 
armament production in violation of the laws and customs of war. It was 
also shown that in many instances, including employment in the Krupp 
coal mines, prisoners of war were assigned to tasks without regard to their 
previous training, in work for which they were physically unht and which 
was dangerous and unhealthy. This practice began as early as in . 
At that time 185 Belgian and Dutch prisoners of war were employed at the 
Gustahlfabrik in Essen. French prisoners of war were employed in 
armament production as early as 1941, and Russian prisoners of war in 
March 1942. Polish prisoners of war were employed at the Elmag Plant 
in 1944 and during the heavy air raids in the fall of that year morethan 
3,000 prisoners of war were employed in Essen. In the various subsidiaries 
the practice was likewise pursued. These included the Friedrich Alined 
Huette, the Bergwerke, Essen, the Grusonwerke. the Bertawerke and the 
Elmag Plant. In the various enterprises 22,000 prisoners of war were 
employed in June, 1944. 

The evidence also seemed to show that the accused were or must have 
been aware of the illegality according to international law of the employment 
of prisoners of war in or in connection with the armament production and 
that the treatment and other conditions under which they worked, were 
contrary to the provisions of international law. 

Prior to the attack on Russia the Nazi policy-makers had decided not to 
observe international law in their treatment of Russian prisoners of war. 
The regulations to this effect were issued on 8th September, 1941. 

As to prisoners of war from other countries it was commonly known that 
they were employed in the armament industry in violation of the laws and 
customs of war. The evidence showed that in the early stages of the war, 
the Krupp firm had sought to evade the provisions of Article 31 of the 
Geneva Convention and the corresponding provisions of the Hague 
Regulations as well as the German law by an interpretation alleged to have 
been given by the Commandant of the prisoner-of-war camp or some other 
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military authority. This appeared from a memorandum of a Krupp 
representative to his superiors in which he stated : 

“ According to international agreement Prisoners of War may not be 
employed in the manufacture and transportation of arms and war material. 
But if any material cannot be clearly recognised as being part of a weapon, 
it is permissible to get them to work on it. Responsible for this decision is 
not the Intelligence branch (Abwehrstelle) but the Commandant of the 
Prisoner-of-War Camp.” 

The Prosecution introduced an affidavit of Schroeder who was also 
examined before the Tribunal. Schroeder was the commercial management 
member of the Vorstand of the Germaniawerft, a shipbuilding subsidiary 
of the Krupp firm, located at Kiel. The accused Krupp, Loeserand Janssen 
were members of the Aufsichtsrat of the Germaniawerft at the time in 
question. Schroeder testified that he had been promised prisoners of war 
or other foreign workers as replacements for German workers drafted for 
war services. As the Germaniawerft was engaged in the building of war 
ships, Schroeder had some scruples about using prisoners of war in that 
work. This was in 1941 and at that time the prisoners of war available 
were largely French. Belgian and Dutch. Schroeder decided to go to 
Essen in order to discuss the matter with the top officials there. He 
explained his difficulties to the accused Loeser and Krupp. Instead of 
giving him a direct answer to his question, the accused Krupp put him in 
charge of a plant manager who showed Schroeder around the factories in 
Essen with a view to demonstrating how the matter was handled there. 
Schroeder further stated that the accused Krupp and Loeser had told him 
that “ the legitimacy of employing foreign workers on war work was not to 
be discussed and that “ we'll show how to do it and then you can draw 
your own conclusions of how to arrange matters in Kiel where conditions 
are different.” Schroeder testified that out of a total of 11,000 workers 
employed at the Germaniawerft in 1943, there were 1,500 prisoners of war. 
At that time Speer had already forbidden all peace-time production at the 
Germaniawerft. 

In another affidavit introduced by the Defence the witness Hans Jauch 
who, from the beginning of June, 1942, was the Commander of Stalag VI-F 
which had jurisdiction over the employment of prisoners of war in the 
Essen area, stated : 

" At Krupp’s the assignment of workers to jobs was governed by principles 
0 ex Ped'ency, that is they were put wherever they were needed. A clear 
separation of production for war purposes and peace purposes was in a 
hrm like Krupp s presumably impossible under the sign of total war. I am 
of the opinion that if one had wanted to adhere strictly to the letter of the 
Geneva Convention in this respect the OKW probably ought not to have 
assigned any POW s at all to a firm like Krupp and all similar firms.” 

1. Evidence with Particular Reference to the Employment of 
Russian Prisoners of War and Italian Military Internees 

of^^^ dUr,n f 3 subslantial P art of the ^ years, Russian prisoners 
rrmH , d ian ? ,lltary irU ernees were required to work in a semi-starved 
Krupp°i WaS C ° nC US,VCly Sh ° wn by d ‘ mentar y evidence taken from the 
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Russian prisoners of war began to arrive at the Krupp works early in 
1942. The utter inadequacy of the food supplied to them was conclusively 
shown by protests made by managers of severa, of the plants. 

Thus, for instance, on 26th March, 1942, Thiele, in charge of the boiler 
construction shop of the Locomotive Works at Esssen, reported to the 
Krupp official Hupe that: 

" The Russian Prisoners of War employed here are in a generally weak 
physical condition and can only partly be employed, on light fitting jobs, 
electric welding and auxiliary jobs. 10 to 12 of the 32 Russians here are 
absent daily on account of illness. In March, for instance, 7 appeared for 
work only for a few days, 14 are nearly always ill, or come here in such a 
condition that they are not capable of even the slightest work. Therefore 
only 18 of the 32 remained who could be used only for the slightest jobs. 
The reason why the Russians are not capable of production is in my opinion, 
that the food which they are given will never give them the strength for 
working which you hope for. The food one day, for instance, consisted ot 
a watery soup with cabbage and a few pieces of turnip. 

Other reports went to show the same. That nevertheless these conditions 
continued was indicated by a report of 19th November, 1942 from the 
Instrument Shop No. 11 to the Labour Allocation Office in which it was 
stated that the prisoners who lived on this diet again and again broke down 
at work after a short time and sometimes died. 


That the conditions described in these reports and documents were 
general and known by every agency of the Krupp firm employing Russian 
prisoners of war, was shown by other documents introduced in evidence by 
the Defence as well as by the Prosecution. 

In his report of 30th October, 1942, to the accused Lehmann Eickmcier, 
an employee of the Labour Allocation drew attention to the fact that the 
state of health and nutrition in all Russian prisoner of war camps was very 
unfavourable and obvious to everyone who had an opportunity to observe 
these things due to malnutrition and other bad conditions. The report 
then goes on: 

“Army medical inspectors have also made remarks in the camps along 
these lines and stated that they had never met with such a bad general state 
of affairs in the case of the Russians as in the Krupp camps. In fan the 
prisoners returning from work make a complete worn out and limp 
impression. Some prisoners just simply totter back into camp. 

Conditions at the Krupp prisoner-of-war camps at the time under con¬ 
sideration were so bad that they came to the attention of the Army High 
Command, who made complaints to the Krupp firm. 

The evidence showed that the Krupp firm was not required by govern¬ 
mental directives to work prisoners of war, who, in many instances, were 
bordering on starvation. To the contrary the evidence showed that the 
allocation of prisoners of war and their supervision was made by the 
military authorities and that requests by a firm for prisoners of war were 
only granted on condition that those physically unfit would not be put to 
work until they had been made fit by proper feeding or whatever measures 
were found necessary. 
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It was conceded by the Defence that the prisoners of war were required to 
work in highly dangerous areas, exposed to increasingly heavy air raids. 
Their camps were located within or close to the danger area. The lack of 
sanitary and medical care was most deplorable and the protection against 
air raids quite insufficient. 

The evidence showed that the Italian prisoners of war were first accorded 
the status of prisoners of war, but were later forced to accept the status of 
foreign workers. They had been forcibly brought to Germany and were 
under compulsion kept in a state of servitude while employed in the armament 
industry in connection with a war against their own country. The food and 
billeting conditions, as well as sanitary and medical care, had been 
deplorable. In a report dated February, 1944, by the Friedrich Alfried 
Huette at Rheinhausen, it was stated that the sickness rate among the 
Italian workers was 11 per cent including 70 cases of oedema and 100 loss 
of weight. It was also stated that of the 765 camp inmates, 35 per cent 
were unfit or only partly fit for work and that the number of undernourished 
persons and cases of stomach and bowel trouble showed the food unsuitable 
for most of the Italian military internees. 

2. Evidence with Particular Reference to the Illegal Use of 
French Prisoners of War in the German Armament Industry 

There was no evidence which could sustain the Defence’s contention 
that an agreement had been reached at between the German and the Vichy 
Governments whereby the use of French prisoners of war in the German 
armament industry had been authorised. Even though some of the 
witnesses had suited that they were under the impression that such an 
agreement had been reached at with Laval, there was no evidence to show 
that any of the accused had actually acted upon the strength of any such 
agreement or even personally were aware of the existence of such an 
agreement. 

(b) Evidence relating to the Illegal Use of Civilian Foreign Workers 
and Concentration Camp Inmates in the Krupp Works 

During the war, Dutch, Belgian and French workers employed in 
Germany were referred to as Western workers. The Czechs in many ways 
were treated by the Krupp firm like Western workers, although the evidence 
showed that on some occasions they were subjected to the same mistreatment 
as the so-called Eastern workers. Among the Western workers, a distinction 
was made between “ free ” labour and “ convict ” labour. The “ free ” 
workers were treated better than all of the other classes of labour with 
whom this case is concerned. They had better rations and more liberty. 
They were, however, not free to leave their work and were also otherwise 
deprived of many basic rights. The evidence showed that an ever-increasing 
majority of these “ free ” workers were compelled by the Krupp firm to 
sign contracts, and if they refused to do so, they were liable to be sent to 
penal camps. At the end of their contractual period of employment, the 
“contract” was unilaterally considered renewed. If one of them failed 
to report for work, he was treated as “ slacking,” and also deprived of the 
small and insufficient food rations. Often they.were reported to the 
Gestapo. Those who left their employment with the Krupp firm, were 
charged with breach of contract ” and were frequently sent to a punishment 
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camp maintained by the Gestapo. In the punishment camps they were 
treated very badly. Their rations were the same as those given to the 
Eastern workers. They were confined behind barbed wire ; their move¬ 
ments were severely restricted ; they were frequently beaten. They were 
also, as shown by the evidence, mistreated in many other respects, such as 
being denied packages and letters, forbidden to attend religious services 
and given no pay. 

About the spring of 1942, Sauckel’s Labour Mobilisation Programme 
became effective, and compulsory labour laws were enacted in the various 
occupied countries. 

The evidence showed that wholesale manhunts were conducted and able- 
bodied men were shipped to Germany as “ convicts without having been 
charged or convicted of any offence. Many were confined in a penal camp 
for three months during which time they were required to work for industrial 
plants. If their conduct met with approval they were graduated to the 
status of so-called “ free ” labour. 

The Western slave labourers employed by the Krupp firm were produced 
in various ways. Some had signed contracts under compulsion . some 
because of their special skill had been ordered to go to Germany, and others 
had been taken because they belonged to a particular group. Some of 
those who had endeavoured to evade compulsory service referred to as 
“convicts,” with others picked up in manhunts, were required to go to 
Germany and work for the Krupp firm. The evidence showed that 
subordinates of the accused Lehmann had been sent to occupied countries 
to secure workers. The accused Lehmann himself went to Paris in 194- 
in order to take part in the negotiations concerning group recruitments. 
In October, 1942, an employee of the Krupp firm, Hennig, was sent to 
France to assist in the selection of the drafted individuals for the Krupp 
firm. The number of French workers employed by the Krupp firm in the 
Cast Steel Factory at Essen rose from 293 in October, 1942, to 5,811 in 
March, 1943. 

The accused Lehmann had a Krupp representative go to Holland in 
October, 1942, who remained there for two years in order to assist in 
securing Dutch workers for the firm. The number of Dutch workers 
employed by the Krupp firm in Essen rose from 33 in June, 1942. to about 
1,700 in March, 1943. Likewise, a Krupp representative was sent to 
Belgium. He stayed at Liege from where Belgian workers were sent to 
the Krupp firm. Many of them were treated as “convicts. After the 
usual period of three months of punishment they became so-called free 
workers.” 

Dutch workers who attempted to escape from compulsory service in the 
Krupp firm, were arrested, confined in the penal camp, and returned to the 
Krupp firm. 

Czech workers who were sent to Essen for training for work in the 
Berthawerke, were required to sign contracts. If they escaped and were 
recaptured they were first sent to a labour education camp, and while 
confined there they were required to work for the Krupp firm. 

Penal camps were maintained by the Krupp firm at Grusonwerke, at 
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Friedrich Alfried Huette and at Essen. Those at Essen were known as 
Dechenschule and Neerfeldschule. 

In 1943 it became apparent that slave labourers reported to the Gestapo 
for punishment, were not always sent back to the Krupp firm after the 
expiration of their sentences. In October of that year the accused von 
Buelow made plans and laid down the conditions for the operation of a 
penal camp of its own by the Krupp firm at the Gusstahlfabrik. In January, 
1944, construction of the camp was under way. The accused von Buelow, 
took it upon himself to make sure that iron bars were installed in the 
windows and that locks were put on the doors, and that an air raid shelter 
was provided for the guards. About 90 per cent of the inmates of this 
penal camp were Belgians, the remainder being French, Italian, Polish, 
Yugoslavian, Bulgarian, Chinese and Algerian. 

The Dechenschule penal camp, referred to above, was surrounded by 
barbed wire and patrolled by a guard. The inmates were guarded at all 
times, even while at work in the Krupp plants. Upon their arrival they 
were told that they were prisoners, and their heads were shaved. They 
were issued convict clothing. They could not leave the camp without such 
suits. 

The inmates were deliberately assi ned to heavy and dirty work in plants 
of the Krupp firm. The food, consisting of liquid and little else at night 
was quite inadequate for men performing the labour required by the inmates. 
Because of the improper nourishment at least 15 died on account of illness 
and malnutrition. Mistreatment and beatings were a daily occurrence in 
the camp. The beaten and sick men were denied medical assistance. They 
were also denied religious consolation. As an air raid shelter they were 
allowed to use only a trench, although adequate air raid protection was 
available nearby. As a result 61 of them lost their lives when the trench 
was hit in an air raid. After the destruction of Dechenschule, the penal 
camp was transferred to Nerrfeldschule, where the conditions were even 
worse. According to a witness, the inmates had actually to fight for a 
dry spot on which to sleep at night. Those who lost were forced to stand 
on their feet all night. 

Both the Dechenschule and the Nerrfeldschule camps belonged to and 
were managed by the Krupp firm. The inadequate facilities that existed 
there were provided for by the firm’s officials. The firm was responsible 
for supplying adequate air raid shelters. The food was provided for by the 
firm. The guards were members of the Krupp Werkschutz. The inmates 
worked in the Krupp plants to which they were assigned by officials of the 
firm. Medical treatment was also the responsibility of the firm. The 
prisoners were beaten by the guards in the firm’s employ. 

The evidence showed that the responsibility for these two penal camps was 
not limited to the accused von Buelow. Each of the other accused, except 
Loeser, Pfirsch and Korschan, participated in the establishment and 
maintenance of the camps. 

Civilians from Poland and Russia were first brought to Essen in large 
numbers in 1942. In January, 1942, the Gusstahlfabrik employed five 
Russians and 67 Poles. In April, 1942, 319 Russians and 462 Poles were 
employed. By the end of the year, the Gusstahlfabrik employed 5,787 
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Russians and 1,046 Poles. In October, 1944, 3,535 Russians and 1,210 
Polish workers were employed. The decline in the number of Eastern 
workers from 1943 until the end of the war was caused particularly by the 
evacuation of sections of the Gusstahlfabrik, and the workers were taken 
to other plants of the Krupp firm. Eastern workers were also employed in 
the Krupp plants Elmag, Suedwerke, Berthawerke, the Friedrich Alfried 
Huette and at the Germaniawerke. 

The Eastern workers, like the Russian prisoners of war, were treated 
worse than all other classes of foreign workers, with the exception of 
concentration camp victims and the inmates of ’’ labour education camps. 
The evidence showed that upon their arrival, they were put under guard 
behind barbed wire in very bad camps ; they were brought back and forth 
to work under guard. They were compelled to wear distinguishing badges. 
The food was of very poor quality and not sufficient in amount. They 
were required to work very hard and received very little compensation. 
Their treatment was most inhuman. The status of Eastern workers was 
declared to be that of prisoners. In a memorandum to the work managers, 
dated 13th March, 1942, the accused Ihn stated : “ The Russian civilian 
workers are to be treated in the same way as prisoners of war Any 
sympathy is false pity, which the courts will not accept as an excuse. The 
accused von Buelow voluntarily aided in the restrictions placed upon these 
people. In spite of government orders to the contrary the accused von 
Buelow continued to oppose the removal of the barbed wire fences roun 
the camps. 

The camps in which the Eastern workers were confined were overcrowded 
very dirty and inadequate in many ways. Long before the damage caused 
by the Allied air raids on Essen, the housing of the slave labourers by the 
Krupp firm was totally inadequate. The sanitary and medical facilities 
were appalling. In addition their lives were constantly in jeopardy due to the 
location of the camp in the very centre of the danger area and the lack ot 
protection against air raids. As a result many of the Eastern workers lost 
their lives. 

The food furnished to the Eastern workers employed by the Krupp firm 
was deplorable. Hassel, a subordinate of the accused von Buelow said 
when Krupp employees protested on behalf of the Russian civilians that 
“one was dealing with Bolsheviks and they ought to have beat ' n 8* 
substituted for food.” As shown by a survey made on 7th May 194 .t 
four-fifths of the Eastern workers who had died at a Krupp hospital died ol 
tuberculosis and malnutrition. 

Russian workers were compelled at all times to wear a badge “ Ost ” 
(East) and the Polish workers were compelled to wear a badge P in 
order that they might be distinguished. It was the rule that escaping 
Russians must be shot. These workers included old men and women and 
children and pregnant women. In 1943 some of the Eastern children 
employed by the Krupp firm were from twelve to seventeen years old. In 
1944 children as young as six years of age were assigned for work. Eastern 
workers were beaten as part of their daily routine. The evidence showed 
that these beatings took place in the Krupp plants as well as in the camps. 
Several Russians' were beaten to death on various occasions. No action 
was taken against the culprits. The number of atrocities committed against 







100 


ALFRIED FELIX ALWYN KRUPP 


the Eastern workers in the Krupp plants was such that it was a matter of 
common knowledge there. 

The utilisation of concentration camp labour for the armament programme 
was at first restricted to employment in armament plants by the S.S. itself 
within its camps. The first change in this system was inaugurated on 
16th March. 1942, on the basis of conferences at Hitler’s headquarters, 
when it was announced that concentration camp inmates were to be used 
to a greater extent but only within the concentration camps themselves. 
Shortly thereafter the accused Erich Mueller, made a proposal to Hitler 
for the setting up of a plant to produce automatic AA-guns in a concentration 
camp. The Krupp Auschwitz project was a part of this programme. The 
evidence showed that the Krupp firm was desirous of obtaining skilled 
labour through the concentration camps for the achievement of their 
industrial ends and that this method of recruiting slave labourers was no 
matter of necessity. The accused Erich Mueller discussed the employment 
of concentration camp inmates with Hitler. The evidence showed that the 
accused Alfried Krupp, Houdremont, Loeser, Eberhardt, Korschan, Ihn, 
Lehmann and Pfirsch were also actively involved in these efforts. 

On the 11th March, 1943, a special conference was held between the 
accused Houdremont, Korschan, Mueller, Eberhardt and several of their 
subordinates from the technical office in order to discuss the extent of the 
damage done to the Fuse Plant at Essen by bombing. It was decided to 
submit a proposal to the government authorities for the evacuation of the 
remaining machinery from the fuse factory in Essen and to resume production 
in large scale at a factory at Auschwitz. The plan was approved. In June, 
1943, the Krupp firm started to employ concentration camp inmates in 
Auschwitz. By the end of the month approximately 160 persons were 
actually working for the firm there. By the middle of July, 50 persons were 
engaged in the manufacturing of equipment and tools and another 150 on 
repairs and installation machinery. In September, 270 persons were 
employed, and it was contemplated that by the end of the year 600-650 
people could be used. Before full-scale production could be had, however, 
the offensive of the Russian Army forced the Krupp firm to give up the 
plant at Auschwitz. 

These concentration camp inmates were of many nationalities, including 
Poles, Frenchmen, Czechs and Dutchmen. The majority were of Jewish 
religion. Many were in very poor physical condition. They were beaten 
and otherwise punished by S.S. guards. The food furnished to them was 
meagre, insufficient in both volume and nutrition value. 

The facts connected with the Berlhawerke lead to the same conclusions. 
Here again, it was shown by the evidence, that it was not only known by the 
Krupp firm that concentration camp labour would necessarily be required 
to fulfill the programme, but that the fact of availability of such labour was 
used as a means for expansion. The labour used for the construction of the 
Krupp owned Berlhawerke consisted almost entirely of imprisoned Jewish 
labour. About 4,000 or them were assigned to the construction of the plant 
by July, 1943. 

In their application to the Reich Association Iron for the approval of a 
plan for the starling of construction on a steel works at Markstaedt, the 
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Direktorium of Fried. Krupp in Essen, stated with reference to the sources 
of manpower that “ before long, 3,300 Jews who are working on the spot 
as building workers, can be released for the above-mentioned work.” 
Again in the monthly report of the Berthawerke for July, 1944, reference 
was made to the negotiations which took place with the armament command 
concerning the use of 500 Jews for track-laying on the firing range. In 
April, 1944, 1,668 concentration camp inmates were employed at Bertha¬ 
werke. By July of that year, the number had increased to 2,610, and in 
October of that year Bernhard Weiss of the Flick firm had estimated on 
his visit to Berthawerke that approximately one-half of the total labour force 
of 12,000 consisted of concentration camp inmates. These concentration 
camp workers were interned in nearby camps. They were in a bad state of 
health, and some of them could not walk at all without aid. They were 
badly clothed. The inmates worked without any morning meal and for 
twelve hours with only one bowl of soup. Their food was so poor that they 
sought for food remains, and begged for scraps of food. A doctor employed 
by The Krupp firm who observed the poor appearance of the concentration 
camp inmates employed, reported that: “In spite of all efforts we could 
not change in detail the system of the work to be done by the concentration 
camp detainees, which was really responsible for the bad state of the 

detainees.” . 

The evidence also showed that the concentration camp inmates had been 
beaten because they did not properly perform the work to which they were 
assigned, as a result of not knowing how to work the machines. The 
beatings administered to them by the supervisors was with a whip made of 
iron with rubber. Conferences were had between the competent plant 
managers and the members of the S.S. during which the matter of punishing 
the concentration camp inmates was discussed. The housing furnished to 
the concentration camp inmates was most inadequate, and the lives of the 
inmates were in danger as the plant was not furnished with proper air rai 
shelters for the workers. During air raids, the concentration camp inmates 
had to remain in the plant while other employees were permitted to leave it. 

The evidence showed that the Krupp firm had desirously employed 
concentration camp inmates in various other plants as well. Thus approxi¬ 
mately 200 female concentration camp workers had been assigned to the 
fuse plant erected by Krupp at Wuestegiersdorf in Silesia in 1944. All ot 
them were Jewish and of Hungarian and Yugoslavian nationality. They 
were procured as a result of negotiations between the Krupp firm and the 
S.S. Concentration camp workers consisting of Hungarian and Polish 
women of the Jewish faith were employed at the Krupp Geisenheim plant 
on the Rhine until March, 1945. Concentration camp inmates had also 
been employed by the Krupp firm at the Elmag plant. After the Krupp 
Krawa plant had been evacuated from Alsace to Germany and re-established 
in Nurembera and Kulmbach as the Suedwerke, the Direktorium sent the 
accused Lehmann to the S.S. Main Economic Administration at Oramenburg, 
to arrange for the allocation of concentration camp inmates. Lehmann 
reported that at Oranienburg he was informed that concentration camp 
Buchenwald was the camp to which they should apply. The accused lhn 
and Lehmann then started negotiations with the commander of the 
Buchenwald concentration camp, with the result that 2,000 female concentra¬ 
tion camp inmates were allocated to the Krupp firm. An effort was also 


4 










102 


ALFRIED FELIX ALWYN KRUPP 


made by the Krupp firm to obtain 2,000 male concentration camp workers, 
but in vain. Five hundred and twenty of these were later selected by Krupp 
officials and sent to the Krupp plants at Essen. These female concentration 
camp inmates ranged in age from 15 to 25 years. They belonged to the Jewish 
faith and had because of their religion been forcibly removed from their 
homes in Czechoslovakia, Rumania and Hungary in May, 1944, and 
transported to Germany. The camp at Humboldstrasse in Essen, main¬ 
tained by the Krupp firm and used for the housing of these 520 female 
concentration camp inmates, was in every respect deplorable. The housing, 
sanitary and medical facilities were extremely bad, the protection against 
air raids consisting only of open trenches. After the barracks had been 
burned down in an air raid in October, 1944, all the inmates were crowded 
into the patched kitchen building. During another air raid in December, 

1944, this building was also hit and thereafter the entire population lived 
in the cellar of this bombed-out building. The food was very bad, and only 
one meal was served each day. They did not have two blankets each as 
prescribed by the S.S. The Krupp firm furnished them with only one 
blanket. The mistreatment of these girls was a matter of common 
knowledge. Although these conditions were known to all responsible 
parties, no efforts were made to improve things. 

In February, 1945, a subordinate of the accused Lehmann learned that 
the S.S. did not plan to permit the concentration camp inmates to remain 
alive and thus be liberated by the advancing American troops. He advised 
Lehmann of this plan and also the members of the Direktorium. After a 
discussion of this matter by the Direktorium, the accused Janssen advised 
the accused Ihn and Lehmann of the decision of the Direktorium to have 
these concentration camp prisoners removed from Essen. On 17th March, 

1945, the girls were marched to Bochum. There a train was made up for 
them together with 1,500 male concentration camp inmates. They were 
shipped eastwards under S.S. guards. With the exception of a few girls 
who had succeeded in escaping shortly before, nothing further has been 
discovered about the fate of these Jewish girls employed by the Krupp firm. 

The evidence showed that the accused Krupp, Loeser, Houdremont, 
Mueller. Janssen, Ihn, Eberhardt, Korschan, von Buelow, Lehmann and' 
Kupke had actively participated in the endeavours of the Krupp firm to 
employ not only prisoners of war but also concentration camp inmates in 
the armament production and to a greater or lesser extent were responsible 
for the deplorable and inhuman conditions accorded to them. 

(vi) Evidence relating to Count IV—Conspiracy to Commit Crimes against 
Peace, War Crimes and Crimes against Humanity 

The evidence relied upon in support of this Count is the same as that 
submitted by the Prosecution and the Defence under and in connection 
with the foregoing three Counts to which reference therefore may be made. 

3. THE OPINION OF THE TRIBUNAL ON COUNTS I AND IV (CRIMES AGAINST 
PEACE) OF 1 iTH JUNE, 1948 

On 12th March, 1948, after the Prosecution had rested its case in chief, 
the defendants filed a motion entitled, “ Motion of the Defence for Acquittal 
on the Charge of Crimes against the Peace.” 
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In the motion, the defendants moved that the Tribunal “ should decide. . . 
that the defendants are not guilty in this respect,” referring to Counts I 
and IV of the Indictment. 

In connection therewith, briefs were filed, the memorandum of the prosecu¬ 
tion being dated 20th March, 1948. 

During the session of 5th April, 1948, the Tribunal, through the President, 
states as follows : “ Before you proceed with the other witness. Doctor, we 
desire to dispose of a motion that has been made. On 12th March last, 
the defendants filed a joint motion for an acquittal on the charges of crimes 
against the peace. We construe this to be a motion for a judgment of not 
guilty on Counts I and IV of the Indictment on the ground that the evidence 
is insufficient as a matter of law to warrant a judgment against them on 
those Counts. 

“ After a careful consideration of this motion, the Prosecution's reply 
thereto, and the briefs and the evidence, we have come to the conclusion that 
the competent and relevant evidence in the case fails to show beyond a 
reasonable doubt that any of the defendants is guilty of the offences charged 
in Counts I and IV. The motion accordingly is granted and for the reason 
stated the defendants are acquitted and adjudged not guilty on Counts I and 
IV of the Indictment. An opinion, stating in more details the reasons ol 
our conclusion, will be filed at a later date.” 

(i) The Opinion of the Tribunal as a whole 

The above-mentioned opinion which was subsequently prepared and was 
filed on 11th June, 1948, after recalling the events set out above, proceeded 
as follows: 

In Count I of the Indictment, all of the defendants (') are charged with 
Crimes against Peace. This Count is frequently referred to as the " aggres¬ 
sive war Count ”. In the fourth Count, all of the defendants ( l ) are charged 
with having participated in the formulation of, and execution of a common 
plan and conspiracy to commit, and which is alleged to have involved the 
commission of Crimes against Peace. This latter count is often referred to 
as the “ conspiracy Count ”. 

“ As stated in the judgment of the International Military Tribunal, the 
charge in the Indictment ‘ that the defendants planned and waged aggressive 
wars are charges of the utmost gravity. War is essentially an evil thing. 
Its consequences are not confined to the belligerent states alone, but afreet 
the whole world. 

• To initiate a war of aggression, therefore, is not only an international 
crime • it is the supreme international crime differing only from other 
war crimes in that it contains within itself the accumulated evil of the 
whole.’ 

“ Judgment of the International Military Tribunal, Volume I, page 186 of 
Official Documents, Trial of the Major War Criminals. 

“ It is difficult to think of more serious charges which might be made 
against any individual than those contained in the two Counts in question. 

f 1 ) During the Trial, however, the Prosecution made a motion to amend the Indictment 
so as to eliminate the accused Kupke, Lehmann and von Buelow from Count I and 
Count IV. 
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Realizing this and the attending responsibility upon us, we have carefully 
weighed the ev idence offered in view of what w as said in the judgment of the 
International Military Tribunal, 

Article II cl the Control Council Law No. 10 provides in part as 

follows: 

"I- Eat 'h °f *he following acts is recognized as a crime : 

‘ (fl) Cnmes against Peace. Initiation of invasion of other countries 
and wars of aggression in violation of international laws and 
treat.es, including but not limited to planning, preparation 
initiation or waging a war of aggression, or a war of violation 
of international treaties, agreements or assurances, or participation 
in a common plan or conspiracy for the accomplishment of any 
of the foregoing. . . . ’ 3 

.' i ^ ny Person without regard to nationality or the capacity in which 
he acted is deemed to have committed a crime as defined in paragraph 1 
of this Article if he was (a) a principal or (/>) was an accessory to the 
commission of any such crime or ordered or abetted the same or (c) 
took a consenting part therein or (d) was connected with plans or 
enterprises involving ns commission or (e) was a member of any 
organization or group connected with the commission of any such 
crime or (/ with reference to paragraph 1 (a), if he held a high political, 
one on," Air ^ (m ??. ing General Staff) Position in Germany or in 

finani A i leS .’ T be lgerentS ° F Satellites or high position in the 
financial, industrial or economic life of any such country.’ 

ar,iClCS • appear in ‘ Militar y Government-Germany, 
inance No. 7, Organization and Powers of Certain Military Tribunals ’: 

. “ Article IX 

The tribunais shall not require proof of facts of common knowledge 
but shall take judicial notice thereof. They shall also take judicial 
notice of official governmental documents and reports of any of the 
mted Nations, including the acts and documents of the committees 
set up in the various Allied countries for the investigation of w ar crimes 
and the records and findings of military or other tribunals of any of the 
United Nations. J 

* * Article X 

‘The determinations of the International Military Tribunal in the 
judgments in Case No. 1 that invasion, aggressive acts, aggressive wars 
crimes, atrocities or inhumane acts were planned or occurred shall be 
binding on the tribunals established hereunder and shall not be question¬ 
ed except insofar as the participation therein or knowledge thereof bv 
any particular person may be concerned. Statements of the inter¬ 
national Military Tribunal in the judgment in Case No 1 constitute 

the Contrary. aCtS ^ * lhe abSenCe of ^stantial new eSSet 
In the judgment of the International Military Tribunal the consDiracv 
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“ A detailed review in this opinion of all of the evidence offered by the 
prosecution upon these two counts is not deemed essential. Assuming that 
all of the evidence so presented is considered as creditable, it was upon 
5th April. 1948, and is now, our considered opinion that the requirements 
for a finding of the defendants guilty upon these two Counts have not been 
met. We do not hold that industrialists as such, could not under any cir¬ 
cumstances be found guilty upon such charges. Herein we state what we 
construe to be the necessary elements of proof for conviction upon these 
two Counts, and have concluded that evidence of the same has not been sub¬ 
mitted. This conclusion having been reached upon 5th April, 1948, it then 
appeared to us that it was our duty to state it immediately, and not require 
the defendants to offer further evidence upon these two Counts. The obvious 
result of not having taken this course, would have been to put the defendants, 
who otherwise would not know the views of the tribunal, in the position or 
exposing themselves to a situation which we do not deem consistent with the 
rights of every defendant, namely, the right to have a fair trial. One ot the 
requirements is that the Prosecution shall sustain the burden of proving each 
defendant guilty beyond a reasonable doubt. The tribunal, having deter¬ 
mined that the Prosecution had failed to prove each defendant guilty beyond 
a reasonable doubt upon the two Counts in question, entertained the thought 
that the only possible effect of having the defendants present evidence upon 
these two Counts would be, that in doing so, proof of facts required for 
conviction might then possibly be produced to the advantage of the prosecu¬ 
tion. It is our opinion that such a course would not be in keeping with our 
ideas of justice. It was because of this that we announced our conclusion 
in the manner in which we did in open court upon 5th April, 1948. 

The opinion recalled that: 

“ In paragraph 1 of Count I of the Indictment, it is alleged that all of the 
defendants, * with divers other persons, including Gustav krupp von 
Bohlen und Halbach, Paul Goerens and Fritz Mueller, during a P e " od 
years preceding 8th May, 1945, committed Crimes against Peace as del 
in Article II of Control Council Law No. 10, in that they part.c.paLedUn the 
initiation of invasions of other countries and wars of aggression m v ola .on 
of international laws and treaties, including but not limited to planm g, 
preparation, initiation, and waging wars of aggression, and wars in violation 
of international treaties, agreements, and assurances. 

“ In paragraph 2 of Count I, it is stated that the defendants held high 
positions in the political, financial, industrial and economic life of Germany 
and committed Crimes against Peace in that they were P rinc, P alsaC “ S . 
sories to ordered, abetted, took a consenting part in, were connected with 
T ns 'nd enterprises involving, and were members of organizations and 
groups, including KRUPP, connected with the commission of Crimes against 

PC3CC* 

“ In paragraph 3 of the first Count, it is said that the ‘ invasions and wars 
referred to and the dates of their initiation were as follows : Austria, 1-th 
March 1938 ; Czechoslovakia, 1st October, 1938, and 15th March, 1939 , 
Poland 1st September, 1939 ; Denmark and Norway, 9th April, 1940 ; 
Belgium the Netherlands and Luxembourg, 10th May, 1940 ; \ ugoslavia 
and Greece, 6th April, 1941 ; the USSR, 22nd June, 1941 ; and the United 
States of America, 11th December, 1941.’ ” 
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The Tribunal then continued : 

“It is now clear that the wars which the defendants are alleged to have 
participated in the initiation of were wars of aggression. However, can it 
be said that the defendants, in doing whatever they did do, prior to 1st 
September. 1939, did so knowing that they were participating in, taking a 
consenting part in, aiding and abetting the invasions and wars set out in 
paragraph 3 ? 

“ The International Military Tribunal required proof that each defendant 
had actual knowledge of the plans for at least one of the invasions or wars 
of aggression, in order to find him guilty. It was stated that, ‘ Evidence 
from captured documents has revealed that Hitler held four secret meetings 
to which the Tribunal proposes to make special reference because of the light 
lhe> shed upon the question of the common plan and aggressive war.’ 

“ Continuing on, it was stated, ‘ These meetings took place on the 5th of 
November, 1937, the 23rd of May, 1939, and the 22nd of August, 1939 and 
the 23rd of November, 1939.’ 

Then the tribunal said, 4 At these meetings important declarations were 
made by Hitler as to his purposes, which are quite unmistakable in their 
terms.’ 

In finding Hess guilty on the aggressive war Count and on the conspiracy 
Count, the International Military Tribunal clearly indicated that in its 
opinion a defendant could be found guilty even if he had not attended one of 
the four meetings referred to above. Likewise, we do not hold that a 
defendant cannot be found guilty unless he attended one of the meetings. 

“ Schacht was indicted under Counts I, conspiracy and II, waging 
aggressive war, and he was found not guilty by the International Military 
Tribunal. 

4 But rearmament of itself is not criminal under the charter. To be a 
Crime against Peace under Article 6 of the Charter it must be shown that 
Schacht carried out this rearmament as part of the Nazi plans to wage 
aggressive wars.’ 

“ As it was necessary in the case of Schacht, it is necessary, with respect 
to these defendants, that it be shown that they carried out rearmament ‘ as 
part of the Nazi plans to wage aggressive wars.’ 

“ Speer was indicted on all four Counts. He joined the Nazi Party in 
1932. In 1934 he was made Hitler’s architect and became a close personal 
confidant. Shortly thereafter he was made a department head in the German 
Labour Front and the official in charge of capital construction on the staff 
of the deputy to the Fuehrer, positions which he held through 1941. On 
15th February, 194-, after the death of Fritz Todt, Speer was appointed 
chief of the Organization Todt. and Reich Minister for Armaments and 
Munitions (after 2nd September, 1943 for armaments and war production) 
The positions were supplemented by his appointments in March and April, 
1942 as General Plenipotentiary for Armaments and as a member of the 
Central Planning Board, both within the four-year plan. He was a member 
ot the Reichstag from 1941 until the end of the war. 

The tribunal stated that it was of the opinion that 4 Speer’s activities 
do not amount to initiating, planning, or preparing wars of aggression, or 
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of conspiring to that end. He became the head of the armament industry 
u . lft er all of the wars had been commenced and were under way. Hi 
activities in charge of German armament production were in aid of thewar 
in the same way that other productive enterprises aid in the waging o 
U no, prepared ,o find ,ha, such ac.iviues mvohe 
ZX to .he common plan ,o wag. aggressive war as charged under 
Count I or waging aggressive war as charged under Count II. 

“ If Speer’s activities were found not to constitute 4 waging aggressive 
war 4 we most certainly cannot find these defendants guilty of it. 

“ In the Charter of the International Military Tribunal under II, Juris¬ 
diction and General Principles, we find the following: 

4 Article 6. The Tribunal established by the agreement referred.to 
in Article 1 hereof for the trial and punishment of the major w ar criminals 
of the'European Axis countries shall have the power to try and pmuh 

^ (urCdmes'against peace : Namely, planning, preparation, initiation 

Such violations shall include, but not be limited tc'.mur ivilian 
or deportation to slave labour or for any other purpose^ ^ 
population of or in occupied territory, mur e plunder of 

SSSSESSSS* "J 

any civilian population, before or ® j f or in connection 

5X3 ss £55 : ~ 

formulation or execution of a common p performed by any 

of the foregoing crimes are responsible for all acts perior 

persons in execution of such plans. 

••™ -rnsysSJSi zzjrz&ssszsJz 

,ha \! hC formedof taken in thmcifclc. P Par.icipahon » -be 

nor be i^orm f aggres sive war, it is claimed, was obviously con- 

from participation in the common plan to wage 

aggressive war. 
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• prosecution claims that the conclusion follows that particioatinn 

n the preparation of or waging of aggressive war is a crime dffferent ? ' m 
the crime of part.c.pat.on in the common plan conceived bvSjJ f 
aggressive war ; that is. to be guilty of such nartiomTtT 7- H wage 

to have attended the conferences at which f«r ‘ ' S n0t necessar y 
to be advised as to what took place atTh^m ST T W3S P ' anned ’ 0r 

take place even in advance of the cryS^tfonofTcnT™"^ 011 may 
aggressive war. ^ on of a conspiracy to wage 

only The S, 0 ’'” 0 ' C °"" C ‘ I Uw N °' 10 

~r ^ 5S 

2?3 <£ » 

elusion and 

no1 ~ :s 

not be held responsiWe fo? cnlTTT" W y 3 gr ° UP of indivi ^als should 
» is claimed iha? , his S^SSSSSSS^. "" T heT '" d ’ 

^srstsgstz ZToVj** • 

plished through their collective action. ’ 8 dlegal ’ was accom ' 

to accon^Urh tlTsame^nd^Tne r th^Na2i C Co l nsp 0re T parate cons P ir ^ies 
* Krupp Conspiracy ’ It m,,?. L T C ° ns P ,rac y a "d the other the 
it is alleged tLt the' deflndTnts nTrrTa d 31 t,mes that in Count I. 
initiation of invasions of other T tlcl P ated ln crimes against peace, the 
Count IV thattihSZtidMSiSS” “ d W3rS ° f aggressio " a " d > in 
peace, and that the invasions and 7 COmmit the cnmes against 

initiation were as follows- Austria Pth^M^^’ioT the dates ° f their 
1st October, .938 and 15,h March 1 So •'T ; c Czecf ^<>vakia. 
Denmark and Norway 9th April ’1940 d ’ l Se P tember , 1939 ; 
Luxembourg, 10th May 1940 Tyi.c ?’• BeIg ’ u ™’ the Netherlands and 
the U.S.S.R,22n d Junel 94m\ tYu fT av,a ,™ d Greece > 6th A P r >l, 1941. 
December, 1941. ’ J ’ an the Umted States of America, 11th 

paragraph three oftheTfs^cTum of tTiTl ITT 3re those set out in 
burden of proving that these snerifi Ind 'ctment, the prosecution has the 
«* °"CS in conSS d 

alleged in the fourth Count of the inrf. defendants e,ther conspired, as 

as asserted in the first Count of th?1 T”? 11, ° T wh,ch they P artici P a ted, 
Count of the Indictment. All of the allegations of 

of 
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Count I are ‘ incorporated in ’ Count IV. Consequently, the above: allega¬ 
tion as to invasions and wars of aggression and their dates is part of Cou 

1 '“ For the above reasons we concluded that the prosecution failed to 
„ nv nf the defendants guilty by the requisite degree of proof on either 
Count I or Count IV and that accordingly none of the defendants is gui ty 
on Counts 1 and IV.” 

(ii) The Concurring Opinion of Presiding Judge H. C. Anderson 

Judge Anderson agreed with the opinion set out, hut Wed a con ‘“™” d 
opinion, his “ approach to some of the questions involved m Counts 
IV of the Indictment being somewhat different. 

After having recalled and quoted the rdevant parte of ^nts ^ and I 

^SSSsSssskss 

the discussion. The first is that mis i f h victorious 

law, II is not a manifestation of ' ,ol, "“ l ^d i, that the fact that 
belligerents which is quite a ditferen thi g. of mind Thc 

the defendants are alien enemies is to be resol J P a disposition 0 f 
third is that considerations of ^P^'^Trebuttwo U^whatwa^hebwat 

the questions presented ODhese th ^ ^ prima f ac ie that the 

the time in question and, (h) does■ t four(h is that the defendants 

defendants or any of them violated • f , can be put to their 

throughout are presumed to be innocent . 1 * beforedn« P 
defence, the prosecution must make.»“apr.mu/u»^urn, ordinance of 

petent and relevant evidence. It j s t j, at * they (the Tri- 

the Military Government for Germany (US IJ™*? ““‘J/. . non . 
bunals) shall adopt and apply to e gr e bers of th i s Tribunal nor the 
technical procedure.’ But "either reeard the pre sumption of innocence 

people of the nation prosecuting th g cedure Nor do they, or we, 

as nothing more than a technical ru P j wd j su ff ice . Upon 

think it a mere rhetorical abstract,on “substantive 
the contrary, ,n addihon to its proce defend q ant from the beginning to 
right whichstandsi as aw,toes.sf^ G T stav Krupp von Bohlen is not on 
the end of his trial. , p been a conspirator with the defen- 

trial in this case. He is allege ron duct are not binding on the defen- 
dams bu. his declarations, ac.s, and condtac.^re no, b ^ ^ 

dants unless and until the e. nroV en aliunde and then only insofar 

the Indictment has been [ P r ™“ f ^ P ■ furthe rance of the alleged criminal 
as they £ 0 ??.fundamental principle of criminal justice 

gSminTSMami es ,0 be micprei.d resiri.liuely i tha. cnmmal 

(>> This Slalcment r r ' n ^a^ ws', hsd particular 

controlling in the approach to the instant case. 
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responsibility is an individual matter • that mmm.i 
The seventh is that the armhc-uinn nf - in l ina guilt must be personal, 
constitutes a denial of justice un te P°st facto laws in criminal cases 

»"«d e d that ControlCounci.Taw No'ToTh^ J aW(,) ?““• if il <* 
nevertheless must be construed and applied to the"^ 8 ° n the Tr,bunal * il 
not conflict with this view.” PP l ° tbe Pacts in a way w luch will 

Judge Anderson continued 

Chief f ° rGeneral Tclford Ta yl”. 

A ""” Ob N urnberg Trials , Secretary of,he 

—; r4%Sem d Se a™, "J Milita ^ 

criminal conduct''under accepted nHnr ^i^ SabstanUal evidence of 
law.’ p principles of international penal 

of Ibe London Charier^n resDect™ 0 '^ the conslruction and application 

danti be charged with the acis 9 -in.t ,h ? ory can ttle particular defen- 
Prorantion wls allowed Jid c !2,2c 2 ^°": ?' G “? ,av K ™PP- Tl * 
case of conspiracy as the basis for the . ort l ° estabbs ^ a Prima facie 

Krupp-s starts anl tdviUeV A 

visionally admitted upon the assumotion^hnt of evidence was pro- 
made. When this failed such eSno ^ Pnma faC,e Case would be 
defendants. ’ SUCh eVldence was '"competent as against the 

sider that Count firs^" Co^roTcounc M 3 ^ 6 ^? akes il a PP ro Priate to con¬ 
spiracy. nor does the London'c£ ter '° ^ not define c °n- 

ment, the l.M.T. did so in thefoSg ^ ^ 

the JlTa^rs^f th^N^i'S^or eov’ significant Participation in 

in a conspiracy t^t s in evidcnce of a Particip a tion 

the Charter. But in i he opinion^ n t .Conspiracy is not defined in 
clearly outlined in its criminal purpose*" 'umTt the c ° ns P'racy must be 
from the time of decision and of feion ^ t0 ° far removed 

must not rest merely on the declarations P anmng ’ to ^ criminal, 
are found in the 25 poin's of thY m d Pa P3rty P ro 8 ram me, such as 

political air,rma,i„T2prcl d l “T"? 1 l920 ’ ° r "» 

Tribunal must examine whether 1 Ml T 7 “ ,ater years - Th ^ 

.. £ , d " e ™^ c r»™ipams in that *” 

concteK pirns of'iy' .2nme^2 mf "! knowled S e of Hie 
to a conviction under the conspiracy Count 8 aggressive war t0 ^ essential 

upon die”a^rte ^kgal’^prpp^j^n a ?‘° n ***** ** C3Se Under both coun,s 
JanuS fep f 53 e " NUrnberE Tria1 '' Amerkan Journal of Inter. 
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. crimes against Peace comprehend at least that any person, without 

rra 

pates in a common plan or conspiracy to accomplish the foregoing. 

by the l.M.T., for it was doi^nS“ isthe^rux of the case. The 
vital to the case against the defendan . inHirtment before the l.M.T. 

contention is in substance, that whereas in and h j s intimates, for 

the conspiracy charged was that origina^ y • here is a separate 

convenience called the ‘ Nazi conspiracy , Krupp a nd the then 

and independent one originated in 191 y N seizur e of power, 
officials of the Krupp concern, long before the Nazi seizure r 

- In an effort ,o make the statement of ^yco^T”. ■ 

to the language of Control Council Law • » as f 0 u ows ; “ Aet- 

spiracy ’ is tersely described in thejjne m gc ^ racy „ they (the de fen- 
ing together, but not as a part of the ' and t [j en to wage 

dants) took action that had as its objectJirs,, ? dered alone does not 
aggressive war. As will presently app , th of the prosecution and 
accurately represent what I conceive t . t misleading and con- 

although manifestly not intended to be so, is somewhat mislead g 

“The idea that independently of go ve rnmental^ tdayand 

controller of a private enterprise, toget er 1 combination to commit 

time, could formulate and ex^ute a No. 10 is so 

crimes against the peace as define t the mere statement of it at 

unique and far^clnng m its‘mphwt h uiion , s conten tion has 

once gives rise to the question ot wnetner uw= v 

rsr 2 £*£—— madc 

by the Prosecution ( prec edins discussion) that participa- 

“ The conclusion folio** from all ■ ^ js a crime different from 

lion in the preparation or waging °fj& . conceive d by Hitler to wage 

the crime of 0 f SUC h participation it is not necessary to 

aggressive war that to Pegu y war wa$ planned . or to be advised 

attend the conference . £ ® It/ that such participation may take place 

lien in advance of the crystallization of a conspiracy to wage aggressive w 
(Emphasis added.) 
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“ Since Control Council Law No. 10 makes not only the preparing or 
waging of aggressive war criminal but also participation in a common plan 
or conspiracy having as its objective such preparing or waging, it follows that 
participation in a plan or conspiracy for the accomplishment of acts of the 
character adjudged by the International Military Tribunal to constitute 
preparing or waging under Count II of the Indictment filed before that 
Tribunal is criminal even though neither the conspiracy nor the acts form 
part of the ‘Nazi Conspiracy’ charged under Count I.’ (Emphasis added) 

"The activities of these defendants were economic and political in 
character. That is, they contributed to the preparation and waging of war 
not by direct military action but by supporting a policy of national aggrandize¬ 
ment. Primarily, these defendants assisted in marshalling the resources 
first of Germany and then of the conquered countries to increase the military 
power of Germany. (Emphasis added). 

Judge Anderson then went on : 

Having in mind the definition of conspiracy under the London Charter 
laid down by the I.M.T. and herein-above quoted, the conspiracy of which 
eight of the defendants before that Tribunal were found guilty was the con- 
crete plans to wage aggressive war which were formulated by Hitler as early 
as 1937 and disclosed by him to a few of his top leaders in four secret key 
conferences hdd on 5th November, 1937, 23rd May, 1939, 22nd August, 
19_9 and -3rd November, 1939. This Tribunal is bound by this finding 
with respect to the existence of a common plan or plans to wage aggressive 
wars and no other such plans are shown by the evidence in the present case. 
Indeed, in earnestly pressing the conspiracy charge contained in Count IV 
the Prosecution does not contend at all that the defendants participated in 
these plans but as indicated in a wholly different plan which it is insisted 
amounted to a Crime against the Peace. This is not easy to follow but it 
must be understood if the Prosecution’s contention is comprehended. 
Just how radical is the departure from the conspiracy as it was found to be 
by the I.M.T. is indicated by the following further quotation from the brief: 

“ ‘The activities of the Krupp firm in preparation for war longantedated 
its alliance with Hitler. When Gustav Krupp entered into an agreement 
with the then heads of the German state in 1920 to preserve Germany’s 
rearmament potential for a future struggle, Hitler was the leader of an obscure 
political movement. It would be clearly absurd to say that the intention with 
which this, and other activities of the Krupp firm in implementation of that 
decision were formed, is to be determined by proof of the presence or absence 
oj knowledge of decisions taken by Hitler fiteen years later. The contin ued 

!n lhe * rUpp firm in sup P° rt of Hitler - after it became evident to 

tnat he stood for aggrandisement of Germany at the expense of its neigh- 
oours, reinforces the conclusion that its activities at all times had this as its 
purpose, but it is not, and could not be, the only proof of such intention.’ 
(tmphasis added.) 

IS further 1 contended that in order to convict these defendants under 
tr, .F>r SP,raCy Char f 11 Was not necessar y as held by the I.M.T. with respect 
he r m C r? S ?u a 7 V* 1 ? involved lhat lhe Pro «*ution show knowledge on 
bv T °K Hlt , er ?, P ans to wa 8 e aggressive war as they were found to be 
y tnat i nbunal. Upon the contrary, it is insisted that it was sufficient to 
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show merely * that the defendants intended without regard to and without 
exact knowledge of Hitler’s plans that military power be used for the 
aggrandisement of Germany or be used in violation of treaties. 

“As further indicating how radically the prosecution has departed 
from the rationale of the opinion of the I.M.T. and the construction it gave 
the London Charter, the following additional passage from the brief is 

equally illuminating: ... 

‘ To be guilty of participating in the preparation . . . of criminal war 
it is not necessary to show that the defendants believed or intended that 
employment of Germany's military power would result m actual armed 
conflict. Whether or not a war actually occurred would depend on he 
attitude taken by the victim nations XotethnaX o^force^ the 
military power of Germany was so overwhelming as to make resistance 
“to toe would be no war, ye, ,he aggrandisement of Germany 
would as surely have been accomplished through the employment 
military power as though a successful war had been concluded. 

» By way of contrast to the foregoing theory it will be observed from the 
quotation herein-above, the I.M.T. sotted the q«A°~ '* 

‘whether a concrete plan to wage war existed, . . . , 

quite a different thing from the prosecution s contenUon. This alone it 
seems to me would be a sufficient answer to the conspiracy count. To 
further consider the matter, however, it becomes necessary to ^e^ine 
whether the contention outlined by these passages 
sound legal basis either in Control Council Law No. 10, the London Ch 

or international customary law. 

“The ‘ Kruno conspiracy ’ is alleged to have been formed in 1919 by 
Gustav Krupp conjunction with the then officials of the Krupp con«rn. 
Only three of the defendants in this case were connoted with he n ., 
that time and it is conceded that ‘ none of them, occupiedUsufa.ntly 

important position to justify, 9 ^’sought, nevertheless, to hold 
decisions taken at the end of 1920. But it is soug.u, h 

them liable for those decisions upon the theoothat they£ con- 

execution of the alleged conspiracy. e o er . ^ , iq ?6 to 1937 and 
nected with the firm at various times over ^'"eement 

i, is sough, .0 bold them ’X? toTglto. uud 

sr.stf2 r ssjsi “ “ mrk “ 

from the moment the combination or confederac. 

.... I, r ‘"s, 1 ssrjsfsi."— srss 

faced the Krupp firm res . e H j n Bertha Krupp and her hus- 

e ’ xercibed the proprietary managemen :- 

" Whether it be galled ‘he ‘ 

7 7 S °Tr? r er a conspiracy must meet at least three requirements : 
n)The n re muS be a concrete plan participated in by two or more persons ; 
i th e In must not only have a criminal purpose but that purpose must 
be dearly outlined ; and ( 3 ) the plan must not be too far removed from the 
time of decision and of action. 
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“ It is conceded, of course, that it must be shown that the conspiracy had 
a criminal purpose. In an effort to bring this essential element of the offence 
w ithin the language of Control Council Law No. 10 and the London Charter, 
the alleged criminal purpose is, as already said, stated in general terms as 
being ‘ first to prepare and then to wage aggressive war.’ But as also 
indicated this is unintentionally misleading. • When considered in the light 
of the evidence there is no contention that the alleged ‘ Krupp conspiracy ’ 
involved a concrete plan to wage aggressive war clearly outlined in its 
criminal purpose. Upon the contrary, when converted from the abstract 
to the concrete and reduced to its essentials, the real contention in this case 
is that in violation of the terms of the Treaty of Versailles, Gustav Krupp and 
his then associates entered into an agreement in 1919 whereby the armament 
potential of the Krupp firm was to be secretly preserved with a view to utili¬ 
zing it in aiding the rearmament of Germany if and when some future govern¬ 
ment embarked upon a rearmament programme in support of a national 
policy of aggrandisement.” 

Judge Anderson then surveyed the evidence submitted by the Prosecution 
in support of its above-mentioned contention and concluded : 

“ The foregoing evidence is sufficient to show that, notwithstanding the 
prohibition in the Versailles Treaty, Gustav Krupp, in 1919, decided to 
maintain the firm’s armament potential consisting of a nucleus of its skilled 
employees, to the end that if and when the German government was again 
in the market for war material, the firm would be in a position to re-enter 
that field of activity.” 

He then drew attention to the fact that the Prosecution expressly disclaimed 
an intention to le\el an attack against the business of making arms as such 
and went on to say that the Prosecution “ concedes, and properly so, that the 
‘ armourer’s trade is no more inherently unlawful than that of the soldier 
or diplomat; all of these professions revolve around war and statecraft, 
but that does not make them criminal per se.' This is a realisation that even 
under its theory of the law, in order to make the Krupp organization amount 
to a criminal conspiracy, it was necessary to show that the decision made by 
Gustav Krupp in 1919 was made with a criminal intent and amounted to a 
plan to accomplish an illegal objective; and further that the defendants 
participated therein with knowledge of its criminal character and with like 
intent. To show these essential facts the prosecution places much stress 
upon two sentences plucked from an article written for the Krupp firm in 
July, 1940, by one Schroeder who was the head of the firm’s accounting 
department and submitted to the High Command of the German Armed 
Forces. 

These sentences are as follows: ’Without government order, and merely 
out oi the conviction that one day Germany must again fight to rise, the 
Krupp firm have, trom the year 1918 to 1933, maintained employees and 
workshops and preserved their experience in the manufacture of war materials 
at their own cost although great damage was done to their workshops 
through the Versailles Treaty, and employees and machines had in part to 
be compulsorily dispersed. The conversion of the workshops to peace¬ 
time production involved losses, and as at the same time, the basic plan of a 
reconversion to war production was retained, a heterogeneous programme 


ALFRIED FELIX ALWYN KRUPP 


115 

as the result the economic outcome of which was necessarily of little value : 
SSSa procedure made il possible at the begmumg of the rearmament 
period lo produce straight away heavy artillery, armour plates, tanks an 
such like in large quantities.’ 

“The emphasis of course is upon the rather dramatic and ambiguous 
phrase ’ fight to rise ’. We are not enlightened as to just what it means. 

“ The foregoing sentences in which the phrase appears are from a lengthy 
document described by the Prosecution when it was introduced in evidence 
asa key document. The circumstances under which it and a companio 
document were prepared demonstrate, I think, that the phrase fg^to rise 
whatever was meant by it, cannot be utilized to give a criminal character t 
the activities of these defendants in pursuing their duties as employees o 
Krupp firm. 

“ it seems hardlv necessary to argue that, in the foregoing circumstances, 

Ap?rt d from ?U other considerations it not only was not made .n connection 
with or furtherance of any criminal conspiracy P re P ar ^ ® e 

- ■* 

while the war was at its height. 

Considered objectively and inI'^“"fii^SmTrlsC 
d»t Gustav Krupp-s lecmton m * “^t doublless was a 

Here was a man faced with the loss ot a large pai Hc 

profitable business that had been built up ° ver . a l ° b fJdes then preventing 
concluded there was a strong possibility that Ac 

him from engaging in that field of activt y wou German 

by the repudiation of the Versailles Trea y ° r ’armament. In this 

Government would then be again in e immediately re-engage 

situation he decided to be prepared to, a proved to be correct, the 

in that business. When, in 1933, h*s ca'cjilauon pro-v«i to 1* co 
Krupp firm was ready to begin the Production of anm at oncetn ^ ^ ^ 
gaining a considerable advantage over i. of P^ ermany but it is not con- 
result was a contribution to the rezi , , hi plan Gustav Krupp 

tended that in reaching his decision and formuiat.n n P ^ ^ 

had any that his decision was not made for 

mjd’jj”” j^oup'ihe jossm sustujd in presuming ihu firm s 
which enabled it to recoup ^ h n tbe pr0 - 

armament potential dunng the ^ ^^“on i, cannot" be 
duction of Takfng^ decision Gustav Krupp was influenced 
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conclusively shown by what happened. In 1933 or shortly thereafter the 
Krupp firm did exactly that. It not only manufactured armament for the 
merman government but diligently sought the more profitable business of 
other governments apparently without discrimination. Hence, under the 
evidence in this case, it is not an altogether unreasonable view that Gustav 
Krupp would not have made the same decision unless he had believed that 
it was to the firm's financial interest. The continued insistence even during 

k WJ !i °" proflts and the eff orts to recoup prior losses through high prices 
charged his government negatives the idea that he would have incurred the 
hazard for what he later claimed to have been patriotic reasons. But this 
view may be laid aside. 

• ™ e Prosecution’s position would be unassailable from a factual stand- 

S t^e then w £ at fi GuStav Krupp formulated and, in conjunction 
ilh the then officials of the firm, executed a plan to violate the disarmament 

of the IO "h ° f lhe ^ ersa,lles Treaty. Indeed when it is considered in the light 
of the evidence offered to support it, this necessarily seems to be the primary 

basis for the conspiracy charge. 3 

“ It is shown beyond doubt that Gustav Krupp did as claimed and also 

Control Pnm respecls practlsed a gr° ss deception upon the Inter-allied 
C ontrol Commission which was set up to supervise the compliance with the 

disarmament provisions of the Treaty. This conduct on the part of Gustav 
P UPP w f as ‘"defensible from a moral point of view. But however repre- 
hcnsible from that standpoint, it was in my opinion no crime per se either 
under the London Charter or Control Council Law No. 10 

Under the construction given the former by the I.M.T. the conspiracy 

fined T" 11 ' CnmeS against the peace involving violations of a treaty is con¬ 
fined to a concrete plan to initiate and wage war and preparations in con¬ 
nection with such plan. Control Council Law No. 10 is to be likewise 
construed. Independently of the government, the firm of Krupp could not 
wage war within the meaning of Control Council Law No. 10 or the London 
Charter, nor was it apparently possible that it could do so. 

rrfrJnJnr COnnec . ti ° n U ‘ S interesti "g ^ note that the I.M.T. pointedly 
refrained from a finding on the specification in the indictment that the 
Defendants there had violated the disarmament clauses of the Versailles 
Treaty or basing a conclusion thereon. Yet we have that specification 
repeated here as a primary basis.” 

Judge Anderson then pointed out that the Prosecution’s theorv of an 
independent “ Krupp Conspiracy ”, considered in the li”h" of the7yidLS 

ffiTconl 3 Sen °, US qUeSt, ° n ° f jurisdiction - He d rew attention to the fact 
that conspiracy to commit a crime and the commission of that crime are 
separate and distinct offences, and then went on : 

‘‘ is not c ° ntended that the particular defendants were parties to the 
alleged criminal agreement at the time it was first formed. Upon the con¬ 
trary it is sought to hold them retroactively responsible under the Anglo- 
Je ooSvTn “ W '“If *5“ ,h °* i°>» ■ Previously fonS conspS^ 

nSeS /o ,„“f„r' U " he “"T <0 ' ,be II l nS, 

Chart e r , hf . p P ^ under ,he co "struction given the London 

Charter, the Prosecution can invoke this rule of the Anglo-Saxon common 
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law. The decision as to several of the defendants in that case, for instance 
as to Speer and Doenitz, makes it extremely doubtful. 

.. However this may be, it is obvious that under the Prosecution’s theory 
of an independent ‘ Krupp conspiracy ’ it is sought to hold the defendants 
guilty of an offence which was complete in 1919 and it is this that poses the 
jurisdictional question. 

*« -phis is an ad hoc Tribunal. It was created as an instrumentality to 
administer the provisions of Control Council Law No. 10 and for no other 
purpose. Control Council Law No. 10 was enacted for the express purpose 
of giving effect to the terms of the Moscow Declaration of 30th October, 
1943 and the London Agreement of 8th August, 1945, and the Charter 
issued pursuant thereto. Both the Moscow Declaration and the London 
Agreement which are made integral parts of Control Council Law No. 10 
refer exclusively to war criminals whose crimes were committed in connec¬ 
tion with the series of wars initiated by the Nazi Government on 1st Sep em¬ 
ber 1939 So here we have a Tribunal drawing its jurisdiction exclusively 
from the fact of a series of particular wars called upon to take cognuance of 
an alleged offence which was admittedly unconnected with an y o ft { e f n 
to wage the particular wars upon which the jurisdiction of the Tnb "" a 
depends and which was committed in the time of peace tv ;W a ' b ^ 
the outbreak of any war and at a time when the defendants were not alien 
enemies ’ within the meaning of the laws of war. 

“To sustain this view of the case would be a -adical departure from 
the laws and customs of war.(‘) It was, I venture to think, to avoid such 
an anomaly that in the case before it the I.M.T. restricted the scope of he 
conspiracy denounced as a crime by the London Uharter to a conc eie p a 
which led to the initiation of war and which from a standpom of t me and 
causation, was not so remote from that action as ‘opreclude.t be.ngcon 
sidcred an essential part of the fact from which the Tribunal drew 
jurisdiction, namely, the particular wars themselves. ... 

“ Apart from any question of whether the requisite participation on the 

was 

officials' of e the 8 K e rup e p firm constitutes a /rco^rSlCouncuTawNo. 10 
commit a crime against the peace as defined by 

and the London Charter. _ 

“As already said the Prosecution occasionally use the alternative 

fes w “x 5 t. 

sdiss ‘X s sz 

language Control Council Law No. 10 and the London Charter it is 
necessary to regard the alleged criminal purpose of the plan to have been 
"fnrpn/re to a f d in the preparation for war through the manufacture and 
sale of armament, if and when such a progra mme should be adopted by 

cf Gen . j, h. Morgan, K.C. Numberg and After, The Quarterly Review, October, 
1947, London.” 
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some future German government. The question then is whether such a 
plan was a crime against the peace. 

“ ll >s worth pointing out that whatever was true from 1928 onward 
it is a debatable question as to whether aggressive war or a conspiracy to 
that end was a crime under international customary law as it stood in 1919 
when the alleged confederacy was formed by Gustav Krupp and the then 
officials of the Krupp firm. 

“ To S' ve an affirmative answer to the Prosecution’s contention, I venture 
to think, would be to extend the concept of conspiracy even beyond the 
limit fixed by domestic common law of the Anglo-Saxon nations to say 
nothing of international law as laid down by the I.M.T.” 

After having associated himself with and quoted the doctrines on pre¬ 
paration for crime in relation to a conspiracy and its limitations, expounded 
by Francis B. Sayre, in an article in the February, 1922, issue of the Harvard 
Law Review and by Wharton in his book, On Criminal Law, Volume II 
Section 1605, pp. 1863-1864, Judge Anderson stated: 

" Under this doctrine it seems clear that if the manufacture and sale of 
armaments lor profit can be regarded as preparation for war in a criminal 
sense it can only be so if done in complicity with the plans of some agency 
capable of planning, initiating and waging war and which in fact does so 
or as the result of a special statute: otherwise, there is no crime in any 
event for, as Mr. Wharton points out, the preparation must be regarded 
as a mere condition and not a juridical cause of the offence which was 
actually committed. In the present case, conceding the most that can be 
reasonably said by the Prosecution of Gustav Krupp’s decision in 1919, 
it is obvious that the crime of aggressive wars beginning in September, 1939,’ 
from winch this Tribunal draws its jurisdiction, as well as the preparation 
therefore, resulted not from that decision but from the collateral intervention 
of Hitler as the head of the Nazi Government and his collaborators. 

In connection with the contention that mere preparation for war alone 
is a crime, F. B. Schick, of the Univers.ty of California, writing in the 
Umvenuy oj Toronto Law Journal, Volume VII, pages 27, 40, makes this 
highly pertinent comment: 

‘ Interesting among the delicts declared to be “ Crimes against 
Peace is the provision according to which the planning or preparation 
of an illegal war constitutes an international delict. It would seem 
that this legal innovation, if it were to be accepted as a precedent for 
possible prosecutions of future war criminals, could render criminally 
responsible, at any time, every individual, everywhere. As a rule it is 
impossible to know in advance whether the planning or preparation of 
certain acts is to promote an illegal war. Nor is it possible to ascertain 
whether services rendered in times of peace in order to strengthen the 
military and economic war potential of a state, and—by doing so-to 
guarantee national as well as international security, will be construed 
at some later date as contributions to the planning and the preparation 
of an illegal war ; or, would anyone doubt that the present search for 
new, and more effective, weapons carried on so successfully by 
scientists, industry, and top-ranking officers of the victorious armies 
and navies under the leadership of the three most powerful of all 
peace-loving nations is being intensified for any but security reasons ? ’ 
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“ The article in which the foregoing passage appears was obviously 
written after the indictment was returned but before the judgment of the 
I.M.T. was rendered. As will be seen the Tribunal was apparently equally 
aware of the danger pointed out by the author and avoided it by the 
construction it gave the language of the Charter defining crimes against 
the peace. 

“In demonstrating this it will also become apparent that within the 
exception mentioned by Mr. Wharton, neither the Control Council Law 
No. 10 nor the London Charter can be regarded as a special statute making 
indictable preparations for the crime of aggressive war apart from the plans 
of those by whom that crime was committed or capable of being commiucd. 

It seems to me that this was pointedly and decisively shown by the I.M.T. 

“ There is, 1 think,” Judge Anderson continued, “ no justification for the 
view that the I.M.T. considered mere preparation apart from planning and 
initiation to be a separate and distinct offence, and. hence, that a conspiracy 
to prepare for war in the absence of and apart from the concrete plan to 
initiate and wage aggressive war was a crime against the peace. 

Further on Judge Anderson states that in his opinion it seems obvious 
“ that the theory of a ‘ Krupp conspiracy ’ to prepare for war, carriedl to its 
logical conclusion, would necessarily mean that, granted the required 
criminal intent on the part of the participants, they would be guilty of a 
crime even though no German government ever planned mrt.ated or waged 
an aggressive war and even if the armament purchased of Krupp had been 
used exclusively for legitimate purposes. 

“ I am not pursuaded that there is anything in Control Council Law 
No. 10 or the London Charter that justifies that anomalous conclusion. 

“In my opinion, ‘ planning, preparation and initiation ’ as these words 
are used in the London Charter and Control Counc.lLaw No. 10 arem 
practical effect the same as a conspiracy to wage war. ‘ : 

descriptive of the activities prerequisite to the crime of aggress.ve wa and 
to be of determinative significance, must be connected with 

of some agency capable of waging war clearly out me in i sc . ^ 

and, moreover, must not be too far removed from the time of action and 
decision ...” 

-mSS'Hs 

SnVwem“warn Sr the'rearmament which took place in German,. 
Judge Anderson stated: 

“ This of course, would not justify criminal conduct, if any, on the part 
of the defendants. It is pertinent only as bearing upon the question of 
whether the defendants had reason to believe that the particubr activities 
in which thev were engaged would be considered ndictable under inter- 
national* customrn 7 law! Needle* to ray, however, for such ev.dcncc to 
S of any signiheanee a lark of knowledge of the Nar. plans for aggress,ve 
war is to be presupposed, 
i 
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It is, of course, a somewhat different case where usage and custom has 
culminated in a concrete expression of the law as, for instance, in the 
Hague rules of Land Warfare and the Geneva Convention. In such a case 
the enactment gives the required notice just as is true in the case of statutory 
municipal law or judicial precedent at common law. ...” 

" That it was essential to the Prosecution's case to escape the definition 
ol conspiracy given by the I.M.T. has already been adverted to. The 
view that this definition was due solely to the fact that the charge in the 
Indictment before the I.M.T. was the broad ‘ Nazi conspiracy * involves, 
1 think, a misconception. The Tribunal spoke not solely with reference to 
the particular case. It was construing the language of the Charter and 
pronouncing a rule to be applied in all cases of conspiracy based upon that 
enactment. It cannot, 1 think, be seriously contended that under the 
same law the rule defining a conspiracy could be one thing in one case and 
another thing in another case. Such a view would rob the law of all 
predicability. It would make the law' depend upon the allegations of the 
Indictment rather than to require the sufficiency of the charge to be tested 
by the rule of law'. 

Contrary to the Prosecution's contention, in my opinion, the restricted 
scope given the concept of conspiracy by the I.M.T. was superinduced by the 
commendable desire to avoid a violation of the principle embodied in the 
maxim, nullum crimen sine lege, nulla poena sine lege. This was accomplished 
by making the definition conform to the continental concept of the offence 
of complicity.” 

This seemed, in Judge Anderson's opinion to correspond with the view 
expressed by Professor Donnedieu de Vabre, the French member of the 
I.M.T., in his article entitled: “The Judgment of Nuremberg and the 
Principle of Legality of Offences and Penalties”, published in Brussels in the 
Review of Penal Law and Criminology for July, 1947. 

Judge Anderson then turned to the contention made by the Prosecution, 
that according to its interpretation of the pertaining provisions of Control 
Council Law No. 10 and the principles of International Law, it was not even 
necessary to prove that the accused believed or intended that the employment 
of Germany’s military power would result in actual armed conflict. He 
commented upon this contention in the following words : 

I must confess that I am unable to find any basis in the languaae of 
either the Control Council Law No. 10 or the London Charter for the legal 
proposition stated by the Prosecution as the major premise of its case. 
In taking it as the basis for its case, it seems to me to be clear the Prosecution 
has reverted to the conception of a ‘ broad Nazi conspiracy ’ exemplified 
by the openly and widely proclaimed programme of the Nazi Party and 
Government upon which the Prosecution based its case before the I.M.T. 
and which Tribunal pointedly and decisively declined to adopt. The 
Prosecution before the I.M.T. described the Nazi Party as the ‘ instrument 
of cohesion among the defendants and their co-conspirators and an instru¬ 
ment for carrying out the purpose of their conspiracy whereas the 
Prosecution in this case says, ‘ in 1933, it (the Krupp firm) entered into an 
alliance with that party for the realisation of their common objective *.” 

Judge Anderson then pointed out that there were many passages in the 
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Prosecution’s brief which went to show that the alleged criminal purpose of 
the so-called “ Krupp conspiracy ” was in reality identical with the open 
conspiracy of the Nazi Party even though it may have originated beforehand. 
Judge Anderson commented on this allegation in the following words : 

“It is sufficient to say here that throughout the brief there runs the 
idea that the plan in which the defendants participated or came to participate 
was not a concrete plan to wage war clearly outlined in its criminal purpose, 
as held to be essential by the I.M.T., but the national plan of the Nazis.for 
aggrandisement of Germany at the expense of other nations, which is 
nothing more or less than to state the Nazi Party programme without 
mentioning it by name. 

" That in restricting the concept of conspiracy to a concrete plan to wage 
aggressive war the I. M. T. decisively rejected this idea is too clear for 
argument. The grounds on which this was done cannot, 1 think,^ oe 
circumvented simply by changing the name from a ‘ Nazi conspiracy to 
a ‘ Krupp conspiracy’. Hence, it is clear to my mind that to adopt the 
Prosecution's position as to the law would be to expand the concept of 
conspiracy under Control Council Law No. 10 beyond that contained in 
the London Charter as construed by the l .M.T. The latter Tribu , 
think, went to the limit fixed by the principle forbidding ex post facto laws 
and beyond that I am unwilling to go. 

“ In concluding the response to the contention that the conspiracy among 
private citizens to ‘ prepare for war ’ independently of and a P^t from the 
concrete plans of the Nazi Government to wage war, I cannot do_ better 
than to repeat in part the quotation from the article by Professor Schick in 
the Toronto Journal, which is hereinabove cited : 

‘ It would seem that this legal innovation, if it were to be accepted 
as a precedent for possible prosecutions of future war cnmmals,co 
render criminally responsible, at any time, every '"dividual, ^verywhc^ 
As a rule it is impossible to know in advance whether the 
preparation of certain acts is to promote an illegal_ war. Nor a 
possible to ascertain whether services rendered in tunesof pet ire m 
order to strengthen the military and economic war potential of'»t state, 
and—by doing so—to guarantee national as well as international 
security! will be construed at some later date as contributions to the 
planning and the preparation of an illegal war. .... 

“ As aDDlied to the facts of the present case, it is no answer, I thin , 
to sav that* in the case of a conspiracy exclusively among private citizens 

suchL that here alleged, the question of CT “ off “iS^tTIrtbe 
factor An evil intention is not a crime. To be of significance it must ^ 

coupled with the real or apparent possibility of doing the act contemplat . 

•‘ U From 'what°h as°bee ^said it follows that, in my opinion, there is no 
basis for the Prosecution’s theory of an independent Krupp conspiracy. 
Therefore from a criminal standpoint the activities of the defendants in the 
production of armament can only be considered in connection with the 
criminal plans of the Nazi Government. 

“ This theory is covered by the contention that the ‘ Krupp conspiracy 
fused with the ‘ Nazi conspiracy ’ upon the seizure of power by the Nazi 
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Party. This presents a question of a different type. The idea of a * Krupp 
conspiracy ' independent and apart from the war plans of the Nazi Govern¬ 
ment has disappeared. The question is no longer whether there was a 
criminal plan or plans for that essential element has been established by 
the judgment of the I.M.T. The inquiry, therefore, is whether the evidence 
was sufficient to show that the defendants participated in such plans under 
circumstances that made them guilty under the conspiracy Count.” 

Judge Anderson pointed out that it was true that Gustav Krupp had 
embraced Nazism shortly prior to the seizure of power by the Nazi Party 
and had continued his allegiance thereafter. He had'also played an 
important part in bringing to Hitler's support other leading industrialists 
and had, through the medium of the Krupp firm, from time to time made 
large scale contributions to the Party treasury. “ But,” Judge Anderson 
continued, " under the facts of this case this conduct on the part of Gustav 
Krupp cannot be charged against the defendants Likewise it was true 
Judge Anderson pointed out, that with the exception of von Buelow and 
Loeser, all of the accused had been members of the Nazi Party, but their 
connection with it “ was confined in the main to the fact of membership 
as was true of several millions other Germans Finally, Judge Anderson 
drew attention to the fact that “ after the seizure of power the activities of the 
defendants consisted primarily in the performance of their duties as salaried 
employees of a private enterprise engaged in the large scale production of 
both armament and peace-time products ”. But, although as a matter of 
cou , r r s f,’ rearmament is a part of the preparation for war, “ rearmament 
itself. Judge Anderson continued, “ is not criminal ”, 

Judge Anderson held that before the accused’s activities could be said to 
constitute crimes against peace it must be shown that they were parties 
to the plans of the Nazi Government to wage aggressive war He then 
turned to the inquiry whether the evidence was sufficient to show that the 
accused participated in such plans under circumstances which would make 
them guilty under the conspiracy Count in the following words : 

“ It is essential therefore to determine whether the proof was sufficient 
to show that the defendants manufactured and sold armament to the 
government with the knowledge that the product was going to be used in 
some invasion or war of aggression against another nation as these terms 
are defined in Control Council Law No. 10 and the London Charter and 
with the intent to aid in the accomplishment of the criminal purpose of 
those initiating and waging such conflict. 

“ This question is not to be determined by objective standards. Actual 
knowledge is required. The rule applicable in cases of ordinary negligence 
and similar actions has no place in criminal law. 

“I agree with the Prosecution, however, that it was not necessary to 
show that the defendants participated in the four key conferences at which 
Hitler disclosed to a few top leaders his plans for an aggressive war. Nor 
do I think the I.M.T. held this to be essential. In stressing the attendance 
or non attendance at these meetings the Tribunal was merely pointing out 
the necessity for actual knowledge of the criminal purpose and the sufficiency 
or insufficiency of the evidence on that question and not announcing an 
exclusive standard by which this essential fact was to be determined. That 
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this is true is shown by the conviction upon the charge of conspiracy of 
both Hess and Ribbentrop, neither of whom was shown to have attended 
any of the conferences. 

•‘The requisite knowledge, I think, can be shown either by direct or 
circumstantial evidence but in any case it must be knowledge of facts and 
circumstances which would enable the particular individual to determine 
not only that there was a concrete plan to inmate and wage war, but that 
the contemplated conflict would be a war of aggression and hence cnm.nuL 
Such knowledge being shown, it must be further established that the accused 
participated in the plan with the felonious intent to aid in the accomplishment 
of the criminal objective. In the individual crime of aggressive war o 
conspiracy to that end as contra-distinguished to the international 
delinquency of a state in resorting to hostilities, the individual intention is c f 
major importance.(') 

“ Except by a few of the top leaders of the regime the ‘ruth about the 
concrete plans of the Nazis towage war never became known until after the 
war was launched and all the facts and circumstances necessary to a 

determination that it was an aggressive war pro a y were Indeed 

the general public in Germany until a considerable time thereafter. "**.• 
the whole truth was likely not generally known until it was brought to li e h 
in the trial before the I.M.T. 

“ As indicated by the judgment in that case, it is doubtful if Hitler himse 
had fully determined upon a concrete plan for a war of a ^ ss ‘°" 
prior to 1937. Certainly prior to that tune his top leaders and mott 
intimate associates did not have the knowledge which tbelM.T^hM 
necessary to make their activities constitute Participation in a cnrmnal 
conspiracy. To these the information, as alrea y sai • ” 1939 

four secret conferences held on 5th November, 19. , — ‘ V* 

22nd August, 1939 and 23rd November. 1939. 

" But at the same time the general public was being tolld quite a‘ dUTerent 
story. The Nazi propaganda machine was going fufi blast t 8 . 

rearmament period. It was intended to cloak the concrete P lans ^ 
Nazi leaders to wage war and did do so notwithstanding that the N^ 
foreign policy was known everywhere. The nature and exte 

propaganda is a matter of common knowledge. It J* ""“J* reference 
the iudement of the I.M.T. and need not be repeated here. But a re,e £" v - 
oS -here made and a resort to what is now common knowh* 
will show that until the very outbreak of war with 1 Poland H.U r wa. 
proclaiming his peaceful intentions and s.gn.ng non-aggress.on pacts witn 
some of the nations subsequently attacked. 

“ In the present connection it is important to remember two th.ngs- 
First the strict censorship which prevailed over all news sources. The 
German people were permitted to know only what Hitler wanted them to. 
The second is that the propaganda emanated from the head or the govern¬ 
ment of the nation which" regardless of its decidedly objectionable 
characteristics was apparently a legitimate one. It is an historical fact 
that for Germans this was a consideration of importance. It of course 

' " (^QumcyWright. ^ Thc LasvTf the Numberg Trial. American Journal of Inter¬ 
national Law, January 1947, p. 38.” 
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cannot be utilized to excuse crime and from the viewpoint of peace-loving 
nations is highly regrettable. But it is nevertheless true and to ignore it in 
the connection presently under consideration would be to abandon an 
objective approach to the question. 

“Throughout the rearmament years, the period which the prosecution 
contends these defendants had the knowledge necessary to make their 
activities criminal. Hitler’s propaganda apparently deceived the highest 
officials of foreign governments who were vitally interested and who 
presumably had in hand all the information obtained through elaborate 
intelligence service as well as statesmen experienced in judging foreign 
affairs. these facts are not only common knowledge but a part of the 
record m the trial before the l.M.T. of which the Prosecution claims this 
Tribunal must take judicial notice.'’ 

It seems to be contended,” Judge Anderson went on, “ that the requisite 
guilty knowledge on the part of the defendants of the plans for aggressive 
war can be interred from the inherent nature and extent of the Krupp 
firm s activities in the rearmament field, together with the fact that they or 
some of them occupied high positions in the economic life of Germany 
which necessarily brought them in contact with high government officials. 

o such inference is permissible. There is no evidence that any government 
official or anyone else informed any of the defendants that the government 
orders executed by the Krupp firm were in connection with concrete plans 
or aggressive war. Rearmament must look the same whether for aggression 
or defence. The fact that the defendants were engaged in the manufacture 
of w “P° ns ordinarily employed in offensive warfare is not of determinative 
significance. Offensive warfare and aggressive war is not the same thing 
Offensive weapons may be, and frequently are, employed by a nation in 
conducting a justifiable war. 

“ Whether such knowledge can be inferred from the nature of the accused’s 
acUvuies plus the fact that he held a high political or civil or military position, 
or a high position in the financial, industrial or economic life of Germany 

Several of the iTh'Tk l f " dlCated by the ->' ud g ment of the J.M.T. as to 
several of the defendants before it; notably, von Papen, Schacht, Doenitz 

Frick and Streicher, all of whom were acquitted of the charge of conspiracy 
" beground that 'heyJacked the requisite knowledge of the Nazi plans to 
? dggresMVC war> ^ ful1 discussion showing the activities of these high 
ranking government officials is set forth in the opinion of the I M T and 

- - be r ^ eated here - * * sufficient to say that in view of'their 

considered" in "2*? ,0 ° f sen,iaI element of the offence now being 

„ " r d d ; to “ y hat P nvate businessmen such as these defendants had 

their qU .' , e 8U, ty knowlcdge derived alone from the extent and nature of 
heir activities in connection with the manufacture and sale of armament 

o 'rrr^r and the high positions some of them held in the 
inrnn , f ^ nat '° n ’ WOuld not onIy be an anomaly, it would be an 
inconsistency which would cast a doubt upon the objectivity of the trial 

and the purpose of this Tribunal to administer justice tinder the law . . 

ra^ g ?in A 5^i^ , :*“' i0 “ am ° nS ° ,h '” 
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•• In short, then until May, 1939, no-one in Germany could have had 
knowledge of when and against whom Germany would wage her wars ot 
igsression. Before that date, a few leaders of Germany had been advised 
as early as November, 1937, that Germany was prepared to resort to the 
sword if necessary, to gain her own ends. After that date, the milita > 
leaders knew of Germany’s intention to invade Poland ; the rest of the 
German people learned of it with the invasion of Poland three 
Onlv for the short space of three months can anyone he deemed to lia\e had 
^any special informMion as to Hitler's plans. These were the menwhowere 
Hitler's co-conspirators. The period of preparation, however for Germany r s 
wars of aggression stretched back over a far longer period ot time. During 
this period" of time the defendants in this case rendered important services 
rjTCo«»«-. Thei, participation in N.„ P*P«« g» •«* 
place long before the plans to wage aggressive war were crystallized. 

“The foregoing” Judge Anderson continued, “is equivalent to an 

4 • • n that the evidence was insufficient to show guilty knowledge 

“a, S ,«l contention in this case is that no mote 
knowledge of the national programme of the Nazi Party a 
That the l.M.T. rejected this view is beyond dispute. 

ludee Anderson then dealt with the final question namely whether the 
accused were guilty under Count 1 charging the planning, preparati , 
Son and Xgg of 'he twelve specific wars and invasions referred to 

in this Count, in the following words : 

“ As already pointed out, the l.M.T. seems to have regarded the ‘ Panning, 
preparation, initiation and f ^ artHr* planning* preparation and 

offence of planning, preparation and '" ,tia determinative question 

practical effect, the same as the suffi 4 cient to 

is whether with the requisite guilty knowkdge lh , anni pre para- 

show that the defendants were guilty o par ic P indictment. What 

tion and initiation of the particular : ^" a c y c ^ar^ a Sufficient 

has already been said in connection with the conspiracy cnarge 

answer to this question. 

“This leaves for consideration the charge of waging aggressive war. 

Little space is devoted in the brief to this question. 

“ The activities of the defendanU 

war continued at all times to be c manu f act ure and sale of armament 

participation b, son,,, of ,hem as members 
of the economic associations existing in Germany at the time. 

,. T , , M x refrained wisely perhaps, from undertaking to formulate 

The I M- • tn Hptermine what activities would constitute waging 

a specific rule y w ic decisi()n with respe ct to several of the defendants 
aggressive war, y d u$ opinion as l0 what activities would not 

coSstdute'thYt offence. A reference to the verdict as to Sauckel and Speer 
will suffice to show this.” 
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nf! U K dg m n T derSOn mac ! e e ferencc t0 lhe follo *ing passage of the Judgment 
ot the J.M.T. as regards Speer; s 

v ThC Tri . bunal is of ,he opinion that Speer's activities do not amount to 
P ' an " ,ng ' ° r P "! panng wars of aggression, or of conspiring ! 0 
hat end. He became head of the armament industry well after all the fears 
lad been commenced and u ere under n ay. His activities in charge of German 

nm,W p ™ ducll0n we f aid of the war effort in the same way as other 
P i cti\t enterprises aid in the waging of a war ; but the Tribunal is not 

f"Si? lh “ SUCh “ tm " S involve in lhe common plan 

as SySEiZ H. C 8 “ n<ier C<,Un ‘ 1 ° r "*« ™ 

■ The Prosecution had contended," Judge Anderson went on “ th „ 
acqumal of Speer on lhe charge of waginf war was predicated.’not on h? 
characle of h„ ac.v.hes bo., open ,he lime of Iheir commencemen, ° 

In dealing with this contention Judge Anderson said : 

unsnrmH ° f lhe Pr f osecution a * to the rationale of the decision is 
unsound in my opinion, for the following reasons : 

“ First: If the ground for the acquittal of Speer of all charees under 
Counts 1 and II had been the fact that he did not become held of the 

easy^mtter 11 for 6 thf? h' ‘*7 *7 Were Under Way il would have been an 

easy matter for the Tribunal to have said so and stopped there If the 

third"” enl* ° ' C Pros f cutlon ,s val| d, then the statement contained in the 
hird sentence as to the relation of productive enterprise to the offence 
charged was not only irrelevant to the issue decided and mere surplusage 
but was absolutely meaningless. surplusage 

as*»Sf°« d : -t! 1 WI ", be ° bs l CrVed that as ^as true in the case of Doenitz 

SwSbTsSmS SSS3 

e peet to engaging in a common plan to w-age war as rh.ropH ; n r - . i 

waging aggressive war as charged in Count II. 8 C ° Unt 1 ° r 

embodied in The With re . Spect t0 Speer ’ s act *vities render the conclusion 
light of their importance'To t" ot^at 

seum Zff&Z fhtc i M,niS,e I f ° r Anna^^^r^S 

s 

half of the entire w ir n,. '7 ° mi ? re lhun three years - or about one- 

ES SS2 

bc'I^T„ C t,tm?2 h 'tit” m 0f * par, i. cul " ris ■*"« •» 

a substantial one it is suhmfti A eh *?, contnbutlon to waging war was 

that a period of 'three JearT meet fhe " ** n ° d ° Ubt ab ° Ut the fact 

> s meets the requirement in that respect. If this 
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is true, the only explanation for the acquittal of Speer under Counts I and II 
is that the Tribunal felt that, conceding the requisite duration, the nature 
his activities did not constitute waging war within the meaning of the 
language of the Charter and that, it is submitted, is exactly what the Tribunal 
made S when, in disposing of this case, they said in effect that mere 
productive enterprise in aid of war effort does not constitute waging war. 

“In its relation to the defendants in the present case the acquittal ol 
Speer of the offence of waging war is peculiarly significant for he: was. th 
government representative who exercised direct supervision over the r 
activities as he did over those of all industrialists engaged in the war effort. 
He was the official head of the whole industrial programme for the production 
ol armaments It would be unprecedented to hold that the activities of 
private citizens in the production of armament constituted waging o war 
when those of the official supervising those activities did comt.tu 
that offence. So far as I am able to perceive, there is no reasonable basis 

for making such a distinction. ... 

“ As already emphasised, the defendants were private citizens and non- 

combatants. None of them held, either ^ ^ 

position of authority comparable in importance to thi pc 

Sauckel; nor in any permissible view of the evidence can ^ 

that they collaborated with those conducting t policies which 

Sauckel and Speer did. None of them had any vojee m the 

led their nation into aggressive war; nor were at y P oyer of 

policy. None had any control over the conduct of th . nursuan t to 

the armed forces ; nor were any of them parties 

which the wars were waged and so far as appears, notK 

knowledge of such plans. To repeat, their ac i ^ duties as employees 

the war consisted primarily in the performance of thc.r P ^ of 

of a private enterprise engaged for profit in economic- 

armament, together with membership b y;« of h j; 

and industrial associations organised to aid in the war • 

“To hold that such activities, constitute waging war c 
would be a violation of the principle forbidding aC P 0S, ^ , ° . . 

•‘The I.M.T. held that independent of the London ^his holding was 
of aggressive war was a crime under ll ( lUrnJ ‘ loaa ^ ons ‘ cu i m inating in the 
based on treaties and usages and cus oms . expressing and 

Briand-Kcllogg Pac. Accepung <b» £ a fSdy exLihg 

defining for more accurate referen ? u.,, activities were intended 

as the I.M.T. said was the in the light of 

to constitute waging war, the la g® the SJ bject and the objects 

the existing state of *"jjjjona h may be the view of experts 

sought to be accomplished t y. f | aw _ maker s and laymen the object 
in the held of cnin.noffiKi, i b y this particular instance, 

of punishment is ^ dete^oth { ^ ^ accomplished by makin g aggressive 

1 apprehend, th } g capable of initiating that type of war from 

war a crime:w s w m lh P Pact is to the effect that the signatories 
doing so The lang g nationa i p0 U CY . Considered in the light ol 

whole problem, .he usage and ces.om which led . 0 .he 
Treaty and the object sought to be accomplished, it seems to me to b 
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reasonable view that the language used necessarily implies that only those 
responsible for a policy leading to initiation and waging of aggressive war 
and those privy to such a policy together with those who, with a criminal 
intent actively conduct the hostilities or collaborate therein, are criminally 
liable in the event of war in violation of the Pact: for. if the threat of 
punishment deters these, there will be no war and the object of the law will 
have been accomplished. Upon the other hand, if the threat to the policy- 
makers, leaders and their collaborators proves of no avail, is it reasonable 
to conclude that the law contemplates that the threat of post-war punishment 
by a court exercising criminal jurisdiction held out to the mass of the people 
will prove effective To answer this in the affirmative, it seems to me 
would be to ignore everyday experience and indulge in purely theoretical 
rather than practical thought. 

•j Moreover, to extend criminal liability beyond the leaders and policy¬ 
makers and their privies to private citizens called upon to aid the war effort 
necessarily embodies the concept of mass punishment. To say that private 
citizens who participate to a substantial degree in the war effort after the 
policy-makers and leaders have plunged the nation into war are subject to 
indictment in a criminal court, notwithstanding they had no voice or control 
in the conduct of the war or its initiation is to say that there is no practical 
miit to the number who can be held responsible where the conflict is what 
is known as total war. This concept of mass punishment, in my opinion, 
is so inherently obnoxious, both from a legal and moral standpoint, that 
it would be an unreasonable construction to say that it was contemplated 
by any system of law founded upon justice. To enforce it would be an 
execution of power rather than an exercise of judicial authority. It would 
be to announce a rule which provides no practicable standard for the 
guidance of those bound by it. This would be of no service to the cause of 
justice under the law. Where would the line of demarcation be 9 Every 
private citizen called upon to contribute to the war effort would be obliged 
to determine in advance and at his peril whether he could do so without 
involving himself in criminal liability; whether the war in which he is 
called upon to aid his country is an aggressive war or lawful war 9 If he 

wH™ det y" 1in V h,s <l uesti ° n ’ "hat standard is he to use in determining 
wTcn and to what extent he can safely participate ? Has that standard 
been so far fixed by international law that those not privy to a policy 
leading to aggressive war or the plans under which it is being conducted can 
reach the necessary decision with reasonable certainty ? ” 

(iii) The concurring opinion of Judge Wilkins 

,J Udge Wlil . iam J -„ Wi| kins concurred in “everything that has been said in 

and m °h’t ,0n 0 , e ' the °P ,nion of ,he Tribunal as a whole on Counts 

ime o reSe r!n c 10 fiIe a Special incurring opinion at the 

time or the filing of the final judgment. 

Judge Wilkins availed himself of this right at the time stated. The 

? P , ‘° n ’ b . CS,d f S COnlUmmg 11 summar - v of the relevant evidence, set out the 
following legal arguments: 

aga,n T s^Pe r i? PleS 1™™' a PPhcabIe with respect to .he Crime 

eenenillv w^h Zl ?! “T elcmentar y and basic principles applicable 
8 • > respect to other crimes. The basic principle is that criminal 
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euilt requires two essential elements, namely, action constituting participation 

£'Kcriminal >"""•■ To es,ablish ,hc , r ' q ““" e pa " ,c ! pa '" d 
tore must be no! merely nominal tail substantial P™?*™** 
responsibility for activities vital to building up the power of a country to 
J e war To establish the requisite criminal intent, it seems nec «^ t 0 
show knowledge that the military power would be used in a manner which, 
in the words of the Kellogg Pact, includes war as an ‘ instrument of po cy . 

“ In view of the factual situation, the Prosecution necessarffy, in presenting 
its case submitted evidence dealing with activities of Gustav K ™PP and th 
KruDD firm in an effort to connect up the defendants with substantia 
participation with .ho* activities in such a manner rha, guilty knowledge 
could also be imputed to them. 

“ Gustav Krupp is not on trial in the present case nor has he had his ay 

^srst?sss^ni i a* 

the Prosecution, the major part of which comes^ Prosecution 

firm, is so convincing and so compelling tha Gustav Krupp 

built up a strong prime facie case, as far as the implication ot Uusia 

and the Krupp firm is concerned. nmnIint 

I have also no hesitancy in staling .hat in my “l“"»"^t,™nUon 
of credible evidencejustif.es the condusion that th g * counlries 

of the Krupp firm at the expense of lhe war years. 

were uppermost in the minds of these Fssen sw iftly unfolded 

This huge octopus, the Krupp firm, with its body at Essen sy.« > 

one of its tentacles behind each new oSIny’s war 

sucked back into Germany much that could be of value to oerm y 

effort and to the Krupp firm in particular. directing 

••,» is abundantly clear from Ihc tarfible 
the Krupp firm during the war years w ^ for Gennany thc Krupp 
that upon the successful terminat t plants in the conquered 

concern would be hrmly established dream. I. was 

territories and even beyond the seas. . o| - t |, e Wehrmacht. That 

nearing completion with each success Krupp firm was due in large 

this growth and expansion on t e P 3 *" . h hitler there can be 

sr- d par , 
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intensified during those first years of the Hiller regime when none of the 
present defendants as yet occupied a position of policy-making responsibility 
in the Krupp combine. This was a decisive consideration for this Tribunal 
in dismissing Counts I and IV of the Indictment. For, the Tribunal found 
it appropriate to adopt a conservative concept of 4 common plan ’ or 
• conspiracy ' as contained in Control Council Law No. 10. 

1 nd , er a wide, y accepted, less conservative theory of conspiracy those 
who, with knowledge of the criminal plan, enter into the common enterprise 
at a later date, become responsible for everything that was done under the 
conspiracy previously started. Hence, had the Tribunal adopted that 
doctrine, it would have had to determine whether Gustav Krupp had the 
requisite state of mind, and whether, when the defendants reached highly 
responsible positions, they became parties to his plans, or, in other words 
his co-con-.pirators. For. I am convinced that when the defendants reached 
their top positions within the Krupp concern, they knew the basic policy 
of the concern and of Gustav Krupp. y 

‘‘As said before, the Tribunal did not adopt this line; furthermore, 
he Tnbuna , acting as it did in a comparatively new field of International 
Law, wished conservatively to restrict the individual Crime against Peace 
nrp “ ch P ersons ;. vvho > individually, played a substantial part in the planning 
T' aUOn ° r wag,ng of aggressive war. But until well into the 
‘ \ ‘ ' thC Krupp oflr,cials who held the highest positions in the Krupp 
enterpmes. were persons other than the present defendants. And the man 

Gust- thC A apeX k ° f Krupp ’ s huge ind^trial combine until 1943 was 

were weM 'S' , " me ; a " the Wars of ugg^sion had started and 

Person n us, ft" T*' °, ‘° ** guilty ° f Crimes against Peace, a 

Eant ll n V i U u haVC aCtCd in a manner w hich actually and 
substamiallv mnuenced the course of international events. Giving the 

althouch the e 5” 0 . f . what ma - v bc called a very slight doubt and 
tin " . Tt Wl!h respect 10 SOme of them extraordinarily 

X g Krunn / r , ^ V™ ° f Gustav Krupp ’ s °ver-riding authority 

iefendan s w, n T nSCS ’ ° f thc aCtual influence of thc Present 

“ 10 —**• «“»"» suiity Of 

4. THE JUDGMENT OF THE TRIBUNAL ON COUNTS II AND III 

•iccL a d dd the 0n Tr°h SCt l' nS OUt " SUmmary of the evidence relating to the 
n v ; d .‘ th T b a ln lts Judgment proper dealt with a number of legal 
punts, as is contained in the following paragraphs. 

(i) The Legal Basis of thc Trial 

The judgment at the outset related that: 

■Following the unconditional surrender of Germany the suoreme 
legislative authority in that country has been exercised by the Allied Control 
mncil composed of the authorised representatives of the Four Powers • 

Horthini^e^an^ 5 |4 n ’ ted K '"S d - of Great Bril Sd 

Republics On Tn J and the Union of Soviet Socialist 

LNIOT December. 1945. that body enacted Control Council 
Law No. 10. The Preamble to Control Council Law No. 10 is as follows • 
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‘ In order to give effect to the terms of the Moscow Dedaration of 
30th October, 1943, and the London Agreement of 8th August 194 , 
and the Charter issued pursuant thereto, and in order to establish 
uniform legal basis in Germany for the prosecution of war cnmmals 
and other similar offenders, other than those dealt with by the Inter 
national Military Tribunal, the Control Council enacts as follows . 

“ Article I leads, in part, as follows: 

‘The Moscow Declaration of 30th October, 1943, Concerning 
Responsibility of Hitlerites for Committed Atrocities and the London 
Agreement of 8th August, 1945, “ Concerning Prosecution and Punish¬ 
ment of Major War Criminals of the European Axis are made Integra 

parts of this Law.’ 

“ In Article III it is provided that ‘ Each occupying authority within its 
zone of occupation, shall have the right t«° cause Pers«^*‘V h ' n 
suspected of having committed a crime, including t osc >- g 
by one of the United Nations, to be arrested . ^ ‘ 'h, uv ulal before 

cause all persons so arrested andby whfch Arsons charged with 

offwKe^hereunder'shall be ’tried and the rules and 

be determined or designated by each Zone Commander for his respective 
Zone.’ 

“Pursuant to the foregoing authority.” continued the judgment 
-Ord“ N “ 7 was enacted^by .he Military Governor for ,hc Untied 

States Zone of Occupation.” 

After quoting Articles l and II of Ordinance No. 7 0) the judgment 
“'"‘The Tribunal, authorised b, Ordinance No. '£***£«*££ 

of i,s 

Constitution which relate to courts of thc United Slates. 

“This Tribunal has recognised and doesJ^e^Thesewwe^oj^sed 
certain safeguards for persons charge w 1 Thi s not s0 because of 

by the International MilitaryTribunal (l.M.T.T Th.sis not^ ^ but 

their inclusion in the Constitution a These include the 

because they are is dependent upon proof 

and the right of the 

accused to be advised and defended by counsel. 

innd does not give any ex post facto applica- 
“ Thc Tribunal has n g administered as a statement of 

tion to Control Council LawNalO.^^ ^ ^ ^ uncodified . This 

TObuoaTtSudgls no ac, criminal which was no, criminal under international 
law as it existed when the act was committed. __ 

(>) Sec Vol. Ill of this Series, pp. 114 and 115. 
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(ii) The Law relating to Plunder and Spoliation 

On the question of plunder and spoliation, the Tribunal made the 
following legal observations: 

“ The pertinent portions of Articles 45-52 of the Hague Regulations are : 

‘ Private property . . . must be respected ’ and ‘. cannot be 
confiscated ' (Art. 46); 1 Pillage is formally forbidden ’ (Art. 47); 
‘ an occupying army may make requisitions in kind only “ for the 
needs of the army of occupation ” ' and ‘ they shall be in proportion 
to the resources of the country, and of such a nature as not to involve 
the inhabitants in the obligation of taking part in military operations 
against their own country.’ (Art. 52). 

Article 53 provides, in part: 4 An army of occupation can only take 
possession of cash, funds, and realisable securities which are strictly the 
property of the State, depots of arms, means of transport, stores and 
supplies, and, generally, all movable property belonging to the State which 
may be used for military operation.’ Article 55 reads: 4 The occupying 
State shall be regarded only as administrator and usufructuary of public 
buildings, real estate, forests, and agricultural estates belonging to the 
hostile State, and situated in the occupied country. It must safeguard the 
capital of these properties, and administer them in accordance with the 
rales of usufruct.’ 

" In its judgment the International Military Tribunal made the following 
comment (p. 68): 

. . . These Articles (*) ... make it clear that under the rules of 
war, the economy of an occupied country can only be required to bear 
the expense of the occupation, and these should not be greater than the 
economy of the country can reasonably be expected to bear. . . .’ 

" We quote further from the I.M.T. Judgment (p. 68): 

The evidence in this case has established, however, that the territories 
occupied by Germany were exploited for the German war effort in the 
most ruthless way, without consideration of the local economy, and in 
consequence of a deliberate design and policy. There was in truth a 
systematic 44 plunder of public or private property,” which was 
criminal under Article 6 (b) of the Charter. . . . The methods employed 
to exploit the resources of the occupied territories to the full varied 
from country to country. In some of the occupied countries in the 
east and the west, this exploitation was carried out within the framework 
of the existing economic structure. The local industries were put under 
German supervision, and the distribution of war materials was rigidly 
controlled. The industries thought to be of value to the German war 
effort were compelled to continue, and most of the rest were closed 
down altogether. Raw materials and the finished products alike were 
confiscated for the needs of the German industry. . . 

“ the general summary, the I.M.T. found : 

War crimes were committed on a vast scale never before seen in 
the history of war. They were perpetrated in all the countries occupied 
by Germany.’ 

4s ( 49^1 A 53 iC 5 e 5 S anIj C 56 d ,0 the judgment of the International Military Tribunal were 
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•* u has been urged by the Defence that the provisions of the Hague 
Convention No. IV, and of the Regulations annexed to it, do not apply in 
• total war.’ 

"This doctrine must be emphatically rejected. This Tribunal fully 
concurs with the Judgment of the I.M.T. that the Hague Convention No. IV 
of 1907, to which Germany was a party, had by 1939 become customary 
law and was, therefore, binding on Germany not only as Treaty Law but 
also as Customary Law. 

With further reference to the contention that total war would authorise 
a belligerent to disregard the laws and customs of warfare, the I.M.T. 
stated—and this Tribunal again fully concurs: 

*. There can be no doubt that the majority of them (War Crimes) 
arose from the Nazi conception of ’’ total war with which the 
aggressive wars were waged. For in this conception of total war 
the moral ideas underlying the Conventions which seek to make war 
more humane are no longer regarded as having force or validity. 
Everything is made subordinate to the overmastering dictates of war. 
Rules, regulations, assurances and treaties, all alike, of no moment; 
and so, freed from the restraining influences of International Law', the 
aggressive war is conducted by the Nazi leaders in the most barbaric 
way. . . . ’ 

" With particular reference to Articles 46-50-52 and 56 of the Hague 
Regulations, the I.M.T. states: 

4 . . . that violations of these provisions constituted crimes for which 
the guilty individuals were punishable is too well settled to admit of 
argument. . . . ’ ” 

It must also be pointed out that in the preamble to the Hague Convention 
No. IV it is made abundantly clear that in cases not included in the Regula¬ 
tions, the inhabitants and the belligerents remain under the protection and 
the rule of the principles of the Laws of Nations, as they result from the 
usages established among civilised peoples, from the laws of humanity, 
and dictates of the public conscience. 

“ As the records of the Hague Peace Conference of 1899 which enacted 
the Hague Regulations show, great emphasis was placed by the participants 
on the protection of invaded territories, and the preamble just cited, also 
know n as 4 Mertens Clause ’, was inserted at the request of the Belgian 
delegate, Mertens, who was, as were others, not satisfied with the protection 
specifically guaranteed to belligerently occupied territory. Hence, not only 
the w ording (which specifically mentions the 4 inhabitants ’ before it mentions 
the 4 belligerents ’), but also the discussions which took place at the time 
make it clear that it refers specifically to belligerently occupied country. 
The Preamble is much more than a pious declaration. It is a general 
clause, making the usages established among civilised nations, the laws of 
humanity and the dictates of public conscience into the legal yardstick to 
be applied if and when the specific provisions of the Convention and the 
Regulations annexed to it do not cover specific cases occurring in warfare, 
or concomitant to warfare. 

“ However, it will hardly be necessary to refer to these more general 
rules. The Articles of the Hague Regulations, quoted above, are clear 
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and unequivocal. Their essence is : if. as a result of war action, a belligerent 
occupies territory of the adversary, he does not, thereby, acquire the right 
to dispose of property in that territory, except according to the strict rules 
laid down in the Regulations. The economy of the belligerently occupied 
territory is to be kept intact, except for the carefully defined permissions 
given to the occupying authority—permissions which all refer to the army 
of occupation. Just as the inhabitants of the occupied territory must not 
be forced to help the enemy in waging the war against their own country or 
their own country's allies, so must the economic assets of the occupied 
territory not be used in such a manner. 

“ It is a matter of historic record that Germany violated these rules even 
during the first World War; and though she did it at that time on an 
immeasurably smaller settle than during the second 3Vorld War, her practices 
were generally condemned—condemned by the experts of international 
law, condemned in the peace treaties (in which Germany promised indemni¬ 
fication for those illegal acts) and condemned by right-thinking Germans 
themselves. For example, in the sixth revised edition of International Law 
by Oppcnheim, revised and edited by Lauterpacht (1944) it is stated : 

The Rules regarding movable private property in enemy territory 
were systematically violated by the central powers during the World 
War. . . . Factories and workshops were dismantled and their 
machinery and materials carried away. . . . These are but examples 
of the wholesale seizure of private Property practised by Germany and 
her allies in the countries which they occupied.’ 

“ About immovable private enemy property, the same leading textbook 
writer states: 

' Immovable private enemy property may under no circumstances or 
conditions be appropriated by an invading belligerent. Should he 
confiscate and sell private land or buildings the buyer would acquire 
no rights whatsoever to the properly. Article 46 of the Hague Con¬ 
vention expressly enacts that “ private property ” may not be confis¬ 
cated, but confiscation differs from the temporary use of private land 
and buildings for all kinds of purposes demanded by the necessities of 
war. ... 

Private personal property w'hich does not consist of war material 
or means of transport serviceable for military operations may not, as a 
rule, be seized. Articles 46 and 47 of the Hague Regulations expressly 
stipulate that “ private property may not be confiscated ” and " pillage 
is formally prohibited . But it must be emphasised that these rules 
have, in a sense, exceptions demanded and justified by the necessities 
of war. Men and horses must be fed ; men must protect themselves 
against the weather. If there is no time for ordinary requisitions to 
provide food, forage, clothing and fuel, or the inhabitants of a locality 
have fied, so that ordinary requisitions cannot be made, a belligerent 
must take these articles wherever he can get them, and he is justified in 
so doing. Moreover, quartering of soldiers (who, together with their 
horses, must be well fed by the inhabitants of the houses where they 
are quartered) is likewise lawful, although it may be ruinous to the 
private individuals upon whom they are quartered. ’ 
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- Spoliation of private property, then, is forbidden under two aspects ; 
firstlv P the individual private owner of property must not be de P r ' ved ° f 1 ' 
secondly, the economic substance of the belligerently occupied territory 
must not be taken over by the occupant or put to the service of h s war 
e(f orl —always with the proviso that there are exemptions from this rule 
which are strictly limited to the needs of the army of occupation insofar 
such needs do not exceed the economic strength ol the occupied territor.. 

- Article 43 of the Hague Regulations is as follows : 

• The authority of the legitimate power having in fact passed into the 
hands of the occupant, the latter shall take all the measures in h.s 
power to restore, and ensure, as far as possible, public order and safety, 
while respecting, unless absolutely prevented, the laws in force in the 

country.’ ” 

This Article permits the occupying power to expropriate either public or 
private property in order to preserve and maintain public order and safety. 
However, the Article places limitations upon the activities of the occupant. 
This restriction is found in the clause which requires the occupant to respect, 
unless absolutely prevented, the laws in force in the occupied country. This 
provision reflects one of the basic standards of the Hague Regulations, 
that the personal and private rights of persons in the occupied territory 
shall not be interfered with except as justified by emergency conditions. 
The occupying power is forbidden from imposing any new concept ot law 
upon the occupied territory unless such provision is justified by the require¬ 
ments of public order and safety. An enactment by the German occupation 
authorities imposing Nazi racial theories cannot be justified by the necessities 
of public order and safety. 

“In Case Number 3, (*) Tribunal HI. citing as authority the Preamble to 
the Hague Convention and Articles 23 (h), 43, and 46 of the Hague 
Regulations, stated: 

’The extension to and application in these territories of the dis¬ 
criminatory law against Poles and Jews was in furtherance of the 
avowed purpose of racial persecution and extermination. In the 
passing and enforcement of that law the occupying power in our 
opinion violated the provisions of the Hague Convention.’ 

“ When discriminatory laws are passed which affect the properly rights 
of private individuals, subsequent transactions based on those laws and 
involving such property will in themselves constitute violations of Article 46 
of the Hague Regulations. 

“ Beyond the strictly circumscribed exceptions, the invader must not 
utilise the economy of the invaded territory for his own needs within the 
territory occupied. We quote from Garner's International Law and The 
World War , Volume 2, pp. 124-6, as follows : 

‘ Article 52 of the Hague Convention respecting the laws and customs 
of war expressly forbids requisitions in kind except “ for the needs of 
the army of occupation ”. 

’ It was clearly not the intention of the conference to authorise the 
taking away by a military occupant of livestock for the maintenance of 

(') The Justice Trial , see Vol. VI of these Reports, pp. 1-110. 
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his ow n industries at home or for the support of the civil population of 
his country. By no process of reasoning can requisitions for such 
purposes be construed to be for the “ needs of the army of occupa¬ 
tion.” . . . 

* A similar charge against the Germans was that of committing 
spoliations upon Belgian manufacturing industries by dismantling 
factories and workshops and carrying away their machinery and tools 
to Germany. . . . 

‘ The Belgian Government addressed a protest to the governments 
of neutral countries against these acts as being contrary to Article 53 
of the Hague Convention respecting the laws and customs of war, 
which, although it allows ; subject to restoration and indemnity for its 
use. the seizure of war material belonging to private persons, does not 
authorise the seizure and exportation by the occupying belligerent of 
machinery and implements used in the industrial arts. The industrial 
establishments of Northern France were similarly despoiled of their 
machinery much of it being systematically destroyed. 

‘ What was said above in regard to the illegality of the requisition of 
live stock and its transportation to Germany for the benefit of German 
industry and for the support of the civil population at home must be 
said of the seizure and transportation for similar purposes of the 
machinery and equipment of Belgian and French factories and other 
manufacturing establishments. The materials thus taken were not for 
the needs of the army of occupation, and the carrying of them away was 
nothing more than pillage and spoliation under the disguise of 
requisitions.’ 

“ In a footnote on page 126 of the same volume, we find the following 

pertinent comment: 

‘ The authorities are all in agreement that the right of requisition as 
recognised by the Hague Convention is understood to embrace only 
such territory occupied and does not include the spoliation of the 
country and the transportation to the occupant's own country of raw 
materials and machinery for use in his home industries. . . . The 
Germans contended that the spoliation of Belgian and French industrial 
establishments and the transportation of their machinery to Germany 
was a lawful act of war under 23 (g) of the Hague Convention which 
allows a military occupant to appropriate enemy private property 
whenever it is "imperatively demanded by the necessities of war”. 
In consequence of the Anglo-French blockade which threatened the 
very existence of Germany it was a military necessity that she should 
draw in part on the supply of raw materials and machinery available 
in occupied territory. But it is quite clear from the language and 
context of Art. 23 (g) as well as the discussions on it in the Conference, 
that it was never intended to authorise a military occupant to despoil 
on an extensive scale the industrial establishments of occupied territory 
or to transfer their machinery to his own country for use in his home 
industries. What was Mended merely was to authorise the seizure or 
destruction of private property only in exceptional cases when it was 
an imperative necessity for the conduct of military operations in the 
territory under occupation. This view is further strengthened by 


ALFRIED FELIX ALWYN KRL’PP 


137 


Art. 46 which requires belligerents to respect enemy private property 
and which forbids confiscation, and by Art. 47 which prohibits pillage.’ 

“ Another erroneous contention put forward by the Defence is that the 
laws and customs of war do not prohibit the seizure and exploitation of 
property in belligerently occupied territory, so long as no definite transfer 
of title was accomplished. The Hague Regulations are very clear on this 
point. Article 46 stipulates that * private property . . . must be respected.’ 
However, if, for example, a factory is being taken over in a manner which 
prevents the rightful owner from using it and deprives him from lawfully 
exercising his prerogative as owner, it cannot be said that his properly ' is 
respected ’ under Article 46 as it must be. 

“ The general rule contained in Article 46 is further developed in Articles 
52 and 53. Article 52 speaks of the ‘ requisitions in kind and services ’ 
which may be demanded from municipalities or inhabitants,! 1 ) and it 
provides that such requisitions and services * shall not be demanded except 
for the needs of the Army of Occupation.’ As all authorities are agreed, 
the requisitions and services which arc here contemplated and which alone 
are permissible, must refer to the needs of the Army of Occupation. It has 
never been contended that the Krupp firm belonged to the Army of Occupa¬ 
tion. For this reason alone, the ‘ requisitions in kind ’ by or on behalf of 
the Krupp firm were illegal. All authorities are again in agreement that the 
requisitions in kind and services referred to in Article 52, concern such 
matters as billets for the occupying troops and the occupation authorities, 
garages for their vehicles, stables for their horses, urgently needed equipment 
and supplies for the proper functioning of the occupation authorities, food 
for the Army of Occupation, and the like. 

“ The situation which Article 52 has in mind is clearly described by the 
second paragraph of Article 52 : 

* Such requisitions and services shall only be demanded on the 
authority of the Commander in the locality occupied.' 

" The concept relied upon by the defendants—namely : that an aggressor 
may first overrun enemy territory, and then afterwards industnal firms 
from within the aggressor's country may swoop over the occupied territory 
and utilise property there—is utterly alien to the laws and customs of w arfare 
as laid down in the Hague Regulations, and is clearly declared illegal by 
them because the Hague Regulations repeatedly and unequivocally point 
out that requisitions may be made only for the needs of, and on the 
authority of, the Army of Occupation. 

" There is one important exception, contained in Article 53 (2): 

‘ All appliances, whether on land, at sea, or in the air, adapted for the 
transmission of news, or for the transport of persons or things, 
exclusive of cases governed by naval law, depots of arms, and generally, 
all kinds of ammunition of war, may be seized, even if they belong to 
private individuals, and must be restored and compensation fixed 
when peace is made.’ 

I 1 ) Elsewhere the Tribunal observed that: 

“ Article 52 of the Hague Regulations protect * Municipalities ’ of belligerently 
occupied territories as much as * inhabitants ’. In addition. Article 56 of the Hague 
Regulations reiterates: ‘ The property of Municipalities . . . should be treated as 
private property . . 
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his own industries at home or for the support of the civil population of 
his country. By no process of reasoning can requisitions for such 
purposes be construed to be for the “ needs of the army of occupa¬ 
tion.” . . . 

* A similar charge against the Germans was that of committing 
spoliations upon Belgian manufacturing industries by dismantling 
factories and workshops and carrying away their machinery and tools 
to Germany. . . . 

‘ The Belgian Government addressed a protest to the governments 
of neutral countries against these acts as being contrary to Article 53 
of the Hague Convention respecting the laws and customs of war, 
which, although it allows, subject to restoration and indemnity for its 
use, the seizure ot war material belonging to private persons, does not 
authorise the seizure and exportation by the occupying belligerent of 
machinery and implements used in the industrial arts. The industrial 
establishments of Northern France were similarly despoiled of their 
machinery much of it being systematically destroyed. 

4 What was said above in regard to the illegality of the requisition of 
live stock and its transportation to Germany for the benefit of German 
industry and for the support of the civil population at home must be 
said of the seizure and transportation for similar purposes of the 
machinery and equipment of Belgian and French factories and other 
manufacturing establishments. The materials thus taken were not for 
the needs of the army of occupation, and the carrying of them away was 
nothing more than pillage and spoliation under the disguise of 
requisitions.' 

"In a footnote on page 126 of the same volume, we find the following 

pertinent comment: 

4 The authorities are all in agreement that the right of requisition as 
recognised by the Hague Convention is understood to embrace only 
such territory occupied and does not include the spoliation of the 
country and the transportation to the occupant's own country of raw' 
materials and machinery for use in his home industries. . . . The 
Germans contended that the spoliation of Belgian and French industrial 
establishments and the transportation of their machinery to Germany 
was a lawful act of war under 23 (g) of the Hague Convention which 
allows a military occupant to appropriate enemy private property 
whenever it is 44 imperatively demanded by the necessities of war”. 
In consequence of the Anglo-French blockade which threatened the 
very existence of Germany it was a military necessity that she should 
draw in part on the supply of raw materials and machinery available 
in occupied territory. But it is quite clear from the language and 
context of Ari. 23 (g) as well as the discussions on it in the Conference, 
that it was never intended to authorise a military occupant to despoil 
on an extensive scale the industrial establishments of occupied territory 
or to transfer their machinery to his own country for use in his home 
industries. What was intended merely was to authorise the seizure or 
destruction of private property only in exceptional cases when it was 
an imperative necessity for the conduct of military operations in the 
territory under occupation. This view is further strengthened by 


ALFRIED FELIX ALWYN KRUPP 

Art. 46 which requires belligerents to respect enemy private property 

and which forbids confiscation, and by Art. 47 which prohibits pillage.’ 

44 Another erroneous contention put forward by the Defence is that the 
laws and customs of war do not prohibit the seizure and exploitation of 
property in belligerently occupied territory, so long as no definite transfer 
of title was accomplished. The Hague Regulations are very clear on this 
point. Article 46 stipulates that 4 private property . . . must be respected.’ 
However, if, for example, a factory is being taken over in a manner which 
prevents the rightful owner from using it and deprives him from lawfully 
exercising his prerogative as owner, it cannot be said that his property 4 is 
respected ’ under Article 46 as it must be. 

44 The general rule contained in Article 46 is further developed in Articles 
52 and 53. Article 52 speaks of the 4 requisitions in kind and services ’ 
which may be demanded from municipalities or inhabitants^ 1 ) and it 
provides that such requisitions and services 4 shall not be demanded except 
for the needs of the Army of Occupation.’ As all authorities are agreed, 
the requisitions and services which are here contemplated and which alone 
are permissible, must refer to the needs of the Army of Occupation. It has 
never been contended that the Krupp firm belonged to the Army of Occupa¬ 
tion. For this reason alone, the 4 requisitions in kind ’ by or on behalf of 
the Krupp firm were illegal. All authorities are again in agreement that the 
requisitions in kind and services referred to in Article 52, concern such 
matters as billets for the occupying troops and the occupation authorities, 
garages for their vehicles, stables for their horses, urgently needed equipment 
and supplies for the proper functioning of the occupation authorities, food 
for the Army of Occupation, and the like. 

44 The situation which Article 52 has in mind is clearly described by the 
second paragraph of Article 52 : 

4 Such requisitions and services shall only be demanded on the 
authority of the Commander in the locality occupied.' 

44 The concept relied upon by the defendants—namely : that an aggressor 
may first overrun enemy territory, and then afterwards industrial firms 
from within the aggressor’s country may swoop over the occupied territory 
and utilise property there—is utterly alien to the laws and customs of warfare 
as laid down in the Hague Regulations, and is clearly declared illegal by 
them because the Hague Regulations repeatedly and unequivocally point 
out that requisitions may be made only for the needs of. and on the 
authority of. the Army of Occupation. 

44 There is one important exception, contained in Article 53 (2): 

4 All appliances, whether on land, at sea, or in the air, adapted for the 
transmission of news, or for the transport of persons or things, 
exclusive of cases governed by naval law, depots of arms, and generally, 
all kinds of ammunition of war, may be seized, even if they belong to 
private individuals, and must be restored and compensation fixed 
when peace is made.’ 

I 1 ) Elsewhere the Tribunal observed that: 

“ Article 52 of the Hague Regulations protect 4 Municipalities ’ of belligerently 
occupied territories as much as 4 inhabitants ’. In addition. Article 56 of the Hague 
Regulations reiterates: * The property of Municipalities . . . should be treated as 
private property . . 


I 
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“The offence of spoliation is committed even if no definite alleged 
transfer of title was accomplished. The reason why the Hague Regulations 
do not permit the exploitation of economic assets (except to the limited 
extent outlined) for the war effort of the occupant, are clear and compelling. 
If an economic asset which, under the rules of warfare, is not subject to 
requisition, is nevertheless exploited during the period of hostilities for the 
benefit of the enemy, the very things result which the law' wants to prevent, 
namely, 

(a) the owners and the economy as a whole as well as the population 
are deprived of the respective assets ; 

(A) the war effort of the enemy is unfairly and illegally strengthened ; 

(r) the products derived from the spoliation of the respective asset are 
being used, directly or indirectly, to inflict losses and damages to 
the peoples and property of the remaining (non-occupied) territory 
of the respective belligerent, or to the peoples and property of its 
allies. 

" The defendants cannot as a legal proposition successfully contend that, 
since the acts of spoliation of which they are charged were authorised and 
actively supported by certain German governmental and military agencies 
or persons, they escape liability for such acts. It is a general principle of 
criminal law that encouragement and support received from other wrong¬ 
doers is not excusable. It is still necessary to stress this point as it is 
essential to point out that acts forbidden by the laws and customs of warfare 
cannot become permissible through the use of complicated legal con¬ 
structions. The defendants are charged with plunder on a large scale. 
Many of the acts of plunder were committed in a most manifest and direct 
way, namely, through physical removal of machines and materials. Other 
acts were committed through changes of corporate property, contractual 
transfer of property rights, and the like. It is the results that count, and 
though the results in the latter case were achieved through ‘contracts’ 
imposed upon others, the illegal results, namely, the deprivation of property, 
was achieved just as though materials had been physically removed and 
shipped to Germany." 

(iii) The Plea of National Emergency 
The Judgment continued : 

Finally, the Defence has argued that the acts complained of were 
justified by the great emergency in which the German War Economy found 
itself. With reference to this argument it must be said at the outset that a 
defendant has. of course, the right to avail himself of contradictory defence 
arguments. This Tribunal has the duty carefully to consider all of them ; 
but the Tribunal cannot help observing that the Defence, by putting forth 
such contradictory arguments, weakens its entire argument. The ‘ emer¬ 
gency argument ’ implies clearly the admission that, in and of themselves, 
the acts of spoliation charged to the defendants were illegal, and were only 
made legal by the * emergency.’ This argument is bound to weaken the 
other argument of the Defence, according to which the acts charged to 
them were legal, anyway. 

However, quite apart from this consideration, the contention that the 
rules and customs of warfare can be violated if either party is hard pressed 
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in any way must be rejected on other grounds. War is by definition a risky 
and hazardous business. That is one of the reasons that the outcome of a 
war, once started, is unforeseeable and that, therefore, war is a basically- 
unrational means of “ settling ” conflicts—why right-thinking people all 
over the world repudiate and abhor aggressive war. It is an essence of 
war that one or the other side must lose and the experienced generals and 
statesmen knew this when they drafted the rules and customs of land 
w arfare. In short these rules and customs of warfare are designed specifically 
for all phases of war. They comprise the law for such emergency. To 
claim that they can be wantonly—and at the sole discretion of any one 
belligerent—disregarded when he considers his own situation to be critical, 
means nothing more or less than to abrogate the laws and customs of war 
entirely.” 

(iv) The Tribunal's Application of these Rules to the facts of the Case : 

Findings on Count II 

In the following paragraphs the Tribunal is seen to have made specific 
application, to certain of the facts of the case, of the rules elaborated above . 

“ We conclude from the credible evidence before us that the confiscation 
of the Austin plant based upon German inspired anli-Jewish laws and its 
subsequent detention by the Krupp firm (*) constitute a violation of 
Article 43 of the Hague Regulations which requires that the laws in force 
in an occupied country be respected : that it was also a violation of Article 46 
of the Hague Regulations which provides that private property must be 
respected: that the Krupp firm, through defendants Krupp. Loeser. 
Houdremont, Mueller, Janssen and Eberhardt. voluntarily and without 
duress participated in these violations by purchasing and removing the 
machinery and leasing the property of the Austin plant and in leasing the 
Paris property: ( 2 ) and that there was no justification for such action 
either in the interest of public order and safety or the needs of the army ot 
occupation . . . 

“ From a careful study of the credible evidence we conclude there was 
no justification under the Hague Regulations for the seizure of the Elmag 
property and the removal of the machinery to Germany.! 3 ) This confisca¬ 
tion was based on the assumption of the incorporation of Alsace into the 
Reich and that property in Alsace owned by Frenchmen living outside ol 
Alsace could be treated in such a manner as to totally disregard the obliga¬ 
tions owned by ‘a belligerent occupant. This attempted incorporation ot 
Alsace into the German Reich was a nullity under international law and 
consequently this interference with the rights of private property was a 
violation of Article 46 of the Hague Regulations.” (*) 

Of the taking of machines from the Als-Thom Factory.! 1 ) the Tribunal 
also ruled: “ We conclude from the credible evidence that the removal and 


I 1 ) See pp. 85-7. 

( J ) See pp. 86-7. 

I 3 ) See pp. 87-8. .... 

(*) Regarding the status of Alsace during the German occupation, see a similar opinion 

reported in Vol. Ill, p. 45. 

( 8 ) Sec pp. 88-9. 
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detention of these machines was a clear violation of Article 46 of the Hague 
Regulations.” 

Again, the Tribunal decided that: “ We conclude that it has been clearly 
established by credible evidence that from 1942 onwards illegal acts of 
spoliation and plunder were committed by, and in behalf of, the Krupp firm 
in the Netherlands on a large scale, and that particularly between about 
September, 1944, and the spring of 1945, certain industries of the Nether¬ 
lands were exploited and plundered for the German war effort, ‘ in the most 
ruthless way, without consideration of the local economy, and in consequence 
of a deliberate design and policy. . . . ’ ”(') 

After ruling that “ with respect to the acquisition of the Berndorfer plant 
in Austria by the Krupp firm we are of the opinion that we do not have 
jurisdiction to w hich conclusion Judge Wilkins dissents,” ( 2 ) the Tribunal 
set out its findings on Count II as follows : 

“ Upon the facts hereinabove found we conclude beyond a reasonable 
doubt that the defendants Krupp, Loeser, Houdremont, Mueller, Janssen 
and Efcerhardt are guilty on Count II of the Indictment. . . . 

“ The nature and extent of their participation was not the same in all 
cases, and therefore these differences will be taken into consideration in the 
imposition of the sentences ( 3 ) Karl Plirsch, Heinrich Korschan, Max Ihn 
and Friedrich von Buelow we deem insufficient to support the charge of 
spoliation against them as set forth in Count II, and we, therefore, acquit 
Karl Plirsch, Heinrich Korschan, Max Ihn and Friedrich von Buelow of 
Count II of the Indictment. 

“ The defendants W erner Lehmann and Hans Kupke were not charged 
with this offence.” 

(v) The law governing the Employment of Prisoners of War and the Illegal Use 
oj French Prisom rs of War 

Turning its attention to Count III of the Indictment^) the Tribunal 
summarised certain provisions of the Hague and Geneva Conventions 
governing the employment of prisoners of war: 

“ Under the Hague Regulations of Land Warfare, the employment of 
prisoners of war must be ‘ according to their rank and aptitude ’. (Article 6, 
para. 1). I heir tasks shall not be excessive and shall have no connection 
with the operations of war.’ (Article 6, para. 2). 

Article 29 of the Geneva Convention, provides ‘ no prisoner of war 
may be employed at labours for which he is physically unfit.’ Article 30 
stipulates that the length of the day's work of prisoners of war, including 
therein the trip and returning, shall not be excessive and must not, in any 
case, exceed that allowed for civil workers in the region employed at the 
same work. Every prisoner shall be allowed a rest of twenty-four hours 
of every week, preferably on Sunday’. Article 31, paragraph 1, provides 
that labour furnished for prisoners of war shall have no direct relation w ith 
war operations. It is especially prohibited to use prisoners for manu- 

(') See pp. 90-2. 

(-) See pp. 152-3. 

( ) It is assumed that the words “The evidence relating to ” are to be understood at 
mis point. 

( 4 ) See pp. 4-5. 
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facluring and transporting arms or munitions of any kind or for transporting 
material intended for combat units ’. By Article 32, it is forbidden to use 
prisoners of war at unhealthy or dangerous work. And the same article 
also provides that any aggravation of the conditions of labour by discipline 
measures is forbidden.” 

In the Tribunal's opinion, “ practically every one of the foregoing 
provisions was violated in the Krupp enterprises ’. 

Before leaving the legal aspects of the employment of prisoners of war, 
the Tribunal announced the following conclusion regarding a Defence 
claim concerning the position of French prisoners of war used in the German 
Armament industry: 

” By way of justifying the use of French prisoners of war in armament 
industry it is claimed that this was authorised by an agreement with the 
Vichy Government made through the Ambassador to Berlin. As to this, it 
first may be said that there was no credible evidence of any such agreement. 
No written treaty or agreement was produced. The most any witness said 
was he understood there had been such agreement with Laval, communi¬ 
cated to competent Reich authorities by the Vichy Ambassador. 11 so, 
there is no trustworthy evidence that any of these defendants acted upon 
the strength of it or even personally knew of it. 

“ Moreover, if there was any such agreement it was void under the law 
of nations. There was no treaty of peace between Germany and France 
but only an armistice, the validity of which for present purposes only ma> 
be assumed. It did not put an end to the way between those two countries 
but was only intended to suspend hostilities between them. This was not 
fully accomplished. In France's oversea possessions and on allied soil, 
French armed forces fighting under the command of Free French authorities 
waged war against Germany. In occupied France more and more French¬ 
men actively resisted the invader and the overwhelming majority of the 
population was in full sympathy with Germany’s opponent. Under such 
circumstances we have no hesitancy in reaching the conclusion that if Laval 
or the Vichy Ambassador to Berlin made any agreement such as that 
claimed with respect to the use of French prisoners of war in German 
armament production, it was manifestly contra bonus mores and hence void. 

“ In view of this conclusion it is unnecessary to decide in this case 
whether the Vichy Government was legally established according to the 
requirements of the French constitution. (') 

(vi) The Law governing the Deportation and Employment of Foreign Civilian 
Workers and Concentration Camp Inmates 

The Tribunal turned next to the legal aspect of the deportation and 
employment of civilians from occupied territories and concentration camp 
prisoners: 

m xhese words should be compared with those of the Judgment in the Milch Trial on a 
similar plea See Vol. VII of these Reports, pp. 38, 46 and 56-7. The Tribunal in the 
High Command Trial (Von Leeb and others) said of the plea : “ Certainly a conquering 
power cannot set up and dominate a puppet government which barters away the rights 
of prisoners of war while the nationals of that country under substantial patriotic leader¬ 
ship arc still in the field.” 
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It is contended that the forcible deportation of civilians from occupied 
territory was perfectly lawful. The argument made in this connection by 
the ostensible leader of Defence counsel needs an answer, if for no reason 
other than to indicate the nature of the principal defences upon this phase 
of the case. 

• ■ The substance of the argument is as follows : There exists in the Hague 
Rules of Land Warfare no provision explicitly prohibiting the use of man¬ 
power from occupied territories for the purpose of war economy. Article 48 
is certainly not conclusive . . . Reference to international common law 
is not more conclusive. For the only case in modern history, the con- 
cription of Belgian labour during the first world war, has remained as 
completely open question as regards its admissibility under international law. 

It is therefore insisted that the Prosecution's position with respect to 
wholesale deportation on a compulsory basis of members of a civilian 
population of occupied territories ‘ is based on a fundamental misconception 
° the " rst ru l e °f war ' v * z m that measures necessary for achieving the 
purpose of war are permissible unless they are expressly prohibited, and that 
methods required for achieving the purpose of war are determined by the 

development of war into total war, especially in the field of economic 
warfare . 

In principle this is the same argument made in connection with the 
asserted proposition that the concept of total war operated to abrogate the 
Hague Rules of Land Warfare. But the reference to the deportation of 
Belgian labour to Germany during the first world war requires an additional 
answer, if for no other reason than to keep the record straight. That crime 
on the part of imperial Germany caused world-wide indignation.(') 

The deportations began after the German Supreme Command had 
issued its notorious order of 3rd October, 1916, ‘concerning restrictions of 
public relief . Shortly prior thereto the Reich Chancellery had declared in 
an expert opinion that * under the law of nations, the intended deportation 
Auschiebung) of idle (arbeitsscheue) Belgians to Germany for compulsory 
labour can be justified if (a) idle (arbeitsscheue) persons become a charge 
of public relief; ( b) work cannot be found in Belgium ; (c) forced labour 
is not carried on in connection with operations of war. . . . Hence, their 
employment in the actual production of munitions should be avoided ’. ( 2 ) 

" The obvious subterfuge lies in the fact that the measure was ostensibly 
directed against vagrants to combat unemployment in Belgium as an 
economic measure. But no one was deceived by this pretence and it was 
soon abandoned in a manner which indicated an awareness of the illegality 
of the procedure. 1 

" The protests were so widespread and vigorous that the Kaiser was 
forced to retreat. These protests were based upon whether the general 
principles of international law and humanity or specifically upon the Hague 
Regulations. For instance, the United States Department of State protested 
against this action which is in contravention of all precedent and of those 
humane principles of international practice which have long been accepted 

V, I l pcnhcin ?' Lautcrpacht, International Law, 5th Edition London, 1935 p 353 ” 

t ) American Journal of International Law, Vol. 40, April, 1946, p. 309." V 
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and followed by civilised nations in their treatment of noncombatants in 
conquered territory.' (') 

“The protest of the Netherlands Government pointed out the incom¬ 
patibility of the deportations with the precise stipulations of Article 52 of 
the Hague Regulations. It was pointed out by Professor James W. Garner, 
scholar and author of high repute, that if ‘a belligerent were allowed to 
deport civilians from occupied territory in order to force them to work in 
his war industries and thereby to free his own workers for military service, 
this would make illusory the prohibition to compel enemy citizens to parti¬ 
cipate in operations of war against their own country. ■ The measure 
must be pronounced as an act of tyranny, contrary to all notions of 
humanity, and one entirely without precedent in the history of civilized 
warfare.” ’ ( 2 ) 

“ Negotiations through diplomatic and church channels to repatriate 
ihe deportees and stop the practice were partially successful, from 
February, 1917, Belgians were no longer deported from the Belgian 
•Government General ’ and the Kaiser promised that by 1st June ivi/, 
deportees who would not volunteer to remain in Germany would be 
repatriated. 

*• Nevertheless, long after the end of the first world war, the unsuccessful 
effort of the Kaiser's Government was to an extent upheld in Germany 
A parliamentary commission created by the German Constitucn sse - 
to investigate charges made against that nation of having^violated inter¬ 
national law during the war by a majority report submitted 2nd July. - • 
stating that the deportations had been in conformity with t e aw o • 

and. more particularly, with the Hague Regulations. The report proceeded 
upon the theory that * workers in question did not hnd sufficient opportun y 
to work in Belgium and that the measure was indispensable for 
establishing or maintaining order and public life in the occupied tern lory . ( 
The Belgian Minister of Foreign Affairs expressed the senument of he 
civilised world when he declared that his country a erre 
* that at least on this point, the war policy of the Kaiser s 
would no longer find defenders’. (•) And ,t should be noted1 in‘h's 
connection that even a minority of the German par .amen ary somm.sMon 
above mentioned found no justification for the practice and upon the 
hand, squarely condemned it. , 

” It is apparent therefore, that learned counsel's contention that ' the 
conscription^ Belgian labour during the first world war has remained a 
completely "open question as regards its admissibility under international 
law ' is based upon the fact that a r»jority of a commit^ a^m^y 
parliamentary body of Republican Germany found •t to be ■ n ucco d h 
the law of nations. We think it must be conceded that this is a. least ratner 
thin ground upon which to establish a negation of international customary 
law However this may be, it is certain that this action by the majority of 

"<>) G. FL Hack worth. Digest of International Law, Vol. Y|-j "w. 
• I 2 ) American Journal of International Law. VoL XL Jan.. 1917 p. . 

Garner', International Law ami the World War ^New York 1920 Vol L p. 183. 

"O American Journal International Law, Vol. 40. April, 1946, P- 31- , , 

••(‘j Belgian Chamber of Representatives, session July 14, 9-7- Documents Legis 

latifs, Chambres dcs Reprcsentants. No. 336. Passelecq, pp. 416-433. 
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the committee of the German body did not operate to repeal the applicable 
Hague Rules of Land Warfare, particularly Article 52, which in the present 
case was shown beyond doubt to have been violated. Deportees were 
not only used in armament production in the Krupp enterprise, but in the 
latter years of the war the production of armament on a substantial scale 
reached could not have been carried on without their labour. 

“ Thls was n0 ‘ only a violation of the Hague Rules of Land Warfare 
but was directly contrary to the expert opinion of the Reich Chancellery 
hereinabove referred to which preceded the order of the German Supreme 
Command of 3rd October. 1916, for the deportation of Belgians. As above 
indicated, that opinion, though providing a subterfuge for the illegal conduct, 
did annex as one of the conditions ‘ that forced labour is not carried on in 
connection with operations of war. . . . Hence their employment in the 

actual production of munitions should be avoided’. 

The law with respect to the deportation from occupied territory is 
dealt with by Judge Phillips in his concurring opinion in the United States 
of America v. Milch, decided by Tribunal No. ll.(') We regard Judge 
Phillips statement of the applicable law as sound and accordingly adopt it 
It is as follows : 

Displacement of groups of persons from one country to another is 
the proper concern of international law in as far as it affects the 
community of nations. International law has enunciated certain 
conditions under which the fact of deportation of civilians from one 
nation to another during times of war becomes a crime. If the transfer 
is carried out without a legal title, as in the case where people are 
deported from a country occupied by an invader while the occupied 
enemy still has an army in the lield and is still resisting, the deportation 
is contrary to international law. The rationale of this rule lies in the 
supposition that the occupying power has temporarily prevented the 
rightfu. sov ereign trom exercising its power over its citizens. Articles 

7k’ u 55, and 56 ’ Ha § ue Regulations which limit the rights of 

he belligerent occupant, do not expressly specify as crime the deporta¬ 
tion of civilians from an occupied territory. Article 52 states the 
following provisions and conditions under which services may be 
cmanded from the inhabitants of occupied countries. 

(1) They must be for the needs of the army of occupation. 

(-) They must be in proportion to the resources of the country. 

(3) They must be of such a nature as not to involve the inhabitants 
in the obligation to take part in military operations against their 
own country. . 

* ,ns ° far as *h>s section limits the conscription of labour to that 

[7 C, . U ' r 7' d for th . e , n 7' cds of the arm y of occupation, it is manifestly clear 
that the use of labour from occupied territories outside of the area of 
occupation is forbidden by the Hague Regulations. 

_ The ? econd condition under which deportation becomes a crime 

Cktirs when the purpose of the displacement is illegal, such as deporta- 
tton for the purpose of compelling the deportees to manufacture 

(*) See Volume Vil of these Reports, pp. 27-66, especially pp. 45-7. 
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weapons for use against their homeland or to be assimilated in the 
working economy of the occupying country. 

‘ The third and final condition under which deportation becomes 
illegal occurs whenever generally recognised standards of decency and 
humanity are disregarded. This flows from the established principle 
of law that an otherwise permissible act becomes a crime when carried 
out in a criminal manner. A close study of the pertinent parts of 
Control Council Law No. 10 strengthens the conclusions of the 
foregoing statements that deportation of the population is criminal 
whenever there is no title in the deporting authority or whenever the 
purpose of the displacement is illegal or whenever the deportation is 
characterised by inhumane or illegal methods. 

• Art i c ie II (1) (c) of Control Council Law No. 10 specifies certain 
crimes against humanity. Among these is listed the deportation of 
any civilian population. The general language of this subsection as 
applied to deportation indicates that Control Council Law No. 10 has 
unconditionally contended as a crime against humanity every instance 
of the deportation of civilians. Article II (1) (b) names deportation 
to slave labour as a war crime. Article 11 (1) (c) states that the 
enslavement of any civilian population is a crime against humanity. 
This Law No. 10 treats as separate crimes and different types of crime 
“ deportation to slave labour ” and “ enslavement ”. The Tribunal 
holds that the deportation, the transportation, the retention, the 
unlawful use and the inhumane treatment of civilian populations by an 
occupying power are crimes against humanity. 

“ In connection with the subject of deportation of civilians Irom occupied 
territory, it is interesting to note that as shown by a document introduced 
by the Defence, General Thoenissen was dismissed from the service by 
High Command during World War II because of his ‘ refusal to violate 
the laws of war and to deport French workers to Germany. 

“ The deportation of Belgians to Germany also was ovcr ^Jf or °“ S 
protests of the military commander in Belgium, General von Falkenhausem 
With reference to Sauckel’s order introducing a compulsory labour servi 
for the Belgians, he deposed that * this was done against^ lls ^ labour 
constant protest for 1 had various objections against a s ecinomv 

allocation and considered it more important to keep the indigenous econ . 

in motion . , . ■ 

“ That the employment of concentration camp inmates under the J ,rc “" 1 ' 
stances disdosed by the record was a crime there can be no doubt. The 
conclusion is inescapable that they were mostly Jews uprooted from hu 
homes in occupied territories and no less deportees than many of the other 
foreign workers who were forcibly brought to Germany. The only difference 
was that ‘hey had to go through all of the horrors of a concentration camp 
under the supervision of the S.S. before they finally landed at the hrm of 
Krupp That these persecutees had been arrested and confined "ithcu 
trial for no reason other than that they were Jews is common know .edge 
and in fact not controverted. The subject is dealt with exhaustively by the 
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judgment of the I.M.T. and there is no need to add anything to what is 
there said to show the unspeakable horrors to which these unfortunate 
people were subjected. However, in the present connection, one or two 
excerpts from the judgment are pertinent. It is there recited that ‘ the 
Nazi persecution of Jews in Germany before the war, severe and repressive 
as it was, cannot compare, however, with the policy pursued during the 
war in the occupied territories 

After referring to the fact that in the summer of 1941, however, plans 
were made for the ‘ final solution ' of the Jewish question in all Europe, 
the judgment continues: ‘ Part of the “ final solution ” was the gathering 
of Jews from all German-occupied Europe in concentration camps. Their 
physical condition was the test of life and death. All who were fit to work 
were used as slave labourers in the concentration camps.’ The ‘final 
solution ’ meant extermination. 

Under the facts of this case it is obvious from what has been said as to 
the law that the employment of these concentration camp inmates was 
also a violation of international law in several different particulars.” 

(vii) The Plea of Superior Orders or Necessity 

After dealing with the law and evidence regarding the employment of 
civilians, the Tribunal turned its attention next to a plea put forward bv 
the Defence: 

“The real defence in this case, particularly as to Count 111, is that known 
as necessity. It is contended that this arose primarily from the fact that 
production quotas were fixed by the Speer Ministry ; that it was obligatory 
to meet the quotas and that in order to do so it was necessary to employ 
prisoners of war, forced labour and concentration camp inmates made 
available by government agencies because no other labour was available in 
sufficient quantities and, that had the defendants refused to do so, they 
would have suffered dire consequences at the hands of the government 
authorities who exercised rigid supervision over their activities in every 
respect. 

“ The defence of necessity was held partially available to the defendants 
in the case of the United States of America v. Flick, et al., decided by 
Tribunal 1V.(>) There, as here, the defendants were industrialists employing 
prisoners of war, forced labour and concentration camp inmates in the 
production of armament in aid of the war effort. Flick and one of his 
co-defendants were nevertheless found guilty on the charge presently under 
consideration. This was by way of an exception to the holding that the 
delence or necessity was applicable. The basis of this aspect of the decision 
appears from the following quoted from the opinion : 

‘ The active ste P s ‘ a ken by Weiss with the knowledge and approval 
of Flick to procure for the Linke-Hofmann Werke increased production 
quota of freight cars which constitute military equipment within the 
contemplation of the Hague Convention, and Weiss’ part in the pro¬ 
curement of a large number of Russian prisoners of war for work in 
the manufacture of such equipment deprive the defendants Rick and 


<*J Reported upon in Vol. IX, pp. 1-59. 
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Weiss of the complete defence of necessity. In judging the conduct 
of Weiss in this transaction, we must, however, remember that obtaining 
more materials than necessary was forbidden by the authorities just as 
falling short in filling orders was forbidden. The war effort required 
all persons involved to use all facilities to bring the war production to 
its fullest capacity. The steps taken in this instance, however, were 
initiated not in governmental circles but in the plant management. 
They were not taken as a result of compulsion or fear, but admittedly 
for the purpose of keeping the plant as near capacity production as 
possible.’ 

“ The defence of necessity in municipal law is variously termed as 
* necessity ’, ‘ compulsion ", * force and compulsion \ and ‘ coercion and 
compulsory duress'. Usually, it has arisen out of coercion on the part ol 
an individual or a group of individuals rather than that exercised by a 
government. 

“ The rule finds recognition in the systems of various nations. The 
German criminal code. Section 52, states it to be as follow's: 

* A crime has not been committed if the defendant was coerced to 
do the act by irresistible force or by a threat which is connected with a 
present danger for life and limb of tb" defendant or his relatives, which 
danger could not be otherwise eliminated '. 

" The Anglo-American rule as deduced from modern authorities has 
been stated in this manner : 

‘ Necessity is a defence when it is shown that the act charged was 
done to avoid an evil both serious and irreparable ; that there was no 
other adequate means of escape : and that the remedy was not dispro- 
portioned to the evil. Homicide through necessity—i.e., when the life 
of one person can be saved only by the sacrifice of another—will be 
discussed in a subsequent chapter. The issue, it should be observed, is 
not simply w hether a particular life is to be sacrificed in case of necessity, 
but whether it is right for a person to commit a crime in order to save 
his life. The canon law prescribes that a person whose life is dependent 
on immediate relief may set up such necessity as a defence to a prosecu¬ 
tion for illegally seizing such relief. To the same general effect speak 
high English and American authorities. Life, however, can usually 
only be taken, under the plea of necessity, when necessary for the 
preservation of the life of the party setting up the plea, or the preserva¬ 
tion of the lives of relatives in the first degree.’ (') 

“ As the Prosecution says, most of the cases where this defence has 
been under consideration involved such situations as two shipwrecked 
persons endeavouring to support themselves on a floating object large 
enough to support only one ; the throw ing of passengers out of an over¬ 
loaded lifeboat : or the participation in crime under the immediate and 
present threat of death or great bodily harm. So far as we have been able 
to ascertain with the limited facilities at hand, the application to a factual 
situation such as that presented in the Nurnberg Trials of industrialists 
is novel. 


“(*) Wharton's Criminal Law, Vol. I, Section 126. p. I?' 7 . 
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“ The plea of necessity is one in the nature of confession and avoidance. 
While the burden of proof is upon the Prosecution throughout, it does 
not have to anticipate and negative affirmative defences. The applicable 
rule is that the Prosecution is compelled to establish every essential element 
of the crime charged beyond a reasonable doubt in the first instance. 
However, if the accused’s defence ' is exclusively one of admission and 
avoidance or if he pleads some substantive or independent matter as a 
defence which does not constitute an element of the crime charged, the 
burden of proving such defence devolves upon him. As a general rule, in 
matters of defence mitigations, excuse or justification, the accused is 
required to prove such circumstances by evidence sufficient to prove only a 
reasonable doubt of his guilt. And if the circumstances relied upon are 
supported by such proof as produces a reasonable doubt as to the truth 
of the charge against the accused when the whole evidence is considered by 
the jury, there must be an acquittal ’.(‘j The question then is whether, 
upon a consideration of the whole evidence, it justly can be said that there 
is such a doubt. 

“ The defence of necessity is not identical with that of self-defence. The 
principal distinction lies in the legal principle involved. Self-defence 
excuses the repulse of a wrong whereas the rule of necessity justifies the 
invasion of a right.( a ) 

“ In the view of German writers the law of necessity involves not the 
assertion of right against right, but of privilege against privilege. But from 
the standpoint of the present case, the rule of necessity and that of self- 
defence has, among others, one characteristic in common which is of 
determinative significance. This is that the question is to be determined 
from the standpoint of the honest belief of the particular accused in question. 
Thus, with respect to the law of self-defence, Mr. Wharton quotes Berner, an 
authoritative German jurist: 

4 Whether the defendant actually transcended the limits of self- 
defence can never be determined without reference to his individual 
character. An abstract and universal standard is here impracticable. 
The defendant should be held guiltless (of malicious homicide) if he 
only defended himself to the extent to which, according to his honest 
convictions as affected by his particular individuality, defence under 
the circumstances appeared to be necessary.' ( 3 ) 

“ Wharton himself says ‘ that the danger of the attack is to be tested 
from the standpoint of the party attacked, not from that of the jury or the 
ideal person '. (*) 

“ We have no doubt that the same thing is true of the law of necessity. 
The effect of the alleged compulsion is to be determined not by objective 
but by subjective standards. Moreover, as in the case of self-defence, the 
mere fact that such danger was present is not sufficient. There must be 
an actual bona fide belief in danger by the particular individual. 


“(’) Wharton's Criminal Evidence, Vol. I, Section 211.” 
“(*) Wharton's Criminal Law, Voi. 1, Section 128.” 

“( 3 ) Wharton's Criminal Law, Vol. 1, Section 623, p. 850.” 
“(*) Wharton’s Criminal Law, Vol. I, Section 135, p. 185.” 
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“ The evidence of the Prosecution with respect to particular defendants 
was sufficient to discharge the burden resting upon it in the first instance. 
Thereupon the burden shifted to the defendants of going forward with the 
evidence to show all of the essential elements of the defence of necessity to 
an extent sufficient to raise a reasonable doubt in the minds of the Tribunal 
upon a consideration of the whole of the evidence. In this respect the 
evidence falls short in a vital particular. 

“ Assuming for present purposes the existence of the tyrannical and 
oppressive regime of the Third Reich which, is relied upon as a basis for the 
application of the rule of necessity, the competent and credible evidence 
leaves no doubt that in committing the acts here charged as crimes, the guilty 
individuals were not acting under compulsion or coercion exerted by the 
Reich authorities within the meaning of the law of necessity. 

“ Under the rule of necessity, the contemplated compulsion must actually 
operate upon the will of the accused to the extent he is thereby compelled 
to do what otherwise he would not have done. Thus, as Lord Mansfield 
said in the case cited in the Flick opinion as giving the underlying principle 
of the rule invoked : 

4 Necessity forcing man to do an act justifies him, because no man 
can be guilty of a crime without the will and intent in his mind. When 
a man is absolutely, by natural necessity, forced, his will does not go 
along with the act.’ (*) 

“ Here we are not dealing with necessity brought about by circumstances 
independent of human agencies or by circumstances due to accident or 
misadventure. Upon the contrary, the alleged compulsion relied upon 
is said to have been exclusively due to the certainty of loss or injury at the 
hands of an individual or individuals if their orders were not obeyed. In 
such cases if, in the execution of the illegal act. the will of the accused be 
not thereby overpowered but instead coincides with the will of those from 
whom the alleged compulsion emanates, there is no necessity justifying the 
illegal conduct. That is this case. 

“ Hence the Flick case is distinguishable upon the facts. For instance, 
a determinative factor in that case is indicated by the following from the 
opinion : ‘ With the specific exception above alluded to and as hereinafter 
discussed, it appears that the defendants here involved were not desirous of 
employing foreign labour or prisoners of war." 44 

In the present case, 44 said the Tribunal, 44 the evidence leaves no doubt 
that just the contrary was true. 44 The judgment then proceeded to survey 
the evidence on this point, which, in the opinion of the judges, showed the 
Krupp firm’s 44 ardent desire to employ forced labour . 

The Tribunal dealt with another aspect of the plea of necessity as follows : 
44 It will be observed that it is essential that the 4 act charged was done to 
avoid an evil both serious and irreparable,* and 4 that the remedy was not 
disproportioned to the evil ’. What was the evil which confronted the 
defendants and what was the remedy that they adopted to avoid it ? The 
evidence leaves no doubt on either score.” In the opinion of the Tribunal, 
in all likelihood the worst fate which would have followed a disobedience 

• (') Stratton's Case, 21 How. St. Tr. (Eng.) 1046-1223.” 
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of orders to use slave labour would have been, for Krupp, the loss of his 
plant, and for the other accused the loss of their posts. 

(viii) The Individual Responsibility of the Accused 

When dealing with the law protecting prisoners of war, the Tribunal 
interjected the following remark : “ The laws and customs of war are 
binding no less upon private individuals than upon government officials and 
military personnel. In case they are violated there may be a difference in 
the degree of guilt, depending upon the circumstances, but none in the 
fact of guilt.” 

After its treatment of the plea of necessity and before delivery of its 
findings, on Count III, however, the Tribunal emphasised that guilt must 
be personal. It continued : " The mere fact without more that a defendant 
was a member of the Krupp Directorate or an official of the firm is not 
sufficient. The rule which we adopt and apply is stated in an authoritative 
American text as follows : 

’ Officers, directors, or agents of a corporation participating in a 
violation of law in the conduct of the company's business may be held 
criminally liable individually therefor. So, although they are ordinarily 
not criminally liable for corporate acts performed by other officers of 
agents, and at least where the crime charged involves guilty knowledge 
or criminal intent, it is essential to criminal liability on his part that 
he actually and personally do the acts which constitute the offence or 
that they be done by his direction or permission. He is liable where 
his scienter or authority is established, or where he is the actual present 
and efficient actor. When the corporation itself is forbidden to do an 
act, the prohibition extends to the board of directors and to each 
director, separately and individually.’ Corpus Juris Secondum, 
Vol. 19, pp. 363, American Law Book Co. (1940), Brooklyn, N.Y. 

“ Under the circumstances as to the set up of the Krupp enterprise after 
it became a private firm in December. 1943, the same principles apply. 
Moreover, the essential facts may be shown by circumstantial as well as 
direct evidence, if sufficiently strong in probative value to convince the 
Tribunal beyond a reasonable doubt and to the exclusion of every other 
reasonable hypothesis.” 

(ix) The Findings on Count /// 

The findings of the Tribunal on Count III were as follows : 

“ Upon the facts hereinabove found we conclude beyond a reasonable 
doubt that the defendants Krupp. Loeser, Houdremont, Mueller, Janssen, 
Ihn, Eberhardt, Korschan, von Buelow, Lehmann and Kupke are guilty 
on Count III of the Indictment. The reasons upon which these findings of 
guilt are based have been set forth heretofore in the discussion of the facts 
under Count III. 

“ The nature and extent of their participation was not the same in all 
cases and therefore these differences will be taken into consideration in the 
imposition of the sentences upon them. The evidence presented against 
the defendant Karl Pfirsch we deem insufficient to support the charges 
against him set out in Count 111 of the Indictment. The defendant Karl 
Pfirsch. having been acqui’ted upon all counts upon which he was charged. 



ALFR1ED FELIX ALWYN KRUPP 


151 


shall be discharged by the Marshal when the Tribunal presently adjourns." 

5. THE RESERVATIONS OF THE PRESIDING JUDGE 

The judgment was signed by the Honourable H. C. Anderson, Presiding 
Judge, subject to certain reservations ; by Judge William J. Wilkins, who 
concurred except insofar as appeared in a dissenting judgment by him : 
and by Judge Edward J. Daly. 

The President’s reservations were as follows : 

“ Upon the question of the guilt or innocence of the defendants under 
Counts II and HI of the Indictment, 1 concur in the result reached by the 
Tribunal. As to the punishment,! 1 ) 1 concur in that fixed for the defendant 
Kupke. As to the defendant Alfried Krupp, I concur in the length of the 
prison sentence, but dissent from the order confiscating his properly. 

“ As to all other defendants, I feel bound to disagree with respect to the 
length of the respective sentences imposed. In general, the basis of my 
disagreements is this. Having in mind that the defendants were heretofore 
acquitted of crimes against the peace, I think there are many circumstances 
in mitigation not mentioned in the judgment which should be given more 
weight. 

“ In my view the evidence as to the defendant Loeser presents a special 
case. Apart from the fact that during the war he resigned his position 
with the Krupp firm due to a disagreement with respect to certain policies 
and apart from other circumstances which seem to me proper to be con¬ 
sidered in mitigation, 1 am convinced that before he joined the Krupp firm 
in 1937, and continuously thereafter. Dr. Loeser was identified with the 
underground to overthrow Hitler and the Nazi regime : and that having 
been arrested by the Gestapo in connection with the plot of 30th July, 1944, 
he escaped the death penalty meted out to other similarly involved only 
through a delay in his trial as a result of which he was liberated by the 
Allied troops. 

“ Were 1 not convinced as a matter of principle that a finding of guilt or 
innocence by a court or tribunal enforcing criminal laws is not a discretionary 
matter, I would vote to acquit Dr. Loeser. But even though I feel obliged, 
as a matter of principle, to concur in the conclusion as to the fact of his 
guilt. I think, when all circumstances which, from my viewpoint, should be 
considered in mitigation are weighed, the period for which he has already 
been confined in prison is ample punishment." 

6. JUDGE WILKINS’ DISSENTING JUDGMENT 

Judge Wilkins stated the subject-matter of his dissent in these words : 

“ The majority of the Tribunal are of the opinion that the Tribunal has 
no jurisdiction over the acquisition in 1938 of the Berndorfer plant in Austria. 

“ With due deference to my colleagues, 1 feel compelled to dissent from 
this finding and to the failure of the Tribunal to find that acts of spoliation 
were committed by these six defendants in three other instances,!-) namely. 


( 2 ) These instances were not mentioned specifically in the Tribunal s majority Judgment 
(see pp. 139-40). 

L 
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(1) the confiscation of the Montbelieux mining property in France, (2) the 
illegal acquisition of the Chromasseo mining properties in Yugoslavia, and 
(3) the participation by the Krupp firm in the spoliation of the occupied 
Soviet territories. 

“ May I just interpolate by saying that the six defendants referred to, 
of course, were the six who were found guilty of the crime of spoliation 
under Count 11.” 

After summarising the evidence regarding the acquisition of the Berndorfer 
plant (') Judge Wilkins expressed the following views : 

“ A highway robber enters a bank and at the point of a pistol forces 
officials of the bank to part unwillingly with the assets of the bank. Here 
the means of coercion was not one pistol but the entire armed and police 
might that had invaded Austria. That the facts, as proved, constitute 
extortion there can be no doubt. The question to be determined is whether 
they constitute a war crime under Article lib of Control Council Law 
No. 10 and under the General Laws and Customs of War. To answer this 
question, reference must be made to the finding of the I.M.T.: 

‘ The invasion of Austria was a premeditated aggressive step . . . 
the facts plainly prove that the methods employed . . . were those 
of an aggressor. The ultimate factor was the armed might of Germany 
ready to be used if any resistance was encountered. . . . ’ 

“ Concerning Czechoslovakia, the I.M.T. found that Bohemia and 
Moravia were also seized by Germany, under the threat ‘ That German 
troops had already received orders to march and that any resistance would 
be broken with physical force. ... 5 

“The I.M.T. also found that, concerning Bohemia and Moravia, the 
laws and customs of war applied. Said the I.M.T.: 

‘ The occupation of Bohemia and Moravia must ... be considered 
a military occupation covered by the rules of warfare.’ 

(’) Judge Wilkins here related that the Berndorfer Metallwarenfabrik, Arthur Krupp 
A. G., a very important factory located near Vienna, had been established in 1843 by a 
Viennese industrialist named von Schoeller. In a history of “ Alfricd Krupp and His 
Family " published in 1943 and produced in evidence by the Prosecution, it was stated: 

“ The Anschluss of the Ostmark to the German Reich in March 1938 had the 
gratifying result as far as the Krupp firm was concerned that an old plant established 
in 1843 by the Krupp Brothers and the house of Schoeller, the Berndorfer Metall¬ 
warenfabrik, could be incorporated in the parent Krupp firm in Essen.” 

As a result of the economic crisis in 1931-1932 the Creditanstalt Bank of Austria finally 
became the owner of a majority of the Berndorfer stock. The evidence showed that from 
the time of the re-financing of the company and until the invasion of Austria in March 
1938 the Krupp firm at Essen had tried continuously to obtain ownership of the Bern¬ 
dorfer Plant, but their offers had always been turned down by the Creditanstalt Bank. 

As early as February 1937, Gustav Krupp's brother-in-law, Wilmowsky, wrote a letter 
to Gustav Krupp stating that Lammers. State Secretary in Hitler's Reich Chancellery, had 
been advised of Gustav's desire for an interview with Hitler about the possibility of acquiring 
Austrian shares. Pursuant to this and after the German invasion in March, 1938, Goering 
had promised Gustav Krupp that the Krupp Concern should have the exclusive right to 
purchase the Bank's controlling interest in the Berndorfer plant. 

Shortly after the Anschluss, continued Judge Wilkins, the Creditanstalt Bank received 
directions from the German authorities that only a sale to the Krupp firm of the Berndorf 
stock was to be considered. Through coercion and Nazi political pressure by Goering, 
Keppler. Hitler's personal economic adviser, and other top ranking Nazi officials the 
Creditanstalt Bank was finally forced to sell the Berndorfer works to Krupp-Essen, con¬ 
trary to its own desires and in spite of protests, at a price less than one-third of the value as 
assessed by the Krupp firm itself. 
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“ Such ruling was not made by the I.M.T. concerning Austria because 
there was no reason to make such a ruling: war crimes concerning Austria 
were not charged in the case before it. It is difficult to conceive of any real 
difference between the seizure of Austria and the seizure of Bohemia and 
Moravia. If anything, the seizure of Austria was a more flagrant act of 
military aggression because in the case of Bohemia and Moravia, the 
Czechoslovakian President and Foreign Minister had—although under 
pressure—consented to the German step. No actual hostilities evolved in 
either case ; but it would be illogical to construe that the rules and customs 
of war should apply to the case of Bohemia and Moravia and not to the 
case of Austria. The rightful Austrian Government which emerged after 
the Germans left Austria, in fact, considered those who collaborated with 
the invaders as traitors, i.e., as persons acting for the benefit of the enemy. 

“ In the case of both Austria and Czechoslovakia, war was used, in the 
words of the Kellogg Pact, as * an instrument of policy ’ and it was used so 
successfully, owing to the overwhelming war strength of Germany, that no 
resistance was encountered. It was, so to speak, in either case a unilateral 
war. It would be paradoxical, indeed, to claim that a lawful belligerent 
who had to spend blood and treasure in order to occupy a territory 
belligerently, is bound by the restrictions of the Hague Convention whereas 
an aggressor who invades a weak neighbour by a mere threat of war is not 
even bound by the Hague Regulations. The proven facts show con¬ 
clusively that spoliation was performed, due to the physical supremacy 
enjoyed by the invader. 

“ Professor Quincy Wright wrote in the American Journal of International 
Law, January, 1947, Vol. 41, page 61 : 

‘. . . The law of war has been held to apply to interventions, 
invasions, aggressions and other uses of armed force in foreign 
territories even when there is no state of war. . . . ’ 

“To supplement his view, he referred to Professor Wilson’s treatise on 
International Law, 3rd Edition, and to the illustrations given by the group 
of experts on International Law, known as The Harvard Research on Inter¬ 
national Law, Article 14 or ‘ Resolutions on “ Aggression ”,’ published in 
the American Journal of International Law, Volume 33 (1939), supplement 
page 905. 

“ Professor Wright expressed the same view in 1926 (American Journal of 
International Law) Volume 20 (1926), page 270 : quoting various authorities 
and many precedents he stated : 

‘. . . Publicists generally agree that insurgents are entitled to the 
privileges of the laws of war in their relations with the armed forces 
of the de jure government. . . .’ 

“ 1 am of the opinion that the Berndorfer plant was acquired by coercion 
on the part of Krupp and with the active assistance of the German Reich, 
and that this acquisition was an act of spoliation within the purview of the 
Hague Regulations and authorities above cited. 

“ The defendants Krupp and Loeser took active and leading parts in the 
acquisition of this plant, and, in my opinion, are guilty of spoliation with 
respect thereto.” 
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Judge Wilkins next summarised the evidence relating to the Montbelleux 
mining property in France, the Chromasseo mines in Yugoslavia and the 
alleged participation of the Krupp firm in the spoliation of Soviet territories. 

The tungsten ore mine located at Montbelleux, said Judge Wilkins, 
had been out of action ever since the first world war due to the fact that 
the ore was of a rather low grade and could not be mined economically 
except when prices were inflated. At the time of the German occupation 
of France this mine was on lease to one Edgar Brandt, who in view of the 
increased German demands investigated the possibilities of renewed 
exploitations of the mine. In the beginning of 1942 conferences took place 
between the German authorities and Brandt representatives. Engineers 
from the Krupp firm and the Todt Organisation were present at these 
conferences. The German authorities offered to requisition materials and 
equipment necessary to re-open the mine provided that a certain percentage 
of the production W'ould be sent to Germany. The representatives of 
Brandt, however, stated that they were unable to accept the German 
conditions. 

In August, 1942, the property was seized without notice to the owner 
and without the issuance of a requisition. A plan was put into operation 
by the Todt Organisation under the technical direction of the Krupp firm 
whereby the mine would be producing within a year. 

Attempts by Brandt and the French Government on his behalf for a 
recognition of his interest, were of no avail and no payments were ever 
received by Brandt for ores extracted from his concession. 

According to a contract which was executed by Krupp and.the Todt 
Organisation, the Krupp firm assumed all responsibility for the underground 
workings, the obligation to provide the bulk of the machinery, workmen, 
management personnel as well as technical supervision. 

The mine was operated until June, 1944, when the Germans were 
forced to evacuate due to the advance of the Allied forces. During this 
period at least 50-60 tons of valuable and very scarce metal was shipped 
to Germany. Belore departing however, the equipment was thoroughly 
and systematically destroyed and surface buildings set on fire. Dynamite 
was used to destroy much of the surface machinery. 

The evidence showed that the Krupp firm participated in the confiscation 
of the mine, the removal of the ore and the final destruction of the 
installations and machinery. 

The Chromasseo - Chromium Ore Mining Company, Judge Wilkins 
went on, a Yugoslav corporation with a total of 8,000 shares of capital 
stock of a par value ot 1,000 dinars each, owned a number of Yugoslav 
mining properties. The major ore reserves were in the vicinity of Jeserina, 
a section ot V ugoslavia allocated to Bulgaria by Flitler-Germany under the 
illegal partition of Yugoslavia. The other properties were located in 
sections awarded to Albania which were under Italian occupation. The . 
Krupp firm purchased 2,007 shares of Chromasseo stock from one Rudolph 
Voegeli, a Swiss residing in Yugoslavia. An additional 1,000 shares which 
were owned by the Asseo family, but which were in Voegeli’s possession 
as a security for a debt of the deceased owner Moses Asseo, were confiscated 
by the German Delegate General for Economy for Serbia and sold to the 
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Krupp firm. An employee of the Krupp firm, Georg Ufer, who served both 
the Reich Government and the Krupp firm during the occupation of 
Yugoslavia stated in connection with this transaction : 

“ These 1,000 shares, as 1 knew, had been confiscated by the Delegate 
General for Economy in Serbia, as being Jewish property, and the 
firm of Krupp A. G. now acquired through me the confiscated property 
of the Yugoslavian Jew Moses Asseo. The firm of Krupp as well as 
1 were aware of the fact that confiscated property of the Jew Moses 
Asseo was involved. At no time, however, did 1 receive instructions 
of any kind from the firm of Krupp not to acquire the confiscated 
Jewish property.” 

The evidence showed that the Krupp firm made strenuous efforts to 
obtain the remaining 4,933 shares of the Chromasseo Mines stock which in 
some way did later show up in Italian hands. This controversy became the 
subject of official negotiations on a high level between the German and 
Italian Governments. 

Meanwhile the Jeserina properties of the Chromasseo Mines had been 
leased by the Krupp firm at favourable terms from the German Military 
authorities who had seized all Yugoslavian mining properties immediately 
upon the invasion. 

Under the provisions of the agreement reached at Rome, the interest 
of the Italian owners in the 4,993 shares and that of the Krupp firm in 3,007 
was acknowledged and the Jeserina property was leased to Krupp until 
30th October, 1944. 

In all, up to September. 1944, the Krupp firm produced and sent to 
Germany 108,000 tons of Yugoslavian chrome ore. 

The accused Krupp was the Vorstand member in charge of the Ore 
Mining Department at the time of the acquisition of these mining properties. 
Reports on the activities of the Krupp firm in this field were distributed 
to the accused Houdremont, Mueller and Janssen. 

At the time of the German attack on Soviet Russia on the 22nd Ju e, 
1941, Judge Wilkins continued, the Reich Government openly pro¬ 
claimed that the Hague Conventions were not applicable at all in its relations 
to Soviet Russia. A decree was issued according to which property already 
sequestered or still to be sequestered was “ to be treated as the marshalled 
property of the Reich ”, 

Following the invasion of Russia, the Reich Government formed 
various quasi-governmental monopoly organisations in order to carry out 
its policy of exploitation of the Soviet Economy. One of these organisations 
was the ‘ Berg-und Huettenwerk Ost * (B.H.O.). It was founded upon the 
orders of the plenipotentiary for the Four Year Plan. Goering, who also 
was to nominate the chairman, vice-chairman and members of the 
Vervaltungarat. The accused Alfried Krupp was appointed a member of 
the latter. A man named Paul Pleiger was appointed manager of the 
company. 

The evidence showed that the Krupp firm was desirous of participating 
in the spoliation of the Eastern territories and that negotiations towards this 
end took place between the accused Alfried Krupp and Pleiger, BHO’s 
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manager. A meeting was held in the accused Loeser’s office in August, 1942, 
attended by the accused Loeser and Krupp for the purpose of discussing 
the problems arising in connection with the operation of factories in the 
Ukraine. As a result of this meeting and later negotiations the Krupp firm 
succeeded in acquiring the sponsorship of the following Soviet Russian 
factories and enterprises : the machine factory in Kramatorsk, Kramator- 
skaja the steel works Assow, the steel works Iljitsch in Mariupol, the 
Molotow-works near Djenpropetrowsk, the agricultural machinery factory 
in Berdjansk, and the carrying out of the so-called Iwan project which 
concerned the building and operation of an ammunition plant in the Ukraine, 
based on the Assow works in Mariupol. The accused Krupp, Loeser, 
Mueller, Pfirsch and Korschan were kept informed. 

When the sponsorship of these plants in Russia by the Krupp firm were 
approved the activities of the firm and its subsidiaries were greatly 
accelerated. Krupp personnel was sent to Russia to assist in the manage¬ 
ment of plants. The accused Krupp and other Krupp officials went to 
Russia to inspect the plants. 

In its first business report the BHO stated in connection with its 
activities in Russia : 


“Up to 30th November, 1942, the following material from the 
Russian area was available for the German metal industry and the 
chemical industry for use in connection with the war economy : 


Iron ore 
Chromium ore 
Manganese ore 
Manganese ore 


325,751 tons 
6,905 tons 
20,145 tons (1941) 
417, 886 tons (1942)” 


The change in the military situation in the fall of 1943 prevented the 
Krupp firm from carrying out the large programme which it had set for 
itself in Russia. Before and as a result of the withdrawal, huge quantities 
of scrap metal, machinery, equipment and other goods were shipped or 
evacuated to Germany by the Krupp firm in co-operation with the 
Wehrmacht. 


After reviewing this evidence, Judge Wilkins expressed the following 
legal conclusions: 

“ I am satisfied from the credible evidence presented before us that the 
confiscation of this [the French] mine was a violation of Article 46 of the 
Hague Regulations. The removal of the ore concentrates to Germany and 
the systematic destruction of the machinery at the time of the evacuation 
were acts of spoliation in which the Krupp firm participated. . . . 

The activities of the Krupp firm in Yugoslavia which I have just reviewed 
clearly violated the laws and customs of war and more particularly Articles 
43 and 46 of the Hague Regulations. The expropriation of mines in 
V ugoslavia was not supported by any concern for the needs of public order 
and safety or by the needs of the occupation. The Krupp firm took the 
initiative in seeking to participate in the exploitation of the seized property, 
even urging the government to expropriate properties. It leased the Jeserine 
mine from the government authorities with knowledge of their illegal 
expropriation. The seizure of the Asseo shares based upon the anti-Jewish 


laws was illegal and subsequent dealings by the Krupp firm with knowledge 
of the illegality was likewise illegal. . . . 

“ From Articles 48, 49, 52, 53, 55 and 56 of the Hague Regulations, the 
International Military Tribunal deduced : 

‘. . . that under the rules of war, the economy of an occupied 
country can only be required to bear the expense of the occupation, 
and these should not be greater than the economy of the country can 
reasonably be expected to bear.’ 

“ This is sound construction, in accordance with the obvious intentions 
of the parties to that International Treaty. In 1899 and 1907, when the 
Hague Regulations were drafted. State property only embraced a compara¬ 
tively small section of the wealth of the respective countries. But, the 
rationals of the various articles dealing with the authority of the military 
occupant, particularly if viewed, as they must be, in the light of the preamble 
of the Convention, is clearly that the treaty generally condemns the exploita¬ 
tion and stripping of belligerently occupied territory beyond the extent 
which the economy of the country can reasonably be expected to bear 
for the expense of the occupation. 

“ The basic decrees pursuant to which the Reich authorities confiscated 
and administered Russian industrial property called for the unrestricted 
exploitation of such property for German war production and without 
regard to the needs of the occupation or the ability of the country to bear 
this drain on its resources. 

“ It is asserted by the Defence that whatever acts were committed by the 
defendants in the exploitation of Russia were not illegal in view of the 
decision of the Tribunal in U.S. v. Friedrich Flick, et al. With this 
contention I cannot agree. The factual situation of the Flick case and of 
that before us is at great variance. 

“ The Flick judgment found that, as far as Flick’s management of a 
certain French plant was concerned, ' it was, no doubt, Goering’s intention 
to exploit it to the fullest extent for the German war etfort. I do not 
believe that this intent was shared by Flick. Certainly, what was done by 
his company in the course of its management falls far short of such exploita¬ 
tion ’. And again : ‘ We find no exploitation ... to fulfill the aims of 
Goering.’ ‘ Adopting the method used by the I.M.T.—namely, specifically 
the limitation that the exploitation of the occupied country should not be 
greater than the economy of the country can reasonably be expected to 
bear,’ the Flick I.M.T., on the basis of the evidence of its ow n case, found 
that ‘ the source of the raw materials (used by Flick in the Russian railway 
car plant) is not shown except that iron and steel were bought from German 
firms,’ and also considered it relevant to establish that the manufacture of 
armament by Flick in Russia was not proven. The Flick Tribunal decided 
that ‘ when the German civilians departed, all plants were undamaged ’. 
Furthermore, according to the evidence received by the Flick Tribunal, 
there were other basic differences ; they were paid from government funds 
and responsible only to Reich officials. At one of the two Russian enter¬ 
prises operated by Flick, * the plants barely got into production ’. In short, 
the facts in the Flick case were substantially different. 

“ Prior to the evacuation of the plants at Kramatorsk and Marjunal as 
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stated above, the Krupp firm aided in stripping these plants of machinery 
and raw materials. The property removed did not fall into any category 
of movable public property which the occupant is authorised to seize under 
the Hague Regulations and the participation of the Krupp firm in the removal 
of such materials and machinery was a direct violation of the laws of land 
warfare. The participation of the Krupp firm in the demolition of these 
plant> was also a violation of the requirements of the Hague Regulations 
lthat] the capital of such properties be safeguarded and administered in 
accordance with the laws of usufruct.” 

Judge Wilkins said : “ For the reasons above stated I dissent only to 
the extent indicated. In all other respects I concur in the Judgment of the 
Tribunal. He then made reference to his special concurring opinion 
on the dismissal of Counts I and IV which has received attention elsewhere.] 1 ) 

7. THE SENTENCES 

The sentence passed on the defendant Krupp was delivered as follows 
by Judge Daly : 

On the Counts of the Indictment on which you have been convicted, 
the Tribunal sentences you to imprisonment for twelve years and orders 
forfeiture of all or your property, both real and personal. The same shall 
be delivered to the Control Council for Germany and disposed of in 
accordance with the provisions of Article II, Section 3 of Control Council 
Law No. 10. The period already spent by you in confinement before and 
during the trial is to be credited on the term already stated and to this end 
the term of your imprisonment, as now adjudged, shall be deemed to begin 
on the 11th day of April, 1945.” 

The defendants Loeser, Houdremont, Mueller, Janssen, Ihn, Eberhardt, 
korschan, von Buelow and Lehmann were sentenced to terms of imprison¬ 
ment of, respectively, seven, ten, twelve, ten, nine, nine, six, twelve and 
six years. Kupke w'as sentenced to imprisonment for two years ten months 
and nineteen days. 

All accused were credited with the time already spent in confinement in 
t e same way as Krupp ; for Kupke this involved his being released on the 
day of the delivery of judgment. 

After delivering the sentences. Judge Daly said : “ During the trial of 
this case the detendants, Loeser, Houdremont and Korschan, have been 
excused trom attendance at Court on different occasions because of their 
ea th. The record indicated that the defendant, Loeser, is not present 
today because of his present condition. 

The above-named defendants have just been sentenced to imprisonment. 

e believe that they should not be exposed by incarceration to dangerous 
consequences to their health. However, we are not in a position to 
determine whether the present condition of health of any of these defendants 
is of such a nature that imprisonment will cause fatal or other extremely 
serious consequences. 

•' Accordingly, we are writing to General Lucius D. Clay, the U.S. 
Military Governor of the United States Zone in Germany, calling his 


(') See pp. 128-130 
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attention to this with the suggestion that examinations be made for the 
purpose stated above. If he concludes that such examinations are indicated 
and is of the opinion thereafter that because of the condition of health of 
any of the defendants in question, sentence or sentences of any of them 
should be altered, he has the authority to do so under Article XVI1 of 
Ordinance 7 of the Military Government of Germany of the United 
States.” 

At the time of going to press, the sentences had not been confirmed by 
the Military Governor. 

B. NOTES ON THE CASE 

1. OFFENCES AGAINST PROPERTY AS WAR CRIMES 

In its words concerning the law as to plunder and spoliation, the Tribunal 
concentrated its attention upon the detailed provisions made in Articles 46 
el seq of Hague Convention No. IV of 1907 and upon the attitude taken by 
the International Military Tribunal to these provisions. For completeness, 
it should be added that, as the Prosecution pointed out. Control Council 
Law No. 10 in its Article II “ includes under the definition of war crimes, 
the * plunder of public and private property . 

The Defence urged that “ Control Council Law No. 10 speaks in 
paragraph two only of the " plunder of public or private property,^ conse¬ 
quently only of plunder within the strict meaning of the word.” This 
argument may be taken to be elaboratec. in the following words which 
Counsel added “The Control Council Law describes in paragraph II, lb 
only serious offences as examples of * war crimes such as murder, ill- 
treatment of prisoners of war and civilians, killing of hostages, wanton 
destruction of cities, towns or villages or devastation not justified by military 
necessity. The Control Council Law lists, in all these cases, such crimes 
as examples which are considered serious crimes in the criminal codes of 
all countries. It is contrary to the idea of the Control Council Law, if the 
Prosecution wants to have considered as a war crime every violation, 
however slight, of the Hague Rules of Land Warfare." It was later 
claimed that: 

“ The version of sections (b) and (c) of Article II of the Control Council 
Law shows beyond a doubt that only serious crimes such as murder, mis¬ 
treatment, deportation, enslavement, torturing, oppression, deprivation of 
liberty, extermination, etc., are considered as criminal and punishable acts, 
not, however, every formal trespass against a provision ot an agreement. It 
the latter were the case then every violation of the provisions of the Geneva 
Convention on wages, on the intellectual needs ot prisoners of war, their 
relations with the outside world and with authorities, the representation of 
prisoners of war, etc., would have to be considered as war crimes, to say 
nothing of the numerous service provisions which regulate the life of 
prisoners of war outside. Even the I.M.T. verdict, however, dees not go 
so far ; it merely ruled that an offence against the provisions of Articles 2, 
3, 4, 46 and 51 of the Geneva Convention are crimes. 

“ The wording of sub-section (b) of Article 11 of Control Council Law 
shows clearly that the concept of ‘ war crimes ’ covers actual offences 
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against humanity only. The mention made of the terms murder, man¬ 
slaughter, mistreatment, spoliation, indicate this beyond any doubt. 

“ An offence against the laws and usages of war is criminal and punishable 
only to the extent that it has any bearing on ‘ cruelties or offences against 

body, life, or properly ’.” 

By and large, however, the case for the defence was based mainly upon 
the plea of necessity and upon the argument that the international law 
on spoliation was so vague that the accused were justifiably ignorant of its 
precise terms and could not be found guilty under them, that these provisions 
cannot be taken literally under conditions of modern warfare,! 1 ) and that 
"■ military necessity" must now include “economic necessity” since 
economic warfare is now a part of the concept of “ total war ( 2 ) 

In the light of the trials reported upon in these Volumes in which war 
crimes involving offences against property were alleged, it is now possible 
to set out some tentative generalisations on the branch of international law 
concerning such offences.! 3 ) 

(i) A study of the judgment delivered in the Flick Trial has already 
revealed that the terminology relating to war crimes committed against 
property rights could profitably undergo some further development.! 4 ) 
The judgment in the LG. Farben Trial pointed out that, while the Hague 
Regulations did not employ the term “ spoliation ”, the Indictment in the 
case used spoliation interchangeably with the words “ plunder ” and 
^ exploitation ; the Tribunal fell back on the general statement that 

spoliation was synonymous with the word “ plunder ” employed in 
Control Council Law No. 10 and that it embraced offences against property 
in violation of the laws and customs of war “ of the general type charged 
in the Indictment ”.(‘) 

Article 47 of the Hague Regulations makes the provision that “ Pillage is 
expressly forbidden, but the Charter of the International Military Tribunal 
speaks, not of pillage ", but of “ plunder of public or private property.” 
The truth seems to be that, while the law relating to war crimes committed 
against properly rights has undergone considerable development since the 
days when looting by individual soldiers was the offence mainly aimed 
against, the relevant terminology has not undergone the same degree of 
elaboration. 

(ii) In the numerous attempts which have been made at defining the 
precise limits of the war crime of pillage, plunder or spoliation, stress has 

een placed on one or both of the following two possible aspects of the 
offence: 

(«) that private property rights were infringed ; 

(b) that the ultimate outcome of the alleged offences was that the 
economy of the occupied territory was injured and/or that of the 
occupying State benefited. 


(Sec pp. 64-67. 

<:» This pU» was specifically rejected by the Tribunal ; see pp. 138-139. 

AvJww . * 0 V* nd ,hal the passages from the Judgments in the Flick, I. G. Farben and 

evidence nrrvtiMwt are < i uo,cd •°!' rcferred to in 'he following pages are illustrated by the 
evideiK^ produced in these trials as to alleged offences against property (see Volf IX, 

PP ;i!o svo! -PP- l8 - 23 . and 85-92.) 

(*) See Vol. IX, d. 40. 

( 5 ) See pp. 44-4:, 
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In so far as private property is concerned it seems sounder to base a 
definition of the war crime involved upon the first aspect, namely the 
infringement of the properly rights of individual inhabitants of the occupied 
territory. The gist of the matter appears in the words which occur in the 
Krupp Judgment: 

“ Article 46 [of the Hague Regulations] stipulates that * private property ... 
must be respected ’. However, if, for example, a factory is being taken over 
in a manner which prevents the rightful owner from using it and depriving 
him from lawfully exercising his prerogative as owner, it cannot be said that 
his property ‘ is respected ’ under Article 46 as it must be." (‘) 

War crime trials in which the allegations made turned upon simple 
violations of private property rights have been many, particularly in countries 
previously under enemy occupation Most of the French trials reported 
upon in the previous volume of these Reports were of this character.!-) 

It will be recalled however that the accused Flick ( 3 ) was found guilty 
of a war crime, in so far as he operated a plant in occupied 
territory of which he was not owner and without the consent of the owner, 
despite the fact that (a) the Tribunal held that “ the original seizure may not 
have been unlawful,” ( b ) Flick had nothing to do with the expulsion of the 
owner, (c) the property was left by Flick in an improved condition, and 
(J) there was “ no exploitation either for Flick’s personal advantage or to 
fulfil the aims of Goering.” there being no proof that the output of the plant 
went to countries other than those which benefited before the war. 

Similarly, dealing with the Francolor Agreement, the LG. Farben judgment 
states that: “ As consent was not freely given, it is of no legal significance 
that the agreement may have contained obligations on the part of Farben. 
the performance of which may have assisted in the rehabilitation of the 
French industries.” ( 4 ) 

It would appear to follow therefore that, at least in the view of the 
Tribunals which conducted the Flick Trial, and LG. Farben Trial , provided 
a sufficient infringement of private property rights has been proved to 
bring the offence within the terms of the Hague Convention,! 5 ) the more 
public effects of the act are immaterial.!*) There is also some authority 
for saying that, conversely, if no illegal breach ot private property rights 
has occurred no war crime can be said to have been committed, irrespective 
of the effects of the act upon the general economy of the occupied territory 
of the enemy state. Thus, the Tribunal before which the l.G. Farben Trial 
was held could not “ deduce from Article 46 through 55 of the Hague 
Regulations any principle of the breadth of application ot the claim of the 
Prosecution in that case that “ the crime of spoliation is a ‘ crime against 

(») See p. 137. 

(*) Sec Vol. IX, pp. 43. 59-66 and 68-/4. 

< 3 ) See Vol. IX, p. 40. 

j*) gee p. 51. 

( 6 ) The Prosecution was probably correct in claiming that violation of Article 46 ol the 
Hague Convention " need not reach the status of confiscation. Interference with any of 
the normal incidents of enjoyment of quiet occupancy and use, we submit, is forbidden. 
Such incidents include, inter alia, the right to personal possession, control of the purpose 
for which the property is to be used, disposition of such property, and the right to the enjoy¬ 
ment of the income derived from the property". 

(*) Except perhaps in relation to the punishment awarded. 
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the country concerned in that it disrupts the economy, alienates its industry 
from its inherent purpose, makes it subservient to the interest of the 
occupying power, and interferes with the natural connection between the 
spoliated industry and ihe local economy. As far as this aspect is concerned, 
the consent of the owner or owners, or their representatives, even if genuine, 
does not affect the criminal character of the act’.” The Tribunal added 
that the provisions of the Hague Convention regarding private property 
“ relate to plunder, confiscation, and requisition which, in turn, imply 
action in relation to property committed against the will and without the 
consent of the owner. We look in vain for any provision in the Hague 
Regulations which would justify the broad assertion that private citizens 
of the nation of the military occupant may not enter into agreements 
respecting property in occupied territories when consent of the owner, is, 
in fact, freely given.” (*) 

Elsewhere the same judgment states that “ to exploit the military 
occupancy by acquiring private property against the will and consent of the 
former owner ” is a violation of international law unless the action is 
“expressly justified by any applicable provisions of the Hague Regula¬ 
tions ,(-) and “we deem it to be of the essence of the crime of plunder 
or spoliation that the owner be deprived of his property involuntarily and 
against his will ”.( 3 ) There must be proof that “ action by the owner is 
not voluntary because his consent is obtained by threats, intimidation, 
pressure, or by exploiting the position and power of the military occupant 
under circumstances indicating that the owner is being induced to part 
with his property against his will " 

The Tribunal was of the opinion that “ the contrary interpretation would 
make it difficult, if not impossible, for the occupying power in time of war 
t° carry out other aspects of its obligations under international law, including 
restoration of order to the local economy in the interests of the local 
inhabitants ”.( s ) 

In the krupp Trial Judgment, it may be thought that rather more stress 
was placed on the second possible approach ( 8 ) to war crimes committed 
against property rights. Here it was stated that “Just as the inhabitants of 
the occupied territory must not be forced to help the enemy in waging the war 
against their own country or their own country’s allies, so must the economic 
assets of the occupied territory not be used in such a manner ”.( 7 ) The 
Tribunal added later: 

Spoliation of private property, then, is forbidden under two aspects: 
firstly, the individual private owner of property must not be deprived of it; 
secondly, the economic substance of the belligerently occupied territory must 
not be taken over by the occupant or put to the service of his war effort— 
aiways with the proviso that there are exemptions from this rule which are 


(') See p. 46. 

C) See p. 44. (Italics inserted.) 

( 3 ) See p. 46. (Italics inserted.) 

(')Seep. 47. (Italics inserted.) 

I 1 ) See p. 46 7. 

(“) See p. 160. 
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strictly limited to the needs of the army of occupation insofar as such needs 
do not exceed the economic strength of the occupied territory.”! 1 ) 

It could be argued that the words “ must not be taken over by that occu¬ 
pant ” cannot include within their scope agreements between private indivi¬ 
dual freely arrived at, that the Tribunal tacitly excluded from its meaning 
transfers of property effected by such agreements, and that, w hile the public 
effects of war crimes committed against property are highly significant, 
there is no crime at all (if the property is private property) unless a private 
property right has been infringed in violation of Article 46 of the Hague 
Regulations. 

(iii) As is stated in the Judgments delivered in the LG. Farben and Krupp 
Trials, however, some invasions of private property rights are permissible 
under the law relating to occupied territories. It was staled in the Judgment 
on the latter trial that Article 43 of the Hague Regulations “ permits the 
occupying power to expropriate either public or private property in order 
to preserve and maintain pub ic order and safety ”.( ’) Articles 52 and 53 
of the Regulations make furner inroads into the principle of the inviola¬ 
bility of private property a 3 ) and the possib'e effect, in legalising the destruc¬ 
tion or seizure of property, of ” imperative necessity for the conduct of 
military operations ” was also mentioned in a treatment of Article 23 (g) 
of the Regulations.! 4 ) 

The Prosecution in the Krupp Trial was itself willing to admit that: “ if 
private property is abandoned, the occupying power may lake possession to 
insure that the property is not destroyed and to re-establish employment. 
The occupying power is requ red n such case to treat this possession as 
conservatory for the rightful owner's interest. . . . Public property, which 
of necessity must be abandoned by the legitimate power, may also be taken 
over and operated by the occupant. The necessity for protecting the 
occupation forces against the dange's of attack may also justify certain types 
of seizures or expropriation in the interest of public order and safety. This 
particular phase of the securing o: public order and safety is specifically 
dealt with in Article 53 of the Hague Regulations . 

The Krupp Trial Judgment laid down, however, that the laws and usages 
of war do not authorize “ the taking away by a military occupant of livestock 
for the maintenance of his own industries at home or for the support of the 
civil population of his country ”(*); moreover the requisitions and services 
contemplated by Article 52 “ must refer to the needs of the Army of Occupa- 


( ) See p. 135. Compare also p. 138. 

( 3 ) See P pp. 135 and 137; and Vol. IX. p. 22. It is worth repeating that in the 
opinion of the International Military Tribunal the general effect ot the relevant provisions 
of the Hague Convention is that " the economy of an occupied country can only be 
required to bear the expenses of the occupation, and these should not be greater than the 
economy of the country can rcasorably be expected to bear. This was also the main 
authority relied upon by Judge Wilkins in his dissenting judgment in dealing with certain 
alleged offences in France. Yugoslavia and Russia. Seep. 157. 

( ■) See p. 136; See also p. 134. In the /. G. Farben Judgment it was simply said 
that Articles 46, 47, 52, 53 and 55 of the Regulations “ admit of exceptions of expropria¬ 
tion, use. and requisition, all of which are subject to well-defined limitations set forth in 
the articles 1 ". (p. 44.) 

( 6 ) Sec p. 136. 
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tion ”, whereas “It has never been contended that the Krupp firm belonged 
to the Army of Occupation.” (') 

(iv) Property offences recognised by modern international law are not 
limited to offences against physical tangible possessions or to open robbery 
in the old sense of pillage. The offences against property defined in the 
Hague Regulations include “ plunder or spoliation resulting from acquisition 
of intangible property such as is involved in the acquisition of stock owner¬ 
ship, or . . . acquisition of ownership or control through any other means, 
even though apparently legal in form ”.(-) Some acts of plunder proved in 
the Krupp Trial " were committed through changes of corporate property, 
contractual transfer of property rights and the like. It is the results that 
count. . . . ”( 3 ) 

The novel forms in which war crimes were committed against private 
property during the second world war, and at the same time the basic legal 
principles involved, are also illustrated in the following words from the 
Judgment in the Polil Trial :(*) 

"" By what process of law or reason did the Reich become entitled to one 
hundred million Reichsmarks’ worth of personal property owned by persons 
whom they had enslaved and who died, even from natural causes, in their 


( 1 ) See p. 137. The Prosecution in the Krupp Trial stated that: “ Authorities as to what 
requisitions \iolate the limitations imposed upon requisitions have been analyzed and 
interpreted by h. H. Feilchenfcld. in The International Economic Law of Belligerent 
Occupation (1942) ; at pp. 34, 35 and 36, as follows : 

"• They must not he unnecessary and useless, merely designed to enrich the 
occupant's home country, destined for an army of the occupant stationed in another 
occupied or invaded area, levied for the purpose of selling the requisitioned articles 
or have as their main purpose the ruin of the occupied country or its inhabitants. 

“Among the examples quoted by Fauchillc are the following : Transport of Brabant 
cattle and horses to Germany in order to help the Rhineland, seizure of guano and 
nitrate in Flandets in order to aid farmers in Germany, seizure of raw materials and 
machines in Belgium in order to aid factories in Germany. 

In the reparation account prepared by the Belgian Government in 1919 for the 
Peace Conference, the value of machinery and materials carried away by the Germans 
was slated to amount to two billion francs. The situation in northern France was 
S’milar. Under Article 244, Annex I, Germany had to pay an indemnity for these 
and similar measures. 

"According to Garner there is general agreement among authors that the right of 
requisition can be exercised only lor the needs of the occupying army and does not 
include the spoliation of the country and the transportation to the occupant's own 
country of raw materials and machinery for use in its home industries. 

*". Garner also states that the British Manual and the French Manual, as well as 
Article 345 o! the American Rules, agrees in declaring that requisitions can be made 
only lor the indispensable needs of the army of occupation. 

" As t° the cases concerning the construcuon of the term * needs of the army 
it has been held that requisitioning by the occupant for the purpose of shipment to 
and use in his own country is contrary to Article 52. 

Not only requisitioning for shipment to the occupant's home country has been 
held illegal, but also requisitioning for resale and profit rather than for the use of the 
occupying army.” 

(*) Sec pp. 45-46. 

( ') Sec p. 138. 

(*) Trial ol Oswald Polil and others. United States Military Tribunal, IOth March— 
3rd November. 1947. As lurther evidence of the realisation of the diversity of German 
economic exploitation of occupied territories, compare the circumstances under which 
Article 2 ot the Norwegian Law on the Punishment of Foreign War Criminals was drafted, 
as set out on p. 84 of Vol. Ill of these Reports. The Article reads : 

Confiscation of property, requisitioning, imposition of contributions, illegal 
imposition ot fines, anti any other form of economic gain illegally acquired by force or 
threat oj jorcc, are deemed to be crimes against the Civil Criminal Code, Art. 267 and 
Art. 268, paragraph 3.” (Italics inserted.) 
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servitude ? Robbing the dead, even without the added offence of killing, 
is and always has been a crime. And when it is organized and planned and 
carried out on a hundred-million-mark scale, it becomes an aggravated 
crime, and anyone who takes part in it is a criminal.” 

(v) To what extent is it necessary that an accused be shown to have 
intended to acquire the property in question permanently ? 

The Judgment delivered in the I.G. Farben Trial spoke of a private in¬ 
dividual or a juristic person becoming a party to “ unlawful confiscation 
of public or private property by planning and executing a well-defined design 
to acquire such property permanently ” ;( ) and of owners of property in 
occupied territory being ” induced to part with their property permanently 
. . . ”( 2 ) The words “ permanent ” and “ permanently ” appear frequent¬ 
ly also in the Tribunal’s general finding as to Count Two ( 3 ) and findings 
regarding alleged acts of spoliation in specific localities.! 4 ) Flick hoped 
to acquire the Rombach plant permanently.( s ) While theoretically even a 
temporary illegal acquisition of property is an invasion of rights of the 
owner, there is no denying the opinion of the Tribunal conducting the 
l.G. Farben Trial that a taking over of management which was intended to 
be permanent would be more clearly a war crime than a mere temporary 
control or operation.!®) 

(vi) It has been said that proof that consent was “ obtained by threats, 
intimidation, pressure or by exploiting the position and power of the military 
occupant under circumstances indicating that the owner is being induced to 
part with his property against his will ” would make a transfer illegal under 
international laW.( 7 ) The possible means of coercion were further elaborated 
upon in the LG. Farben Judgment when it was said that in the many instances 
“ in which Farben dealt direct y with the private owners, there was the ever 
present threat of forceful seizure of the properly by the Reich or other similar 
measures, such, for example as withholding licences, raw materials, the threat 
of uncertain drastic treatment in peace-treaty negotiations or other effective 
means of bending the will of the owners. The power of the military occupant 
was the ever present threat in these transactions, and w as clearly an important, 
if not a decisive factor ”.! 8 ) 

(vii) If property has been acquired without the consent ot the owner, the 
proof of having paid consideration is no defence.! 9 ) 

(viii) Neither will the fact that the reality of a transaction was hidden 
behind a pseudo-legal facade afford a defence. ” The forms of the transac¬ 
tions ”, runs the LG. Farben Judgment, “ were varied and intricate, and 
were reflected in corporate agreements well calculated to create the illusion 
of legality ”.! 10 ) “ The t .fence of spoliation ”, declared the Tribunal acting 
in the Krupp Trial , “ is committed even if no definite alleged transfer of title 

(*) See p. 44. 

(-) See p. 47. 

( 3 ) See pp. 49-50 

( 4 ) Seep. 51. 

( 5 ) See Vol. IX, p. 22 

!*) See p. 50. 

( 7 ) See p. 47. 

U) See p. 50. 

!») See pp. 44 and 51 

(*“) Sec p. 50. 
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was accomplished ”.(') It will be recalled that, on taking control of the 
Rombach plant the Friedrich Flick Kommanditgesellschaft signed with a 
public commissioner a contract which afforded an appearance of legality to 
Flick’s subsequent acts relating to the plant.( 2 ) 

Similarly, the Tribunal which conducted the Polil Trial ( 3 ) looked not at the 
legal facade but at the reality, in judging Pohl’s responsibility for certain 
of the offences alleged against him : 

“ Under a plan which was perhaps devised to give some semblance of 
legality to this inherently lawless plan, Pohl was designated as a trustee of the 
properties seized in the East and operated by OSTI. This was a strange 
species of trusteeship. All of the interests of the trustee were violently 
opposed to those of the cestuis que trustent. The recognized concept of a 
trustee is that he stands in the shoes of his beneficiaries and acts for their 
benclit and in opposition to any encroachment on their rights. Here, 
however, the trustee was in the service of adverse interests and acted at all 
times under an impelling motive to serve those interests at the expense of his 
beneficiaries. Actually, the trusteeship was a pure fiction. It cannot be 
believed that it w as ever the plan of the Reich to return any of the confiscated 
properly to its former Jew ish owners, most of w hom had fled and disappeared 
or been exterminated. The only probative value of this fictitious trusteeship 
is to furnish another cord to bind Pohl closer to OSTI’s criminal purposes.”! 4 ) 

(ix) If wrongful interference with property rights has been shown, it is 
not necessary to prove that the alleged wrongdoer was involved in the original 
wrongful appropriation. " When discriminatory laws are passed which 
affect the property rights of private individuals, subsequent transactions 
based on those laws and involving such property will in themselves constitute 
violations of Article 46 of the Hague Regulations ”.(*) If an unlawful 
confiscation has taken place, “ acquisition under such circumstances 
subsequent to the confiscation constitutes conduct in violation of the Hague 
Regulations ”.( B ) Thus the accused Flick was found guilty of wrongful 
use of the Rombach plant despite his not having been involved in the 
original misappropriation.! 7 ) 

(x) In dealing with public property, the United States Military Tribunals 
have relied upon Article 55 of the Hague Regulations according to which the 
occupying power has only a right of usufruct over such property, and that 
only for the duration of the occupation.! 8 ) In a French trial already 
reported upon,!®) application was made of the rule of international law 
forbidding the destruction of public monuments which received expression 
in Articles 56 (and through it Article 46) of the Hague Regulations. 


P) See p. 138. 

( 2 ) Sec Vot. IX pp. 11 and 22. 

(*) See p. 164, note 4. 

(*) The International Military Tribunal said that in the Netherlands there had existed 
“ widespread pillage of public and private property which was given colour of legality by 
Seyss-lnquarfs regulations. . . ." (Cmd. 6964, p. 121). 

(‘) Seep. 135. 

(*) See p. 44. 

<’) Sec Vol. IX, p. 40. 

( 8 ) See Vol. IX, pp. 22, 24 and 41-2 and p. 50 of the present volume. 

(*) See Vol. IX, pp. 42-3 and 67 8. 
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2. DEPORTATION AND FORCED EMPLOYMENT OF FOREIGN CIVILIAN WORKERS 

AND CONCENTRATION CAMP INMATES 

The Tribunal’s treatment of the questions of deportation and enslavement 
of civilians (*) was devoted largely to underlining the illegality of the deporta¬ 
tion of Belgian labour to Germany during the First World War. The 
Tribunal added however that it adopted the statement of the relevant law 
in the Milch Trial.( 2 ) and that the employment of deportees in armament 
production in the Krupp enterprise violated Article 52 of the Hague Regula¬ 
tions, which provides that: 

Art. 52. Requisitions in kind and services shall not be demanded 
from local authorities or inhabitants except for the needs of the army 
of occupation. They shall be in proportion to the resources of the 
country, and of such a nature as not to involve the inhabitants in the 
obligation of taking part in military operations against their own 
country. 

“ Such requisitions and services shall only be demanded on the 
authority of the commander in the locality occupied. 

“ Contributions in kind shall as far as possible be paid for in ready 
money : if not, a receipt shall be given and the payment of the amount 
due shall be made as soon as possible.” 

The same questions arose in the I.G. Farbcn Trial, but the Tribunal acting 
in that case did not enter into any detailed analysis of these matters.( :l ) 
They have however received some further attention in the Judgments delivered 
in the Milch Trial and in the notes thereto.)*) 

3. THE EMPLOYMENT OF PRISONERS OF W AR 

On the general question of the employment of prisoners of war the Judg¬ 
ment delivered in the Krupp Trial is limited to a statement that a number of 
provisions quoted from the Hague and Geneva Conventions were violated 
“in the Krupp enterprises”.(*) In the I.G. Farheu Trial the Tribunal did 
not lay down the law beyond saying that: “ The use of prisoners of war in 
war operations and in work having a direct relation to such operations was 
prohibited by the Geneva Convention.”(*) Here again attention is drawn 
to the report on the Milch Trial which has appeared in this series.! 7 ) 

It would, however, be in place to mention here a British trial which further 
illustrates the responsibility for the welfare of prisoners of war employed 
in factories of civilians in charge of such establishments. In the trial ol 
Mitsugu Toda and eight others, by a British Military Court in Hong Kong. 
7th-28th May, 1947, the accused were charged with “committing a war 
crime, in that they at Kinkaseki, Formosa, between December 1942 and May 
1945, being on the staff of the Kinkaseki Nippon Mining Coy., and as such 
being responsible for the safely and welfare of the British and American 
Prisoners of War employed in the mine under their supervisions, were, in 
violation of the laws and usages of war, concerned in the ill-treatment of the 

(') See pp. I 41-146. 

('-) See pp. 27-66 of Vol. VII of these Reports. 

( 3 ) See p. 53. 

(*) See Vol. VII, pp. 38^0, 43, 45 47, and 53-58. 

(4) See p. 141. 
j p 34 

• ( 7 ) See Vol. VII, pp. 37-38, 43-44, 47, and 58-61. 
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aforesaid Prisoners of War. contributing to the death of some of them and 
causing physical sufferings to the others ”, Two were found guilty on the 
charge, and six others were found guilty except for the words “ contributing 
to the death of some of them and ”. The convicted men, who were sentenced 
to terms of imprisonment of from one to ten years, were shown to have been 
the General Manager of the mine, the production supervisor and a number 
of men who supervised the work of the prisoners of war. 

4. CRIMES AGAINST PEACE 

The Judgments delivered in the l.G. Farben and Krupp Trials contain much 
interesting material on the question of crimes against peace ; a general 
commentary on this important question will appear in a later volume of 
these Reports after some further relevant trials have been reported upon. 

5. INDIVIDUALS, INCLUDING BUSINESS MEN, AS WAR CRIMINALS 

In the closing statements of Defence Counsel the following passage 
appears: 

“ If the Indictment is based on International Law, formally based on the 
subsequently promulgated Control Council Law No. 10 and supplemen- 
tarily on International Common Law, the amazing fact follows that indus¬ 
trialists in leading positions of an industrial Konzern and some of their 
employees—in other words strictly private individuals—are being inducted 
under criminal law which is based on International Law. The doctrines of 
International Law throughout the world, heretofore, took the stand that 
agreements and provisions established on the basis of International Law' 
were binding exclusively for states, irrespective of whether codified law or 
common law was involved. In the case of international agreements obliga¬ 
tions which concern the state and rights which belong to the state are involved. 
The single individual neither derives rights nor assumes obligations by 
reason ol International Law unless specific provisions were incorporated into 
the legislation forming part of the criminal law of the individual countries. 
This opinion which was held unanimously until the second world war is 
shown by the wording and the meaning of the conventions of the literature 
on International Law.” 

This argument was elsewhere elaborated as follows: 

" In these proceedings, private industrialists are being held responsible 
for industrial measures taken by them in occupied territories either on the 
instructions of their government, or, in the case of contracts with foreign 
industrialists, with the consent of their government. Neither the books of 
German penal law nor the international provisions of the Hague Rules of 
Land Warfare decree that a private individual shall be responsible for examin¬ 
ing the measures taken by his government in the occupied territories or that 
he shall be held responsible for the non-violation of International Law. 

“ Insofar as the IMT Judgment sentenced defendants for crimes of 
spoliation, the persons concerned were exclusively men who had been the 
highest military and political leaders of Germany before and during the war. 
The sentence therefore affected only persons who had acted on behalf of the 
State and who, by virtue of their official status, were representatives of the 
State. The International Military Tribunal did not reach a decision on the 
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question of whether an industrialist—a private person, that is—can be held 
responsible for actions falling under the provisions of International Law. 
Formerly, the theory of International Law throughout the world represented 
the view that only the States were bound by the provisions of International 
Law, irrespective of whether codified laws or the laws of usage were involved. 
International Law imposes obligations upon the State and confers certain 
rights upon it. Neither obligations nor rights fall to the lot of the private 
individual under the terms of International Law, albeit isolated provisions 
of International Law have been taken over into the penal law of the individual 
countries, thus becoming national law. This attitude which dominated 
International Law until the Second World War is apparent from legal 
literature, from the letter and from the spirit of the codified contracts available 
I need quote only a few examples from the Hague Regulations of Land 
Warfare of 1907. 

“ It is exclusively the ‘ contracting powers ’ Vertragsmaechten, les 
puissances comractantes ’). 

“In Article 43 of the Appendix to the Hague Regulations of Land Warfare 
as in many other articles, mention is made oflhe ‘Occupier' and in Article 
44 of the 4 Belligerent In both cases, it is clear from the general sense of the 
law that the occupying or belligerent state is meant. Correspondingly, 
in Article 55 the ‘ Occupying State ’ is authorized to make use of State 
property in the occupied area. . . . 

“ Similarly in the Kellog-Briand Pact of 27th August, 1928, only the “ High 
contracting parties ’, i.e. the Stales, are spoken of. . . . 

“ In the appendix to the Hague Rules of Land Warfare of 1907, the ‘ State ’ 
is granted the right to employ prisoners of war (Article 6). and in Article 7, 
the ' Government ’ is made responsible for the maintenance of the prisoners 
of war. 

“ In Article 41 of the Appendix to the Hague Rules of Land Warfare, it is 
expressly stated that the State shall be held responsible for damages in cases 
of the violation of the conditions of armistice on the part of individual 
persons acting on their own initiative. 

“ In the case of this one exception, in which the private individual has 
acted on his own initiative, provision is made for the punishment of the 
individual persons acting on their own initiative. 

“ In the case of this one exception, in which the private individual has 
acted on his own initiative, provision is made for the punishment of the 
individual. But only then insofar, that the one contracting power may 
demand of the other contracting power that the offender be punished. 

“ In this connection, however, Article 3 of the Hague Rules of Land War¬ 
fare of 1907, in which the case of the violation of the Hague Rules of Land 
Warfare is expressly dealt with, is absolutely decisive. It is laid down that 
the ‘ Belligerent Party ’, i.e. the State, shall be obliged to make amends for all 
damage, and in the second sentence, it is expressly stated that the State is 
responsible for all actions committed by members of its Armed Forces. . . , 

“ With reference to Count II of the Indictment, it is of particular impor¬ 
tance that in the provisions of the Hague Rules of Land Warfare on the 
conduct of the occupying power in occupied territories—Articles 42, 56— 
the ‘ State ’ only and never the private individual is spoken of. 
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"I am not unaware of the fact that in recent times, there has been a 
tendency to hold the individual responsible for actions falling within the 
scope of International Law. 

“This idea also is dealt with in the I.M.T. Judgment, and the High Tribunal 
accepts the responsibility of the individual. One must consider, however, 
that in the case of the International Military Tribunal, the persons involved 
were not private individuals such as those appearing in this case, but res¬ 
ponsible officials of the State, that is such persons and only such persons as, 
by virtue of their office, acted on behalf of the State. It may be a much 
healthier point of view not to adhere in all circumstances to the text of the 
provisions of International Law, which is, in itself, abundantly clear, but 
rather to follow the spirit of that law. and to state that anyone who acted on 
behalf ot the state is liable to punishment under the terms of penal law, 
because, as an anonymous subject, the State itself cannot be punished under 
the provisions of criminal law, but can at most be held responsible for the 
compensation of damage. In no circumstances is it permissible, however, 
to hold criminally responsible a private individual, an industrialist in this 
case, who has not acted on behalf of the State, who was not an official or an 
organ of the State, and of whom, furthermore, in the face of the theory of 
law as it has been understood up to this time, and as it is outlined above, 
it is impossible to ascertain that he had any idea, and who, in fact, had no 
idea that he, together with his State, was under an obligation to ensure 
adherence to the provisions of International Law.” 

The Prosecution's altitude to this defence was expressed in the following 
words: 

It has also been suggested that International Law is a vague and com¬ 
plicated thing and that private industrialists should be given the benefit of the 
plea of ignorance of the law. Whatever weight, if any, such a defence might 
have in other circumstances and with other defendants, we think it would be 
quite preposterous to give it any weight in this case. We are not dealing 
here with small businessmen, unsophisticated in the ways of the world or 
lacking in capable legal counsel. Krupp was one of the great international 
industrial institutions with numerous connections in many countries, and 
constantly engaged in international commercial intercourse. As was said in 
the judgment in the Flick case : 

. . . responsibility of an individual for infractions of International 
Law is not open to question. In dealing with property located outside 
his own state, he must be expected to ascertain and keep within the 
applicable law.’ 

It is quite true, of course, that in the field of International Law, just as in 
domestic law , many questions can be asked on which there is much to be said 
on both sides. But the facts established by the record here fall clearly 
within the scope of the laws and customs of war, and the language of the 
Hague Conventions, and we think there is no lack of charity in holding the 
directors of the Krupp firm to a knowledge of their clear intendment.” 

The Prosecution in the Flick Trial produced an interesting precedent for 
charging industrialists of committing war crimes : 

Nor is this the first time that private persons who might be described as 

industrialists have been charged and tried for violations of international 
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penal law. Twenty-eight years ago, just after the first World War, a very 
similar proceeding was conducted before a French military tribunal. The 
defendants included Hermann Roechling—who has been a witness in this 
very trial and whose name figures largely in the documents on Rombach—, 
Robert Roechling and half a dozen others who were accused of the plunder 
of private property in France during the First World War in violation of the 
laws of war. That case involved certain removals of property as well as 
dispossession of the owners, but in other respects it was very parallel to the 
charges in Count II of our Indictment with respect to Rombach. The 
French military court found the defendants guilty, and imposed sentences 
of up to 10 years' imprisonment. Upon appeal, the judgment was annulled 
on purely technical grounds ; the record had not shown the presence of an 
interpreter at all sessions ; one of the court clerks was below the statutory 
age of 25 years, etc. Hermann Roechling was not apprehended by the 
French authorities, and the proceedings were never renewed. But certain 
observations made in the opening statement by the French prosecutor 
indicate the striking similarity : 

‘ Confronted with such serious facts, the importance of which is to 
be found not only in the intrinsic value of the objects removed but also 
in the fatal damage voluntarily inflicted on the industrial file and the 
prosperity of an entire country ; . . ., it is proper in this case not to 
forget that it is an individual prosecution brought against named 
industrialists and that our only mission is limited to finding out precisely 
what personal role they played in these acts, and what is their own 
responsibility, if it is established that they have provoked and carried 
out these measures which are opposed to the law ol nations, or that they 
have brought about their execution by stimulating, if necessary, the 
action of the public authorities in order to make their execution more 
rapid, complete, and ruthless. 

‘ The purpose . . . will be to find out. . . whether one must consider 
that there is a responsibility peculiar to the accused and. for that purpose, 
to examine the circumstances particular to the removals executed by 
them, the opportunity that they had to take advantage of such a profit¬ 
able situation, and the direct, obstinate, constant action through which, 
by exerting pressure on the official services, they succeeded in obtaining 
from them the realization of their desires. 

• But, due to the prolongation of the war and the sharpening of its 
industrial character, having the urgent obligation to ensure the supplying 
of its factories, deprived of any imports by the strict blockade ol the 
Entente, the German Government considered itself in a sort of slate of 
emergency authorizing the taking of all steps in its pow er, and arrogated 
to itself the right to take, wherever it could and especially in invaded 
territory, the goods and raw materials that it lacked. 

* This very peculiar conception of the right of the occupier, neither 
provided for nor justified by any international convention and which 
is directly in opposition to the law of nations, which always maintained 
a careful distinction between what belongs to the public domain and w hat 
is private property, led the “ Kriegsministerium ” to the creation of a 
whole series of organisations destined to secure the practical realisation 
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of the goal. It was with these organisations that the industrialists came 

into contact. 

‘. . . the German industrialist who used these means, reaped a 
personal benefit from them and took advantage, with the purpose of 
realising a benefit, of the force put at his disposal.’ ” 

The closing statement of the Prosecution in the Flick Trial also pointed out 
that: 

“ Finally, it is quite clear that Control Council Law No. 10 recognises no 
such distinction between ‘ private persons 'and ‘ oflicials ’ as the defendants 
seek to draw. Paragraph 2 of Article 11 of Law No. 10, in clause (/), after 
making reference to persons who held ‘high political, civil, or military’ 
positions in Germany, continues by making reference to persons who held 
high positions ' in the financial, industrial or economic life ’ of Germany. 
Persons so described unquestionably include individuals such as these 
defendants. It is quite true that this reference is contained in the clause 
which relates only to crimes against peace, but it is unthinkable that Law 
No. 10 intends, or that under International Law one might reach'so illogical 
and preposterous a conclusion, as that private individuals may be tried for 
the commission of crimes against peace but not for the commission of war 
crimes or crimes against humanity.” 

The Prosecution was “ quite prepared to concede that the defendants give 
every indication of devotion to the profit system ” but submitted that: “ Free 
enterprise does not depend upon slave labour, and honest business does not 
expand by plunder. Any businessman is surely entitled to defend himself 
against charges ot criminal conduct. But no businessman should defend 
himself against such charges by putting on the symbolic silk hat and claiming 
privileged status. In other proceedings in Nurnberg, we have heard military 
men claim immunity because they wore a uniform ; now we find civilian 
clothes resorted to as a parallel sanctuary.” 

The Tribunal to which these arguments were addressed ruled that “ Inter¬ 
national Law binds every citizen ”, it being unsound to argue that private 
individuals having no official position were exempt from responsibility 
under it.(*) 

The Tribunal in the Krupp Trial also stressed, not merely that individuals 
were personally punishable for war crimes,! 2 ) but also that the laws and 
customs of war bind private individuals no less than government officials 
and military personnel.! 3 ) The Judgment delivered in the l.G. Farben Trial 
contained similar passages,( 4 ) while the Judgment in the Einsatzgruppen 
Trial(*) has these remarks to make under a heading International Law 
Applied to Individual Wrongdoers : 

Defence Counsel have urged that the responsibilities resulting from 
International Law do not apply to individuals. It is a fallacy of no small 
proportion that international obligations can apply only to the abstract legal 


(’) See Vol. IX, p. 18. 

<*) Sec p. 133. 

( 3 ) See p. 150. 

(*) See pp. 47 and 48. 

Trial of Otto Ohlendorf and Others. Nuremberg, 15th September, 1947—10th April, 
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entities called States. Nations can act only through human beings, and w hen 
Germany signed, ratified and promulgated the Hague and Geneva Conven¬ 
tions, she bound each one of her subjects to their observance. Many 
German publications made frequent reference to these international pledges. 
The 1942 edition of the military manual edited by a military judge of the 
Luftwaffe, Dr. Waltzog, carried the following preface : 

‘ Officers and noncoms have, before taking military measures, to 
examine whether their project agrees with International Law. Every 
troop leader has been confronted, at one time or another, with questions 
such as the following : Am I entitled to take hostages : How do I have 
to behave if bearing a flag of truce ; What do 1 have to do with a spy ; 
what with a franctireur ; What may 1 do as a permitted ruse of war ; 
What may I requisition ; What is, in turn, already looting and, there¬ 
fore, forbidden ; what do 1 do with an enemy soldier w ho lays down his 
arms ; How should enemy paratroopers be treated in the air and 
after they have landed ? ’ 

“An authoritative collection of German Military Law ( Das gesamte 
Deutsche Wehrrecht), published since 1936 by two high government officials, 
with an introduction by Field-marshal von Blomberg, then Reich War 
Minister and Supreme Commander of the Armed Forces, carried in a 1940 
supplement this important statement: 

‘ The present war has shown, even more than wars of the past, the 
importance of disputes on International Law ... In this connection, 
the enemy propaganda especially publicizes questions concerning the 
right to make war and concerning the war guilt, and thereby tries to 
cause confusion ; this is another reason why it appears necessary lully 
to clarify and make widely known the principles of International Law 
which are binding on the German conduct of war. 

“ Every German soldier had his attention called to restrictions imposed by 
International Law in his very paybook which carried on the first page what 
was known as ‘The Ten Commandments for Warfare of the German 
Soldier Article 7 of these rules provided specifically : 

‘ The civilian populations should not be injured.’ 

‘ The soldier is not allowed to loot or to destroy.’ ” 

The responsibility of individuals, including individuals without official 
or military connections, for war crimes is indeed now beyond doubt. A 
relevant precedent which was mentioned by the Prosecution in the Krupp 
Trial was the case Ex Parte QuirinJ') A more recent precedent was the 
trial of Bruno Tesch and two others ( 2 ) by a British Military Court, in which 
two German businessmen were condemned to death for committing war 
crimes in that they arranged for the supply of poison gas to Auschwitz 
Concentration Camp, knowing that it was to be used there to kill inmates. 
The responsibility of individuals by breaches of International Law received 
some treatment during the Belsen Trial.) 

. It will be recalled that, just as private individuals cannot escape responsi¬ 
bility for war crimes committed by them, so it was pointed out in the Justice 


( s ) See Vol. I, pp P 93-!03. This trial was conducted on lst-8th March, 1946. 
O See Vol." II, pp. 74-75 and 149-150. 
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Trial that the plea of Act of State will not protect government officials from 
punishment on charges of war crimes.! 1 ) 

6. THE PLEA or SUPERIOR ORDERS OR NECESSITY 

The Judgments delivered in the Flick Trial,(f) the I.G. Farben Trial ( 3 ) and 
the Krupp Trial (*) contain a treatment of what is called in each the “ defence 
of necessity In dissenting from the opinion of the Tribunal in the l.G. 
Farben Trial on this point. Judge Herbert also referred to “ the defence of 
necessity ”.( 6 ) An examination of all four opinions seems to reveal however 
that the factual claims made by the Defence which were the Tribunal’s 
subject of discussion constituted what has previously in these volumes 
usually been called the plea of superior orders. 

A study of war crime trials reveals that, among others, three pleas of a 
related character have been put forward by the Defence in such trials : 

(i) The argument that the accused acted under orders, which he had the 
duty to obey, when he committed the acts alleged against him. Sometimes 
this plea is augmented by the claim that certain consequences would ulti¬ 
mately have followed from disobedience, such as the execution of the person 
rel using to obey and/or the taking of reprisal action against his family.! 6 ) 
This may be called the plea of superior orders. 

(ii) The argument that, in committing the acts complained of, the accused 
acted under an immediate threat to himself. This may be called the plea 
of duress. 

t iii) The argument that a military action carried out by a group of military 
personnel was justified by the general circumstances of battle. This may be 
called the plea of military necessity. 

It is not always easy to distinguish one plea from another and the same 
argument put forward in court may contain elements of more than one. 
Nevertheless, the fact that there is a difference between the first and second 
for instance may be taken to have been recognised by the Tribunal which 
conducted the Einsatzgruppen Trial, in that it applied one test of the know¬ 
ledge of the illegality of an order in cases where the plea of superior orders is 
put forward and a different test when the plea of duress is added. The 
Tribunal said that: " To plead superior orders one must show an excusable 
ignorance of their illegality ”, yet it went on : 

But it is stated that in military law even if the subordinate realises that 
the act he is called upon to perform is a crime, he may not refuse its execution 
without incurring serious consequences, and that this, therefore, constitutes 

(') See Vol. VI, p. 60. 

<T See Vol. IX, pp. 18-21. 

( See pp. 54-57. 

(') See pp. 146-150. 

t 1 ) See p. 62. 

C ) As the Prosecution said in the 1. G. Farben and Krupp Trials : 

1 he reason that superior orders are sometimes given weight in military cases, 
not as a defence but as a plea ol mitigation, is based upon two quite istinct ideas. 
i he tirst is that an army relies strongly, in its organisation and operations, on chain of 
command, discipline, and prompt obedience; the soldier is in duty bound under ordinary 
circumstances and also under very extraordinary circumstances, to carry out his 
commander s orders immediately and unquestioningly. The second reason is that 
the soldier stands in lear of prompt and summary punishment if he fails to carry out 
orders or obstructs their prompt execution by over-much questioning.” 
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duress. Let it be said at once that there is no law which requires that an 
innocent man must forfeit his life or suffer serious harm in order to avoid 
committing a crime which he condemns. The threat, however, must be 
imminent, real and inevitable. No court will punish a man who, with a 
loaded pistol at his head, is compelled to pull a lethal lever. 

“ Nor need the peril be that imminent in order to escape punishment.” (') 

Further, on examination of the treatment given by the Tribunals which 
conducted the Flick, l.G. Farben and Krupp Trials to the " defence of 
necessity ” suggests that they regarded an argument based on necessity, 
if substantiated to constitute a complete defence and not simply a mitigating 
circumstance. This was particularly clear in the Judgment in the Flick Trial, 
where the Tribunal, referring to Article II (4) (b) of Control Council Law 
No. 10 (“The fact that any person acted pursuant to the order of his 
government or of a superior does not free him from responsibility for a 
crime, but may be considered in mitigation ”) said : “ In our opinion it is 
not intended that these provisions are to be employed to deprive a defendant 
of the defence of necessity under such circumstances as obtained in this 
case with respect to defendants Steinbrinck, Burkart, Kaletsch and 
Terberger.” ('-) It may have been this superior value of the defence of 
duress which caused the Defence in the trials under review to tend to stress 
it rather than relying on the plea of superior orders alone.! 3 ) 

The quotations from Wharton’s Criminal Law (other than those relating 
to self-defence) which appear above!*) and in the Flick Trial Judgment ! s ) 
would seem to relate to the plea of duress rather than to the plea ol superior 
orders as defined in these present pages. 

The Judgment delivered in the Krupp Trial states that, when what it called 
“ necessity ” is pleaded, “ the question is to be determined from the 
standpoint of the honest belief of the particular accused in question. . . . 
The effect of the alleged compulsion is to be determined not by objective 
but by subjective standards. Moreover, as in the case of self-defence, 
the mere fact that such danger was present is not sufficient. There must be 
an actual bona fide belief in danger by the particular individual.” ( 6 > This 
subjective test, here applied to what may be regarded as the plea of duress, 
has also been applied to the plea of military necessity by the Tribunal acting 
in the Hostages Trial. Regarding the “ scorched earth policy ” carried out 
by the accused Rendulic during his retreat from Finmark, the Tribunal said : 


(') See Vol. VIII of these Reports, p. 91. (Italics inserted). 

/ 2 t Cop Yol IX D 19. 

( 3 ) The Prosecution in the Krupp and l.G. Farben Trials also distmguished 
the actual circumstances which would give rise to a successful pleading ol superior orders 
on the one hand and duress on the other. The plea of superior orders, it was argued, 
might lead to a mitigation of sentence if the accused had been subject to military discipline, 
but a civilian was possessed of a much greater treedom of action and the plea of duress, 
which he might be able to plead, depended upon proof of " threatening conduct on the 
part of another individual or group or indiv iduals ’ : ” More recent decisions of^nienan 
courts tell us that a threat of future injury is not sufficient to raise a dclcnce. that {meats 
from a person who is a mile away at the lime of the commission of the crime is no dclence 


(*) See pp. 147-8. 

(*) See Vol. IX, pp. 19-20. 
( s ) See p. 148. 
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“ There is evidence in the record that there was no military necessity for 
this destruction and devastation. An examination of the facts in retrospect 
can well sustain this conclusion. But we are obliged to judge the situation 
as it appeared to the defendant at the time. If the facts were such as would 
justify the action by the exercise of judgment, after giving consideration to 
all the factors and existing possibilities, even though the conclusion reached 
may have been faulty, it cannot be said to be criminal. After giving careful 
consideration to all the evidence on the subject, we are convinced that the 
defendant cannot be held criminally responsible although when viewed in 
retrospect, the danger did not actually exist. . . . 

“ We arc not called upon to determine whether urgent military necessity 
for the devastation and destruction in the province of Finmark actually 
existed. We are concerned with the question whether the defendant at the 
time of its occurrence acted within the limits of honest judgment on the 
basis of the conditions prevailing at the time.” (*) 

In the Flick, l.G. Farben and Krupp Trials, the plea put forward was that 
the accused were obliged to meet the industrial production quotas laid 
down by the German Government and that in order to do so it was necessary 
to use forced labour supplied by the State, because no other labour was 
available, and that had they refused to do so they would have suffered dire 
consequences. The test applied by the Tribunal in the Flick Trial was 
whether a “ clear and present danger ” had threatened the accused at the 
time of their committing the alleged offences.( 2 ) The test applied in the 
l.G. Farben Trial was that laid down by the International Military Tribunal 
in dealing with the plea of superior orders, namely, whether a moral choice 
was possible.! 3 ) In the Krupp Trial Judgment it was said that: “ Necessity 
is a defence when it is shown that the act charged was done to avoid an 
evil severe and irreparable ; that there was no other adequate means of 
escape ; and that the remedy was not disproportionate to the evil.” ( 4 ) 

In the Flick Trial the plea served to acquit all but two defendants of 
charges of using slave labour : these two had been shown to have gone 
beyond the limits of w hat they were required by the State to do in the matter 
of the employment of State-supplied forced labour.(‘) The Tribunal which 
conducted the Krupp Trial pointed the moral by saying that “ if, in the 
execution of the illegal act, the will of the accused be not thereby over¬ 
powered but instead coincides with the will of those from whom the alleged 
compulsion emanates, there is no necessity justifying the illegal conduct ”.(*) 
This principle was accepted by Judge Herbert, who, however, dissented 
as to its application to the facts of the l.G. Farben case.( 7 ) 

OSeeVol. VIU, pp. 68-9. 

(*) See Vol. IX, p. 20. 

( 3 ) See pp. 54 and 57. 

(*) See pp. 147 and 149. 

Cl See Vol. IX, pp. 20-1. 

C’l See p. 149. Similarly, the Judgment in the Einsatzgruppen Trial states that: “ the 
doer may not plead innocence to a criminal act ordered by his superior if he is in accord 
with the principle and intent of the superior. . . . In order successfully to plead the defence 
° 5 ' u PJ ; 1 rior orders the opposition of the doer must be constant. It is not enough that he 
mentally rebel at the time the order is received. If at any time after receiving the order he 
acquiesces in its illegal character, the defence of superior orders is closed to him.” See 
Vol. VIII, p. 91. 

p. 65,^nd P Voi: Vm, l pp q 9^92 n ° f SUPCri ° r ° rderS> 566 also Vo ‘ V - PP- 1J ' 22 - VoL VIL 
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7 . FORFEITURE OF PROPERTY AS A PUNISHMENT FOR WAR CRIMES 

Article II (3) of Control Council Law No. 10, on which the Tribunal 
relied in ordering the forfeiture of the property, both real and personal, of 
the defendant Krupp,! 1 ) runs as follows : 

“ 3. Any person found guilty of any of the Crimes above mentioned 
may upon conviction be punished as shall be determined by the Tribunal 
to be just. Such punishment may consist of one or more of the 
following: 

(a) Death. 

( b ) Imprisonment for life or a term of years, with or without hard 
labour. 

(c) Fine, and imprisonment with or without hard labour, in lieu 
thereof. 

(</) Forfeiture of property. 

( e) Restitution of property wrongfully acquired. 

(/) Deprivation of some or all civil rights. 

“ Any property declared to be forfeited or the restitution of which is 
ordered by the Tribunal shall be delivered to the Control Council for 
Germany, which shall decide on its disposal.” 

The commonest punishments meted out to condemned war criminals 
have been imprisonment and death sentences, but penalties affecting the 
property of the accused have not been without precedent. In French war 
crime trials the levying of fines on persons found guilty of war crimes has 
not been uncommon and if courts of certain other countries have preferred 
to mete out sentences of imprisonment it has not always been for lack of 
legal powers to require payment of fines or forfeiture of property.!*) 

The question of the ultimate destination of property confiscated by the 
Military Tribunals in Nuremberg would appear to be solved by Directive 
No. 57, dated 15th January, 1948, of the Control Council for Germany and 
entitled : Disposition of Property Confiscated Under Control Council Law 
No. 10 or Legislation Issued Pursuant to Control Council Directive No. 38. 
The text of the Directive is as follows : 

“ Pursuant to Control Council Law No. 10 and Control Council 
Directive No. 38, the Control Council directs as follows : 

“ Article I. 

“All property in Germany of whatever nature arising from the 
confiscation of property suffered by persons under Control Council 
Law No. 10 or legislation issued pursuant to Control Council Directive 
No. 38, shall be disposed of as provided by this Directive. 

“ Article II. 

“ i. Title to property not subject to disposal or use under Article IX 
having belonged to a trade union, co-operative, political party, or any 
other democratic organisation before it became the property of any 


Cl The Presiding Judge dissented from this order; see p. 151. 

X See Vol. I, p 109 ; Vol. Ill, pp. 89, 112 and 119; Vol. IV, PP . 129-130 ; Vol. V. 
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person referred to in Article 1 hereof shall be transferred to such 
organisation provided that it is authorised and its activities are approved 
bv the appropriate Zone Commander. 

“ 2. Where retransfer of title to property cannot be made because 
no existing organisation is completely identical with the organisation 
which was the former owner of the property, the title to such property 
shall be transferred to a new organisation or organisations whose aims 
are found by the Zone Commander to be similar to those of the former 
organisation. 

“ Article 111. 

“ Property not subject to disposal or use under Article IX formerly 
devoted to relief, charitable, religious or humanitarian purposes, shall 
be disposed of or used so as to preserve its former character if consonant 
with democratic principles, and for this purpose shall be transferred 
to the organisations formerly holding title thereto or to a new organisa¬ 
tion or organisations on condition that, in the latter case, the Zone 
Commander finds that the aims and purposes of these organisations 
and conform to the principle of the democratisation of Germany or 
may, at the discretion of the Zone Commander, be transferred to the 
Lander or Provinces, subject to the same conditions with respect to 
disposition or use. 

“ Article IV. 

“ Property transferred in accordance with Articles II and III above 
shall be transferred without charge, except that the Zone Commanders 
may, within their discretion, require that the transferee pay or assume 
liability for any or all debts or any accretion in value of the property 
in accordance with the same principles as are established in the case of 
property subject to restitution within Germany to victims of Nazi 
persecution. 

“ Article V. 

“ 1. Title to property not subject to disposal or use under Article IX 
or to restoration or transfer pursuant to the provisions of Articles II 
and 111 hereof, or which is rejected by organisations referred to in 
Articles II and III hereof shall be transferred to the Government of 
the Land or Province in which it is located. 

“ 2. The Government of the Land or Province may hold and use the 
property or transfer its use to any administrative district (Kreis or 
Ber/irk) or to a municipality (Gemeinde) within its jurisdiction. The 
use to which the property is put must fall within the competence of the 
holder or the transleree and must not be in the opinion of the Zone 
Commander an improper or unauthorised use of the property. 

3. The Government of the Land or Province where the property is 
situated shall, pursuant to this directive and to the regulations of the 
Zone Commander, sell any property not held and used in accordance 
, with paragraph 2 of this Article. The net proceeds of any such sale 

shall be accounted for in the budget of the Land or Province concerned 
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to be expended in a manner which, in the opinion of the Zone Com¬ 
mander, is not an improper or unauthorised use of the proceeds. 

“ 4. The Government of the Land or Province shall, regardless of 
whether it holds, transfers, or sells the property in accordance with 
the provisions of this Article, remain responsible for insuring that the 
property is not used for any purpose which the Zone Commander 
finds to be inappropriate. 

“ 5. When title to the property is transferred to the Land or 
Province, 

“ (a) Specific charges and encumbrances, whether incurred prior or 
subsequent to confiscation, on properties transferred under this 
Article shall devolve on the receiving Land or Province up to 
an amount not exceeding the value of the property transferred, 
and 

“ (ft) The receiving Land or Province shall accept liability for the 
debts of any person whose property it receives under this 
Article provided, however, that this liability shall not exceed 
the value of the property of such person received by the Land 
or Province, taking into account any encumbrances on that 
property and provided further that in the case of partial 
confiscation of properly no liability for debts, under this 
paragraph, shall attach until creditors have exhausted all 
remedies against the person whose property was partially 
confiscated. The total of such payments of debts of a person 
for which it has accepted responsibility, shall ultimately be 
borne by the Governments of the Land or Provinces receiving 
the property proportionately to the value of the property ol 
such person received by each Land or Province, but it shall 
not be required that this liability shall be discharged until 
further directions shall have been issued by the Allied Control 
Authority, nor that any debts shall be discharged in violation 
of any principle established by the Allied Control Authority 
and particularly debts shall not be paid in such manner as to 
compensate the supporters of the Nazi Party and regime. 

“ Article VI. 

“The Zone Commander and in Berlin, Sector Commanders, shall 
take measures to ensure the disposition and use of the property in 
accordance with this directive. 

“ Article VII. 

“ Title to property located in Berlin will be transferred to the 
administrative districts (Verwaltungsberzirke) and shall be disposed of 
according to the same principles as are herein prescribed for property 
for the rest of Germany. For this purpose, the powers given to the 
Zone Commanders will in Berlin be exercised by the respective Sector 
Commanders. The functions, powers, and obligations placed upon 
the Government of a Land or Province will in regard to property in 
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Berlin devolve upon the respective administrative districts (Verwaltungs- 
berzirke). 

“ Article VIII. 

“ i. When an order involving confiscation of property has been 
made against any person either by a tribunal empowered under Control 
CounciF Law No. 10 or under procedure lawfully established under 
Control Council Directive No. 38, the following course shall be 
observed in each of the four zones : 

“ (a) When an order of this kind has been made and has become 
final, a copy of it shall be transmitted to each of the four zones 
and sectors, annexing an inventory describing the property of 
the convicted person in each of the four zones so far as it is 
known to it. 

“ ( b ) On receipt of this copy and the inventory, copies thereof will 
be transmitted to all the Land Governments in whose jurisdic¬ 
tion any property of the person subject to the order is situated. 

“ (c) The Land Government or Governments concerned shall 
proceed forthwith to confiscate the property. In event of 
partial confiscation of property any Land or Province within 
the area of original jurisdiction shall take the proper percentage 
of property from the person’s property within its jurisdiction 
and each other Land or Province outside such area in which 
other property of the person is located shall have the right 
under the above rules to confiscate up to the same proportion 
of his property under its jurisdiction. 

“ 2. When the order imposes a fine, that fine will, in the first instance, 
be levied upon property, situated in the Land or Province in which the 
order has been passed ; in the second instance, it will be levied on the 
property in any other Land or Province of the Zone in which the order 
has been passed. If any balance remains unpaid, it will be levied in 
the Land or Province in which the largest amount of the property of 
the person subject to the order is situated, notice of such fine and of 
the property of the person convicted being transmitted to the other 
zones and sectors in the same manner as provided by Section 1 (a) above. 

“ 3. Nothing in this Article shall prevent the person against whom an 
order has been made from being subjected to further penalties by a 
new order based on new charges and evidence. 

“ 4. All accruals under sub-sections (1)—(3) of this Article shall be 
treated as if they were property governed by Article II, III, V and IX 
of this directive. 

“ Article IX. 

“1. The Zone Commander shall destroy property subject to being 
destroyed as war potential, designate for reparations property subject 
to reparations, use for the purposes of occupation property subject to 
such use, and restitute: 
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“ fa) To the Government concerned, property subject to restitution 
under the Allied Control Authority definition of restitution ; 

“ ( b ) Property of victims of Nazi persecution, 
in the same way as similar property not included among that of the 
persons referred to in Article 1 of this Directive. 

“ 2. In order to accomplish the purpose of this Article, the Zone 
Commander may at any time, set aside or modify any transactions or 
measures with respect to property transferred pursuant to this Directive, 
which he deems inconsistent with the aims and spirit of this Directive. 

“ Article X. 

“ The present Directive comes into force from the date of signature.” 
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LAW REPORTS OF TRIALS 
OF WAR CRIMINALS 

SELECTED AND PREPARED 
BY THE UNITED NATIONS WAR CRIMES 
COMMISSION 

One of the aims of this senes of Reports is to relate in summary 
form the course of the most important of the proceedings taken 
against persons accused of committing war crimes during the Second 
World War. apart from the major war criminals tried by the 
Nuremberg and Tokyo International Military Tribunals, but 
including those tried by United States Military Tribunals at 
Nuremberg. Of necessity, the trials reported in these volumes 
are examples only, since the trials conducted before the various 
Allied Courts number well over a thousand. The trials selected 
for reporting, however, are those which arc thought to be of the 
greatest interest legally and in which important points of municipal 
and international law arose and were settled. 

Each report, however, contains not only the outline of the 
proceedings in the trial under review, but also, in a separate section 
headed “ Notes on the Case ", such comments of an explanatory 
nature on the legal matters arising in that trial which it has been 
thought useful to include. These notes provide also, at suitable 
points, general summaries and analyses of the decisions of the 
courts on specific points of law derived primarily from a study of 
relevant trials already reported upon in the series. Furthermore, 
the volumes include, where necessary. Annexes on municipal war 
crimes laws, their aim being to explain the law on such matters as 
the legal basis and jurisdiction, composition and rules of procedure 
on the war crime courts of those countries before whose courts 
the trials reported upon in the various volumes were held. 

Finally, each volume includes a Foreword by Lord Wright of 
Durley, Chairman of the United Nations War Crimes Commission. 
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FOREWORD 


The trials reported in this volume have the common feature that they 
deal with offences against prisoners of war. Offences of that class may seem 
to involve a departure from the old, simple idea of war crimes, that is, 
crimes committed in the actual operations of war, battle invasion or the like, 
but since the Geneva Conventions the rights of prisoners of war to fair 
treatment and the obligations of the belligerent forces to give effect to these 
rights have been established, and they are indeed an important branch of 
the law relating to crimes, and crimes which obviously fall within the category 
of war crimes. Thus, the extension of the scope of the trials which have been 
held to punish such crimes has followed inevitably. The trials included 
here will show how varied may be the application of the Geneva Conventions. 

The most striking perhaps historically is the case of the Stalag Luft III, 
which was a plain case of deliberate murder committed against prisoners 
of war. They were all airmen who had been captured while taking part in 
air attacks either against Germany or the occupied countries. They had not 
committed any offence against the rules of war. Their operations in the air 
had been in accordance with the recognised rules in that type of warfare. 
They had, however, made a concerted, determined and ingenious effort 
to escape from the camp. The report states that of the 80 officers who escaped 
50 were captured and shot by the Gestapo, and it is with the fate of those 50 
that the case deals. The esprit de corps of the British and the German air forces 
worked so effectively that the Germany military were shocked by the 
audaciously unjustified murder of those brave and honourable opponents. 

The next case 1 refer to here is the trial of Falkenhorst, which is a very 
striking case and about which I only want to say two things. First of all, it 
includes a charge that Falkenhorst passed on to the troops under his com¬ 
mand an order to deprive certain Allied prisoners of war of their rights as 
prisoners of war under the Geneva Conventions, and which was in itself a 
substantive war crime, obviously in gross defiance of the laws of war, even 
though there was no proof that it had ever been acted upon. Of that Falken¬ 
horst was found guilty. He was also found guilty on other counts, which 
charged him with being responsible for the murder of a large number of 
prisoners of war who were killed after all hostilities on their part had ceased. 
It is worth noting, though it does not come into the trial, that the practice 
was constantly acted upon in Germany of handing over to the tender mercies 
of the German mob, British or Allied airmen who had baled out and been 
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captured when engaging in the course of bombing raids. That practice is 
mentioned in Volume VI. It was merely a less formal method of killing these 
airmen than the method of doing so by the troops or the S.D. as in the case 
here reported. 

Another important case reported in this volume is the case of the Dachau 
concentration camp. It has not been the intention in this series to report 
concentration camp cases in general. The Belsen trial, a British one, was very 
fully reported in Volume II, but there have been many other concentration 
camp cases. A list of the most important of these will be found in the 
“ History of the United Nations War Crimes Commission and the Develop¬ 
ment of the Laws of War ” on pages 540-542. There were, in addition, 
numerous lesser trials in which the offences charged were those committed 
by people employed by the Nazis in the various concentration camps. The 
Dachau concentration camp case has been exceptionally treated. It is princi¬ 
pally noteworthy because of its discussion of the nature and effect of common 
design, as establishing the criminal liability of the participants in the 
execution of the design. 

I may here observe that in the next volume, which will be Volume XII, 
there will be reported a very important case of a trial included in the Sub¬ 
sequent Proceedings at Nuremberg, in which questions relating to prisoners 
of war are further discussed. This is the High Command Trial, the trial of 
Von Leeb and others. I may here also interpose to state that it is intended, 
in the final volume of these Reports, which will be Volume XV, to set out a 
general summary of the legal outcome of the trials reported in this series, 
in addition to some other trials which there has not been sufficient space to 
report. In this final volume, Mr. Brand will consequently bring together 
the results of all the trials dealing with prisoners of war rights which have 
appeared in this series, as part of his larger task. 

The remaining cases reported in Volume XI tend to show certain aspects 
of the law and procedure of war crimes. Matters which may be principally 
noted are the tendency to relax the laws of evidence, because of the great 
difficulties in obtaining such evidence as would be competent or admissible 
in an ordinary common law trial either under British or United States 
procedure, and the means which are adopted to guarantee a fair trial to the 
accused. The laws of evidence themselves ha> e been most broadly stated in 
various Commissions and Directives in the United States ; for instance, the 
court is empowered to accept and act upon any evidence which in the opinion 
of the court has probative value, subject always to the discretion of the court 
whether to accept that evidence at all in the particular case and to decide, if 
it is accepted, what weight should be given to it. That has been a most helpful 
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provision and the qualifications which attach to the rule are sufficient to 
prevent it from ever being an engine of repression. As to these cases I need 
only refer to the two. There is the case of Tanabe Koshiro, an interesting 
Dutch trial in which the accused was found guilty of exposing prisoners of 
war to danger and of employing them on war work. The second noteworthy 
case is that of Franz Schonfeld and others, where the offence charged was 
the shooting without trial of unresisting members of the British and Dominion 
air forces who had been captured. 

The Annex on Netherlands Law Concerning Trials of War Criminals is 
worthy of careful examination as illustrating the blending together of the 
national and the international law which necessarily involves a certain 
amount of compromise in order that the international laws should be made 
to work in with the rules of national law. The Annex points out for instance, 
that, while the Netherlands East Indies war crimes legislation from the 
outset applied international law directly, as do British Military Courts for 
instance, the metropolitan Dutch legislation originally treated war crimes 
as such offences under municipal penal law as were not justified by the laws 
and customs of war, but later adopted a compromise according to which 
international law was observed on questions relating to the definition of 
offences and municipal law relied upon to supply the punishment to be 
applied. 

Dr. Zivkovic has written the Dutch report and Annex, and Mr. Stewart 
the reports on the Dachau trial, the Stalag Luft 111 trial, the two Australian 
trials and the trial of Kurt Maelzer. The report on the Falkenhorst trial has 
been contributed by an authority on war crimes law who desires to remain 
anonymous. Mr. Brand, who is editor of the series, has written the report 
on the trial of Franz Schonfeld and the remaining British cases. 

WRIGHT 


London, December, 1948. 


CASE NO. 59 


TRIAL OF TANABE KOSHIRO 

NETHERLANDS TEMPORARY COURT-MARTIAL, 

MACASSAR, 5TH FEBRUARY, 1947 

Unnecessarily subjecting prisoners of war to danger. Employ¬ 
ing prisoners of war on prohibited work. 

A. OUTLINE OF THE PROCEEDINGS 

The accused, Tanabe Koshiro, was a 1st Lieutenant of the Japanese Navy, 
and at the time of the alleged crimes, officer commanding the Sukie (Coa6t 
Guard) of 23 Special Naval Base Forces at Macassar, Netherlands East 
Indies. He was tried for violations ~f the rules of warfare concerning the 
treatment of Dutch and other Allied prisoners of war at Macassar. 

1. THE CHARGES 

The prosecution charged the accused with having “ as a subject of the 
enemy power, Japan, at Macassar, about August, 1944, therefore in time 
of war,” committed two types of offences : 

“ (a) unnecessarily exposed about twelve hundred Dutch, American 
British and Australian prisoners of war to acts of war ” ; 

“ (b) Employed prisoners of war in war work ” in that the accused 
“ had an ammunition depot built by prisoners of war at a distance 
“ of approximately 50 yards from the prisoners-of-war camp” and 
“ ordered the depot to be filled with ammunition ”. 

The prosecution asked the court to find the accused guilty of “ intentionally 
and unnecessarily exposing prisoners of war to acts of war ”, and of “ em¬ 
ploying prisoners of war on war work ”, and to convict him to 5 years' 
imprisonment. 

2. FACTS AND EVIDENCE 

The accused pleaded not guilty. According to the evidence submitted 
to the court, which included the testimony of Dutch and Japanese witnesses 
heard during the proceedings, the facts were as follows : 

In July or August, 1944, a large ammunition depot was built opposite the 
prisoners-of-war camp at Macassar, and was located about 50 yards from the 
fence surrounding the camp. The depot was built by the prisoners from the 
camp on the order of the accused. The witnesses heard on this last point 
included the Japanese commandant of the prisoners-of-war camp. The 
ammunition stored in the depot was brought by Japanese soldiers belonging 
to the Sukei (Coast Guard) under the accused's command. 

In view of the proximity of the depot, air-raid shelters were built in the 
camp, but were inadequate. They were made of rotten trunks of coconut 
palms and old timber, with a covering of thin sheets of old zinc. 
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3. THE JUDGMENT 

The accused was found guilty of both charges, namely, of “ unnecessarily 
subjecting prisoners of war to danger ” and of “ employing prisoners of war 
in an unlawful way He was sentenced to 7 years’ imprisonment. 

B. NOTES ON THE CASE( X ) 

1. THE NATURE OF THE OFFENCES 

With regard to the offences for which the accused was sentenced, the court 
applied rules of international law, as contained in the existing treaties and 
conventions. 

On the coun of “ employing prisoners of war in an unlawful way ” in 
that they were used on “ war work ”, the court specially applied Art. 6 of 
the Hague Regulations respecting the Laws and Customs of War on Land, 
appended to the IVth Hague Convention concerning the Laws and Customs 
of War, and Art. 31 of the Geneva Convention relative to the Treatment of 
Prisoners of War. 

The relevant passages of Art. 6 of the Hague Regulations provide as 
follows : 

“ The State may employ the labour of prisoners of war, other than 
officers, according to their rank and capacity. The work shall not be 
excessive and shall have no connection with the operations of the war.”( 2 ) 

In Art. 31 of the Geneva Convention the latter part of the above rule is 
repeated, and it is specified that it is “in particular” forbidden “ to employ 
prisoners in the manufacture or transport of arms or munitions of any kind, 
or on the transport of material destined for combatant units.” 
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The court’s findings were “ that the presence of the ammunition depot ” 
in the immediate vicinity of the prisoners’ camp “ constituted a double 
danger ” for the camp and its inmates. It was established that “ from the 
middle of 1944 the Allied air activities in Macassar increased ” and that from 
the beginning of 1945 “ the bombing became more frequent and more 
intensive ”. The district of the camp and the depot “ was several times the 
immediate target of allied bombers and fighters”. As a consequence “ during 
the allied air activities the said ammunition depot could have been hit with 
. . . disastrous results” for the prisoners. The second danger, according to 
the court, was caused by Japanese anti-aircraft artillery guns. They were 
“ placed round and even in the prisoners-of-war camp,” so that “the Japanese 
intentionally incited the allied forces to activity there ”. As a result of both 
allied bombing and Japanese defence “ wounds caused by splinters ” among 
the prisoners “ were a regular thing ”. One prisoner was killed by having his 
“ head smashed by bomb-splinters ”. On one occasion a field where 
“ hundreds of prisoners of war were daily employed, was only missed by 
some tens of yards ”. 

The court decided that the above circumstances constituted a breach of 
the rule that prisoners should not be “ unnecessarily exposed to danger ”. 

2. VALIDITY OF RULES OF INTERNATIONAL LAW IN DUTCH LEGISLATION 

The legal basis for the Netherlands East Indies courts to implement rules 
of international law in the sphere of war crimes, derives from Art. 1 of the 
Netherlands East Indies Statute Book Decree No. 44 of 1946. This provision 
defines the notion of war ci imes and treats it as an offence under international 
law in the following terms : 

“ Under war crimes are understood acts which constitute a violation 
of the laws and usages of war committed in time of war by subjects of 
an enemy power or by foreigners in the service of the enemy.” 


By applying the above provisions to the facts of the trial and finding the 
accused guilty of using prisoners on prohibited work, the court decided that 
the building of ammunition dumps or depots constituted “ work connected 
with the operations of war ”. It thus contributed to defining this concept 
in regard to cases which were not specifically mentioned in Art. 31 of the 
Geneva Convention as prohibited in particular^ 3 ) 


Regarding the charge of exposing prisoners to danger, the court specifically 
applied Art. 7 of the Geneva Convention, whose relevant passages run as 
follows : 

“As soon as possible after their capture, prisoners of war shall be 
evacuated to depots sufficiently removed from the fighting zone for 
them to be out of danger. 


Prisoners shall not be unnecessarily exposed to danger while awaiting 
evacuation from a fighting zone.” 


(‘) For the Netherlands law relating to war crimes, see Annex. 

( ! ) Italics are inserted. 

in < ,h.°« "i! l ^ UCSl ' 0n ,V SW: , funher - VoL v " ot ' lhese Reports, pp. 43 and 47 and the note 
to the High Command Trial report in Vol. XII. 


This definition is followed by the enumeration of all the offences contained 
in the list of war crimes drawn up by the 1919 Commission on the Re¬ 
sponsibility of the Authors of the War and on Enforcement of Penalties. 
In the Decree No. 44, these offences were enumerated only as an example 
of what constitutes a war crime, so that the latter concept is not limited to 
them. The 1919 list includes the “ employment of prisoners of war on un¬ 
authorised work ”. 

The reference to the “ laws and usages of war ” is at the same time a 
reference to the international treaties and conventions or agreements which 
contain the rules concerning these laws and usages, and was the formal basis 
on which the court in this case proceeded by applying the relevant provisions 
of the Hague Regulations and the Geneva Convention. 

It should be noted that this legal method of proceeding in war crimes 
trials carries with it the generally recognised principle that violations of inter¬ 
national treaties and conventions entail or may entail individual penal 
responsibility and penal sanctions. 

As explained elsewhere, in Dutch metropolitan law the method is, legally 
speaking, different. There, as in other continental countries, the questions 
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of guilt and punishment of war criminals are formally decided on the basis 
of common law provisions as contained in the penal codes or other texts 
of municipal law.f 1 ) 

When applying provisions of the Hague Regulations and the Geneva 
Conventions the court considered the question of their validity in respect 
of Japan and Japanese subjects. It decided that the provisions of the Hague 
Regulations were applicable because “ the enemy power, Japan, as co¬ 
signatory to the Hague Convention of 18th October, 1907 ” which it ratified, 
“ was bound ” by its provisions. As to the Geneva Convention of 1929, 
concerning the treatment of prisoners of war, which Japan only signed but 
did not ratify, the court decided that “ the said convention must be regarded 
as containing generally accepted laws of war ” to which “ Japan is also bound, 
even without ratification ”. In this respect stress was laid on the fact that the 
Convention contained “ a confirmation of general and already existing 
conceptions of international law ” and was the “ prevailing international 
law ” accepted by other nations. 

3. EVIDENCE OF THE ACCUSED'S PERSONAL GUILT 

When deciding upon the accused's personal guilt for both offences, the 
court proceeded on the ground of circumstantial evidence. It established 
that there was “ no direct proof that he gave the order ” for building the 
ammunition depot by the prisoners in the immediate vicinity of their camp. 
It found, however, that such orders were to be “ deduced ” from the following 
facts : 

(a) That the prisoners employed on the construction were drafted at the 
request of the accused’s unit, the Sukei (Coast Guard) ; 

( b) That the Japanese officer in charge, as well as all the Japanese 
engaged in the construction, belonged to the accused’s unit ; 

(c) That all the Japanese who handled the ammunition were also from 
the accused’s unit. 

4. DEGREE OF THE ACCUSED’S RESPONSIBILITY 

When considering the punishment to be imposed, the court took into 
account two circumstances : that the ammunition depot was not actually 
hit as a result of the allied bombing, and that “ the accused’s object was not 
to subject the prisoners of war to danger ” but only “ to safeguard the 
combat supplies of his own forces It is fair to say that his guilt was, 
consequently, found to reside in the objective circumstances created by his 
acts, and not in his criminal intentions. 


t 1 ) On this ditlercnce, see the Annex to this volume. 


CASE NO. 60 


THE DACHAU CONCENTRATION CAMP TRIAL 

TRIAL OF MARTIN GOTTFRIED WEISS AND THIRTY-NINE 

OTHERS 

GENERAL MILITARY GOVERNMENT COURT OF 
THE UNITED STATES ZONE, DACHAU, GERMANY, 

15TH NOVEMBER-13TH DECEMBER, 1945 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

Two charges alleged that the accused “ acted in pursuance of a common 
design to commit acts hereinafter alleged and as members of the staff of the 
Dachau Concentration Camp, and camps subsidiary thereto, did at or in 
the vicinity of Dachau and Landsberg, Germany, between about 1st January. 
1942, and 29th April, 1945, wilfully, deliberately and wrongfully aid, abet 
and participate in the subjection of civilian nations ” (charge 1) and of 
“ captured members of the armed forces ” (charge 2) “ of nations then 
at war with the German Reich, to cruelties and mistreatments including 
killings, beatings and tortures, starvation, abuses and indignities, the exact 
names and numbers of such victims being unknown but aggregating many 
thousands. . . .” 

2. EVIDENCE FOR THE PROSECUTION 

(i) General conditions in the camp 

Dachau was the first concentration camp to be established in Germany, 
and was in existence from March, 1933, until April, 1945. The charges, 
however, cover only the period from January, 1942, to April, 1945. More 
than 90 per cent, of the prisoners were civilians, the remainder were prisoners 
of war. None of them had ever been tried by a court of law previous to being 
sent to a concentration camp. In April,1945, about half of the total population 
of the camp were Slavs (mainly Russians, Poles and Czechs), the other half 
consisting of nationals of almost every European country, including Italy, 
Hungary and Germany. The main camp was equipped for approximately 
8,000 inmates. In April, 1945, it contained 33,000. The entire group of 
concentration camps administered by Dachau and situated in a circle with 
Dachau in the centre, could accommodate 20,000. It contained 65,000 people 
in April, 1945. 

The result of this overcrowding was that up to three men had to sleep in 
one bed, the latrines were constantly blocked, hospital blocks were propor¬ 
tionately crowded and prisoners were not segregated when suffering from 
contagious diseases, but had to share their beds with others not suffering 
from such diseases. A typhus epidemic was raging at the camp from 
December, 1944, until the liberation of the camp by American troops in 
April, 1945. Approximately 15,000 prisoners died of typhus during this 
period. No adequate measures were taken by the camp administration to 
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combat this epidemic. The food was grossly inadequate, especially in view 
of the long hours of work. The prisoners had to work 12 hours a day ; 
taking into account the cleaning of barracks and very prolonged parades 
and roll calls, this amounted to a 17-18 hour working day. When American 
troops entered the camp in April, 1945, a great majority of prisoners showed 
signs of starvation. Within the first month after the arrival of the American 
troops, 10.000 prisoners were treated for malnutrition and kindred diseases. 
In spite of this one hundred prisoners died each day during this first month 
from typhus, dysentry or general weakness. Clothing was insufficient to 
protect the prisoners from the cold. Individual clothing was not washed for 
periods up to 3 months. The prosecution alleged that a large warehouse 
full of clothing was found in the camp in April, 1945. Apart from the 
conditions created in the hospital blocks by overcrowding and insufficiency of 
medical supplies and gross lack of care, these hospitals were the scenes of 
numerous medical experiments, of which the prisoners were the involuntary 
victims. Experiments consisting of immersion of prisoners in cold water 
for periods of up to 36 hours, puncturing the lungs of healthy prisoners, 
injecting them with malaria bacteria and phlegmon matter in order to 
observe their reactions, were among the experiments carried out in the camp 
hospital. Numerous prisoners died as a result of any one of these experiments. 
Invalid prisoners who were considered incurably ill and those in the advanced 
stages of emaciation were periodically gathered into large convoys leaving 
Dachau lor an unknown destination. It was common knowledge, according 
to the prisoners' testimony, that these transports of people were sent elsewhere 
to be killed. Prisoners were subjected to strict discipline, which was enforced 
by a system of severe punishments. These punishments ranged from inflicting 
harder work and longer hours and deprivation of food to beatings, up to 
100 lashes, hanging by the wrists for long periods and confinement in the 
arrest blocks, to the death penalty, which was inflicted mainly for stealing. 

In spring. 1942, 6,000-8,000 Russian prisoners of war were killed. Around 
September, 1944, 90 Russian officers were hanged in the camp. The total 
death roll is not known. Over 160,000 prisoners went through Dachau in 
the three years forming the subject of the charges. The number of recorded 
deaths is 25,000. but there was evidence that thousands of others perished 
unrecorded. 

(ii) Organisation ami Responsibility of the Accused in running the camp 

All concentration camps were administered by the Central Security Office 
in Berlin, where the Commandants and senior officers of the staff were 
appointed. The Dachau group of camps contained 85 branch camps which 
all came under the camp commandant, who held the rank of Lt.-Colonel 
in the SS. In each camp there was a “ Schutzhaft Lager Fuhrer ” who was a 
, "7 of deputy commandant. Below this deputy commandant was a “Rapport 
Euhrer. who was a kind of regimental sergeant-major, usually a senior 
n.l.o. ot the SS. He was the most important member of the staff for 
disciplinary purposes. Below these were the “ Block Fuhrer,” who were 
SS men each in charge of the prisoners in one block (barrack). From the 
.. * downwards, the hierarchy consisted of prisoners. There was a 

block eldest in each block, under him a “ room eldest ” for each room 
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in the block, charged with maintaining order. These prisoner functionaries 
were almost always German prisoners selected by the SS. most of them 
habitual criminals. The commandant was aided by an adjutant and the 
camp administration generally, including the chief food stores, clothing stores, 
etc., was directly under the command of his personal staff. Other depart¬ 
ments were headed by an officer of the camp staff such as the labour officer, 
the chief medical officer, and others. The labour officer was an SS N.C.O 
who had to appoint working parties for various private factories in the 
vicinity. Each party was escorted by an SS man as a guard and a prisoner 
called a “ Kapo ” acted as foreman under this SS guard. 

The medical department was in the charge of the chief medical officer with 
several SS doctors under him, and prisoner doctors to assist them. The 
political department, which was headed by a Gestapo officer, who received 
his orders directly from Gestapo headquarters at Munich, but came under the 
camp commandant for administration, dealt with all intelligence matters, 
including the compiling of lists for the experiments, and for the convoys of 
the sick for extermination. 

Of the 40 accused, 9 had at one time been camp commandants or deputy 
camp commandants. Three had been “ Rapport Fuhrers, 4 labour officers 
or deputy labour officers, 5 medical officers, 2 medical orderlies, 3 on the 
administrative staff of the camp commandant, 4 Block Fuhrers as well 
as being in charge of working parties, one was in charge of the political 
department, one an adjutant, one an officer in charge of the battalion of 
guards, one an officer in charge of supplies. Three accused had been guards 
who had also been in charge of large prisoner convoys during the evacuation 
from Dachau to other camps in April, 1945. Three were prisoner function¬ 
aries. Thus all accused held some position in the hierarchy running Dachau 
camps. Most of them held important positions as the above list shows. 

(iii) Specific instances of ill-treatment and killings 

There were numerous cases of grave ill-treatment, deliberate beating and 
starving of prisoners and a great number of cases of killing prisoners by the 
SS personnel in all camps.~ In most cases the names of the victims were 
unknown but the court were asked to take into consideration only those 
instances where at least the nationality of the victims was known. All those 
cases of ill-treatment or killing of prisoners of which detailed evidence was 
given were attributed to one or more of the accused. The prosecution thus 
alleged against some of the accused that they held prominent positions in 
the hierarchy of the camps and were chiefly responsible for the conditions 
prevailing there, and against some of the accused acts of individual assaults 
or killings, against most accused, both. The case for the prosecution was that 
all the accused had participated in a common plan to run these camps in a 
manner so that the great numbers of prisoners would die or suffer severe 
injury and that evidence of the numerous indictments of ill-treatment and 
killings was only introduced to show that each individual accused took a 
vigorous and active part in the execution of this plan. 

3. EVIDENCE FOR THE DEFENCE 

There was no divergence between the prosecution and the defence with 
regard to the organisation of the camp and the position held by the accused 
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in this organisation. The defences offered by the accused resolved themselves 
into two parts, those concerning the general conditions and those concerning 
the allegations of specific ill-treatment and killings. The defence put forward 
with regard to the general conditions amounted to a defence of superior 
orders.( l ) 

The defence pleaded that the camp was established and run on the orders 
of Himmler and the Central Security Office in Berlin, that rations, clothing, 
medical and other supplies were in accordance with the standards prescribed 
by Berlin, and that Dachau was a good camp “ as concentration camps go ", 
Of the defences put forward with regard to specific ill-treatments and killings, 
some were utter denials, some were denials of the circumstances or the 
intensity of the ill-treatment and some were explanations, such as that the 
hanging of the 90 Russian officers was an execution ordered by the Central 
Security Office, or that it was necessary in the interest of discipline to beat 
prisoners who had committed thefts. 

4. FINDINGS AND SENTENCES 

All 40 accused were found guilty and the finding was confirmed in each case 
Thirty-six accused were sentenced to death, one to hard labour for life, 3 to 
hard labour for 10 years. The Reviewing authority commuted 3 of the 36 death 
sentences, one to hard labour for life, and 2 to 20 and 10 years’ hard labour 
respectively. The sentence of one further accused was reduced by the 
Reviewing authority from 10 to 5 years’ hard labour. The Confirming 
authority commuted 5 of the remaining 33 death sentences, two of them to 
20 years’ hard labour and 3 to 10 years’ hard labour. 


B. NOTES ON THE CASE( 2 ) 


1. QUESTIONS OF JURISDICTION AND PROCEDURE 


(i) Jurisdiction 


The defence, in a motion before the beginning of the hearing of the evidence 
which amounted to a plea to the jurisdiction,^) put forward the following 
three arguments : e 


(a) that the accused were not described as enemy nationals in the 
charge and as the court had a limited jurisdiction as to the person 

ofFM W lTs:FFT e i W , a !| d , ef l ne ^ Paragraph 3 of the Circular No. 132 
of Hq. USFET dated 2nd October, 1945, as “ . . . including those 

violations of enemy nationals or persons acting with them of the 
aws and usages of war, of general application and acceptance 

urt^ 8 ^ d,SC ° Sed no offence which the court was competent 


on p F 24, no«eY S ' 0n ° f ° f this defence in gene^ee the references set out 

(«) [ F ' or * he _ u "> | c d Stales law and praaice concerning war crimes, see Vol III pn 103 20 
prohibits'such ?£« ^ ° f 
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(b) that the names and nationalities of the victims were not disclosed 
in the charge and were mainly unknown and that it therefore could 
not be seen from the charges whether or not the victims were 
nationals of nations who were at war with Germany at the material 
time. If they were not, the court had no jurisdiction to try the accused 
for any assaults or murders of such nationals ; 

(c) that the accused were prisoners of war and that Article 63 of the 
Geneva Convention provides : “A sentence may be pronounced 
against a prisoner of war only by the same court and according to 
the same procedure as in the case of persons belonging to the armed 
forces of the detaining power.” 

The motion was denied by the court. The first argument is erroneous ; 
though it is usual to describe accused in the charge against them as “ enemy 
nationals” this is not necessary. All accused in this case stated in their 
direct examination that they were enemy nationals, but even it that had not 
been the case, the court would have had jurisdiction. The definition quoted 
by the defence does not purport to be exhaustive, as is shown by the word 
“ including ” and the words “ or persons acting with them ’’ leaving room 
for the argument that any neutral or allied nationals who by their conduct 
had identified themselves with the German staff and their way of running the 
camp could be tried with them. A British Military Court found 5 Poles 
guilty of war crimes against Allied nationals in the Belsen trial,( ) -thus 
upholding the principle that as a war crime is an offence against international 
law the nationality of the offender is irrelevant in this connection.^ Professor 
Lauterpacht advocates that a victorious belligerent should even try before 
his tribunals such members of his own forces as are accused of war crimes .( ) 

With regard to the second argument the defence pointed out that in many 
cases the victims were Hungarians or Roumanians who were enemy nationals 
or Italians who were enemy nationals until 1943, and that none of them 
was an American citizen. The prosecutor argued that the gravamen ot the 
charges was the common design to ill-treat and kill the inmates of the camp. 
Such common design may be proved by giving evidence of any ill-treatment 
whether the victims in the particular case had been Allied nationals or not. 
The court permitted evidence of cases of ill-treatment of enemy nationals 
to be given but it seems that the findings of the court and the sentences could 
be based on the allegations of ill-treatment and murder of allied nationals 
alone.( 3 ) 

The third argument was dealt with by the Supreme Court of the United 
States in re Yamashita.( 4 ) The relevant passage from Chief Justice Stone s 
judgment reads : “ . . . but we think examination of Article 63 in its setting 
in the Convention plainly shows that it refers to sentence ‘ pronounced 
against the prisoner of war ’ for an offence committed while a prisoner of 
war and not for a violation of the laws of war committed while a combatant. 

(>) See Volume II, page 150, of this series. 

(•) Oppenheim-Lauterpacht. 6 lh Edition, revised. Volume II, page 458. 

(») Cf. Belsen Trial , Volume 11 of this series, pp. 150 and 155. 

(*) 66, Supreme Court Reporter 340, p. 350, and see V lumc IV of this series, p. 46. 
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The jurisdiction of the court in this case—as indeed in all concentration 
camp cases held before such courts as this—can be based on Article 2 of the 
Ordinance No. 2 of the United States Military Government in Germany 
which gives military government courts jurisdiction over “all offences 
against the laws and usages of war." The offences against the laws and 
usages of war in the Dachau case are, with regard to the first charge, offences 
against Article 2 of the Geneva Convention (Prisoner of War Convention 
of 1929), which says that prisoners of war shall “ at all times be humanely 
treated and protected particularly against acts of violence or insults and from 
public curiosity,’ - as well as against Articles 9-14 (Accommodation, food, 
clothing and hygiene in prisoner of war camps) and Articles 31 and 33 of the 
same Convention (conditions of work for prisoners of war). The offences with 
regard to the second charge are offences against Article 46 of the Annex 
to the 6th Hague Convention of 1907 which, dealing with inhabitants of 
occupied territories, says : “ family honour and rights, individual life and 
private property as well as religious convictions and worship must be 
respected . 

The fact that none of the victims were nationals of the nations trying the 
case is of no moment. Persons accused of war crimes may be tried by the 
belligerent power into whose hands they fall, whether that power is the one 
whose subjects were the victims of the alleged crimes or an allied power 
For .nustrations ot this principle see the trial of the Commandant and staff 
of the Belsen Concentration Camp by a British Military Court (only a few 
°l .l t ^" s J of thousands of victims were known to be British subjects) f 1 ) 
and the Hadamar trial by an American Military Government Court (none of 
the victims in that case was a citizen of the United States.) ( 2 ) 

The Judgment “ In re Yamashita ” can also be quoted as an authority for 
Jhe above proposition. The charge against General Yamashita was that he 

while a commander of armed forces of Japan at war with the United States 
of America and its allies, unlawfully disregarded and failed to discharge 
his duty as a commander to control the operations of the members of his 
command, permitting them to commit brutal atrocities and other high crimes 
against people of the United States and its allies and dependencies 

;‘ nd he • ■ ' . thereb > v,olated laws of war ”.(») In this charge and in 
hv court s decision there may be said to be an implicit recognition of the 
right of one allied power to try war criminals for offences against the subjects 
or another allied power. J 

(ii) Definiteness of the charges. 

In a motion for an order directing the Convention to make the charges 
“ U ' arS m ° re deh " lle thC defenCC criticized the cha i-ges mainly on tto 

(a) that the description of the period of time as “ between 1st Januarv 
- and -9th April, 1945 ’’ in the charges was so vague that they 
failed to inform the accused with sufficient certainty 8 of the case 
they would have to answer ; 

(*) See Volume II. ~ - 

(’) See Volume 1 of this series, pp. 46 el seq. 

( J ) Italics inserted. 
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(ft) that the charges were bad for duplicity as each of them disclosed 
plurality of offences whereas in accordance with paragraph 6 , 
sub-para. 2 of the U.S. Military Government’s Manual “each 
charge should disclose one offence only and should be particularised 
sufficiently to identify the place, the time and the subject matter o 
the alleged offence and shall specify the provision under which the 
offence is charged.” 

In reply to the first argument the prosecution pointed out that the offences 
with which the accused were charged were all of a continuing nature and that 
it was alleged that the common design forming the subject of the charges 
was in operation from January, 1942, till April, 1945. Being a continuous 
offence the participation of the individual accused was sufficiently clearly 
alleged to apprize them of what they were called upon to defend. The argu¬ 
ment that only very few of the accused were at Dachau during the whole 
period from January, 1942, until April, 1945, whereas most of them either 
arrived later or left earlier than the dates given in the charges, was not used 
by the defence. 

With regard to the second argument, the prosecution said that each charge 
set forth only one offence, i.e. subjection of prisoners to cruelties and ill- 
treatment. Only the forms which this subjection took varied, and therefore 
only a partial description of those forms of subjection was expressed in the 
charges, but the charges quite definitely alleged participation in the running 
of the camp, pursuant to a common design which included the subjection 
of described persons to stated wrongful acts at stated times and places. 

The motion was denied. 

(iii) Motion for severance of the charges 
The defence based this motion on paragraph 7 (b) of the United States 
Manual of Courts Martial, 1928.0 The main arguments were that there 
were 40 defendants and that many of them intended to call some ol the 
co-defendants as witnesses and also that antagonBhc defences woffid N. 
offered by various accused which would prejudice all of tnem. The prosecu¬ 
tion in reply, argued that the defendants were not prejudiced by a joint trial. 
The’essence of the case was a trial of the staff of Dachau Concentration Camp 
and the nature of offences each being committed in pursuance to a common 
design was such as to suggest that the defences of the accus ^ we ^ not 
antagonistic. The court denied the motion for severance ot the charge.. 
Witnhrop in his “ Military Law and Precedents,” page 253, says with regard 
to Military Commissions : “The granting of a severance at all events is 
largely a matter of discretion and unless the abuse of it is obviously flagrant, 
it should not be questioned 

(iv) Witnesses' immunity from testifying in war crimes trials 

One witness refused to answer a question because the matter on which he 
was required to give evidence was a matter which he had sworn not to divulge. 
The oath referred to was the oath as an official of the government of the 

‘ (i) For a similar motion in a trial before a British Military Court, sec the Belsen Trial, 
Vol. 11, P- 143 of this series. 
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German Reich. It is a generally recognised rule that the burden of proving 
that a matter is excluded on ground of privilege is on the person asserting it. 
It was thus incumbent on the witness in this case to prove that he would be 
divulging an official secret by answering the question. The chief reason for 
the protection given to witnesses with regard to official secrets is that the 
disclosure of them would injure the relationship between the official and the 
government or injure the State. In this case the oath was an oath of allegiance 
to the German Reich which no longer exists and there was, therefore, no 
interest to be preserved or injured. The court did not recognise the immunity 
of the witness and he was ordered to answer the question. 

(v) The right of cross examination if the accused makes an unsworn 
statement 

The defence objected to a question, otherwise proper, put by the prosecu¬ 
tion to an accused who had taken the stand to make a voluntary unsworn 
statement. The defence argued that the accused could not be asked incrimina- 
ing questions in cross examination on such an unsworn statement. The 
regulations governing the trials before Military Government Courts do not 
say whether an accused can refuse to answer incriminating questions in cross 
examination during the course of his unsworn statement, though they provide, 
contrary to the procedure in Courts Martial that an accused can be cross 
examined on such an unsworn statement. The accused’s objection was 
overruled by the Court and it seems, thus, that the court held that the accused’s 
right not to incriminate himself is waived as soon as he takes the stand, even 
if he does so only to make an unsworn statement. The rights of the other side 
to cross examine seem to be the same as if the witness was giving evidence on 
oath. 

(2) Questions of Substantive Law 
(i) Common Design 

(a) The evidence necessary to establish common design 

The charge alleged that the accused “ acted in pursuance of a common 
design to commit the acts hereinafter alleged as members of the stafTof Dachau 
Concentration Camp . . did participate in the subjection of. 

(the inmates) . . . to cruelties and mistreatment ”. The charges thus alleged 
th<- participation of all accused in a common design to ill-treat the prisoners. 

The prosecution rested their whole case squarely on the common design. 
In his closing address the chief prosecutor said : “ If there is no such common 
design then every man in this dock should walk free because that is the 
essential allegation in the particulars that the court is trying. As to examina¬ 
tion of the specific conduct of each one of the accused, the test to be applied 
is not did he kill or beat or torture or starve but did he by his conduct, aid 
or abet the execution of this common design and participate in it ? ” To 
prove this common design, the prosecution adduced evidence that Dachau 
Concentration Camp was run according to a system which inevitably pro¬ 
duced the conditions described by all witnesses, and that the system was 
put into effect by the members of the camp staff and that every accused was 
at one time, though not all at the same time, a member of this staff. 
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To establish a case against each accused the prosecution had to show 
(1) that there was in force at Dachau a system to ill-treat the prisoners and 
commit the crimes listed in the charges, (2) that each accused was aware of 
the system, (3) that each accused, by his conduct “ encouraged, aided and 
abetted or participated ” in enforcing this system. 

The defence never seriously contested the existence of the system and it can 
be said to be common sense that it was quite impossible to belong to the 
staff for a substantial time, as all the accused did, without being aware of this 
system. The main point at issue was, therefore, the third, the connection of 
the individual accused with the common design. It emerges from the evidence 
adduced by the prosecution, from the speeches of counsel and from the 
findings of the court that the prosecution established the guilt of each of 
the accused in one of two ways : 

(a) if his duties were such as to constitute in themselves an execution 
or administration of the system that would suffice to make him 
guilty of participation in the common design, or, 

(b) if his duties were not in themselves illegal or interwoven with 
illegality he would be guilty if he performed these duties in an illegal 
manner. 

An example may best illustrate this. If an accused held the position of a 
Lagerfuhrer (deputy camp commandant) or a Rapportfuhrer (Regimental 
Sergeant Major) or of an SS Doctor, this could in itself be said to be sufficient 
proof of his guilt. If, on the other hand, an accused was in charge of the 
bath and laundry or merely a guard or a prisoner functionary, then it became 
necessary for the prosecution to prove that he used this position, not illegal 
in itself, to ill-treat the prisoners. 

The guards and prisoner functionaries (block eldest, room eldest and 
capos) formed the lowest grade of the hierarchy. The defence denied that 
members of either category could be called members of the staff. 

With regard to the SS guards, the prosecution pointed out that they were 
the men who stood in readiness to prevent any prisoner from extricating 
himself from this camp. They were thus aiding and abetting in the execution 
of the common design. The prosecution quoted from Wharton, “ Criminal 
Law”, 12th Edition, Vol. I, page 341. If any perpetrator be “outside of 
an enclosure watching to prevent surprise or for the purpose of keeping guard 
while his confederates inside are committing a felony, such constructive 
presence is sufficient to make him a principal in the second degree. No 
matter how wide may be the separation of the confederates, if they are all 
engaged in a common plan for the execution of the felony and all take their 
part in the furtherance of the common design, all are liable as principals . 

As to the prisoner functionaries, the prosecution contended that the 
expression “ staff ” was wide enough to include all persons who were engaged 
in any administrative or supervisory capacity. The test was whether they were 
appointed by and took their orders from the SS. The evidence showed that 
both was the case. The court by finding the three guards and the three capos 
(prison functionaries) amongst the accused all guilty, seems to have upheld 
the prosecution’s contention. 
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In the Mauthausen Concentration Camp cased 1 ) where the tacts were 
basically the same—though the casualty figures were much higher as mass 
extermination by means of a gas chamber was practised—a United States 
General Military Government Court announced the following special findings 
after finding all 61 accused guilty of the charges : 

** The court finds that the circumstances, conditions and the very 
nature of the Concentration Camp Mauthausen, combined with any 
and all of its by-camps, was of such a criminal nature as to cause every 
official, governmental, military and civil, and every employee thereol. 
whether he be a member of the Waffen SS, Allgemeine SS. a guard, or 
civilian, to be culpably and criminally responsible. 

“ The Court further finds that it was impossible for a governmental, 
military or civil official, a guard or a civilian employee, of the Con¬ 
centration Camp Mauthausen, combined with any or all of its by-camps, 
to have been in control of. been employed in, or present in, or residing 
in, the aforesaid Concentration Camp Mauthausen, combined with 
any or all of its by-camps, at any time during its existence, without 
having acquired a definite knowledge of the criminal practices and 
activities therein existing.” 

“ The Court further finds that the irrefutable record of deaths by 
shooting, gassing, hanging, regulated starvation, and other heinous 
methods of killing, brought about through the deliberate conspiracy 
and planning of Reich officials, either of the Mauthausen Concentration 
Camp and its attached by-camps, or of the higher Nazi hierarchy, was 
known to all of the above parties, together with prisoners, whether 
they be political, criminal, or military.” 

“ The Court therefore declares : ‘ That any official, governmental, 
military or civil, whether he be a member of the Waffen SS. Allgemeine 
SS or any guard, or civil employee, in any way in control of or stationed 
at or engaged in the operation of the Concentration Camp Mauthausen, 
or any or all of its by-camps in any manner whatsoever, is guilty ot a 
crime against the recognised laws, customs and practices ol civilised 
nations and the letter and spirit of the laws and usages of war, and by 
reason thereof is to be punished. 

These special findings contain two findings of fact : (1) that the running 
of the camp was a criminal enterprise, and ( 2 ) that every official who was 
employed or merely present in the camp at any time must have been aware 
of the common design, i.e. of the criminality of the enterprise ; and a con¬ 
clusion of law, that every official who was engaged in the operation ot this 
criminal enterprise “ in any manner whatsoever ”, is guilty of a violation ot 
the laws and usages of war. By this conclusion in the special findings, together 
with the findings of guilty of all 61 accused in the Mauthausen Concentration 
Camp trial and of all 40 accused in the Dachau Concentration Camp trial, 
the United States Military Government Courts seem to have established a 
rule that membership of the staff of a concentration camp raises a presump¬ 
tion that the accused has committed a war crime. This presumption may— 

(>) General Military Government Court of the U.S. Zone, Daehau, Germany, 29th 
Mareh-13th May, 1946. 
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International Military Tribunal at Nuremberg ! 1 ) Article 10 says : “ In 
cases where the group or organisation is declared criminal by the tribunal, a 
competent national authority of any signatory shall have the right to bring 
individuals to trial for membership therein before national, military or 
occupation courts. In any such case the criminal nature of the group or 
organisation is considered proved and shall not be questioned.” Thus the 
declaration of the criminality of the Gestapo, SS, SD, etc., in one case and 
of the criminality of the camp staffs in the other, are binding on courts in 
subsequent proceedings and cannot be challenged by the accused in such 
proceedings. But whereas, according to the judgment of the International 
Military Tribunal! 2 ), the prosecution in subsequent proceedings against 
members of criminal organisations have to prove that the accused had 
“ knowledge of the criminal purposes or acts of the organisation ”, such 
knowledge is to be presumed against members of the staff of a concentration 
camp. In the subsequent trials of such members the burden of proof with 
regard to mens rea is placed on the defendant, who has to show that he did 
not know of the criminal nature of the enterprise. 

The paragraph quoted above from the directive of 26th June, 1946, 
received application in a series of trials held at Dachau in which ex-members 
of the concentration camp staff were accused of acting in pursuance of a 
common design to commit atrocities against camp inmates, the finding in the 
original Dachau Trial that the mass atrocity operation was criminal being 
accepted by the tribunals conducting these later trials. 


> 


(i) Cmd. 6903. 

(») Cmd. 6964, p. 67. 





CASE NO. 61 


TRIAL OF GENERALOBERST NICKOLAUS VON FALKENHORST 

BRITISH MILITARY COURT. BRUNSWICK 

29th july-2nd august, 1946 

A. OUTLINE OF THE PROCEEDINGS 

The delendant, Nickolaus von Falkenhorst, a German national and 
former Generaloberst in the German army, was tried at Brunswick before a 
British Military Court sitting with a Judge Advocate. The defendant was 
charged with nine charges pursuant to Regulation 4 of the Regulations 
attached to the Royal Warrant for the trial of War Criminals, dated 6th June, 
1945. The charges covered the period from October, 1942, to July 1944 
and were as follows: ’ ’ 

1st Charge 

Committing a war crime in that he at Oslo, in the Kinedom of 
Norway, when as Commander-in-Chief of the Armed Forces,"Norway 
* ^"™ ac ^ lt ^ efe ^ ,s ' 1aber Norwegen), in an order dated on or about 
-6th October, 1942, in violation of the laws and usages of war, incited 
members of the forces under his command not to accept quarter or to 
give quarter to Allied soldiers, sailors and airmen, taking part in 
Commando Operations, and, further, in the event of any Allied soldier, 
sailor or airman taking part in such Commando Operations being 
captured, to kill them after capture. 

2nd Charge 

Committing a war crime in that he in the Kingdom of Norway, in 
or about the month of October, 1942, in violation of the laws and 
usages of war, was responsible as Commander-in-Chief of the Armed 
Forces, Norway (Wehrmachtbefehlshaber Norwegen), for the handing 
over by forces under his command to the Sicherheitsdienst (Security 
Service) of two British Officers and six British Other Ranks, Prisoners 

.hat .Hi " ht ? h p 3d t3Ken part m Commando Operations, with the result 
that the said Prisoners were killed. 

3rd Charge 

Committing a War Crime in that in the Kingdom of Norway in or 

^es of wT th h° f !W2 ’ “ ***>" ^s and 
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4l/i Charge 

Committing a War Crime in that he in the Kingdom of Norway, in 
or about the month of November, 1942, in violation of tbe la ^ s and 
usages of war, was responsible as Commander-in-Chief of the Armed 
Forces Norway (Wehrmachtbefehlshaber Norwegen), for the handing 
over by forces under his command to the Sicherheitsdienst (Security 
Service) of nine British Prisoners of War who had taken part in Com¬ 
mando Operations, with the result that the said Prisoners were killed. 

5th Charge 

Committing a War Crime in that he in the Kingdom of Norway, 
in or about the month of January, 1943, in violation of the Jaws and 
usages of war, was responsible as Commander-in-Chief of the Armed 
Forces Norway (Wehrmachtbefehlshaber Norwegen), for the handing 
over by forces under his command, to the Sicherheitsdienst (Security 
Service) of Seaman Robert Evans, a British Prisoner of War who had 
taken part in Commando Operations with the result that the said 
Seaman Robert Evans was killed. 

6th Charge 

Committing a War Crime in that he in the Kingdom of Norway, in 
or about the month of May, 1943, in violation of the laws and usages 
of war, was responsible as Commander-in-Chief of the Armed Forces, 
Norway (Wehrmachtbefehlshaber Norwegen), for the handing over by 
forces under his command to the Sicherheitsdienst (Security Service) 
of one officer, one Non-Commissioned Officer and hve Naval Ratings, 
British Prisoners of War, who had taken part in Commando Operations, 
with the result that the said Prisoners were killed. 

1th Charge 

Committing a War Crime in that he at Oslo, in the Kingdom ol 
Norway, when as Commander-in-Chief of the Armed Forces of Norway 
(Wehrmachtbefehlshaber Norwegen), in an order dated 15th June, 1943, 
in violation of the laws and usages of war, incited members of the 
forces under his command not to accept quarter or to give quarter to 
Allied soldiers, sailors and airmen taking part in Commando Operations, 
and, further, in the event of any Allied soldier, sailor or airman taking 
part in such Commando Operations being captured, to kill them after 
capture. 

8 th Charge 

Committing a War Crime in that he ir. the Kingdom of Norway, in 
oi about the month of July, 1943, in violation of the laws and usages 
of war was responsible as Commander-in-Chief of the Armed Forces, 
Norway (Wehrmachtbefehlshaber Norwegen). for the handing over by 
forces under his command to the Sicherheitsdienst (Security Service) 
of one Norwegian Naval Officer, five Norwegian Naval Ratings, and 
one Royal Navy Rating, Prisoners of War, with the result that the said 
Prisoners were killed. 
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9th Charge 

Committing a War Crime in that he at Oslo, in the Kingdom of 
Norway when as Commander-in-Chief of the Armed Forces, Norway 
(Wehrmachtbetehlshaber Norwegen), in a document dated 19thJuly 1944 
in violation of the laws and usages of war, ordered troops under his 
command to deprive certain Allied Prisoners of War of their rights as 
Prisoners of War, under the Geneva Convention. 

To each of the nine charges the defendant pleaded Not Guilty. 

In his opening speech, the Prosecuting Officer claimed that during the 
relevant period covered by the nine charges, the defendant was the 
Commander-in-Chief (Wehrmachtbefehlshaber) of the German Armed 
Forces in Norway, which included the Army, Navy and the Air Force. In 
this capacity the defendant was directly responsible to the OKW (the Supreme 
Headquarters of the German Armed Forces) in Berlin. 

The facts were that during 1941 and 1942, the Allied Forces made a series 
of raids on Norwegian shipping and vital installations in the territory of 
Norway which were known as “ Commando Raids ”. These raids had a 
certain damaging effect upon the German war effort and to discourage such 
raids in the future. Hitler himself issued an order dated 18th December, 1942, 
referred to in this report as the “ Commando Order This order was 
received by the defendant, who passed it on to the subordinate military units 
under his command and also distributed it to the naval and air force com¬ 
manders in Norway in the latter part of October, 1942. A photostat of the 
original Commando Order was exhibited in the case, and its contents have 
been set out here as an authentic version of this well-known order :( 1 ) 

Paragraph 1 

“ For some time our enemies have been using in their warfare, 
methods which are outside the international Geneva Conventions. 
Especially brutal and treacherous is the behaviour of the so-called 
Commandos who, as is established, are partially recruited even from 
freed criminals in enemy countries. Their capture orders divulge that 
they are directed not only to shackle prisoners but also to kill defenceless 
prisoners on the spot at the moment in which they believe that the 
latter, as prisoners, represent a burden in the further pursuance of their 
purpose or can otherwise be a hindrance. Finally, orders have been 
found in which the killing of prisoners has been demanded in principle. 

Paragraph 2 

“ For this reason it was already announced in an addendum to the 
Armed Forces Report of 7lh October, 1942, that in the future Germany 
in the face of these sabotage troops of the British and their accomplices 
will resort to the same procedure, i.e., that they will be ruthlessly 
mowed down by the German troops in combat wherever they may 
appear. 

(') See also Volume I, pp. 22-4, and the report upon the High CommandTrial in Vol. VU. 
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Paragraph 3 

“ I therefore Order, from now on all opponents brought to battle by 
German troops in so-called commando operations in Europe or Africa, 
even when it is outwardly a matter of soldiers in uniform or demolition 
parties with or without weapons, are to be exterminated to the last man 
in battle or while in flight. In these cases it is immaterial whether they 
are landed for their operations by ship or aeroplane or descend by 
parachute. Even should these individuals on their being discovered, 
make as if to surrender, all quarter is to be denied them on principle. 

A detailed report is to be sent to the O.K.W. on each separate case for 
publication in the Wehrmacht communique.” 

Paragraph 4 

“ If individual members of such commandos working as agents, 
saboteurs, etc., fall into the hands of the Wehrmacht by other means, 
e.g. through the police in any of the countries occupied by us, they are 
to be handed over to the S.D. immediately. It is strictly forbidden to 
hold them in military custody, e.g. in PW camps, etc., even as a temporary 
measure.” 

Paragraph 5 

“ This order does not apply to the treatment of any enemy soldier 
who in the course of normal hostilities (large scale offensive actions, 
landing operations and air-born operations) are captured in open battle 
or give themselves up. Nor does this order apply to enemy soldiers 
falling into our hands after battles at sea or enemy soldiers trying to 
save their lives by parachute after battles.” 

Paragraph 6 

“ In the case of non-execution of this order, I shall make responsible 
before the Court Martial all commanders and officers who have either 
failed to carry out their duty in instructing the troops in this order, or 
who acted contrary to this order in carrying it out. 

Signed Adolf Hitler.” 

At the end of a supplementary Order issued by the fuhrer on the same day, 
namely, 18th October, 1942, Hitler set out to explain to his officers why it 
had become necessary to issue this Commando Order and this Supplementary 
Order, and ended with this passage, which constituted an addition to the 
original order : 

“ If it should become necessary for reasons of interrogation to spare 
initially one man or two, then they are to be shot immediately after 
interrogation.” 

The prosecution submitted that paragraph 3 was illegal and that it con¬ 
stituted an order to deny quarter to combatant troops. 

At the same time that Hitler signed this Order, he issued the supplementary 
order of the same date already mentioned which was addressed to Command¬ 
ing Officers only, and in which he stated that the main Order was a counter 
measure to the partisan activities on the eastern front. 
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The supplementary order also stated that the system of commando 
operations was an illegal method of warfare in that if commandos were 
caught in their operation they immediately surrendered, thereby preserving 
their lives, and if not so caught, they escaped to neutral countries. The 
importance of the last paragraph of the supplementary order (quoted above) 
was stressed by the prosecutor. 

The defendant received the Commando Order and the Supplementary 
Order on or about 24th October, 1942, whereupon he re-issued the order 
himself. No copy of the actual document so issued by the defendant was 
available at the trial. The re-issuing of the Commando Order formed the 
subject matter of the first charge against the defendant. 

In the document dated 15th June, 1943, the defendant issued a second 
document addressed to officers only in which he referred to the original 
Commando Order of 18th October, 1942, in these terms : 

“ Saboteurs. ... I am under the impression that the wording of 
the above order ” (the Commando Order) “ which had to be destroyed, 
is no longer clearly in mind, and I therefore again bring to particular 
notice paragraph 3 ” (above quoted). 

In a later passage in the same document appeared the words : “A further 
order of the Wehrmacht Commander, Norway, Top Secret, of 26.10.42, 
since destroyed, lays down : ‘ If a man is saved for interrogation he must 
not survive his comrades for more than 24 hours The issuing of that 
document by the defendant was relied upon by the Prosecution to substantiate 
the 7th charge. 

The intervening charges, 2-6 inclusive, and charge No. 8, all dealt with 
specific instances in which British or Norwegian prisoners of war were killed 
by German troops in Norway or were handed over to the S.D., with the 
result that they were killed by that agency. In each case the captured comman¬ 
dos were wearing uniform, with the addition that in the case of those captured 
and killed as alleged in the third charge, they were wearing ski-ing clothes 
underneath their uniforms. Further, in each case the commandos were 
engaged on attacking targets directly connected with the German war effort. 

The 9th charge was in respect of a document which the defendant had 
issued in July, 1944, and was of a different nature from the Commando 
Order, being an order whereby certain prisoners of war, e.g. Jews, were not 
to be held in prisoner of war camps but were to be handed over to the S.D. 

The evidence produced in support of these charges by the prosecution 
consisted of the oral evidence of a former German officer, Major-General 
von Behrens, who served under the defendant at the relevant time and in 
whose area of command those victims were killed whose death formed the 
subject matter of the 3rd charge. There was also the oral evidence of Colonel 
Scotland, who gave formal evidence as to the statements of the defendant 
made prior to trial, and expert evidence as to the position of the defendant when 
Wehrmachtbefehlshaber in Norway. The witness giving this last-mentioned 
testimony stated, inter alia, the following : 
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“ His (the defendant's) duties would be to act as the representative 
of the O.K.W. to pass on any orders which were issued to him by the 
O.K.W. and these orders through him would reach all branches of the 
armed forces in Germany. It was in evidence that the Fuhrer’s Com¬ 
mando Order had been received by the defendant from the O.K.W.” 

On this point the witness was asked the following question and gave the 
answer stated : 

Q. “You know the Fuhrerbefehl which is addressed to Norway. Would 
it be the duty of the Wehrmachtbefehlshaber to forward that on to 
everybody, whether of the army, navy or the air force : " A. Yes. 
such an order, coming from the highest authority, his would be the 
only final channel through which it could reach the armed force> 
in Norway.” 

The remaining evidence for the prosecution consisted of documentary 
evidence in the form of affidavits put in under Regulation 8 (i) (a) of the 
Royal Warrant, most of which dealt with the fate of allied service personnel 
who were captured on Commando raids and were either shot by the armed 
forces or handed over to the S.D. and shot by that agency at a later stage. 

Although the prosecution did not suggest that any of the victims in the 
various charges met their death as a result of his direct order, they contended 
that the evidence showed that the death of the victims or their being handed 
over to the S.D. and subsequent death was the result of the defendant’s 
re-issuing the Commando Order in October, 1942, and republishing it in 
1943, with the amendment to the original order providing that those spared 
for interrogation should be liquidated within 24 hours. 

The prosecution withdrew the fifth charge relating to the victim Seaman 
Robert Evans in the course of the trial, apparently on the ground that at no 
time was this prisoner of war in the custody of the German armed forces, 
but was an S.D. prisoner from the beginning. 

The accused was acquitted on charge No. 2, apparently on the ground 
that the execution of the victims named in that charge was carried out in 
Germany by the S.D., and also that they were in Wehrmacht custody as long 
as they were within the defendant’s command in Norway. 

On all other charges the defendant was found guilty, and sentenced to 
death. His sentence was, however, commuted to one of life imprisonment. 

B. NOTES ON THE CASE ( l ) 

I. THE STRUCTURE OF THE CHARGE SHEET 

It will be observed that the nine charges resolve themselves into three 
groups : (1) charges dealing with the issuing of an illegal order, that is the 
Commando Order of 1942, its republication in 1943, (2) the charge of issuing 
the so-called Prisoner of War Order in 1944, (3) the charges claiming that the 
defendant was concerned in the killing or in the handing over to the S.D. by 
forces under his command of allied prisoners of war. The defence of the 
German advocate on this form of the charge sheet is not without interest. 

(*) For the British law relating to the trial of war criminals, see Volume I, pp. 105-10. 
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The supplementary order also stated that the system of commando 
operations was an illegal method of warfare in that if commandos were 
caught in their operation they immediately surrendered, thereby preserving 
their lives, and if not so caught, they escaped to neutral countries. The 
importance of the last paragraph of the supplementary order (quoted above) 
was stressed by the prosecutor. 

The defendant received the Commando Order and the Supplementary 
Order on or about 24th October, 1942, whereupon he re-issued the order 
himself. No copy of the actual document so issued by the defendant was 
available at the trial. The re-issuing of the Commando Order formed the 
subject matter of the first charge against the defendant. 

In the document dated 15th June, 1943, the defendant issued a second 
document addressed to officers only in which he referred to the original 
Commando Order of 18th October, 1942, in these terms : 

“ Saboteurs. ... F am under the impression that the wording of 
the above order ” (the Commando Order) “ which had to be destroyed, 
is no longer clearly in mind, and 1 therefore again bring to particular 
notice paragraph 3 ” (above quoted). 

In a later passage in the same document appeared the words : “A further 
order of the Wehrmacht Commander. Norway, Top Secret, of 26.10.42, 
since destroyed, lays down : * If a man is saved for interrogation he must 
not survive his comrades for more than 24 hours The issuing of that 
document by the defendant was relied upon by the Prosecution to substantiate 
the 7th charge. 


The intervening charges, 2-6 inclusive, and charge No. 8, all dealt with 
specific instances in which British or Norwegian prisoners of war were killed 
by German troops in Norway or were handed over to the S.D., with the 
result that they were killed by that agency. In each case the captured comman- 
os were wearing uniform, with the addition that in the case of those captured 
and killed as alleged in the third charge, they were wearing ski-ing clothes 
uncerneath their uniforms. Further, in each case the commandos were 
engaged on attacking targets directly connected with the German war effort. 


The 9th charge was in respect of a document which the defendant had 
*"' su . e ' n Jui y> *944, and was of a different nature from the Commando 
? rd ' T ' , ,n £ an or der whereby certain prisoners of war, e.g. Jews, were not 
to be held in prisoner of war camps but were to be handed over to the S.D. 


e evi ence produced in support of these charges by the prosecution 
consis c o the oral evidence of a former German officer, Major-General 
'V n 0 rcns > who served under the defendant at the relevant time and in 
lose area o command those victims were killed whose death formed the 
subject matter of the 3rd charge. There was also the oral evidence of Colonel 
Ncotland, who gave formal evidence as to the statements of the defendant 
w-hr rui’^L expert ev <dence as to the position of the defendant when 
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“ His (the defendant’s) duties would be to act as the representative 
of the O.K.W. to pass on any orders which were issued to him by the 
O.K.W. and these orders through him would reach all branches of the 
armed forces in Germany. It was in evidence that the Fuhrer’s Com¬ 
mando Order had been received by the defendant from the O.K.W.” 

On this point the witness was asked the following question and gave the 
answer stated : 

Q. “You know the Fuhrerbefehl which is addressed to Norway. Would 
it be the duty of the Wehrmachtbefehlshaber to forward that on to 
everybody, whether of the army, navy or the air force : ” A. Yes, 
such an order, coming from the highest authority, his would be the 
only final channel through which it could reach the armed force- 
in Norway.” 

The remaining evidence for the prosecution consisted of documentary 
evidence in the form of affidavits put in under Regulation 8 (i) (a) of the 
Royal Warrant, most of which dealt with the fate of allied service personnel 
who were captured on Commando raids and were either shot by the armed 
forces or handed over to the S.D. and shot by that agency at a later stage. 

Although the prosecution did not suggest that any of the victims in the 
various charges met their death as a result of his direct order, they contended 
that the evidence showed that the death of the victims or their being handed 
over to the S.D. and subsequent death was the result of the defendant’s 
re-issuing the Commando Order in October, 1942, and republishing it in 
1943, with the amendment to the original order providing that those spared 
for interrogation should be liquidated within 24 hours. 

The prosecution withdrew the fifth charge relating to the victim Seaman 
Robert Evans in the course of the trial, apparently on the ground that at no 
time was this prisoner of war in the custody of the German armed forces, 
but was an S.D. prisoner from the beginning. 

The accused was acquitted on charge No. 2, apparently on the ground 
that the execution of the victims named in that charge was carried out in 
Germany by the S.D., and also that they were in Wehrmacht custody as long 
as they were within the defendant’s command in Norway. 

On all other charges the defendant was found guilty, and sentenced to 
death. His sentence was. however, commuted to one of life imprisonment. 

B. NOTES ON THE CASE(') 

1. THE STRUCTURE OF THE CHARGE SHEET 

It will be observed that the nine charges resolve themselves into three 
groups : (1) charges dealing with the issuing of an illegal order, that is the 
Commando Order of 1942, its republication in 1943, (2) the charge of issuing 
the so-called Prisoner of War Order in 1944, (3) the charges claiming that the 
defendant was concerned in the killing or in the handing over to the S.D. by 
forces under his command of allied prisoners of war. The defence of the 
German advocate on this form of the charge sheet is not without interest. 


(■) for the British law relating to the trial of war criminals, see Volume I, pp. 105-10. 
(87288) C 
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He pointed out that the defendant was being accused both of issuing an 
illegal order, and of being responsible for events that occurred as a direct 
consequence of his issuing that order. That, he contended, was improper 
and it was analogous to accusing the defendant in the same charge sheet with 
incitement to murder, and also with the actual murder that took place as a 
result of his incitement, and he added that such a charge could not be laid 
by German law. To this is must be said that the law governing this trial 
was not German law, but that contained in the Royal Warrant, namely, 
the laws and usages of war and the Army Act and Rules of Procedure thereto. 
The point that the Defence was making may be looked upon from one angle 
as substantive, and from another as procedural. It seems to have been decided 
that the actual issuing of an illegal order by a responsible Commander can 
be a war crime in itself (') although no criminal acts were proved to have 
arisen as a result of that issuing. The procedural point seems to be that a 
charge sheet should not charge a defendant with the same thing twice, called 
by a different name or arising from a different grouping of the same facts. 
The defence advocate did not elaborate this argument, but it would seem 
that he was trying to suggest that the method whereby the defendant was 
accused of being “ responsible for the killing ” or “ concerned in the killing ” 
or “ concerned in the handing over to the S.D.” was the defendant’s issuing 
of the very orders which form the subject of charges 1 and 8 respectively, 
so that in effect the defence said that the defendant was being charged with the 
same set of acts twice over. In any event this argument was not accepted 
by the court and must be treated as having been decided against the 
defendant. 

2. THE DEFENCE OF SUPERIOR ORDERS ( 2 ) 

This aspect of the case can conveniently be considered under four headings : 
(a) Superior orders as a defence to the charge, ( b ) Superior orders purported 
to be reprisals as a defence to the charges, (c) Duress as a defence, and ( d) 
Superior orders as a ground for mitigation of sentence after the finding of 
guilty. 

With respect to the defence of duress, this has rarely been pleaded in 
war crimes trials and indeed was not in this case now under review. 

The circumstances in which duress may be pleaded as a defence to a crime 
by English law is stated in Kenny’s Outlines of Criminal Law, 15th Edition, 
page 84, in these terms : 

“ Duress per minas is a very rare defence ; so rare that Sir James 
Stephen, in his long forensic experience, never saw a case in which it 
was raised. ... It is, however, clear that threats of the immediate 
infliction of death, or even of grievous bodily harm, will excuse some 
crimes that have been committed under the influence of such threats. 
... It certainly will not excuse murder.” 

Now it is appreciated that in a case such as this, where the order in question 
emanated from the Fuhrer, who, if he was not always a supreme legal 
authority in the Reich always represented the supreme physical power, that 

t l l See p. 22. 

„ ,h i s „ q V cstio "* ee also Volumc v > PP- 13-22, Volume VII, p. 65. Volume VIII. 
pp. 90-2 and Volume X. op 17t->. 
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this may be looked at as a very severe threat, particularly when one studies 
the last paragraph of the Fuhrer Order of 18th October, 1942, wherein it 
is stated that officers failing to comply with the order expose themselves to 
court-martial. Nevertheless, it would appear on the facts that no threat of 
the immediate infliction of death or even of grievous bodily harm would 
have been presented to the defendant in this case. No case is yet known 
in which the plea of duress has been successfully raised as a complete defence 
to a charge of committing a war crime, although instances have been proved 
in the course of trials where, in concentration camps, one prisoner has been 
forced at the point of a oistol of an SS man to commit an atrocity on another 
prisoner. Such a grouping of facts is very remote from the circumstances 
of a German Commander-in-Chief such as the present defendant. 

With regard to the defence of superior orders alone, this was urged by the 
defence and it was dealt with by the Judge Advocate in his summing up to 
the court. He quoted the passage from the British Manual of Military Law 
which has so often been cited in British war crime trials.(') and which is 
based on a well-known passage in Oppenheim’s International Law, Volume II, 
6th Edition, pages 452-3.( 2 ) The court in this case decided that this defence 
was not open to the defendant and they may have arrived at this decision 
on either of two grounds, as follows : 

(a) that they were not satisfied that the defendants did not willingly 
participate in carrying out the Fuhrer’s order relating to com¬ 
mandos ; 

(b) that as a matter of law the rule of warfare that was violated by the 
Fuhrer’s order is an unchallenged rule of warfare and that the acts 
of the defendant violated such a rule of warfare and at the same time 
outraged the general sentiments of humanity. 

The question arises whether it should be shown by the prosecution as a 
matter of proof that the defendant knew that in passing on the Fuhrer’s 
order he was violating an unchallenged rule of warfare and outraging the 
general sentiments of humanity, or whether it is the case of ignorance of 
law being no excuse, and provided the defendant passed on the order with 
full knowledge of the consequences that would ensue if his order were 
obeyed, then his knowledge of the legal nature of his acts did not enter into 
the problem. This amounts to whether the standard laid down in Oppen¬ 
heim’s text book is an objective standard or a subjective standard. In all 
these points the present case must be taken to have been decided against the 
defendant, although it is not clear on which ground the court placed emphasis 
in arriving at its decision since in a military court the Judge Advocate merely 
proffers advice on points of law to the court and does not give a direction 
in the way that a Judge does to a jury. 

Superior orders becomes a more complicated mailer when it is joined with 
the defence that the superior order relied on purported or was thought by 
the defendant to have been a measure of reprisal by his own government 
against the enemy (see Professor Lauterpacht’s Article in British Yearbook 

(*> See Volume V of these Reports, p. 14. 

(*> Ibid., p. 43. 
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of International Law. I944.( 1 ) The defendant in this case, through his counsel, 
appears to have taken the line in defence that on questions of reprisal he, 
a soldier, was entitled to assume that the appropriate legal considerations 
had been entered into by his own government, before they launched the order 
as a reprisal order which he. as a Commander-in-Chief, was being required 
to carry out. Before this point can be taken to arise, unless a clean case of 
reprisal has already been made out, it is thought that the defendant must 
first show that he had valid reason for believing as a matter of fact that the 
order he was asked to carry out was intended as a reprisal order and if the 
court is not satisfied on that initial point, which is a question of the court 
believing the defence or not, then the legal problems do not really arise. 
Should a defendant establish, as a matter of fact believed by the court, that 
he really thought that the order of his government was meant to be a reprisal, 
then the question arises whether, if his government exercised the right of 
reprisal on inadequate grounds or in bad faith, then to what extent is the 
defendant exonerated in carrying out such an order if there is no proof that 
the defendant knew of the inadequate grounds or the bad faith that purported 
to give rise to the reprisal by his government. 


The question whether such a matter should be dealt with on the actual 
facts or according to the belief of the accused then becomes very important 
to the defendant. Whereas as a matter of military knowledge a senior soldier 
such as the defendant would be deemed to know the outstanding rules of 
warfare after some 20 years of senior service, and also as a human being to 
have knowledge ol the accepted standards ol humanity, it does not necessarily 
follow that he would know the exact circumstances in which a right to reprisal 
may be exercised which is not only a controversial matter among lawyers, 
in legal text books and other publications, but is a very difficult matter to 
determine in any specific case of reprisals. Possibly the defendant might be 
expected to know that great care must be exercised before reprisals are 
launched, but to that he might well say that those at the source from which 
this order emanated would have the best legal advice that can be obtained 
and that, as a military commander in a war. he could not be expected to have 
to go into such questions. 


It would seem that in this case as in others, the defence of superior orders 
raised with the question of reprisal, has not been strongly stressed by th< 
i.L.uu.e. t is true that Dr. Muller, the defending counsel in this case, saic 
.n us c o ..ng address : In fact. General von Falkenhorst at that time tool 

• :i n r sur \',7’ 7 Pr ' Sa ^ • • • * s h ou M like to point out that in the begin 
,' ; tl ' 11 'l' 7 10 0, h er officers, to be a measure of reprisal as hac 

ecn s a e y t ie Fuhrer himsell, and, of course he, the accused, was no 

hv 7'. T’’ 0n l ° ''° ri,v "Aether these facts, which have been portended (sic 
. . .7 lJ rer we r e right or not. Whether they were founded or not, he mus 
take them as such as he had got them from the headquarters at Berlin ”. 
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order, notwithstanding the fact that in the preface to the Order itself it stated 
though not in specific terms, that it is a reprisal order, and Hitler and Keitel 
issued it in that form. As is stated above, once it is rejected as a matter of fact 
that the defence believed it was a reprisal order, then other more controversial 
matters do not arise. Possibly there is no more difficult subject in the ambit 
of the law relating to war crimes than a correct application of the principles 
in a case where reprisal and superior orders are raised by the defence in 
respect of one and the same order which the defendant is alleged to have 
carried out. The whole basis of the wrongfulness of disobeying an unlawful 
order may fall to the ground because a reprisal is defined as “ where one 
belligerent retaliates upon another by means of otherwise than legitimate 
acts of warfare in order to compel him and his subjects and members of his 
forces to abandon illegitimate acts of warfare and to comply in future with 
the rules of legitimate warfare.” (Oppenheim. 6th Edition, Revised, page 446.) 

Perhaps it is for this very reason that the laws of war demand that there 
must be a concurrence of a considerable number of factors before an occasion 
to exercise the right or reprisal arises. Finally, Article 2 of the Geneva 
Convention of 1929 forbids measures of reprisal being taken against prisoners 
of war. 

3. COMMANDO OPERATIONS AND SABOTEURS 

The defence also relied upon the peculiar nature of commando operations 
and endeavoured to suggest that they really partook of the nature of sabotage, 
and therefore might be considered as a form of war treason and here the 
question of uniform worn by people participating in commando operations 
becomes, it is submitted, of the greatest importance. 

It is thought that an examination of the law relating to war treason will 
show that acts which were carried out during the war as in this case, under 
the name of “ commando operations ” would probably constitute war 
treason if the members of the forces of the belligerent who carried them out 
operated in disguise or civilian clothes. Oppenheim states in Volume II of 
his International Law, 6th Edition, on pages 454-5 . 

“ War treason consists of such acts (except hostilities in arms on the 
part of the civilian population, spreading sedition propaganda by 
aircraft and espionage) committed within the lines of a belligerent as 
are harmful to him and are intended to favour the enemy. . . . Enemy 
soldiers—in contradistinction to private enemy individuals—may only 
be punished for war treason when they have committed the act of treason 
during their stay within the belligerent’s lines under disguise. If, for 
instance, two soldiers in uniform are sent to the rear of the enemy to 
destroy a bridge they may not, when caught, be punished tor war treason 
because their act was one of legitimate warfare. But if they exchange 
their uniforms for plain clothes and thereby appear to be members of 
the peaceful private population, they may be punished for war treason." 

It is suggested that this is the very example that most nearly covers the 
type of activity committed by the commando troops of the allies during the 
recent war, as is evidenced in the case now being reviewed. 
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It will be observed that the question of what is the objective is, for the 
purpose of the law regarding war treason, not the point, but the question 
of whether it is committed by members of the armed forces and whether 
they committed it in uniform. Further, that it is not properly a matter of war 
crime but of war treason, which nevertheless means that the perpetrators 
may be tried and punished in the same way as war criminals. 

Dr. Muller endeavoured to say that sabotage activity was a development of 
modern warfare not contemplated by the Hague Regulations of 1907. But 
the law relating to war treason existed indeed before those regulations, of 
which one of the most notable cases occurred in 1904, during the Russo- 
Japanese war, when two Japanese were caught trying to destroy a railway 
bridge by explosives in Manchuria in the rear of the Russian forces and while 
they were disguised in Chinese clothes. For this they were tried, sentenced 
and shot. 

It would also seem that the legal advisers of the Fuhrer in the O.K.W. 
had provided two items of the Fuhrer Order which put it clearly in the 
category of an illegal order even if it were meant to be an order combatting 
acts of war treason. 

The first provision was that there should be no military courts, for even 
a war traitor is entitled to a trial, and the second provision was that a 
commando order was to apply to troops engaged on commando operations 
whether in uniform or not and therein lay the clear criminality of the order, 
apparent to every officer who had a working knowledge of the rules of war. 

It is not possible to say that troops who engage in acts of sabotage behind 
the enemy lines are bandits, as Hitler declared them. They carry out a 
legitimate act of war, provided the objective relates directly to the war effort 
and provided they carry it out in uniform. The only difficulty in this case 
on this point lies, in fact, in respect of some of the commando operations 
which were the subject matter of the charges ; the commando troops may 
have been wearing uniform with skiing clothes underneath, the intention 
being that they would carry out the sabotage operation in uniform and then 
proceed to the Swedish boundary in skiing clothes as civilians. It is not 
necessary to decide this point for the purpose of this case, because the evidence 
shows that they were captured in uniform, whether or not they were wearing 
skiing clothes underneath, and were treated as service personnel by the 
people who captured them. An interesting point would arise if the commando 
troops, after having destroyed the installations while they were in uniform, 
had then discarded their uniform and were then in process of flight as 
civilians when they were caught by the enemy agencies. Should they then be 
tried as war traitors, or possibly as spies on the ground that they are clan¬ 
destinely (as civilians) seeking to obtain information concerning the belli¬ 
gerent in the zone of belligerent operations with the intention of com¬ 
municating it to the other belligerent? That would be a question of fact 
and if it were proved that the defendants were merely fleeing to a neutral 
country from the scene of their devastation, espionage would not be in point. 
Strictly, it would seem that if so caught, as mentioned above, they should be 
apprehended and upon them satisfying the authorities that they were members 
ol the armed forces who had carried out the sabotage they should be placed 
in a prisoner of war camp and treated rather as troops of a belligerent army 
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who are fleeing from the scene of operations in disguise. It is not thought 
that this point has ever been determined in any war crime trial to date. 

4. THE ISSUING OF AN ILLEGAL ORDER WITH NO PROOF OF COMPLIANCE. (*) 

What is the position where, as in the 9th charge in this case, the accused 
has been charged with issuing an illegal order, and it is proved either that 
it was never carried out or that it was impossible to carry it out ? This seems 
to be the circumstances in respect of the order dated 19th July, 1944, whereby 
certain classes of prisoners of war, namely Jews, were to be transferred to 

5. D. custody. It was proved that no allied Jewish prisoners were so transferred 
in Norway, and in fact all prisoners of war, after temporary transit, were 
sent to Germany. There were, of course, large numbers of Russian prisoners 
of war in Norway, but they do not appear to have been the subject matter 
of this case. 

A senior officer, when he issues the order, has done all he can to secure 
compliance, but the question of whether he, the author, faces trial as a war 
criminal turns on an accident of whether anybody was able to comply with 
his order or not. The question of the state of mind of the accused when he 
issued the order becomes important from the point of view of mens rea , 
because if he knew that the order could not be carried out, then no question 
of criminality should arise. It is only when he thought that it could be carried 
out but was surprised to find that it could not or was not, that criminality 
may occur. The fact that the accused was found guilty on the 9th charge 
is further evidence that it may occur. 

5. THE POSITION OF THE DEFENDANT AS COMMANDER-IN-CHIEF, NORWAY 

This point is purely one of fact and of military knowledge, and it is not 
thought that for the purpose of this trial it has any legal interest. The court 
seems to have decided on the evidence as a matter of fact, that the position 
of the defendant did seem to give him the power to order all three services in 
Norway and it was proved that the Commando Order and its variations 
had been passed down by the defendant to the army, navy and air force in 
Norway. 

6. DENIAL OF QUARTER 

It will be remembered that in the text of the Commando Order of 1942, 
allied commando troops were to be denied quarter in battle or in flight and 
this seems to be a clear and serious contravention of international law. 

On the subject of quarter, it is stated on page 270 of Oppcnheim s inter ~ 
national Law , Vol. II, 6th Edition : “ But combatants may only be killed 
or wounded if they are able and willing to fight and to resist capture. . . . 
Further such combatants as lay down their arms and surrender or do not 
resist ... may neither be killed or wounded but must be given quarter. 
These rules are universally recognised and are expressly encouraged by 
Article 23 (c) of the Hague Regulations, although fury of battle frequently 
makes individual fighters forget and neglect them."_ 

in See also Volume VIII, p. 90, Volume IX. p. 81, and a comment on the High Command 
Trial in Volume XII. 
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There are. indeed, certain circumstances in which quarter may be denied 
as for example as a reprisal for refusal of quarter by the other side. Nowhere 
in Hitler's explanation to the Commando Order, although he talks in terms 
of reprisal, does he state that the reason for the Commando Order is that 
allied troops have denied quarter to German troops. Therefore, it may be 
taken that the Commando Order was, on the face of it, clearly illegal in this 
point. The question of denying quarter in flight is a rather more difficult 
matter, as it will be remembered that the most frequent cause that was given 
out by the German agencies for the shooting of prisoners of war was “ shot 
in flight ” or “ shot while trying to escape ”. That seems to be a question of 
fact as to whether or not any given prisoner was trying to escape and whether 
or not shooting was the only way in which the escape could have been pre¬ 
vented. Such circumstances cannot by any stretch of the imagination have 
been deemed to have arisen in the way in which the commandos in this case 
met their death. 


TRIAL OF MAX WIELEN AND 17 OTHERS 


THE STALAG LUFT II! CASE 

BRITISH MILITARY COURT, HAMBURG, GERMANY, 
1ST JULY-3rD SEPTEMBER, 1947 

A. OUTLINE OF THE PROCEEDINGS 


1. THE COURT 

The court was presided over by a Major-General and consisted of three 
army officers and three representatives of the Royal Air Force, in accordance 
with Regulations 5 (1) of the Royal Warrant.! 1 ) (F.O. 81/1945.) 

2. THE CHARGES 

All the accused were charged with : 

(i) Committing a war crime in that they at divers places in Germany 
and German occupied territory, between 25th March, 1944, and 13th 
April, 1944, were concerned together and with SS Gruppenfuhrer 
Mueller and SS Gruppenfuhrer Nebe and other persons known and 
unknown, in the killing in violation of the laws and usages of war 
of prisoners of war who had escaped from Stalag Luft III. 

(ii) Committing a war crime in that they at divers places in Germany 
and German occupied territory, between 25th March. 1944, and 13th 
April, 1944, aided and abetted SS Gruppenfuhrer Mueller and SS 
Gruppenfuhrer Nebe and each other and other persons known and 
unknown, in carrying out orders which were contrary to the laws 
and usages of war, namely, orders to kill prisoners of war who had 
escaped from Stalag Luft III. 

The other charges were as follows : 

(iii) (Against the accused Emil Schulz and Walter Breithaupt) : Com¬ 
mitting a war crime in that they between Homburg and Kaiser¬ 
slautern, Germany, on or about 29th March, 1944, when members 
of the Saarbriicken Gestapo, in violation of the laws and usages of 
w’ar, were concerned in the killing of Squadron Leader R. J. Bushell 
and Pilot Officer B. W. M. Scheidhauer, both of the Royal Air Force, 
prisoners of war. 

(iv) (Against the accused Alfred Schimmel) : Committing a war crime 
in that he in the vicinity of Natzweiler, occupied France, on or about 
6th April, 1944, when Chief of the Strasbourg Gestapo, in violation 
of the laws and usages of war, was concerned in the killing of Flight 
Lieutenant A. R. H. Hayter, Royal Air Force, a prisoner of war. 

(*) See Volume I, p. 106. 
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(v) (Against the accused Josef Albert Andreas Gmeiner, Walter Herberg, 
Otto Preiss and Heinrich Boschert): Committing a war crime in 
that they in the vicinity of Natzweiler, occupied France, on or about 
31st March, 1944, when members of the Karlsruhe Gestapo, in viola¬ 
tion of the laws and usages of war, were concerned in the killing of 
Flying Officer D. H. Cochran. Royal Air Force, a prisoner of war. 

(vi) (Against the accused Emil Weil, Eduard Geith and Johann Schneider): 
Committing a war crime in that they in the vicinity of Schweiten- 
kirchen, Germany, on or about 29th March, 1944, when members 
of the Munich Gestapo, in violation of the laws and usages of war, 
were concerned in the killing of Lieutenant H. J. Stevens and 
Lieutenant J. S. Gouws, both of the South African Air Force, 
prisoners of war. 

(vii) (Against the accused Johannes Post, Hans Kahler and Artur 
Denkmann) : Committing a war crime in that they in the vicinity 
of Roter Hahn, Germany, on or about 29th March, 1944, when 
members of the Kiel Gestapo, in violation of the laws and usages of 
war, were concerned in the killing of Squadron Leader J. Catanach, 
D.F.C., Royal Australian Air Force, Pilot Officer H. Espelid, Royal 
Air Force, Flight Lieutenant A. G. Christensen, Royal New Zealand 
Air Force, and Pilot Officer N. Fuglesang, Royal New Zealand Air 
Force, prisoners of war. 

(viii) (Against the accused Oskar Schmidt, Walter Jacobs and Wilhelm 
Struve) : Committing a war crime in that they in the vicinity of 
Roter Hahn, Germany, on or about 29th March, 1944, when members 
of the Kiel Gestapo, in violation of the laws and usages of war, were 
concerned in the killing of Pilot Officer H. Espelid, Royal Air Force, 
Flight Lieutenant A. G. Christensen, Royal New Zealand Air Force, 
and Pilot Officer N. Fuglesang, Royal New Zealand Air Force, 
prisoners of war. 

(ix) (Against the accused Erich Hermann August Zacharias) : Commit¬ 
ting a war crime in that he in the vicinity of Moravska-Ostrava, 
occupied Czechoslovakia, on or about 29th March, 1944, when a 
member of the Zlin Grenzpolizei, in violation of the laws and usages 
of war, was concerned in the killing of Flying Officer G. A. Kidder, 
Royal Canadian Air Force, and Squadron Leader T. G. Kirby- 
Green, Royal Air Force, prisoners of war. 

All the accused pleaded not guilty to the charges brought against them. 

In the Prosecution s interpretation, the first two charges were charges of 
conspiracy against all the accused jointly for participation in the killing 
of 50 Royal Air Force officers who were shot between 25th March and 13th 
April, 1944. Charges 1 and 2 were not alternative charges. In charges 3-9 
six groups of accused were each charged with the killing of one or several 
officers of the R.A.F. and Dominion Air Forces. Every accused with the 
exception of Max Wielen figures in one of these charges, no accused figures 
in more than one. 


3. THE CASE FOR THE PROSECUTION 

On the night of 24th-25th March, 1944, 80 officers of the Royal Air Force 
and other Allied Air Forces who were prisoners of war at the prisoners of 
war camp Stalag Luft III at Sagan, in Silesia, escaped from that camp 
through an underground tunnel. The escape had been carefully planned 
and the officers, furnished with partly civilian clothes and false papers, fanned 
out in all directions in an effort to reach the borders of the Reich, mainly 
France and Belgium in the west, Czechoslovakia in the south and Denmark 
in the north. 80 officers escaped from the camp through an underground 
tunnel. Four were recaptured shortly afterwards in the vicinity of the camp, 
76 got away. Only 3 of these 76 reached home safely. 15 were returned to 
Stalag Luft III and 50 were shot by the Gestapo and of the remaining 8, 

4 were sent to a concentration camp, 3 were held by the Gestapo headquarters 
in Czechoslovakia, and of one, the witness had not heard anything at all. 

The German authorities were perturbed by the escape, and the Head of 
the Criminal Police at Breslau, in whose area it had occurred, ordered a 
“ Grossfahndung ” in accordance with the regulations on important escapes. 
This was a nation-wide hue and cry and meant that every policeman and 
quasi-policeman in Germany and occupied Europe had the task of looking 
for the escaped officers, whose photographs were published in the German 
Police Gazette. On 26th March the news of the escape reached Hitler at 
Berchtesgarten and after consultations with Goering, Keitel and Himmler, 
he gave the verbal order that “ more than half of the escapees ” were to be 
shot. The order was eventually issued from the R.S.H.A. (Reichs-Sicherheits- 
Haupt-Amt, the German Central Security Office), by teleprint to the various 
regional Gestapo headquarters which it concerned. The teleprint itself could 
not be produced, but in the recollection of the witness Mohr, who had 
repeatedly dealt with it in his department (Amt 5) at the Central Security 
Office, it read something like this : 

“ The frequent mass escapes of officer prisoners constitute a real 
danger to the security of the State. I am disappointed by the inefficient 
security measures in various prisoner of war camps. The Ftihrer has 
ordered that as a deterrent, more than half of the escaped officers will 
be shot. The recaptured officers will be handed over to Amt 4 for 
interrogation. After interrogation the officers will be transferred to 
their original camps and will be shot on the way. The reason for the 
shooting will be given as ‘ shot whilst trying to escape or shot whilst 
resisting ’ so that nothing can be proved at a future date. Prominent 
persons will be exempted. Their names will be reported to me and my 
decision will be awaited whether the same course of action will be taken.” 

The chart at page 52 illustrates the chain of command w ithin the branches 
of the Central Security Office and the way the order, once given by Himmler, 
was carried out, can be followed on this chart. It was sent by teleprint to 
all Gestapo regional headquarters through Amt 4 and to all Kripo (Criminal 
Police) regional headquarters through Amt 5. It was thus the task of the 
Kripo (Criminal Police), headed by Amt 5 at the Central Security Office, 
to apprehend the escaped officers and on recapture to select more than half 
of them to be handed over to the Gestapo “ for interrogation ”, i.e. to be 
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shot. It was the task of the Gestapo to take the escaped prisoners of war 
over from the Kripo and to carry out the shooting. As soon as the news of 
the recapture of some prisoners of war was reported by the local Kripo to 
the Central Security Office at Berlin, Amt 5 gave out orders to the Kripo 
regional headquarters to hand over these prisoners to the Gestapo and Amt 4 
gave out orders to the regional headquarters of the Gestapo to take over a 
certain number of enemy prisoners of war to be shot and to report the killing 
to Berlin. The orders were given out by teleprint to the Kripo and Gestapo 
regional offices throughout the country. 

Charges (iii)—(ix> relate to the shooting of 12 officers carried out by six 
Gesptao regional headquarters, Saarbrucken, Karlsruhe, Strasbourg, Munich, 
Kiel and Zlin frontier police. All the accused in charges (iii)—(ix) were mem¬ 
bers of the staff of these six regional headquarters, ranging from officers 
commanding down to duty drivers. Identical orders were given to these six 
regional headquarters and the execution of these orders followed the same 
pattern in each case. In every case the officer commanding received orders 
from the Central Security Office in Berlin. He then made the necessary 
arrangements for their execution. The party carrying out the shooting usually 
consisted of either the Commanding Officer himself or another officer 
detailed by the Commanding Officer to be in charge of the party, of one or 
more Gestapo officials as escort and of a driver. Those detailed were briefed 
by the Commanding Officer as to their duties and pledged to absolute 
secrecy by hand-shakes and by a reminder of the SS oath to the Fiihrer. 
They then set out at night in one or more cars to fetch the prisoners from the 
local goal where they were handed over by the Kripo. After a short drive 
the car stopped by the roadside, the excuse being always that the prisoners 
wanted to relieve nature. The place selected was always near a crematorium. 
The driver or another man remained by the car to see that no cars or passers- 
by would stop in the vicinity. The other Gestapo officials would take out 
the prisoners and kill them by shooting them in the back, usually only a 
short distance from the road. The bodies were inspected by the nearest 
doctor, who issued a death certificate, and then cremated and the urns sent 
to the Kripo regional headquarters at Breslau for onward transmission to 
Stalag Luft III, as set out in the orders. After the shooting a report was sent 
by the regional Gestapo headquarters concerned to Amt 4 saying : “ Orders 
carried out, prisoners shot whilst trying to escape ”. A few weeks afterwards 
when the German authorities had learned from a statement made by the 
British Foreign Secretary in the House of Commons that the news had leaked 
out, an official from each of the Gestapo headquarters concerned was 
summoned to Amt 4 in Berlin or received a message to the effect that their 
reports had to be re-w ritten as they were all identical. They had to be made 
“ more realistic ” and more varied because a visit from the Protecting Power 
was to be expected and the representatives of the Protecting Power would 
almost certainly want to see the scene of the shooting and would also require 
a description of what had occurred. 

Based on these facts, the prosecution alleged “ that these 18 accused 
were concerned with their masters in Berlin, General Muller and General 
Nebe and with other persons known and unknown—and, of course, that 
includes Hitler, Himmler and Kaltenbrunner—in the killing of prisoners of 
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war who had escaped from Stalag Luft III ” and that they were acting for a 
common purpose. 

So far as mens rea is concerned, the prosecutor based his case on the fact 
that owing to the “ Grossfahndung ” (the nation-wide search), notified to 
every police headquarters, all policemen in Germany must have known that 
prisoners of war were at large and that therefore the accused, being members 
of the Gestapo, could not be heard to say that they did not know' the identity 
of the prisoners they went out to kill. 

i 

The position of Max Wielen, who was officer commanding the Kripo 
regional headquarters at Breslau, differs from that of the other accused 
in that: 

(1) he was only charged with his participation in the general conspiracy 
(charges (i) and (ii» and not with participating in any of the particular 
murders (charges (iii)-(ix)); 

(2) he was the only Kripo official in the dock, all the other accused 
being members of the Gestapo ; 

(3) he was the only one among the accused who was called to Berlin 
personally and was shown the Hitler order ; 

(4) the escape occurred in his area. 36 out of the 76 officers who had 
escaped were recaptured in his area and 27 of them were handed 
over by the Kripo under his command to the Gestapo and shot. 

When informed of the mass escape from Stalag Luft III, which was in 
his police area, Wielen ordered the “ Grossfahndung ” and the central 
control of this nation-w ide search remained in his hands until its completion. 
As a result of the search nearly half of the escapees were captured in his area 
and it was therefore natural and logical that the central authorities in Berlin 
should seek his co-operation when dealing with the execution of the Hitler 
order. 

Wielen was then summoned to the RSHA, where General Nebe showed 
him the order signed by Kaltenbrunner and instructed him to put nothing 
in the way of the Gestapo carrying out their task. 

Kripo regional headquarters at Breslau w as to furnish the list of the ring¬ 
leaders of the escape to enable General Nebe to select the victims (“ more 
than half of 80, in accordance with the Hitler order ”). This list was sent 
to the RSHA by W'elen's headquarters. General Nebe selected the names of 
those to be shot to make up “ more than half” of the 80, to comply with 
Hitler's orders. He put some cards on one pile with remarks like “ He is 
still very young, he may live ” and some on another pile with remarks like 
“ He is married but has no children, it will get him ”, After Wielen's return 
from Berlin he contacted his opposite number in the Gestapo in Breslau, 
Dr. Scharpwinkel, and informed him of the Hitler order. 

At that time some of the officers recaptured in the Breslau area were 
removed from Sagan gaol to Goerlitz gaol, further away from Stalag Luft 111, 
to which they should have been returned. This was done, in the prosecution’s 
submission, to concentrate the prisoners and facilitate the handing over to the 
Gestapo of those to be shot. 
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Having seen the Hitler order and having been briefed by General Nebe, 
Widen knew that the handing over of any one of these prisoners to the 
Gestapo was tantamount to handing them to their executioner. Yet, 27 out 
of 36 were handed over, it is to be assumed on Wielen's orders, and subse¬ 
quently shot by the Gestapo. The nine officers not handed over, of whom the 
witness Wing Commander Marshall was one, were returned to Stalag 
Luft III. 

The urns containing the ashes of the murdered officers from all over 
Germany were sent to Wielen’s office. From there they were forwarded to 
Stalag Luft III with the explanation that these prisoners had been shot 
whilst attempting to escape. Widen was thus covering up the actions of the 
Gestapo. 

After the news of the shooting of the 50 R.A.F. officers had been given 
out in the House of Commons, Widen was summoned, together with 
Scharpwinkel, to a conference in Berlin with General Muller and General 
Nebe. There, the orders for the whitewashing of these shootings were 
given and the details of the faked reports were settled. In the prosecution's 
submission. Widen would not have been asked to attend this conference on 
a Top Secret matter if he had not played an important part in the earlier 
stages of the affair, looking after the Kripo side, whereas Scharpwinkel was 
looking after the Gestapo side of it. There was, in the prosecution’s submis¬ 
sion, perfect co-operation between the Gestapo and the Kripo on the top 
level at the RSHA, i.e. between General Muller and General Nebe, and it 
was an irresistible inference that unless there had also been such co-operation 
on the next lower level between regional headquarters of the Gestapo and 
Kripo, the smooth execution of the Hitler order would have been impossible. 

4. THE CASE FOR THE DEFENCE 

The defence contended that in order to prove his case the prosecutor had 
to prove : 

(i) that all the accused knew that 80 prisoners of war had escaped from 
Stalag Luft III in Sagan ; 

(ii) that all accused knew that Hitler had given the order that 50 of these 
80 prisoners of war would be shot ; 

(iii) that all accused knew that the prisoners whom they were accused of 
having killed were some of those officers who had escaped from 
Stalag Luft III ; 

(iv) that in view of this knowledge they were aware of the fact that the 
shooting of these British officers was illegal ; 

(v) that they had the power to prevent this shooting. 

To establish points (i) and (ii) the prosecution had relied mainly on two 

facts : 

(a) that in view of the nation-wide search published in the Police Gazette, 
every member of the Gestapo must have had knowledge of the escape 
of the prisoners and the Hiller order, and 

(b) on the teleprints which were sent out by the RSHA to all Gestapo 
regional headquarters. 
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As to the Police Gazette, this was a publication to facilitate the apprehen¬ 
sion of criminals or escapees. Since such apprehension was the job of the 
Kripo (Criminal Police) and not of the Gestapo, most Gestapo officials 
would not be concerned with this Gazette and therefore would not read it. 

Also, the special issue of the Gazette was published on 28th March, 1944; the I 

shooting with which the accused were charged occurred between 29th and 
30th March, 1944. Bearing in mind the state of communications in Germany 
at that time, and the constant allied bombardment, the relevant copy of the 
Police Gazette could not have reached the accused many hundreds of miles 
away from Berlin in two or three days. The prosecution’s arguments that 
every policeman or quasi-policeman in Germany must have known that there 
was a “ Grossfahndung ” on had been refuted by the witness General 
Westhoff, who stated in cross-examination that the number of prisoners who 
escaped in 1943 amounted to 4,200, and by the witness Mohr, who testified 
that 5 or 6 nation-wide searches took place in 1943 and that there had already 
been 2 or 3 such searches in 1944, previous to the one after the Stalag Luft III 
escape. Thus, these searches were such a common occurrence that the over¬ 
worked Gestapo officials did not take much notice of them. 

As to the teleprints, counsel for the defence argued that, supposing even 
that they were sent to and received by all heads of Gestapo regional head¬ 
quarters concerned, the prosecution had failed to prove that they were 
communicated to all the individuals accused by their commanding officers. 

On the contrary, the evidence produced by the prosecution showed that some 
of the accused were not informed of the teleprints, some were even deliberately 
misled about the contents of these teleprints by their commanding officers. 

The fact that the teleprints were marked “ Top Secret ’’ showed that they 
were designed for the officers commanding regional headquarters only, and 
not to be communicated to such junior officials as were some of the accused. 

The defence maintained that the prosecution had clearly failed to prove 
point (iii), i.e. that the accused were aware of the identity of the prisoners they 
were to shoot, partly because of the clothes the prisoners of war were wearing 
for purposes of camouflage, partly because of their day-long treks across 
country, causing them to look more like tramps than like British officers. 

In view of these facts, the accused assumed or believed when they were told, 
that these escapees were saboteurs, spies or enemy agents found in civilian 
clothes and that it was not only legal but necessary in the interest of German 
security to shoot them and that they therefore raised no objections when they 
were ordered to take them over from the Kripo and carry out the executions. 

The handing over of these prisoners by the Kripo to the Gestapo was not 
suspicious in itself, since interrogations dealing with foreigners, saboteurs and 
agents were outside the sphere of the Kripo and came within the proper 
field of the activities of the Gestapo. 

The defence pointed out that there was no connection between the different 
local Gestapo officers and officials in carrying out the shooting. They did 
not know of each other’s activities, e.g. the members of the Kiel Gestapo 
did not know what members of the Munich Gestapo at the other end of 
Germany were doing on 29th April, 1944, the day on which all but one of 
the alleged murders were committed. “The accused prepared nothing, 
planned nothing, plotted nothing. They had no consultations among them- 
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selves nor with their colleagues in the Kxipo. nor with their superiors in Amt 4 
in Berlin.” Thus, “ every factor was lacking from which collaboration and 
participation in a common plan or conspiracy could be deduced which would 
bear out the prosecution's contention that they were together concerned or 
that they were aiding or abetting the commission of the alleged crimes. 
The very thought that two SS Generals, Mueller and Nebe, on the one hand, 
and two simple drivers like the accused Denkmann and Struve on the other 
hand, should have planned something together is absurd and contrary to 
all principles of a dictatorship, with its strict discipline and blind obedience 
to orders ”. 

With regard to the accused Wielen, the defence pointed out that if there 
had been a conspiracy, the conspirators were Hitler and Himmler, who had 
committed suicide, Goering and Keitel and Kaltenbrunner, who had been 
sentenced to death by the International Military Tribunal at Nuremberg, 
General Mueller, who was dead, and General Nebe. who was executed 
for complicity in the attempt on Hitler's life in July, 1944. and Scharpwinkel, 
who was in Russian custody. Instead of all these, the accused Wielen was 
in the dock alone as a scapegoat. 

Referring to the case for the prosecution, point by point, the defence case 
was as follows : 

To organise a nation-wide search and to re-arrest escapees was his duty 
as a Kripo officer and was in accordance with international law. That the 
whole search and the scheme for the recapture should be centred at Breslau 
was logical in the circumstances and showed no special participation or 
eagerness on the part of Max Wielen. 

He was summoned to Berlin by his superior officer. General Nebe. The 
evidence shows that he was called not to obtain his co-operation, but to 
eliminate the possibility of his resistance. Nebe stated categorically that the 
responsibility for the execution of the Hitler order lay with the Gestapo and 
threatened Wielen with an SS court martial should he make trouble. It was 
not proved that Wielen had ever received a written order. 

As to the list of ringleaders, such a list was requested by the RSHA. It 
was compiled by the investigating Gestapo officials and only contained a 
few names. It was sent through ordinary staff channels and therefore passed 
through the regional headquarters at Breslau, but it was never a list of 
“ officers to be shot ”. The only long list of names in existence was a list of 
“ officers shot ” compiled after the execution of the 50 officers and forwarded 
to Stalag Luft III with the urns. 

Mohr's evidence proved that Nebe based his selection of the 50 officers, 
not on any list from Wielen, but on the officers’ index cards showing their 
age and family tics obtained from the Central Registry of Prisoners of War. 

On his return from Berlin. Wielen telephoned Scharpwinkel, but there 
is no evidence that he gave any orders for handing over any of the 36 prisoners 
in his area, or any of the prisoners outside his area, to the Gestapo. 
Scharpwinkel acted on the orders received from his superiors at Amt 4. The 
Gestapo fetched the officers from the prisons. Since every Gestapo official 
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could demand the handing over of prisoners from the police for interrogation 
as of right, there would have been no need to give any orders to the Kripo 
for handing the prisoners over and there was no evidence that Wielen ever 
gave such orders. 

That the urns with the ashes of the dead officers should be collected at 
Breslau regional headquarters of the Kripo for onward transmission to 
Stalag Luft III for a military burial means only that they were sent through 
ordinary staff channels and does not reflect on Wielen. 

About the conference in Berlin, the prosecution witness Mohr said : 

“ I have never been able to find out why Wielen was asked for this 
meeting at all. Our presence was absolutely useless. The whole thing 
was nothing but the chief of Amt 4 verbally giving orders to the chief 
of the Gestapo at Breslau ” and further “ Nebe said to Mueller that the 
Kripo could do nothing in this matter.” 

As to Wielen’s acts of omission : even by sacrificing his life, Wielen could 
not have prevented the shooting of these 50 officers after they had been 
ordered by Himmler and agreed to by Goering and Kietel. 

5. SUMMING UP OF THE JUDGE ADVOCATE 

The Judge Advocate advised the court to disregard the first two charges. 
He said : “ The real gravamen of the accusation against the accused apart 
from Wielen is what they did when they were present or when they were 
ordering these shootings. If they are not guilty of that, is it likely that you 
will find them guilty of the first and second charge ? In my view it is because 
the prosecution say they did what is set out in the charges (iii)-(ix), that they 
bring them into charges (i) and (ii).” 

With regard to the accused Wielen the Judge Advocate said that there 
could be no doubt that Wielen went to Berlin and there learned from his 
General. General Nebe, the contents of the Hitler order. " It is clear that 
Wielen is telling you that he did not see any way out and he goes back to 
Breslau and as far as I can see he is not going to take any steps that lie 
within his power to make the handing over of these officers to the Gestapo 
difficult.” 

The Judge Advocate pointed to an early statement made by Wielen in 
which the latter said that Amt 5 sent a copy “ for the information ” of the 
Kripo containing a list of officers who were to be shot by the Gestapo so 
that the Kripo would know about it when the officers were asked for. Wielen 
later denied this statement. The Judge Advocate said “ Gentlemen, it seems 
to me an irresistible inference that this scheme of Hitler’s to shoot secretly 
these 50 officers could not go through without the connivance and co¬ 
operation of the Kripo and the Gestapo and. Gentlemen, why should that 
cease when you come down to the lower stage of the 4 Lcitstellen (regional 
headquarters) level ’? Is it not going to be equally effective to say ' When 
we come down to the Leitstelle Breslau, we must ensure that Scharpwinkel 
and Wielen work together ? If they do not, then it won’t work smoothly 
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and there is a risk of secrecy being allowed to be interfered with and that. 
Gentlemen, as I see it, is the real case for the Prosecution.” 

6. FINDING AND SENTENCE ON CHARGES (i) AND (ii) 

The Court found all accused with the exception of Wielen not guilty of the 
first and not guilty of the second charge. 

The accused Wielen was found guilty of the first and of the second charge 
and sentenced to life imprisonment. 

7. EVIDENCE ON CHARGES (iii)-(ix) 

The essential features of the evidence are the same in all six cases : The 
receipt of the Hitler Order by the Officer Commanding the Regional Head¬ 
quarters, the orders given and the arrangements made for the execution of 
this order, and the actual shooting of the prisoners in which the accused 
participated under the leadership of the Commanding Officer himself, or 
of an officer appointed by him. A further common feature was that the prose¬ 
cution’s case rested entirely on the depositions made by the accused. The 
general line of the defence was that some of the depositions were obtained 
under duress and therefore none of them should be relied upon, In court 
the accused (with the exception of Gmciner and Schimmcl, who had only 
given orders) all admitted that they were present when the airmen were shot. 
The issues to be decided by the court, therefore, were : (I) what part the 
individual accused played in the shooting of the prisoners, and (2) whether 
they knew that the prisoners were prisoners of war. The sixth case formed an 
exception to the abovesaid, inasmuch as there was some independent evidence 
and the accused pleaded in his defence that the prisoners tried to escape 
and were shot in the attempt. 

(i) The Saarbrucken Gestapo Case (Killing of Squadron Leader Bushell , 
R.A.F., and Pilot Officer Scheidhauer, R.A.F.) 

(3rd Charge) 

Accused : Emil Schulz and Walter Breithaupt. 

Dr. Spann (now dead), who was Officer Commanding the Gestapo regional 
headquarters at Saarbrucken, received a teleprint from the RSHA on the 
night of 28th/29th March, 1944, to the effect that two British officers, who 
were in the local gaol, had to be taken out and shot. He collected for this 
purpose two members of his staff, the accused Schulz, who was on night duty, 
and the accused Breithaupt who, as the officer in charge of transport, slept 
in the room above the garage. The three men fetched the prisoners, drove 
out on to the autobahn, stopped the car there, the prisoners were taken out 
and Spann fired two shots at them from behind. Both prisoners collapsed 
and then he ordered Schulz to fire. Schulz, on his own evidence, fired twice, 
once without aiming in his excitement, and the second time delivering the 
coup de grace to the second officer who was on his knees. Breithaupt did not 
fire. The prosecutor suggested that he acted as an escort and was informed 
of the purpose of the journey by Schulz, as Schulz stated in his sworn 
deposition, whereas Breithaupt himself gave evidence to the effect that he 
only acted as a driver and only learned of the purpose of the journey from 
Dr. Spann when they arrived at the scene of the shooting. 
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(ii) The Strasbourg Gestapo Case (Killing of Flight Lieutenant Hayter, 

R.A.F.) 

(4th Charge) 

Accused : Alfred Schimmel. \ 

Schimmel was the Commanding Officer of the Gestapo regional head¬ 
quarters at Strasbourg. He was a lawyer and his rank was equivalent to that 
of Lt.-Colonel. About 6th April, 1944, some officers of the local Kripo 

brought a British officer, a prisoner of war, to his office to hand him over I 

to the Gestapo. Later in the day Schimmel received a teleprint from General 

Mueller, his superior at Amt 4, saying that the British prisoner of war handed 

over to him by the Kripo was to be shot. The teleprint then gave the essentials 

of the Hitler order. Schimmel rang up Mueller and remonstrated with him, 

but when the latter threatened him with an SS court martial, Schimmel 

gave in and detailed two of his officials, Diesner and Hilker, to take Flight 

Lieutenant Hayter out on the autobahn in the direction of Breslau and shoot 

him. Next morning they reported the execution of the order and Schimmel 

sent a teleprint to General Mueller to inform him accordingly. A few weeks 

later the report had to be re-written on General Mueller's orders, to make it 

“ more realistic ” in case there should be an enquiry by the Protecting Power. 

Schimmel had the report re-written and sent Hilker, one of the two men 
who had shot Hayter, to Amt 4 to deliver the report personally. 

Diesner and Hilker were not before the court. Of Schimmel, the Judge 
Advocate said in his summing up : “ If you detail people and make all 
arrangements and if you have the power to stop it if you like to take the risk, 
can you say that Schimmel was not concerned in the killing in a way which was 
really something more than just passing on an order ? ” 

(iii) The Karlsruhe Gestapo Case (Killing of Flying Officer Cochran. R.A.F.) 

(5th Charge) 

Accused: Josef Gmeiner, Walter Herberg, Otto Preiss and 

Heinrich Boschert. 

Gmeiner was the Commanding Officer at regional headquarters of the 
Gestapo at Karlsruhe. He was a lawyer and his rank the equivalent to 
that of Lt.-Colonel. About 31st March, 1944, he received a teleprint 
from Amt 4 ordering that the British airman held by the Karlsruhe Kripo 
was to be shot. The teleprint contained all the essential points of the Hitler 
order. Gmeiner then ordered the three men whom he had chosen to carry 
out the order to his office and told them : “ Herberg, you know all about it 
and you are responsible for seeing that the matter is carried out in the way 
that you have suggested to me. You, Boschert, will drive the car and be at 
Herberg’s disposal, and you, Preiss, will carry out the shooting ”, He then 
pledged all present to secrecy by handshakes. The shooting was carried out 
according to this plan. 

Gmeiner's defence was that he only acted as a conduit pipe passing on 
the order received from Amt 4 to Herberg. Herberg’s defence was that he 
tried to evade, but could not as it was Gmeiner’s order. Preiss’ defence was 
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that he did not know that Cochran was an escaped prisoner of war and also 
that he acted under duress. Boschert’s defence was that he was only the driver 
—though later he became Gmeiner's adjutant—and that he never even took 
his pistol out of its holster, but was turning the car round whilst Preiss shot 
the prisoner, and learned only afterwards that Cochran was a prisoner of war. 

Summing up, the Judge Advocate said : “ Gmeiner is making and checking 
over the arrangements and deciding exactly what people will do. He is not 
merely saying * do this' and leaving it to Herberg, but on his own showing 
he is allotting the tasks. There can be no doubt that Herberg was in 
charge and that Preiss shot Cochran. Whether or not Boschert was a party 
with full knowledge, is a matter which you will carefully consider later on. 

But the case for the prosecution is that they were all jointly concerned in 
this crime and that Boschert was not only a driver but was present and was 
acting as a guard and as an escort to make sure that the unfortunate officer 
was killed ”. 

(iv) The Munich Gestapo Case (Killing of Lieutenant Stevens and Lieutenant 
Gouws, S.A.A.F.) 

(6th Charge) 

Accused : Emil Weil. Eduard Geith and Johan Schneider. 

Schaefer, the Commanding Officer of the Gestapo regional headquarters 
at Munich, received a teleprint with the Hitler order on the night of 29th 
March. It was after duly hours, and he sent his car to collect some of his 
staff. The car returned with his second in command. Schcrmer, as well as 
Geith and Schneider. They were joined by Weil, who was the duty officer. 

Al ter a short conference with his second in command, Schaefer summoned the 
others and explained to them that on orders from the RSHA two captured 1 

British prisoners held at Kripo headquarters were to be shot. He briefed 
them in accordance with the Hitler order. It was decided that Schneider, 
who had a tommy gun, should do the shooting and that Schermer should be 
in charge of the party. All participants were pledged to secrecy by hand¬ 
shakes. The order was executed according to the plan. Schneider shot both 
prisoners near the autobahn when ordered to do so by Schermer. Geith and 
Weil stood by. Schermer, the second in command of the headquarters, was 
not before the court. Schneider’s defence was that he thought the two 
prisoners were looters and desperadoes. Geith's defence was that he did not 
hear the orders given by Schaefer at the conference. Weil, whilst admitting 
that he heard Schaefer’s orders at the conference, thought that the prisoners 
had been tried by a tribunal and convicted. 

(v) The Kiel Gestapo Case (Killing of Pilot Officer Espelid, R.A.F., 

Flight Lieutenant Christensen , R.N.Z.A.F., Pilot Officer Fuglesang, 
R.N.Z.A.F., and Squadron Leader Catanach , D.F.C., R.A.A.F.) 

(7th and 8th Charge) 

Accused : Johannes Post. Hans Kahler and Artur Denkmann 
(7th charge); Oskar Schmidt. Walter Jacobs and Wilhelm Struve I 

(8th charge). 


Fritz Schmidt was the Officer Commanding the regional headquarters of 
the Gestapo at Kiel. On 29th March, 1944, he summoned the six accused 
to his office at the headquarters and told them : “ l have to acquaint you 
with a Top Secret matter. It is an order from the Fiihrer. Four prisoners, who 
are with the Kripo at Flensburg, will be shot at a place determined by me. 
They are enemy agents who were condemned to death and have tried to 
escape to Denmark. You, Major Post, will go to Flensburg and interrogate 
the prisoners. It is not expected that they will make any statement. You will 
leave Flensburg by car and shoot them at a pre-arranged spot. Oskar 
Schmidt will see that the cremation is carried out and all formalities complied 
with. For the firing, service pistols will be used, but you will shoot from 
behind between the shoulders. If, contrary to expectations, an escape should 
be made, service rifle will be used as pistols will not be sufficient. Kahler, 
you get a rifle and ammunition. The drivers will keep the road clear of curious 
passers-by. Post, you will be officer in charge and will be responsible for 
seeing that the orders are carried out in the way which I have indicated ". 

No special task was allotted to Jacobs. The party set off to Flensburg and 
shortly interrogated the four prisoners there ; Post ordered that each member 
of the party was to shoot the prisoner he interrogated. When they left Flens¬ 
burg, Post and Kahler were in one car driven by Denkmann, with Catanach 
as the only prisoner. During the journey this car got separated from the 
other and arrived at the pre-arranged place first. Catanach was taken out, 
led through a gate into a field and shot. Post stated that Kahler’s rifle misfired, 
and he had to give the prisoner the coup de grace himself, whereas Kahler 
denied having fired at all. Denkmann stood by the car. 

Then the other car arrived with the second party, of which Oskar Schmidt 
was in charge, with Jacobs as an escort and Struve as a driver, and with the 
remaining three prisoners. Post was waiting for them at the gate. The three 
prisoners were led into the same field and shot. Post and Jacobs admitted 
having fired the shots at them, and Post stated that Oskar Schmidt also fired, 
but Schmidt denied this. Struve the driver remained with his car. Then they 
all drove back and Post reported to the Commanding Officer. At some later 
date the report had to be re-written and it was suggested by the Commanding 
Officer and Post that the report should say that Denkmann and Struve shot 
one prisoner each as they tried to run away, but both were indignant and 
refused to sign. The defence of Post and Jacobs was that they were misled 
by their Commanding Officer as to the identity of the airmen and thought 
they were spies and saboteurs. They admitted, however, that when Catanach 
was interrogated he stated that he had been in the R.A.F. Kahler’s defence 
was that he hung back as Post and the prisoner left the car and never fired at 
all. Oskar Schmidt gave evidence to the effect that he never fired and that he 
was reported by Post to the Commanding Officer for failing to obey orders 
and was rebuked. The defence of the two drivers, Denkmann and Struve, 
was that they were conscripted into the Gestapo and were not members of it, 
and that they had nothing to do with the whole affair and were merely driving 
their cars. Struve admitted having been at the Commanding Officer's con¬ 
ference whereas Denkmann was the only one of the six accused who denied 
taking part in the conference. The Judge Advocate, summing up, said ; 
“ If people are all present, aiding and abetting one another to carry out a 
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crime they knew was going to be committed, they are taking their respective 
parts in carrying it out, whether it be to shoot or whether it is to keep off 
other people or act as an escort whilst these people were shot, they are all in 
law equally guilty of committing that offence, though their individual 
responsibility with regard to punishment may vary 

(vi) The Case of the Zlin Frontier Police (Killing of Flying Officer Kidder, 
R.C.A.F ., and Squadron Leader Kirby-Green, R.A.F.) 

(9th Charge) 

Accused : Erich Zacharias 

Ziegler, the Officer Commanding the Zlin Frontier Police, summoned 
the accused Zacharias and one Kniippelberg to his office on 29th March, 1944, 
and told them that two British officers had been caught in the neighbourhood. 

Then the evidence by the accused differs from the evidence for the pro¬ 
secution. The prosecution relied on a deposition made by Zacharias and 
on an affidavit sworn by a man called Kiowsky, who was their driver, 
according to which Ziegler told Zacharias and Kniippelberg that the two 
prisoners were British officers and prisoners of war and were to be shot on 
orders from Berlin, and that Kniippelberg and his driver were to take one 
prisoner out in their car, and Zacharias and his driver Kiowsky were to take 
the other prisoner in their car and that both prisoners were to be shot. 

The defence maintained that Zacharias' deposition was not a voluntary 
statement, but was made under duress and that Kiowsky’s affidavit could not 
be relied upon as he was really an accomplice who had been charged with 
murder and tried by the Czech Government. The court should therefore rely 
on Zacharias' evidence in the witness box, which was to the effect that the 
Commanding Officer told them that the two officers were saboteurs and 
spies, and had to be shot on orders from Berlin, and that, however, they did 
not have to carry out this order since the two officers made a determined 
attempt to escape, so that he and Kiowsky had to shoot them in carrying 
out their duty as a military escort. 

The Judge Advocate, in his summing up, pointed out that it was a matter 
for the court to decide whether the statement was a voluntary one, and also 
what weight to attach to the statement of the driver Kiowsky, who could 
not be cross examined. If the court came to the conclusion that both carried 
no weight, they would have to consider whether the story of Zacharias in 
the witness box was plausible or whether it should be disbelieved. 

8. FINDINGS ON CHARGES (iii)-(ix) 

All accused (with the exception of Wielen) were found guilty of the charges 
(iii)-(ix) brought against them. 

9. SENTENCES ON CHARGES (iii)-(ix) 

Emil Schulz, Walter Breithaupt (3rd charge), Alfred Sehimmel (4th charge), 
Josef Gmeiner, Walter Herberg, Otto Preiss (5th charge), Emil Weil, Eduard 
Geith, Johan Schneider (6th charge), Johannes Post, Hans Kahler (7th 
charge), Oskar Schmidt, Waller Jacobs (8th charge) and Erich Zacharias (9th 
charge) were sentenced to death by hanging. Heinrich Boschert (5th charge) 
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was sentenced to death by hanging, his sentence, however, was commuted 
to life imprisonment by the Confirming Officer. 

Artur Denkmann (7th charge) and Wilhelm Struve (8th charge) were 
sentenced to 10 years' imprisonment. 

B. NOTES ON THE CASE 

1. THE JOINT CHARGES 

The Prosecutor alleged that all 18 accused had joined in a general con¬ 
spiracy to kill 50 officers.! 1 ) He rested his case on the notoriety of the Sagan 
escape in view of the nation-wide hue and cry, on the publication of it in the 
Police Gazette and on the uniformity of the orders received by the various 
Commanding Officers of the regional headquarters. The two main argu¬ 
ments for the defence were a legal and a factual one (i) that there could be no 
conspiracy between military superiors and their subordinates, and (ii) that 
there was no evidence of any connection between the accused or of any 
co-operation between their various regional headquarters. 

The Judge Advocate did not deal with these arguments or give any reason 
for his advice to the court to disregard the first two charges, but it is clear 
that the first argument is not sound. This argument was rejected in the 
Nuremberg judgment when dealing with the conspiracy between major war 
criminals : 

“ The argument that such common planning cannot exist when there 
is a complete dictatorship is unsound. The plan, in the execution of 
which a number of persons participated, is still a plan even though 
conceived by only one of them, and those who executed the plan do not 
avoid responsibility by saying that they acted under the direction of the 
man who conceived it.” (*) 

As to the second argument, it seems that the court found that though 
there was evidence that the members of every group of accused were together 
concerned in the killing of the officers handed over to them, and were therefore 
guilty of one of the charges (iiiHix), there was not enough evidence beyond 
that to show that they knew what had been planned in Berlin or what was 
happening outside their region and therefore, a fortiori, not enough evidence 
that they were together concerned in the killing of 50 out of the 80 escaped 
officers. 

In the case of Max Wielen, unlike that of the other 17 accused, there was 
evidence of his participation both in the preparation and in the concealment 
of the crime. It seems that, basing its conclusions on this additional evidence 
which was not available against the other accused, the court found him guilty 
of being concerned, together with Generals Nebe and Mueller, in the killing 
of the 50 officers. 

(‘) It should be noted that none of the charges in this trial were charges of conspiracy 
as such. It is worth recalling that in his summing up in the trial of Georg Tyroit and 
others, before a British Military Court, Hclmstedt. Germany, from 20th May-24th June. 
1946, the Judge Advocate said that : “ There is nothing magic about a joint charge except 
that it enables you to try more than one person at one time. . . ." 

(•) British Command Paper. Cmd. 6964, p. 43. 
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Regarding charges (iii)-(ix), the Judge Advocate thus defined the term 
“ concerned in the killing ” : “I do not think the prosecution can ask you to 
consider a case of a minor official w ho was concerned with some administra¬ 
tive matter. What they had in mind is that the persons concerned must have 
been part of the machine doing some duty, carrying out some performance 
which went on directly to achieve the killing, that it had some real bearing 
on the killing, would not have been so effective or been done so expeditiously 
if that person had not contributed his willing aid.” 

By finding the accused Schimme! and Gmeiner guilty, the court indicated 
that being “ concerned in the killing ” does not necessarily require the 
presence of the accused on the scene of the crime, since both Schimmel and 
Gmeiner gave instructions to their subordinates but were not present at the 
shooting. This has been held by the courts in previous war crimes trials.( l ) 

The degree of participation may vary within the term “ concerned in the 
killing.” Whereas all participants were found guilty whether they had given 
the order or fired the fatal shot themselves or acted as an escort or kept off 
the public, the prominence of the part they played found expression in the 
sentences. Whereas the Commanding Officer who gave the order and the men 
who fired the shots or acted as escorts were sentenced to death, the two drivers, 
Struve and Denkmann, were sentenced to imprisonment for 10 years.( 2 ) 

2. THE PLEA OF SUPERIOR ORDERS 

This defence was relied on by all accused in view of the order from Hitler. 
It was also relied upon by some of the junior ranks amongst the accused, 
who pleaded that they acted under orders from their Commanding Officers. 
The defence quoted paragraph 47 of the German Military Penal Code : 

“ If in the execution of an order relating to service matters the penal 
law is violated, the Commanding Officer is solely responsible. Neverthe¬ 
less, the subordinate obeying the order is subject to a penalty as an 
accomplice : (l) if he transgressed the order given, (2) if he knew that 
the order of the Commanding Officer concerned an action, the purpose 
of which was to commit a general or a military crime or misdemeanour.” 

Counsel argued that paragraph 47, sub-paragraph (2), required positive 
knowledge of the illegality of the order on the part of the accused, and that 
the accused in this case had no such positive knowledge, though they may 
have had doubts as to the legality of the order. 

The Judge Advocate, after quoting extensively from Professor Lauterpachl's 
article in the British Year Book of Internationa! Law , 1944, read paragraph 433 
of Chapter 14 of the Manual of Military Law ; ( l ) and with regard to the 
last sentence of that paragraph that the accused could not escape liability 
“ if in obedience to a command they committed acts which both violated 
unchallenged rules of warfare and outraged the general sentiment of 

(‘) See for instance Volume V of this series, pp. 45-53. 

(=J For a similar case on degrees or participation, see the Almelo Trial, Volume I, p. 43. 

( a ) See Volume I, p. 18. 
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humanity ”, the Judge Advocate said : “ I think there can be no doubt 

apart from any other matter, that none of the accused in this case would be 
outside those concluding words, if he really knew that he was taking part in 
the killing of recaptured prisoners of war who had done nothing else but 
escape.” (*) 

This case seems to furnish a practical illustration of the contention that 
if any other interpretation of the plea of superior orders were to prevail 
only a very small number of high ranking persons, if anyone at all, could be 
punished for flagrant breaches of international law. Since the orders for 
the killing in this case were given by the Head of the State himself, only he 
could have been punished for the murder of the 50 officers. 

3. THE PLEA OF DURESS 

Counsel for the defence submitted that to support a plea of duress the 
threat need not be immediate but may be one of future injury. Counsel 
quoted a case before the German High Court (R.G.E. 66, page 98) where two 
defendants charged with perjury pleaded that before giving evidence in 
criminal proceedings against a political organisation, they had been threatened 
by the members of that organisation with serious physical injury at some 
future date if they told the truth. The plea was successful and the two accused 
were acquitted. 

The Prosecutor in his closing address quoted paragraph 10, Chapter 7, 
of the Manual of Military Law : 

“An act may also be excused if committed by a person acting in 
subjection to the power of others providing that he is compelled to act as 
he does by threats of death or serious physical injury continued during 
the whole time that he so acts and that the part taken by him in the 
unlawful act or acts is throughout strictly a subordinate part.” 

He argued that with the exception of the two drivers it could not be said 
that any of the accused had played a strictly subordinate part. 

The Judge Advocate, quoting from Archbold's Criminal Pleadings (1943 
Edition, page 19), said : “ The same principle which excuses those who have 
no mental will in the prepetration of offences protects from the punishment 
of the law those who commit crimes in subjection to the power of others and 
not as a result of an uncontrolled free action proceeding from themselves. 
But if a merely moral force is used as threats, duress of imprisonment, or 
even an assault to the peril of his life in order to compel the accused to kill, 
this is no excuse in law.” 

4. THE LLANDOVERY CASTLE CASE 

In this trial, as well as in many other war crimes trials (*) the decision 
in the above case was quoted, both by the Prosecutor and by the defence. 

The case was cited by the prosecution to support the proposition that 
the plea of superior orders provides no excuse in international law, but 

(>) As to the defence of Superior Orders generally, sec p 24, note 2. 

(*) See also Volume I. p. 19 ; Volume II, pp. 106 and 107. 
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Regarding charges (iii)-(ix), the Judge Advocate thus defined the term 
“ concerned in the killing ” : “I do not think the prosecution can ask you to 
consider a case of a minor official who was concerned with some administra¬ 
tive matter. What they had in mind is that the persons concerned must have 
been part of the machine doing some duty, carrying out some performance 
which went on directly to achieve the killing, that it had some real bearing 
on the killing, w ould not have been so effective or been done so expeditiously 
if that person had not contributed his willing aid.” 

By finding the accused Schimmel and Gmeiner guilty, the court indicated 
that being “ concerned in the killing ” does not necessarily require the 
presence of the accused on the scene of the crime, since both Schimmel and 
Gmeiner gave instructions to their subordinates but were not present at the 
shooting. This has been held by the courts in previous war crimes trials.(*) 

The degree of participation may vary within the term “ concerned in the 
killing.” Whereas all participants were found guilty whether they had given 
the order or fired the fatal shot themselves or acted as an escort or kept off 
the public, the prominence of the part they played found expression in the 
sentences. Whereas the Commanding Officer who gave the order and the men 
who fired the shots or acted as escorts were sentenced to death, the two drivers, 
Struve and Denkmann, were sentenced to imprisonment for 10 years.( 2 ) 


2. THE PLEA OF SUPERIOR ORDERS 

This defence was relied on by all accused in view of the order from Hitler. 
It was also relied upon by some of the junior ranks amongst the accused, 
who pleaded that they acted under orders from their Commanding Officers. 
The defence quoted paragraph 47 of the German Military Penal Code : 

“ If in the execution of an order relating to service matters the penal 
law is violated, the Commanding Officer is solely responsible. Neverthe¬ 
less, the subordinate obeying the order is subject to a penalty as an 
accomplice : (1) if he transgressed the order given, (2) if he knew that 
the order of the Commanding Officer concerned an action, the purpose 
of which was to commit a general or a military crime or misdemeanour.” 

Counsel argued that paragraph 47, sub-paragraph (2), required positive 
knowledge of the illegality of the order on the part of the accused, and that 
the accused in this case had no such positive knowledge, though they may 
have had doubts as to the legality of the order. 

The Judge Advocate, after quoting extensively from Professor Lauterpacht's 
article in the British Year Book of International Law , 1944, read paragraph 433 
of Chapter 14 of the Manual of Military Law ;(‘) and with regard to the 
last sentence of that paragraph that the accused could not escape liability 
“ if in obedience to a command they committed acts which both violated 
unchallenged rules of warfare and outraged the general sentiment of 


(') See for instance Volume V of this series, pp. 45-53. 

(’) For a similar case on degrees of participation, see the Atmelo Trial , Volume I, p. 43. 
( J ) See Volume 1, p. 18. 
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humanity ”, the Judge Advocate said : ” I think there can be no doubt 
apart from any other matter, that none of the accused in this case would be 
outside those concluding words, if he really knew that he was taking part in 
the killing of recaptured prisoners of war who had done nothing else but 
escape.” (*) 

This case seems to furnish a practical illustration of the contention that 
if any other interpretation of the plea of superior orders were to prevail 
only a very small number of high ranking persons, if anyone at all, could be 
punished for flagrant breaches of international law. Since the orders for 
the killing in this case were given by the Head of the State himself, only he 
could have been punished for the murder of the 50 officers. 

3. THE PLEA OF DURESS 

Counsel for the defence submitted that to support a plea of duress the 
threat need not be immediate but may be one of future injury. Counsel 
quoted a case before the German High Court (R.G.E. 66, page 98) where two 
defendants charged with perjury pleaded that before giving evidence in 
criminal proceedings against a political organisation, they had been threatened 
by the members of that organisation with serious physical injury at some 
future date if they told the truth. The plea was successful and the two accused 
were acquitted. 

The Prosecutor in his closing address quoted paragraph 10, Chapter 7. 
of the Manual of Military Law : 

“An act may also be excused if committed by a person acting in 
subjection to the power of others providing that he is compelled to act as 
he does by threats of death or serious physical injury continued during 
the whole time that he so acts and that the part taken by him in the 
unlawful act or acts is throughout strictly a subordinate part.” 

He argued that with the exception of the two drivers it could not be said 
that any of the accused had played a strictly subordinate part. 

The Judge Advocate, quoting from Archbold's Criminal Pleadings (1943 
Edition, page 19), said : “ The same principle which excuses those who have 
no mental will in the prepetration of offences protects from the punishment 
of the law those who commit crimes in subjection to the power of others and 
not as a result of an uncontrolled free action proceeding from themselves. 
But if a merely moral force is used as threats, duress of imprisonment, or 
even an assault to the peril of his life in order to compel the accused to kill, 
this is no excuse in law.” 

4. THE LLANDOVERY CASTLE CASE 

In this trial, as well as in many other war crimes trials (-) the decision 
in the above case was quoted, both by the Prosecutor and by the defence. 

The case was cited by the prosecution to support the proposition that 
the plea of superior orders provides no excuse in international law, but 

P) As to the defence of Superior Orders generally, see p. 24, note 2. 

(») See also Volume I. p. 19 ; Volume II, pp. 106 and 107. 
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only goes to mitigation of punishment. The defence tried to distinguish the 
Llandovery Castle Case by saying that in that case the court found “ as a 
fact” that the accused were fully aware that the firing on survivors by a 
U-boat was a crime, and therefore the court held that they were responsible 
under paragraph 47/2 of the German Military Penal Code. If, however, the 
accused, as in the Stalag Luft Ml case, had no such positive knowledge of the 
criminality of their action, they must be acquitted. 

It may thus prove useful to analyse shortly the judgment in the Llandovery 
Castle Case which was tried before the German Supreme Court at Leipzig in 
July, 1921. The judgment is in its entirety based on German municipal law. 

(i) The Facts 

The “ Llandovery Castle ” was a British hospital ship which was sunk 
by a German submarine. The submarine commander, in an attempt to 
eliminate all traces of the sinking, gave orders to fire on the life boats. All 
persons in two of the three lifeboats were killed. The Commander, Patzig, 
was not on trial, the two accused being both lieutenants on board the 
submarine. 

(ii) The Plea of Superior Orders 

The court, applying paragraph 47 of the German Military Penal Code,(') 
said in its judgment : “ Patzig’s order does not free the accused from guilt. 
It is true that according to paragraph 47 of the German Military Penal Code , 
if the execution of an order in the ordinary course of duty involves such a 
violation of the law as is punishable the superior officer issuing such an order 
is alone responsible. According to sub-paragraph (2), however, a subordinate 
obeying such an order is liable to punishment if it was known to him that 
the order of his superior involved the infringement of civil or military law. 
This applies in the case of the accused. It is certainly to be urged in favour 
of the military subordinates that they are under no obligation to question 
the order of a superior officer and they can count upon its legality, but no 
such confidence can be held to exist if such an order is universally known to 
everybody, including also the accused, to be without any doubt whatever 
against the law. This happens only in rare and exceptional cases, but this 
case was precisely one of them for in the present instance it was perfectly 
clear to the accused that killing defenceless people in the lifeboats could be 
nothing else but a breach of the law.” 

“ In estimating the punishment, it is in the first place to be borne in mind 
that the principal guilt rests with the commander, Patzig, under whose orders 
the accused acted. They should certainly have refused to obey the order. 
This would have required a specially high degree of resolution. This justifies 
the recognition of mitigating circumstances in determining the punishment 
under paragraphs 213, 49 and 244 of the State Penal Code. A severe sentence 
must, however, be passed ”. 

(iii) Absence of Mens Rea as a Defence 

The court pointed out that any violation of the law of nations in warfare 
is a punishable offence, so far as in general a penalty is attached to the deed. 

(') See p. 46. 
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The killing of enemies in war is in accordance with the will of the State that 
makes war (whose laws as to the legality or illegality on the question of killing 
are decisive) only insofar as such killing is in accordance with the conditions 
and limitations imposed by the law of nations. The fact that his deed is a 
violation of international law, must be well known to the doer,apart from acts 
of carelessness in which careless ignorance is a sufficient excuse. In examining 
the question of the existence of this knowledge, the ambiguity of many of the 
rules of international law, as well as the actual circumstances of the case, 
must be borne in mind because in war time decisions of great importance 
have frequently to be made on very insufficient information. This con¬ 
sideration, however, cannot be applied to the case at present before the 
court. The rule of international law which is here involved is simple and is 
universally known. 

(iv) The Defence of Duress 

This defence was rejected in the judgment in the following words : “ The 
defence finally points out that the accused must have considered that Patzig 
would have enforced his orders, weapon in hand, if they had not obe .-d 
them. This possibility is rejected. If Patzig had been faced by a refusal on 
the part of his subordinates he would have been compelled to desist from 
his purpose as then it would have been impossible for him to attain his object, 
the concealment of the torpedoing of the ‘ Llandovery Castle.’ This was 
quite well known to the accused who had witnessed the affair. From the 
point of view of necessity (paragraph 52 of the Penal Code) they could not 
then claim to be acquitted.” 

It would seem therefore that the decision supports two propositions : 
(1) that according to German law the maxim Respondeat superior does not 
apply to cases where the order involves the violation of a rule of international 
law, if that rule is “ simple and universally known ” ; (2) that the plea of 
duress or necessity will not succeed if the accused, by refusing the orders of 
his superior officer could have forced him to desist from his illegal purpose. 

The first proposition shows that on the question of superior orders German 
law is roughly in line with international law as conceived in other countries, 
and thus serves to refute the argument put forward by several counsel in 
the Stalag Luft III case that by applying paragraph 443 of the British Manual 
of Military Law , British Military Courts apply ex post facto legislation, if 
there were indeed any force in this argument at all, in view of the fact that 
the Manual of Military Law is not a legislative instrument, but a War Office 
publication intended to acquaint army officers with those branches of the 
law with which they may have to deal in the execution of their duty. 

The second proposition seems to be a valuable one. The judgment leaves 
the question open whether in a case where the military superior forces the 
military subordinate at pistol point to obey his illegal orders, the combined 
defences of superior orders and duress would avail the accused. But the court 
made it clear that these two defences will not avail the accused if no such 
threat has actually been uttered and where the accused by refusing the illegal 
order could have frustrated the intention of his superior officer to keep the 
crime that has been or is about to be committed secret. This secrecy and the 
absence of actual threats from essential elements of most cases of clandestine 
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killings of prisoners of war or enemy civilians on orders of a higher authority 
which so frequently are the subject of trials before military courts^ 1 ) It 
would appear from the judgment in this case that also acording to German 
law—not only according to English law—the defence of duress does not avail 
the accused in such cases. 

5. THE DEFENCE OF LEGALITY UNDER MUNICIPAL LAW : THE CONFLICT 

BETWEEN MUNICIPAL LAW AND INTERNATIONAL LAW. 

The defence argued that according to the law prevailing at the time of 
the offence in Germany, any order emanating from the Head of the State 
was a legal order. Disobeying this Hitler order would have been a criminal 
offence according to German law. On the other hand, obeying the order 
was an offence according to international law. International law must not 
place the subject in an insoluable dilemma where he has only two possible 
courses of action, both of which are criminal, thus leaving him no “ way out 
In order to be able to say that a person has committed an offence, there must 
be an alternative course open to him which does not constitute an offence. 
Some writers, according to counsel, take the view that in any conflict between 
municipal law and international law, municipal law is supreme and commands 
the undivided loyalty of all citizens, but—whatever view is taken of this 
question—in the sphere of criminal law, the individual must be protected 
and a man who has no “ way out" cannot be punished. 

The Judge Advocate did not deal with this argument and the court by 
finding all accused guilty, obviously held it invalid. It would seem that 
whatever view is taken once the conflict between municipal and international 
law arises, the main weakness of the argument lies in the fact that one of 
its premises, i.e. that the action of the accused were legal under German law, 
is very doubtful. Though some of the philosophers and propagandists of 
Hitler Germany insisted that the Fuhrer's word was law, there does not 
seem to be any statute or decree—and there was no evidence produced in 
this trial—to the effect that a spoken command of the Head of the State 
had legal force or, as some counsel suggested, could replace the finding and 
sentence of a court of law. Assuming the legality under municipal law was 
established, the trend of legal opinion is that international law must prevail 
over municipal law and courts in recent years have treated this defence in 
a way similar to that of superior orders.f 2 ) 

6. the absence of Mens Rea as a defence 

This defence was raised in two different ways : (1) amounting to a mistake 
of law, i.e. the defendants were not aware of the illegality of their action. 
In a case like this the maxim ignorantia iuris non excusat certainly applies. 

(‘) Sec Almelo Trial. Volume I. p. 35 ; Jaluil Atoll Case, Volume 1. p. 21, Dreierwalde 
Case, Volume I, p. 81. 

(*) Set Volume V, pp. 22-4. Cf. for instance Article 6 of the Charter of the International 
Military Tribunal : “ The following acts or any of them are crimes coming within the 
jurisdiction of the Tribunal lor which there shall be individual responsibility . . . (c) crimes 
against humanity . . . whether or not in violation of the domestic law of the country where 
perpetrated." As to an attempt to reconcile the dilemma in which the subordinate is 
placed, see Gluck, H'ar Crimes, Their Prosecution and Punishment, pp. 155-156, and Volume 
111 of this series, p. 64. 
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Professor Lauterpacht in the British Year Book of International Law, 1944, 
page 76, says : “ No person can be allowed to plead that he was unaware 
of the prohibition of killing prisoners of war who had surrendered at dis¬ 
cretion ; ” (2) amounting to mistake of fact, i.e. the accused did not realise 
that the prisoners were prisoners of war, they thought that they were spies and 
saboteurs. The Prosecutor in his closing address said that if the court found 
that the accused acted in such a belief they should acquit them. The Prosecu¬ 
tor in this trial obviously felt confident that he had proved beyond reasonable 
doubt that the defendants knew these prisoners to be prisoners of war and 
therefore apparently to facilitate the argument, reduced it to an issue of fact: 

“ Did the defendants know or did they not know that the prisoners they 
killed were prisoners of war ? ” The implication, however, that the accused 
would have been entitled to an acquittal if they had reasonable grounds to 
believe that the persons they killed were spies or saboteurs, is not correct. 
Even a spy is entitled to a trial. In case these prisoners had been spies, 
the relevant question would have been whether they had been given a regular 
trial. It was said by the Judge Advocate in the Almelo Trial that the decisive 
question was “ whether the accused honestly believed that the men they shot 
had been tried according to law and that they therefore believed that in shoot¬ 
ing them they carried out a lawful execution ”.(*) 

The Judge Advocate, in summing up, pointed out that in this case it must 
have been obvious from the circumstances to the meanest intelligence that 
this was not a lawful execution. 

7. CIVILIANS AS WAR CRIMINALS 

Counsel for the defence argued that war crimes could only be committed 
by combatants or, in exceptional cases, by non-combatants when they 
exercise governmental functions in occupied territories. Against this argu¬ 
ment the Prosecutor quoted paragraph 441 of Chapter 14 of the Manual of 
Military Law : “ The term ‘ war crime ' is a technical expression for such an 
act of enemy soldiers and enemy civilians as may be visited by punishment 
or capture of the offenders.” 

The decision o' - the court supports the rule that anybody who commits 
a war crime can be punished by a military court, regardless of his status.(-) 

8. CORROBORATION 

Both the Prosecutor and the Judge Advocate pointed out that the pro¬ 
secution’s case was to a large extent based on the uncorroborated evidence 
of an accomplice or of accomplices and that one accused cannot corroborate 
another. Both warned the court of the danger of acting on the uncorroborated 
testimony of an accomplice, but added that the court could convict on such 
evidence if they were clearly satisfied that the evidence given was true. By so 
doing, the Judge Advocate applied mutatis mutandis . and on the plane of 
international law a rule of practice followed in English criminal courts, that 
it is the duty of the Judge to caution the jury as to the danger of conviction 

( l ) See Volume I of this series, p. 44. 

(*) For other examples see Zvklon B. Case, Volume 1, p. 103 ; Essen Lynching Case, 
Volume I, pp. 82-92. and Hadamar Trial, Volume I, pp. 46-52. 
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on the evidence of an accomplice without some corroboration in a material 
particular which connects the prisoner with the witness’s story.( l ) 

9. VOLUNTARY NATURE OF CONFESSIONS 

Counsel for the accused Zacharias objected to a deposition made by his 
client being admitted as evidence on the grounds that it was obtained by 
duress. The accused Zacharias alleged that he was put in fear of severe 
physical injury as well as struck by an interrogating officer. 

The Judge Advocate quoted Regulation 8 (i) of the Royal Warrant 
(A.0./81, ix 1945) : ”... A military court convened under these regulations 
may take into consideration any oral statement or any document appearing 
on the face of it to be authentic, provided the statement or document appears 
to the court to be of assistance in proving or disproving the charge, and 
notwithstanding such statement or document would not be admissible as 
evidence in proceedings before a Field General Court Martial.” 

He went on to say : “ In view of this, I am prepared to advise the court 
that if they are satisfied by the evidence of Lieutenant-Colonel Scotland that 
a confession was in fact made and you think to examine it will assist in proving 
or disproving the charge, against Zacharias, then you may admit it “At 
a later stage in my view, it would be proper if Zacharias wishes to do so, to 
give his version of how this confession was obtained, and when you have 
heard him, that may detract or add to the weight of the statement.” 

The decision of the court to admit Zacharias’ statement is in line with other 
decisions by military courts.!*) In practice in trials under the Royal Warrant 
the defence cannot object to the court receiving in evidence a confession by 
an accused on the grounds that it was not made voluntarily. The defence is, 
however, entitled to call evidence to prove the involuntary nature of the 
confession and it is thus left to the court to decide what weight they eventually 
place on such a confession. 


(') R. v. Baskerxille (1916), 2.K.B. 658. 

(*) See Volume III, p. 71 and Volume II, pp. 135 ff. 










ANNEX TO CASE NO. 62 

R.F.S.S. 

Chief of the S.S. — HIMMLER (Committed Suicide). 


R.S.H.A. 

• (Central Security Office). 

Chief : KALTENBRUNNER, (Sentenced to death by the International Military Tribunal). 


Officers 
Commanding : 


Amt. 4. (Dept. 4) 

(Gestapo) 

Chief : General Muller, (Believed dead) 


Amt. 5. (Dept. 5) 

(KxipoMC.I.D.i 

Chief : General Nebe (Killed after 20th July. 1444 attempt on Hitler’s life). 


Regional Headquarters : 

breIlau 

Commanding Otlicer : Max Widen 


Regional Headquarters : 


BRESLAU 

Scharpwinkel 
(in Russian Custody) 


SAARBRUCKEN 

Spann 

(dead) 


STRASBOURG 

Schimmel 

(accused) 


karlJruhe 

Gmeiner 
(accused) 
Off. i/c. Faber, 
(?) 

Off. i/c. Special 
Dept. 
Herberg 
(accused) 


MUNICH 

Schaefer 

(?) 

Off. i/c. Schemer 
(dead) 


"kIil 


Fritz Schmidt 

(?) 


Frontier Police 


ZLIN 

Ziegler 

(?) 


Officials : 




Preiss 

Weil 

Post 

Zacharias 

Schulz 

Diesner 

(accused) 

(accused) 

(accused) 

(accused) 

(accused) 

(?) 

Boschert 

Geith 

KShler 

Knuppelberg 

Breithaupt 
(accused) 
and others. 

Hilker 

(?) 

and others. 

(accused) 

(accused) 
Schneider 
(accused) 
and others. 

(accused) 

Franz Schmidt 
(accused) 

Jacob 

(accused' 

(?) 


Drivers : 


Denkmann 

(accused) 

Struve 

(accused) 


This chart shows the chain of command within the Security Police Forces. Only those Regional 
Headquarters and those officers and officials mentioned in this trial are shown. A question mark 
under a name indicates that the official is wanted but has not yet been apprehended. 
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CASE NO. 63 

TRIAL OF LIEUTENANT GENERAL KURT MAELZER 


United States Military Commission, 

Florence, Italy, 9th-14th September, 1946 

A. OUTLINE OF THE PROCEEDINGS 

(1) THE CHARGE 

The accused was charged with "... exposing prisoners of war ... in his 
custody ... to acts of violence, insults and public curiosity.” 

(2) THE EVIDENCE 

Some time in January, 1944, Field Marshal Kesselring, commander-in-chief 
of the German forces in Italy, ordered the accused who was commander of 
Rome garrison to hold a parade of several hundreds of British and American 
prisoners of war in the streets of the Italian capital. This parade, emulating 
the tradition of the triumphal marches of ancient Rome, was to be staged 
to bolster the morale of the Italian population in view of the recent allied 
landings, not very far from the capital. The accused ordered the parade 
which took place on 2nd February, 1944. 200 American prisoners of war 
were marched from the Coliseum, through the main streets of Rome under 
armed German escort. The streets were lined by forces under the control 
of the accused. The accused and his staff officers attended the parade. 
According to the Prosecution witnesses (some of whom were American 
ex-prisoners of war who had taken part in the march), the population threw 
stones and sticks at the prisoners, but, according to the defence witnesses, 
they threw cigarettes and flowers. The prosecution also alleged that when 
some of the prisoners were giving the “ victory sign ” with their fingers 
the accused ordered the guards to fire. This order, however, was not carried 
out. A film was made of the parade and a great number of photographs 
taken which appeared in the Italian press under the caption “ Anglo- 
Americans enter Rome after all . . . flanked by German bayonettes. ’ The 
accused pleaded in the main that the march was planned and ordered by 
his superiors and that his only function as commander of Rome garrison 
was to guarantee the safe conduct and security of the prisoners during the 
march, which he did. He stated that the march was to quell rumours of 
the German defeat and to quieten the population of Rome, not to scorn 
or ridicule the prisoners. 

(3) FINDINGS AND SENTENCE 

The accused was found guilty and sentenced to 10 years imprisonment. 
The sentence was reduced to three years’ imprisonment by higher military 
authority. 

B. NOTES ON THE CASE 

(1) THE CONSTITUTION OF THE COURT 

The defence pleaded that the court was improperly constituted, as the 
accused was being tried by officers of inferior rank and that this procedure 
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violated the Article of War No. 16. This Article provides “ ... In no case 
shall an officer, where it can be avoided, be tried by officers inferior to him 
in rank.” This plea was rejected by the court. 

United States Military Commission derive their jurisdiction from the 
“ Common Law of War(').” This law requires that the accused be given a 
fair trial without specifying in any way the nature of such trial. The power 
to set up a Military Commission to try war crimes is inherent in the powers 
of a commander in the field. Such Military Commission is bound by the 
rules and restrictions imposed by the sources of its authority, in this case 
these rules were the “ Regulations for the Trial of War Criminals for the 
Mediterranean Theatre ” 23rd September, 1945, circular No. 114. As these 
regulations contain no restrictions as to the composition of the court. Article 
of War 16 does not apply. 

Chief Justice Stone dealt with the question of applicability of the United 
States Articles of War to War Crimes Trials in his judgment in In re 
Yamashitap). In this case the petitioner contended that Article 25 of the 
U.S. Article of War had neen violated by the admitting of depositions in 
a capital case and Article 38 by the admitting of hearsay and opinion evidence. 
The Judgment says : " We think that neither Article 25 nor Article 38 is 
applicable to the trials of an enemy combatant by a military commission 
for violations of the law of w ar. Article 2 of the Articles of War enumerates 

‘ the persons . . . subject to these articles ’.In general, the person so 

enumerated are members of our own army and of the personnel accompanying 
the army. Enemy combatants are not included amongst them." The 
judgment points out that military commissions are authorised to try two 
classes of persons “ to one of w hich the Articles of War do, and to the 
other of which they do not, apply in such trials. ... Being of this latter class 
petitioner cannot claim the benefit of the Articles which are applicable only 
to the members of the other class." 

The Royal Warrant for the Trial of War Criminals before British Military 
Courts provides for trials by officers of equal or superior rank to that of 
the accused but does not make this compulsory. Regulation 5 says : “ If 
the accused is an officer of the naval, military or air forces of an enemy 
or ex-enemy power, the convening officer should, so far as practicable, but 
shall be under no obligation to do so( 3 ), appoint or detail as many officers as 
possible of equal or superior relative rank to the accused.” In fact many 
ex-enemy officers were tried by British and American Military Courts 
constituted of officers inferior in rank to the accused. 

(2) INFRINGEMENT OF THE GENEVA CONVENTION 

The march through Rome was a violation of Article 2, sub-paragraph 2 
of the Geneva Convention which says “ They ” (prisoners of war) “ shall 
at all times be humanely treated and protected particularly against acts of 

( l ) See Volume I, pp. 111. 

( ! > See Volume IV, pp. 45-46 of this series. 

t 1 ) Italics inserted. 
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violence, from insults and from public curiosity.” The charge was obviously 
framed in accordance with this regulation. There can be no doubt that the 
prisoners of war were exposed to public curiosity. According to the defence 
witnesses they were protected from insults and violence by the German troops 
who lined the streets. According to the prosecution witnesses, the German 
troops failed to protect them from such insults and violence. The court 
found that the accused in whose care the prisoners were at the time, and 
who had ordered and attended the march, was guilty of a war crime. 


(87288) 


E 







CASE NO. 60 

TRIAL OF LIEUTENANT-GENERAL BABA MASAO 

AUSTRALIAN MILITARY COURT, RABAUL, 

28th MAY-2ND JUNE,, 1947 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGE 

The charge alleged that the accused “ while commander of armed forces 
of Japan . . . unlawfully disregarded and failed to discharge his duty as 
a . . . commander to control the conduct of the members of his command 
whereby they committed brutal atrocities and other high crimes . . 

2. THE EVIDENCE 

The accused was General Officer Commanding the 37th Japanese Army 
in Borneo from December, 1944, until the cessation of hostilities. At the 
time when the accused assumed command of the 37th Army there were 
about a thousand British and American prisoners of war in a prisoner of 
war camp at Sandakan. These prisoners were moved from Sandakan to 
Ranau (a march of 165 miles over extremely difficult country) in two parties. 
One went in December, 1944, and the other in May, 1945. Owing to the 
very meagre rations that the prisoners had been receiving over a long period, 
their state of health in December, 1944, was very poor. The order for the 
march had been given before the accused took over command of the 37th 
Army, but the accused admitted that he was aware of the conditions of the 
prisoners and that he ordered a reconnaisance of the country through which 
the prisoners were to march. He failed to alter the orders for the march 
after this reconnaisance. During the march a great number of prisoners died 
as a result of the hardships they had had to suffer, many were severely 
ill-treated and some who could not keep up with the marching column were 
shot by the guards on orders from the officer in charge of the party, who 
was an officer subordinate to the accused. 

The accused received a report of this march early in 1945, in spite of 
which report he ordered the evacuation of the remaining 540 prisoners over 
the same route in May, 1945. This second march proved even more disastrous 
than the first. Only 183 prisoners reached Ranau and of these another 150 
died there shortly after their arrival. By the end of July, only 33 of the 
whole party were alive. They were killed on 1st August, on the orders of an 
officer who was under the command of the accused. 

With regard to the two marches the defence pleaded that the evacuation 
of the prisoner of war camp at Sandakan was an operational necessity as 
the camp was near the seashore and an allied landing was to be anticipated. 
Allied troops did in fact land there in July, 1945, after the camp had been 
evacuated. The defence also pointed out that the Japanese army were 
themselves short of food and medical supplies and many of the guards died 
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on the march as a result of the same hardships which the prisoners had 
suffered. This was not denied by the prosecution. 

The accused gave evidence of the measures he had taken to secure provisions 
and medical supplies for the second march and said that he had done his best 
to provide for the prisoners. With regard to the killing of the 33 survivors 
at Ranau on 1st August, he claimed that by that time Ranau was cut off from 
his headquarters as a result of the allied landings and that he therefore could 
no longer exercise any effective control over the officers there who had 
previously been under his command. He gave evidence that he did not hear 
of this murder until after the cessation of hostilities. 

3. THE FINDINGS AND SENTENCE 

The accused was found guilty and sentenced to death by hanging. The 
sentence was executed. 

B. NOTES ON THE CASE 

1. RESPONSIBILITY OF A COMMANDER FOR CRIMES COMMITTED BY TROOPS 

UNDER HIS COMMAND 

The abstract of evidence contained three charges.f) The first and second 
charged the accused with giving orders for the two marches in January and 
May, 1945, and the third with “ failing to discharge his duty as a commander 
to control the members of his command whereby certain of the members 
of his said command murdered a number of . . . prisoners of war.” ( 4 ) 
The Prosecutor stated in his opening address that although these three 
charges had been superseded by one overall charge against the accused 
covering the period from December, 1944, to June, 1945, “ the prosecution s 
case was based on the same facts underlying the three original charges, 
and the accused had to answer the same case no more and no less." 

With regard to the accused’s responsibility for the casualties that resulted 
from the two marches (charges 1 and 2 in the abstract of evidence) the 
prosecution could thus base their case on the fact that the accused had 
ordered these marches being aware of the prevailing conditions and must 
thus be held responsible for the natural consequences of his actions. It has 
been held in the trial of General Dostler by a United States Military Court ( 3 ) 
and in many other war crimes trials that a commander who could be shown 
to have ordered a violation of the laws and usages of war was guilty himself 
of such a violation^ 4 ). 

( l ) According to the Rules of Procedure for Australian Courts Martial a commanding 
officer must—if he decides after hearing a charge that this charge ought to be tried by a 
court martial—adjourn the case for the purpose of having the evidence reduced to writing. 
The evidence of all witnesses for and against the accused is then recorded in his presence 
and the accused can add to it his own testimony if he so wishes. This record is called 
summary of evidence or—in the case of an officer where there is no summary of evidence 
an abstract of the evidence. (Rules of Procedure 4. paras. A to H and Rule of Procedure 9A). 

(=) These three Charges in the abstract of evidence were replaced at the beginning of the 
trial by the one charge quoted on page 56. 

( 3 ) See Volume I, pp. 22-34. 

(«) For a classification of such trials and of trials where a commander was held responsible 
for violations of the laws and usages of war not ordered by him, see Volume IV of this 
series, pp. 84 ct seq. 
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With regard to the accused’s responsibility on the third charge in the 
abstract of evidence, i.e. the killing of the 33 survivors at Ranau, on 1st 
August, 1945, the position is different, as in this case there was no evidence 
that these murders had been ordered by the accused. 

The Judge Advocate said in his summing up : “ It can be argued that 
the killings were the result of the marches. Indeed, they could not have 
occurred without the movement of the prisoners but they were not, I feel, 
a natural result of these marches. It is therefore for the court to consider 
whether they were due to the failure of the accused in his duties as a com¬ 
mander.” 

The prosecution based their case on this issue on the general duty incum¬ 
bent upon a commander to control his troops and his particular duties 
vis-a-vis prisoners of war. The Prosecutor said in this closing address : 

“ 11 ,s a well-settled rule of international law that a commander of 
Armed Forces at War has a duty to control the conduct of the members 
ol his command, and that if he deliberately, or through culpable 
negligence, fails to discharge that duty, and as a result of such failure 
members of his command commit war crimes, he is guilty of a violation 
of the laws and usages of war.” 

In this case the accused had an undoubted duty to ensure that 
prisoners of war were treated in accordance with the requirements of 
international law.” 

“ ... No individual commander has any right to do what he likes 
with prisoners ot war who may for the time being be in his control. 
He has a positive legal duty to ensure that all members of his command 
treat them according to law. In view of the evidence tendered by the 
prosecution I submit that it has been proved beyond any possible 
doubt that the accused failed to discharge that duty.” 

In these circumstances the only defence open to him is that the 
failure resulted from circumstances beyond his control or from a mere 
inadvertence not amounting to culpable neglect. I submit that in view 
of the evidence such a defence is impossible." 

The Judge Advocate advised the court in his summing up that the duties 
of a commander which the accused was charged with having violated, were 
laid down in the following articles of the Hague and Geneva Conventions : 

(1) Article 1 of the Annex to the Hague Convention (1907) laying down 
as a condition which armed forces must fulfil in order to be accorded 
the rights of lawful belligerents. “ They must be commanded by a 
person responsible for his subordinates ”. 

(2) Article 4 of the same convention laying down that ”... prisoners 
of war must be humanely treated ”. 

(3) Article 2 of the Geneva Convention (1927) which says that “ prisoners 
of war are in the power of the hostile government but not in the 
individual or formations which captured them. They shall at all 
times be humanely treated and protected particularly against acts of 
violence from insults and from public curiosity.” 
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Having thus described the law upon which the duties of a commander rests, 
the Judge Advocate quoted the majority judgment delivered by Chief Justice 
Stone in In re Yamashita : “ It is evident that the conduct of military opera¬ 
tions by troops whose excesses are unrestrained by the orders or efforts of 
their commander would almost certainly result in violations which it is the 
purpose of the law of war to prevent. Its purpose to protect civilian popula¬ 
tions and prisoners of war from brutality would largely be defeated if the 
commander of an invading army could with impunity neglect to take reason¬ 
able measures for their protection. Hence the law of war presupposes that 
its violations are to be avoided through the control of the operations of war 
by commanders who are to some extent responsible for their subordinates. 

It is obvious that before finding the accused guilty of having failed in his 
duty to control his troops, a court must decide what are the duties of a 
particular commander with respect to the exercise of control over troops 
under his command. With regard to the extent of these duties, the Judge 
Advocate again quoted In re Yamashita : “ These provisions plainly impose 
on petitioner who . . . was military governor ... as well as commander 
of the Japanese forces, an affirmative duty to take such measures as were 
within his power and appropriate in the circumstances to protect prisoners 
of war and the civilian population.” 

The court, by finding the accused guilty, may have held that he did not 
“ take such measures as were within his power and appropriate in the cir¬ 
cumstances ” to protect the 33 prisoners of war who were killed by troops 
under his command. On the other hand, as the prosecution preferred only 
one charge covering three distinct sets of facts, and the finding of the court 
could therefore be supported by holding the accused responsible for either 
or both of the two marches resulting in the death of many prisoners without 
holding him responsible for the killing of the 33 prisoners at Ranau on 
1st August. 

It seems, however, from the speeches and the above quoted passage of the 
Judge Advocate’s summing up that in this case, as in other cases before 
Australian courts, the existence of the duty of a commander as outlined in 
In re Yamashita was looked upon as well established in international law. 
and the failure to discharge this duty as a war crime. No hard and fast rule 
can be said to have been established with regard to the extent of this duty, 
and future courts will have to be guided by the nature of the accused’s 
military command as well as by the strategical situation and the circumstances 
in which he had to exercise his command. These two considerations seem 
to be indicated by the Yamashita judgment in the words “ such measures 
as were within his powers and appropriate in the circumstances . (') 

In another trial before an Australian Military Court at Mortai in January, 
1946, Major-General Endo Shimichi was convicted of “ neglecting to issue 
or enforce . . . proper orders . . . to provide for the treatment of prisoners 
of war . . . held by force under his command ... by reason of which 
neglect the prisoners of war were unlawfully killed ... by forces under his 
command. ...” 

The accused pleaded that he had issued orders to treat the prisoners of 
war correctly, but that in spite of these orders nine members of the Royal 

p) italics inserted. For a report on this trial see Volume IV, of this series, pp. 1-96. 
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Australian Air Force, who were prisoners of war, were murdered by his 
troops. It seems that he was convicted of having failed to enforce the orders 
he had given. He was sentenced to five years’ imprisonment. 

Lt.-General Artachi Hatazo was convicted on a similar charge by an 
Australian Military Court at Rabaul in April, 1947, and sentenced to im¬ 
prisonment for life. Offences committed by his troops with which he was 
charged as the responsible commander included the murder of Australian 
and Chinese prisoners of war as well as the murder and ill-treatment of mem¬ 
bers of the native population of occupied territory. 

2. Mens Rea 

It appears that in cases of criminal liability of a commander for offences 
committed by his troops, mens rea may be evidenced in one of two ways : 

(a) Intention. There may be direct evidence of such intention of the 
commander if he directly participated in the crime or commanded 
it to be perpetrated (') or such intention may be inferred from 
some orders issued by him. 

(b) Criminal Negligence. This may appear as wilful negligence if the 
commander is aware of atrocities being committed by his troops 
and fails to prevent them,!*) or it may be constituted by the per¬ 
formance of a field commander’s duties with such culpable neglect 
as to display indifference as to whether or not offences are com¬ 
mitted by the troops.( 3 ) 

The Judge Advocate said in his summing up : “ In order to succeed the 
prosecution must prove . . . that war crimes were committed as a result 
of the accused’s failure to discharge his duties as a commander, either by 
deliberately failing in his duties or by culpably or wilfully disregarding them, 
not caring whether this resulted in the commission of a war crime or not.” 

3. AFFIDAVIT EVIDENCE 

It is of interest to note that all the evidence for the prosecution was 
documentary. Most of the documents handed to the court by the prose¬ 
cution were extracts from the proceedings of courts which had tried officers 
under the command of the accused general who were charged with offences 
committed as a result of his orders. The evidence for the defence was also 
mostly documentary. The accused elected to give evidence but his evidence 
consisted mainly in handing to the court a written statement of his case. 
He was not cross-examined. 

4. THE BINDING FORCE OF THE GENEVA CONVENTION 

lt was suggested by the defence that the regulations of the Geneva 
Convention did not apply to the accused as Japan was not a signatory of 
this convention. The Judge Advocate advised the court that this was 

(*) An example is the accused's responsibility for the second march (originally the 2nd 
charge in this case). 

t 1 ) An example is the first march (originally the first charge in this case). 

(’) The murder of the 33 surv ivors (originally the third charge in this case) is an example 
ot this degree of negligence. 
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immaterial “ as the law applied in this court is that of England as embodied 
in Australian law”. According to the view usually taken on this question the 
rule which forbids the ill-treatment and killing of prisoners of war is much older 
than the Geneva Convention and recognised by the usage of all civilized 
nations and that the relevant Articles of the Geneva Convention were, 
therefore, only declaratory of existing law by which the Japanese forces 
were bound, regardless of whether their government had ratified the Geneva 
Convention or not.! 1 ) 

A similar argument was put up by the defence in the trial of the major 
German war criminals by the International Military Tribunal at Nuremberg. 
In this case not the invader but the invaded country was not a signatory to 
the Geneva Convention and it was pleaded that thus the invader was not 
bound by it in his actions towards the members of the forces of the invaded 
country. The International Military Tribunal pointed out in its judgment! 2 ) 
that ”... the argument in defence of the charge with regard to the murder 
and ill-treatment of Soviet prisoners of war that the U.S.S.R. was not a 
party to the Geneva Convention is quite without foundation".(*) 


(i) in certain United States trials the prosecution put in evidence that Japan had agreed 
to abide by the Geneva Convention in its dealings with United States prisoners of war ; 
see Volume V, p. 71. 

( ! ) British Command Paper, Cmd. 6964, p. 48. 

( J ) Sec also Volume VII, pp. 43-4. 









CASE No. 65 


Trial of Tanaka Chuichi and Two Others. 

Australian Military Court at Rabaul, 

12th July, 1946 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGE 

The three accused were charged with the ill-treatment of prisoners of war. 
They were convicted and sentenced to terms of imprisonment varying from 
6 months to 2 years. 

2. THE EVIDENCE 

The evidence for the prosecution, which was entirely documentary, showed 
that the accused, who were non-commissioned officers of the Japanese 
forces guarding the prisoners, had on two occasions severely ill-treated 
them by tying them to a post and beating them with a stick until they lost 
consciousness. The beatings were administered for alleged infringements 
of camp discipline by the prisoners of war. In each case the ill-treatment 
was aggravated by the fact that the accused, after beating the prisoners, 
cut off their hair and beards and in one instance forced a prisoner to 
smoke a cigarette. The prisoners were Indians, of the Sikh religion, which 
forbids them to have their hair or beards removed or to handle tobacco. 

B. NOTES ON THE CASE 

The regulations which can be invoked to support the findings and sentences 
are the following Articles of the Geneva Convention : 

(1) Article 2 : Prisoners of war shall “ at all times be humanely treated 

and protected, particularly against acts of violence, from insults 
and public curiosity.” 

(2) Article 3 : “ Prisoners of war are entitled to respect for their persons 

and honour . . .” 

(3) Article 46, para. 3 : “ All forms of corporal punishment, confine¬ 
ment in premises not lighted by day light and in general all forms 
of cruelty whatsoever, are prohibited.” 

(4) Article 54 : Imprisonment is the most severe disciplinary punishment 
which may be inflicted on prisoners of war. 

The ill-treatment of prisoners of war has repeatedly been held to be a 
violation of the recognised laws and usages of war in general and of various 
Articles of the Geneva Convention (1929) in particular. This trial constitutes 
a novelty in so far as the court seems to have extended the protection usually 
given to prisoners of war in respect of attacks against life and limb to attacks 
on their religious feelings. 
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The following articles of the Hague and Geneva Conventions can be invoked 
as protecting the religious rights of prisoners of war : 

(1) Article 18 of the Hague Convention (1907) : 

Prisoners of war shall enjoy complete liberty in the exercise of their 
religion including attendance at the services of their own church, on 
the sole condition that they comply with the police regulations issued 
by the military authorities. 

(2) Article 16, para. 1 of the Geneva Convention (1929) : 

Prisoners of war shall be permitted complete freedom in the per¬ 
formance of their religious duties, including attendance at the services 
of their faith, on the sole condition that they comply with the routine 
and police regulations prescribed by the military authorities. 


CASE No. 66 


Trial of Franz Schonfeld and Nine Others 

British Military Court, Essen, 

June 11th-26th, 1946 

A. OUTLINE OF THE PROCEEDINGS 

Franz Schonfeld, Albert Roesener, Karl Paul Schwanz, Karl Otto 
Klingbeil, Michael Rotschopf, Karl Brendle, Hans Harders, Eugen Rafflen- 
beul, Werner Koeny and Karl Cremer were charged with committing a 
war crime in that they, “ at Tilburg, on the 9th July, 1944, in violation of 
the laws and usages of war, were concerned in the killing of” a member of 
the Royal Air Force, a member of the Royal Canadian Air Force and a 
member of the Royal Australian Air Force. All pleaded not guilty. 

Harders was shown to have been in charge of an office ( Dienststelle ) 
ol the German Security Police at’s Hertogenbosch, Holland, the purpose 
of which was to track down and suppress the Dutch Resistance Movement. 
Under his orders came one Hardegan, who was not among the accused, 
but who had been in charge of squads who went out to make arrests. Under 
Hardegan’s directions came various persons including all the remaining 
accused. 

It was shown that, on Hardegan’s orders, three cars left the Dienststelle 
building on July 9th, 1944, containing between them all of the accused 
except Schonfeld, Klingbeil. Harders and Koeny. The cars proceeded to 
a house in Tilburg, 49 Diepenstraat, which was then raided by certain 
members of the party. During the raid, the three airmen, who were in 
hiding, were shot by Rotschopf. There was no evidence that the victims 
had been armed. 

Miss Leoni van Harssel testified that she and a fellow member of the 
Dutch Resistance Movement who had been known as Aunt Coba,(') and 
who had taken into hiding the three Allied flyers, had been interned by 
the Germans, and while in internment Aunt Coba had told the witness 
that on July 9th, 1944, at about 11.15 to 11.30 a.m., she went to the door of 
Diepenstraat 49, her home, in answer to a ring. A man entered, bearing 
a weapon. She followed him into the house and saw the three pilots with 
their hands raised, being backed through the kitchen door. She could 
not follow further because other Germans had entered the house, but she 
heard shooting. 

Mr. Nico Pulskens, whose house was opposite that of Aunt Coba, stated 
that on the morning of 9th July, 1944, at about 11.0 to 11.15 a.m. he had 

(‘) The latter had died before the opening of the trial. Evidence of her statements 
was admitted in Regulation 8 (i) (a) of the Royal Warrant, which provides : “ (a) If any 
witness is dead or is unable to attend or to give evidence or is, in the opinion of the Court, 
unable so to attend without undue delay, the Court may receive secondary evidence as 
statements made by or attributable to such witness." 
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called on Aunt Coba and seen three English pilots. The latter were carrying 
no arms and were dressed in civilians clothes. Shortly afterwards he returned 
to his own house and heard shots and groans from the direction of Aunt 
Coba’s house. Looking in that direction from his own house, he saw a 
man in a blue raincoat “ threatening with a sten gun,” the shooting continued 
until the groaning of the victims ceased. He identified Rotschopf as the 
man who performed the shooting. 

Mrs. Pulskens stated that, looking from her upstairs window she saw a 
man in Aunt Coba's back yard at about 11 a.m. on 9th July, 1944, firing 
a series of shots at the already prostrate bodies of two Allied pilots, whom 
the witness had seen in Aunt Coba’s house the previous day. 

Another prosecution witness, Mr. Van Eerdewyke, identified Rotschopf 
as the man whom he had seen just after 11 a.m. on July 9th, 1944, shooting 
two persons in Aunt Coba’s back yard. The witness had seen the events 
from the upper window of the next house. Rotschopf fired perhaps a 
hundred shots and was seen to kick the victims when they were on the 
ground, critically wounded. The witness claimed to have seen more than 
two other persons in the yard, besides Rotschopf, during this time, perhaps 
three others. He saw one of the bodies afterwards and it was terribly 
maimed. 

The accused Harders claimed that he did not concern himself with the 
precise reason for any individual use of the cars belonging to the Dienststelle 
beyond making certain that the petrol was only being used for official 
purposes ; Hardegan was in charge of squads which went out to make 
arrests. 

The evidence showed that Harders was not present at the scene of the 
offence, and there was no proof that he gave any of the accused any orders 
regarding their duties in the Tilburg mission. 

Rotschopf claimed that his orders were to arrest persons of a Resistance 
group but of whom he had received no description. His instructions from 
Hardegan at Tilburg were to pass through the house and secure the back 
of it. According to his evidence, while passing through the living room 
with his sten gun under his overcoat, he saw three persons in civilian clothes 
at a table. When he reached the yard behind the house, he saw three men 
running towards him. When they ignored his shouts of Halt. Hands 
up,” he shot at them and they fell immediately. Cremer then came over 
the wall from the right, Hardegan and possibly Roesener from the left. 

Rotschopf admitted that, in his view, the three men died as a result of 
his firing. He said that he did not know that the three men were members 
of the Allied Forces and that ” We did not go there to murder them.” He 
denied backing the men into the yard and there shooting them in accordance 
with a concerted plan. He admitted that his gun was loaded when he 
entered the house but he denied that the three pilots surrendered. Rotschopf 
said : “ I saw no other way out, and I considered myself under pressure." 
Hardegan had told him that if he was attacked he should use his gun, as the 
persons to be arrested might be armed. He said he did not think that if he 
had merely pointed the gun at the men it would have stopped them. He said 
that the events all happened suddenly, and his act was done in self-defence. 
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The accused Schwanz, according to his own account, was ordered simply 
to drive the car containing Roesener, Rotschopf and the captured Dutchman, 
to Tilburg. He did not know that anyone was to be arrested until he got to 
Tilburg. 

Schwanz, according to the evidence, was the first to enter the house. Here 
he claimed to have seen three civilians and asked who they were. They gave no 
reply but rose and ran away. Schwanz stated that he then heard a call of 
“ Hands up ” and the sound of shots being fired. He became afraid and 
ran into the street where he remained with his car. 

Roesener maintained that he had questioned a Dutchman who was 
arrested in the early hours of 9th July, 1944, and that he understood from the 
answers given that in a house in Tilburg there were armed Allied airmen in 
civilian clothes. 

According to Roesener. Hardegan had ordered him to keep himself in 
readiness for arresting airmen in Tilburg. After an abortive search of one 
house in which Cremer accompanied him, he was ordered by Hardegan to 
proceed with Cremer to a house on the left of the house in front of which 
Rotschopf and Schwanz were standing, in order to guard the back yard of 
the latter building. 

He affirmed : “ We did not go to murder English flyers. There was no 
plan to murder. Upon going into the backyard of the house entered by 
himself and Cremer, Roesener claimed that he heard shots, and he then 
helped Cremer over the wall. He himself came out into the Diepenstraat 
after some minutes, and entered house No. 49 Diepenstraat where he met 
Hardegan in the back living room, who gave him the order to arrest the 
witness Van Eerdewyke and the order to inform the Dutch police in Tilburg 
that three airmen had been shot in the house No. 49 Diepenstraat while 
trying to escape, and to instruct them to take care of their transportation 
and burial. This order was carried out by Roesener. 

Cremer claimed that he was told during the journey that the object was to 
raid the headquarters of a Resistance Movement, some members of which, 
including the Dutchman in the leading car, had been captured during the 
night. 

Alter unsuccessfully searching one house, Cremer, according to his 
evidence, was ordered to enter the house next to that in which the shooting 
took place. While he was there, he heard a male voice shouting something 
like an order, and then a few shots. Roesener helped him over a wall and 
he saw Rotschopf in the next yard with three bodies which appeared to be 
dead. Rotschopf looked astonished and later explained to him that the 
three men had intended to attack him, and that this was why he shot them. 

Cremer denied shooting at any of the victims and claimed that the object 
of the mission was to make arrests. 

Raffienbeul claimed that he merely received orders from Hardegan to 
drive the third car to Tilburg. The car contained only himself. At Tilburg, 
Hardegan told him to park the car in a side street and wait until the others 
returned with the arrested people who were to be taken away in the car. He 
did so park his vehicle and waited with it until the party returned. 
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Brendle, the driver of another of the cars, claimed that he was not told the 
purpose of the mission and was merely told to follow the leading car, and 
later, on arrival at Tilburg, to watch over the Dutchman. This he did until 
the party returned. 

The evidence connecting Klingbeil with the offence proved to be very 
shadowy, as was recognised by the Judge Advocate in his summing up. There 
was also some positive evidence that in fact he was not in Tilburg on 9th 
July, 1944. 

The evidence showed that the accused Schonfeld had not in fact been in 
Tilburg on 9th July, 1944 ; nor was there any direct evidence to support the 
proposition that it was on his recommendation as a Kriminal Sekretar that 
the squad left the Dienststelle for Tilburg. 

Nor did the evidence indicate that the accused Koeny had been implicated 
in the events of 9th July, 1944, at Tilburg. 

The Defence argued that no plan to commit murder had been proved. 
The Prosecution, on the other hand, maintained that “ this was a concerted 
action to murder three British pilots, three people who were known to be 
British pilots and that they, having surrendered to the accused Rotschopf, 
were in fact murdered in accordance with the plan.” 

Much of the argument of Counsel concerned the inferences to be drawn 
from circumstantial evidence. Thus, the Defence pointed out that Rotschopt 
was a war-wounded person who was subject to fits, and who had been posted 
to the Dienststelle to perform office work. Schwanz also was primarily 
an office worker. The Defence drew the conclusion that neither could have 
been chosen for the task had it been intended to involve killing people. The 
Prosecution, on the other hand, emphasised that Rotschopf had had con¬ 
siderable experience of street fighting in Russia which would make him a 
suitable person to send on a killing mission, and that since Schwanz spoke 
fluent Dutch he could make enquiries without arousing suspicion. Again, 
the Prosecution produced evidence to show that Rotschopf s firing had been 
divided into two bursts, with a short period intervening. This would tend to 
show that the killing was intended, but the Defence claimed that it was due 
to spasmodic muscular movements to which Rotschopf was alleged to be 
subject. 

The Defence maintained that it was most unlikely that the victims would 
be led outside into the open air if the intention were to shoot them, and the 
Prosecution on their part used the fact that the victims were later cremated 
as a significant fact. 

The Judge Advocate in his review of the evidence, said that, in view of the 
nature of the duties of the accused in Holland, no particular significance 
attached to the fact that all the accused were dressed in civilian clothes or 
to the fact that they were all armed. The Court might, however, ask " in the 
light of subsequent events why Rotschopf carried a sten gun ”. 

Six of the accused were found not guilty, namely : Klingbeil, Brendle, 
Hafders, Rafflenbeul, Koeny and Schonfeld. 

Four were found guilty and sentenced to death by hanging, namely : 
Roesener, Schwanz, Rotschopf and Cremer. 

These findings and sentences were confirmed by higher military ^authority. 


<4 
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The accused Schwanz, according to his own account, was ordered simply 
to drive the car containing Roesener, Rotschopf and the captured Dutchman, 
to Tilburg. He did not know that anyone was to be arrested until he got to 
Tilburg. 

Schwanz, according to the evidence, was the first to enter the house. Here 
he claimed to have seen three civilians and asked who they were. They gave no 
reply but rose and ran away. Schwanz stated that he then heard a call of 
“ Hands up ” and the sound of shots being fired. He became afraid and 
ran into the street where he remained with his car. 

Roesener maintained that he had questioned a Dutchman who was 
arrested in the early hours of 9th July, 1944, and that he understood from the 
answers given that in a house in Tilburg there were armed Allied airmen in 
civilian clothes. 

According to Roesener. Hardegan had ordered him to keep himself in 
readiness for arresting airmen in Tilburg. After an abortive search of one 
house in which Cremer accompanied him, he was ordered by Hardegan to 
proceed with Cremer to a house on the left of the house in front of which 
Rotschopf and Schwanz were standing, in order to guard the back yard of 
the latter building. 

He affirmed : ‘ We did not go to murder English flyers. There was no 
plan to murder. Upon going into the backyard of the house entered by 
himself and Cremer. Roesener claimed that he heard shots, and he then 
helped Cremer over the wall. He himself came out into the Diepenstraat 
after some minutes, and entered house No. 49 Diepenstraat where he met 
Hardegan in the back living room, who gave him the order to arrest the 
witness Van Eerdewyke and the order to inform the Dutch police in Tilburg 
that three airmen had been shot in the house No. 49 Diepenstraat while 
trying to escape, and to instruct them to take care of their transportation 
and burial. This order was carried out by Roesener. 

Cremer claimed that he was told during the journey that the object was to 
raid the headquarters of a Resistance Movement, some members of which, 
including the Dutchman in the leading car, had been captured during the 
night. 

After unsuccessfully searching one house, Cremer, according to his 
evidence, was ordered to enter the house next to that in which the shooting 
took place. While he was there, he heard a male voice shouting something 
like an order, and then a few shots. Roesener helped him over a wall and 
he saw Rotschopf in the next yard with three bodies which appeared to be 
dead. Rotschopf looked astonished and later explained to him that the 
three men had intended to attack him, and that this was why he shot them. 

Cremer denied shooting at any of the victims and claimed that the object 
of the mission was to make arrests. 

Rafflenbeul claimed that he merely received orders from Hardegan to 
drive the third car to Tilburg. The car contained only himself. At Tilburg, 
Hardegan told him to park the car in a side street and wait until the others 
returned with the arrested people who were to be taken away in the car. He 
did so park his vehicle and waited with it until the party returned. 
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Brendle, the driver of another of the cars, claimed that he was not told the 
purpose of the mission and was merely told to follow the leading car, and 
later, on arrival at Tilburg, to watch over the Dutchman. This he did until 
the party returned. 

The evidence connecting Klingbeil with the offence proved to be very 
shadowy, as was recognised by the Judge Advocate in his summing up. There 
was also some positive evidence that in fact he was not in Tilburg on 9th 
July, 1944. 

The evidence showed that the accused Schonfeld had not in fact been in 
Tilburg on 9th July, 1944 ; nor was there any direct evidence to support the 
proposition that it was on his recommendation as a Kriminal Sekretar that 
the squad left the Dienstsielle for Tilburg. 

Nor did the evidence indicate that the accused Koeny had been implicated 
in the events of 9th July, 1944. at Tilburg. 

The Defence argued that no plan to commit murder had been proved. 
The Prosecution, on the other hand, maintained that “ this was a concerted 
action to murder three British pilots, three people who were known to be 
British pilots and that they, having surrendered to the accused Rotschopf, 
were in fact murdered in accordance with the plan.” 

Much of the argument of Counsel concerned the inferences to be drawn 
from circumstantial evidence. Thus, the Defence pointed out that Rotschopt 
was a war-wounded person who was subject to fits, and who had been posted 
to the Dienslstelle to perform office work. Schwanz also was primarily 
an office worker. The Defence drew the conclusion that neither could have 
been chosen for the task had it been intended to involve killing people. The 
Prosecution, on the other hand, emphasised that Rotschopf had had con¬ 
siderable experience of street fighting in Russia which would make him a 
suitable person to send on a killing mission, and that since Schwanz spoke 
fluent Dutch he could make enquiries without arousing suspicion. Again, 
the Prosecution produced evidence to show that Rotschopf s firing had been 
divided into two bursts, with a short period intervening. This would tend to 
show that the killing was intended, but the Defence claimed that it was due 
to spasmodic muscular movements to which Rotschopf was alleged to be 
subject. 

The Defence maintained that it was most unlikely that the victims would 
be led outside into the open air if the intention were to shoot them, and the 
Prosecution on their part used the fact that the victims were later cremated 
as a significant fact. 

The Judge Advocate in his review of the evidence, said that, in view of the 
nature of the duties of the accused in Holland, no particular significance 
attached to the fact that all the accused were dressed in civilian clothes or 
to the fact that they were all armed. The Court might, however, ask in the 
light of subsequent events why Rotschopf carried a sten gun ". ^ 

Six of the accused were found not guilty, namely : Klingbeil, Brendle, 
Hafders, Rafflenbeul, Koeny and Schonfeld. 

Four were found guilty and sentenced to death by hanging, namely : 
Roesener, Schwanz, Rotschopf and Cremer. 

These findings and sentences were confirmed by higher military ^authority. 
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B. NOTES ON THE CASE 

1. THE COMPLICITY OF ROESENER, SCHWANZ AND CREMER IN THE OFFENCE 

It was clearly established that the killings were carried out by Rotschopf 
alone, yet three others were also found guilty of being “ concerned in the 
killing This circumstance constitutes the question of major interest in the 
trial. 

Regulation 8 (ii) of the Royal Warrant, of 14th June, 1945, as amended, 
under which war crime trials by British Military Courts are held.C 1 ) was 
deemed by the Prosecutor in his opening address to be “ very relevant in 
this case.” It provides as follows : 

“ Where there is evidence that a war crime has been the result of 
concerted action upon the part of a unit or group of men, then evidence 
given upon any charge relating to that crime against any member of such 
unit or group may be received as prima facie evidence of the respon¬ 
sibility of each member of that unit or group for that crime. In any 
such case, all or any members of any such unit or group may be charged 
and tried jointly in respect of any such war crime and no application 
by any of them to be tried separately shall be allowed by the Court.” 

In his summing up the Judge Advocate stressed, however, not this rule 
of evidence, but a rule of English substantive law : 

“ In our law if several persons combine for an unlawful purpose or 
for a lawful purpose to be effected by unlawful means, and one of them, 
in carrying out the purpose, kills a man, it is murder in all who are 
present, whether they actually aid or abet or not, provided that the 
death w as caused by a member of the party in the course of his endeavours 
to effect the common object of the assembly. 

“ If the original object is lawful, and is prosecuted by lawful means, 
yet in the course of its prosecution one of the party kills a man, whilst 
those who aid and abet the killer in the act of killing may, according to 
the circumstances, be guilty of murder or manslaughter, yet the other 
persons who are present at the killing, and who do not actually aid or 
abet it, are not guilty as principals in the second degree. 

“You will therefore ask yourselves the question : What was the 
object of this assembly in or about Diepenstraat 49 ? Was it an assembly 
to commit murder, or was it an assembly to effect arrests ? If the former, 
did the members of the assembly know the purpose for which they 
were there, and if the purpose was the crime of murder, did they par¬ 
ticipate in the design to murder ? 

“ If the court take the view that the object of the visit to Diepenstraat 
49 was in its origin lawful, that is to say, to effect arrests, and was being 
carried out by lawful means, but that, in the course of its prosecution, 
Rotschopf killed the three men, but that the others did not aid or abet 
such killing, then no doubt the court would find them not guilty of the 

(*) See Volume I of this Scries, pp. 105-110. 
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charge of ‘ being concerned in the killing.' If the court were to find, 
however, that any one of them did aid and abet Rotschopf in the act of 
killing, then no doubt the court would arrive at a different finding.” 

It will be noted that the Judge Advocate pointed out that if the rule 
regarding “ common design ” were found to be applicable the others who 
were present would be guilty of murder whether or not they aided or abetted 
the offence. 

Nevertheless, the Judge Advocate went to some pains also to expound the 
law concerning parties to an offence in relation to a charge of being 
“ concerned in ” a killing. 

He began by exempting from responsibility in the present type of case 
persons whose activities related to the time after the commission of the 
offence : “ Conduct on the part of an accused subsequent to the death, 
while it may throw light on the nature of the killing and the reason for it, 
that is to say whether it was justifiable or a crime, cannot by itself be regarded 
as constituting the offence of 4 being concerned in the killing \ or any degree 
thereof.” 

The Judge Advocate then proceeded to set out the law relating to acces¬ 
sories, and aiders and abettors, as follows : 

“An Accessory before the Fact to Felony is one who, though absent 
at the time of the felony committed, doth yet procure, counsel, command 
or abet another to commit a felony. 

“ If the party is actually or constructively present when the felony 
is committed, he is an aider and abettor. It is essential, to constitute 
the offence of accessory, that the party should be absent at the time the 
offence is committed. A tacit acquiesence, or words which amount to 
a bare permission, will not be sufficient to constitute this offence. 

“ If the accessory orders or advises one crime and the principal 
intentionally commits another ; that is to say that the principal offender 
is ordered to burn a house and instead commits a larceny, a theft, the 
accessory before the fact will not be answerable in law for the theft. 
If, however, the principal commits the offence of murder upon A 
and you may think that this is important—when he has been ordered 
to commit it upon B, and he docs that by mistake, the accessory will 
be liable in respect of the murder upon A. 

“ The accessory is, however, liable for all that ensues upon the 
execution of the unlawful act commanded ; that is to say, if A commands 
B to beat C, and B beats C so that he dies, A is accessory to the murder 
of C. There must be some active proceeding on the part of the accessory, 
that is, he must procure, incite or in some other way encourage the act 
done by the principal. 

“A principal in the first degree, of whom you have already heard 
mention in this case, is one who is the actor, or actual perpetrator of 
the fact. It is not necessary that he should be actually present when 
the offence is consummated, nor, if he is present, is it necessary that 
the act should be perpetrated with his own hands. If the agent, that is 
the perpetrator, is aware of the nature of his act—even if the employer 
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is absent—he is a principal in the first degree. If the employer is present, 
the agent, that is the person who commits the act, is liable as a principal 
in the second degree. 

“ Those who are present at the commission of an offence, and aid 
and abet its commission, are principals in the second degree. 

“ The presence of a person at the scene of the crime may be actual in 
the sense that he is there, or it may be constructive. It is not necessary 
that the party should be actually present, an eye-witness or ear-witness 
of the transaction ; he is, in construction of law, present, aiding and 
abetting if, with the intention of giving assistance, he is near enough to 
afford it should occasion arise. Thus, if he is outside the house, watching, 
to prevent a surprise, or the like, whilst his companions are in the house 
committing a felony, such a constructive presence is sufficient to make 
him a principal in the second degree . . . but he must be near enough 
to give assistance. There must also be a participation in the act ; for 
even if a man is present whilst a felony is committed, if he takes no part 
in it and does not act in concert with those who commit it, he will not 
be a principal in the second degree, merely because he did not endeavour 
to prevent the felony. It is not necessary, however, to prove that the 
party actually aided in the commission of the offence ; if he watched 
for his companions in order to prevent surprise, or remained at a 
convenient distance in order to favour their escape, if necessary, or 
was in such a situation as to be able readily to come to their assistance, 
the knowledge of which was calculated to give additional confidence to 
his companions, he was, in contemplation of law, present, aiding and 
abetting.” 

Whether the principle of “ common design ” were applied or whether 
the rules regarding accessories and aiders and abettors alone were found to 
be in point, it was clear that if Rotschopf were found not guilty the other 
accused could not be found guilty. The Judge Advocate made this clear : 
“ Rotschopf, of course, is the axle upon which the wheel of this case turns. 
If Rotschopf is to be expunged from this case altogether on the basis that 
he has committed no crime then automatically it must follow that the other 
accused are equally not guilty.” Of Schwanz, Cremer and Roesener he said : 
“ Your decision in the cases of these accused must primarily depend upon 
your decision in the case of Rotschopf. If you find Rotschopf guilty, 
then you must consider whether his guilt must be shared in some degree 
by those others, who were near at hand ready to afford him assistance.” 

Of Harders, who was absent from the scene of the shooting and who was 
later found not guilty, the Judge Advocate made the following remarks : 

“ In English law, a person can be held responsible in law for the commission 
of criminal offences committed by others, if he employs them or orders 
them to act contrary to law. He would, in such circumstances, be criminally 
responsible for the crimes of his employees whether he was present or not 
at their commission. Criminal responsibility might also arise, in the case 
of a person occupying a position of authority, through culpable negligence, 
for example, if Harders had reasonable grounds for supposing that his men 
were going to indulge in committing a war crime against their opponents. 
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—whether they be Dutch Resistance opponents or Allied airmen opponents 
—and in fact they did so, and he failed to take all reasonable steps to prevent 
such an occurrence. I think, if such a doctrine were to be invoked in this 
case, the court, before acting upon it to the detriment of Harders would 
require to be satisfied that Hardegan, prior to leaving for Tilburg on 9th July, 
1944, had apprised Harders that it was their intention to murder any sus¬ 
picious characters they found. In any event, the court would have to be 
satisfied that the crimes alleged were the natural result of the negligence 
of the accused; in other words, that a direction from Harders, given at the 
correct time, would have prevented any unjustifiable killing taking place.” 

The Military Court did not of course state its reasons for deciding as it 
did. It may be safely said, however, that, in finding Roesener, Schwanz 
and Cremer guilty in addition to Rotschopf, the Court was following one 
of three possible courses : 

(i) The Court may have found that the three accused were principals 
in the second degree in the murders committed by Rotschopf as 
principal in the first degree, in that they, for instance, prevented the 
escape of the victims ; 

(ii) The Court may have found that the three accused were acting in 
pursuance of a common plan to commit murder, and were therefore 
liable for the offence even though the actual killing was committed 
by Rotschopf; or 

(iii) The Court may have found these rules of substantive law inappli¬ 
cable, but may yet have applied the rule of evidence set out in 
Regulation 8 (ii) of the Royal Warrant, which is quoted above.(') 
An examination of the text of this provision shows that, in order 
for effect to be given to it, the following circumstances must prevail : 

(a) there must be evidence that a war crime was the result of concerted 
action, but it is not said that the aim of such action must be 
illegal or that it must be the commission of the offence which 
was in fact committed ; 

( b) the war crime must have been in some way the result of such 
concerted action, though, again according to the strict letter ol 
the Regulation, not necessarily the intended result. 

In the present case, (a) it was shown that there had been a plan at the 
very least to make arrests, and ( b) the killing was the result of such a plan 
in the sense that had the raid never taken place the murder would not have 
been committed. The Court may therefore have taken the view that the 
evidence against Rotschopf could, under Regulation 8 (ii), be taken as 
prima facie evidence against the other three who were found guilty, and that 
the evidence produced in defence of the three men was not strong enough 
to rebut the presumption that they too were responsible for the crime.( s ) 


( l ) See p. 68. 

( l ) The scope of Regulation 8 (ii) received considerable attention in the course of the 
Belsen Trial (see Volume It of this series, pp. 138-41). 
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2. THE LAW APPLIED BY THE COURT 

During the trial, rules of English law were quoted, particularly by the 
Judge Advocate, in connection with the possible liability of various accused 
either as principals in the second degree or under the doctrine of “ common 
design.” It may safely be said, however, that the intention was not to try 
the accused for offences against English law but simply to amplify and define 
the charge against them and the war crimes which they may have committed. 
As has been said in the notes to an earlier trial in this series of Reports^): 
“ In the present state of vagueness prevailing in many branches of the law 
of nations, even given the fact that there are no binding precedents in 
International Law, such introduction therein of tested concepts from muni¬ 
cipal systems is all to the good, provided that they are recognised to be in 
amplification of, and not in substitution for, rules of International Law.” 

The Permanent Court of International Justice was empowered, under 
Article 38 (3) of its Statute (as is now the International Court of Justice 
under Article 38 (c) of its Charter), to apply the “ general principles of law 
recognised by civilised nations.” Professor Gutteridge, in discussing this 
power, has said that : “ All systems of law are incomplete in varying degree, 
but the problem of filling in the gaps is, perhaps, more acute in the case 
of the law of nations than in that of private law owing to the absence of an 
international legislature having power to remedy any deficiencies which may 
be discovered.”( 2 ) 

It would not be hard to show that, for instance, the rules of English law 
regarding complicity in crimes, which are frequently quoted in war crime 
trials before British Military Courts, will be “ found in substance in the 
majority ” of systems of civilised law.f 3 ) 

Writing in 1944 of the war crime trials which were then envisaged rather 
than actual. Professor J. L. Brierly expressed the opinion that : 

“ In practice courts will probably follow more or less closely the definitions 
and the procedures of their own municipal law, and in so doing they will 
be well within the latitude that the laws of war allow. But again that will 
not mean that they follow their own municipal law because that is the law 
which they are bound to apply ; it will mean that in the absence of exact 
definition contained in the laws of war the municipal definition is likely to 
be the best available guide to the rule that natural justice requires them to 
apply”(<) 

No lawyer of the Anglo-Saxon countries would have any proviso to make 
to Professor Brierly’s view set out above. It must be added, however, 
that the continental practice is to require that an accused war criminal 
shall be shown either to have committed a breach of the municipal law of 

( l ) The Jaluit Atoll Case, held before a United States Military Commission in the Marshall 
Islands, 7th 13th December, 1945 ; sec Volume I, p. 80. For other examples of the 
introduction of municipal law concepts into war crimes proceedings, see pp. 75 and 
76-77 of the present Volume and pp. 60, 68-69 and 79-80 of Volume III. 

(*) British Yearbook of International Law, 1944, p. 2. 

P) Professor Gutteridge prefers this as the interpretation of the words'* general principles 
of law recognized by civilized nations " rather than the requirement that a principle should 

exist in identical form in every system of civilised law ” ; op cit, pp. 4-5. 

(‘) The Horseman, May-June 1944, p. 169. 
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the country whose courts are conducting the trial, which breach was not 
justified by the laws and customs of war,(‘) or (which amounts to the same 
thing) to have committed a breach of the laws and customs of war which 
also constituted an offence under that municipal law.( 2 ) 

3. THE STATUS OF THE VICTIMS 

There was a conflict of opinion between Prosecution and Defence as to 
whether the accused knew that the victims were baled-out Allied airmen, 
or whether instead they regarded them as enemy or Dutch agents or spies 
since they were wearing civilian clothes. 

The status of the victims could have made no difference to the liability 
of the accused in this trial, however, since even had the former been spies 
their summary shooting would have been contrary to Article 30 of the Hague 
Convention, which provides that: 

“ Article 30. A spy taken in the act shall not be punished without 
previous trial.” 

Counsel for Rotschopf put forward the following argument : “ The 
witness Van Bruggen has testified that two of the pilots . . . discarded their 
uniforms at her place and dressed themselves in mufti. As was established 
later, they carried Dutch identity papers and went under the protection 
of the Dutch Resistance Movement. They renounced the protection of 
uniform and consequent treatment in case of capture. ... By wearing 
civilian clothes the three men renounced the protection afforded them by a 
uniform and in the case of arrest had to expect to be treated as members 
of the illegal Underground Movement.” Their discarding their uniform 
“ made them participants in the Underground Movement and put them in 
conflict with the police even if at the moment they had carried out no actual 
attacks.” 

It is submitted, however, that whether the airmen lost the protection of 
the Geneva Prisoner of War Convention^) by wearing civilian clothmg or 
not, they were still entitled to a trial.( 4 ) 


P) For instance see Volume III, pp. 53-4, regarding the French practice. 

(») For instance see Volume III, p. 81, regarding the Norwegian practice, 
pi See Volume I of this Series, pp. 29-30. 

(«) On the essential elements of the right to a fair trial, see Volume V. pp. 73-7, and 
Volume VI, pp. 100-4. 
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CASE NO. 67 


TRIAL OF JOHANNES OENNING AND EMIL NIX 

British Military Court, Borken, Germany 
21st and 22nd December, 1945 

A. OUTLINE OF THE PROCEEDINGS 

Oenning, an ex-Hitler Youth of 15 years, and Nix, an ex-policeman, were 
accused of having committed a war crime in that they “ at Velen, Germany, 
on the night of 25/26 March, 1945, in violation of the laws and usages of 
war, were concerned in the killing ” of a named Royal Air Force Officer, 
a prisoner of war. Both pleaded not guilty. 

It was alleged that Nix told Oenning and a military policeman to take the 
prisoner away and to do what they liked with him. The latter was then 
shot, and if Oenning was not proved to have fired the fatal shot he was a 
party to the crime and present at its commission, and did fire a shot. The 
body was then secretly buried, Oenning digging the grave. 

Nix was found not guilty. Oenning was found guilty and sentenced to 
eight years ot imprisonment, after his Counsel had pleaded, in mitigation, 
that the youth had grown up under Nazi regime and was a victim of its 
influence. These findings were confirmed by superior military authority. 


B. NOTES ON THE CASE 

I. THE LEGAL BASIS OF THE CHARGE 

The Prosecutor made reference to the 1929 Geneva Prisoners of War 
Convention in support of his case. Defence Counsel quoted paragraph 108a 
of Chapter XIV (The Laws and Usages of War on Land) of the British Manual 
of Military Law, which reads as follows :— 

“ l08a - Prisoners of war may be fired upon if they offer violence to 
their guard or to any of the captor's forces or officials, or if they attempt 
to give active assistance to their own forces, or if they attempt to escape j 
but a previous summons to desist and to surrender should be given if 
possible.” 

The previous summons to desist, said Counsel was not obligatory. He 
claimed that there was evidence to show that the prisoner had in fact 
attempted to escape. 

For the argument that it would be lawful under International Law to 
shoot a prisoner of war if the person shooting ” did see that his prisoners 
were trying to escape or had reasonable grounds for thinking that they were 
attempting to escape,” attention is drawn to a quotation from the summing 
up of the Judge Advocate in the Drierwalde Case, in Volume I of this series, 
p. 86. In the notes to that Case (p. 87) it was said that it was accepted 
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State practice to regard it as lawful to shoot at escaping prisoners ; paragraph 
108a is one example of this acceptance.(') 


2. EXTENT OF COMPLICITY IN WAR CRIMES 

The Prosecution claimed that the accused Oenning was responsible as a 
principal for the crime of shooting a prisoner of war : and that the accused 
Nix was responsible at the very least as an accessory both before and after 
the fact. 


Defence Counsel argued that, before Nix could be convicted as an accessory 
before the fact, it must be proved either that he assisted in the commission 
of the crime or was near enough to the scene of the offence to assist it 
necessary ; or that there was a common intent between the accused and the 
third party to commit the offence ; or that Nix instigated the killing. In 
Archbold’s Criminal Law, at p. 1441, an accessory after the fact was defined 
as one who “ knowing a felony to have been committed by another, receives, 
relieves, comforts, or assists the felon,” for instance by removing the evidence 


of guilt. 

These arguments constitute further examples of the introduction ol 
Municipal Law concepts into war crime proceedings, one process whereby 
the body of International Law is augmented. This common practice has 
received comment in the notes to the Jaluit Atoll Case, in Volume I of this 
series, pp. 79-80.(-) Other references to alleged varying degrees ot com¬ 
plicity in war crimes are to be found in the same volume at pp. 90, 92, 103 
and 114 and frequently in subsequent volumes. Again in the Jaluit Atol 
Case, the Prosecution claimed that the custodian of prisoners of war who 
handed them over to the executioners, knowing that they were to be execute^. 
was an accessory before the fact. The Prosecution’s argument was that he 
aided and abetted in the commission of the offence. The custodian was 
sentenced to ten years’ imprisonment. 


(>) See also Volume VII, p. 61. 

(•) And on p. 72 of the present volume. 
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CASE NO. 68 


TRIAL OF HANS RENOTH AND THREE OTHERS 

British Military Court, Elten, Germany, 

Sth-IOth January, 1946 

A. OUTLINE OF THE PROCEEDINGS 

Hans Renoth, Hans Pelgrim, Friedrich Wilhelm Grabowski and Paul 
Herman Nieke, at the time of the alleged offence two policemen and two 
customs officials respectively, were accused of committing a war crime, “in 
that they at Elten. Germany on 16th September, 1944. in violation of the 
laws and usages of war, were concerned in the killing of an unknown Allied 
airman, a prisoner of war.” All pleaded not guilty/ 

It was alleged that a British pilot crashed on German soil, and after 
emerging from his machine unhurt was arrested by Renoth, then attacked 
and beaten with fists and rifles by a number of people including the other 
three accused. Renoth stood aside for a while, then shot the pilot. 

All the accused were found guilty. Renoth was sentenced to death by 
hanging, and Pelgrim, Grabowski and Nieke to imprisonment for 15, 10 
and 10 years respectively. The sentences were confirmed and put into effect. 


B. NOTES ON THE CASE 

I. THE nature of the offence alleged 

The case for the Prosecution was that there was a common design in which 
all four accused shared to commit a crime war, that all four accused were 
aware of this common design and that all four accused acted in furtherance 
of it. This was denied by the Defence. Here, as in the Essen Lynching Case (*) 
several persons who contributed to the death of a prisoner of war were all 
held responsible for his murder, though not punished alike. 

The Prosecutor referred the Court to a passage in Archbold, 31st edition 
p. 863, which he regarded as relevant : “ If a man is suffering from a 
disease, which in all likelihood would terminate his life in a short time, and 
another gives him a wound or hurt which hastens his death, this is such a 
kilhng as constitutes murder (according to Hale) or at the least manslaughter ” 
It Renoth by his shot shortened the life of the pilot, even if only by a matter of 
seconds then that constituted murder in English criminal law. Counsel 

submitted that it also constituted a war crime under the laws and usages of 
w«ir. 

Counsel for Pelgrim, Grabowski and Nieke claimed that these accused 
were present and witnessed the beating but took no active part to stop it 
r o help the pilot. That, he submitted, did not constitute a crime. To 
prove an offence against these men it was essential that the Prosecution 

(*) See Volume 1, pp. 88-92. 


76 


HANS RENOTH 


77 


should have proved that the accused acted in concert with the persons who 
committed the offence and aided and abetted them to commit that offence. 
Mere presence as such as not sufficient to find a man guilty as a principal 
in the second degree. 

The Prosecutor, however, quoted from page 1429 of Archbold the 
following words : “ It is not necessary, however, to prove that the party 
actually aided in the commission of the offence ; if he watched for his 
companions in order to prevent surprise, or remained at a convenient 
distance in order to favour their escape, if necessary, or was in such a situation 
as to be able readily to come to their assistance, the knowledge of which was 
calculated to give additional confidence to his companions, he was, in 
contemplation of law, present aiding and abetting ”, The very presence 
of the accused, all of them officials, would constitute sufficient moral en¬ 
couragement to make them liable, even accepting their story that their part 
was not an active one. 

It is impossible to say conclusively whether the court found that the three 
accused took an active part in the beating or whether they were liable under 
the doctrine set out by the Prosecutor ; it is nevertheless interesting to com¬ 
pare that doctrine with the rule applied in the Essen Lynching Case . which 
made punishable as a war crime the inaction of a soldier who allowed 
prisoners under his care to be lynched. The ratio decidendi would not, of 
course, be the same in the two cases. 

2. THE DEFENCE OF SUPERIOR ORDERS (') 

Renoth claimed to have received orders from a superior officer which 
caused him to shoot the prisoner. The Prosecutor quoted as relevant the 
following amendment to paragraph 443 of Chapter XIV of the Manual of 
Military Law : “ The fact that a rule of warfare has been violated '" Pur¬ 
suance of an order of the belligerent Government or of an individual belli¬ 
gerent commander does not deprive the act in question of its character as 
a war crime ; neither does it, in principle, confer upon the perpetrator 
immunity from punishment by the injured belligerent. Undoubtedly, a 
court confronted with the plea of superior orders adduced in justification of 
a war crime is bound to take into consideration the fact that obedience to 
military orders, not obviously unlawful, is the duty of every member of the 
armed forces and that the latter cannot, in conditions of war discipline, be 
expected to weigh scrupulously the legal merits of the order received. The 
question, however, is governed by the major principle that members of the 
armed forces are bound to obey lawful orders only and that they cannot 
therefore escape liability if, in obedience to a command, they commit acts 
which both violate unchallenged rules of warfare and outrage the general 
sentiment of humanity.” 

A footnote to the new text, he pointed out, read as follows : See section 
253, page 453, Vol. II, Oppenheim's International Law, 6th Edition, 1940, 
Ed. by Lauterpacht. The statement which appeared prior to this amendment 
was based on the 5th edition of Oppenheim's International Law, Vol. II. at 
page 454, which was, however, inconsistent with the view of most writers 


(*) See also p. 24, note 2. 
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upon the subject, and also with the decision of the German Supreme Court 
in the case of The Llandovery Castle (Annual Digest of Public International 
Law Cases, 1923-1924, Case No. 235 : (1921) Cmd. 1422, page 45)”. 

The Prosecutor claimed that there could be no doubt that shooting at a 
pilot in this case was an act which both violated the rules of warfare and 
outraged the general feelings of humanity. The Court rejected the defence. 

3. FURTHER APPLICATION OF RULES OF PROCEDURE 40 (C) AND 41 (a) f 1 ) 

During the examination of Pelgrim, Counsel for the Defence drew his 
attention to a rough sketch of the district of the alleged offences. The 
Defence did not ask for it to be put in as evidence, but the President pointed 
out that, if the Prosecution insisted, the sketch could be put in as an exhibit, 
in which case the Defence would forfeit their right to the last word. The 
piece of evidence is not recorded as having been put in, but Counsel called 
several defence witnesses and in the event the Prosecutor delivered the last 
speech. 

In the trial of Arno Heering,( 2 ) Defence Counsel, having called no evidence 
apart from that of the accused, delivered the last address. 

4. ADMISSIBILITY OF UNAUTHENTICATED AFFIDAVITS 

The Prosecutor proposed to tender pre-trial statements purported to be 
signed by three of the accused. He was unable to produce the officer who 
was present when they were taken but submitted that Regulation 8 (i) ( s ) 
was sufficiently wide in scope to make this action permissible, that provision 
having the effect of abrogating the ordinary rule of evidence that it is on the 
Prosecution to prove that a statement made by an accused person was taken 
freely and voluntarily and not under duress. Once the evidence was admitted 
it would be for the court to decide on the weight to place on it. The decision 
of the court was to use the wide powers given to it and to accept the state¬ 
ments as evidence by the Prosecution.( 4 ) 

Later, all three accused stated under cross-examination that they had made 
the affidavits in question and had made them voluntarily. 


(*) Cf. Volume III, pp. 72-3. 

< 2 > See pp. 79-80. 

( 3 ) Regulation 8(i) of the Royal Warrant opens with the words : 

At any hearing before a Military Court convened under these Regulations the 
' ak .f ' n, ° consideration any oral statement or any document appearing 
on the late of it to be authentic, provided the statement or document appears to the 
ct ‘° ^ ass *sjance in proving or disproving the charge, notwithstanding that 
V- do f"7 lent ^ ould , no ' ^ admissible as evidence in proceedings 
fo^ng F in partic r Idar COU .”' Mart,a ’ ^ W “ h ° Ut prejudice to ,he generality of the 

in v e o| t ume°IU th pp lll 7(^? ltiVe h* 1 ** WhiCh f ° ll0W ,h ‘ S generaI P rovision have been quoted 
(*) See also p. 83. 


CASE NO. 69 

TRIAL OF ARNO HEERING 

BRITISH MILITARY COURT, HANOVER, 

24th-26th January, 1946 

A. OUTLINE OF THE PROCEEDINGS 

Heering was accused of having committed a war crime “ in that he between 
24th January, 1945, and 24th March, 1945, when a member of the guard 
company with a column of prisoners of war on a march from Marienburg 
to Brunswick did, in violation of the laws and usages of war, ill-treat ” 
two named members of the British Army “ and other British and Allied 
nationals ”. The plea was one of not guilty. The accused admitted that he 
was actually in charge of a column of prisoners of war who were being 
evacuated from a camp. It was alleged that he failed to provide the prisoners 
with sufficient food, adequate billets or any medical supplies, and that he 
marched them excessive distances and actively ill-treated them. 

The Court found the accused guilty of the charge, but omitting therefrom 
the names of the British soldiers and altering “ and other British and Allied 
nationals ” to “ a British national ”. In view of the fact that he had been 
detained as an accused person since 27th August, 1945, the Court sentenced 
Heering to one day’s imprisonment. The sentence was confirmed. 

B. NOTES ON THE NATURE OF THE OFFENCE ALLEGED 

The Prosecutor drew the Court's attention to Articles 2, 11. 12, 18 and 54 
of the Geneva Prisoners of War Convention of 1929. He submitted that the 
column of march described in the trial was to all intents the same and in the 
same position as a prisoner of war camp. All the duties set out fell on t e 
shoulders of the accused. 

The provisions from the Convention which the Prosecutor quoted were 
the following : 

“Art. 2. Prisoners of war are in the power ot the hostile Govern¬ 
ment, but not of the individuals or formation which captured them. 

They shall at all times be humanely treated and protected, particularly 
against acts of violence, from insults and from public curiosity. 

Measures of reprisal against them are forbidden." 

“Art. 11. The food ration of prisoners of war shall be equivalent 
in quantity and quality to that of the depot troops. 

Prisoners shall also be afforded the means of preparing for themselves 
such additional articles of food as they may possess. 

Sufficient drinking water shall be supplied to them. . . . 

I ... All collective disciplinary measures affecting food are pro¬ 

hibited.” 
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“Art. 12. Clothing, underwear and footwear shall be supplied 
to prisoners of war by the detaining Power. The regular replacement 
and repair of such articles shall be assured . . 

“Art. 18. Each prisoner of war camp shall be placed under the 
authority of a responsible officer . . 

“Art. 54. Imprisonment is the most severe disciplinary punishment 
which may be inflicted on a prisoner of war . . .”(*) 

During his closing address, the Prosecutor pointed out that the accused 
had admitted giving orders in the presence of British prisoners to his guards 
to shoot prisoners who left the column of march after ordering them to halt 
three times. Presumably if a man suffering from dysentery left the column 
to relieve himself and did not halt, he would be shot. He claimed that as the 
prisoners, reduced in health and many of them sick, might very well be con¬ 
siderably mentally disturbed by a threat of this kind, the accused’s words 
amounted to gross ill-treatment, and were contrary to Article 2. Although 
admitting that the accused did go on to say that there was an understanding 
between him and his guards that no shooting should take place, he claimed 
that his words constituted a threat of an act of violence which could not be 
construed as humane treatment. There was no question of their trying to 
escape. The Legal Member pointed out that the words complained of were 
used to the guards, not to the prisoners, and that mere words could not 
constitute an assault. Applying the analogy of the rules and principles applied 
in the Divorce Court in regard to the question of mental cruelty, he thought 
that the Prosecutor would have to prove first that there was something in 
the nature of mental cruelty, and secondly that there was some interference 
with health or well-being in consequence of it. The Prosecutor claimed, in 
reply, that threats of that description issued to men in the condition in which 
the prisoners were at the time were quite likely to produce extremely bad 
results in their health. 


(*) Similarly, in the trial of Shoichi Yamamoto and others by an Australian Military 
Court at Rabaul, 20th-27ih May 1946, several accused were found guilty of “ill-treatment 
ot prisoners of war between Sandakan and Ranau between 29 January, 194S and 28 Febru- 
ary, 1945 compelled prisoners of war in their charge to march long forced marches under 
difficult conditions when sick and underfed as a result whereof many of the said prisoners 
ot war died . The offence proved took place when about 450 prisoners of war were being 
moved from one camp to another. 


i nat me protection oi the laws and customs of war attaches to prisoners of war whereve 
they may be is further proved by the trial of Kishio Uchiyama and Mitsugu Fukuda b' 
an Austra ian Military Court at Singapore, 18th-29th April, 1947. Here the accusei 

toS ° U h» ! u ", y °L C °T. m,ttlng a war cnme in thal the y high seas between 4 July 
.1 ZZjXn M P -- mbCr -1 944 ° n a «W from Singapore to Moji (Japan) aboard the s.s 
!v,i„ %, a a r. °Pf?, r T charge and non-commissioned officer second in chargi 
°, f a drafi of Allied prisoners of war for whose well-being they were responsibli 
*! r „ e , ' n ,™ lallo . n of lhe la ws and usages of war together concerned in the inhumane treat 

*Lw Sa,d pnson r ers ° f „ war thereby contributing to the physical and mental sufferini 
oi tne said prisoners of war. 


CASE NO. 70 


TRIAL OF WILLI MACK.ENSEN 


BRITISH MILITARY COURT, HANNOVER, 
JANUARY 28th, 1946 


A. OUTLINE OF THE PROCEEDINGS 

Willi Mackcnsen, formerly Hauptmann, was accused of having committed 
a war crime in that he “on dates between 20th January. 1945, and 12th 
April. 1945, in violation of the laws and usages of war, was concerned 
with others, not in custody, in the ill-treatment of Allied prisoners of war 
on a forced march from Thorn in Poland to the Hannover area in Germany, 
as a result of which ill-treatment at least 30 prisoners of war died ”. 

It was alleged that the accused was in charge of the column in question, 
that the prisoners had little food, no cooking facilities, no heating in billets 
and no medical supplies, and that one prisoner was wounded and another 
shot dead. 

The accused pleaded not guilty, but during the evidence for the Prosecution 
he changed his plea to one of guilty. He was found guilty and sentenced to 
death by hanging. The sentence was confirmed. 


B. NOTES ON THE PLEA OF GUILTY 


Regulation 3 attached to the Royal Warrant specifically exclude from 
application to war crime trials certain Rules of Procedure made pursuant to 
the Army Act. Among these appears Rule 35 (D) which reads as follows 
“ (D) A Plea of ‘ Guilty ' shall not be accepted in cases where the 
accused is liable, if convicted, to be sentenced to death and where 
such plea is offered a plea of ‘ Not guilty ’ shall be recorded and the 
trial shall proceed accordingly 


Rule 38, which is not excluded by Regulation 3, runs as follows : 

“ 38 The accused may, if he thinks fit, at any time during the trial, 
withdraw his plea of 4 Not guilty and plead / Guilty and in such 
case the court will at once, subject to a compliance with Rule 35 (B). 
record a plea and finding of * Guilty and shall, so far as is necessary, 
proceed in manner directed by Rule 37 . 

Rule 38 is not (though 35 (B) and 37 are) among those Rules, applicable 
to District Courts-Martial, which are made applicable by Rule 121, so 
far as practicable ” to Field General Courts-Martial and so to war crime 
. . * .. ^_„ j _« a „ 3 rtK P i P cc to allow the accused to change his plea. 


Rule 35 (B) contains the following safeguards . 

“ (B) If an accused person pleads 4 Guilty that plea shall be recorded 
as the finding of the court ; but, before it is recorded, the president, on 
behalf of the court, shall ascertain that the accused understands the 
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nature of the charge to which he has pleaded guilty, and shall inform 
him of the general effect of that plea, and in particular of the meaning 
of the charge to which he has pleaded guilty, and of the difference in 
procedure which will be made by the plea of guilty, and shall advise him 
to withdraw that plea if it appears from the summary of evidence that 
the accused ought to plead 1 Not guilty 

In the present instance, the Legal Member made certain that the accused 
agreed to the truth of the various particulars contained in the charge, that 
the accused realised that the Court would have no alternative but to find 
him guilty, and that the accused had discussed the matter with his Counsel. 

Rule 37, to which reference is made by Rule 38, sets out the procedure 
to be followed on the recording of a plea of guilty. Paragraphs (B) and (C) 
thereof contain the follow ing provisions : 

“ (B) After the record of the plea of ‘Guilty’ on a charge (if the 
trial does not proceed on any other charges) the court shall receive 
any statement which the accused desires to make in reference to the 
charge, and shall read the summary or abstract of evidence, and annex 
it to the proceedings, or it there is no such summary or abstract, shall 
take and record sufficient evidence to enable them to determine the 
sentence, and the confirming officer to know all the circumstances 
connected with the offence. This evidence will be taken in like manner 
as is directed by these rules in the case of a plea of ‘ Not guilty 

(C) After evidence has been so taken, or the summary or abstract 
of evidence has been read, as the case may be, the accused may make 
a statement in mitigation of punishment, and may call witnesses as to 
his character.” 

Explaining the position to the accused the Legal Member stated : 
*• Mackensen. I must tell you this, that on a plea of guilty there is a difference 
in the procedure, and that instead of hearing evidence from witnesses in 
the ordinary way the Prosecutor will lay before the Court sufficient facts 
to help the Court to come to a decision on the merits of the case. The 
Prosecutor will either read from documents which give evidence previously 
taken on oath or he will summarise the facts of the case. There will be 
no opportunity, of course, tor any of the evidence to be questioned, and the 
Court will therefore act essentially on those facts which the Prosecutor will 
lay before it.” 

After the Prosecutor had quoted from a number of affidavits, the accused 
expressed his desire neither to call witnesses, nor to give evidence himself, 
as to his character ; his Counsel delivered a closing speech in mitigation of 
punishment. The Court then delivered sentence. 


CASE NO. 71 


TRIAL OF EBERHARD SCHOENGRATH AND SIX OTHERS 

BRITISH MILITARY COURT, BURGSTE1NFURT, GERMANY 
FEBRUARY 7TH-1 iTH, 1946 

A. OUTLINE OF THE PROCEEDINGS 

The accused, Eberhard Schoengrath, Erwin Knop, Wilhelm Hadler, 
Herbert Fritz Willi Gernoth, Erich Lebing, Fritz Boehm and Friedrich 
Beeck, all former Kriminal Sekretars or members of the SS, were charged 
with “ committing a war crime, in that they at Enschede. Holland, on 21st 
November, 1944, in violation of the laws and usages of war, were concerned 
in the killing of an unknow n Allied airman, a prisoner of war.” The offence 
alleged was the shooting of an Allied airman who had descended by parachute 
from his plane. 

Subject to confirmation, all the accused were found guilty, five were 
sentenced to death by hanging, and two to imprisonment for fifteen and ten 
years. These sentences were confirmed by superior military authority. 


B. NOTES ON THE CASE 

1. STATEMENTS MAY BE PUT IN WITHOUT PROOF OF CAUTION ADMINISTERED 

The present trial, like the Belsen Trial, gave rise to a discussion ot the 
question whether a pre-trial statement made by an accused could be admitted 
as evidence if no caution had been administered to the accused prior to his 
making this statement. 

The general outcome of the decision of the courts in the Belsen Trial, 
the Killineer Trial, the present trial and the Trial of Hans Renothf ) is 
that the defence cannot prevent a statement being put in as evidence by 
denying its voluntary nature, but is free to attack the weight to be placed 
on it. In practice therefore the court will always ascertain whether or not 
a statement is made voluntarily in order to assess its evidential value This 
position affords an illustration of the tendency, noticeable not only in British 
war crime trials, and due to the exceptional conditions under which war 
crime trials are held, to go some way towards ridding courts of the more 
technical rules of evidence and leaving them free to admit a wide range of 
evidence and then to decide what weight they will place on each item The 
Prosecutor in the Belsen Trial claimed that the Regulations made under the 
Royal Warrant were drawn up with the intention of avoiding legal arguments 
in court as to whether evidence was admissible or not. They were drawn 
widely so as to admit any evidence whatsoever and to leave the court to 
attach what weight they thought fit to it when they h ad heard it. 

(•) See Volume II, pp. 135-8, Volume III, PP- 71-2. and pp. 78 of the present Volume. 
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2. A SUBMISSION BY THE DEFENCE OF NO CASE TO ANSWER 

A footnote to page 644 of the Manual of Military Law states that : 

“ It is open to the accused, his counsel or defending officer, at the 
close of the case for the prosecution, to submit that the evidence given 
for the prosecution has not established a pritna facie case against him 
and that he should not, therefore, be called upon for his defence. The 
court will consider this submission in closed court and, if they are 
satisfied that it is well founded, must acquit the accused. This sub¬ 
mission may be made in respect of any one or more charges in a charge- 
sheet.”(») 

Thus in the present trial, the Defence submitted that there was no case to 
answer because the Prosecution had brought no evidence to show that the shot 
airman was in fact an Allied airman, and the crime which the accused were 
charged with committing was that they at Enschede, Holland, on the 21st 
November, 1944, in violation of the laws and usages of war, were concerned 
in the killing of an unknown Allied airman, a prisoner of war. The shooting 
of a man by a German did not of necessity prove that he was an Allied 
airman. The Prosecutor replied in the following terms : “ In 1944 most 
people, especially if they were in the Services, even though they might not 
be experienced in aircraft recognition were fairly familiar with the aircraft 
of the respective sides. The evidence in this case, and it has not been disputed 
at all by the Defence, is that a bomber which was flying west over Holland, 
which was a theatre of operations, was shot or brought down. All the 
people who were on the spot made to capture the airman. The airman 
we know, when interrogated was unable to speak German, and there is 
evidence from at least one witness that he muttered something about 

America or Canada at some stage. It is very well known that most 
Continental people make relatively little distinction between British and 
Americans. All these accused, who were members of the Security Service, 
took it for granted that it was an Allied bomber and the airman accordingly 
an Allied airman. He submitted that it would be straining commonsense 
too far to suppose that this bomber was in some mysterious way a neutral 
bomber which was proceeding on a mission from Germany over Holland 
at that time and in those circumstances. 

The Court over-ruled the submission of the Defence. 


3. CROSS-EXAMINATION OF AN ACCUSED REGARDING OFFENCES NOT MENTIONED 
IN THE CHARGE 


During the cross-examination of one of the accused, the Prosecutor began 
to question him regarding the shooting of six innocent men on a date and 
at a place other than those mentioned in the charge. He claimed that this 
course was legal in view of the cases R. v. Geering, Makin v. Attorney-General 
J°r New South Wales , and R. v. Smith, which were “ referred to in Note 2 
on page 76 of the Manual,” and in view of Rule of Procedure 80 (D) (iii). 

.. J hc foll °wing sentence appears in p. 76 of the Manual of Military Law : 

Again, where women or children have been murdered, to rebut the defence 
o t a cciden t o r to prove design, evidence has been admitted to prove that 


CriminaM L Sim ^ adap ‘ ati j! n of a similar rule of procedure followed in English 
Criminal Law,. Sec Kenny, Outlines of Criminal Law, Fifteenth Edition, pp. 569-^ 
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other women or children living with the accused have died under similar 
suspicious circumstances, or have suffered from similar symptoms.” To 
this sentence appears the following footnote : “ R. v. Geering (1849) 18 L.J. 
(M C.) 215, several cases of arsenic poisoning in a house. Makin v. A.G. 
for New South Wales L.R. (1894) A.C. 57 ; previous deaths of other nurse 
children. R. v. Smith (1915) 11 Cr. App. Rep. 229, three “wives” dying 
in succession in the same way.” The Prosecutor in explaining his cross- 
examination said of the accused : “ This man says more or less that he was 
a chance spectator of one murder. I am now going to put it to him that 
he in fact was one of the men detailed to be present when a very similar 
crime was committed on a previous occasion, to establish a systematic 
course of conduct in which he participated, so that he cannot be so innocent 
as he is trying to make the Court think today.” 

The Prosecutor claimed that, since all of the accused were incriminating 
one another, he was entitled to rely also on Rule of Procedure 80 (D), which 
provides that : 

“ 80 (D). The accused when giving evidence may be asked any question 
in cross-examination, notwithstanding that it would tend to criminate him 
as to the offence charged, but shall not be asked, and if asked, shall not be 
required to answer, any question tending to show that he has committed, 
or been convicted of, or been charged with, any offence other than that 
with which he is then charged, or is of bad character, unless • • • • 

(iii) he has given evidence against any other person charged with the 
same offence.” 


He made a general submission. He pointed out that several of the 
accused, both personally and through their Counsel, had attacked two 
others of their number by suggesting that they were present and took some 
part in the mal-treatment of the airman by shackling him when he was 
going to be taken out in the car to be shot. The Prosecutor continued 
“That entitles me. in my submission, to cross-examine them on their 
systematic course of conduct as members of this Kommando on occasions 
other than the present one ; otherwise they are surely in the posit.on o 
saying : ‘ This crime was ordered by one superior officer and carried out 
under the supervision of his subordinate by other peoples the Kommando, 
but 1 knew nothing of this sort of thing ; I was very shirked and I protested. 
If you then find that these same men were constantly taking part in executions 
of hostages or civilians, whoever it may be, does not that throw some light 
1Z qucUon of .heir guilt o, innocence on .he occas.on ,n queshon 
even though one man’s job was only to dig a hole or report that a ht le had 

been dug ? ” . ... . 

The Court ruled that the Prosecutor could ask the questions which he 
desired to ask, but that he must be careful, in asking them, to avoid as far 
as possible causing the accused by his answers to implicate any other ol 
the accused (') The Prosecutor thereupon requested the accused to describe 
his own role in the incident in question, while not mentioning the names of 
any others of the accused. 

^fnThe cross-examination of an accused by the Prosecutor tn a joint trial before a British 
Military Court follows that by Counsel for the other accused. 
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Netherlands Law 

Concerning Trials of War Criminals 
I. INTRODUCTORY NOTES 

I. THE BASIC PROVISIONS 

The trial of war criminals before Dutch Courts is regulated by two sets 
ol rules. One set relates to the trials held by metropolitan Dutch courts 
and the other to those conducted by courts of the Netherlands East Indies. 
In each of the two geographical areas concerned rules were enacted by the 
respective governments, the rules of Holland relying mainly on existing 
provisions of Dutch common penal law and those of the Netherlands East 
Indies on novel provisions introducing in the sphere of war crimes numerous 
exceptions to the Netherlands East Indies Penal Code. 

(a) Metropolitan Rules 

Metropolitan rules are prescribed by a number of Decrees enacted bv 
the Netherlands Government between 1943 and 1947. 

Matters of substantive law are regulated by the Extraordinary Penal Law 
Decree of 22nd December. 1943 (Statute Book of the Kingdom of Nether¬ 
lands No. D.6I) as amended by Statute Book No. H.204 of 27th June 1947 
and Statute Book No. H.233, of 10th July. 1947. As was stressed’in its 
preamble, this Decree was enacted having regard to “ the security of the 
State,” which “ made it urgently necessary to lay down extraordinary penal 
rules in order to render possible “ the trial of certain acts committed 
during the time of the present war, which acts were gravely deserving of 
punishment." This extraordinary legislation was made applicable by 
explicitly suspending the effect of Article 1 of the Dutch Penal Code, which 
prescribes that no act may be punished without a provision preceding its 
commission In this manner the rule “Nullum crimen, nulla poena sine 
lege, which is traditional in modern continental penal law, was discarded 
in view of the emergency which had dictated the enactment of the special 
legislation^ 1 ) 

A Decree or 29th May, 1945 (Statute Book No. F.85) which deals with 
(unctions of the Netherlands Commission for the Investigation of War 
Crimes contained a definition of the concept of war crimes, which was 
replaced by a later definition given in Article 27a of the Extraordinary Penal 
Law Decree D.6I. 

The jurisdiction, composition and procedure of the courts competent to 
try war criminals, as well as other related matters of procedural law are 
regulated by three Decrees, two of 22nd December, 1943 (Statute Book 


I Jai ^nai ° f , Pcnal Code reads : “ No act is punishable except in virtue of a 
'Z , p , rovislon ,which preceded such act. Should there be a change in the legislation 
accused^ haiTthen be ' app'lled ^ mC was committe d the prov.sion most favourable to the 


86 


ANNEX 


87 


No. D.62 and D.63) and the third of 12th June, 1945 (Statute Book No. 
F.91), as amended by Statute Book No. H.206 of 27th June, 1947. Following 
the course of many other countries, the task of conducting war crimes trials 
in Holland fell on special courts of law. Five special courts in the first 
instance, and one Special Court of Cassation were instituted. These courts 
were formed soon after the liberation of Holland and, after some develop¬ 
ments concerning their jurisdiction in the sphere of war crime trials, they 
have conducted such trials under the Extraordinary Penal Law Decree D.61. 

(b) Rules of the Netherlands East Indies 

Trials of war criminals in the territories belonging to the Netherlands 
East Indies are regulated by several decrees which were enacted in 194b 
by the Lieutenant Governor-General within his constitutional powers. 

The Statute Book Decree No. 44 of 1946 contains the definition of war 
crimes and is known as the “ Definition of War Crimes Decree " The 
Statute Book Decree No. 45 of 1946 lays down rules of substantive law 
and is known as the “ War Crimes Penal Law Decree." The Statute Book 
Decree No. 46 of 1946 defines the courts competent to conduct war crime 
trials and is known as the " Legal Competence in Respect of War Crimes 
Decree.” It is an amendment to the Statute Book Decree No. 173 ol 1934. 
which prescribes the rules concerning the competence of the Military Judge 
sitting in ordinary courts-martials (“ Competence ol the Military Judge 
Decree "). The latter courts were made competent lor war crime trials 
in the first instance. Finally, rules of procedure, rules ol evidence and 
other subjects of procedural law are regulated by the Statute Book D^rec 
No. 74 of 1946, known as “ War Crimes Penal Procedure Decree. 

II. PROVISIONS OF SUBSTANTIVE LAW 

2. NETHERLANDS LEGAL APPROACH TO WAR CRIMES TRIALS 

The study of the Dutch metropolitan and East Indies legislation shows 
certain differences between the two in the general legal approach ma c 
towards the questions of guilt and punishment ol war criminals 11 <*1 
shows a development in this respect in Dutch metropolitan law and to some 
extent a hesitant attitude as to the choice to be made between different legal 
approaches. 

As they evolved in various countries, the laws concerning thepun.shmcm 
of war crimes, generally speaking, took two different lutes of approadr 
One was followed by some Continental countries, such as France ana 
Norway, and consisted in treating war crimes as offences of cotnmon penal 
law which were not, at the same time, justified by t e aws ' 
of war.O) There the approach was made through the ^ 

a rule through the system of the Penal Codes concerned. The other was 
followed by countries such as Great Britain, the U.S.A., panada and 
Australia, that is by countries in which the common law Knot codified 
and consists largely of customary rules and judical . 

the approach was made by taking as a direct source of the rides relevan 
for the punishment of war cri mes, those contained m interna tional law and 

0) On the point sec Annexes I and II in Volume III of this senes. 

(87288) 
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provided by the laws and customs of war. The approach was one of 
independence from municipal law, and at the same lime one according to 
which municipal courts exercise jurisdiction over international offences as 
well as over those of municipal law. 

The Netherlands Last Indies legislation took this latter course from the 
outset, whereas the metropolitan Dutch legislation originally took the first 
course, but underwent a development at the end of which the original course 
was still preserved to the extent to which the category of punishment is 
concerned, whereas rules of international law were made applicable in respect 
of the nature and substance of the acts punishable by Dutch courts as war 
crimes or crimes against humanity. 

(a) Metropolitan Law 
(i) Initial Stage 

The field of war crimes was first affected by an Extraordinary Penal Law 
Decree, enacted on 22nd December, 1943 (Statute Book No. D.61). The 
purpose of the Decree was to regulate the trial of offences committed in 
Holland or outside Holland against Dutch citizens or Dutch interests, 
during the war of 1939-1945. To this end rules were prescribed according 
to which some effects of the existing penal law provisions were altered so 
as to enable the imposition of severer penalties than in time of peace, and 
also so as to permit the punishment of certain offences not adequately 
covered by the existing municipal law. An analysis or these rules will be 
found later. The following general rule was laid down in Article I of the 
Decree : 

‘ The provisions of this Decree are applicable to crimes committed 
during the time of the present war and before 15th May, 1945 and 
described in ’ . (there follows a list of Articles of the Dutch Penal 

Code and Military Penal Code) . . . ' and in Articles 26 and 27 of this 
Decree.’’ 

Articles 26 and 27 added two new types of offences to those of the common 
penal law, as will be seen later in more detail. The Articles listed from the 
Penal Code and Military Penal Code included, among other offences, crimes 
against the safety of the State, recruitment for foreign service, and failure 
to answer a call-up for military service. They also included a series of 
other common law offences if, by committing them, the accused had “ used 
or threatened to use the power, opportunity or means which were given 
him by the enemy or by the circumstance of the enemy occupation.” The 
oflences affected by this special circumstance comprise acts of violence ; 
destruction of or damage to property by arson, explosion or other means ; 
acts against public safety or health ; deprivation of liberty ; murder and 
manslaughter ; ill-treatment and bodily injury ; rape ; corruption by bribery ; 
misuse of public authority ; theft and pillage ; receiving or buying stolen 
goods, and the like. 

This list ol municipal law offences was meant to cover crimes perpetrated 
by Dutch citizens themselves, and thus to deal with common criminals, 
quislings and traitors. In the light, however, of the development that took 
place subsequently, it was also apparently meant to deal with war crimes, 
which were deemed to be covered by common law provisions. 
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It would, thus, appear that at this stage, Dutch legislation took the view 
that war crimes were punishable by Dutch courts insofar as they fell within 
the scope of Dutch municipal law. 

(ii) Intermediary Stage 

After the liberation of the Netherlands the trial of a German war criminal 
gave rise to an important decision of the Dutch Special Supreme Court 
(Special Court of Cassation), which in turn led to the introduction of a 
new provision in the Extraordinary Penal Law Decree of 22nd December, 
1943. 

The accused, one Ahlbrecht, was tried as a war criminal before the Special 
Court at Arnhem and was found guilty of manslaughter according to Article 
287 of the Dutch Penal Code. He was sentenced to death on 19th June. 
1946. The accused appealed to the Special Court of Cassation and his 
sentence was quashed on 17th February, 1947 on the ground that there was 
no legal basis for the trial of war criminals by Dutch courts in the existing 
municipal law . 

The Court of Cassation ascertained! 1 ) that “ the Special Court thought that 
in the case now being considered it had found a legal basis in Article 287 ol 
the Penal Code (manslaughter) read in conjunction with Article l ... and 
Article 11 of the Extraordinary Penal Law Decree (Statute Book D.61), 
but the Court of Cassation cannot share this opinion.” (Article 11 of the 
Extraordinary Penal Law Decree increases the maximum punishment 
prescribed in Article 287 of the Penal Code from 15 years imprisonment 
to the death penalty). According to the Court of Cassation, ‘ this view 
proceeds from the mistaken train of thought that international law would 
give the Netherlands jurisdiction over all members of the enemy forces and 
officials who committed . . . acts in this country which would be construed 
as coming under any act described and made punishable in the Netherlands 
Penal Code.” The Court gave two main reasons for its rejection of such 
an attitude. First, it stressed that it would be “ unreasonable to try foreign 
soldiers and officials according to Netherlands rules which were not written 
for them, instead of trying them by those rules written for them which 
govern warfare." The latter were rules of international law, and in this 
connection the Court of Cassation stated that it could no longer be said 
that, from the point of view ot international law, the Kingdom ot the 
Netherlands lacked legal competence over enemy war criminals. The 
court was, however, of the opinion that" as the Netherlands law now stood, 
the Dutch judge did not "possess legal competence over enemy war 
criminals.” The second reason was that the existing Netherlands penal 
legislation was “ inadequate ” for the trial of war criminals. This appeared 
" from the fact that several extremely serious violations of the laws of war 
could not even be squeezed under the provisions of the Penal Code.” 

The Special Court of Cassation reached the conclusion that “ the juris¬ 
diction over members of the enemy occupying forces on account of a violation 
of the rules of war, which the Netherlands derive from international law, 
has not yet been laid down in any law such as would be necessary to make 

(‘) Quotations are from text published in “ Grotius 1940-1946," Dr M. W. Mouton, 
War Crimes and International Law, 's-Gravenhage. 1948. 
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this jurisdiction effective.” and that, for this reason, “ the Netherlands 
judge has, for the time being, no jurisdiction over members of the enemy 
armed forces and enemy organisations attached to same, who violated the 
laws or customs of war in this country.” 

It thus appeared that, in the view of the highest judicial authority in the 
Netherlands in this field, the jurisdiction of Dutch courts in regard to war 
crimes could not be founded on common penal law provisions, and that 
consequently no foreigner could be sentenced for war crimes under these 
provisions. Trials were to be conducted and punishments imposed under 
the rules of international law, appropriately made effective in Holland by 
express provisions of municipal law. 

(iii) Introduction of Article 21-a 

As a result, the Minister of Justice submitted a bill to the Parliament 
which was to meet the points raised by the Court of Cassation and render 
possible the trial of war criminals under proper legal standards, as under¬ 
stood and defined by the Court. An amendment was suggested to the 
Minister’s draft bill, and the bill so amended become law on 10th July, 1947, 
and entered into force on 26th July. It introduced a new Article, 27-a, 
in the Extraordinary Penal Law Decree of 22nd December, 1943. 

The new provision made explicitly punishable “ war crimes or crimes 
against humanity and referred for their definition to the descriptions 
contained in Article 6 (6) and (c) of the Charter of the International Military 
Tribunal at Nuremberg. It was by this link that rules of international 
law were introduced within the purview of Dutch national jurisdiction. 
The interesting point, however, is that by doing so the Dutch legislator did 
not abandon entirely the principle according to which the primary source 
ol law concerning the punishment of war crimes lay in Dutch municipal law. 
This was done in regard to the category of the punishment to be imposed 
in each case constituting, under the rules of international law, a war crime 
or a crime against humanity. The following rule was laid down in this 
respect: when the crime involved contained “ at the same time the elements 
of an act punishable according to Netherlands Law ” the maximum punish¬ 
ment was that provided against that act in Dutch municipal law. If, how¬ 
ever, a war crime or a crime against humanity did not, it was further stated 
in Article 27-a, contain the elements of an act punishable under Dutch 
municipal law, the punishment to be imposed was that prescribed “ for the 
act with which it (i.e. the war crime or crime against humanity) shows the 
greatest similarity.”! 1 ) 

The effect or the answer thus provided by Article 27-a to the points raised 
by the Special Court of Cassation in regard to the relationship existing 
between municipal law and international law respectively, and the punishment 
of war crimes, appears to bear the features of a compromise. From the 
viewpoint of the prevalence of international law, as stressed by the Court of 
Cassation, the compromise is apparent in that, insofar as punishment is 
concerned, Dutch courts are referred to rules of municipal law and are, in 
this connection, to find a legal basis in the Netherlands penal law provisions. 

(*) For text of Art. 27-a, see p. 92. 


From the viewpoint of the prevalence of municipal law as maintained in 
respect of the punishment, the compromise is reached in that the criminal 
nature of the act or acts tried is not assessed under the standards of Dutch 
municipal law, but under those of the laws and customs of war as expressed 
in Article 6 ( b) and (c) of the Nuremberg Charter. In this manner prevalence 
was in the last resort given to international law, yet in a specific relationship 
with municipal law. 

As a result of the introduction of Article 27-a, Article 1 of the Extra¬ 
ordinary Penal Law Decree was amended so as to include the new provision. 

(6) Netherlands East Indies Law 

A different approach was made in the Netherlands East Indies legislation. 

Article 1 of the Statute Book Decree No. 44 of 1946 contains a definition 
of war crimes which was from the outset divorced from the Netherlands East 
Indies common law. The definition, which will be analysed later, is that war 
crimes are violations of the laws and customs of war. This concept was 
illustrated by the enumeration of all the violations contained in the list 
of war crimes drawn up by the 1919 Commission on Responsibilities,! 1 ) 
and by the addition of several more violations as understood and formulated 
by the East Indies legislators. In the definition no reference of any kind was 
made to Netherlands East Indies common law, so that the Judge is required 
to decide upon the issue on the basis of international law as reproduced in 
the definition of the said Decree. 

This principle is somewhat tempered, though not in the least altered, by 
an official “ Explanation ” No. 15031 of 1946, issued by the Department 
of Justice in respect of the decrees enacted by the Lieutenant Governor- 
General for the Netherlands East Indies. Making reference to the above 
Decree No. 44 of 1946, as well as to the Decrees suspending or modifying the 
effect of common law provisions in the sphere of war crimes, the Explana¬ 
tion ” contains the following statement : 

“ In spite of the reference to the laws and customs of war in the 
definition of war crimes and except when a deviation from the general 
Netherlands East Indies Penal Code has been established by decree 
expressly for war crimes, the Netherlands East Indies existing criminal 
laws . . . remain in principle applicable to war crimes. 

The above statement is meant in the first instance to stress the tact that 
general principles and rules of the Netherlands East Indies common penal 
law were valid in the sphere of war crimes to the extent to which they were 
not departed from in the special war crimes legislation. The latter made 
many such departures, some instances of which will be found later. But, 
on the other hand, the above statement reflects also the further feature that, 
as underlined in the same explanation, " the Judge in assessing the gravity 
of the war crimes which have been committed will find a guide in the Nether¬ 
lands East Indies provisions ” of common penal law. There is litt;e doubt 
that this includes the category of punishment to be imposed, as in the case 
of the metropolitan law. It is, however, significant that by contrast to the 

(>) Officially known as Commission on the Responsibility of the Authors of the War 
and on Enforcement of Penalties. 

O* 

(8728*1 


. 


i. 












ANNEX 


92 

latter, there is no provision which compels the Netherlands East Indies 
Judge to refer back to common penal law in order to find an offence contain¬ 
ing the same or similar elements. This leaves him with far greater freedom 
than the metropolitan judge in selecting the punishment he finds most 
appropriate according to the merits of the case, and places him in a position 
similar in this respect to that of a British or American judge. 

(3) The Definition of a “ War Crime ” 

(a) Metropolitan Law 

As previously explained. Article 27-a of the Extraordinary Penal Law 
Decree of 22nd December, 1943, introduced the concept of war crimes in 
Dutch municipal law. Its relevant passages read as follows : 

‘1. He who during the time of the present war and while in the 
forces or service of the enemy state is guilty of a war crime or any crime 
against humanity as defined in Article 6 under (b) or (c) of the Charter 
appended to the London Agreement of 8th August, 1945, promulgated 
in Our Decree of 4th January, 1946 (Statute Book No. G.5) shall, if 
such crime contains at the same time the elements of an act punishable 
according to Netherlands Law, receive the punishment prescribed for 
such act. 

“ -• If suc h crime does not at the same time contain the elements 
of an act punishable according to the Netherlands law, the perpetrator 
shall receive the punishment prescribed by Netherlands law for the act 
with which it shows the greatest similarity.” 

In this manner, the definition of the concept of war crimes in the wider 
sense, which includes that of crimes against humanity, was achieved by refer¬ 
ring to the definitions of the Nuremberg Charter. Article 6 (b) and (c) of the 
Charter read : 

“ (b) War Crimes : Namely violations of the laws and customs of war. 
Such violations shall include, but not be limited to, murder, ill-treatment 
or deportation to slave labour or for any other purpose of civilian 
population of or in occupied territory, murder or ill-treatment of prisoners 
of war or persons on the seas, killing of hostages, plunder of public 
or private property, wanton destruction of cities, towns, or villages, or 
devastation not justified by military necessity ; 

“ (c) Crimes against Humanity : Namely, murder, extermination, 
enslavement, deportation and other inhumane acts committed against 
any civilian population, before or during the war, or persecutions on 
political, racial or religious grounds in execution of or in connection with 
any crime within the jurisdiction of the Tribunal, whether or not in 
violation of the domestic law of the country where perpetrated.” 

By combining the texts of Article 27-a of the Extraordinary Penal Law 
Decree and Article 6 of the Nuremberg Charter, the concept of war crimes 
in the wider sense emerges as an offence under international law which is 
committed by a person in the forces or service of the enemy of the Nether¬ 
lands, and the punishment of which is determined by ihe penalties prescribed 
for identical or similar offences in Dutch common penal law. 
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Prior to the enactment of Article 27-a another definition of war crimes was 
given in a decree of 29th May, 1945 (Statute Book No. F.85), which instituted 
the Netherlands Commission for the investigation of war crimes and laid 
down the rules under which such investigation was to be conducted. This 
definition contained elements similar to those deriving from Article 27-a and 
was couched in the following terms : 

“ Under war crimes shall be understood in this Decree facts which 
constitute crimes considered as such according to Dutch law and which 
are forbidden by the laws and customs of war and have been committed 
during the present war by other than Dutchmen or Dutch subjects.” 

In some respects the above definition was narrower than that of Art. 27-a 
which took its place in Dutch metropolitan law. One of the differences is 
that crimes against humanity were not included, as the reference to the 
laws and customs of war is limited to war crimes in the narrower sense. 
Another difference is that Article 27-a speaks of persons “ in the forces or 
service of the enemy state ”, which may be interpreted so as to include 
Dutch subjects in addition to foreign nationals. Article 1 of the War Crimes 
Commission’s Decree explicitly excluded Dutch citizens from the range of 
perpetrators and limited its scope to aliens only. As this definition was 
replaced by that of Article 27-a, these limitations disappeared with the 
enactment of Article 27-a. 

(b) Netherlands East Indies Law 

As alreadv stressed, in the Netherlands East Indies the definition of war 
crimes was made independent of the Netherlands East Indies common law 
and is directly a reproduction of the international law concept. In addition, 
it is limited to war crimes in the narrower sense. 

The definition is given in Article 1 of the Netherlands East Indies (herein¬ 
after referred to as N.E.I.) Statute Book Decree No. 44 of 1946, whose main 
part runs as follows : 

“ Under war crimes are understood acts which constitute a violation 
of the laws and usages of war committed in time ot war by subjects of 
an enemy power or by foreigners in the service of the enemy.” 

This definition is followed by an enumeration of all the offences contained 
in the list of war crimes of the 1919 Commission on Responsibilities as 
amplified by the United Nations War Crimes Commission in 1944. Five 
more offences were added and formulated by the Dutch East Indies legislation 
itself. The offences from the original 1919 list are as follows : 

1. Murder and massacres. 

2. Systematic terrorism.C) 

3. Putting hostages to death. 

4. Torture of civilians. 

5. Deliberate starvation of civilians. 

6. Rape. , . 

7. Abduction of girls and women for the purpose of enforced prostitution. 

m This offence was included under item 1 of the 1919 list, so that the latter had, in us 
total number of classified offences, one item less than the above N.E.I. list. 
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8. Deportation of civilians. 

9. Internment of civilians under inhuman conditions. 

10. Forced labour of civilians in connection with the military operations 

of the enemy. 

11. Usurpation of sovereignty during military occupation. 

12. Compulsory enlistment of soldiers among the inhabitants of occupied 
territory. 

13. Attempts to denationalise the inhabitants of occupied territory. 

14. Pillage. 

15. Confiscation of property. 

16. Exaction of illegitimate or of exorbitant contributions and requisitions. 

17. Debasement of the currency and issue of spurious currency. 

18. Imposition of collective penalties. 

19. Wanton devastation and destruction of property. 

20. Deliberate bombardment of undefended places. 

21. Wanton destruction of religious, charitable, educational and historic 
buildings and monuments. 

22. Destruction of merchant ships and passenger vessels without warning 
and without provision for the safety of the passengers and crew. 

23. Destruction of fishing boats and of relief ships. 

24. Deliberate bombardment of hospitals. 

25. Attack and destruction of hospital ships. 

26. Breach of other rules relating to the Red Cross. 

27. Use of deleterious and asphyxiating gases. 

28. Use of explosive or expanding bullets and other inhuman appliances. 

29. Directions to give no quarter. 

30. Ill-treatment of wounded and prisoners of war. 

31. Employment of prisoners of war on unauthorised works. 

32. Misuse of flags of truce. 

33. Poisoning of wells. 


The offence which was inserted following the extension of the above list 
by the United Nations War Crimes Commission (>) is : 

34. Indiscriminate mass arrests for the purpose ol terrorising the population 
whether described as taking of hostages or not. 


The additional offences introduced 
are as follows : 


by the Netherlands East Indies legislator 


35. Ill-treatment of interned civilians or prisoners. 

36. Carrying out of or causing execution to be carried out in an inhuman 
way. 

37. Refusal of aid or prevention of aid being given to shipwrecked persons. 

38. Intentional withholding of medical supplies from civilians. 

39. Commission, contrary to the conditions of a truce, of hostile acts or the 
incitement thereto, and the furnishing of others with information, the 
opportunity or the means for that purpose. 

These additions were made chiefly with a view to dealing with types of 

offences committed by Japanese war criminals repeatedly and on a large scale 


( ) r or the listing of this additional offence see History of the United Nations War Crimes 
Development of the Laws of War , London. H.M.S.O.. 1948, Chapter 


It can be observed that, so far as civilians are concerned, item 35 would 
appear to be covered by item 8 of the 1919 list of war crimes, which is 
described as “ internment of civilians under inhuman conditions ”. 

The above enumeration was made only exempli causa, thus not limiting 
the field of war crimes to the cases listed. 

4. ADDITIONAL CRIMES IN DUTCH METROPOLITAN LAW 

The offences reviewed in the preceding pages include a well-defined 
set of acts punishable under both Dutch municipal law or international law. 

To these recognised offences, the Dutch East Indies legislation has added, 
as has been seen, several more violations of the laws and customs of war. 
Two other types of offences were introduced in the common penal law of 
metropolitan Holland. One deals with exposing other persons to persecution, 
and the other with certain offences against private property. Although 
there is, so far, no report that these two classes of offences were considered 
by Dutch courts in war crime trials, they are worth noting since it would be 
possible for Dutch courts to hold the view that certain war crimes are identical 
or similar to them, in connection with the rule concerning the selection of the 
punishment which was previously explained with reference to Article 27-a 
of the Extraordinary Penal Law Decree D.61. 

(a) Exposing to persecution 

Article 26 of the Extraordinary Penal Law Decree of 22nd December. 1943. 
makes punishable any person 

“ who during the time of the present war intentionally exposes another 
person to being tracked down, to persecution, to loss or restriction of 
liberty, or to any penalty or measure by or on behalf of the enemy.' 

Quislings or traitors, who assisted the enemy in a private or official capacity, 
are treated as enemies. Punishments vary according to the consequences 
of the exposition to any of the acts enumerated. In case of loss of liberty for 
more than a month, the penalty is imprisonment not exceeding 10 years. 
If the offence has resulted in “ severe bodily injury," the penalty is imprison¬ 
ment not exceeding 20 years, and may be increased to life imprisonment. II 
the result is death or if the victim is missing and presumed dead, the per¬ 
petrator may be punished with imprisonment up to 20 years or for life, or 
with the capital punishment, death. In all other cases the punishment is 
imprisonment not exceeding 5 years. 

At the same time Article 26 excludes from punishment persons who had 
exposed other persons to any act of persecution indicated, "with the 
intention of carrying out instructions lawfully given ” during the war by 
the Queen of the Netherlands or the Dutch Government on her behalf, 
or “ serving the general interest ”. Decision on these points is left to the 
discretion of the courLs. 

The offence of exposing someone to an act of persecution, as defined in 
the above provision, includes acts of denunciation. For what the above 
Article 26 calls “ exposing ” someone to “ being tracked down, persecution, 
loss or restriction of liberty, or any penalty or measure " against the victim, 
is and in fact was in most cases achieved by means of denunciation. 
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The place of denunciation in the field of war crimes was studied by the 
United Nations War Crimes Commission. Reports submitted to it by 
member-governments, including Holland, were to the effect that in many 
cases civilians had fallen victims of war crimes as a direct result of denuncia¬ 
tion that they were hostile to members of the Nazi occupying authorities or 
to Nazi ideology or that they were Jews. As a consequence such civilians 
vere subjected to persecutions of all kinds, and invariably without any other 
guilt than that of being allegedly anti-Nazis, or Jews. After thorough study, 
the War Crimes Commission reached the decision that if it could be proved' 
that, by giving information, the denunciator had become “a party to or 
accomplice in " the act of persecution which had followed his denunciation, 
he was guilty of a war crime. According to the Commission, this was the 
case if the informer knew that his denunciation would lead to a war crime, 
and cither intended to bring about this consequence or was recklessly in¬ 
different with regard to it. 

A similar and legally even stricter solution was adopted in France. By an 
Ordinance of 31st January, 1944, concerning the Suppression of Acts of 
Denunciation, the fact of denouncing someone to enemy or quisling authori¬ 
ties in regard to facts and circumstances determined by the Ordinance ( l ) 
was made a crime punishable in itself, irrespective of whether the act of 
denunciation was or was not followed by the commission of a war crime. 

The above Dutch provision is thus another contribution to the solution 
of this type of case. It should, however, be observed that, though including 
acts of denunciation, it is not limited to them. The formula of Article 26 
refers to persecutions which have resulted from any act, and not only those 
or denunciation. Such arc. for instance, cases in which the offender has 
acted by giving advice as to the treatment to be imposed upon a group or 
class of inhabitants, such as Jews, without necessarily denouncing any 
particL r individual of that group or class. Such are, further, cases where 
measures of persecution were introduced by a person who has not himself 
taken part in their imposition. One could easily multiply other examples 
in which persons were “ exposed " to persecution without being denounced. 

fft) Offences against property. 

Article 27 of the Extraordinary Penal Law Decree of 22nd December, 1943, 

provides as follows : 

He who during the time of the present war intentionally makes 
or threatens to make use of the power, opportunity or means, offered 
him by the enemy or by the fact of the enemy occupation, unlawfully 
to injure another in his possessions or unlawfully to benefit himself or 
another, shall be punished with imprisonment not exceeding 15 years ”. 

As can be seen the offence consists in “ unlawfully injuring another in 
his possessions " or in “ unlawfully benefiting ” oneself or somebody else 
at the expense or a third person. It thus adds up to other offences against 
property, such as physical damage, theft or pillage, which are all covered by 
both Dutch municipal law and international law, and is a wider form which 
includes any mode of injury or of misappropriation of property that does not 

(') See Volume VII of this Series pp. 71-72. 


fall within any of the existing categories. Its main qualification is that it is 
committed by abusing or misusing power, means or opportunities, offered 
by the enemy or the fact of its occupation. 


5. JURISDICTION OVER OFFENCES COMMITTED OUTSIDE DUTCH TERRITORY 

Both metropolitan and Netherlands East Indies law lay down the principle 
that their provisions regarding war crimes arc applicable to persons who had 
committed their crime not only in Dutch territory, but also abroad, on foreign 


territory. 

Article 4 of the Extraordinary Penal Law Decree of 22nd December, 1943, 
for metropolitan Holland, prescribes : 

“ The Netherlands penal law applies to any person who. outside the 
realm in Europe, is or has been guilty of : 

(1) A crime described in . . . Articles 26, 27, 27-a ... it the act 
has been committed against or in connection with a Dutch citizen 
or a Netherlands legal person or if any Netherlands interest is or 
could be harmed thereby 


This includes war crimes and crimes against humanity as defined in 
Article 27-a of the Decree. The above provision completes the definition of 
war crimes as we saw it in connection with Article 27-a and Article 6 of t e 
Nuremberg Charter. The complementary element consists in that it is specihed 
that the jurisdiction of Dutch courts is restricted to cases in which the victims 
of war crimes are Dutch citizens or the interests harmed are those of the 


Netherlands State. 

Article 3 of the N.E.I. War Crimes Penal Law Decree (Statute Book No. 4r> 
of 1946) runs as follows : 

“ The Netherlands East Indies Statutory Penal Provisions with regard 
to war crimes are applicable irrespective of the place where the crime is 




6. PROVISIONS REGARDING ATTEMPTS, COMPLICITY AND CONSPIRACY 

Special provisions of both metropolitan and Netherlands East Indies law 
were introduced in order to alter the effects of general penal law regarding 
attempts, complicity and conspiracy m the sphere of war crimes. 

In metropolitan law this was done in respect ofall the crimes punishable 
under Article 1 of the Extraordinary Penal Law Deem: of -nd De . 

1943 as amended in July, 1947, by the introduction of Article-7-a. Therefore, 
in addition to war crimes and crimes against humanity, which came within 
the terms of Article 1 after the amendment, it applies also to the other 
offences covered by that Article. 

Art -. n of the Decree of 22nd December, 1943, lays down the rule that 

attempts ^commit or complicity in a crime punishable under Article 1 are 
attempts to comm y prescribed for the crime itself. Decision 

0 ^ whe°ther e the same penalty will be imposed is left to the discretion of the 

courts. r 

This has altered the effects of Articles 45 and 49 of the Penal Code and of 
Articles 49 and 50 of the Military Penal Code. According to the lormer the 
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maximum penalty for attempt and complicity is reduced by one-third of the 
punishment prescribed for the crime. Where the punishment is imprisonment 
tor life the maximum is 15 years of imprisonment. The Military Penal Code 
fixes the same maximum for attempts at or complicity in a crime punishable 
with death. 

Article 15 of the Decree of 22nd December, 1943, provides that “con¬ 
spiracy in any of the crimes mentioned in Article 1 shall be punished equally 
with the crime '. It thus made, in case of conspiracy, the imposition of the 
same penalty mandatory. A rule was added to the effect that a conspirator 
who notifies the authorities of the existence of the conspiracy before it is 
know n to them, so as to make possible the prevention of the crime, will not 
be prosecuted. This does not, however, apply to the chief instigator of the 
conspiracy. 

The effect of these provisions on war crimes is that, in case of attempt, 
complicity or conspiracy, the judge may, in assessing the punishment to be 
applied under the provisions of the Penal Code as prescribed by Article 27-a 
of the Extraordinary Penal Law Decree, impose the maximum penalty 
provided against the crime itself. 

Similar consequences were brought about in the Netherlands East Indies 
legislation. Article 5 of the Statute Book Decree No. 45 of 1946 reads as 
follows : 

“An attempt at or complicity and conspiracy in a war crime are 
equally punishable with the crime itself.” 

Conspiracy is defined in Article 88 of the N.E.I. Penal Code as a situation 
where two or more persons have agreed to commit a crime ”, 

The equal punishment of individuals guilty of attempt, complicity or 
conspiracy is added to the rule regarding the punishment of perpetrators of 
a war crime which is settled under the general terms of Article 55 of the 
N.b.l Penal Code. In addition to individuals who actually commit the crime, 
the latter treats as perpetrators those “ who cause it to be committed or are 
accessories to it . and also those “ who by gifts, promises, misuse of authority 

nr fnfn ; f0rC a’. l u reat V decdt ° r by the provision of opportunity, means 
c, "f orma P° n > de ''berately provoke ” the crime. By contrast to this. Article 
56 of the N.E.I. Penal Code restricts the concept of accomplice to “those 
who intentionally assist m the crime" or who “intentionally provide the 
opportunity, means or information for the commission of the crime”. 

crimes C hv 8 . 6 h 0f isj th p , N f Pe " al C ° de ’ which was made a PP'icable to war 
crimes by the N.E.I. Statute Book Decree No. 45 of 1946, provides that 

M , f rc p a S eneral or a crime in particular is mentioned ” in the 

included nrn J°H d fi: ‘ com P |,c,t y an attempt to commit that crime is 

of !he Pena?Code hat *** C ° n ‘ rary does not result from an y other provision ” 

7. SUPERIOR ORDERS 

fact^of hM accepled rule ln contemporary international law, that the 
reheve the r d “ ^ CrimC Up0n superior orders d °<* "ot in itself 

Statu* Book CTnoTs ^f7i^. SPOnSibili,y - W “ N EI 
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Article 1 of the Decree suspended the effect of Article 51 of the N.E.I. 
Penal Code in the field of war crimes. The latter provides that, as a rule, 
a subordinate is not punishable for a crime committed in the execution of 
the official order issued by the competent authority. By making this rule 
inoperative in the sphere of war crimes, the N.E.I. legislator removed what 
he considered to be an obstacle to holding a subordinate responsible. 

The issue in the metropolitan law is not so clearly defined. In the decision 
of the Special Court of Cassation of 17th February, 1947, previously referred 
to, the Court included in its recommendations regarding legislative measures 
which, in its opinion, were required in order to provide a legal basis for the 
trial of war criminals, the adoption of the “ provision regarding Superior 
Orders which was accepted in Article 8 of the Charter belonging to the 
London Agreement ”. The latter reads as follows : 

“ The fact that the defendant acted pursuant to order of his Govern- 
ment or of a superior shall not free him from responsibility, but may 
considered in mitigation of punishment if the Tribunal determines 
that justice so requires.” 

In the law of 10th July, 1947, by which the Extraordinary Penal Law Decree 
of 22nd December, 1943 was amended in order to make possib e the tria 
of war criminals on the legal basis recommended by the pecia ou ^ ^ 
Cassation, no provision was inserted regarding superior orders, and the above 
recommendation was thus not followed up. 

The position with superior orders in Dutch common penal law is the same 
as in the N.E.I. Penal Code. Article 43 of the metropolitan Penal Code 
provides as follows : 

“ Not punishable is he who commits an act in the execution ol an 
official order given him by the competent authority. 

“An official order given without competence thereto does not remove 
the liability to punishment, unless it was regarded by t h ^ubord.nate^n 
all good faith as having been given competently and obeying it came 
within his province as a subordinate. 

The fact that this provision was not suspended in the fieldl ol 
as was the case in the N.E.I. legislation, as well as t - d *j on t h e 

that the metropolitan legislator must have ta en in ° ^ 

Supreme Court's recommendation before passing the law oflOA 

leaves room for at least two possible interpretaUons One J uld ^ a ^ 

Dutch legislator did not agree with the rule o r i Penal Code 

Charter, and for this reason maintained Article 413 of the KmalCc*Je 

effective. The other possible interpretation, w c s t t h m k 

correspond with the Dutch legislator s views, is a 

it advisable to alter a principle of common pena^ law for Ae « 

crime trials, which are limited in time and scope and 

that the rule of Article 43 was elasuc enough to achieve the same cot 

quences as Article 8 of the Nuremberg Charter. 

It will indeed be noticed that the rule of Article 43 revoNes around the 
concept of competent authority and competent order. A subordinate is n 
held responsible on condition that he had acted upon an official 
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of the “ competent ” authority. On the other hand, liability to punishment 
is not removed if the “ official order was given without competence ” unless 
the subordinate had acted in “ all good faith ” as to the competence involved. 
The concept, as can be seen, remains to be defined, and therefore lends itself 
to various ways of interpretation on the part of the courts. One of the possible 
interpretations would be to hold the view that no authority is competent 
to issue orders for the commission of crimes, and that, consequently, any 
such order is “ incompetent ”. That would, however, still leave open the 
question of the degree of responsibility of the subordinate, as it does under 
Article 8 of the Nuremberg Charter which allows for mitigation of punishment 
according to the accused's mens rea. Article 43 of the Dutch Penal Code 
stresses this important element by taking into account the existence or 
absence of the subordinate’s “ good faith ” as to whether or not the order 
originated from the “ competent ” authority. 

8. RESPONSIBILITY OF PERSONS IN AUTHORITY 

Connected with the effect of the plea of superior orders upon the guilt of 
>ubordinates, is the question of the responsibility of the superiors who issued 
the orders. 

In Dutch metropolitan law the liability of superiors falls under the general 
terms of Article 47 of the Dutch Penal Code, which provides the following : 

“As perpetrators of a punishable act (the following) shall be 
punished : 

(1) Those who commit the act, cause it to be committed, or are 
accessories to it ".(*) 

The same provision is contained in Article 55 of the N.E.I. Penal Code. 
W hereas the terms “ cause it to be committed ” clearly cover the case of a 
superior giving orders upon which a crime is perpetrated, it was thought 
advisable to introduce specific rules for cases in which superiors were 
implicated otherwise than by issuing express orders. These latter cases were 
those of persons in authority who had neglected to undertake measures 
whiv.h would have prevented or reduced the possibilities for a subordinate 
lo perpetrate a crime, or who had knowinely tolerated such crimes to be 
committed. 


In Dutch metropolitan law, this question was solved in Article 27-a 
paragraph 3 of the Extraordinary Penal Law Decree of 22nd December, 
'' ^ alter prescribes that “ any superior who deliberately permits a 
subordinate to be guilty ” of a war crime or crime against humanity is liable 
to the same punishment as the perpetrator. 

A similar provision is contained in Article 9 of the N.E.I. Statute Book 
Decree No. 45 of 1946, which reads : 

H , c ''hose subordinate has committed a war crime shall be equally 
pun is la e lor that war crime, if he has tolerated its commission by 
is su r mate whilst knowing, or at least must have reasonably 
^supposed, that it was being or would be committed.” 

O Italics are inserted. 


A law of 1947 (N.E.I. Statute Book No. 16) amended the above rule by 
the insertion of an additional provision extending the effect of Article 9 
to superiors “ not being subjects of a hostile power or foreigners in the 
service of the enemy,” that is to Dutch citizens or subjects of the Netherlands 
East Indies. This extension made the rule applicable to traitors and 
quislings, in addition to war criminals proper. 

(The relevant general rule as laid down by Article 6, last paragraph, of 
the Nuremberg Charter was the following : 

“ Leaders, organisers, instigators and accomplices participating in 
the formulation or execution of a common plan or conspiracy to 
commit. . . crimes are responsible for all acts performed by any person 
in execution of such plan.”) 


9. RESPONSIBILITY OF CRIMINAL GROUPS 


Article 10 of the N.E.I. Statute Book Decree No. 45 of 1946 contains a 
special rule regarding responsibility of a group of individuals involved in 
the commission of war crimes. It reads as follows : 

“1. If a war crime is committed within the framework of the activities 
of a group of persons in such a way that the crime can be ascribed to 
that group as a whole, the crime shall be considered to have been 
committed by that group, and criminal proceedings taken against and 
sentences passed on all members of that group. 

“ 2. No penalty shall be imposed on the member for whom it is 
proved that he had taken no part in the commission of the war crime. 

This provision deals with what became known, under the rules of the 
Nuremberg Charter, as “ criminal groups or “ organisations. 

Among the provisions defining the jurisdiction of the International 
Military Tribunal at Nuremberg. Article 9 of the Charter prescribed the 
ollowing : 

“ At the trial of any individual member ol any group or organisation 
the Tribunal may declare (in connection with any act of which the 
individual may be convicted) that the group or organisation or which 
the individual was a member was a criminal organisation. 


The effects of such a declaration was defined by Article 10 ol the Charter 
According to it, one of the effects is that a member ol a group v ec are 
criminal may be brought to trial “ for membership ” before national, military 
or occupation courts-the latter being those in operation m Germany. 
Another effect is that in any such trial. “ the criminal nature of the group 
or organisation ” so declared by the International Tribunal is considered 
proved and shall not be questioned. 

The solution supplied by the N.E.I. legislation, is not identical with that 
of the Nuremberg Charter. The latter implies a declaration of criminality 
of the group prior to the trial of its members, which declaration is at the 
same time the limit of the International Tribunal's jurisdiction in the sphere 
of criminal groups. The Tribunal does not adjudicate on the individual 
guilt of the members and does not pronounce sentences on them. Under 
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the rules of the N.E.l. Decree No. 45 no declaration of criminality precedes 
the trial of members of the group. The trial is conducted as soon as “ a 
war crime," which means even a single war crime committed only once 
by the group “ can be ascribed to the group as a whole.” The effect of such 
a finding is in one respect, however, similar to that of a declaration under 
the Nuremberg Charter. All members may be sentenced if one or more 
have been proved to have committed the crime. The exception concerns 
members for whom it was “ proved that they had taken no part in the crime." 
This latter solution coincides with the general ruling made by the International 
Military Tribunal at Nuremberg concerning the manner in which subsequent 
courts are deemed to estimate the personal responsibility and guilt of 
individual members of a criminal group, and according to which innocent 
members are not to be punished.! 1 ) 

10. DEFENCES OK THE ACCUSED 

The N.E.l. War Crimes Penal Law Decree (Statute Book No. 45 of 1946) 
explicitly maintained in force several provisions of the N.E.l. Penal Code 
dealing with certain circumstances in which the perpetrator of a crime is 
considered not responsible and guilty. These circumstances include cases 
such as mental deficiency and self-defence, which have similar effects in 
penal laws of all civilised nations. One of these circumstances, however, 
deserves special attention as it may and in fact did intervene in war crime 
trials. It concerns war crimes committed under duress or by necessity, 
in which the perpetrator had acted under compulsion. 

Article 40 of the Dutch Penal Code provides as follows : 

“ Not punishable is he who commits an act to which he has been 
forced by necessity." 

Another provision is contained in Article 48 of the N.E.l. Penal Code, 
which provides : 

Is not punishable he who commits a crime under duress." 

The above provisions are relevant in cases of a crime being committed 
upon the orders of a superior or as member of a criminal group, and may 
thus intervene as a factor of exoneration of guilt in the above circumstances. 


11. PUNISHMENTS. 

(a) Metropolitan Law 

One of the mam effects of the Extraordinary Penal Law Decree of 22nd 
December, 1943 was to increase the penalties of common law as applicable 
to the offences covered by its Article 1. As will be recalled, the jurisdiction 
over war crimes was determined by Article 27-a so as to make them punishable 
with the penalties prescribed for common law offences. The maximum 
penalties to be imposed were the maxima prescribed for offences with whose 
elements a war enme either coincided or else showed the greatest similarity. 

a nd’punishment o? Wel1 ‘*>e^es."con^m^g criminal organisations 
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Article 11 of the Extraordinary Penal Law Decree increased the penalties 
of common law in the following terms : 

“ He who is guilty of a crime to which the provisions of this Decree 
apply may be sentenced : 

(1) To the death penalty, imprisonment for life or imprisonment not 
exceeding twenty years if a penalty of fifteen years imprisonment 
is prescribed in the Penal Code for that crime ; 

(2) To imprisonment for life or imprisonment not exceeding twenty 
years if a penalty of less than fifteen years but exceeding seven 
years and six months imprisonment is prescribed in the Penal 
Code for that crime ; 

(3) To double the penalty if a penalty not exceeding seven years 
and six months but exceeding two years and six months imprison¬ 
ment is prescribed in the Penal Code for that crime ; 

(4) To imprisonment not exceeding five years if a penalty of two 
years and six months or less or detention is prescribed in the 
Penal Code for that crime." 

The Judge is empowered to impose, in addition or in place ot other 
penalties, a fine not exceeding 100,000 guilders. Where the accused has 
enriched himself by misusing circumstances, the fine may be increased to 
the treble amount of the sum with which the accused had enriched himself. 

(b) Netherlands East Indies Law 

In accordance with the legal approach made in the Netherlands East 
Indies towards war crimes, as a result of which the punishment of the latter 
was not. in the letter of the law, made dependant on common lasv provisions_ 
Article 4 of the N.E.L War Crimes Penal Law Decree (Statute Book No 45 
of 1946) prescribed in a general manner the punishments which the court 
were allowed to impose. It reads as follows . 

“ He who has been guilty of a war crime shall be punished with the 
death penalty, or imprisonment for life, or imprisonment for not less 
than 1 day, and not more than 20 years. 

It was left to the discretion of the courts to decide which of these punish¬ 
ments was to be imposed in each case. 

III. PROVISIONS OF PROCEDURAL LAW 

Rules concerning Dutch courts for war crimes trials, their composition, 
j uSSion"“Ledum, are divided into .he same w, > «» > as P-o™ 
of substantive law There are rules for metropolitan Holland and rules 

for the Netherlands East Indies. As they do 

they are reviewed separately. One more reason or existing 

lies in the fact that the metropolitan law is mainly based on.the exist ng 
penal law provisions with comparatively tew departures introduced by th 

whereas in '^Netherlands East Into toe 
substantial and numerous alterations were made For this reason the latter 
have had to be commented upon more fully and required more space than 

the metropolitan law. 
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(a) Courts trying alleged War Criminals 

Under the two decrees of 22nd December, 1943 (Statute Book No. D.62 
and 63) and the Decree of 12th June, 1945 (Statute Book No. F.91) as 
amended by Statute Book No. H.206 of 27th June, 1947, referred to in the 
beginning of this Annex, several special courts were instituted for trials 
in the first instance and one Special Court of Cassation for appeals thereto. 
These courts were set up with jurisdiction over the offences covered by 
the Extraordinary Penal Law Decree D.61 of 22nd December, 1943. As a 
result, and after the question of war crimes was cleared by the insertion of 
Article 27-a, these courts became competent to try war criminals in addition 
to individuals guilty of other offences under the terms of Article 1 of Decree 


(b) Special Courts in the First Instance 
Number and Composition 

A total of 5 courts in the first instance were set up, one in each of the 
following places : Amsterdam, Leeuwarden, the Hague. Arnhem and 
‘s-Hertogenbosch. 

Each court is composed of three judges, two of whom are civil judges 
and the third a military judge. Originally they were composed of 5 members. 

Every court has, as a rule, several panels, in which case every panel has 
t ree judges. Some of the panels are located outside the headquarters of 
the court, in view of the number of trials which are to be conducted locally 

Thus, the Leeuwarden Special Court has one panel in Groningen and another 
in Assen. 

Each court or panel, as the case may be, has prosecutors and clerks. 
Prosecutors of courts in the first instance are subordinated to the Prosecutor 
°f th’ ^ PCCla C ° Urt ° f CassaUon in ali matters regarding the implementation 


Rules of Procedure and Evidence 

The rules of procedure and evidence are, in principle, those of the common 

^ r U . S 7 e , de P^ ures have been made in regard to the exceptional 
ype of the trials. The rights of the accused are fully protected. He has 

l , . ence COUnsel ’ and one is appointed by the President 

mu HL C ° U a l thC aCCU ' ed d ° eS nGt make such c hoice. The indictment 
k K° Wn ,0 thC UCCUSed at least 10 da y $ before the tr ial, and he 
rhe h u be acqua, " ted w,th the tenor of all the documents concerning 
the case, as well as to call witnesses and experts. 

The relative competence of the court over persons to be tried is determined 
Thr bm" 8 t0 thC ".TV" whlch the accused res *des or is kept in custody. 
^ aHeged'crirlir 3 y *** CUSt<>dy “ the area in which he had com "iitted 


) 




(c) The Special Court of Cassation 

Composition 

The Special Court of Cassation in the Hague has four panels, two with four 
civil judges and one military judge, and two with two civil and one military 
judge. 

Jurisdiction 

The court is called to hear any appeal in cassation made against decisions 
of the courts in the first instance. It quashes sentences of the first courts 
in the following cases : 

(1) In case of neglect of procedural provisions. 

(2) In case of wrongful application or violation of the law. Wrongful 
application of the law comprises the imposition of a punishment 
which did not correspond to the gravity of the crime, to the circum¬ 
stances in which it had been committed, or to the person and the 
personal circumstances of the defendant. 

3. Where the competence of the first court was transgressed. 

Right of Appeal in Cassation 

Appeal in cassation may be made by the prosecutor of the Special Court 
in the first instance without restrictions, and by the accused only in one 
of the following cases : 

(a) when the punishment is death or imprisonment exceeding 6 years : 

(b) if the sentence was pronounced after the case was forwarded to a 
Special Court by the Special Court of Cassation ; 

(c) if the prosecution has made appeal in cassation. 

In all other cases the accused must have the permission of the Special 
Court in the first instance to make appeal in cassation. 


Procedure and Decisions 

The court can hear the accused in person. In practice the accused always 
appears in person. 

The Court may decide on further investigation, or it may quash the judg¬ 
ment of the first court. 

Further investigation is decided upon whenever the court finds 
data is required concerning the circumstances in w doubt 

committed, or concerning .^e .^n f the Reused. J ^ ^ 

condition. Cases for further investigation are referred back to the hrst 
court which pronounced the sentence. 

As already mentioned sentences are qiiashed in case of neglect^^ 
cedural provisions, of wrongful application or V1 ° 1 of cases 

and of transgression of judicial competence, n e 

the Court of Cassation pronounces a new sentence itself and m the brs 

type it forwards the case either to the same first court or to any other Spec 
Court in the first instance it designates. 










106 


ANNEX 


ANNEX 


107 


(d) Re-trial 

Re-trial of a case finally concluded takes place when new facts become 
known which, if they were known before the judgment, would have led to 
acquittal, dismissal of the case, or to application of a lighter penal provision. 

(e) Pardon 

The crown can grant a pardon. The court which pronounced the final 
sentence advises as to whether pardon should be granted. 

13. NETHERLANDS EAST INDIES LAW 

(a) Courts trying alleged war criminals 

In the Netherlands East Indies jurisdiction over war crimes trials was 
given to the existing military courts, that is to courts-martial. 

This was, technically, achieved by amending N.E.I. Statute Book No. 173 
of 1934 concerning the “ Legal Competence of the Military Judge.” The 
amendments were made by the Lieutenant Governor-General’s Decree No. 
46 of 1946. The Jurisdiction of the Military Judge, which is regulated by 
Article 3 of Law No. 173, was extended to cover “ war crimes, where or by 
whom committed.” These in turn fall under the terms of Article 10 of 
N.E.I. Statute Book No. 173 which prescribes that “punishable acts com¬ 
mitted by those who come under the jurisdiction of the military judge ” 
are dealt with by “ courts-martial.” 

The types of courts-martial involved are determined in the “ Revised 
Military Legal Procedure ” (N.E.I. Statute Book No. 112, 1945, as amended 
by N.E.I. Statute Book No. 126) whose general provisions were made 
applicable to war crime trials with certain amendments by Statute Book 
No. 47 of 1946. 

There are ordinary courts-martial, field general courts-martial, and 
temporary courts-martial. The latter appear to be in practice the only 
ones to be used for war crime trials. 

Ordinary Courts-Martial 

Ordinary Courts-Martial are the regular Dutch East Indies military 
courts. They are set up by the Governor-General, in the number and 
places which he determines. 

An ordinary court-martial is composed of a civil lawyer as president 
and four officers appointed by the commander of the garrison where the 
court is established. The officers must hold a rank above that of a 2nd 
lieutenant and must have reached 25 years of age. They remain in office, 
as a rule, for not less than one year. The president is appointed by the 
Governor-General and must also have reached the age of 25. 

In view of the fact that many war crimes in the Netherlands East Indies 
during the war 1941-1945, were committed against the victims of other 
Allied nations, special provision was made to the effect that Allied officers 
were eligible as members of the courts in cases concerning victims of their 
nationality. Appointments are made by the Director of Justice for the 


Netherlands East Indies. Similar special authority was given for the 
appointment of regular members from among the ranks of a given service, 
such as Air Force, Navy or Fleet Air Arm, in particular cases requiring 
the functions of an officer from the service affected. 

Every ordinary court-martial is assisted by a public prosecutor, who 
is a civil lawyer above the age of 25. He is appointed by the Governor- 
General. Each court has also a secretary, who is an officer appointed 
by the garrison commander concerned, and a suitable number of clerks 
and other personnel. 

Field General Courts-Martial 

Field general courts-martial are established only in time of war. They 
arc set up either by the Governor-General or by the commanding officer 
designated by him. They may be appointed for the duration of the war, 
or for a certain length of time, or for a specific case, as the needs of the 
service may call. 

They consist of one president and two members all officers, including 
the president. The latter must be a senior officer. President and members 
may be drawn from whatever unit or army service. 


Temporary Courts-Martial 

Temporary Courts-martial are appointed in territory w'here a state of 
siege has been declared, and their 1 unctions are limited to that period. 
They also consist of one president and two members, all officers. The 
president may be a junior officer if it is not possible to appoint a senior 
officer. For the rest, the above-mentioned rules concerning ordinary 
courts-martial apply also to temporary courts-martial. 


(b) Rules of Procedure 

The rules of procedure concerning the hearings before the court and its 
delivery of the judgment are similar tor all three types of courts-martia . 
They follow the general principles of modern penal procedure as app te 
bv continental countries. 

After the proceedings concerning evidence are completed, the prosecution 
is entitled to alter such charges as it finds necessary in face ol the facts ana 
evidence produced. It is in particular allowed to bring forw.tr a itiona 
charges likely to warrant severer punishment. 

These proceedings are followed by a final address ol the prosecutor, 
who is called upon to state specifically the sentence which shou , in ns 
opinion, be pronounced. The accused is entitled to reply to the prosecutor 
address in person or through counsel. If the prosecutor wises tu i ma e 
further statements in connection with the defendants icply. e is cn 
to do so, but the accused is in every case allowed the last wor 


(c) Rules oj evidence 

Rules of evidence are, according to Article 73 ol the Statute 
No. of 1946, those of common law, with certain departures p 
specifically for courts-martial. 
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(d) Re-trial 

Re-trial of a case finally concluded takes place when new facts become 
known which, if they were known before the judgment, would have led to 
acquittal, dismissal of the case, or to application of a lighter penal provision. 

(e) Pardon 

The crown can grant a pardon. The court which pronounced the final 
sentence advises as to whether pardon should be granted. 

13. NETHERLANDS EAST INDIES LAW 

(a) Courts trying alleged war criminals 

In the Netherlands East Indies jurisdiction over war crimes trials was 
given to the existing military courts, that is to courts-martial. 

This was, technically, achieved by amending N.E.I. Statute Book No. 173 
of 1934 concerning the “ Legal Competence of the Military Judge.” The 
amendments were made by the Lieutenant Governor-General’s Decree No. 
46 of 1946. The Jurisdiction of the Military Judge, which is regulated by 
Article 3 of Law No. 173, was extended to cover “ war crimes, where or by 
whom committed.” These in turn fall under the terms of Article 10 of 
N.E.I. Statute Book No. 173 which prescribes that “ punishable acts com¬ 
mitted by those who come under the jurisdiction of the military judge” 
are dealt with by “ courts-martial.” 

The types of courts-martial involved are determined in the “ Revised 
Military Legal Procedure ” (N.E.I. Statute Book No. 112, 1945, as amended 
by N.E.I. Statute Book No. 126) whose general provisions were made 
applicable to war crime trials with certain amendments by Statute Book 
No. 47 of 1946. 

There are ordinary courts-martial, field general courts-martial, and 
temporary courts-martial. The latter appear to be in practice the only 
ones to be used for war crime trials. 

Ordinary Courts-Martial 

Ordinary Courts-Martial are the regular Dutch East Indies military 
courts. They are set up by the Governor-General, in the number and 
places which he determines. 

An ordinary court-martial is composed of a civil lawyer as president 
and four officers appointed by the commander of the garrison where the 
court is established. The officers must hold a rank above that of a 2nd 
lieutenant and must have reached 25 years of age. They remain in office, 
as a rule, for not less than one year. The president is appointed by the 
Governor-General and must also have reached the age of 25. 

In view of the fact that many war crimes in the Netherlands East Indies 
during the war 1941-1945, were committed against the victims of other 
Allied nations, special provision was made to the effect that Allied officers 
were eligible as members of the courts in cases concerning victims of their 
nationality. Appointments are made by the Director of Justice for the 
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Netherlands East Indies. Similar special authority was given for the 
appointment of regular members from among the ranks of a given service, 
,uch as Air Force, Navy or Fleet Air Arm, in particular cases requiring 
the functions of an officer from the service affected. 

Even ordinary court-martial is assisted by a public prosecutor, who 
is a civil lawyer above the age of 25. He is appointed by the Governor- 
General. Each court has also a secretary, who is an officer appointed 
bv the garrison commander concerned, and a suitable number of clerks 
and other personnel. 

Field General Courts-Martial 

Field general courts-martial are established only in time of war. They 
are set up either by the Governor-General or by the commanding officer 
designated by him. They may be appointed for the duration of the war, 
or for a certain length of time, or for a specific case, as the needs of the 
service may call. 

They consist of one president and two members, all officers, including 
the president. The latter must be a senior officer. President and members 
may be drawn from whatever unit or army service. 

Temporary Courts-Martial 

Temporary Courts-martial are appointed in territory where a state of 
siege has been declared, and their lunctions are limited to that period. 
They also consist of one president and two members, all officers. The. 
president may be a junior officer if it is not possible to appoint a senior 
officer. For the rest, the above-mentioned rules concerning ordinary 
courts-martial apply also to temporary courts-martial. 


(b) Rules of Procedure 

The rules of procedure concerning the hearings belore the court and it-- 
delivery of the judgment are similar for all three types of courts-martia 
They follow the general principles ol modern penal procedure as app ice 
by continental countries. 

After the proceedings concerning evidence are completed, the prosecution 
is entitled to alter such charges as it finds necessary in lace ot the tacts and 
evidence produced. It is in particular allowed to bring torwarc a c itiona 
charges likely to warrant severer punishment. 

These proceedings are followed by a final address ol the prosecuto 
who is called upon to state specifically the sentence which s ou ■ ln | 
opinion, be pronounced. The accused is entitled to reply to t e prosecutor 
address in person or through counsel. If the prosecutor wis es 0 ' 

further statements in connection with the defendants repy, <- 1S 
to do so, but the accused is in every case allowed the last wor 


(c) Rules oj evidence 


specifically for courts-martial. 
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Among those relevant in war crimes trials, comes the rule that the judge 
may recognise as legal evidence “ all documents produced at the sitting 
and all statements wherever made.” He is allowed to “ ascribe to them 
such conclusive strength as he thinks they may possess, if, in his opinion, 
the particular circumstances under which the war crime was committed 
or in which a piece of evidence would have to be furnished, would form an 
obstacle to the further production of evidence or would result in an inad¬ 
missible delay in the termination of the case, should this further evidence 
have to be produced." 

{d) Rights of the Accused 

In addition to his rights deriving from the rules of procedure reviewed 
above, the accused enjoys two more specific rights. 

He has the right to be represented by and choose counsel for defence. 
If he declines to designate counsel, one is assigned to him by the president 
of the court. The accused is, however, entitled to make a choice at any 
time after a counsel has been assigned to him in which case the counsel 
of his choice takes the place of the one assigned. With the president’s 
permission several counsel may appear. The law defines who may be 
chosen or assigned as counsel and limits the choice to the following classes : 
barristers practising in the Netherlands East Indies ; officers of the Army 
and Navy not serving on the court as members or secretaries ; retired officers 
ol the Army or Navy : or any other person who has been given permission 
to appear as counsel by the president of the court. 

Another right of the accused is to challenge any member of the court 
on the ground of lack of impartiality. Article 38 of Statute Book Decree 
No. 74 of 1946 reads as follows : 

“ If a defendant has any reason to think that the president or one 
of the members of a court-martial might not be a suitable judge in his 
ease on the grounds of hatred, enmity or for any other reason, he shall 
be allowed to place the reason for his objection with due respect before 
the court-martial and request a challenge.” 

The decision on the challenge is taken at the discretion of the court and 
in the absence of the member involved. When the challenge is admitted, 
the member is replaced by a substitute. 

(e) The Judgment 

The contents ol the judgment to be delivered by a court-martial are 
determined by Article 79 of the Statute Book Decree No. 74 of 1946. Every 
judgment must contain : 

(1) The name and surname of the accused, his age, place of birth, 
office held by him and his regimental roll number ; 

(2) The reasons for the verdict and the description of the offence, 
together with a statement on the circumstances which, in accordance 
with the law, give rise to a severer or lighter punishment being 
awarded. 

(3) The provisions of the law applied and the punishment imposed. 


(4) The names of the judges and the secretary, and also the reasons 
which may have made it impossible for one or more judges to be 
present at the promulgation of the sentence or to sign the judgment. 

(5) Decisions concerning all the accused implicated in the same case 
and sentenced at the same time arc to be given in one and the same 
judgment. 

Every judgment must be pronounced within 14 days of the close of the 
proceedings, and this must be shown in the text of the judgment. 

The court is entitled to acquit the accused under the following rule (Article 
75) of the Decree : 

“ If it has not been convinced by the legal evidence that the act with 
which the accused is charged was committed by him. or holds the view 
that the act or acts are not punishable, or considers on other grounds 
that no right to criminal proceedings exists in the case.” 

(/ j Confirmation of the Sentence 

In virtue of the amendments made in respect of war crimes within the 
body of the N.E.l. common penal law, there is no appeal against judgment' 
of the N.E.L courts-martial. Other safeguards were, however, prescribed. 

Judgments of courts-martial are subject to a confirmation of the sentence 
by the commanding general of the area concerned. 

Every judgment must be presented to the commanding general lor a 
'■ fiat ” of execution. In case of death penalty the commanding general 
is to refer the matter to the Governor-General for decision as to whether 
pardon should be granted. In time of war, however, if contact with the 
Governor-General is completely severed, the commanding general may give 
the fiat of execution on his own responsibility, if he considers it imperative. 

The commanding general may disagree with the sentence and decline 
the fiat of execution. The case is then relerred back to the court tor re¬ 
examination, and the court may alter the sentence. Il the court decides 
to maintain its sentence, the commanding general is entitled to suspend its 
execution and must refer the matter to the Governor-General. In case ol 
agreement with the court, the Governor gives instruction to the Commanding 
General to grant the fiat of execution, in which case the latter is under the 
obligation to do so. In case of agreement with the commanding general, 
the Governor refers the case to the Supreme Military Court tor final decision. 

(g) Petition for Mercy and Pardon 

Against judgments of any courts-martial the accused is entitled to lodge 
a petition for mercy, including cases in which the sentence is imprisonment 
for a term or for life. 

The petition is considered by the Supreme Court, and has the effect of 
postponing the execution of the sentence. It is to be submitted within 
eight days of the promulgation of the sentence. Advice on whether the 
petition should be accepted or rejected is given jointly by the courts-martial, 
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(1) The name and surname of the accused, his age, place of birth, 
office held by him and his regimental roll number ; 

(2) The reasons for the verdict and the description of the offence, 
together with a statement on the circumstances which, in accordance 
with the law, give rise to a severer or lighter punishment being 
awarded. 

(3) The provisions of the law applied and the punishment imposed. 
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(4) The names of the judges and the secretary, and also the reasons 
which may have made it impossible for one or more judges to be 
present at the promulgation of the sentence or to sign the judgment. 

(5) Decisions concerning all the accused implicated in the same case 
and sentenced at the same time arc to be given in one and the same 
judgment. 

Every judgment must be pronounced within i4 days of the close of the 
proceedings, and this must be shown in the text of the judgment. 

The court is entitled to acquit the accused under the following rule (Article 
75) of the Decree : 

“ If it has not been convinced by the legal evidence that the act with 
which the accused is charged was committed by him, or holds the view 
that the act or acts are not punishable, or considers on other grounds 
that no right to criminal proceedings exists in the case.” 

(f) Confirmation of the Sentence 

In virtue of the amendments made in respect of war crimes within the 
body of the N.E.l. common penal law, there is no appeal against judgments 
of the N.E.l. courts-martial. Other safeguards were, however, prescribed. 

Judgments of courts-martial are subject to a confirmation of the sentence 
by the commanding general of the area concerned. 

Every judgment must be presented to the commanding general for a 
“ fiat ” of execution. In case of death penalty the commanding general 
is to refer the matter to the Governor-General tor decision as to whether 
pardon should be granted. In time of war, however, if contact with the 
Governor-General is completely severed, the commanding general may give 
the fiat of execution on his own responsibility, it he considers it imperative. 

The commanding general may disagree with the sentence and decline 
the fiat of execution. The case is then referred back to the court for re¬ 
examination, and the court may alter the sentence. II the court decides 
to maintain its sentence, the commanding general is entitled to suspend its 
execution and must refer the matter to the Governor-General. In case ol 
agreement with the court, the Governor gives instruction to the Commanding 
General to grant the fiat of execution, in which case the latter is under the 
obligation to do so. In case of agreement wiLh the commanding general, 
the Governor refers the case to the Supreme Military Court for final decision. 

(g) Petition for Mercy and Pardon 

Against judgments of any courts-martial the accused is entitled to lodge 
a petition for mercy, including cases in which the sentence is imprisonment 
for a term or for life. 

The petition is considered by the Supreme Court, and has the effect oi 
postponing the execution of the sentence. It is to be submitted within 
eight days of the promulgation of the sentence. Advice on whether the 
petition should be accepted or rejected is given jointly by the courts-martial, 
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the prosecutor and the Supreme Court. In the following cases advice is 
given hy the Supreme Court only after hearing the Attorney-General : 

(1) If the penalty is death ; 

(2) If the court considers that important questions of policy in regard 
to prosecutions are at stake ; 

(3) If the Attorney-General lias previously informed the court of his 
desire to be heard in the case. 

Exceptionally, in time of war. a petition regarding a sentence other than 
death, docs not have the effect of postponing the execution of the sentence. 

Each case is hnally decided by the Governor-General, who grants or 
rejects the petition for pardon after consideration of the opinion of the 
Supreme Court. 

When the penalty is death and the accused has not made petition for 
mercy, the execution of the sentence is suspended automatically to enable 
the Governor-General to decide on whether pardon should be granted. 
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LAW REPORTS OF TRIALS 
OF WAR CRIMINALS 

SF.LECTED AND PREPARED 
BY THE UNITED NATIONS WAR CRIMES 
COMMISSION 

One of the aims of this series of Reports is to relate in summary 
form the course of the most important of the proceedings taken 
against persons accused of committing war crimes during the Second 
World War, apart from the major war criminals tried by the 
Nuremberg and Tokyo International Military Tribunals, but 
including those tried by United States Military Tribunals at 
Nuremberg. Of necessity, the trials reported in these volumes 
arc examples only, since the trials conducted before the various 
Allied Courts of which the Commission has had record, number 
about 1,600. The trials selected for reporting, however, are those 
which are thought to be of the greatest interest legally and in 
which important points of municipal and international law arose 
and were settled. 

Each report, however, contains not only the outline of the 
proceedings in the trial under review, but also, in a separate section 
headed “ Notes on the Case ”, such comments of an explanatory 
nature on the legal matters arising in that trial as it has been 
thought useful to include. These notes provide also, at suitable 
points, general summaries and analyses of the decisions of the 
courts on specific points of law derived primarily from a study of 
relevant trials already reported upon in the series. Furthermore, 
the volumes include, where necessary. Annexes on municipal war 
crimes laws, their aim being to explain the law on such matters as 
the legal basis and jurisdiction, composition and rules of procedure 
on the war crime courts of those countries before whose courts the 
trials reported upon in the various volumes were held. 

Finally, each volume includes a Foreword by Lord Wright of 
Durley, Chairman of the United Nations War Crimes Commission. 
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FOREWORD 


These Reports have in the present production arrived at Volume XII. 
This volume will contain a Report of only one trial, which has been described 
as the High Command Trial, because it deals with the responsibility of 
high-ranking officers of the German army for War Crimes and Crimes 
against Humanity. The proceedings and evidence are very voluminous, as 
may be inferred from the fact that the length of the Judgment was 330 pages. 
The work of digesting the evidence has been performed by Mr. Aars Rynning, 
the Norwegian member of the Commission’s staff. I am satisfied that the 
work has been admirably done. The Notes on the Case, which, together 
with the arrangement of those parts of the Judgment in which legal matters 
arc discussed, are Mr. Brand’s contribution to the present report, examine 
various questions on which the Judgment is of particular value. As Editor 
of these Reports he has also supplied the necessary cross-references and 
comparisons w ith earlier judgments of the same series, that is the series of 
the Subsequent Proceedings at Nuremberg, conducted under General 
Telford Taylor. In the Foreword to Volume VI, I included some general 
remarks on these proceedings which I do not desire to repeat. The judgment 
in the present case is of great interest and importance. Though all these 
proceedings were held under Control Council Law No. 10 and Military 
Ordinance No. 7. and thus are under a separate jurisdiction from that of 
the International Military Tribunal, which is conveniently referred to as 
I.M.T., there is a substantial uniformity in the Basic Laws and Procedure, 
and the judgment in the present case is in substance based on the principles 
enumerated by the I.M.T. But it does illustrate the development which 
has necessarily arisen by reason of the various complications of fact and of 
issues which were not present in the I.M.T. trial. The Tribunal which 
decided the present case has been compelled to do much work of analysis 
and differentiation and has performed the task in such a way as to add greatly 
to the development of this branch of law. The same may indeed be said of 
all the other judgments in the Subsequent Proceedings. No student of this 
branch of the International Law of war can dispense with a careful study of 
these Subsequent Proceedings, which have carried the ideas of the I.M.T. 
forward into problems of fact and law which were not present, and indeed 
could not have been present, to the minds of the earlier Tribunal. Perhaps 
I may here be permitted to express a humble tribute to the Judges who have 
left their homes in the United States and sojourned for many months in 
Nuremberg for the purpose of conducting these trials and performing the 
arduous task of preparing the judgments. Their efforts will be now and 
hereafter unanimously applauded. 

In studying this Report I have again been overwhelmed by a sense of the 
extraordinary mass of human suffering, and of widespread misery over a 
large part of Europe inflicted on mankind by the accused which form the 
subject of this volume. Before I make a few desultory observations on the 
nature of the main issues I cannot help noting one instance which illustrates 
the extent to which human dignity has been degraded. When, in October 
and November, 1943, the Germans decided to retreat and evacuate the 
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Eastern Zone, orders were issued to the General to institute a trek of the 
inhabitants on foot to the new areas, a notorious trek involving, as was 
admitted, atrocious hardships and a large percentage of deaths on the 
victims. In particular the order required that able-bodied labourers should 
be used for work for the army. Hundreds of thousands of helpless people 
were thus evacuated. They had to feed themselves. Only bread was 
distributed on the way. Note this incidental point—the order prescribed 
that “ Children over 10 are considered as labourers.” 

I do not intend to do more than itemise the different Orders which 
occasioned a large part of the charges in this indictment. Their general 
nature is well known by this time. They included, among others, the 
Commissar Order, the Barbarossa Jurisdiction Order, the Commando 
Order, the “ Night and Fog ” decree. There were also charges in respect 
of the slaughter of hostages and of partisans ; of slave labour and deportees; 
of every species of crime against prisoners of war; of looting, pillage, 
plunder and spoliation. How many millions were slaughtered in the course 
of these illegal proceedings can never be computed. I can only here refer 
to the analysis and summary contained in the pages of this Report. Full 
and accurate as it is, so far as its scope permits, it is not intended to do more 
than give a clear general picture. Other publications may in the future 
give a verbatim reproduction of the evidence and the judgment. 

The legality of the killing of hostages came up for consideration in the 
judgment. The Tribunal were content to avoid approving or disapproving 
the conclusions reached on this important topic in the Hostages Trial. The 
Tribunal referred to the scheme of safeguards and conditions proposed in 
that judgment as necessary to be fulfilled before hostages can be lawfully 
killed. I have elsewhere ventured to submit that under International Law 
hostages cannot as such be killed. The Tribunal in this case did not feel it 
necessary to decide between the different conflicting views. Their con¬ 
clusion was as follows : “ If so inhuman a measure as the killing of innocent 
persons for the offences of others is ever permissible under any theory of 
International Law, killing without full compliance with all requirements 
would be murder. If killing is not permissible under any circumstances, 
then a killing with full compliance with all mentioned prerequisites still 
would be murder.” But the Tribunal held that the prerequisites were not 
even contemplated or attempted, so that the precise question of principle 
did not arise. 

The charge against the accused of crimes against peace was rejected in 
toto on the ground that the various commanding officers, however high 
their rank, were not on the policy-making level. The same principle was 
applied to the count of conspiracy. 

As to Counts Three and Four, in respect of war crimes and crimes against 
humanity, the criminality of the various orders and decrees in their 
particular aspects and the various degrees of culpability attributable to the 
individual accused were determined after a careful investigation of their 
respective status and functions in the German army organization and their 
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CASE NO. 72 

THE GERMAN HIGH COMMAND TRIAL 

TRIAL OF WILHELM VON LEEB AND 
THIRTEEN OTHERS 

United States Military Tribunal, Nuremberg, 

30th December. 1947—28th October, 1948 

Wilhelm von Leeb and the other thirteen accused in this 
case were former high-ranking officers in the German 
Army and Navy, and officers holding high positions 
in the German High Command (OKW). All of them 
were charged with Crimes against Peace, War Crimes, 
Crimes against Humanity and with Conspiracy to commit 
such crimes. The War Crimes and Crimes against 
Humanity charged against them included criminal 
responsibility in connection with the implementation and 
execution of the so-called Commissar Order, the Bar- 
barossa Jurisdiction Order, the Commando Order, the 
Night and Fog Decree, the Hostages and Reprisals 
Orders, murder and ill-treatment of prisoners of war and 
of the civilian population in the occupied territories and 
their use in prohibited work ; discrimination against 
and persecution and execution of Jews and other sections 
of the population by the Wehrmacht in co-operation with 
the Einsatzgruppen and Sonderkommandos of the SD, 
SIPO and the Secret Field Police ; plunder and spoliation 
and the enforcement of the slave labour programme of 
the Reich. 

One of the accused, Johannes Blaskowitz, committed suicide 
in prison on 5th February, 1948, during the trial. 

All of the remaining thirteen were acquitted on the Count 
charging Crimes against Peace whereas the Conspiracy 
Count was dismissed by the Tribunal “ as tendering no 
issue not contained in the preceding Counts.” 

As to Counts Two and Three, charging War Crimes and 
Crimes against Humanity, two of the accused were 
acquitted, whereas the eleven others were found guilty 
and sentenced to terms of imprisonment ranging from 
two years up to life imprisonment. 

In its Judgment the Tribunal dealt with a number of legal 
issues, including the prerequisites for responsibility of 
commanders for offences committed by their subordinate 
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organizations and groups connected with, the commission of Crimes 
against Peace.” 

Then follow paragraphs 3 to 44. both inclusive, covering plans of 
aggressions, and wars and invasions against Austria, Czechoslovakia, Poland. 
Great Britain, France, Denmark, Norway, Belgium, The Netherlands. 
Luxembourg, Yugoslavia, Greece, the U.S.S.R. and the United States ot 
America, and claiming to show the unfolding of these plans of aggression 
and to particularize the participation of the defendants in the formulation, 
distribution, and execution thereof. 

Count II—War Crimes and Crimes against Humanity: Crimes against 
Enemy Belligerents and Prisoners of War 

Count II of the Indictment, paragraph 45, reads as follows : 

“ 45. Between September, 1939, and May, 1945, all of the defendants 
herein, with divers other persons including the co-participants listed in 
Appendix A, committed War Crimes and Crimes against Humanity, 
as defined in Article II of Control Council Law No. 10, in that they 
participated in the commission of atrocities and offences against 
prisoners of war and members of armed forces of nations then at war 
with the Third Reich or under the belligerent control of or military 
occupation by Germany, including but not limited to murder, ill- 
treatment, denial of status and rights, refusal of quarter, employment 
under inhumane conditions and at prohibited labour of prisoners of 
war and members of military forces, and other inhumane acts and 
violations of the laws and customs of war. The delendants com¬ 
mitted War Crimes and Crimes against Humanity in that they were 
principals in, accessories to, ordered, abetted, took a consenting part 
in, were connected with plans and enterprises involving, and were 
members of organizations and groups connected with, the commission 
of War Crimes and Crimes against Humanity." 

Then follows paragraph 46, which in general terms sets out the unlawful 
acts as follows: 

“ 46. Unlawful orders initiated, drafted, distributed and executed b\ 
the defendants directed that certain enemy troops be refused quarter 
and be denied the status and rights of prisoners of war, and that certain 
captured members of the military forces of nations at war with Germany 
be summarily executed. Such orders_ lurther directed that certain 
members of enemy armed forces be designated and treated by troops 
of the German armed forces, subordinate to the defendants, either as 
‘ partisans, communists, bandits, terrorists or by other terms denying 
them the status and rights of prisoners of war. Prisoners of war were 
compelled to work in war operations and in work having a direct 
relation to war operations, including the manufacture, transport and 
loading of arms and munitions, and the building of fortifications. This 
work was ordered within the combat zone as well as in rear areas. 
Pursuant to a ‘ total war ’ theory and as part of a programme to 
exploit all non-German peoples, prisoners ot war were denied rights to 
which they were entitled under conventions and the laws and customs 
of war. Soldiers were branded, den.ed adequate food, shelter, clothing 
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integral part of such Crimes against Peace) as defined in Control 
Council Law No. 10, and are individually responsible for their own acts 
and for all acts committed by any persons in the execution of such 
common plan or conspiracy. 

“ g 4 . The acts and conduct of the defendants set forth in Counts 1, 

II and III of this Indictment formed a part of said common plan or 
conspiracy and all the allegations made in said Counts are incorporate 
in this Count.” 

3. PROGRESS OF THE TRIAL 

A copy of the Indictment in the German language was served upon each 
of the accused at least thirty days prior to the arraignment on 30th December, 
1947, at which time each of them, in the presence of counsel of his own 
choice, entered a plea of” Not guilty. 

Arraignment took place on 30th December, 1947, and judgment was 
delivered and sentences passed on 27th and 28th October, 1948. Each ot 
the accused was represented by German lawyers ot his own choice. 

The trial was conducted in two languages—English and German and 
all documents submitted were translated and given to counsel. The defence 
was also furnished with photostat copies of the original captured documents. 

The case was not closed for the taking of evidence until 6 th August, 1948. 
The defence introduced a total of 2,130 documents and affidavits as exhibits 
in the presentation of their defence. The prosecution introduced 1,778 
documents in evidence. 

One hundred and sixty-five witnesses were ordered to be summoned tor 
the defence. It was possible to procure one hundred and five of those 
summoned, and of these only eighty were in fact called by the detence. 

4. THE EVIDENCE BEFORE THE TRIBUNAL 
(i) The Positions of the Accused 

Wilhelm von Leeb —Generalfeldmarschall (General ot the Army) . 
October, 1935, to February, 1938, Commander-in-Chief Army Group 
Command (Heeresgruppcnkommando) 2; October, 1938, to November. 
1938, Commander-in-Chief 12th Army ; September, 1939, to May, 941, 
Commander-in-Chicf Army Group C ; June, 1941, to January, 1942, 
Commander-in-Chief Army Group North. 

Hugo Spfrrle —Generalfeldmarschall (General of the Army); November, 
1936, to October, 1937, Commander of the " Condor Legion in Spain . 
February, 1938. to January, 1939, Commanding General of Air Group 
(Luftgruppe) 3 ; February, 1939, to August, 1944. Commander-.n-Chiet 
Air Fleet (Luftflotte) 3. 

Georg Karl Friedrich-Wilhelm von Kuechler —Generalfeldmarschall 
(General of the Army) ; September, 1939, Commander-in-Chief 3rd Army ; 
October and November, 1939, Commander of East Prussian Defence Zone ; 
November, 1939, to January, 1942, Commander-in-Chief 18th Army ; 
January, 1942, to January, 1944, Commander-in-Chief Army Group North. 
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fnippcnkommandol 3 : September. 1939. to 

sss. ^av <sf * r 

0.11 r May. 1940, Cimmandcr-in-Chicf ^h" Amy 

k™Tw r r Mili “ , ^ fel ! h, " be,) Nor,hcrn Fra "“- Sioto'S 1 ? 

May, 1944, Commander-in-Chief 1st Armv • m mV/ OOCr ’ ,y40 - to 
W 44 . Acting Commander-in-Chief W Grou^G- n^' ‘° k September - 
January, I94> Commander in rh;.,r a ‘ p G - December, 1944, to 
Anrtl. ,945. <•«. » 

mander-in-Chief Netherlands ap?25ftA™T°“ P H: APri '' ' 945 ' C;n " 

2™*"- '** >° N»vem. 
lW A Commander P,„L ™„™ X , V mitV?'”? 0 '*'' 

mander-in-Chief 17th Army M ,v 19 jp ,! n l941 ’ to A P r 'l, 1942. Com- 
m-Chfef 4th Panzer Army. ’ ’ t0 Deccnibcr * l 94 3, Commander- 

ruars, 1 ^ October, 1938, to Feb- 

1941. Commanding General XU Cn^n n ; f ebrUary ’ l 94 0 , to October, 
Commander of Panrcr C„up 3 ,^3 a'S^a' 941 ' 10 A W '«4 

“ *-* ,945 - *** coin'd .,.,JauZLfSSi cSt ,m 

'General); 1937 to Augusl, 1939 
September and October 1939 cLSsTV? £eres g ru PPenkommando) 1 j 

1939, ,o May. 1941, Chief of StaffA °^ Army Group Nortb I October 

1942. Commanding General XXX Corns B I May ’ l941 ’ to February, 
Commander-in-Chief 17 i h a Corps, April and May, 1942 Actino 
m-Chicf 4th Army; j u | y , JF^ July ;'9 4 2, Acti ng Commanded 

-nd Army ; August. 1943, to August 1944 Co^ ^ Command er-in-Chief 
Kar August, ^^.Commander-in-Chief 15th Army. 

'939, Commander of InfantrWInfant 6 "^? N ° Vember - 1938, to August 
>939. Commander 52nd £ * 'n' tenefuehr ^) in District 9 ; SeptenE’ 
' 939 > Chief of Stair 5th Arms • bc?E°l«m^w ****' ,939 ’ to ° ctober ’ 
to he Commander-in-Chief East • May 1940 ? *J? y ’ / 940 ’ Chief of Staff 
Staff 9th Army; October. 1940 toW !5, to r 0ctoberi I940 ’ Chief of 

XVIf'°r ’ JunUary ' l942 - to DecembVr l94? O r mander50thInfant D 

Novemba\ " 1 ^ 93 ^' Chief*o^Ntn^r 111 Araiame T'Offi' N ° Vember - >937, to 
November. 1938. to May, 1941, OifefSXN ^ < Mar 'ne-Wehr-Amt) ; 

hommando-Amt), and Chief of Staff of 2 Command Office (Marine 
h'tung, ; June . )94 , tQ ° tSta ? of the Naval War Staff (Seekriegs- 
Mjtrch. 1942, to AuguM-'l^' 5;° mmander of the Fleet (FloRencE • 
(Flottenstreitkraefte) , n Norway • ’ March "’1 oaf ° f Naval Battle Forces’ 
aval Group North (Marinegru^pe Nord) ' ‘° ay ’ l944 ’ Commander 
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K . vnN rooues— General der lnfanterie (Lieutenant-General, Infantry): 

EmSa/WI. Commander of a D,vision in .he Zone of .he 
£io! M«ch. 1941, .0 June. 1942, Commander Rear Area. Army Group 
(Rueckwaerliges Heeresgebiet) South. September a ’ 9 , 

Commanding General of Group (Armeegruppel von Roqum, . July. 194., 
to December. 1942, Commander Rear Area, Army Group A. 

Rfinfcke— General der lnfanterie (Lieutenant-General, 

‘"aS Forre^C^nera^ Affai^^^T^tsgtupp^A^gemeir^ K 

2S «W (N.S. Fuehrungsslab 

im OKW). 

a :,rT s:^ nl 

s P T “tar ^M'chL^of^^rtmrnt'Natfona^f^fence (Landsvertcidi- 

l ° n^ P tLU^n termed Forces Operation Staff (Wehrmachtfuehrungstab 

" U WFST )"of'lhe'oKW^; January, 1942, to September, 1944, Deputy 
Chief “ WFST.” 

Otto Woehler— General der lnfanterie (Lieutenant-General, Infantry) ; 

TmChTeTsih “m» ; Dumber, I9«, to April. 1945. Commander-in-Chief 
Army Group South. 

Rudolf LEHMANH-Generaloberstabsrichter (Lieutenant-General Judge 
Adv”) July, 1938, to May, 1944. Ministerial Director of the OKW 
and Chief of the Legal Division (Wehrmachtrcchtswesen ^ 

May, 1944, to May, 1945, Judge Advocate-General of the OKW 

(Generaloberstabsrichter). 

(ii) The German Military System 

The evidence showed that in February, 1938, a crisis in the relations 
Hitler and the Army led to a drastic reorganization of the German 
£ p£Trf“ Minis,ry of War. ov e r„l con.rol and CO- 
Hl f- . «• nf the three services was achieved through the newly created 
Armed 'Forces High Command (Oberkommando der Wehrmacht.known 
sc OKW ”) Hitler himself assumed the title “ Commander-tn-C 
tl aS Forces,” and the OKW was, in essence, Hdler s working; staff 
for Armed Forces matters. Keitel was given the title Chte 
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all three branches of the Armed Forces, but the legal staffs of the three 
forces were not subordinate to him. 

(b) The OKL ( Oberkommando Jer Luftwaffe) Supreme 

Command of the Air Force 

The Air Force was the youngest of the three branches comprising the 
German Armed Forces. The creation of the German Air Force occurred 
officially in March, 1935, and Goering was appointed as its Commander-in- 
Chief with the rank of Air Force General. 

(c) The OKM (Oberkommando der Kriegsmarine ) Supreme 
Command of the Navy 

The Navy was the smallest of the services, and its personnel and an '^ 
were numerically the smallest within ‘Je German Armed Forces. From 
lose unt ii 1943 the OKM was headed by Fleet Admiral Erich Kaeaer. 
From 1943 to t h e end of the war in May, 1945. Fleet Admiral Doen.tz 
succeeding Raeder, was Commander-in-Chief of the German Navy, a%1 8 
previously been in charge of its most important weapon, the submarine. 

Within OKM, performing functions somewhat analogous to the 
Staff of OKH. was the Naval War Staff (Seekr.egsleilung (SKL)) directly 
subordinate to the Commander-in-Chief of the Navy. It concerned it* 
mostly with operational and intelligence questions. Between the yw 
1938 and 1941 the accused Schniewind was the Chief of Staff of the SKL, 
directly responsible to Raeder. 

Under the OKM, the Naval Group Commands (Marinegruppen 
Befehlshaber) controlled all naval operations in a given sector, with he 
exception of the operations of the High Sea Fleet and the submarines which 
by their very nature were too mobile to be restricted to a given area comman_ 
Between 1941 and 1944 the accused Schniewind was Commander th 

High Sea Fleet. 

(d) The OKH (Oberkommando des Heeres) — Supreme 
Command of the Army 

The Army was by far the largest and most important of the three branches 
of^he Wehmachl From 1938 until December. 1941. Field-Marshal 

Wai.er .on Braechirsch was Commander-in-Chief of .he 

S 3 ~ 

srsrjs 

The result of unification of command, whereby Hiller was Supreme Com 
lheresuit o. unu Armed Forces an d Commander-in-Chief 

oAteGerman Army, was a partial merger and overlapping of the functions 

of he OKW and OKH. In September, 1942. Haider was relieved as Chief 

of Staff by General Kurt Zeitzler. Colonel-General Heinz Gudenan 

replaced Zeitzler in July, 1944, and himself gave way to General Han. 

Krebs in February, 1945. 

After Hitler himself rook eommarrd of .he German Army .he highest 
Field and Occupational Headquarters of the German Army were directly 
under Hitler, either in his capacity as Supreme Commander of the 
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Wehrmucht, or in his capacity as Commander-in-Chief of the Armv 
Because of the partial merger arising from Hitler’s dual capacity and com¬ 
mand functions, it became difficult at limes to delineate clearly between the 
responsibilities of the OKW and those of the OKH. 

(e) Army Field Headquarters 

Army Groups and Armies. The largest field formation in the German 
Army was known as an Army Group, which was a headquarters controlling 
wo or more Armies. An Army Group was customarily commanded by a 
Feldmarschall (five-star general), or more rarely by a Generaloberst (four- 
star general). An Army might be commanded by a Feldmarschall a 
Cieneraloberst, or a General (three-star general). 

At the beginning of the war, an Army Group Headquarters was usually 
termed tor a particular campaign or occupational theatre. During actual 
operations, the principal purpose of an Army Group was to exercise opera¬ 
tional command over the Armies subordinated to it. It had at first a 
relatively small stall devoted purely to operational matters. As the war 
progressed, administrative functions were added and its staff increased. An 
Headquarters was a more permanent command framework In 
addition to its operational and tactical control of subordinate units, the 
Army was the top field headquarters for matters of administration, supply 
and other functions. . 

Corps and Lower Headquarters. An Army controlled one or more 
(usually between two and seven) Corps. The Corps was a permanent 
headquarters which controlled as a rule from two to seven divisions The 
division was the basic ” self-contained ” unit of the German Army and its 
structure varied according to its type. 

Headquarters Staff Organization. The size and structure of an Army 
Headquarters varied to a considerable extent. All headquarters were, 
however, organized according to a uniform system and consisted basically 
o! a commanding officer assisted by a staff. The staffs of corps and higher 
headquarters were headed by a chief of staff. At all German headquarters, 
the staff officer in charge of operations was known as “ la,” the chief supply 
officer as “ lb,” and the chief intelligence officer as “ Ic.” 

VS Field Formations (Waffen SS). When war broke out in 1939, Himmler 
commenced the formation into divisions of units of the SS, armed and trained 
or employment with the Army. Only two or three such divisions were 
lormcd prior to the Russian campaign, but by the end of the war there were 
many SS divisions. 

of ffie ss nai ? ad T ni f trative purposes, the Waffen SS units remained part 

SS h U r dCr thc contro1 and command of Himmler as Reichsfuehrer 

the SS d iS ° r opcra,ional P ur Poses in combat and in occupied areas, 

m nt differed UtUeT ""t C ° mmand of the a " d their employ- 
d,tiered little from that of the regular divisions of the Army. 

<f ] clmmander' Headquarters and Units - Armed Forces 
territory occupied by German forces, the Germans sometimes found 
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it desirable to appoint a senior overall commander to whom the heads ot 
the Army, Navy, and Air Force in the territory were all tactically responsible. 
Such commanders had strategic as well as administrative responsibih y, 
and were directly responsible to OKW. 

Military Commander. In German-occupied territory, the administration 
of the area in conformity with rules and policies laid down by the German 
authorities was entrusted to an Army officer, usually a General, who was 
designated as Military Commander (Militaerbefehlshaber). The Military 
Commanders had the primary mission of ensuring security and order within 
the region or country that they were responsible for, including the protection 
of roads, railroads, supply lines, and communications. 

Rear Area Commanders. During war time thc operational area ol the 
Army (Heeres) was divided into various segments. The operational area ol 
an army (Armee) consisted of the combat zone and an army rear area. 
The operational area of an army group consisted of the operational areas 
of the armies under it and an army group rear area. The boundaries ot 
the army group rear area coincided with the boundaries of the army rear 
areas and extended to the territory under civil administration of the Reich, 
such as the Commissariat Ostland in the east. 

The armv group and army rear areas were commanded by general officers 
who were directly responsible to the commander-in-chief ot the army group, 
or army, respectively. The missions with which these commanders were 
charged can be summarized as follows : 

1. Administration of the occupied area ; 

2. The maintenance of peace and order in these areas ; and 

3 Responsibility for the security of the railroads and main supply routes 

' leading to the front line, as well as for all supply agencies engaged on 
behalf of the front-line troops. 

In order to accomplish these missions, these commanders often had one or 
several of the following units at their disposal. 

1. Security divisions (Sicherungsdivisionen); 

2. Units of the German police ; 

3. Indigenous police and constabulary forces recruited from the native 
population ; 

4. Special security battalions (Landes-Schuetzenbataillone). 

For the administration of the civilian population, the following subor¬ 
dinate headquarters were usually organized in an army or army group rear 

area: 

1. District Main Headquarters (Oberfeldkommandanturen); 

2. Sub-district Headquarters (Feldkommandanturen); and 

3. Sub-district Detachments (Ortskommandanturen). 

In addition to these, numerous special staffs were at the disposal of the 
commanders of the rear areas, which were charged with such tasks as super¬ 
vision over agricultural output, forestry service, mining, and industrial 
utilization. 
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The commanders of army rear areas were generally called “ Koruecks ” 
(Kommandier des rueckwaertigen Armeegebietes). The commanders of 
army group rear areas were known as “ Befehlshaber des rueckwaertigen 
Heeresgebietes,” and they often carried after their titles the numerical 
designation identifying the army group rear area for administrative purposes. 
Thus, the accused von Roques was known as the Commander of Army 
Group Rear Area 103 (South). 

Higher SS and Police Leaders. During the course of the Nazi regime, 
Heinrich Himmler succeeded in bringing about an almost complete merger 
of the regular German police forces with the police and intelligence com¬ 
ponents of the SS. This merger was reflected in Himmler’s own title— 
Leader of the SS and Chief of the German Police (Reichsfuehrer SS and 
Chef der Deutschcn Polizei). Thereafter, Himmler designated various of 
his subordinates to head the SS and police activities in specified areas of 
Germany and in German-occupied territory. An individual thus designated 
was called a ” Higher SS and Police Leader ” (Hoeherer SS and Polizei 
Fuehrer, usually abbreviated HSSPF). In the occupied territories, the 
HSSPFs continued to be personally responsible to Himmler and had constant 
instructions from him, but they were, for operational purposes, responsible 
to the senior military commander stationed in that territory. The principal 
functions of the HSSPFs were to control the local police authorities, handle 
special police and intelligence matters, and carry out other special missions 
ol a security nature for Himmler and for the military authorities. An HSSPF 
usually held the rank of Gruppenfuehrer or Obergruppenfuehrer in the SS, 
these ranks being respectively the equivalent of a two-star and a three-star 
general in the United States Army. 


(iii) Evidence Relating to Counts I and IV. Crimes against Peace— 
Conspiracy ( 1 ) 

It was clear from the evidence that none of the accused had held positions 
on a policy-making level. Regardless of whether they had at any time had 
or had not actual knowledge of, or were involved in, concrete -flans and 
preparations lor aggressive wars or invasions, it was establishe.-’ by the 
evidence that they were not in a position which enabled them to exercise 
any influence on such a policy. No matter what their rank or status it 
was clear from the evidence that they had been outside the policy-making 
circle close to Hitler and had had no power to shape or influence the policy 

° m™ erm u\ SU,t u' They had in their ca P acities as Commanders and 
Stuff Officers below the policy level, and on orders, taken part in the planning 
ol campaigns, preparing means for carrying them out and had fought the 
wars and carried out the invasions after they had been instituted 


The delence asserted that there was considerable opposition to Hitler’s 
plans and orders by the higher military leadership. General Franz Haider 
who was Chief of the German General Staff from 1938 to 1942, testified that 
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Hitler’s plans to invade the Sudetenland caused the formation of a plot for 
a coup to overthrow Hitler, but that this plot was abandoned because ot the 
Munich Pact. The success of Hitler at Munich, however, increased his 
prestige with all circles of the German people, including the higher military 
leadership. 

In 1939, Hitler advised certain of the high military leaders of his decision 
to attack France by violating the neutrality of the Low Countries On 
Uth October, 1939, the accused, von Leeb, wrote to his Commander-in- 
Chief, von Brauchitsch, inclosing a memorandum prepared by him advising 
against this course of action. In it he argued that the invasion would 
develop into a long-drawn-out trench warfare, and then continued . 

« Besides, we will not be in a position to rally allies to our cause. 
Even now, Italy is sitting on the fence, and Russia has accomplished 
everything it had aimed at by virtue of our victories, and by this 
has again become a predominant and directly decisive factor as far as 
Central Europe is concerned. Furthermore, Russia s attitude remains 
uncertain in view of its continued diplomatic relations to the Western 
Powers. The more we tie ourselves down in the West the more freedom 
the Russians will have for their decisions. On the other hand, Belgium 
and in the course of the years, the United States of America as well will 
join our enemies, and the Dominions will exert all their strength to give 
effective assistance to the Mother country. 

Then, in discussing the political repercussions which would follow from 
this proposed action, he said : 

“ Any violation of Belgium’s neutrality is bound to drive that country 
into the arms of France. France and Belgium will then have one 
common foe: Germany, which, for the second time within 25 years, 
assaults neutral Belgium ! Germany, whose government solemnly 
vouched for and promised the preservation of and respect for this 
neutrality only a few weeks ago ! I have already elaborated under 
paragraph 1 on the fact that in such a case it is highly probable that 
France will immediately rush strong forces to the aid ot the Belgians, 
which means that there will be heavy fighting already on Belgian soil. 

“ If Germany, by forcing the issue, should violate the neutrality of 
Holland, Belgium, and Luxemburg, a neutrality which has been 
solemnlv recognized and vouched for by the German Government, this 
action will necessarily cause even those neutral States to reverse their 
declared policy towards the Reich, which up till now showed some 
measure of svmpathy for the German cause. The Reich, which cannot 
count on Italy’s or Russia’s military assistance, will become increasingly 
isolated also economically. Especially North America, whose popula¬ 
tion easily falls for such propaganda slogans, will become more inclined 
to submit to England’s and France s influence. 

Then on 31st October, 1939, von Leeb wrote von Brauchitsch a letter in 
which he said : 

“ i consider the military annihilation of the English, French, and 
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The commanders of army rear areas were generally called “ Koruecks ” 
(Kommandier des rucckwaertigen Armeegebietes). The commanders of 
army group rear areas were known as “ Befehlshaber des rueckwaertigen 
Heeresgebietes," and they often carried after their titles the numerical 
designation identify ing the army group rear area for administrative purposes. 
Thus, the accused von Roques was known as the Commander of Army 
Group Rear Area 103 (South). 

Higher SS and Police Leaders. During the course of the Nazi regime, 
Heinrich Himmler succeeded in bringing about an almost complete merger 
ot the regular German police forces with the police and intelligence com¬ 
ponents of the SS. This merger was reflected in Himmler’s own title_ 

Leader of the SS and Chief of the German Police (Reichsfuehrer SS and 
( het der Deutschen Polizei). Thereafter, Himmler designated various of 
his subordinates to head the SS and police activities in specified areas of 
Germany and in German-occupied territory. An individual thus designated 
was called a “ Higher SS and Police Leader ” (Hoeherer SS and Polizei 
Fuehrer, usually abbreviated HSSPF). In the occupied territories, the 
HSSPFs continued to be personally responsible to Himmler and had constant 
instructions from him, but they were, for operational purposes, responsible 
to the senior military commander stationed in that territory. The principal 
functions of the HSSPFs were to control the local police authorities, handle 
special police and intelligence matters, and carry out other special missions 
ol a security nature for Himmler and for the military authorities. An HSSPF 
usually held the rank of Gruppenfuehrer or Obergruppenfuehrer in the SS 
these ranks being respectively the equivalent of a two-star and a three-star 
general in the United States Army. 


(iii) Evidence Relating to Counts I and IV. Crimes against Peace— 
Conspiracy (') 

It was clear from the evidence that none of the accused had held positions 
on a policy-making level. Regardless of whether they had at any time had 
or had not actual knowledge of, or were involved in, concrete plans and 
preparations for aggressive wars or invasions, it was established by the 
evidence that they were not in a position which enabled them to exercise 
any influence on such a policy. No matter what their rank or status, it 
w j > dear from the evidence that they had been outside the policy-making 
o'nfo r SC *° c and J? ad had no P° wer to shape or influence the policy 
Si,T h of Cr T| S ‘ a t T , hey had m lhcir ^cities as Commanders and 
of amn iim *^ P °' ICy leV *'’ and on orders ’ ta ><cn part in the planning 
W ,r n P T S p | rcpar '" 8 mcans tor carr >ing them out and had fought the 
wars and earned out the invasions after they had been instituted. 

The defence asserted that there was considerable opposition to Hitler’s 

v h" was Chi r Hh ‘r hlghCr ™ litary leaders hip. General Franz Haider, 
was Chief of the German General Staff from 1938 to 1942, testified that 

guilty under Count ^ of'ihc'lndiclmwil 01 aT, J u ? l f T '£ nl ’ aH ,he accused were found not 
likewise appear from ihe Judgment that this r ,he Conspiracy Count (Count IV) it will 
tendering no issue not contained in the piling by the Tribunal “ as 
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Hitler’s plans to invade the Sudetenland caused the formation ot a P ,ot J° r 
a coup to overthrow Hitler, but that this plot was abandoned because of the 
Munich Pact. The success of Hitler at Munich, however, increased h.s 
prestige with all circles of the German people, including the higher military 
leadership. 

In 1939, Hitler advised certain of the high military leaders of his decision 
to attack France by violating the neutrality of the Low Countries. On 
11th October, 1939, the accused, von Leeb, wrote to his Commander-in- 
Chief von Brauchitsch, inclosing a memorandum prepared by him advising 
against this course of action. In it he argued that the invasion would 
develop into a long-drawn-out trench warfare, and then continued 

“ _ Besides, we will not be in a position to rally allies to our cause. 
Even now, Italy is sitting on the fence, and Russia has accomplished 
everything it had aimed at by virtue of our victories, and by this 
has again become a predominant and directly decisive factor as far as 
Central Europe is concerned. Furthermore. Russia s attitude remains 
uncertain in view of its continued diplomatic relations to the Western 
Powers. The more we tie ourselves down in the West the more treedom 
the Russians will have for their decisions. On the other hand, Belgium 
and, in the course of the years, the United States of America as well will 
join our enemies, and the Dominions will exert all their strength to give 
effective assistance to the Mother country.’ 


Then, in discussing the political repercussions which would follow lrom 
this proposed action, he said : 

“ Any violation of Belgium’s neutrality is bound to drive that country 
into the arms of France. France and Belgium will then have one 
common foe: Germany, which, for the second time within 25 years, 
assaults neutral Belgium ! Germany, whose government solemnly 
vouched for and promised the preservation of and respect for this 
neutrality only a few weeks ago ! I have already elaborated under 
paragraph 1 on the fact that in such a case it is highly probable that 
France will immediately rush strong forces to the aid ot the Belgians, 
which mcans that there will be heavy fighting already on Belgian soil. 

“ if Germany, by forcing the issue, should violate the neutrality of 
Holland, Belgium, and Luxemburg, a neutrality which has been 
solemnly recognized and vouched for by the German Government, this 
action will necessarily cause even those neutral States to reverse their 
declared policy towards the Reich, which up till now showed some 
measure of svmpathy for the German cause. The Reich, which cannot 
count on Italy’s or Russia’s military assistance, will become increasingly 
isolated also economically. Especially North America, whose popula¬ 
tion easily falls for such propaganda slogans, will become more inclined 


Then on 31st October, 1939, von Leeb wrote von Brauchitsch a letter in 
which he said : 

» i consider the military annihilation of the English, French, and 
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Belgians a goal which cannot be attained at present. For only if thev 

arc annihilated would they, if attacked, be ready for peace. y 

“ To associate the successes in the East with the wishful thinking in 
regard to the West would be a fatal deviation from reality. 8 

• In the political field, we have Poland as securitv in n.,r 
on t we ? If that doesn’t suit our opponents, then let them attack S ’ 

instinctively that .t is impossible ^ bCCaUSe they feel ^ uite 

ing .he true statufof powe r tL ***' d ! n g’ bu < ™her as recogniz- 
Czechoslovakia and allowing the remainder" rf ? , an autono my for 
nation would probably meet with th„ , f Poland to s,a "d as a 
entire German neonle Th u complete understanding of the 
pnnee or ,»,c e .7 o r o„, v T b h * ta-JL as a 

also by large parts of the'world as well. PC ° P e ’ but assured| y 

in the days ^come'aUd ^'bearTh^^ 011 -' 1 ^ '° tHe fullest eXtent 
necessary.” consequences, desirable or 


hi spue oi this, the plans went on fnr thm • 
delayed until the following May Von I howev er, was 

brought about by the efforts of von Bock Haider "1 th ' S dclay was 
that the additional time might allow • h ’i d ’ dnd himself ’ ln the hope 
given for the delay were purely\n,| Ua ; v P Si^f tde T nt ', The reasons 

impassable and the equipment defective ° r i!* tancc * that ,he roads were 
considered. 1 e,ect,ve - The moral aspect was not 


leadership to Hitler’s plans buuhaUn^nT ° f PP ° sition amon g the milit; 
themselves to be used by h.m Von l S of their , opp o si ti° n , they allov 
Tribunal why it was that this leadershin u, W ^ S as ^ ed ^y a member of i 
Hitler, to which he replied : P 3S lm P oten t and helpless agai 

here that you couldn’TknovTwhales General Halder has testifi 
perhaps, is how it happened that th™ g n" g °" ,n his mind - T h 
one will were too weaVL £s uccIssJrt* 2? ° Pposi "S « 
represented in our top-level leaderSSk . Ab ° Ve aU * this wiI1 « 
There was no way of convincing HiSr^' J' e v Cou]d not get at hi 
than cv e „bo dy elsc , and tha , is « w d £££** »“ 
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“ If now in retrospect you look back on the whole situation, one 
might perhaps think that we, the high military leaders, should have 
formed a more united front in opposition to Hitler. Let’s perhaps 
take the following case. Herr von Brauchitsch and the three of us, the 
three army group commanders, one day confront Hitler and tell him, 

‘ So far and no further.’ Behind us is the whole of the German Army. 

I don’t believe that that would have made a strong impression on Hitler. 
He would have had the four of us arrested and put into a concentration 
camp.” 

The testimony of General Haider, referred to by von Leeb, was in response 
to a request that he give briefly his impression of Hitler, and is as follows : 

“ This is a very difficult task. A personality which was so unusual 
is difficult to sketch with very few words. The picture which 1 gained 
of Hitler is as follows : An unusual power of intellect ; an amazingly 
quick comprehension ; but not a trained person who could adapt 
himself to logical lines of thought ; a person with very strong emotional 
tendencies ; his decisions were conditioned by what he called intuition, 
that is his emotions, but no clear logically thought-out considerations ; 
his intellect also included an amazing power of imagination and 
phantasy which in an astonishing degree had its repercussion in his 
lines of thought or events ; substantial parts of his character were a 
tremendous tenacity and energy of will-power which also enabled him 
to surmount all obstacles, even in minor matters. The thing that most 
impressed me about Hitler was the complete absence of any ethical or 
moral obligation ; a man for whom there were no limits w hich he could 
not transcend by his action or his will; he knew only his purpose and 
the advantage that he pursued ; that for him was the imperative call. 
As far as it seemed to me, he was a very lonely man who lacked the 
capacity to enter into personal contact with other human beings and 
thus to relax and to release his personality. He was thus always tom by 
tension which made co-operation with him extremely difficult. 1 was 
not prepared for your question. Your Honour. This is a question 
about which many books will yet be written, and I shall be grateful to 
your Honours if you would be satisfied w ith this brief sketch of mine.” 

In the closing statement of General von Leeb on behalf of all the defendants, 
he referred repeatedly to the difficulties confronting them, saying : 

“ However, in the Third Reich, under the dictatorship of Hiller, we 
found ourselves faced with a development which was in contrast to 
our principles and nature. It is not true to say that we as officers 
changed—the demands made of us became different. 

“ We sought to oppose this evolution under the Third Reich, but we 
lacked the means which might have been effective under a dictatorship.” 

Again he said : 

“ In regard to Hitler's instructions, which went against our humane 
and soldierly feelings, we were never merely his tools without a will 
of our own. We did oppose his instructions as far as we deemed this 
to be possible or advisable, and we have toned their wording down and 
rendered them ineffective or mitigated them in practice.” 
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(iv) Evidence Relating to Counts Two and Three War Crime* a ~ ■ 

against Humanity Cnmes and Cnmes 

(a) Genera! Evidence 

"" Mill*, 

by or under the responsibility of the r a ^'" St Humamt y committed 
not contested, bu were also fullv 3 3 k" ^ Chrmacht '') «« not only 
present case: Y SUStamed by ,he evidenc " submitted in the 

WAR CRIMES AND CRIMES AGAINST HUMANITY 

voiu^tiS^ 2 in its 

review it. or to record the mass nf H th,s Jud ? mcnt adequately to 

been presented. The truth remains ihTw" 3 ? and ° ral evidencc th at has 
vast scale, never before seen in the hi L - U f Cnnles were committed on a 
in all the countries occupied by German^and^^tN 7 ^ ^ ere P er P e ‘rated 
., lcn *d by every conjvableetaS I# »" d 

can be no doubt that the majority of them f e ty Jnd horror - There 
war.- wi,h ^icon<* P ,io„ 

conception of ‘ total war ’ the moral iHeT a , 8cd ‘ For in ,his 
which seek to make war more humane are nn i„ Underlymg the conventions 
or validity. Everything is made suhnrrr onge [ re garded as having force 
of war. Rules, *?■ ° VC ™ astering States 

moment ; and so. freed front the restraining t fl reJtles a i'. aIlke are of no 
the aggressive war is conducted by the “? nce . of lnter national law, 

way. Accordingly. War Cnmes we e e^m the most Urbane 

Fuehrer and his^ose Z ^Them H Wh — «* 

wre for ,he mos, par, ,h» ofcofd Th « 

.striped and ™ ' ,h ° h “ d 

lirmen, or the destruction of the Soviet Cnmm' Comm andos or captured 
orders circulated through the highest ^° f ' difBCt 

in defiance o™ the wdl-establllhedluts^f 3 murdered - not only 

disregard of the elementary dictates of 

•*•**.«—» 

Policy- On 18th October. 1942, the defendant,° rdel,berate >Sedated 
authorized by Hitler, which ordered that i Ke «‘el circulated a directive 
anils, often when in uniro™ an d^'“ mb '' s ° f A«i'<l' c on m ,ando. 

slaushttred loihe last man.'even if IheybaL T 1 ! °' no1 ’ mrc 10 •« 

iurther provided that if such Allied troons r P ^ l ° surrender - It was 
military authorities after being first 3 3 hvTu T° the hands of *»* 
other way, they should be handed over mmnH'Vi^ ° Cal pol,ce > or in any 
was supplemented from time to time" 3 d y i° the SD This order 
- 7 - __ ° ’ and was effective throughout the 
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remainder of the war, although after the Allied landings, in Normandy in 
1944 it was made clear that the order did not apply to * Commandos 
captured within the immediate battle area. Under the provisions of this 
order. Allied ‘ Commando ’ troops, and other military units operating 
independently, lost their lives in Norway. France. Czechoslovakia, and 
Italy. Many of them were killed on the spot, and in no case were those who 
were executed later in concentration camps ever given a trial of any kind- 

“ i n March. 1944, the OKH issued the ‘ Kugel ' or’ Bullet ' decree, which 
directed that every escaped officer and NCO prisoner of war who had not 
been put to work, with the exception of British and American prisoners ot 
war. should on recapture be handed over to the S1PO and SD. This order 
was distributed by the S1PO and SD to their regional offices. These escaped 
officers and NCOs were to be sent to the concentration camp at Mauthausen, 
to be executed upon arrival, by means of a bullet shot in the neck. 

“ In March, 1944, fifty officers of the British Royal Air Force, who escaped 
from the camp at Sagan where they were confined as prisoners, were shot on 
recapture, on the direct orders of Hitler. Their bodies were immediately 
cremated, and the urns containing their ashes were returned to the camp. 

It was not contended by the defendants that this was other than plain murder, 
in complete violation of international law. 

“ When Allied airmen were forced to land in Germany, they were some¬ 
times killed at once by the civilian population. The police were instructed 
not to interfere with these killings, and the Ministry of Justice was informed 
that no one should be prosecuted for taking part in them. 

“ The treatment of Soviet prisoners of war was characterized by par¬ 
ticular inhumanity. The death of so many of them was not due merely to 
the action of individual guards, or to the exigencies of life in the camps It 
was the result of systematic plans to murder. More than a month before 
the German invasion of the Soviet Union, the OKW were making special 
plans for dealing with political representatives serving with the Soviet Armed 
Forces who might be captured. One proposal was that ‘ political Com¬ 
missars of the Army are not recognized as Prisoners of War. and are to be 
liquidated at the latest in the transient prisoner-of-war camps. The detendant 
Keitel gave evidence that instructions incorporating this proposal were 
issued to the German Army. 

“ On 8th September, 1941, regulations for the treatment of Soviet prisoners 
of war in all prisoner-of-war camps were issued, signed by General Reinecke, 
the head of the prisoner-of-war department of the High Command. Those 
orders stated : 

* The Bolshevist soldier has therefore lost all claim to treatment as 
an honourable opponent, in accordance with the Geneva Conven¬ 
tion. . . . The order for ruthless and energetic action must be given at 
the slightest indication of insubordination, especially in the case of 
Bolshevist fanatics. Insubordination, active or passsive resistance, 
must be broken immediately by force of arms (bayonets, butts, and 
firearms) . . . Anyone carrying out the order who does not use his 
weapons, or does so with insufficient energy, is punishable . . . 
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Prisoners of war attempting escape are to be fired on without previous 
challenge. No warning shot must ever be fired ... The use of arms 
against prisoners of war is as a rule legal.’ 


The Soviet prisoners of war 
wounded without medical care ; 
left to die. 


were left without suitable clothing ; the 
they were starved, and in many cases 


, ,, . Juy ’ l941 ' thc Gestapo issued an order providing for the 

v , ' f ot al1 Sovlet prisoners of war who were or might be dangerous to 
National Socialism. The order recited : ® s to 

.™ Ssion , of Commanders of the SIPO and SD stationed in 
■rnrt f Ihl • P 1 ,n ! es,iga,ion of all camp inmates, the elimination 
wav unhear h| trcaImcnt (a) of al1 Political, criminal, or in some other 
. "^ ar ?, ble elements among them, ( b) of those persons who could 
c Used lor the reconstruction of the occupied territories . . Further 
the Commanders must make efforts from the beginning to seek out’ 
v"h°rh g ' e pnsoners ’ elements which appear reliable Regardless of 
Jar" CfC ar ° C ° mmUnists eoncerned or not, in order to use them 

ntelhgence purposes inside of the camp, and if advisable l iter in 
•,i] C mhR te T il ° rieS a R°- B * use of such informer a nd by us" 

all other existing possibilities, the discovery or all elements to he 
eliminated among the prisoners must proceed step by step at 

Above all. the following must be discovered: all important f.mr 
«* camp or i„TSLSTS,, 

sszss# ~ ihe ssss 

The afiidavit of Warlimont, Deputy Chief of Staff nf w u . 

PcJLr^r There 1 Z°Z ? “ with a special 

20th July, 1942, which laid down that: ^ ° KW ° rder dated 

with' thcRong side' to k be th | C ci, a| i^ 0 | fa p,h CUte angle ° f ab ° Ut 45 de ? rees ’ 
on the left buttock This bn’ P ° intlng u P VVi »rds and burnt 
available in any miliiary unit. The 

auihorities^Though 0 !! 1 was* widely^drcuM ^!? e , re sP ons '* 3 'l' t y of the military 
SD to German police XSS ^ ° f the S ' P ° a " d 
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“ Soviet prisoners of war were also made the subject of medical experi¬ 
ments of the most cruel and inhuman kind. In July, 1943, experimental 
work was begun in preparation for a campaign of bacteriological warfare ; 
Soviet prisoners of war were used in these medical experiments, w hich more 
often than not proved fatal. . . . 

“ The argument in defence of the charge with regard to the murder and 
ill-treatment of Soviet prisoners of war, that the U.S.S.R. was not a party 
to the Geneva Convention, is quite without foundation. On 1 Mh September, 
1941, Admiral Canaris protested against the regulations for the treatment ot 
Soviet prisoners of war, signed by General Reinecke on 8th September, 
1941. He then stated : 

• The Geneva Convention for the treatment of prisoners of war is 
not binding in the relationship between Germany and the U.S.S.R. 
Therefore only the principles of general international law on the treat¬ 
ment of prisoners of war apply. Since the 18th century these have 
gradually been established along the lines that war captivity is neither 
revenge nor punishment, but solely protective custody, the only purpose 
of which is to prevent the prisoners of war from further participation 
in the war. This principle was developed in accordance with the view 
held by all armies that it is contrary to military tradition to kill or injure 
helpless people ... The decrees for the treatment of Soviet prisoners of 
war enclosed are based on a fundamentally different viewpoint. 

“ This protest, which correctly stated the legal position, was ignored. The 
defendant Keitel made a note on this memorandum : 

* The objections arise from the military concept of chivalrous w arfare. 
This is the destruction of an ideology. Therefore 1 approve and back 
the measures.’ ” 


CRIMES AGAINST CIVILIANS 

“ The territories occupied by Germany were administered in violation 
of thc laws of war. The evidence is quite overwhelming of a systematic rule 
of violence, brutality, and terror. On 7th December, 1941. Hitler issued 
the directive since known as the ‘ Nacht und Nebel Erlass ’ (Night and fog 
Decree), under which persons who committed offences against the Reich 
or the German forces in occupied territories, except where the death sentence 
was certain, were to be taken secretly to Germany and handed over to the 
SIPO and SD for trial or punishment in Germany. This decree was signed 
by the defendant Keitel. After these civilians arrived in Germany, no word 
of them was permitted to reach thc country from which they came, or their 
relatives : even in cases when they died awaiting trial the families were not 
informed, the purpose being to create anxiety in thc minds of the family of 
the arrested person. Hitler’s purpose in issuing this decree was stated 
by the Defendant Keitel in a covering letter, dated 12th December, 1941, to 
be as follows: 

‘ Efficient and enduring intimidation can only be achieved either by 
capital punishment or by measures by which the relatives of the criminal 
and the population do not know the fate of the criminal. This aim is 
achieved when the criminal is transferred to Germany.’ 
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Prisoners of war attempting escape are to be fired on without previous 
challenge. No warning shot must ever be fired ... The use of arms 
against prisoners of war is as a rule legal.’ 

The Soviet prisoners of war were left without suitable clothing • the 

leftTo di. WI med ' Cal CarC : WCre StarVCd ’ and in man y ca ses 

..... 0n 17t h Ju| y. 1941. the Gestapo issued an order providing for the 
killing of all Soviet prisoners of war who were or might be dangerous to 
National Socialism. The order recited : ® 

N,liL he m r i0n , 0f ^ Command crs Of the SIPO and SD stationed in 

and furth ' • ? ‘J 0 " ° f 1M cam P '"mates, the elimination 

. " ,, rLdtment of all political, criminal, or in some other 

L , u "^ arab| c elements among them, ( b) of those persons who could 
lx used tor the reconstruction of the occupied territories . . Further 
the Commanders must make efforts from the beginning to seek om 

Xther'thereTreCo’ Which appear regardless of 

for in-tir C mmunists concerned or not, in order to use them 

ntelligence purposes inside of the camp, and if advisable later in 

ot ToT ter , nt0rieS alsa ^ use of such informers and by u e 

of all other existing possibilities, the discovery of all elements to hi 
eliminated among the prisoners must proceed step by ste^t once 

Above all. the following must be discovered- all imnortant fnno 

The affidavit of Warlimont, Deputy Chief of St iff of ,i.„ u/ u « 

intelligence Service all indicate the thor " 5 ? th ° Ab ^ ehr ’ the Wehrmacht’s 
carried out. ... hC thorou g hness with which this order was 
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“ Soviet prisoners of war were also made the subject of medical experi¬ 
ments of the most cruel and inhuman kind. In July, 1943, experimental 
work was begun in preparation for a campaign of bacteriological warfare , 
Soviet prisoners of war were used in these medical experiments, which more 
often than not proved fatal. . . . 

“ The argument in defence of the charge with regard to the murder and 
ill-treatment of Soviet prisoners of war, that the U.S.S.R. was not a party 
to the Geneva Convention, is quite without foundation. On 15th September, 
1941, Admiral Canaris protested against the regulations for the treatment of 
Soviet prisoners of war, signed by General Reinecke on 8th September, 
1941. He then stated : 

- The Geneva Convention for the treatment of prisoners of war is 
not binding in the relationship between Germany and the U.S.S.R. 
Therefore only the principles of general international law on the treat¬ 
ment of prisoners of war apply. Since the 18th century these have 
gradually been established along the lines that war captivity is neither 
revenge nor punishment, but solely protective custody, the only purpose 
of which is to prevent the prisoners of war from further participation 
in the war. This principle was developed in accordance with the view 
held by all armies that it is contrary to military tradition to kill or injure 
helpless people . . . The decrees for the treatment of Soviet prisoners of 
war enclosed are based on a fundamentally different viewpoint. 

“ This protest, which correctly stated the legal position, was ignored. The 
defendant Keitel made a note on this memorandum : 

‘ The objections arise from the military concept of chivalrous warfare. 
This is the destruction of an ideology. Therefore I approve and back 
the measures.’ ” 

CRIMES AGAINST CIVILIANS 

-* The territories occupied by Germany were administered in violation 
of the laws of war. The evidence is quite overwhelming of a systematic rule 
of violence, brutality, and terror. On 7th December, 1941, Hitler issued 
the directive since known as the ‘ Nacht und Nebel Erlass (Night and Fog 
Decree) under which persons who committed offences against the Reich 
or the German forces in occupied territories, except where the death sentence 
was certain, were to be taken secretly to Germany and handed over to the 
SIPO and SD for trial or punishment in Germany. This decree was signed 
by the defendant Keitel. After these civilians arrived in Germany, no word 
of them was permitted to reach the country from which they came, or their 
relatives ; even in cases when they died awaiting trial the families were not 
informed, the ourpose being to create anxiety in the minds of the family of 
the arrested person. Hitler's purpose in issuing this decree was stated 
by the Defendant Keitel in a covering letter, dated 12th December, 1941, to 
be as follows: 

‘ Efficient and enduring intimidation can only be achieved either by 
capital punishment or by measures by which the relatives ot the criminal 
and the population do not know the fate of the criminal. This aim is 
achieved when the criminal is transferred to Germany.’ 
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“ Even persons who were only suspected of opposing any of the policies 
of the German occupation authorities were arrested, and on arrest were 
interrogated by the Gestapo and the SD in the most shameful manner. On 
12th June, 1942, the Chief of the SIPO and SD published, through Mueller, 
the Gestapo Chief, an order authorizing the use of* third degree ’ methods 
of interrogation, where preliminary investigation had indicated that the 
person could give information on important matters, such as subversive 
activities, though not for the purpose of extorting confessions of the prisoner’s 
ow n crimes. This order provided : 

’ . . . Third degree may, under this supposition, only be employed 
against Communists, Marxists, Jehovah's Witnesses, saboteurs, terror¬ 
ists. members of resistance movements, parachute agents, anti-social 
elements, Polish or Soviet Russian loafers or tramps ; in all other 
cases my permission must first be obtained . . . Third degree can, 
according to circumstances, consist among other methods' of very 
simple diet (bread and water), hard bunk, dark cell, deprivation of 
sleep, exhaustive drilling, also in flogging (for more than twenty strokes 
a doctor must be consulted).’ 

“ Thc briJ,al suppression of all opposition to the German occupation 
was not confined to severe measures against suspected members of resistance 
movements themselves, hut was also extended to their families. On 19th July 
1944. the Commander of the SIPO and SD in the district of Radom. in 
Poland, published an order, transmitted through thc Higher SS and Police 
Leaders, to the effect that in all cases of assassination or attempted assassina¬ 
tion ot Germans, or where saboteurs had destroyed vital installations, not 
onlv the guilty person, but also all his or her male relatives should be shot, 
and female relatives over 16 years of age put into a concentration camp. . . ’ 

" 1 hc practice or keeping hostages to prevent and to punish any form of 
civil disorder was resorted to by the Germans ; an order issued by the 
defendant Keitel on 16th September, 1941, spoke in terms of fifty or a 
hundred lives from the occupied areas of the Soviet Union for one German 
i e taken. The order stated that ‘ it should be remembered that a human 
hie in unsettled countries frequently counts for nothing, and a deterrent 
ellcct can be obtained only by unusual severity.’ The exact number of 
persons killed as a result of this policy is not known, but large numbers were 
killed in France and the other occupied territories in the West, while in the 
East the slaughter was on an even more extensive scale. In addition to the 
killing of hostages, entire towns were destroyed in some cases : such 
massacres as those of Oradour-sur-Glane in France and Lidice in Czecho¬ 
slovakia. both of which were described to the Tribunal in detail, are examples 
ot the organized use of terror by the occupying forces to beat down and 
destroy all opposition to their rule. 

ier,ii°rV° f the , 1 " 10St no ‘° rious mc;ms of terrorizing the people in occupied 
territories was the use of concentration camps. They were first established 

in Germany at the moment ol thc seizure of power by the Nazi Government 
Iheir original purpose was to imprison without trial all those persons who 
were opposed to the Government, or who were in any way obnox^ou^o 
German aulhoray. w„h ,he aid of a scare, police fork this praeto wli 
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widely extended, and in course of time, concentration camps became places 
of organized and systematic murder, where millions ot people were destroye . 

“ In the administration of the occupied territories, thc concentration 
camps were used to destroy all opposition groups. The persons arrested 
by the Gestapo were as a rule sent to concentration camps. They were 
conveyed to the camps in many cases without any care whatever being taken 
for them, and great numbers died on the way. Those who arrived at the 
camp were subject to systematic cruelty. They were given hard physical 
labour, inadequate food, clothes and shelter, and were subject at all times 
to the rigours of a soulless regime, and the private whims of individual 

guai Js. . . . 

“ a certain number of the concentration camps were equipped with gas 
chambers for the wholesale destruction of the inmates, and w ith turnaces 
for the burning of the bodies. Some of them were in fact used for the 
extermination of Jews as part of the ‘ final solution ’ of the Jewish problem. 
Most of the non-Jewish inmates were used for labour, although the conditions 
under which they worked made labour and death almost synonymous 
terms Those inmates who became ill and were unable to work, were cither 
destroyed in the gas chambers or sent to special infirmaries, where they were 
given entirely inadequate medical treatment, worse food it possible than the 
working inmates, and left to die. 

“ The murder and ill-treatment of civilian populations reached its height 
in the treatment of the citizens of the Soviet Union and Poland. Some 
four weeks before the invasion of Russia began, special task lorces ot the 
SIPO and SD, called Einsatz Groups, were formed on the orders of Himmler 
for the purpose of following the German Armies into Russia, combating 
partisans and members of Resistance Groups, and exterminating the Jews 
and Communist leaders and other sections of thc population. In the 
beginning, four such Einsatz Groups were formed, one operating in the 
Baltic States, one towards Moscow, one towards Kiev, and one operating 
in the south of Russia. Ohlendorf, former Chief of Amt 111 of the RSHA, 
who led the fourth group, stated in his affidavit: 

‘ When thc German Army invaded Russia, I was leader of Einsatz- 
gruppe D, in the southern sector, and in the course of the year during 
which 1 was leader of the Einsatzgruppe D, it liquidated approximately 
90,000 men, women, and children. The majority ol those liquidated 
were Jews, but there were also among them some Communist 
functionaries.’ 

“ In an order issued by thc defendant Keitel on 23rd July. 1941, and 
drafted by the defendant Jodi, it was stated that: 

■ In view of the vast size of the occupied areas in the East, thc lorces 
available for establishing security in these areas will be sufficient only 
if all resistance is punished, not by legal prosecution of the guilty, but 
by the spreading of such terror by the Armed Forces as is alone appro¬ 
priate to eradicate every inclination to resist among the population . . . 
Commanders must find the means of keeping order by applying suitable 
Draconian measures.’ 
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“ The evidence has shown that this order was ruthlessly carried out in the 
territory of the Soviet Union and in Poland. A significant illustration of 
the measures actually applied occurs in the document which was sent in 
1943 to the defendant Rosenberg by the Reich Commissar for Eastern 
Territories, who wrote : 

It should be possible to avoid atrocities and to bury those who have 
been liquidated. To lock men, women and children into barns and set 
fire to them does not appear to be a suitable method of combating 
bands, even if it is desired to exterminate the population. This method 
is not worthy of the German cause, and hurts our reputation 
severely. .. 

‘ The foregoing crimes against the civilian population are sufficiently 
appalling, and yet the evidence shows that at any rate in the East, the mass 
murders and cruelties were not committed solely for the purpose of stamping 
out opposition or resistance to the German occupying forces. In Poland 
and the Sov iet Union, these crimes were part of a plan to get rid of whole 
native populations by expulsion and annihilation, in order that their territory 
could be used for colonization by Germans. Hitler had written in Mein 
KampJ on these lines, and the plan was clearly stated by Himmler in July, 
194_, when he wrote : It is not our task to Germanize the East in the old 
sense that is, to teach the people there the German language and the German 
law. but to see to it that only people of purely Germanic blood live in the 
East. 

" In August, 1942, the policy for the Eastern Territories as laid down by 
Bormann was summarized by a subordinate of Rosenberg as follows : 

The Slavs are to work for us. In so far as we do not need them, 
they may die. Therefore, compulsory vaccination and Germanic 
health serv ices are superfluous. The fertility of the Slavs is undesirable.’ 

" It was Himmler again who stated in October, 1943 : 

What happens to a Russian, a Czech, does not interest me in the 
slightest. What the nations can offer in the way of good blood of our 
type, we will take. If necessary, by kidnapping their children and raising 
them here with us. Whether nations live in prosperity or starve to 
death interests me only in so far as we need them as slaves for our 
ivultur, otherwise it is of no interest to me.’ 

as eaHv P at w!- h V n,C !&' Sia a had l * m marked down for extermination 
? n u a H September, 1939, and in May, 1940, the defendant Frank wrote 

Western Ron h T the focussin S of worId 'Merest on the 

western Front, by wholesale liquidation of thousands of Poles first leading 

.epresentatives ot the Polish intelligentsia.’ Earlier, Frank had been 

thc : entire ^h economy to an absolute minimum 

SS™ WorldEmn“ ’ nC T . POlCS Sha " bC thC SlaVeS 0f the G ™ter 
rl™ a , ^° rld Em P' f e- In January, 1940, he recorded in his diary that 

of thou ands' ThL TT* ^ Ge " eral Government by hundreds 
sucaShdidih r lpCr the native bi ological propagation.’ So 

C C r ° Ut . ,his P° lic y in ^^nd, that by the end 

devastated C populat,on had ^ killed, and the whole country 
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“ It was the same story in the occupied area of the Sov iet Union. At the 
time of the launching of the German attack in June, 1941, Rosenberg told 
his collaborators: 

• The object of feeding the German people stands this year without a 
doubt at the top of the list of Germany’s claims on the East, and there 
the southern territories and the northern Caucasus will have to serve 
as a balance for the feeding of the German people . . . A very extensive 
evacuation will be necessary, without any doubt, and it is sure that the 
future will hold very hard years in store for the Russians.’ 

(b) Evidence with Particular Reference to the Commissar Order 

On 30th March, 1941, Hitler held a conference at Berlin with leaders ol 
the Wehrmacht. Von Leeb was present. At that time, according to the 
summarv contained in General Haider s diary. Hitler said . 

"'Clash of two ideologies. Crushing denunciation of Bolshevism, 
identified with a social criminality. Communism is an enormous 
danger for our future. We must forget the concept of comradeship 
between soldiers. A Communist is no comrade before nor after the 
battle. This is a war of extermination. If we fail to grasp this, and 
though we are sure to beat the enemy, we shall again have to fight the 
Communist foe 30 years from now. We do not wage war to preserve 

the enemy. . .. 

“ War against Russia. Extermination of the Bolshevist Commissars 
and of the Communist intelligentsia. The new States must be Socialist, 
but without intellectual classes of their own. Growth of a new intellec¬ 
tual class must be prevented. A primitive Socialist intelligentsia is 
all that is needed. We must fight against the poison of disintegration. 
This is no job for military courts. The individual troop commander 
must know the issues at stake. They must be leaders in the fight. The 
troops must fight back with the methods with which they are attacked. 
Commissars and GPU men are criminals and must be dealt with as 
such. This need not mean that the troops get out of hand. Rather 
the commander must give orders which express the common leelings 
of his troops. 

“ This war will be very different from the war in the West. In the 
East, harshness today means leniency in the future. Commanders must 
make the sacrifice of overcoming their personal scruples. 

This seemed to have caused some excitement among those present, ''bo, 
of course, recognized it as being brutal, murderous and uncivilized. Alter 
Hitler had made his speech and had departed to his inner sanctum, protests 
were uttered by the commanders to the effect that the extermination planned 
by Hitler would violate their soldierly principles, and, further, would destroy 
discipline. Brauchitsch agreed with them and promised to express their 
opinion to the OKW and Hitler respectively. He tried through Keitel to 
obtain a change in the plans, but was unable to do so. Subsequently, he 
lent his approval to the objections made by the field commanders, who, in 
some instances at least, expressed a negative opinion of the order to their 
subordinates and tried to avoid its execution as far as they could do so 
without peril to themselves. One of the means to ameliorate the brutality 
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of the Commissar Order was the issuance by von Brauchitsch of what is 
known as the “ Maintenance of Discipline ” order hereafter referred to. 

On 6th June, 1941, the Commissar Order was issued from the Fuehrer 
Headquarters as “ Top Secret. Transmission only by officer ! ” and was 
captioned, “ Directives for the Treatment of Political Commissars.” It 
was as follows: 

In the fight against Bolshevism it is not to be expected that the 
enemy will act in accordance with the principles of Humanity or of the 
International Law. In particular, a vindictive, cruel and inhuman 
treatment of our prisoners must be expected on the part or the political 
Commissars of all types, as they are the actual leaders of the resistance. 

“ The troops must realise : 

“(1) In this fight, leniency and considerations of International Law 
are out of place in dealing with these elements. They con¬ 
stitute a danger for their own safety and the swift pacification 
of the conquered territories. 

“ ( 2 > The originators of barbarous Asiatic methods of warfare 're 
the political commissars. They must therefore be dealt ,. ... 
most severely, at once and summarily. 

Therefore, they are to be liquidated at once when taken in combat or 
offering resistance. 

For the rest the following directives will apply : 

“ 1. Combat Zone 

(1) Political commissars who oppose our troops will be treated in accord¬ 
ance with the ‘ decree concerning the application of martial law in 
the Barbarossa area.’ This applies to commissars of any type and 
grade, even ii they are only suspected of resistance, sabotage or of 
instigation thereto. 

Reference is made to the ‘ directive concerning the conduct of the 
troops in Russia.’ 

(_) Political commissars as organs of the enemy troops are recognizable 
by special insignia—red star with interwoven gold hammer and 
sickle on the sleeves—(for particulars see ‘ The Armed Forces of the 
USSR. High Command of the Armed Forces/General Staff of the 
Army, Qu IV, Section Foreign Armies East (II) No. 100 41 secret 
of 15th January, 1941, appendix 9 d). They are to be segregated 
at once, e.g. still on the battlefield, from the prisoners of war. This 
is necessary to prevent them from influencing the prisoners of war 
in any way. These commissars will not be recognized as soldiers 
the protection of prisoners of war by International Law does not 
a pply to them. They will be liquidated after segregation. 

(3) Political commissars who have not committed or are not suspected 
oj hostile acts will not be harmed for the time being. Only after 
deeper penetration of the country will it be possible to decide 
whether officials who were left behind may stay where they are or 
will be handed over to the Sonderkommandos. Preferably the 
latter should decide on this point. 
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As a matter of principle, in deciding the question whether ‘ guilty or 
not guilty,’ the personal impression which the commissar makes of 
his mentality and attitude will have precedence over facts which 
may be unprovablc. 

(4) In cases 1 and 2, a short message (message form) about the incident 
will be sent: 

(a) bv divisional units to divisional headquarters (Intelligence 
Officer). 

(b) by troops directly under the command of a corps, an army or 
an army group or a Panzer group, to the respective head¬ 
quarters (Intelligence Officer). 

(5) None of the above-mentioned measures must obstruct the operations. 
Methodical searches and mopping-up actions, therefore, will not 
be carried out by the troops. 

“ II In the Communications Zone 

" Commissars who are arrested in the communications zone on 
account of a doubtful attitude will be handed over to the Einsatzgruppen 
and or Einsatzkommandos of the Security Police (Security Service). 

“Ill Limitations of Courts-Martial and Summary Courts 

' " The courts-martial and summary courts of the regimental and other 
commanders must not be entrusted with the execution of the measures 
as per I and II.” 

On 8th June, 1941, von Brauchitsch sent out a supplement of two additional 
clauses to be added to the original, viz., to I, Number 1, 

“ Action taken against a political commissar must be based on the 
fact that the person In question has shown by a special, recognisable act 
or attitude that he opposes or will in future oppose the Wchrmacht. 

to I, Number 2, 

“ political commissars attached to the troops should be segregated 
and dealt with by order of an officer, inconspicuously and outside the 
proper battle zone.’ 

On 24th May, 1941. however, von Brauchitsch formulated the Maintena/ue 
of Discipline order, in which as a supplement to the Fuehrer Order it is said . 

"Subject: Treatment of Enemy Civilians and Criminal Acts of 
Members of the Wehrmacht against Enemy Civilians. 

Attached Fuehrer decree is (hereby) announced. It is to be dis¬ 
tributed in writing down to the commanders with jurisdiction of their 
own ; beyond that, the principles contained in it are to be made known 
orally. 

“ Supplements to I: 

“ I expect that all counter intelligence measures of the troops will be 
carried out energetically, for their own security and the speedy pacifica¬ 
tion of the territory won. It will be necessary to take into account the 
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of the Commissar Order was the issuance by von Brauchitsch of what is 
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the Barbarossa area. This applies to commissars of any type and 
grade, even if they are only suspected of resistance, sabotage or of 
instigation thereto. 

Reference is made to the ‘ directive concerning the conduct of the 
troops in Russia.’ 

(_) Political commissars as organs of the enemy troops are recognizable 
by special insignia—red star with interwoven gold hammer and 
sickle on the sleeves—(for particulars see 1 The Armed Forces of the 
USSR,’ High Command of the Armed Forces/General Staff of the 
Army, Qu IV, Section Foreign Armies East (II) No. 100/41 secret 
of 15th January, 1941, appendix 9 d). They are to be segregated 
at once, e.g. still on the battlefield, from the prisoners of war. This 
is necessary to prevent them from influencing the prisoners of war 
in any way. These commissars will not be recognized as soldiers 
the protection of prisoners of war by International Law does not 
apply to them. They will be liquidated after segregation. 

(3) Political commissars who have not committed or are not suspected 
of hostile acts will not be harmed for the time being. Only after 
deeper penetration of the country will it be possible to decide 
whether officials who were left behind may stay where they are or 
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As a matter of principle, in deciding the question whether guilty or 
not guilty,' the personal impression which the commissar makes of 
his mentality and attitude will have precedence over facts which 
may be unprovable. 

(4) In cases 1 and 2, a short message (message form) about the incident 
will be sent: 

(a) by divisional units to divisional headquarters (Intelligence 
Officer). 

(b) by troops directly under the command of a corps, an army or 
an army group or a Panzer group, to the respective head¬ 
quarters (Intelligence Officer). 

(5) None of the above-mentioned measures must obstruct the operations. 
Methodical searches and mopping-up actions, therefore, will not 
be carried out by the troops. 

“II In the Communications Zone 

“ Commissars who are arrested in the communications zone on 
account of a doubtful attitude will be handed over to the Einsatzgruppen 
and/or Einsatzkommandos of the Security Police (Security Service). 

“ III. Limitations of Courts-Martial and Summary Courts 

The courts-martial and summary courts of the regimental and other 
commanders must not be entrusted with the execution of the measures 
as per I and II.” 

On 8th June, 1941, von Brauchitsch sent out a supplement of two additional 
clauses to be added to the original, vi 2 .. to I, Number 1, 

Action taken against a political commissar must be based on the 
fact that the person in question has shown by a special, recognisable act 
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to I, Number 2, 

“ Political commissars attached to the troops should be segregated 
and dealt with by order of an officer, inconspicuously and outside the 
proper battle zone." 

On 24th May, 1941, however, von Brauchitsch formulated the Maintenance 
of Discipline order, in which as a supplement to the Fuehrer Order it is said : 

“ Subject: Treatment of Enemy Civilians and Criminal Acts of 
Members of the Wehrmacht against Enemy Civilians. 
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variety of ethnic strains wilhin the population, its overall attitude, and 
the degree to which they have been stirred up. 

“ Movement and combat attains! the enemy's armed forces are the real 
tasks of the troops. It demands the fullest concentration and the highest 
effort of all forces. This task must not be jeopardized in any place. 
Therefore, in general, special search and mopping-up operations will be 
out of question for the combat troops. 

" The directives of the Fuehrer concern serious cases of rebellion, in 
which the most severe measures are required. 

•' Criminal acts of a minor nature are, always in accordance with the 
combat situation, to be punished according to detailed orders from an 
officer (if possible, a post commander) by resorting to provisional 
measures (for instance), temporary detention at reduced rations, roping- 
up on a tree, assignment to labour). 

“ The C.-in-C.'s of the Army Groups are requested to obtain my 
approval prior to the rc-instatement of Wehrmacht jurisdiction in the 
pacified territories. The C.-in-C.'s of the Armies are expected to make 
suggestions in this respect in time. 

Special instructions will be issued about the treatment to be given 
to political dignitaries. 

“ Supplements to II: 

l nder all circumstances it will remain the duty of all superiors to 
prevent arbitrary excesses of individual members of the Army and to 
prevent in time the troops becoming unmanageable. It must not come 
to it that the indiv idual soldier commits or omits any act he thinks proper 
toward the indigenous population ; he must rather feel that in every 
case he is bound by the orders of his officers. I consider it very important 
that this be clearly understood down to the lowest unit. Timely action 
by every officer, especially every company commander, etc., must help 
to maintain discipline, the basis of our successes. 

“ Occurrences with regard to ‘ I ’ and ‘ II,’ and which are of special 
importance, are to be reported by the troops to the OKH as special 
events. 

( Signed) von Brauchitsch.” 

There were 340 copies of this order, which, as noted, had attached a copy 
of the Fuehrer Order. This apparently was given wide distribution, although 
the original Fuehrer Order had a very limited distribution. 

It was claimed by the Defence that the Maintenance of Discipline order 
was conceived by von Brauchitsch as a means of sabotaging the Hitler order 
but it will be noted that in the quoted part of Haider's diary he had Hitler 
saying, “ This need not mean that the troops get out of hand.” 

The record contains a large number of reports showing the execution of 
commissars by units subordinate to various of the accused. 

The evidence showed that the accused von Lceb was present at the meeting 
eld by Hitler in March, 1941, when the proposed extermination of the 
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commissars was announced. Von Leeb had considered this to be in 
violation of International Law and also to be unwise in that it tended to 
defeat its own purpose. He had lodged a protest with von Brauchitsch who 
had assured him that he would do all he could to prevent the issuance of 
the order. Nevertheless the order was later issued by the OKW. Not only 
the accused von Leeb as Commander of Army Group North, but also von 
Bock of Army Group Centre and von Rundstedt of Army Group South 
were opposed to the order. When the order was issued, it was directed by 
the OKW to the armies in these three groups. In other words, the Army 
Group had nothing to do with the passing on of this order to subordinate 
units beyond the administrative functions of forwarding it to them. It was 
also established that the accused von Leeb had discussed this order with his 
subordinate commanders and let them know of his opposition to it. He 
had also drawn attention to the Maintenance of Discipline Order issued by 
von Brauchitsch in an effort to thwart as far as he could the enforcement of 
the Commissar Order. It was clear from the evidence that the accused 
von Leeb had protested against the order in every way short of open and 
defiant refusal to obey it. In spite of his attitude reports of units in the 
subordinate commands indicated that these commanders had permitted the 
enforcement of this order and that many of these commissars had been 
murdered. 

As to the accused von Kuechler the evidence showed that he, as commander 
of the 18th Army, had received this order directly from the OKW together 
with the von Brauchitsch Maintenance of Discipline Order. He had passed 
on the Commissar Order to subordinate commanders. Von Kuechler had 
also attended the above-mentioned meeting with Hitler in March, 1941. and 
knew of the impending war of ideology or extermination. He testified that 
he had been opposed to the order, but the evidence in this respect was rather 
contradictory. The fact remained that he had distributed the order and 
that it had been enforced by units subordinate to him in the 18th Army. 
Many reports were made by these units showing that commissars were being 
executed by them. 

The accused Hoth was assigned to Army Group Centre for the war against 
Russia. He remained as commander of Panzer Group 3 until the 
10th October, 1941, when he was appointed Commander-in-Chiet of the 
17th Army attached to Army Group South. On 15th May, 1942, he was 
appointed Commander-in-Chief of the 4th Panzer Army in which position 
he remained until he was transferred to the Fuehrer Reserve in October, 
1943. The accused Hoth had also attended the meeting with Hitler in 
March, 1941. He had received the order from his superior von Brauchitsch 
and testified that he had simply passed it down without emphasizing it or 
attempting to mitigate its effect. He did not think that Hitler would ask 
his commanders to do anything wrong and in any case a directive from 
Hitler superseded in his opinion Section 48 of the German Military Penal 
Code which provides that an officer need not carry out an order that is 
clearly criminal on its face and commits a criminal act if he so does. 
Numerous reports submitted by his subordinate units indicated that hundreds 
of commissars had been executed. It was established that several of these 
reports were seen and signed by the accused Hoth. The evidence left no 
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doubt that the Commissar Order had been passed down by Hoth and that 
it had. with his knowledge and approval, been ruthlessly carried out by units 
subordinate to him. 

The accused Reinhardt entered the Russian campaign as Commanding- 
General ol the 41st Panzer Corps subordinated to Army Group North. The 
evidence showed that he had received the Commissar Order and had com¬ 
municated it orally to his Divisional Commanders. He testified that when 
he transmitted it to his divisions, he had directed orally that it was not to 
be carried out but the evidence on this point was unclear and conflicting 
It was established that he had passed down the order and many reports 
showed that hundreds of commissars had been executed by his subordinate 
units in circumstances which clearly imputed knowledge on his part. 

The evidence showed that the Commissar Order was received by the 
accused von Salmuth w hile he was Commanding General of the XXXth Army 
Corps. It was shown that it was distributed to subordinate units by him 
Von Salmuth testified that he rejected the order and that he had acquainted 
h.s divisional commanders with his objections. The evidence did not 
establish that the order was ever carried out within the XXXth Army Group 
while it was under the command of the accused. 

The accused Hollidt had, as commander of the 50th Infantry Division 
^'! cd ' h J e Commando Order or a similar order in writing. He testified 
ord'-r " ad mStructed his re g' men tal commanders not to comply with this 

1 he only two reports relied upon in evidence as to such executions were 
ambiguous and unclear and did not suffice to establish any criminal 
responsibility on his part. 

The accused von Roques admitted that he learned of the Commando Order 
m June or July, 1941. At that time he was Commander of the Rear Area 
ol Army Group South. Later he became Commander of the Rear Area of 
Army Group A (Caucasus). He denied that he had passed down the order 
but the evidence on this point was conflicting. There was, however over¬ 
whelming evidence to show that the order had been given a very expensive 
implementation in h.s territory. Commissars were regularly shot with'his 
know'edge and he took no action as a result. Numerous orders and reports 
cstabhshed that thousands of so-called guerrillas, functionaries and Jews 

dri.m? executed WIth,n his area according to the Commissar Order in 
circumstances which could leave no doubt that they were carried out with 
the knowledge, connivance or approval of the accused. " 

The accused Reinecke was, at the outbreak of the war Chipf nf i 

w c h, machl Office (AWA, and ,coined so nl,7,hc n d of ,h 'wa^ On 
Of the most important sub-sections of this office was that of prisoner-of war 

Politruks ” which provided for ih “ ^' Cy regardm S Commissars and 
Politruks while with,,, the General* G^S" It was^ from the 
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evidence that the accused knew, participated in, and approved of the 
enforcement of the Commissar Order within his area of authority, in so lar 
as it was applicable to prisoners of war. 

The evidence showed that the accused Warlimont, as Chief of the Section 
of National Defence under the OKW, had taken a substantial part in the 
preliminary and final phases of the drafting of the Commissar Order. 
Although it was clear that the idea for the murder of prisoners ot war. etc., 
in the name of ideological warfare did not originate with the accused, the 
evidence established that he contributed his part to moulding it into its 
final form. It was distributed “ by order " under his signature. here 
was nothing to indicate that those contributions which he made in any way 
softened its harshness. 

The accused Woehler, as Chief of Staff of the 11th Army, knew of the 
receipt of the Commissar Order. The evidence did not. however, establish 
any participation on his part in its transmittal to the subordinate units 
He also knew of its enforcement, but as Chief ol Stafl he had no command 
authority over subordinate units. Neither did he have any executive 
power. The evidence failed to show any personal connection on his part 
with the passing down or execution of the order. 

The accused Lehmann was a doctor of law. In July. 193S he became 
Chief of the Legal Department of the OKW, which position he held until 
the capitulation of Germany. The only connection which he was shown by 
the evidence to have had with the issuance of the Commissar Order, was an 
immaterial change in the wording of Section 3 as to courls-marua . e 
had made no material contribution to the preparatory or hnal drafting ot 

^Theacciised Sperrle and Schniewind were not involved in. and not charged 
in connection with, the issuance or implementation of the Commissar Order. 

(c) Evidence with Particular Reference to the Barharossa 
Jurisdiction Order 

The so-called Barbarossa Jurisdiction Order was issued by Keitel on 
13th Mav 1941, as “Decree on Exercising Military Jurisdiction in the 
Area of Barbarossa and Special Measures by the Troops, and reads as 

follows: 

“The Wehrmacht’s application of its laws (Wehrmachtsgerichts- 
barkeit) place at maintaining discipline. 

“The vast extent of the operational areas in the East, the lighting 
methods necessitated thereby and the peculiarity of the enemy give 
the Wehrmacht courts jobs which—in view of their limited person 
they can only solve during war operations and until some degree o 
pacification has been obtained in the conquered area if they limit 
themselves at first to their main task. 

“ This is possible only if the troops themselves oppose ruthlessly any 
threat from the enemy population. 

“ For these reasons herewith the following is ordered for the area 
‘ Barbarossa ’ (area of operations, army group rear area, and area ol 
political administration). 
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“ Treatment of Crimes committed by Enemy Civilians 

'(M Until further order the military courts and the courts-martial 
"ill not hc competent for crimes committed by enemy civilians. 

“ (2) Franc-tireurs will be liquidated ruthlessly by the troops in 
combat or while fleeing. 

(3) Also all oilier attacks by enemy civilians against the Armed 
Forces, its members and auxiliaries will be suppressed on the spot by 
the troops with the most rigorous methods until the assailants are 
finished. (Niederkaempfen.) 

“(4) Where such measures were not taken or at least were not 
possible, persons suspected of the act will be brought before an officer 
at once. This officer will decide whether they are to be shot. 

“ Against localities from which troops have been attacked in a 
deceitful or treacherous manner, collective coercive measures will be 
applied immediately upon the order of an officer of the rank of at least 
battalion, etc., commander, if the circumstances do not permit a quick 
identification of individual perpetrators. 

"(5) It is strictly forbidden to keep suspects in custody in order to 
put them at the disposal of the courts after the reinstatement of juris¬ 
diction over indigenous inhabitants. 

(6) The C.-in-C.s of the Army Groups can—by agreement with 
the competent commanders of the Luftwaffe and the Navy —reinstate 
jurisdiction of the Wehrmacht courts for civilians, in areas sufficiently 
pacified. J 

For the area of the Political Administration this order will be given 
by the Chief of the OK W. e 


11 

Treatment of crimes committed against inhabitants by members of 
the W ehrmaclit and its auxiliaries. 

'(I) With regard to offences committed against enemy civilians by 
members of the Wehrmacht or by its auxiliaries, prosecution is not 

misdemeanour" ° ^ “ 3t the 53016 time a military crime or 

• (2) When judging such offences, it will be taken into consideration 
m any type of procedure that the collapse of Germany in 1918, the 

NationTs 5U, [ ermgs . the German people and the fight against 
National Socialism which cost the blood of innumerable followers of 

the movement were caused primarily by bolshevist influence and that 
no German has forgotten this fact. 

(3) Therefore the judiciary will decide in such case whether 

courf^nLe UmS " m T ** appropriale ’ or whether prosecution in 
" 5 nece . ssary - lhe ease of offences against indigenous inhabi- 
nts the judiciary will order a prosecution before the military courts 
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only if the maintenance of discipline or the security of the Forces call 
for such a measure. This applies for instance to serious deeds due to 
lack of self-control in sexual matters, which originate from a cnminal 
disposition and which indicate that the discipline of the troops is 
threatening to deteriorate seriously. Crimes which have resulted in 
senseless destruction of billets or stores or any other kind of captured 
material to the disadvantage of our Forces will be judged, as a rule, 
not less severely. 

“ jhe order to start investigation procedure requires in every single 
case the signature of the judicial authority. 

“ ( 4 ) Extreme caution is required in judging the credibility of state¬ 
ments made by enemy civilians. 


Ill 

“ Responsibility of the Troop Commanders 
“ In so far as they are competent, it is the personal responsibility of 
the troop commanders to see to it: 

" (1) that all officers of the units under their command arc instructed 
in time and in the most emphatic manner about the principles 
set out under ‘ 1 ’ above ; 

“ (2) that their legal advisers are informed in time of these rules and 
of the verbal communications in which the political intentions of 
the Supreme Command (Fuehrung) were explained to the C.-in-C.s. 

“ (3) that only those sentences will be confirmed which correspond to 
the political intentions of the Supreme Command (Fuehrung). 

IV 

“ Protection as secret matter 

“ once the camouflage is lifted this decree will merely have the 
classification of a Top Secret. 

The order was thus divided into two main parts: first, it dispensed with 
court-martial jurisdiction over the civilian population and provided tha 
civilians in the occupied areas would be subjected to arbitrary punishment 
upon the decision of an officer. The second part provided that there was 
no obligation to prosecute members of the Wehrmacht or its auxiliaries 
who committed crimes against enemy civilians except in cases involving 
discipline which were restricted to certain types of offences. 

The evidence showed that apart from a mass liquidation which occurred 
at Kowno, no liquidations within the accused von Leeb/s area of command 
had been brought to the attention of the accused. This action, apparently 
inspired by the Einsatzgruppen, was carried out as a pogrom and was 
blamed upon a local self-defence organization of Latvians. Hearing of this 
action the accused took action to prevent any recurrence of a similar nature 
within the area of the 18th Army where Kowno was located. The evidence 
failed to prove that the accused von Leeb knew that the German Govern¬ 
ment was carrying out an extermination programme or that the activities 
of the Einsatzgruppen were brought to his knowledge. The reports by 
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uirious officers of the Einsatzgruppen on these activities were not sent to 
von Leeb or through his headquarters but to their superiors in Berlin. 
Reports containing incidents of illegal executions by the SIPO in connection 
with security operations were made from subordinate units in von Leeb's 
command to the Army Group Rear Areas. Armies, and Corps Headquarters. 
It was not established that these reports were transmitted to the head¬ 
quarters ol the Army Group North or reported to von Leeb by his staff. 
He did not receive or pass dow n the Barbarossa Jurisdiction Order. 

The evidence showed that the accused von Kuechler received the 
Barbarossa Jurisdiction Order, that it was disseminated by him without any 
action on his part to prevent its criminal application and that it was carried 
out by units under his command. Units subordinate to him summarily 
executed civilians because they were Communists, gipsies, had an anti-German 
attitude, on suspicion of aiding partisans, for anti-German propaganda, for 
istening to Radio Moscow and for spreading rumours of atrocities, for 
refusing to work, and so on. Summary executions were held after an 
on-the-spot investigation by an officer, even down to a second lieutenant. 
Brutality was substituted for judicial process and suspicion took the place 

Pr °^ ev,dcnce also showed that with his knowledge and approval 
some -30 insane and diseased women in an asylum were executed because 
they were considered " no longer objects with lives worth living according 
to German conception.” On the other hand the evidence did not show any 
responsibility on the part of von Kuechler in connection with the exter¬ 
mination activities of Einsatzgruppe A within the area of his command. 

I he ev idence established that the accused Hoth received and passed dow n 
this order without attaching any safeguards to it. The evidence also showed 
that the order with his knowledge and approval had been ruthlessly carried 
out by his subordinate units. 

The accused Reinhardt was also shown to have passed down the 
Barbarossa Jurisdiction Order to his subordinate commanders. On 

~'‘ h ,f ebruary ’ 194 ~; he ? ave the following directions to his troops: 

6. It weapons are found in the possession of partisans or their partisan 
activity seems quite obvious, the partisans are to be shot or hung by order 
of an officer . . Similar treatment should be given to inhabitants who 

supported partisans.” On 31st July, 1942. he signed an order which 
among other things, stated ” the death sentence may be imposed on every 

apprehended. These and a number of other orders showed that the 
Barbarossa Jurisdiction Order had been carried out in the most ruthless wav 
by units under the accused's command, on his orders or with his knowledge 

or approval. Thousands of persons had been executed within his area of 
command according to this order. 9 1 

There was not sufficient evidence to show that the Barbarossa Jurisdiction 

Sit" rrs Sr “f -r* von Sa "" u ' h - S-SSS 

subordinate unit m ' 1 l '^ a executions had been carried out by his 
” sus^ts ” and • aTnT 0 ” Z*7L* sh ° 1 Wedthal thousands of "partisans,” 
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doubt that they had been carried out with the knowledge, connivance or 
approval of the accused in close co-operation with all participating German 
agencies. 

As to the accused von Roques, the evidence showed that he had passed 
this order down to his subordinate units. It also showed that he personally 
issued other harsh orders in implementation of the Barbarossa Jurisdiction 
Order or pursuant to it, that numerous “ suspects,” being ” partisans, 
had been executed without trial and that mass executions had taken place 
on his orders. 

The evidence showed that the accused Warlimont in his capacity as Chief 
of the Section of National Defence of the OKW was connected with the 
formulation of the Barbarossa Jurisdiction Order together with the accused 
Lehmann who was Chief of the Legal Department of the OKW. It was 
established that Lehmann on the 28th April, 1941, had prepared a draft of 
the Barbarossa Jurisdiction Order on instructions from Keitel. H.s original 
proposal was not accepted but as a result of his discussions with the 
authorities concerned a final and fourth draft was submitted to Keitel 
which with a few minor modifications, was issued over the signature o 
Keitel and became what was later known as the Barbarossa Jurisdiction 
Order It was apparent that the accused Lehmann's idea, for good or evil, 
became a part of this order. His final draft contained, among other things, 
the provisions as to collective punishments, which left the door open to the 
decision of an officer of at least the rank of a battalion commander to impose 
such collective punishments as he saw fit. The evidence also showed that 
due to the influence of Lehmann a provision was finally inserted in the order 
to the effect that troops would dispose of all cases and that courts were to 
have no jurisdiction whatsoever, whereas General Mueller had urged that 
troops were to dispose of only those clear cases and that doubtful cases 
were to be left to the jurisdiction of the courts. In this decision the accused 
Lehmann was supported by the accused Warlimont. This provision, winch 
did not derive from Hitler or Keitel, was one of the most serious parts of 
the order. It was clear from the evidence that the accused Lehmann became 
the main factor in determining the final form of the order. 

As to the accused Otto Woehler it was shown by the evidence that the 
Barbarossa Jurisdiction Order had been received by the 11th Army, but it 
failed to prove any criminal connection with its distribution on the part of 
the accused. On 5th September, 1941, however, an order was issued _by 
the 11th Army signed, in pursuance of the Barbarossa Jurisdiction Or , 
by Woehler as Chief of Staff. This order provided that civilians who are 
‘^sufficiently suspected " of certain offences are to be shot including boys 
and girls. Reports showed that these orders had been carried out. 

The evidence did not establish that the Barbarossa Jurisdiction Order was 
ever transmitted by the accused Hollidt. The order upon which the 
prosecution based its charge against the accused Hollidt in this respect was 
a drastic military order for the suppression of partisans and to secure the 
area of the 5th Infantry Division against guerrilla activities by the population. 
It may be inferred that this order was derived from the Barbarossa Juris¬ 
diction Order. By implementing this order the accused had, however, 
placed a limitation upon its enforcement to the effect that only those persons 
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“ ( 4 ) If individual members of such commandos, such as agents, 
saboteurs, etc., fall into the hands of the military forces by some other 
means, through the police in occupied territories for instance, they are 
to be handed over immediately to the SD. Any imprisonment under 
military guard, in PW stockades for instance, etc., is strictly prohibited, 
even if this is only intended for a short time. 

“ (5) This order does not apply to the treatment of any enemy 
soldiers who, in the course of normal hostilities (large-scale offensive 
actions, landing operations and airborne operations), are captured in 
open battle or give themselves up. Nor does this order apply to enemy 
soldiers falling into our hands after battles at sea, or enemy soldiers 
trying to save their lives by parachute after battles. 

“ (6) I will hold responsible under Military Law, for failing to carry 
out this order, all commanders and officers who either have neglected 
their duty of instructing the troops about this order, or acted against 
this order where it was to be executed.” 

The evidence showed that this order was issued after drafts and changes 
had been prepared largely by the accused Warlimont and Lehmann. On 
7th October, 1942, Hitler made a radio speech in which it was stated : 

“ All terror and sabotage trdops of the British and their accomplices, 
who do not act like soldiers but like bandits, have in future to be treated 
as such by the German troops, and they must be slaughtered ruthlessly 
in combat wherever they turn up." 

It appeared that on 8th October, the accused Warlimont was instructed 
by Jodi to put the announcement in the form of a military order. The 
accused maintained that he was given detailed instructions with regard to 
the contents of the order and that it was his intention to sabotage it. T here 
was, however, overwhelming evidence to show that the accused Warlimont 
had made a substantial contribution to its preparation and that he had 
speeded up the matter as much as he could. While it appeared that Hitler 
himself had drawn up the final order, the preparatory work carried out by 
Warlimont placed before Hitler the ideas which the accused had expressed 
in his various drafts and part of these were incorporated in the final order. 
The accused Lehmann’s activities in connection with the preparation ot the 
Commando Order were subordinate to those of the accused Warlimont, but 
the evidence showed that, like Warlimont, the accused Lehmann had in his 
capacity as staff officer played an essential part in the criminal whole. 
Although it was not shown that he had contributed to the inherent vicious- 
ness of any of the particular provisions of this order, the evidence established 
that he was one of those responsible for its final production in the form in 
which it was transmitted to the army. Through the various protests made 
with respect to the issuing of this order, among others by Adnnra Canans 
both Warlimont and Lehmann were shown to be tully aware of its illegal and 
criminal character. 

The accused von Leeb was not involved in or connected with the 
Commando Order, as he resigned his command on 16th January, 1942. 

The Commando Order was transmitted by the OKH directly to the armies 
as well as to the Army Group North of which the accused von Kuechler 
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“ (4) if individual members of such commandos, such as agents, 
saboteurs, etc., fall into the hands of the military forces by some other 
means, through the police in occupied territories for instance, they are 
to be handed over immediately to the SD. Any imprisonment under 
military guard, in PW stockades for instance, etc., is strictly prohibited, 
even if this is only intended for a short time. 

“ (5) This order does not apply to the treatment of any enemy 
soldiers who, in the course of normal hostilities (large-scale offensive 
actions, landing operations and airborne operations), are captured in 
open battle or give themselves up. Nor does this order apply to enemy 
soldiers falling into our hands after battles at sea, or enemy soldiers 
trying to save their lives by parachute after battles. 

“ (6) I will hold responsible under Military Law, for failing to carry 
out this order, all commanders and officers who either have neglected 
their duty of instructing the troops about this order, or acted against 
this order where it was to be executed." 

The evidence showed that this order was issued after drafts and changes 
had been prepared largely by the accused Warlimont and Lehmann. On 
7th October, 1942, Hitler made a radio speech in which it was stated : 

“ ah terror and sabotage trrtops of the British and their accomplices, 
who do not act like soldiers but like bandits, have in future to be treated 
as such by the German troops, and they must be slaughtered ruthlessly 
in combat wherever they turn up.” 

It appeared that on 8th October, the accused Warlimont was instructed 
by Jodi to put the announcement in the form of a military order. The 
accused maintained that he was given detailed instructions with regard to 
the contents of the order and that it was his intention to sabotage it. There 
was, however, overwhelming evidence to show that the accused Warlimont 
had made a substantial contribution to its preparation and that he had 
speeded up the matter as much as he could. While it appeared that Hitler 
himself had drawn up the final order, the preparatory work carried out by 
Warlimont placed before Hitler the ideas which the accused had expressed 
in his various drafts and part of these were incorporated in the final order. 
The accused Lehmann’s activities in connection with the preparation ot the 
Commando Order were subordinate to those of the accused Warlimont, but 
the evidence showed that, like Warlimont, the accused Lehmann had in h.s 
capacity as staff officer played an essential part in the criminal whole. 
Although it was not shown that he had contributed to the inherent vicious- 
ness of any of the particular provisions of this order, the evidence established 
that he was one of those responsible for its final production in the form in 
which it was transmitted to the army. Through the various protests made 
with respect to the issuing of this order, among others by Admiral Canans, 
both Warlimont and Lehmann were shown to be fully aware of its illegal and 
criminal character. 

The accused von Leeb was not involved in or connected with the 
Commando Order, as he resigned his command on 16th January, 1942. 

The Commando Order was transmitted by the OK.H directly to the armies 
as well as to the Army Group North of which the accused von Kuechler 
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was then in command. The evidence did not show, however, that von 
Kuechler put this order into the channels of command for subordinate units. 
The order was not particularly applicable in the eastern area and there was 
no evidence to show that it was carried out within his command. 

The War diary of the 3rd Panzer Army of which the accused Reinhardt 
was at that time in command, showed that the Commando Order had been 
received by it. It was further shown that Reinhardt had passed the order 
down in the chain of command. That the 3rd Panzer Army considered the 
Commando Order of general application and therefore also applicable in 
the eastern areas was shown by entries into its War diary to the effect that, 
until otherwise advised, the order was to be carried out against men in 
uniform. 

The evidence showed that this order as well as Hitler’s supplement to it 
were received by the accused von Salmuth. On the 25th October he trans¬ 
mitted this order for compliance with a covering letter. This letter was 
signed by his Chief of Staff, on behalf of the Commander-in-Chief. The 
accused explained that his Chief of Staff should not have signed the letter 
and was not authorized to do so, but the accused did nothing to repudiate 
this action, nor did he reprimand him in any way therefor. 

It was clear from the evidence that the 17th Army Corps, of which the 
accused Hollidt was then in command, had received the Commando Order 
and that the accused had seen it. He stated that he saw no reason to pass 
on the order and the evidence did not show that he did so or that it was ever 
carried out by units under his command. 

The Commando Order was distributed by SKL to subordinate units on 
27th October, 1942. That was after the accused had become Commander 
of the Fleet. It was sent to his headquarters and his subordinate units. 
There was no evidence that it was implemented by him or enforced by any 
units subordinate to him. 

The accused von Roques denied that he had distributed the Commando 
Order but orders issued by the Chief of Staff of the Rear Area Army Group 
South on the 9th August, 1941, as well as many reports from subordinate 
units showed that the Commando Order had in fact been implemented and 
that a great number of uniformed paratroopers had been shot as guerrillas 
or handed over to the SS for liquidation. 

The evidence failed to show that the accused Reinecke had any connection 
with the execution of this order. 


As to the accused Woehler the evidence showed that he, as Chief of Staff 
of the 11th Army, knew of the receipt and the enforcement of the Commando 
r er b\ the 11th Army. It did not, however, show any participation on 
ms part in the transmittal of the order to subordinate units. He had no 
command authority over subordinate units, nor had he any executive 
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The accused von Sperrle and Holh were not involved in or charged in 
connection with the Commando Order. 

(e) Evidence with Particular Reference to the Night and 
Fog Decree 

The Night and Fog Decree was signed by Keitel on 7th December, 1941, 
and reads as follows : 

“ Since the opening of the Russian campaign. Communist elements 
and other anti-German circles have increased their assaults against the 
Reich and the occupation power in the occupied territories. The 
extent and the danger of these activities necessitate the most severe 
measures against the malefactors in order to intimidate them. To 
begin with one should proceed along according to the following 
directives. 

I 

“ In case of criminal acts committed by non-German civilians and 
which are directed against the Reich or the occupation power 
endangering their safety or striking power, the death penalty is 
applicable in principle. 

II 

“ Criminal acts contained in paragraph I will, in principle, be tried 
in the occupied territories only when it appears probable that death 
sentences are going to be passed against the offenders, or at least the 
main offenders, and if the trial and the execution of the death sentence 
can be carried out without delay. In other cases the offenders, or at 
least the main offenders, are to be taken to Germany. 

III 

“ Offenders who are being taken to Germany are subject to court- 
martial procedure there only in case that particular military concerns 
should require this. German and foreign agencies will declare upon 
inquiries on such offenders that they were arrested and the state of the 
proceeding did not allow further information. 

IV 

** The Commanders-in-Chief in the occupied territories and the 
justiciaries, within their jurisdiction, w ill be personally held responsible 
for the execution of this decree. 

V 

“ The Chief of the OKW will decide in which of the occupied 
territories this decree shall be applied. He is authorized to furnish 
explanations, supplements, and to issue directives for its execution. 
The Reich Minister of Justice will issue directives for the execution 
within his jurisdiction.” 

It appeared that this decree was signed by Keitel after prior negotiations 
with the accused Lehmann and Warlimont. The Night and Fog Decree 
involved legal questions and the evidence showed that, as in the case of the 
Barbarossa Jurisdiction Order, the accused Lehmann was the major crafts¬ 
man of its final form. It was the accused Lehmann who conducted the 
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negotiations whereby the Ministry of Justice was given the task of trying 
these persons charged under this decree before the Special Courts and later 
the People's courts, wherein they were deprived of the rudimentary rights 
which defendants are usually accorded in the courts of civilized nations^ 1 ) 
The accused Lehmann pleaded that the original ideas were Hitler’s but there 
seems to be no doubt from the evidence that Lehmann substantially 
contributed to the final product. The evidence did not suffice to show any 
criminal connection on the part of the accused Warlimont with this decree. 

On the 1st July, 1944. the accused Warlimont sent the following teletype 
to the chief of the legal department of the OKW (WR), the accused 
Lehmann : 

"Subject: Combating of enemy terrorists in the occupied 

territories. 

On account of e\ents in Copenhagen, the Fuehrer has decreed that 
court-martial proceedings against civilians in the occupied territories 
must be discontinued with immediate effect. WR is requested to 
submit suggestions for the draft of an order concerning the treatment 
of enemy terrorists and saboteurs among the civilian population in the 
occupied territories by 2nd July, 2000 hours. 

“ Policies : 

Terror can be countered only by terror, but court-martial sentences 
only create martyrs and national heroes. 

“ German units or individual soldiers are attacked in any manner, 
the commander of the unit and/or the individual soldier are bound to 
take counter measures independently and, in particular, to exterminate 
terrorists. Terrorists or saboteurs who are arrested later, must be 
turned over to the SD.” 

“ The Fuehrer Decree on the treatment of enemy Kommandos, 
dated 18th October, 1942 .. . will remain in force as it does not apply 
to the civil population.” 

On the receipt of this order, the accused Lehmann proceeded to make 
effective this order, which, as it seems apparent from the evidence, bore 
truit in the Terror and Sabotage Decree signed by Hitler on 30th July. 1944. 
In August, 1944, the accused participated in the drafting of the supplement 
order enlarging the scope of the original decree. 

None of the other accused were shown to have been involved in or were 
charged in connection with the issuance or execution of the Night and Fog 
Decree. 

(f) Evidence with Particular Reference to Hostages and 
Reprisals 

The evidence showed that in the instances of so-called hostage takings 
and killings, and the so-called reprisal killings, which were at issue in the 
present trial, not even an attempt was made or even suggested as being 
necessary to meet any judicial safeguards or prerequisites which might 
possibly have been expected to be required by International Law. 

( l ) See Vol. VI, p. g. -- 
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On 16th September, 1941, Keitel issued the following directive pertaining 
to the suppression of the insurgent movement in occupied territories: 

“ Measures taken up to now to counteract this general communist 
insurgent movement have proven themselves to be inadequate. The 
Fuehrer now has ordered that the severest means are to be employed in 
order to break down this movement in the shortest time possible. Only 
in this manner, which has always been applied successfully in the history 
of the extension of power to great peoples can quiet be restored. 

“ The following directives are to be applied: (a) Each incident ot 
insurrection against the German Wehrmacht, regardless of individual 
circumstances, must be assumed to be of communist origin, (b) In 
order to stop these intrigues at their inception, severest measures are 
to be applied immediately at the first appearance, in order to demon¬ 
strate the authority of the occupying power and in order to prevent 
further progress. One must keep in mind that a human life frequently 
counts for naught in the affected countries and a deterring effect can 
only be achieved by unusual severity. In such case the death penalty 
for 50 to 100 communists must in general be deemed appropriate as 
retaliation for the life of a German soldier. The manner of execution 
must increase the deterrent effect. The reverse procedure—to proceed 
at first with threat of measures of increased severity as a deterrent does 
not correspond with these principles and is not to be applied.' 

The accused Warlimont was charged with participation in the formulation 
of this so-called Hostage Order. He admitted that he had prepared the 
original draft but claimed that part of it had been changed by someone 
without his knowledge. His explanation was, however, not sustained by the 
evidence. In any case it was established through the accused's admission 
that one of the paragraphs in his original draft dealt with the number of 
people who were to be shot in atonement for each German soldier killed. In 
respect of that number the accused no longer remembered whether the 
original draft contained the figures 5-10 to one as the ratio established. He 
submitted his draft to Keitel and Keitel’s testimony before the International 
Military Tribunal regarding this matter merely showed that the ratio number 
submitted by him to Hitler had been changed by the latter from 5 and 10 
to 50 and 100. 

The evidence showed that on 1st October, 1941. the accused von Roques 
received an order from Army Group South which directed . 

“ (1) Arresting hostages and all men not residing in any villages near 
the railway line Kasatin-Fastow-Smela-Dnjepropetrowsk, possibly also 
near the line Alexandrija-Dnjepropetrowsk. 

“ (2) Hanging hostages at the railway tracks in case of new acts of 
sabotage. 

“ (3) in case of further acts of sabotage, complete evacuation of a 
strip 1-2 km. wide on either side of the railway line and firing on every 
civilian approaching the railway tracks. 

The accused von Roques immediately passed this order down to his 
subordinate Feldkommandanturen. The evidence did not show that 
hostages had been shot in his area. 
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The evidence failed to show any criminal connection on the part of the 
accused Woehler with the hostage and reprisals orders and killings allegedly 
carried out within the area of the 1 Ith Army while he was chief of staff. 

None of the other accused were charged with criminal responsibility 
w ith or involved in these types of crimes. 

(g) Evidence with Particular Reference to the Partisan Warfare 

Among the numerous exhibits there were many documents dealing with 
the so-called partisan warfare. The evidence leaves the impression that 
anti-partisan warfare was used by the German Reich as a pretext for the 
extermination of thousands of innocent persons. In these respects Hitler 
seemed to have stated the policy adopted by the Wehrmacht when he said: 

“. . . This partisan war again has some advantages for us ; it 
enables us to eradicate everyone who opposes us.” 

The accused claimed that they did only execute as partisans those who 
were operating as franc-tireurs and bandits and who failed to comply with 
the requirements of the rules of war and so did not constitute lawful 
belligerents. The evidence showed, however, that it was the policy of the 
Wehrmacht to create classes of partisans by definition in orders and 
directives and by construction and in this manner they brought within the 
list of those they described as partisans and shot or hanged not only franc- 
tireurs , in fact, but also many innocent categories. Those falling within the 
various classifications were executed summarily as partisans and so classified 
in the reports. That applied also to the so-called “ partisan suspects ” 
and ” every civilian who impedes or incites others to impede the German 
Wehrmacht.” 

The Barbarossa Jurisdiction Order was only a part of this policy, and the 
evidence showed that so-called “ partisans,” “ partisan suspects or 
sympathizers ” and even Red Army soldiers in uniform had been summarily 
executed by the Wehrmacht or handed over to the SD or other agencies for 
liquidation more or less as a daily routine. These acts were shown to have 
been carried out with the knowledge, connivance or approval of the accused 
von Kuechler, Hoth, Reinhardt, von Salmuth, von Roques and Woehler 
within their respective areas of command. The evidence failed to show any 
criminal responsibility in this connection on part of the accused von Leeb, 
Hollidt and Schniewind. The accused Sperrle and Reinecke were not 
involved in or charged with this type of crime. As to the accused Warlimont 
and Lehmann the evidence showed that they had in a criminal way partici¬ 
pated in the formulation of various of these orders. The accused Warlimont 
had also been charged with instituting reprisals particularly against the 
families of French officers, but although the evidence showed his inhumane 
attitude towards the innocent members of families of French officers, it 
failed to prove that he had participated in any criminal acts in this respect. 

(h) Evidence with Particular Reference to Crimes Committed 
against Prisoners of War 

The evidence showed that apart from the crimes involved in the execution 
of the Commissar Order, the Barbarossa Jurisdiction Order, the Commando 
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Order and the Directives applicable to Partisan Warfare, in so far as these 
orders and directives concerned prisoners of war, a series of other crimes 
against prisoners of war were committed by the Wehrmacht. 

(1) Murder and ill-treatment of Prisoners of War 
The evidence showed that hundreds of thousands of Russian prisoners of 
war died from hunger, cold, lack of medical care, and ill-treatment. Later 
on in the war the German authorities apparently realized that, due to these 
deplorable conditions and ill-treatment, they had lost for Germany a 
tremendous source of manpower. Thereafter the treatment of prisoners of 
war was apparently to some extent based on the principle that it was better 
to work them to death than merely to let them die. The defence claimed 
many of these prisoners of war were in a deplorable condition when captured, 
due to lack of food, poor clothing, wounds, sickness and exhaustion and 
that these conditions counted for the death of a great number of them. The 
evidence showed, however, that the great mass of the Russian prisoners of 
war did not die because of their condition at the time of their capture. The 
claim of the defence that the German Army did not have sufficient food 
with which to maintain the prisoners of war, was not sustained by the 
evidence. It showed that during their progress through Russia the Germans 
had seized the food supplies of the people and there was no evidence to 
show that German soldiers at that time were dying from starvation. The 
evidence showed that in some cases there were epidemics of typhus in the 
German Army, but nothing to parallel the various epidemics which broke 
out in the Russian camps. The evidence also showed that, although it 
happened that soldiers in the German Army died in isolated cases trom 
lack of medical supplies and medical attention, there were thousands of 
Russian prisoners of war who died from lack of attention. As to the 
treatment of Russian prisoners of war generally the evidence showed not 
only that humane treatment was not generally required of German soldiers 
in dealing with them, but that the directly opposite procedure was imposed 
upon them by superior orders. 

The evidence disclosed numerous reports submitted by the accused 
von Kuechler’s subordinate units showing that a great number of illegal 
executions of Red Army soldiers had taken place. His own testimony 
indicated that he was aware of these reports. There was no evidence tending 
to show any cotrective action on his part. It appeared that he not only 
tolerated such crimes but approved the execution of the orders concerned. 

The evidence also showed that the accused von Kuechler as Commander- 
in-Chief of the 18th Army was guilty of what the Tribunal regarded as 
criminal neglect of prisoners of war within his area of command. He 
testified that he had himself visited every prisoner-of-war camp in his area. 
Reports showed that in one camp "at present 100 men are dying daily.” 
Another report showed that all the inmates of the camp East were expected 
to die within six months at the latest because the prisoners were treated 
badly when at work and could not survive on the rations allocated to them. 
On the other hand the evidence failed to show ar.y such neglect on the part 
of the accused while he was Commander-in-Chief of Army Group North. 











42 


THE GERMAN HIGH COMMAND TRIAL 


THE GERMAN HIGH COMMAND TRIAL 


43 


The general conditions of prisoners of war within the accused Hoth’s 
17th Army area was illustrated by a report submitted by the Oberquartier- 
meister of his Army on the 25th November, 1941. It reads in part as 

follows: 

“ T ' ie P W.S who still are in the Army area at present cannot be 
evacuated, since they are being required for the activation of P.W.s- 
companies to be used for railway-maintenance and of P.W.s-construction 
battalions. . . . 

•’ Since the beginning of operations altogether 236,636 P.W.s were 
taken by the elements of the Army up to 15th November, 1941. 
Moreover, 129,904 P.W.s have passed through the installations of the 
Army who were taken by units not tactically under the command of 
the Army, so that since the beginning of operations a total of 366,540 
P.W.s were made and evacuated. Approximately 400 were shot. As 
for those who died ot natural causes and those escaped, no records are 
available. ... 


Many cases of pneumonia and severe intestinal diseases have occurred. 
At the evacuation of the huge numbers of P.W.s taken in the battle 
east of Kiev, where under the worst weather conditions only part of 
the P.W.s could be sheltered in sheds, one per cent, died each day.” 

Not all of these conditions could be attributed to Hoth, but as to many 
of them the evidence left no doubt that they involved the responsibility of 
this accused. This applied to the neglect that continued after he assumed 
command in that he held them for labour under such conditions. The 
evidence also showed that GPU soldiers and “ four extremely suspect Red 
Army men ” had been shot by his subordinate units after capture and that 
prisoners of war had been used as shield for German troops. These acts 
had been reported to the accused and the reports showed that the killing of 
prisoners of war for the reasons stated were not mere excesses, but were in 
accordance with an approved policy. The accused Hoth had taken no steps 
to counteract these acts. 


“The rations ordered by decree OKH Gen.Std.H/Gen.Qu. IVa 
(HI, 2) No. 1/23728 41 sec., dated 21st October, 1941, could not, of 
course, be issued to the P.W.s even in a single case. Fat, cheese, 
soya-bean flour, jam and tea could not always be issued even to our 
own troops. 

“ These foodstuffs were replaced by millet, corn, sunflower kernels, 
buckwheat, in part by lentils and peas, partly also by bread. 

" Distribution of the ordered rations, either in full or in part, was 
not possible simply because rations could not be supplied. The feeding 
of P.W.s has been possible only from stores found in the country. The 
cooking ol the food causes additional difficulties since only in rare 
instances field kitchens were brought along by the P.W.s Even our own 
troops, as a result of the supply difficulties, had to live from the country. 
The rations due to them had to be cut down by a half for a longer 
period. ... 

“ Clothing is insufficient ; above all shoe-wear. Underwear, in 
part, is completely lacking. The insufficient clothing is particularly 
felt during labour employment in the winter. 

“ Conditions of the clothing situation can only be improved if all 
dispensable clothing items are being taken away from the P.W.s who 
are to be released in the rear area of the army group, and placed at the 
disposal of the armies upon request. 

“ Repair-shops have been installed in the transit camps which are 
under the jurisdiction of the army. There is a shortage of material 
and tools. Deceased and shot persons will be buried without their 
clothes and the clothes used again. (Emphasis supplied). . . 

“ In view of the present number of P.W.s, their housing is absolutely 
impossible. Brick-stoves will be built by the P.W.s themselves. 

After being assigned for labour their health improves since these 
P.W.s receive supplementary rations. With the existing shortage of 
at and albumen, mortality will increase during the winter months. 


Reports from units subordinate to the accused Reinhardt showed the 
hanging of two former Russian soldiers for being friendly to partisans ; the 
shooting of four Russian prisoners for planning to escape, and of six prisoners 
of war who had stolen arms and ammunition and tried to escape ; and the 
shooting of three prisoners of war who could not be removed under the eye 
of the enemy. It appears that no steps were taken by the accused to counter¬ 
act such crimes. 

On the 25th July, 1941, the OKW issued an order which was transmitted 
in the chain of command by the accused Salmuth s XXX Corps. It provided 
that Red Army soldiers “ are to be considered guerrillas as from a certain 
date, to be fixed in each area, and are to be treated as such. The accused 
von Salmuth was responsible for its transmittal. On the 21st November, 
1941, the accused transmitted an order concerning partisans which provided 
that “ every dispersed soldier who is found in the possession ot arms in the 
region of the XXXth AK is to be shot immediately.” This order was 
executed within the command of the accused. Numerous reports f rom his 
area of command showed an excessive number of deaths by shooting and 
otherwise among prisoners of war in circumstances which in the Tribunal s 
opinion left no doubt that the accused were aware of and criminally respon¬ 
sible for these excesses. 

The accused von Roques admitted having read the following report 
dated 15th October, 1941, from the 24th Infantry Division which was under 
his command: 

“ Devoting every effort to the task, the removal of prisoners proceeds 
according to order. Insubordination, attempts to escape, and exhaus¬ 
tion of prisoners make the march very difficult. Already there are 
over 1,000 dead following executions by shooting and exhaustion. In 
Alexandria no preparations have been made by PW transit camp 18- 
for the permanent accommodation of 20,000. Novoukrainka, allegedly 
only for 10,000.” 

The evidence showed that the accused von Roques was still in command 
on the 15th October, 1941, for he had initialed the above-mentioned report 
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and signed an order, commanding the 24th Infantry Division for its participa¬ 
tion in the movement of prisoners of war, under date of 26th October, 1941 

The accused Reinecke was the chief of the General Wehrmacht Office 
(AWA) under the OKW. One of the most important sub-sections of this 
office was that of Prisoner of War Affairs, and the evidence showed that the 
accused had the general control and responsibility over these affairs within 
the Reich, the General Government, the Reich Commissariat, and other 
areas under the OKW. Reinecke issued the overall directives to the 
prisoner-of-war camps within his jurisdiction with which they were bound 
to comply. Although these directives were always issued “ by order ” of 
his superior, Keitel, it was quite clear that the accused as chief of the AWA 
was not merely one who transcribed the orders of his superior and passed 
them on. The evidence showed that it was one of his major functions to 
draft and prepare orders for submission to Keitel for his approval or 
sign in his name orders in conformity with his known policy. Many of the 
orders signed by the accused did not bear Keitel’s initials showing that they 
were seen and approved by him, as was usually the procedure when Keitel 
was present. I he evidence showed that the accused had made inspections 
himselt ot the prisoner-of-war camps within his jurisdiction and that the 
camps were constantly being inspected by his subordinates. There was 
overwhelming evidence to show that he was fully aware of the fact that 
prisoners of war were murdered in the camps within his jurisdiction and the 
deplorable conditions under which they lived and the ill-treatment accorded 
to t icm. Various inflammatory orders concerning prisoners of war were 
issued by the accused. On the 24th March, 1942, the OKW/AWA issued 
the following order: 

Ruthless and energetic action in cases of unco-operativeness, refusal 
to work, and negligence in work, especially toward Bolshevist agitators, 
is to be ordered ; insubordination or active resistance must be com¬ 
pletely removed immediately with a weapon (bayonet, gun-butt or 
firearms, no sticks)." The decree concerning use of arms by the armed 
forces is to be interpreted strictly. Whoever does not use his weapon 
or oes not use it energetically enough in seeing that an order is carried 
out is liable to punishment.” 


On 17th August, 1944, an OKW decree was signed by the accused Reinecke, 
concerning the treatment of prisoners of war, which provided, inter alia : 

" The prisoners of war must definitely know at all times that they 
w ill be ruthlessly proceeded against, if necessary with weapons, if they 
slack in their work, offer passive resistance, or even rebel. ... 

Minor offences by the guard and auxiliary guard personnel in the 
treatment of prisoners of war are not to be prosecuted if they serve to 
help increase production. ...” 


In the programme adopted by the leaders of the Third Reich, they unde 
took to inspire the German population to murder Allied flyers by lynch la 
or mob justice. The evidence showed that the accused Warlimont w; 
well informed on the entire matter. He attended numerous confereno 
and personally discussed the matter with Kaltenbrunner, one of the actb 

ZT'ZTl ', he ^°‘ e proccdure ’ who '"formed him that lynch justi. 
as to be the rule. There was also much correspondence, in which he toe 


a part, with the German Foreign Office and with Goering who was reluctant 
to consent to participating in this scheme for fear of reprisals. The authors 
of the plan desired on the one hand to intimidate the enemy and at the 
same time to cloak its operation in such a manner that it would not result 
in reprisals. The evidence showed that the accused Warlimont played an 
active and substantial part in the preparation and formulation of this policy. 
Goering finally agreed in general to the procedure recommended. As a 
result of this policy, a great number of allied airmen were either lynched or 
handed over to the SD for liquidation. 

The evidence failed to show any criminal responsibility in this connection 
on the part of the accused von Leeb, Hollidt and Woehler. The accused 
Sperrle, Schniewind and Lehmann were not involved in or charged with 
crimes of this kind. 

(2) Segregation and Liquidation of Prisoners of War in Co¬ 
operation with the SD and S1PO 

There was overwhelming evidence to show that the Third Reich at an 
early stage of the war adopted a programme for the segregation and liquida¬ 
tion of certain categories of prisoners of war. The Commissar Order, the 
Commando Order," the regulations regarding partisan warfare, lynching 
and the handing over of allied flyers to the SD for liquidation were only 
part of this general programme for segregation and liquidation of certain 
categories of prisoners of war. The liquidations were not confined to 
political commissars, commando troopers or "terror flyers. The evidence 
showed that Jewish prisoners of war, those sick and unable to work, those 
who had escaped and had been recaptured, and prisoners of war of Polish 
} and certain other nationalities who had had sexual intercourse with German 

women, were also turned over by the Wehrmacht to the Gestapo, SIPO and 
SD for liquidation. 

The evidence showed that the accused Reinecke, as chief of the General 
Wehrmacht Office under the OKW had taken an active part in the preparation 
and formulation of this segregation programme and carried it out within 
the area of his jurisdiction. The accused denied know ledge ot this segrega¬ 
tion programme, but many orders, some of which were signed by him. let t 
no doubt either as to his participation or as to his knowledge regarding the 
fate of those prisoners of war who were segregated and handed over to the 
above-mentioned agencies. 

As to the accused von Kuechler. the evidence showed that not only Red 
Army soldiers, but also escaped prisoners of war had been shot within his 
area of command with his knowledge, and without any steps having been 
taken by him to prevent such crimes being carried out. 

On the 24th July, 1941, the High Command of the Wehrmacht issued an 
order for the screening and segregation of Russian prisoners or war in the 
camps in the zone of operation by which politically untenable and suspicious 
elements and agitators were to be segregated. An activity report showed 
that the commander of the rear army, subordinate to the accused Reinhardt, 
• had issued instructions according to this order. Reports showed that the 

instructions had been carried out. Whether or not the accused Reinhardt 
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had made himself acquainted with these reports was not quite clear from the 
evidence, but the fact remained that he had the opportunity to do so. 

The evidence showed that also within the area of the accused von Salmuth's 
command prisoners of war had been handed over to the SD. Thereafter the 
army had exercised no supervision over them and had apparently no control 
over them. The circumstances indicate that at the time the accused was 
aware of the fate which awaited these prisoners. 

The remainder of the accused were not connected or charged with any 
particular crime according to this general programme of segregation and 
liquidation, although some of them were criminally connected with the 
specific criminal orders enumerated and dealt with under previous headings. 

(3) The Illegal Use of Prisoners of War for Prohibited Labour 

The evidence showed that orders providing for the use of prisoners of war 
in dangerous occupations, including the removal of mines, had been issued by 
the accused von Kuechler's subordinate units. One order dated 29th October, 
1941, from the OKW distributed by the 50th Corps of the 18th Army to the 
26th Division, provided that “ mines other than in the combat or dangerous 
areas are to be removed by Russian prisoners in order to spare German 
blood.” The evidence also showed that the accused had knowledge of and 
approved this use of prisoners of war, which the Tribunal regarded as illegal. 

The above-mentioned order from the OKW was also transmitted in the 
area of Army Group North and was implemented in the accused Reinhardt’s 
area. His L1X Corps issued an order providing : 

“ If it is suspected that roads or places are mined, prisoners of war 
or the local population are to walk in front or clear the mines.” 

Several reports showed that hundreds of prisoners of war had been used 
for work in supply units in connection with loading of ammunition, for 
billet and field fortifications and at the front. Their use for such work was 
so general that it seems to have been the policy of the 3rd Panzer Army 
under Reinhardt to use prisoners of war for these purposes. Prisoners were 
also sent to work in the German armament industry. An order signed by 
the accused Reinhardt as Commander-in-Chief of the 3rd Panzer Army, 
dated 18th October, 1942, seemed to the Tribunal to confirm this conclusion 
in every respect. Under the heading. Labour Allocation of Prisoners of War 
and Civilians, he stated : 

“ The urgent need for prisoners of war in the zone of occupation and 
for the economy and armament industry at home requires a thorough 
and planned organization of the labour allocation of prisoners of war.” 

Numerous documents and the testimony of witnesses showed that prisoners 
of war had, to a large extent, been used for work in the combat area on the 
eastern fronts by units subordinate to the accused von Salmuth, in circum¬ 
stances which left no doubt as to his responsibility. This applied also to 
captured soldiers of the Western Powers on the western fronts. 

The evidence showed that units subordinate to the accused Hoth's 17th 
Army and later units subordinate to his 4th Panzer Army had used hundreds 
of prisoners of war for labour consisting of road and railroad maintenance 
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work in construction battalions and for digging anti-tank ditches. They 
had also been used for loading ammunition. The first-mentioned work 
was, however, not carried out in dangerous locations. 

As to the accused Hollidt, the evidence showed that over a wide period 
of time, prisoners of war had been used by units subordinate to him for the 
construction of field fortifications and for labour with combat units. At 
that time, his army was in the course of retreat which covered some 1,500 
kilometres. Reports showed that prisoners of war were in fact killed by an 
attack from enemy mortars. The use of these prisoners of war took place 
with the knowledge and approval of the accused. 

The evidence showed the use of French prisoners of w ar w ithin the accused 
Reinecke’s jurisdiction in the manufacture of artillery weapons in the Krupp 
plants with the knowledge and approval of the accused. It failed to show, 
however, the actual use of Russian prisoners of war in the manufacture of 
arms and munitions. 

Documentary evidence showed that units subordinate to the accused 
Woehler, while Commander-in-Chief of the 8th Army, used prisoners of war 
in the combat area for the construction of field fortifications with the know¬ 
ledge and acquiescence of the accused. 

The evidence failed to show any criminal responsibility in this connection 
on the part of the accused Sperrle, von Roques and Warlimont. The 
remainder of the accused, von Leeb, Schniewind and Lehmann were not 
involved or charged with these kinds of crimes. 

(i) Evidence with Particular Reference to Alleged Acts oj 
Looting , Pillage , Plunder and Spoliation 

The evidence showed that the looting and spoliation which had been 
carried out in the various occupied countries, were not the acts of individuals, 
but were carried out by the German Government and the Wehrmacht for 
the needs of both. It was carried out on a larger scale than was possible by 
individuals and the strictness of the regulations addressed to individuals in 
the army, as shown by the evidence, seemed to have been sometimes based 
upon the idea that in looting, the individual was not depriving the victim 
of the property, but was depriving the Reich and the Wehrmacht. 

On the 17th September. 1940, Keitel issued an order to the military 
commander in occupied France providing for the illegal seizure of property 
and its transfer to the Reich. This order reads in part as follows : 

“ Reichsminister Rosenberg and/or his deputy Reichshauptstellen- 
leiter E’oert has received clear instructions from the Fuehrer personally 
governing the right of seizure : he is entitled to transport to Germany 
cultural goods which appear valuable to him and to safeguard them 
there. The Fuehrer has reserved for himself the decision as to their use. 

“ It is requested that the services in question be informed corres¬ 
pondingly.” 

Pursuant to this order, the accused Reinecke wrote to the Supreme Com¬ 
mander in France on the 10th October, 1940, and requested that the directions 
given in this directive of Keitel’s be transmitted to the military administration 
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in Belgium. On the 30th October, 1940, he addressed a communication 
to the Armed Forces Commander in the Netherlands, supplementing this 
order of Keitel's, a copy of which he sent to Reichsleiter Rosenberg for his 
information. 

The evidence showed that the accused Hollidt had issued a directive that 
“ everything which could be usable to the enemy in the area must be 
destroyed if no evacuation is possible.” In the Tribunal’s opinion, it failed 
to show, however, that these measures were not warranted by military 
necessity. 

On the Nth November, 1941, an order was issued from the 12th Panzer 
Division, which was under the accused von Leeb’s command, directing an 
operation against certain villages “ used by the partisans as a base of opera¬ 
tions ” with instructions to seize the cattle, horses, and chickens and most 
°f the ,ood - At the same time, however, the order directed a small amount 
of food to be left for the population at the discretion of the Commander of 
the operations. Another order of the 39th Corps issued on 7th December, 

1941. in connection with a forced retreat, called for the destruction of food 
and lodder that could not be taken along in the retreat. It seemed, however, 
that the destruction ol these foodstuffs was intended to hamper the advancing 
enemy and was in the Tribunal’s view warranted by military necessity. 

The evidence also failed to show any criminal responsibility on the part 
of the accused von Kuechler, Reinhardt, von Salmuth and Woehler in 
connection with similar charges of plunder and spoliation brought against 
them. The accused, Sperrle, Hoth, Schniewind, von Roques and Lehmann 
were not charged w ith crimes of this kind. 

(j) Evidence with Particular Reference to the Compulsory Recruitment 
and Deportation of Slave Labour 

It was conceded that the policy of recruitment of slave labour for the 
Reich(') did not originate with the Wehrmacht. It appeared, however, 
that the Wehrmacht desired this source of labour for its own purposes, and 
furthermore, it seemed obvious from the evidence that this large-scale 
programme could not have been effectively carried out without the co¬ 
operation of the military authorities in the occupied territories. 

The evidence showed beyond question the ruthless manner in which the 
accused von Kuechler contributed to this criminal programme. On 8th June 

1942, the 285th Security Division reported to the Commander of the Rear 
Area ot the Army Group North as follows 

The moral of the population has been lowered a good deal by the 
labour allocation to Germany since the recruiting had to be carried on 
in most cases by imposing a forced quota on the various communities.” 

A situation report dated 15th March, 1942, to the Commander of the 
Rear Army of the Army Group North, stated as follows : 

■ : ° f i P eculiar 'Merest is the seizure of refugees to cover the needs of 
labour for the Reich and for the fighting troops as well as for the war 

(‘) See Vol. VII, pp. 29 et seq 
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plants in the rear army area and Estonia. During the period 28th January- 
19th February, all in all, sixteen transport trains containing 9,786 
persons went to the transit camp in East Prussia. From the area 
around Sebesch and Idriza on 15th February, 1942, altogether three 
transport trains with 1,357 persons were sent otf. At the present time 
an additional 1,500 persons, who are gathered in Krasnegwardeisk, are 
ready for transport.” 

Even children over ten were considered as labourers. These and other 
reports, several of which bore the accused's signature, showed clearly the 
extent to which he had contributed to the enforcement of the forced labour 
programme of the Reich. 

Deportation and enslavement of civilians was also shown to have been 
carried out on a large scale within the area of the accused Reinhardt s army 
commands. A report to the 3rd Panzer Army, dated 6th March, 1944, 
showed the manner of conscription and the attitude of the Army long alter 
the beginning of the war. It read in part as follows : 

“ Partly the workers are being seized in the streets and under the 
pretext that they are to work for two-three days. They are being brought 
to work without any winter clothing, shoes, mess kit and blankets . . . 
The indigenous auxiliary police fetched the Russians out of their houses 
at night, but partially these people could buy themselves out ot it by 
giving some alcohol to the indigenous auxiliary policemen. This 
manner of conscription did not increase the Russians willingness to 
work.” 

The knowledge and attitude of the accused Reinhardt towards the lorced 
labour programme is shown in a letter he signed and sent to the Commanding 
General of the 43rd Corps on the 28th March. 1943. In this letter he 
complained of the inefficiency and laziness of the forced workers which he 
had noticed when touring the area. He then went on : 

”... The population—which is being subjected to a much greater 
strain on the Russian side—must be compelled to fulfil my requirements, 
if necessary through retention of wages, deprivation of food and restraint 
of personal liberty ; just as I shall call to account any supervisory 
personnel of any description and rank, it my demands are not enforce . 
Supervision of workers is a military duty like any other and requires 
the full efforts of the personnel assigned. 

“ It is requested that all military superiors and all organs in charge 
of traffic control and of the maintenance of discipline co-operate with 
me in the full exploitation of labour of any kind. 

The accused Reinhardt’s policy with respect to the programme ot deporta¬ 
tion and enslavement of civilians for labour in the Reich was shown by an 
order signed by him as Commander-in-Chief of the 3rd Panzer Army, in 
which he stated: 

“ The Fuehrer has charged Gauleiter Sauckel with the direction ot 
the entire labour allocation programme reaching into the zone of 
operations. An intelligent co-operation of the military agencies with 
the departments of labour allocation administration must make 
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it possible to mobilize the work capacity of the entire able-bodied 
population. If success cannot be achieved in any other way, coercive 
measures must now be applied to recruit the required labour for 
allocation in the Reich.” 

This order was given wide distribution throughout his command. 

The evidence also showed the personal responsibility of the accused von 
Salmuth for the forced use of the civilian population in the army area and 
the illegal recruitment and deportation of civilian slave labour to the Reich 
to a very great extent, both in the West and in the East. He had personally 
urged the programme to be carried out and admitted himself that this labour 
recruitment and deportation was compulsory. 

As to the accused Hollidt. the evidence showed that he participated in 
the recruitment of slave labour for the Reich under the compulsion of 
orders to do so. He maintained that he was himself opposed to this pro¬ 
gramme. Nevertheless he carried it out. The evidence showed that his 
disapproval was based upon the fact that he needed such labour for his own 
purposes. 

Various communications, reports and minutes from conferences showed 
that the accused Warlimont was not only well aware of. but also actively 
participated in. the programme of recruitment of forced labour and deporta¬ 
tion of civilians for slave labour in the Reich. It was shown that he had 
attended a conference in the Chancellery, called for the purpose of taking 
intensive measures for the recruitment of foreign labourers. The minutes 
of this conference, in pertinent parts, read as follows : 

“ The deputy of the head of the OKW, General Warlimont, referred 
to a recently issued Fuehrer Order, according to which all German 
forces had to place themselves in the service of the work of acquiring 
manpower. Wherever the Wehrmacht was and was not employed 
exclusively in pressing military duties (as for example, in the construction 
of the coastal defences), it would be available, but it could not actually 
be assigned for the purposes of the GBA. General Warlimont made 
the following practical suggestions : 

“ («) The troops employed in fighting partisans are to take over in 
addition the task of acquiring manpower in the partisan areas. 
Everyone, who cannot fully prove the purpose of his stay in these 
areas, is to be seized forcibly. 

“ (b) When large cities, due to the difficulty of providing food, are 
wholly or partly evacuated, the population suitable for labour 
commitment is to be put to work with the assistance of the 
Wehrmacht. 

“ (c) The seizing of labour recruits among the refugees from the areas 
near the front should be handled especially intensively with the 
assistance of the Wehrmacht.” 

Other evidence submitted showed that these suggestions by the accused 
Warlimont had been put into operation. 

The evidence showed that the accused Woehler as Chief of Staff of the 
lllh Army, issued and signed orders pertaining to the recruitment of forced 


THE GERMAN HIGH COMMAND TRIAL 


51 


labour. The evidence also showed the compulsory and illegal use of civilians 
under Woehler as Commander-in-Chicf of the 8th Army by units subordinate 
to him. An order signed by his quartermaster on the 25th June, 1944. 
provided for the compulsory recruitment of civilians and others to the Reich 
for slave labour in the mines. 

The evidence failed to show any criminal responsibility on the part of the 
accused von Leeb and Sperrle in this connection. The accused Hoth, 
Schniewind, von Roques, Reinecke and Lehmann were not particularly 
involved in or charged with crimes of this kind. 

(k) Evidence with Particular Reference to the Forced Use of Civilians 
for Prohibited Work 

The evidence showed that the civilian population had been used for work 
in danger areas or for other work in the armament industry within the 
accused von Kuechler’s area of command and with his knowledge and 
approval. They had been used for the lighting troops as well as for war 
plants in the rear army area and in Estonia. 

A report dated 27th November, 1943, from Security Section II to Panzer 
Army 4 under the accused Hoth's command stated among others : 

** The population of the districts of Tschudnoff and Vliropol will 
supply mine-searching details, which will search tty: streets constantly 
for mines . . . Reports concerning . . . mines removed by the population 
are to be forwarded daily in the Daily Reports to Korueck 585. .. .” 

As it was clear, however, that the accused Hoth was temporarily relieved 
of his command on the 28th November, 1943, it was doubtful whether he 
had received it or was aware of the facts in which case he would have had no 
opportunity to countermand it. 

The evidence left no doubt that civilians including women and even 
children had been drafted for work within the accused Reinhardt's area of 
command. The commander of Korueck 590 stated in a report to the 
3rd Panzer Army that 956 men and 2,199 women had been assigned for 
field fortification construction. Another order directed that these civilians 
should be used ruthlessly and, if the situation permitted, in the front lines. 

A report from a division under the X LI 11 Corps, dated 30th June, 1943, 
is illustrative of the conditions under which these civilians worked. The 
report stated : 

“ Already, it happened that civilians assigned to fortification work, 
who up to now did not receive supplementary rations for heavy work, 
collapsed due to exhaustion, especially since Russian civilians are being 
assigned for labour regardless of their physical fitness.” 

It was quite clear from the evidence that this illegal use of the civilian 
population was implemented ruthlessly with Reinhardt’s knowledge and 
consent, and even pursuant to his orders. 

Numerous documents showed the extensive forced use of the civilian 
population for work directly concerned with the conduct of the war within 
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the accused von Salmulh's area of command and that this policy had been 
strongly urged and implemented by the accused. The same applied to the 
accused Hollidt. 

The evidence failed to show any criminal responsibility on the part of the 
accused Sperrle, Hoth and Reinecke in connection with such crimes. The 
accused von Leeb, Schniewind, von Roques, Warlimont, Woehler and 
Lehmann were not particularly involved in or charged with crimes of this 
kind 

(/) Evidence with Particular Reference to the Alleged Murder, 
Ill-treatment, and Persecution of the Civilian Population, Dis¬ 
crimination. Persecution, and Execution of Jews and Co-operation 
with the Einsatzgruppen and Sonderkommandos of the SIPO 
and S D 

The evidence showed that the accused von Kuechler had directed the 
enforcement of a decision to execute 230 insane and diseased women inmates 
of an asylum within his area of command to the SD. It failed to show any 
other criminal connection on the part of von Kuechler in connection with 
the extermination activities of Einsatzgruppe A within his area of command. 
Numerous civilians were, however, summarily executed by units under his 
command in implementation of the Commissar Order and the Barbarossa 
Jurisdiction Order with his knowledge and approval. His attitude towards 
the Jewish question is shown by an order which he issued as early as July, 
1940. In this order he stated among other things : 

“2. I am also stressing the necessity of ensuring that every soldier 
of the Army, particularly every officer, refrains from criticizing the 
ethnical struggle being carried out in the General Gouvernement, for 
instance the treatment of the Polish minorities, of the Jews and of 
church matters. The final ethnical solution of the ethnical struggle 
which has been raging on the Eastern border for centuries calls for 
one-time harsh measures. 

“ Certain units and departments of the Party and the State have 
been charged with the carrying out of this ethnical struggle in the East. 

“ The soldiers must, therefore, keep aloof from these concerns of 
other units and departments. This implies that they must not interfere 
with those concerns by criticism either. 

It is particularly urgent to initiate immediately the instruction 
concerning these problems of those soldiers who have been recently 
transferred from the West to the East ; otherwise, they might become 
acquainted with rumours and false information concerning the meaning 
and the purpose of that struggle.” 

On the 10th October. 1941, the accused von Kuechler, as Commander-in- 
Chief of the 18th Army, distributed the Reichenau Order concerning the 
conduct of the German troops in the Eastern areas. This order is quoted 
in full because it also gives an indication of the attitude adopted towards the 
civilian population in the Eastern territories: 
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" Subject : Conduct of Troops in Eastern Territories. 

“ Regarding the conduct of troops towards the Bolshevistic system, 
vague ideas are still prevalent in many cases. The most essential aim 
of war against the Jewish-Bolshevistic system is a complete destruction 
of their means of power and the elimination of Asiatic influence from 
the European culture. In this connection the troops are facing tasks 
which exceed the one-sided routine of soldiering. The soldier in the 
Eastern territories is not merely a fighter according to the rules of the 
art of war, but also a bearer of ruthless national ideology and the 
avenger of bestialities which have been inflicted upon Germany and 
racially related nations. 

“ Therefore the soldier must have full understanding for the necessity 
of a severe but just revenge on sub-human Jewry. The Army has to 
aim at another purpose, i.e., the annihilation of revolts in hinterland, 
which, as experience proves, have always been caused by Jews. 

“ The combatting of the enemy behind the front line is still not being 
taken seriously enough. Treacherous, cruel partisans and unnatural 
women are still being made prisoners of war, and guerrilla fighters 
dressed partly in uniforms or plain clothes and vagabonds are still being 
treated as proper soldiers, and sent to prisoner-of-war camps. In fact, 
captured Russian officers talk even mockingly about Soviet agents 
moving openly about the roads and very often eating at German field 
kitchens. Such an attitude of the troops can only be explained by 
complete thoughtlessness, so it is now high time for the commanders 
to clarify the meaning of the pressing struggle. 

“ The feeding of the natives and of prisoners of war who are not w ork¬ 
ing for the Armed Forces from Army kitchens is an equally misunder¬ 
stood humanitarian act as is the giving of cigarettes and bread. Things 
which the people at home can spare under great sacrifices and things 
which are being brought by the Command to the front under great 
difficulties, should not be given to the enemy by the soldier not even if 
they originate from booty. It is an important part of our supply. 

“ When retreating, the Soviets have often set buildings on fire. The 
troops should be interested in extinguishing of fires only as far as it is 
necessary to secure sufficient numbers of billets. Otherwise the dis¬ 
appearance of symbols of the former Bolshevistic rule, even in the form 
of buildings, is part of the struggle of destruction. Neither historic 
nor artistic considerations are of any importance in the Eastern terri¬ 
tories. The command issues the necessary directives for the securing 
of raw materials and plants, essential for war economy. The complete 
disarming of the civilian population in the rear of the fighting troops is 
imperative considering the long and vulnerable lines of communications. 
Where possible, captured weapons and ammunition should be stored 
and guarded. Should this be impossible because of the situation of the 
battle, the weapons and ammunition will be rendered useless. If 
isolated partisans are found using firearms in the rear of the Army, 
drastic measures are to be taken. These measures will be extended 
to that part of the male population who were in a position to hinder or 
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report the attacks. The indifference of numerous apparently anti- 
Soviet elements which originates from a ‘wait-and-see ’ attitude must 
give way to a clear decision for active collaboration. If not, no one 
can complain about being judged and treated as a member of the 
Soviet System. 

“ The fear of the German counter-measures must be stronger than 
the threats of the wandering Bolshevistic remnants. Being far from all 
political considerations of the future, the soldier has to fulfil two tasks : 

(I) Complete annihilation of the false Bolshevistic doctrine of the Soviet 
State and its armed forces. 

(21 The pitiless extermination of foreign treachery and cruelty and thus 
the protection of the lives of military personnel in Russia. 

“ T,1 ' s * s l ^ c on *y way to fulfil our historic task to liberate the German 
people once for ever from the Asiatic-Jewish danger.” 

Other orders were issued by the 18th Army requiring Jews to wear 
distinguishing brassards and placing them in ghettoes, with the knowledge 
and approval of the accused. 

On the 17th November, 1941, the accused Hoth, as Commander-in-Chief 
ol the 17th Army, issued an order in implementation of the same Reichenau 
O^cr, which clearly showed his ruthless attitude towards the civilian popula- 
tion. Numerous murders and atrocities were also committed against the 
civilian population by units under his command pursuant to the Barbarossa 
Jurisdiction Order and the directives concerning Partisan Warfare with the 
knowledge, approval or express orders of the accused. The evidence also 
showed that the SD perpetrated a mass killing of 1,224 Jews, 63 political 
agitators and 30 saboteurs and partisans on the 14th December, 1941. at 
Artemousk which was located within the accused's area of command. The 
accused stated that he had criticised his chief of staff for not advising him 
that the SD operated within his area. The evidence showed, however, that 
even after he had acquired knowledge of the activities of the SD within his 
area of command, his own army police, over whom he had command 
authority, turned over civilian prisoners and Jews to the SD as a regular 
practice right up to the time when he relinquished his command. 

The evidence showed that the accused Reinhardt knew as early as 
September, 1941, that the SD was operating within his area of command. 
It also showed that not only did his army know about the activities of the 
SD, but also actively co-operated with it in sending suspects of all kinds 
including civilian men, women and children. Thousands were in this way 
sent to Lublin and Auschwitz concentration camps. 

On the 1st August, 1941, a Ukrainian woman reported a secret meeting of 
some 50 local Jews and Bolshevists who, she said, planned to collect and 
destroy leaflets dropped by German planes requiring the Ukrainian population 
to resume work in the fields, and to attack the German military officers after 
the Jews had become strong enough by calling in other persons. As a result 
vvv ' Emsatzkommando Xa, stationed in Olschenka, was informed by the 
XXX Corps of the 1 Ith Army under the accused von Salmuth’s command, 
and assigned the task of preventing the execution cf these nlans. On the 2nd 
August, the XXX Corp c reported that 400 male persons‘had been arrested. 
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mostly Jews ; 98 of them were shot to death outside the village. One 
hundred and seventy-five were taken hostages and the rest released. 
The accused denied any participation in or knowledge of this incident, but 
the evidence seemed to indicate that this was not true. On the 2nd August, 
he signed an order to his troops concerning the “ participation of soldiers in 
actions against Jews and Communists,” which clearly showed that he was 
fully aware of the activities of the Sonderkommandos within his area of 
command and provided regulations for the co-opcration of the troops in 
actions of the Sonderkommandos. He also issued express orders for the 
handing over of” suspected elements who, although they cannot be proved 
guilty of a serious crime, seem dangerous because of their attitude and 
behaviour,” and therefore should be handed over to the Einsatzgruppen or 
the Kommandos of the SD. Numerous other documents and reports 
established his knowledge and the close co-operation of units under his 
command with the Einsatzgruppen and the Sonderkommandos and the 
Secret Field Police. As a result of this co-operation, numerous civilians 
were either murdered, ill-treated or sent to concentration camps for 
“ elimination.” 

Many documents showed that ill-treatment and persecution of the civilian 
population took place within the accused von Roques' area of command. 
Other documents showed the establishment of ghettoes tor the -lews , re¬ 
quirements that they should wear the Star of David ; the prohibition ot 
Jewish rites ; confiscation of Jewish ritual articles, terror killings of suspects 
and partisan sympathisers ; so-called mopping-up operations and turning 
over of Jews and Communists to the SD ; orders by the accused Roques 
himself that troops should not participate in " arbitrary shooting of Jews 
and the executive measures of the SD ; orders that all headquarters should 
help the SD detachments in carrying out its orders from the Reichsfuehrer 
SS, other than taking part in executions and that “ the right to object does 
not exist for the subordinate headquarters with regard to measures carried 
out by the SD detachments.” These documents and orders left no doubt 
that the accused von Roques actively supported and participated in the 
activities of the SD within his area of command. He also handed prisoners 
of war over to the SD. 

The evidence showed that the approximate number of murders committed 
within the area of the 11th Army, while the accused Woehler was its Chiet 
of Staff was in the neighbourhood of 90,000, including men, women and 
children The evidence showed that this murder programme was known in 
part at least to staff officers under Woehler. Woehler himself denied know¬ 
ledge of this programme, but Ohlendorf. who was in command of the 
Einsatzgruppen within this area, testified that he had had various conferences 
with Woehler Ohlendorf testified that he had not specifically discussed 
this matter because he assumed that the accused Woehler was aware of the 
programme. From this and other evidence it seemed to be beyond doubt 
that the accused was fully aware of the extermination activities of the 
Einsatzgruppen within that area. Ohlendorf also testified that he had 
received co-operation from various units of the Army. Several documents 
initialed by Woehler and referring to these executions positively proved 
his knowledge of what was going on. The evidence also showed that the 
accused had assigned Einsatzgruppen to various localities wherein they 
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operated and carried out their activities. It was quite clear from the 
evidence that these orders as to the location of the Einsatzgruppen units 
were not such basic orders which were issued on the sole authority of the 
Commander-in-Chief, but were within the sphere of authority of a chief 
of staff. 

As to the accused von Leeb, Hollidt, Reinecke and Warlimont, the evidence 
failed to show any criminal connection with or participation in the general 
programme of discrimination, persecution and execution of Jews and the 
activities of the Einsatzgruppen and Sonderkommandos of the SD, SIPO 
or the Secret Field Police. The accused Sperrle, Schniewind and Lehmann 
were not charged with responsibility in connection with this criminal 
programme. 

(m) Evidence with Particular Reference to Alleged Crimes against 
the Civilian Population in Connection with Evacuation and in 
Connection with the Retreat of the German Army in the 
Eastern Territories 

On the 14th February, 1943, the accused von Kuechler distributed over 
his signature a Fuehrer Order relative to evacuations which provided in 
part as follows: 

“ < 3 ) In case of evacuation all men between the ages of 16 and 65 are to 
be taken along by the troops. Thus the troops will always have 
manpower for building of entrenchments and prisoners of war 
will be released for new employment (handing over to Luftwaffe 
in exchange for men they have released). Then the enemy will be 
unable, as he is doing now on a large scale, to draft the entire male 
population as combatants. 

(4) In case of planned evacuations of considerable extent the mass 
of the civilian population is to be taken along, whenever possible, 
to be used later as manpower. The villages are then to be 
destroyed.” 

On the 21st September, 1943, the Commanding-General of the Security 
Troops and Commander of the Rear Area of the Army Group North, issued 
an order which showed the ruthless attitude towards and the hardships 
accorded to the civilian population during the German retreat in the area 
ot the accused von Kuechler's command. The pertinent parts of the order 
read as follows: 

Subject : Evacuation of the civilian population from the area 
between the present advanced front line and the Panther Position. 

"Reference: Commander-in-Chief Army Group North, la No. 
101/43, top secret military, dated 17th September, 1943 (not 
distributed). 

7. Task 

“ The Commander-in-Chief of Army Group North has ordered, by 
relerence order, the evacuation of the civilian population from the area 
between the present advanced front line and the Panther Position. 
This evacuation is to be carried out extensively and without delay by 
all means and possibilities available. 


THE GERMAN HIGH COMMAND TRIAL 


57 


II. Supervision 

“ Pursuant to Special Order the responsibility and supervision of the 
evacuation of the population rests with the Commander in the Army 
Area North. For this purpose he is entitled to issue instructions to the 
armies. 

III. Principles to be Applied in the Evacuation 

“ (]) No usable manpower must be left to the enemy. 

“ (2) The evacuation will take place mainly in marching convoys of 
about 1,000 persons each, covering an average of 12-15 km. per 
day. . . . 

•* ( 4 ) The families will set out in village communities under the direction 
of the Starost and be escorted by indigenous police. 

** ( 5 ) During the march, the families are to feed themselves. Only 
bread is to be distributed on the way. ... 

"(12) Before the setting out of the convoys, the inhabitants will be 
screened in the starting places, and/or transfer camps, for later 
labour assignment. See No. IV, A3. For this purpose Gauleiter 
Sauckel will send a number of representatives to Economy 
Intendantur North. In order to avoid undesirable effects upon 
the readiness of the population to be evacuated the able-bodied 
are to be turned over to the representatives of Gauleiter Sauckel 
together with their families. As far as they cannot take charge 
of complete families, the separation of the able-bodied is to take 
place at the earliest in the receiving camps, but if possible only in 
the final areas. 

“ The labour assignment of those evacuated will be partly for 
operation ‘ Panther,’ partly in the occupied territory, partly in 
the Reich. It is estimated that 50 per cent, of each convoy are 
able-bodied. Children over ten are considered as labourers.” 

On 7th October, 1943, the AOK 18 N O Qu 1C Counter Intelligence 
Officer transmitted to the High Command of the Army Group North Ic 
Counter Intelligence Officer, a communication concerning evacuation by 
foot march which refers to this contemplated evacuation, pertinent parts of 
which read as follows : 

“ Numerous remarks from the population have been heard in the 
sense of ‘ We prefer to be clubbed to death right here than to being 
evacuated.’ Even the population which is basically pro-German 
suspects rightly that the evacuation by foot march will mean inconceiv¬ 
able misery and will cost innumerable people their health or their 

lives. ... 

“ ^ 3 ) One must keep clearly in mind that these treks will be trains of 
misery of the worst kind in spite of the fact that within the army area, 
on account of the comparatively dense deployment of German troops, 
it was possible to prepare to some extent the taking care and sheltering 
of the treks. The horses and vehicles of the population on hand will 
by far not be sufficient to take care of the people who are unable to 
march or become unable to march, and to take along the most necessary 
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amounts of foodstuffs, clothing and household implements. Already 
up to the collecting camps Luga and Jamburg, the treks will have to 
cover up to 150 km., therefore, they will be on their way up to two weeks. 
Considering the state of the clothing, especially the shoes, of the popula¬ 
tion and the expected weather, the participants of these marches will 
soon be in an indescribable state, especially the women and children. 
As far as the availability of any horses and vehicles of their own is 
concerned, reference is made to the enclosed report of the Orts Kom- 
mandant of Lampowo, and it is expressly pointed out that the com¬ 
munity of Lampowo is one of the richest and so far best maintained 
communities in the whole army area.” 

Notwithstanding this communication to his headquarters, on 30th Novem¬ 
ber, 1943, the defendant signed the following order to the 16th Army : 

(I) The population of the occupied Russian zone East of the 
Panther has to be speedily evacuated, unless they are labour forces 
required by the Wehrmacht. The able-bodied population in particular 
has to be seized, eventually even without consideration as to preserving 
the unity of tamilies, and with horses and cattle to be deported to the 
territories West of the Panther. As to undesirable elements, suspected 
of assisting the bands, the organization of special camps in the East is 
to be waited for. . . . 

(7) The execution of above measures and their continuous super¬ 
vision is the duty of all Commanders and Offices. They have to be 
aware of the tact that an omission represents a grave offence, injures the 
conduct of the w ar and costs the blood of German men.” 

Many documents apart from those mentioned above and several of which 
- r vr cd * 3y lhe accused von Kuechlcr showed the ruthless manner in 
w ndi he evacuated hundreds of thousands of helpless peoples and the in¬ 
human treatment accorded to them. 

An order of 12th August, 1943, issued by the 3rd Panzer Army under the 
accused Reinhardt’s command, relating to the evacuation of the Witebsk 
area contained the following : 

' According to Pz AOK. 3, la No. 6262/43 secret, it is ordered to 
evacuate the area designated in the above reference since it was estab¬ 
lished beyond doubt that the population helped the bands during the 
operations of the 2nd and 7th Jaeger Battalions. DS Witebsk has 
declared itself ready to arrange that the population which is to be 
evacuated will be sent to an SD camp (Lublin).” 

Another order issued on the 19th August, 1943, relating to the same 
evacuation showed that it concerned some 3,000 civilians. The order then 

goes on : 

The request to SD Witebsk to separate unmistakable band elements 
in Transit Camp 230 and to take them over for the purpose of accommo¬ 
dating them in Lublin, continues to be upheld. 

‘ Besides properly looking after them and feeding them which has 
already been ordered. Transit Camp 230 will also see to indoctrinating 
them with the necessary propaganda, especially also informing them 


of the reason for the evacuation—large sections of population aiding 
the bands ; the innocent ones must suffer with the guilty.” 

The remainder of the accused were not particularly involved in or charged 
with such crimes against civilians in connection with evacuation of areas or 
during the retreat of the armies. 

(n) Evidence with Particular Reference to the Alleged Criminal 
Conduct by the German Army Under the Accused von Leeb's 
Command in Connection with the Siege of Leningrad 

The evidence showed that during the siege of Leningrad its defenders and 
the civilians therein were in great straits and it was feared by commanders 
of the German Army that the population would undertake to flee through 
the German lines. Orders were then issued to the effect that the German 
artillery should be used in order to prevent such an attempt, at the greatest 
possible distance from the German lines so that the German infantry, if 
possible, could be spared shooting on civilians. This order was known to 
and approved by the accused von Leeb. 

5. THE JUDGMENT OF THE TRIBUNAL 

The Tribunal in its Judgment summarized the progress of the trial and 
set out a very full summary of the evidence in the case. It also touched upon 
many legal matters, its words on which, along with its findings, arc reproduced 
in the following pages.( l ) 

(i) The Basic Law Applying to the Case.ty) 

Under a heading : The Basic Law and Law of the Case, the Tribunal set 
out two sets of material headed respectively Control Council Law No. 10 and 
International Treaties. The paragraphs appearing under the first sub¬ 
heading begins: 

“ The preamble to Control Council Law No. 10 reads as follows : 

* in order to give effect to the terms of the Moscow Declaration of 
30th October, 1943, and the London Agreement of 8th August, 1945, 
and the Charter issued pursuant thereto and in order to establish a 
uniform legal basis in Germany for the prosecution of war criminals 
and other similar offenders, other than those dealt with by the Inter¬ 
national Military Tribunal, the Control Council enacts as follows : 


Article l 


‘ The Moscow Declaration of 30th October. 1943, Concerning 
Responsibility of Hitlerites for Committed Atrocities ” and the Lo idon 
Agreement of 8th August, 1945,” Concerning Prosecution and Punish¬ 
ment of Major War Criminals of the European Axis are made integral 


(■) At several points the Tribunal quoted lengthy passages from the Judgment of the 
nternatumal Military Tribunal. In the interests or space some such passages arc omitted 
rom the paragraphs which follow, references being given to the edition of th * Judgment 
f the International Military Tribunal, published as British Command Paper Cmd. 6964. 

(^ Regarding the United States law and practice relating to the trial of war criminals, 
ee, in general, Vol. Ill of these Reports, pp. 103--.0. 
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parts of this law. Adherence to the provisions of the London Agree¬ 
ment by any of the United Nations, as provided for in Article V of that 
Agreement, shall not entitle such nation to participate or interfere in 
the operation of this Law within the Control Council area of authority 
in Germany. J 

Article II 

‘ 1. Each of the following acts is recognized as a crime : 

‘ <a) Crimes against Peace. Initiation of invasions of other countries 
and wars of aggression in violation of International Laws and 
treaties, including but not limited to planning, preparation, 
initiation or waging a war of aggression, or a war of violation of 
international treaties, agreements or assurances, or participation 
in a common plan or conspiracy for the accomplishment of any 
of the foregoing. 

(b) Har Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or customs of war, including 
but not limited to, murder, ill-treatment or deportation to slave 
labour or for any other purpose, of civilian population from 
occupied territory, murder or ill-treatment of prisoners of war or 
persons on the seas, killing of hostages, plunder of public or private 
property ; wanton destruction of cities, towns or villages, or 
devastation not justified by military necessity. 

‘ (c) Crimes against Humanity. Atrocities and offences, including 
but not limited to murder, extermination, enslavement, deporta¬ 
tion, imprisonment, torture, rape, or other inhumane acts 
committed against any civilian population, or persecutions on 
political, racial or religious ground whether or not in violation 
of the domestic laws of the country where perpetrated. 

(</) Membership in categories of a criminal group or organization 

declared criminal by the International Military Tribunal. 

J 2. Any person without regard to nationality or the capacity in 
which he acted, is deemed to have committed a crime as defined in 
paragraph 1 of this Article, if he was (a) a principal, or ( b ) was an 
accessory to the commission of any such crime or ordered or abetted 
the same, or (c) took a consenting part therein, or (d) was connected 
with plans or enterprises involving its commission or ( e ) was a member 
of any organization or group connected with the commission of any 
such crime, or (J) with reference to paragraph 1 ( a ), if he held a high 
political, civil or military (including General Staff) position in Germany 
or in one of its allies, co-belligerents or satellites or held high position 
in the financial, industrial or economic life of any such country.’ ” 

The Tribunal then quoted the entire section headed “ The Law of the 
, ronl the Judgment of the International Military Tribunal^ 1 ) in 
which the latter is mainly concerned to show that its Charter was ” the 
^, r ?. S !°" ° f lnter " at, onal Law existing at the time of its creation ” and 
that International Law imposes duties and liabilities upon individuals as 

(‘J See British Command Paper Cmd. 6964, pp. 38-42. 
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well as upon States,” in consequence of which the former may be made 
criminally responsible for their acts ; the International Military Tribunal 
took special pains to show that the provisions of the Charter as to crimes 
against peace did not violate the principle nullum crimen sine lege, nulla 
poena sine lege, even if that maxim were deemed applicable.! 1 ) 

The Tribunal expressed the view that: 

“This reasoning applies also to Control Council Law No. 10. The 
same authority creating the London Agreement created this Control Council 
Law. As was said by Tribunal 111 in the Justice Case .( ) 

‘ It can scarcely be argued that a Court which owes its existence and 
jurisdiction solely to the provisions of a given statute could assume to 
exercise that jurisdiction and then, in the exercise thereof, declare 
invalid the act to which it owes its existence. Except as an aid to 
construction we cannot and need not go behind the statute. 

“The Charter, supplemented by Control Council Law No. 10, is not an 
arbitrary exercise of power, but ' it is the expression of International Law 
existing at the time of its creation ; and to that extent is itself a contribution 
to International Law.’ (Emphasis supplied, Judgment. 1MT. supra.) As 
a matter of interest to students we might point out that this general principle 
is sustained by the following extract from Grotius, written in 16__ : 

' It is proper also to observe that Kings and those who are possessed 
of sovereign power have a right to exact punishment not only for 
injuries affecting immediately themselves or their own subjects, but for 
gross violations of the la w of nature and oj nations done to other stah 
and subjects .’ (Grotius, The Rights of War and Peace translated from 
the Latin by A. C. Campbell. A.M. (1901) M Walter Dume. publisher. 
Washington and London, Cap. XX, p. 247.) 

“ We also refer to an article from the Manchester Guardian of.28th Sep¬ 
tember, 1946, containing a description of the trial of Sir Peter ot T>e e t 
held at Breisach in 1474. The charges against him were analogous to 
‘ Crimes against Humanity ’ in modern concept. He was convicted. 

" However, these citations are of academic interest only, merely given to 
show the soundness of the Judgment of the 1MT. VVe ^ink .t may be sa.d 
the basic law before mentioned simply declared, developed, and implemented 
International Common Law. 

“ By so construing it, there is eliminated the assault made upon it as 
being an ex post facto enactment. 

“ Our view is fortified by the judgment rendered in Case No. 7, U.S. 
vs. Wilhelm List, et a/,( 3 ) where (p. 10434) it is said : 

‘ We conclude that pre-existing International Lem has declaredI the 
acts constituting the crimes Herein Charged and included in Control 
Council Law No. 10 to be unlawful, both under the conventional law 
and the practices an d usages of land warfare that had ripened into 

(') As to this maxim compare Vol. IX, PP- 32 ' 9 - Rpnorts do 1-110 

* A report on this trial is conta.ned .n VoL VI ofThese Reports, pp. 

(*) Reported in Vol. VIII of these Reports, pp. 34-92. 
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recognized customs which belligerents were bound to obey. Anythin? 
in excess of existing International Law therein contained is a utilization 
of power and not of law. It is true, of course, that courts authorized 
to hear such cases were not established nor the penalties to be imposed 
for the violations set forth. But this is not fatal to their validity ? The 
acts prohibited are without deterrent effect unless they are punishable 
as crimes. (Emphasis supplied.).. . 

„ 1 Ma " y °/, the ? ues,ions in the JMT case are presented in this case. The 
same unlawful orders, acts, and practices are involved ; only the defendants 
are different. Hitler was the very centre of vast expanding concentric 
rings o. influence that touched every person in Germany. Thf defendants 
this case are only one or two stops removed from Goering, Keitel Jodi 
Doenitz. and Raeder, defendants in the IMT case. Much of the evidence 
introduced in this case was introduced in the IMT hearing Consequently 
he great importance of the judgment of that trial, as appfying to thl issues’ 
of law involved in this case, is readily apparent. 

PO»? e ,h”V“ d S nt an clabo,ale acc °'"" of ™ lo 

n-rr, .) P ? d aCts of a Sg ress ‘°ffi and the barbarities and crimes 
perpetrated upon the armed forces and civilians of the countries with which 

supSr, a he War - t ,n T 0f the faCt ,hat general findings are 

qumations from , Jr ,nStant CaSe ’ We sha11 make further liberal 

quotations from and references to it in this judgment.”) 1 ) 

him U " der the jT nd subhcadin g- INTERNATIONAL TREATIES the Tri- 

S na T°L H the SeCt ‘ 0n ° f lhC Judgment of the International Mfii,ary 
h H i l 1 -; appears immediately before that last quoted and which is 
caded Violations of International Treaties.”^) Here the latter court 

Sn 8 /o°f , w, e r,S.u “’ a ‘ " T "r‘ ^ **"» “ * <*">=The S 

treaties that were in fact broken by that State. P Unt ° f theSe 

(ii) Objections During the Trial 

Under this heading the Tribunal made the following remarks : 

The objection has been raised that this Tribunal is not a oroner fomm 
in which to try the defendants for the crimes charged. It is said that thev 

SST wTh *™ 1 ,hl " ,hCJ are s “ bi « “ Wa only 

court-martial. We hnd no merit in such contention. S 

are Jhareed "“-iff* ° f ‘ t C " minality of the acts which the defendants 

ZL ■ 1 !f d ' ., Th y are bascd on v,ola tions of International Law well 

had been T at ,hc tlme of their commission. True no court 

had been set up for the trial of violations of International Law. A State 

u vt ° h ' e 1 xp r p a 5^_7 a 1 Mii,tary Tribunai and the 

( 3 ) Italics inserted.' 
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having enacted a criminal law may set up one or any number of courts and 
vest each with jurisdiction to try an offender against its internal laws. Even 
after the crime is charged to have been committed we know of no principle 
of justice that would give the defendant a vested right to a trial only in an 
existing forum. In the exercise of its sovereignty the State has the right to 
set up a Tribunal at any time it sees fit and confer jurisdiction on it to try 
violators of its criminal laws. The only obligation a sovereign State owes 
to the violator of one of its laws is to give him a fair trial in a forum where 
he may have counsel to represent him—where he may produce witnesses in 
his behalf and where he may speak in his own defence. Similarly, a 
defendant charged with a violation of International Law is in no sense done 
an injustice if he is accorded the same rights and privileges.) 1 ) The 
defendants in this case have been accorded those rights and privileges. 

“ As regards the contention that the defendants are prisoners of war and 
that the Geneva Convention, Article 63, requires that a prisoner of war be 
tried by a general court-martial we call attention to the fact that this provision 
referred to is found in an international agreement, that was entered into and 
to which both the United States and Germany were signatories, to protect 
prisoners of war after they acquire such status and not to extend to them any 
special rights or prerogatives with respect to crimes they may have com¬ 
mitted before acquiring a prisoner-of-war status. Such is the reasoning o 
the Yamashita Case, 327 U.S. 1 :66 Sup. Ct. 348.(-) We think the 
reasoning sound. 

“ Article 63 of the Geneva Convention provides : 

‘ Sentence may be pronounced against a prisoner of war only by the 
same courts and according to the same procedure as in the case ot 
persons belonging to the armed forces of the detaining power. 
Therefore, say defence counsel, the defendants must be tried by a ^general 
court-martial since the defendants were prisoners of war taken by ^e United 
States and members in the armed forces of the United States e ™ g 
crimes are tryable by court-martial. But the trial of men in thei mrt ary 
forces of the United States by court-martial can be only tor crimes comm 
after the accused acquires and during the time he possesses the status o a 
member of the armed forces of the United States. One whocommitted 
murder and thereby violated the law of the State e ore 1 court- 
into the military service clearly could not be tried or t .a e - ‘ 
martial for violating articles of war which did not app y u 
committed the murder. 

“ Nor do we think it necessary that defendants be discharged prisoners 
of war before being brought to trial. Oertatn. y' > a ma - ^ 

violating a municipal traffic ordinance which su je - u discovered 

penalty in a magistrate's court and while he is in custody it is discovered 

that the day before he committed a murder, t ere is tQ t ^ c 

principle of justice in holding him in custody an surr ° 

officers of a court that has competency to try him or mu 

(') Regarding the rights of alleged war criminals, including war tr^tors, and 

of war. to a fair trial, see Vol. V of these Report ?j, pp R jj t he plea under treatment 

f-) Reported in Vol. IV of this senes, pp. 1-96. Regarding me pita u 

see especially pp. 46, 69 and 78 of Vol. IV. 
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“ We are not deciding whether the United States or France or any other 
nation lawfully could or could not try the defendants in a court-martial for 
a violation of International Law. That is not before us. If that may be 
done, a court-martial has not exclusive jurisdiction. 

The crimes including the war crimes charged against the defendants 
are for violations of International Criminal Law. This Tribunal by Control 
Council Law No. 10 is vested with authority to try defendants for the crimes 
charged. That such jurisdiction possibly may be exercised by another 
military court also is of no consequence. If two courts have concurrent 
jurisdiction to try the same case the first court that exercises jurisdiction may 
properly dispose of the case. y 

“ The IMT said : 

' The jurisdiction of the Tribunal is defined in the Agreement and 
Charter, and the crimes coming within the jurisdiction of the Tribunal, 
for which there shall be individual responsibility, are set out in 
Article 6. The law of the Charter is decisive, and binding upon the 

‘ The Tribunal is of course bound by the Charter and the definition 
which it gives of war crimes and crimes against humanity ’ (Trial of 
the Major War Criminals , Vol. I, pp. 218, 253). 

“ y hat . wa u s hcId the IMT with respect to the London Agreement and 
Charter the basic laws under which it functioned, is authority for a similar 
holding by this Tribunal with respect to the basic law under which it was 
set up and under which it functions. 

We deem it unnecessary to discuss the objection that Control Council 
Law No. 10 is in violation of the maxim nullum crimen sine lege ■ nulla 
poena sine lege. We find it without merit. It has been passed upon so 
many times by the Nuremberg Tribunals and held without merit, that further 
comment here is unnecessary.! 1 ) 

iiQcI he fUrthCr °v ieCtl0n was made that one of the nations, namely the 
USSR, co-operated in the promulgation of Control Council Law No 10 
alter it had engaged in a war of aggression which is made criminal under 

Lf-V S als ° is With0ut merit ‘ The London Agreement and 

Charter from which Control Council Law No. 10 stems has been approved 
by nineteen nations other than the four signatories thereto. We need 
"r , d o not determine whether the charge that one of the signatories 
ot the London Agreement and Charter and Control Council Law No 10 
is guilty of aggressive war for such determination could avail the defendants 
nothing. Under general principles of law, an accused does not exculpate 

Ser Lf° m a C r me ? y S * 0win * lhat another committed a similar crime, 
either before or after the alleged commission of the crime by the accused. 

the “J,?® de Jf ndants ^ wa y of objection or motions have raised 

i hCSU9 T nCy ° f the CVidenCe on the P art of the Prosecution 
Numir r primafacie case of the guilt of the respective defendants. 

AsT^-h J CSe m °‘u " S W ^ e ruled upon durin 8 the ^rse of the trial. 
As to such motions not heretofore ruled upon, the same are denied, inasmuch 


(’) See especially Vol. IX, pp. 32-5. 
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is the questions raised by such motions are involved in the final determination 
of the guilt or the innocence of the defendants.” 

(iiij Tlw Dismissal of the Conspiracy Count 
The Tribunal dealt with Count IV of the Indictment in the following 

words: 

• In view of the conclusions presently to be announced, we think it proper 
now to dispose of this count. 

• ■ we have heretofore set out paragraph 2 of Article II of Control Council 
Law No 10 which provides that any person who was an accessory to the 
commission’of Crimes against Peace, War Crimes, or Crimes against 
Humanity, as defined in said law by Article II, Sec. 1, paragraphs («). ( h ), 
ind (< ) or who ordered or abetted such olTenee, or took a consenting part 
therein’ or who was connected with any plans or enterprises involving its 
commission should be deemed guilty of the commission of said offences. 

It is difficult to see, as the facts have developed in this case, how a conspiracy 
charge can be of the slightest aid to the prosecution. If the defendants 
committed the acts charged in this conspiracy count, they are guiltv o 
crimes charged under Counts I, II, and III and are punishable as principals. 

The conspiracy count has not resulted in the introduction of any 
evidence that is not admissible under the other counts nor docs it, as the 
evidence has developed in this case, impose any criminality not attached U 
a violation under such preceding counts. 

“ Inasmuch as we hold that under the Tacts of this case no separate 
substantive offence is shown under Count IV, vve strike it as tendering no 
issue not contained in the preceding counts, and proceed to ^ete min he 
guilt or innocence of the defendants under Counts I, 11, and III the 

Indictment. 

“ In so striking Count IV, we have reference only to the ^^‘heyh.nc 
been presented in this case and express no opinion as to whether m all cases 
and under all factual developments the charge ot conspi acy 
disregarded. Such determination should depend upon the proot adduced 

in each case.! 1 ) 

“ In this connection we desire to advert to the paragraph of Section 2- 

Article II, Control Council Law No. 10, viz., ..., n ,i u di n p General 

paragraph 1 (a) if he held a high political, civil, or military (mcludmg Genera 

Staff) position ... or held high position in the hnanciaL >"dus trial or 
economic life ’ in Germany, such person would be guilty under para 
graph 1 (a) defining Crimes against Peace.t-) 

“ The Prosecution ^ may^law from any 

we need not notice it further than to ot>. ,, 

knowm facts such inferences as we deem thev warra 

(iv) Count I of the Indictment—Aggressive War : Finding oj 

Not Guilty _____ 

-—-—— . - Tribunals on the question of conspiracy 

0) See also a decision of a joint meeting of viewed as a separate offence, 

to commit War Crimes and Crimes against Hanmmly 
reported in Vol. VI of these Reports PP- 5-6 ana um-' ■ 

( 2 ) For the complete text of Article 11 (-). ^ P- 
F 
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The Tribunal pointed out that: “ Count I of the Indictment, heretofore 
set out, charges the defendants with Crimes against Peace.” The Judgment 
in dealing with this count, continues as follows : 

" Before seeking to determine the law applicable it is necessary to deter¬ 
mine with certainty the action which the defendants are alleged to have 
Liken that constitutes the crime. As a preliminary to that we deem it 
necessary to give a brief consideration to the nature and characteristics of 
war. We need not attempt a definition that is all inclusive and all exclusive. 
It is sufficient to say that war is the exerting of violence by one state or 
politically organized body against another. In other words, it is the 
implementation of a political policy by means of violence. Wars are contests 
b\ force between political units but the policy that brings about their 
initiation is made and the actual waging of them is done by individuals. 
What we have said thus far is equally as applicable to a just as to an unjust 
war, to the initiation of an aggressive and, therefore, criminal war as to the 
waging ol defensive and, therefore, legitimate war against criminal 
aggression. The point we stress is that war activity is the implementation 
of a predetermined national policy. 

Likewise, an invasion of one state by another is the implementation of 
the national policy of the invading state by force even though the invaded 
state, due to fear or a sense of the futility of resistance in the face of superior 
force, adopts a policy of non-resistance and thus prevents the occurrence 
of any actual combat. 

In the light of this general characterization and definition of war and 
invasions we now consider the charge contained in the Indictment. The 
essence of the charge is participation in the initiation of aggressive invasions 
ami in the planning , preparation and waging of aggressive wars. The 
remaining parts of paragraph I are merely a statement of particular actions 
wnich are sufficient to constitute a commission of the crime charged. 

I aragraph 2 charges that the defendants were principals, or accessories to, 
or were in other ways involved in, the commission of the previously charged 
(. rimes against Peace. These are charges as to the nature of their relationship 
to the crime otherwise charged in the Indictment, and add no new element 
to the criminality charged in paragraph 1. The reference in paragraph 2 to 
the high military positions formerly held by the defendants has relevance in 
the Indictment and in the law (Control Council Law No. 10, Art. II, Sec. 2), 
not to show or charge additional Crimes against Peace, but to show what 
persons may be included and what persons may not be excluded from being 
charged and convicted of the offence set forth in Sec. la. 

The prosecution does not seek, or contend that the law authorizes, a 
conviction of the defendants simply by reason of their positions as shown by 
the evidence, but it contends only that such positions may be considered by 
the Tribunal with all other evidence in the case for such light as they may 
shed on the personal guilt or innocence of the individual defendants. The 
prosecution does contend, and we think the contention sound, that the 
defendants are not relieved of responsibility for action which would be 
criminal in one who held no military position, simply by reason of their 
military positions. This is the clear holding of the Judgment of the IMT, 
and is so provided in Control Council Law No. 10, Art. II, Sec. 4a. 


THE GERMAN HIGH COMMAND TRIAL 


67 


“ The initiation of war or an invasion is a unilateral operation. When 
war is formally declared or the first shot is fired the initiation of the war has 
ended and from then on there is a waging of war between the two adversaries. 
Whether a war be lawful, or aggressive and therefore unlawful under Inter¬ 
national Law, is and can be determined only from a consideration of the 
factors that entered into its initiation. In the intent and purpose for which 
it is planned, prepared, initiated and waged is to be found its lawfulness or 
unlawfulness. 

*• As we have pointed out, war whether it be lawful or unlawful is the 
implementation of a national policy. If the policy under which it is initiated 
is criminal in its intent and purpose it is so because the individuals at the 
policy-making level had a criminal intent and purpose in determining the 
policy. If war is the means by which the criminal objective is to be attained 
then the waging of the war is but an implementation of the policy, and the 
criminality which attaches to the waging of an aggressive war should be 
confined to those who participate in it at the policy level. 

“This does not mean that the Tribunal subscribes to the contention 
made in this trial that since Hitler was the Dictator of the Third Reich and 
that he was supreme in both the civil and military fields he alone must bear 
criminal responsibility for political and military policies. No matter how 
absolute his authority. Hitler alone could not formulate a policy of aggressive 
war and alone implement that policy by preparing, planning, and waging 
such a war. Somewhere between the Dictator and Supreme Commander 
of the Military Forces of the nation and the common soldier is the boundary 
between the criminal and the excusable participation in the waging of an 

aggressive war by an individual engaged in it. Control Council Law o. 

does not definitely draw such a line. It points out in Sec. _ o . rtic e 
certain fact situations and established relations that are or may e su cient 
to constitute guilt and sets forth certain categories of activity that do not 
establish immunity from criminality. Since there has been no other 
prosecution under Control Council Law No. 10 with deten ants in t e same 
category as those in this case, no such definite line has been ju icia v ra 'Y L 
This Tribunal is not required to fix a general rule but only to determine the 
guilt or innocence of the present defendants. 

“ The Judgment of the IMT held that (page 48). 

‘ The Charter is not an arbitrary exercise of power on the part of the 
victorious nations, but in view of the Tribunal, as wi e s own, i is 
the expression of International Law existing at the time of its creation , 
and to that extent is itself a contribution to International Law. 


“ We hold that Control Council Law No. 10 likewise is but an expression 
of International Law existing at the time of its creation. We cannot ther 
fore construe it as extending the International Common aw -s 
at the time of the Charter to add thereto any new element of crimina ity, 
for so to do would give it an ex post facto effect which vve do not construe 
it to have intended. Moreover, that this was not intended ,s indicated by 
the fact that the London Charter of 10th August, 1945, is made an integral 
part of the Control Council Law. 
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Since International Common Law grows out of the common reactions 
and the composite thinking with respect to recurring situations by the various 
states composing the family of nations, it is pertinent to consider the genera 
attitude of the citizens of states with respect to their military commanders 

engaged ° bb8atK>nS the ' r " ati ° nS plan ’ prepare for and initiate or 

“ While it is undoubtedly true that International Common Law in case of 
conflict with State Law takes precedence over it and whde it is equals true 
that absolute unanimity among all the states in the family of nations Is not 
required to bring an International Common Law into beine it is scarcely 
a tenable proposition that International Common Law will "run counter t<L 
the consensus w.thm any considerable number of nations. 

,hcn ,,rmcd f °™ “ 

S'PSS'S: 

and ““ — P- 

throJeh | C haVe be T nat L° ns that have '"Mated and waged aggressive wars 
to dot a'd^no, 1 H h,Sl0ry : i ° U < btlCSS there are nations^disposed 

which to-morrow will’ be di'sp^'sed so turthe "*** ™ ay ^ naU ° nS 

arise in which the question whether the wt's Furthe , rmore ’ S'tuat.ons may 
and uncertain. We may safely assume th u th n0t a ^ gl " essive ' s doubtful 
opinions or the peopie icllSSS 

“ We are of the opinion that as in ordinary criminal cases sn in • 
denominated aggressive war. the same elements must all’ K lhe cnme 
constitute criminality. There first an 

Burner? r r 7°"^ 3nd that if Punched it will be an aggressive war 

r cipa,ion e V by * : 

the possessor of such knowledge^b add,ti ° n . that 
to shape or influence the po.i/y ’that JutlLuono’r 

it. Thett'd^Ttt t h mer by he U S,m n e 8 s 

ssr his ac,ion shows ,he u ° f 
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“ If a defendant did not know that the planning and preparation for 
invasions and wars in which he was involved were concrete plans and 
preparations for aggressive wars and for wars otherwise in violation of 
international laws and treaties, then he cannot be guilty of an offence. If, 
however, after the policy to initiate and wage aggressive wars w as formulated, 
a defendant came into possession of knowledge that the invasions and wars 
to be waged were aggressive and unlawful, then he will be criminally res¬ 
ponsible if he, being on the policy level, could have influenced such policy 
and failed to do so. 

“ If and as long as a member of the armed forces does not participate in 
the preparation, planning, initiating or waging of aggressive war on a policy 
level, his war activities do not fall under the definition of Crimes against 
Peace. It is not a person's rank or status, but his power to shape or influence 
the policy of his State, which is the relevant issue for determining his 
criminality under the charge of Crimes against Peace. 

“ International Law condemns those who, due to their actual power to 
shape and influence the policy of their nation, prepare for. or lead their 
country into or in an aggressive war. But we do not find that, at the present 
stage of development,"international Law declares as criminals those below 
that level who, in the execution of this war policy, act as the instruments of 
the policy makers. Anybody who is on the policy level and participates in 
the war policy is liable to punishment. But those under them cannot be 
punished for the crimes of others. The misdeed of the policy makers is 
all the greater in as much as they use the great mass of the soldiers and officers 
to carry out an international crime : however, the individual soldier or 
officer below the policy level is but the policy makers' instrument, finding 
himself, as he does, under the rigid discipline which is necessary for and 
peculiar to military organization. 

“ We do not hesitate to state that it would have been eminently desirable 
had the Commanders of the German Armed Forces refused to implement 
the policy of the Third Reich by means of aggressive war. It would have 
been creditable to them not to contribute to the cataclysmic catastrophe. 
This would have been the honourable and righteous thing to o , it wou 
have been in the interest of their State. Had they done so they would have 
served their fatherland and humanity also. But however much their failure 
is morally reprimandable, we are of the opinion and ho t iat n cm a ,on ‘ 
Common Law, at the time they so acted, had not developed to the pom t 
making the participation of military officers below the policy-making or 
policv-influencing level into a criminal offence in and o itse 

“ International Law operates as a restriction and hmitation on the 
sovereignty of nations. It may also limit the obligations which individuals 
owe to their states, and create for them international obligations which are 
binding upon them to an extent that they must be carried out even if to do 
so violates a positive law or directive of state. But the l.m.ta ion which 
International Common Law imposes on national sovereignty, or on 
individual obligations, is a limitation self-imposed or imposed by th 
composite thinking in the international community, for it is by such 
democratic processes that Common Law comes into being. If there is no 
generality of opinion among the nations of the world as to a particular 
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restriction on national sovereignty or on the obligations of individuals 
toward their own state, then there is no International Common Law on such 
matter. 

“ B - v the Kellogg-Briand Pact the sixty-three signatory nations including 
Germany, renounced war as an instrument of National Policy. If this as 
we believe it is, is evidence of a sufficient crystallization of world opinion 
to authorize a judicial finding that there exist Crimes against Peace under 
International Common Law. we cannot find that law to extend further than 
such evidence indicates. The nations that entered into the Kellogg-Briand 
Pact considered it imperative that existing international relationships should 
not be changed by force. In the preamble they state that they are : 

... persuaded that the lime has come when ... all changes in 

their relationships with one another should be sought only by pacific 

“ This is a declaration that from that time forward each of the signatory 
nations should be deemed to possess and to have the right to exercise all 
the privileges and powers of a sovereign nation within the limitations of 
International Law, free from all interference by force on the part of any 
other nation. As a corollary to this, the changing or attempting to change 
the international relationships by force of arms is an act of aggression and if 
he aggression results in war, the war is an aggressive war. It is, therefore 
aggressive war that is renounced by the pact. It is aggressive War that is 
criminal under International Law. 

The crime denounced by the law is the use of war as an instrument of 
national policy. Those who commit the crime are those who participate at 
the policy-making level in planning, preparing, or in initiating war. After 
war is initiated, and is being waged, the policy question then involved becomes 
one of extending, continuing or discontinuing the war. The crime at this 
stage likewise must be committed at the policy-making level. 

“ The making of a national policy is essentially political, though it may 
require, and of necessity does require, if war is to be one element of that 
policy, a consideration of matters military as well as matters political. 

It is self evident that national policies are made by men. When men 
make a policy that is criminal under International Law, they are criminally 
responsible for so doing. This is the logical and inescapable conclusion. 

“ The acts of Commanders and Staff Officers below the policy level, in 
planning campaigns, preparing means for carrying them out, moving against 
a country on orders and fighting a war after it has been instituted, do not 
constitute the planning, preparation, initiation and waging of war or the 
initiation ot invasion that International Law denounces as criminal. 

bnder the record we find the defendants were not on the policy level 
and are not guilty under Count I of the Indictment. With crimes charged 
o have been committed by them in the manner in which they behaved in 
the waging of war, we deal in other parts of this Judgment.” 
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(v) Responsibility of the Wehrmacht for War Crimes 

The Tribunal pointed out that war crimes had been committed by the 
Wehrmacht(') which were “ deliberate, gross and continued violations of 
the customs and usages of war as well as of the Hague Regulations (1907) 
and the Geneva Convention (1929) and of the International Common 
Law.”( 2 ) The Tribunal also adopted a finding by the International Military 
Tribunal that certain stated offences committed by the German Army 
against civilians were violations of laws of war.( 3 ) The Judgment then 
stated that, “ The connection of the defendants with these offences is dis¬ 
posed of in our discussion of the individual cases." 


(vi) The Plea of Superior Orders(*) 

The Tribunal dealt with this plea as follows : 

“ Control Council Law No. 10, Art. II, Secs. 4 (a) and 4 (b), provides: 

* 4 (a) The official position of any person, whether as Head of State 
or as a responsible official in a Government Department, does not tree 
him from responsibility for a crime or entitle him to mitigation ol 
punishment. 

(b) The fact that any person acted pursuant to the order of his 
Government or of a superior docs not free him from responsibility 
for a crime, but may be considered in mitigation.' 

These two paragraphs are clear and definite. They relate to the crimes 
defined in Control Council Law No. 10. Art II. Secs. 1 (a) 1 ‘ ^ 
All of the defendants in this case held official positions in the armed 
of the Third Reich. Hitler from 1938 on was Commander-.n-Ch ef of he 
Armed Forces and was the Supreme Civil and Military Authority in du 
Third Reich, whose personal decrees had the force and effect of^aw. lindc 
such circumstances to recognize as a defence to the crimes setfor.am Control 
Council Law No. 10 that a defendant acted pursuant heo 
government or of a superior would be in practical effect to say that aH the 
guilt charged in the Indictment was the guilt of Hitler alone because he 
Sne POSSES the law-making power of the State a^t^sup^me 
authority to issue civil and military directives. o cc w 
tention would be to recognize an absurdity. 

” It is not necessary to support the provision of ^ntrol Counci^Law 

No 10 Art II Secs 4 (a) and (b), by reason, for we are bound by it as one 

of the basic auffiorities' under which we function as a Judical Tribunal. 
Reason is not lacking. 

.. i nasm uch as one of the reiterated arguments advanced is the injustice 
of even charging these defendants with being guilty of the crimes set fort ^ 

' -.--“si z^sA'zs.sss, 

Humanity , but the Tribunal did n °V‘" ' , ih j|j IV G r Warlimont, however, the Tribunal 
humanity. In dealing with Ihe Gene^i ConventioN 

^p.aT^he aS .«derTof a rGe h rZn Reich to insure the German population to murder 

Allied airmen. 

$ IS V of PP IMA *«• m - ► “• V< " Vl "- «*• 

and Vol. X, pp. 174-6. 
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ihc Indictment, when they were, it is said, merely soldiers and acted under 
governmental directives and superior orders which they were bound to 
obey, we shall briefly note what we consider sound reasons for the rejection 
of such a defence. J 

• The rejection of the defence of superior orders without its beine in¬ 
corporated m Control Council Law No. 10 that such defence shall not 
exculpate would follow of necessity from our holding that the acts set forth 
m Contro! Council Law No. 10 are criminal not because they are therein 
set orth as crimes but because they then were crimes under International 
Common Law. International Common Law must be superior to and 
where it conflicts with, take precedence over National Law or directives 
issued by any national governmental authority. A directive to violate 
International Criminal Common Law is therefore void and can afford no 
protection to one who violates such law in reliance on such a directive. 

“ , Thc PJFP 0 * and cffect of all law. national or international, is to restrict 
or channelize the action of the citizen or subject. International Lw has 

nations P T° Se ^ CffeCt res,nctln S and channelizing of the action of 

of hum',n t T arC COrP ° rate entitieS ’ a com P° s ' te of a multitude 

, m ‘ ,n be,n " s ’ and > lnce a nation can plan and act only through its agents 

; ',"T “V* n0 «»« « channelizingof 

h , ,r »h . r <Cer ' °‘ l , t oflhe representatives of 

the nation, who form its policies and carry them out in action. 

•is sudTiS nf ng b H Ut , an ' nanim ?. tC cor P orate entity or concept, it cannot 

or b^L r n^H H , er 7r e P ° 1,Cies ’ exercise experience fear 

or be restrained or deterred from action except through its animate agents 

j" , d .| .Th h It would be an utter disregard of reality and 8 but 

htve euih 0 und°r? l ° Say / hat °" Iy thC StatC ' thc inanimate entity, can 
h ive guilt, and that no guilt can be attributed to its animate agents who 

that IS ?hTd C ^ Ute A V P ° 1 l,cies -. Nor can k ^ Permitted even in a dictatorship 
hom h .h dlCta, ° r r - absolute thou gti he may be. shall be the scapegoat on 
w hom the sms of all h.s governmental and military subordinates are w ished ; 

Sin n nhC,S d i VC i mt ° a bunker and Presumably destroyed, all the 

wkh him ° subord,natcs sh all be considered to have been destroyed 

The defendants in this case who received obviously criminal orders 
were placed in a difficult position but servile compliance with orders clearly 
criminal for tear of some disadvantage or punishment not immediate^ 
threatened cannot be recognized as a defence. To establish the defence of 
coercion or necessity in the face of danger there must be a showing of 
circumstances such that a reasonable man would apprehend that he was in 
such imminent physical peril as to deprive him of freedom to choose the 
this cas^ refrJm r ° m ,he wron g- No such situation has been shown in 

Furthermore, it is not a new concept that superior orders are no defence 

in I™as a r?o n iiow1 r : t,dC ^ ° f “* GCrman Mi,hary Pe " a ' C ° de ’ ad ° pted 

• If through the execution of an order pertaining to the service a 
penal law is violated, then the superior giving the order is alone 
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responsible. However, the obeying subordinate shall be punished as 
accomplice (Teilnehmer): 

* ( 1 ) if he went beyond the order given to him, or 

• ( 2 ) jf he knew that the order of the superior concerned an act which 

aimed at a civil or military crime or offence.’ 

The amendment of this in 1940 omitted the last two words " to him ” in 
Section 1 above and in Section 2 changed the words, “ civil or military 
crime or offence,” to “ general or military crime or offence. If this 
amendment had any effect, it extended rather than restricted the scope ot 

the preceding act. 

•• It is interesting to note that an article by Goebbels, the Reich Propaganda 
Minister, which appeared in the Voelkischer Beobachter , the official Nazi 
publication, on 28th May, 1944, contained the following correct statement 

of the law : 

* It is not provided in any military law that a soldier in the case o a 
despicable crime is exempt from punishment because he passes the 
responsibility to his superior, especially if the orders of the latter are in 
evident contradiction to all human morality and every international 
usage of warfare.’ ” 

Turning to the specific problem of responsibility for passing on illegal 
orders, the Tribunal said : 

" It is urged that a commander becomes responsible for thc transmittal 
in any manner whatsoever of a criminal order. Such a condus.onthis 
Tribunal considers too far reaching. The transmittal through ‘he chain of 
command constitutes an implementation of an order. Such orders carry 
the authoritative weight of the superior who issues them and ofThe> suto 
dmate commanders who pass them on tor comp lance. |, ■ 

mediate administrative function of transmitting an order directed by.rupenor 
authority to subordinate units, however, is not^considered to amourtto 
such implementation by the commander through w osc e. instances 
orders pass. Such transmittal is a routine function w ,c ' ‘ .. . t 

would be handled by the staff of the commander without being cafled to h.s 

attention. The commander is not in a position to scrc bv-passed 

mitted. His headquarters, as an implementing agency, 
bv the superior command. 

Furthermore, a distinction must be drawn as to ^ureofjxrimin.J 
order itself. Orders are the basis upon which any arn P 
basic to the discipline of an army that orders arc issued 
Its discipline is built upon this principle. i ' subordinate 

effective and it is certainly not incumbent upon a sc • , of legality, 

position to screen the orders of superiors for ques ion- orders of his 

Within certain l.mitations, he has the right to ^ 

superiors and the State which he serves and which are issued to him 

conformity with International Law. 

e.u A e here were field commanders and were charged 

Many of the defendants here were . . . r., r :ij,j e c we re 

with heavy responsibilities in ^ Mi ^ tary commanders in the 

limited. They were soldiers—not lawyers. j 
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field with far reaching military responsibilities cannot be charged under 
International Law with criminal participation in issuing orders which are 
not obviously criminal or which they are not shown to have known to be 
criminal under International Law. Such a commander cannot be expected 
to draw tine distinctions and conclusions as to legality in connection with 
orders issued by his superiors. He has the right to presume, in the absence 
of specific knowledge to the contrary, that the legality of such orders has 
been properly determined before their issuance. He cannot be held criminally 
responsible for a mere error in judgment as to disputable legal questions. 

“•It is therefore considered that to find a field commander criminally 
responsible for the transmittal of such an order, he must have passed the 
order to the chain of command and the order must be one that is criminal 
upon its face, or one which he is shown to have known was criminal.”(•) 

(vii) Responsibility of a Commanding Officer Jor Acts not Ordered bv Him 

The Tribunal continued : 

While, as stated, a commanding officer can be criminally responsible 
for implementing an illegal order of his superiors, the question arises as to 
whether or not he becomes responsible for actions committed within his 
command pursuant to criminal orders passed down independent of him. 
The choices which he has for opposition in this case are few : (1) he can 
issue an order countermanding the order; (2) he can resign ; (3) he can 
sabotage the enforcement of the order within a somewhat limited sphere. 

As to countermanding the order of his superiors, he has no legal status 
or power. A countermanding order would not only subject him to the 
severest punishment, but would be utterly futile and in Germany, it would 
undoubtedly have focused the eyes of Hitler on its rigorous enforcement. 

His second choice resignation—was not much better. Resignation in 
war-time is not a privilege generally accorded to officers in an army. This 
is true in the army of the United States. Disagreement with a State policy 
as expressed by an order affords slight grounds for resignation. In Germany, 
under Hitler, to assert such a ground for resignation probably would have 
entailed the most serious consequences fer an officer. 

“ Another field of opposition was to sabotage the order. This he could 
do only verbally by personal contacts. Such verbal repudiation could never 
be of sufficient scope to annul its enforcement. 

“ A fourth decision he could make was to do nothing. 

Control Council Law No. 10, Article 2, paragraph 2, provides in 
pertinent part as follows : 

‘ Any person without regard to nationality or the capacity in which 
he acted, is deemed to have committed a crime as defined in paragraph I 
of this article, il he. . . (b) was an accessory to the commission of any 
such crime or ordered or abetted the same or (c) took a consenting part 
therein, or (d) was connected with plans or enterprises involving its 
commission. . . .’ (emphasis supplied). 

pp \J _22 ' S ,hC tCSt appll< "' 1 as a ru,e lo ,he p,ea of superior orders in general ; see Vol. V, 
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“ As heretofore stated^ 1 ) his “ connection ” is construed as requiring a 
personal breach of a moral obligation. Viewed from an international 
standpoint, such has been the interpretation of preceding Tribunals. This 
connection may however be negative. Under basic principles of command 
authority and responsibility, an officer who merely stands by while his 
subordinates execute a criminal order of his superiors which he knows is 
criminal, violates a moral obligation under International Law. By doing 
nothing he cannot wash his hands of international responsibility. His only 
defence lies in the fact that the order was from a superior which Control 
Council Law No. 10 declares constitutes only a mitigating circumstance." 

At a later point in its Judgment, the Tribunal returned to the question of 
the responsibility of commanders of occupied territories for offences other 
than those ordered by them : 

The defence in this case as to the field commanders on trial has been 
partially based on the contention that while criminal acts may have occurred 
within the territories under their jurisdiction, that these criminal acts were 
committed by agencies of the State with which they were not connected and 
over whom they exercised no supervision or control. It is conceded that 
many of these defendants were endowed with executive power but it is 
asserted that the executive power of field commanders did not extend to the 
activities of certain economic and police agencies which operated within 
their areas ; that the activities of these agencies constituted limitations upon 
their exercise of executive power. 

"In this connection it must be recognized that the responsibility of 
commanders of occupied territories is not unlimited. It is fixed according 
to the customs of war, international agreements, tundamental principles o 
humanity, and the authority of the commander which has been delegated to 
him by his own government. As pointed out heretofore, his criminal 
responsibility is personal. The act or neglect to act must be voluntary and 
criminal. The term " voluntary ” does not exclude pressures or compulsions 
even to the extent of superior orders. That the choice was a it icu t one 
does not alter either its voluntary nature of its criminality. rorn an 
international standpoint, criminality may arise by reason t at t e act is 
forbidden by international agreements or is inherently criminal and contrary 
to accepted principles of humanity as recognized and accepte y civi i/e 
nations. In the case of violations of international agreements, the 
criminality arises from violation of the agreement itself in ot er cases, y 
the inherent nature of the act. 

"War is human violence at its utmost. Under its impact, excesses of 
individuals are not unknown in any army. The measure o suet in ivi ua 
excesses is the measure of the people who compose the m'm> * in 1 e s an ar 
of discipline of the army to which they belong. The German Army was 
in general, a disciplined army. The tragedy of the German e rmac 
and these defendants is that the crimes charged against them stem primarily 


0) The Tribunal had ruled that: For a <Uta*ntto tw Tirana 

there must be a breach of some moral obligation fixed by 

act voluntarily done with knowledge of its inherent criminality under international 
law.” 
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from its highest military leadership and the leadership of the Third Reich 
itself. 

“ Military subordination is a comprehensive but not conclusive factor in 
fixing criminal responsibility. The authority, both administrative and 
military, of a commander and his criminal responsibility are related but by 
no means co-extensive. Modern war such as the last war, entails a large 
measure of de-centralization. A high commander cannot keep completely 
informed of the details of military operations of subordinates and most 
assuredly not of every administrative measure. He has the right to assume 
that details entrusted to responsible subordinates will be legally executed. 
The President of the United States is Commander-in-Chief of its military 
forces. Criminal acts committed hy those forces cannot in themselves be 
charged to him on the theory of subordination. The same is true of other 
high commanders in the chain of command. Criminality does not attach 
to every individual in this chain of command from that fact alone. There 
must be a personal dereliction. That can occur only where the act is 
directly traceable to him or where his failure to properly supervise his 
subordinates constitutes criminal negligence on his part. In the latter case 
it must be a personal neglect amounting to a wanton, immoral disregard 
of the action of his subordinates amounting to acquiescence. Any other 
interpretation of International Law would go far beyond the basic principles 
of criminal law as know n to civilized nations. 

Concerning the responsibility of a field commander for crimes com¬ 
mitted within the area of his command, particularly as against the civilian 
population, it is urged by the prosecution that under the Hague Convention, 
a military commander of an occupied territory is per se responsible within 
the area of his occupation, regardless of orders, regulations, and the laws 
ot his superiors limiting his authority and regardless of the fact that the 
crimes committed therein were due to the action of the State or superior 
military authorities which he did not initiate or in which he did not par¬ 
ticipate. In this respect, however, it must be borne in mind that a military 
commander, whether it be of an occupied territory or otherwise, is subject 
both to the orders of his military superiors and the Slate itself as to his juris¬ 
diction and functions. He is their agent and instrument for certain purposes 
in a position from which they can remove him at will. 

" In this connection the Yamashita casef 1 ) has been cited. While not a 
decision binding upon this Tribunal, it is entitled to great respect because 
of the high court which rendered it. It is not, however, entirely applicable 
to the facts in this case for the reason that the authority of Yamashita in the 
field of his operations did not appear to have been restricted by either his 
military superiors or the State, and the crimes committed were by troops 
under his command, whereas in the case of the occupational commanders 
in these proceedings, the crimes charged were mainly committed at the 
instance of higher military and Reich authorities. 

’ It is the opinion of this Tribunal that a State can, as to certain matters, 
under International Law, limit the exercise of sovereign powers by a military 
commander in an occupied area, but we are also of the opinion that under 


(') See Vol. IV of these Reports, pp. 1-96. 
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International Law and accepted usages of civilized nations, that he has certain 
responsibilities which he cannot set aside or ignore by reason of activities of 
his own State within his area. He is the instrument by which the occupancy 
exists. It is his army which holds the area in subjection. It is his might 
which keeps an occupied territory from reoccupancy by the armies of the 
nation to which it inherently belongs. It cannot be said that he exercises 
the power by which a civilian population is subject to his invading army 
while at the same time the State which he represents may come into the area 
which he holds and subject the population to murder of its citizens and to 
other inhuman treatment. The situation is somewhat analogous to the 
accepted principle of International Law that the army which captures the 
soldiers of its adversary has certain fixed responsibilities as to their care and 
treatment. 


“ We are of the opinion, however, as above pointed out in other aspects 
of this case, that the occupying commander must have knowledge of these 
offences and acquiesce or participate or criminally neglect to interfere in their 
commission and that the offences committed must be patently criminal. 
Hut resardless of whether or not under International Law such responsibility 
is fixed upon him, under the particular facts in this case, responsibility of the 
commanders in question rests upon other factors. In this respect we quote 
certain provisions of the Handbook for the General Stall in War Time, 
pertinent to executive power : 

‘ (5) The exercising of executive power by military commanders is 
governed by No. 20-24 of Army Reg. 90 (of the Army in the Field). 

* (6) If a Zone of Operation is determined, the Commander-in-Chief of 
the Army and the Commanders-in-Chief of the Armies receive at 
the declaration of a state of defence or at the declaration of a state 
of war, authority for exercising executive power ,n lh,s l ^ r, ‘° ry ’ 
without further order (paragraphs 2 and 9 of the Reich Defc 
Law). 

‘ In other cases, the Fuehrer and Supreme Commander ofThe' Wchr- 
macht can transfer such authority for exercising executive 
Commander-in-Chief of the Army and the Commanders-.n-Chief of the 

Armies. . 

‘ (7) The executive power comprises the entire State powwincu mg te 
right of issuing laws without prejudice to ^e indjendence of 
jurisdiction. Those persons invested wit exe '- u . r j p or 
decree local orders affecting the territory in w *- - 

exercising has been turned over to them or t^^rred to^lhem, 
set up special courts, and issue instructions o cc ^ ^ the 

offices competent in the territory name , wi x Provincial 

Supreme Reich Authorities, the Supreme Prussian Prov.nc.al 
Authorities, and the Reichleilung of the NSlJAr. 

*(8) The Supreme Reich Authorities Supreme Pru^.an Provincial 

Authorities, and the Reichleitung of the NSDAP 
for the territory into which executive 

only by agreement with the persons inv«.s <- ^ offices 

Their right of issuing instructions to the author, ties and^othc« 

subordinated to them remains intact. Neverth , gn 
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issuing instruction by the person invested with executive authoriu 
takes precedence. 

' (9) Authority for exercising executive power is incumbent only on the 
persons invested. It can be transferred further only inasmuch as 
an authorization is ordered thereto actually or legally. 

' Accordingly, persons invested with executive power are authorized to 
entrust subordinated offices with the execution of individual missions. 

(10) The laws, decrees, etc., which are valid at the transfer of the 
executive Power retain their validity so long as the person invested 
with executive power encounters no contrary order. 

(11) The Commander-in-Chief of the Army regulates the exercising 
of executive power through the Commanders-in-Chief of the 
Armies. 

' The revision of questions which occur in the exercising of executive 
power does not fall into the realm of work of the Army judges. The 
civilian commissioner with the High Command of the Army is assigned 
for that purpose to the Commander-in-Chief of the Army ; the chiefs 
of the civil administration, to the Commandcrs-in-Chief of the Armies. 
Persons invested with executive power are authorized, however, to call 
in the Army judges assigned to them as counsellors, especially in the 
decreeing of legal orders of penal law content.’ 

It is therelore apparent that executive power under German law is the 
exercise of sovereign powers within an occupied area conferred upon a 
military commander by the Slate. The defence has undertaken to minimize 
to a large extent this wide authority, but in view of the above document, it 
does not appear to be the mere shadow of authority contended. In fact, 
these provisions fix upon an occupying commander certain responsibilities 
as to the preservation of law and order within his area. 

The contention of defendants that the economic agencies were excluded 
trom their exercise of executive power is disproved by various documents 
which will hereafter be cited in considering the guilt or innocence of de¬ 
fendants on trial. And regardless of that fact, the proof in this case also 
establishes a voluntary co-operation of defendants on trial with these 
economic agencies in the futherance of their illegal activities. 

The defence contends that the activities of the Einsatzgruppen of the 
Security Police and SD were beyond their sphere of authority as occupational 
commanders, because the Slate had authorized the illegal activities of these 
police units and so limited the executive power of the occupational com¬ 
manders. However, the occupational commanders in this case were 
bearers of executive power and, one and all, have denied receipt of any 
orders showing, or knowledge of, a State authorized programme providing 
for the illegal activities of the Einsatzgruppen. 

One ot the functions of an occupational commander endowed with 
executive power, was to maintain order and protect the civilian population 
against illegal acts. In the absence of any official directives limiting his 
executive powers as to these illegal acts within his area, he had the right and 
duty to take action for their suppression. Certainly he is not in a position 
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to contend that these activities were taken from his field of executive power 
b\ his superiors when he knew of no such action on their part. 

• The sole question then as to such defendants in this case is whether or 
not they knew of the criminal activities of the Einsatzgruppen of the Security 
Police and SD and neglected to suppress them. 

• It has been urged that all of the defendants in this case must have had 
know ledge of the illegal activities of the Einsatzgruppen. It has been argued 
,hat because of the extent of their murder programme in the occupational 
areas and by reason of the communications available to the high com¬ 
manders. and the fact that they were in command of these areas, they must 
necessarily have known of this programme. . . . 

■ It is true that extermination of such a large number ol people must 
necessarily have come to the attention of many individuals, and also, u is 
established that soldiers in certain areas participated in some of these 
executions. 

■ In many respects a high commander in the German Army was removed 
from information as to facts which may have been known to troops sub¬ 
ordinate to him. In the first place, these troops were in many instances Tar 
removed from his headquarters. In addition, the common soldiers and 
junior officers do not have extensive contacts with the high commanders and 
>taff officers. 

- Another factor must also be taken into consideration in connection with 
the activities of the Einsatzgruppen. This is the dual nature ot its functions. 
On the one hand, it was charged with the criminal liquidation of certa n 
elements ; on the other hand, it exercised legitimate police ac .v.i cs 
connection with the security of the rear communications ol the armies, in 
which capacity it operated largely against guerillas. 

•• Another factor was the effort made to keep the criminal activities of 
these police units from the Wehrmacht. 

After some further discussion of the reasons why tit.did no. 
know the foil extent of the activities of the Etnsaugruppen. the Tnbunal 

concluded : 

" Other factors to be considered as to the knowledge of cr.^ 
the SIPO and SD by defendants is the time, the localities-_ ' nd 
situation, the extent of the activities, and the nature o c ct 

- This, in brief, summarizes the main factor cons ^ "tte 

knowledge appraised in determining the crimina Einsatzgruppen 

defendants in This case in connection with act.v.ties of the E,n«Hzgruppen 
of the SIPO and SD. From this discussion it is 

general presumption as to then^'^^"ifcndanu to make a delermina- 
go to the evidence pertaining to the vanou. 

lion of this question. 

i ♦ in n«tablish the guilt of a defendant 

- And it is further pointed out that M acquiescence, not only 

from connection with acts of the Mr u at 
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must knowledge be established, but the time of such knowledge must be 
established.” 

(viii) The Responsibility of Staff Officers 

The Tribunal said : 

“ Thcre has aIso been m ueh evidence and discussion in this case concerninc 
the duties and responsibilities of staff officers in connection with the prepara¬ 
tion and transmittal of illegal orders. In regard to the responsibility of the 
Chief-of-Staff of a field command, the finding of Tribunal V in Case No. 7 
as to certain defendants has been brought to the attention of the Tribunal (') 
It is pointed out that the decision as to Chiefs of Staff in that case was a 
factual determination and constitutes a legal determination only insofar as 
H pertains to the particular facts therein involved. We adopt as sound law 
the finding therein made, but we do not give that finding the scope that is 
urged by defence counsel in this case to the effect that all criminal acts 
within a command are the sole responsibility of the commanding general, 
and that his C hief-of-Staff is absolved from all criminal responsibility merely 
by reason of the fact that his commanding general may be charged with 
responsibility therefore. It is further pointed out that the facts in that case 
are not applicable to any defendant on trial in this case. 

“ The testimony of various defendants in this case as to the functions of 
stall officers and chiels of staff has not been entirely consistent. Com¬ 
manding generals on trial have pointed out that there were certain functions 
which they necessarily left to the chiefs of staff, and that at times they did 
not know of orders which might be issued under authority of their command. 
Staff officers on trial have urged that a commanding officer was solely 
responsible tor what was done in his name. Both contentions are subject 
to some scrutiny. 

In regard to the functions of staff officers in general as derived from 
various documents and the testimony of witnesses, it is established that the 
duties and functions of such officers in the German Army did not differ 
widely from the duties and functions in other armies of the world. Ideas 
and general directives must be translated into properly prepared orders 
if they are to become effective in a military organization. To prepare 
orders is the function of staff officers. Staff officers are an indispensable 
link in the chain of their final execution. If the basic idea is criminal under 
International Law. the staff officer who puts that idea into the form of a 
military order, either himself or through subordinates under him, or takes 
personal action to see that it is properly distributed to these units where it 
becomes effective, commits a criminal act under International Law. 

Staff officers, except in limited fields, are not endowed with command 
authority. Subordinate staff officers normally function through the chiefs 
of staff. The chief of staff in any command is the closest officer, officially 
at least, to the commanding officer. It is his function to see that the wishes 
of his commanding officer are carried out. It is his duty to keep his com- 
manding officer informed of the activities which take place within the field 
o his command. It is his function to see that the commanding officer is 

(‘) See Vol. VIII, pp. 34-92, and particularly pp. 89-90. 
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relieved of certain details and routine matters, that a policy having been 
am ounced. the methods and procedures for carrying out such policy are 
properly executed. His sphere and personal activities vary according to the 
nature and interests of his commanding officer and increase in scope 
j, pendent upon the position and responsibilities of such commander. 

' - Since a chief of staff does not have command authority in the chain of 
command, an order over his own signature does not have authority tor 
subordinates in the chain of command. As show n by the record in this 
case, however, he signs orders for and by order of his commanding officer. 
In practice, a commanding officer may or may not have seen these orders. 
However, they are presumed to express the wishes of the commanding 
officer. While the commanding officer may not and frequently does not see 
these orders, in the normal process of command, he is informed of them and 
they are presumed to represent his will unless repudiated by him. A failure 
to properly exercise command authority is not the responsibility of a chief 
of staff. 


“ In the absence of participation in criminal orders or their execution 
within a command, a chief of staff does not become criminally responsible 
for criminal acts occurring therein. He has no command authority over 
subordinate units. All he can do in such cases is call these matters to the 
attention of his commanding general. Command authority and responsi¬ 
bility for its exercise rest definitely upon his commander. 


“ Under normal military procedure, a commanding officer signs com¬ 
munications to higher commanders. He also in certain cases signs or ers 
to subordinates which are considered to establish basic policy or w om. 
importance he wishes to emphasize : but the majority of orders issued m a 

command, as shown by the record, are issued for or v or er ant 

signed only by the chief of staff. All such orders are binding on su or ina t 
How far a chief of staff can go in issuing orders without previous aut lori/.i 
tion or without calling them to the attention of his comman cr cpt n s u >c 
many factors, including his own qualifications, his rank, t e na ure c 
headquarters, his personal relationship with his comman er, an P r _ 
upon the personality of the commander. A chief ol sta ots no 

clerical position. In the German Army, chiels of stal were no use 

an army corps. The rank and care with which staff officers were setorted 
show in itself the wide scope of their responsibilities w ie ct • 1 
many instances undoubtedly did, result in the chief o sta as> 
command and executive responsibilities which he exerciser u 
his commander. 

“ One of his main duties was to relieve his commander of rerta^esfKjnM- 
bilities so that such commander could confine imse o 0 p a 

considered by him of major importance. It was■ o c0 “ \ whi C h took 
chief of staff to keep such commander informed o t k as _ considered 

place within the field of his command insofar at cast as *■- , ntei i f unc . 

of sufficient importance by such commander. 

tion of chiefs of staff and of all staff officers is with.ni the held of their 

activities, to prepare orders and directives w ic ticy superiors for 

and appropriate in that field and which are submitted to their superiors 


approval. 

G 
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“ As stated heretofore, the responsibility allowed a chief of staff to issue 
orders and directives in the name of his commander varied widely and his 
independent powers for exercising initiative therefore also varied widely in 
practice. The field for personal initiative as to other staff officers also varied 
w idely. That such a field did exist, however, is apparent from the testimony 
of the various defendants who held staff positions and in their testimony 
have pointed out various cases in which they modified the specific desires 
of their superiors in the interests of legality and humanity. If they were 
able to do this, the same power could be exercised for other ends and purposes 
and they were not mere transcribers of orders. 

“ Surely the staff officers of the OK.W did not hold their high ranks and 
positions and did not bask in the bright sunlight of official favour of the 
Third and Thousand Year Reich by merely impeding and annulling the 
w ishes of the Nazi masters whom they served. 

“ It over-taxes the credulity of this Tribunal to believe that Hitler or 
Keitel or Jodi, or all three of these dead men, in addition to their many 
activities as to both military matters and matters of State, were responsible 
for the details of so many orders, words spoken in conferences, and even 
speeches which were made. We are aware that many of the evil and 
inhumane acts of the last war may have originated in the minds of these 
men. But it is equally true that the evil they originated and sponsored did 
not spread to the far-flung troops of the Wehrmacht of itself. Staff officers 
were indispensable to that end and cannot escape criminal responsibility 
for their essential contribution to the final execution of such orders on the 
plea that they were complying with the orders of a superior who was more 
criminal.” 

(ix) The Criminality of Certain Orders 

The Tribunal specifically declared to be criminal certain orders, par¬ 
ticularly the following : the Commissar Order, with supplements,! 1 ) the 
Barbarossa Jurisdiction Order,! 2 ) the Commando Order,! 3 ) and the Night 
and Fog Decree.(*) 

Speaking of that part of the Barbarossa order which dispensed with court- 
martial jurisdiction over the civilian population of occupied territory,! 5 ) the 
Tribunal said: “court-martial jurisdiction of civilians is not considered 
under International Law an inherent right of a civilian population and is 
not an inherent prerogative of a military commander. The obligation 
towards civilian populations concerns their fair treatment. Court-martial 
jurisdiction of a military commander and its extent are determined by his 
superiors. It has been urged in this trial that there is no rule of International 
Law that guerillas be brought to trial before a court and that this order 
authorizing their disposition on the arbitrary decision of an officer is therefore 
not illegal. There may be some doubt that trial before a court is in fact 
required under International Law. 

!') See p. 23. 

(-> See p. 29. 

(’) See p. 34. 

(') See p. 37 The Tribunal also specifically declared criminal the order whose text 
appears on p. 38. 

( 5 ) See p. 30. 
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“ But in considering this order, it must be borne in mind that it was not 
solely applicable to guerrillas, and that it is an obligation upon an occupying 
force to provide for the fair treatment of the civilians within the occupied 
area.! 1 ) Whatever may be said as to the summary proceedings against 
cuerrillas, the allowing of such summary proceedings in the discretion of a 
junior officer, in the case of the wide variety of offences that were left open 
to him, is considered criminal. 

“ Furthermore, the fourth paragraph of Section 1 above, in its most 
favourable construction is at best ambiguous, but the logical inference to 
be drawn from this section goes further in the opinion of the Tribunal and 
provides that suspected franc-tireurs may be shot, which is also considered 
illegal. 

“ The fourth paragraph of Section I also provides for collective coercive 
measures to be applied immediately upon the order of an officer of at 4 least 
a battalion, etc., commander,’ and is considered illegal in that it places 
no limitations upon such collective actions whatsoever. 

“ For these reasons the first part of this order is considered illegal and we 
so find.” 


The Tribunal then continued : 

“ With regard to the second aspect of this order, that is the obligation 
to prosecute soldiers who commit offences against the indigenous population, 
this obligation as a matter of International Law is considered doubtful. The 
duty imposed upon a military commander is the protection of the civilian 
population. Whether this protection be assured by the prosecution of 
soldiers charged with offences against the civilian population, or whether 
it be assured by disciplinary measures or otherwise, is immaterial from an 
international standpoint. This order in this respect. . . was subject to t e 
interpretation that unwarranted acts against civilians constituted a breac 
of discipline. The illegal application of the order, therefore, rested to a 
marked extent with the commanders in the field.” Moreover, section 
of paragraph I of the order 44 left the door open for commanders-in-chiefs 
of army groups opposed to the arbitrary provisions of the order as to 
civilians, to take action to eliminate it from their areas. is t e recor 
shows none of them did.” 


The Tribunal completed its treatment of the Barbarossa Jurisdiction 
Order with the following words : 

44 This Tribunal does not hold field commanders guilty for a failure to 
properly appraise the fine distinctions of International aw* nor or ai ure 
to execute court-martial jurisdiction which ha een ta en away 10111 
them, but it does consider them criminally responsible for the transmission 
of an order that could, and from its terms would, be illegally applied where 
they have transmitted such an order without proper safeguards as to its 
application. For that failure on their part they must acc ept crimin al 

,i. 0n th . -. h „ hnnr i C ould be argued that since guerrillas also are inhabitants of 
oc^D?eS ermones mey are entitled to afair trial; in fact the weight of judicial authority 
taTb^n in favou? of requiring that all alleged war criminals or war traitors be granted 
a fair trial before execution. Regarding this question, and for the elements of the right 
to a fair trial, see Vol. V, pp. 70-81, and Vol. VI, pp. 96-104. 
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responsibility for its misapplication within subordinate units to which they 
transmitted it. And in view of the relation of this order to franc-tireurs, it 
takes the view that while commanding generals might not be able under the 
provisions of the Barbarossa Jurisdiction Order to establish courts-martial 
to try them, such commanders were nevertheless responsible, within 
the areas of their commands, for the summary execution of persons who 
were merely suspects! 1 ) or those who, from their acts, were not in fact 
franc-tireurs at all, such as the execution of the nineteen-year-old girl who 
wrote a song derogatory of the German invader of her country.” 

On the other hand, the Judgment contains the following passage in the 
course of the treatment of the responsibility of von Leeb : 

“ Leningrad was encircled and besieged. Its defenders and the civilian 
population were in great straits and it was feared the population would 
undertake to flee through the German lines. Orders were issued to use 
artillery to “ prevent any such attempt at the greatest possible distance 
from our own lines by opening fire as early as possible, so that the infantry, 
if possible, is spared shooting on civilians.’ We find this was known to and 
approved by von Leeb. Was it an unlawful order ? 

" ‘ A belligerent commander may lawfully lay siege to a place con¬ 
trolled by the enemy and endeavour by a process of isolation to cause 
its surrender. The propriety of attempting to reduce it by starvation 
is not questioned. Hence the cutting olf of every source of sustenance 
from w ithout is deemed legitimate. It is said that if the commander of a 
besieged place expels the non-combatants, in order to lessen the number 
of those who consume his stock of provisions, it is lawful, though an 
extreme measure, to drive them back, so as to hasten the surrender.’ 
(Hyde. Vol. 3, Sec. 656, pp. 1802-1803.) 

We might wish the law were otherwise, but we must administer it as 
we find it. Consequently, we hold no criminality attaches on this charge.” 

(x) Hostages and Reprisals 

As to this point, the Judgment states : 

In the Southeast Case, United States v. Wilhelm List, et al. (Case 
No. 7),(-) the Tribunal had occasion to consider at considerable length the 
law relating to hostages and reprisals. It was therein held that under 
certain very restrictive conditions and subject to certain rather extensive 
safeguards, hostages may be taken, and after a judicial finding of strict 
compliance with all pre-conditions, and as a last desperate remedy, 
hostages may even be sentenced to death. It was held further that 
similar drastic safeguards, restrictions, and judicial pre-conditions apply 
to so-called ' reprisal prisoners.’ If so inhumane a measure as the killing 
of innocent persons for offences of others, even when drastically safeguarded 
and limited, is ever permissible under any theory of International Law, 
killing without full compliance with all requirements would be murder. 

(*) From this statement it seems that, when stating that “ there may be some doubt 
that trial before a court is in fact required under international law," the Tribunal was 
speaking of some category other than “ those who were merely suspects.” (See p. 83 
and footnote (•) thereto.) 

(') See Vol. VIII, pp. 34-92. 


If killing is not permissible under any circumstances, than a killing with 
full compliance with all the mentioned prerequisites still would be murder. 

“ In the case here presented, we find it unnecessary to approve or dis¬ 
approve the conclusions of law announced in said Judgment as to the 
permissibility of such killings. In the instances of so-called hostage taking 
and killing, and the so-called reprisal killings with which we have to deal in 
this case, the safeguards and pre-conditions required to be observed by the 
Southeast Judgment were not even attempted to be met, or even suggested 
as necessary. Killings without full compliance with such pre-conditions 
are merely terror murders. If the law is in fact that hostage and reprisal 
killings are never permissible at all, then also the so-called hostage and 
reprisal killings in this case are merely terror murders.” 

(xi) Partisan Warfare 

On this point the Judgment begins : 

“ The execution of partisans as franc-tireurs is connected with the 
Barbarossa Jurisdiction Decree in that it involves the treatment of civilians 
by the occupying and invading forces. 

“ The record in this case contains much testimony, and among the 
numerous exhibits are many documents dealing with so-called partisan 
warfare. We deem it desirable to make some comment on the law relating 
thereto before considering the cases of the individual detendants. 

“ Articles 1 and 2 of the Annex to the Hague Convention are as follows : 

* Article 1 

‘ The laws, rights, and duties of war apply not only to armies, but 
also to militia and volunteer corps fulfilling the following conditions : 

‘ (1) To be commanded by a person responsible for his subordinates: 

‘ (2) To have a fixed distinctive emblem recognizable at a distance ; 

‘ (3) To carry arms openly ; and 

' (4) To conduct their operations in accordance with the laws and 
customs of war. 

‘ In countries where militia or volunteer corps constitute the army, 
or form part of it, they are included under the denomination army. 

* Article 2 

‘ The inhabitants of a territory which has not been occupied, who, 
on the approach of the enemy, spontaneously take up arms to resist 
the invading troops without having had time to organize themselves 
in accordance with Article 1, shall be regarded as belligerents if they 
carry arms openly and if they respect the law s and customs of war. 

“ A failure to meet these requirements deprives one so failing on capture 
of a prisoner-of-war status. 

“ We have a strong suspicion from the record in this case that anti- 
partisan warfare was used by the German Reich as a pretext for the exter¬ 
mination of many thousands of innocent persons. 
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The Tribunal ruled that an order reading: “ Every civilian who impedes 
or incites others to impede the German Wehrmacht is also to be considered 
a guerrilla (for instance : instigators, persons who distribute leaflets, non- 
observance of German orders, arsonists, destroying of road signs, supplies, 
etc.),” clearly opened the way for “ arbitrary and blood implementation.*’ 
The Judgment continued : “ Those falling into the various classifications 
were summarily executed as partisans, and so classified in the reports. There 
is no warrant in the Rules of War or in International Law for dealing with 
such persons as franc-tireurs, guerillas, or bandits. Red Army soldiers in 
uniform were in some instances shot as so-called partisans. There is, of 
course, no warrant in International Law for such action.” 

The Tribunal pointed out that the executions of “ ‘partisan suspects’ 
were a regular routine, and their executions were reported along with 
those of the so-called partisans.” It expressed the following view on such 
executions : 

“ Suspicion is a state of mind of the accuser and not a state of mind or 
an act by the one accused. It is a monstrous proposition containing the 
very essence of license that the state of mind of the accuser shall be the 
determining factor, in the absence of evidence of guilt, whether the accused 
shall or shall not be summarily executed. But it is said that when those 
accused were captured they were interrogated and some were not executed, 
but released or sent to prison camps. But this is no defence, for it does not 
necessarily mean that those who were executed as suspects had been found 
guilty even by the informal interrogation by an officer, but only that the 
interrogator had not had his suspicion that thev were guilty removed, so, 
under the order, they, being still suspected, were executed. This does not 
amount to even the minimum of judicial protection required before an 
execution. 

The classification of the victims in the numerous reports in the record 
as partisan suspects is a natural and proper one to be made under the order 
for execution on mere suspicion of partisan activity. If, as defendants have 
contended, no suspects were executed uniil they were lawfully found and 
adjudged to be guilty, there was no need whatsoever for the distinction 
made in the classification. We find from the evidence that there were great 
numbers of persons executed in the areas of various of these defendants, 
who, under no stretch of the imagination were franc-tireurs , and great 
numbers of others executed solely on suspicion, without any proof or lawful 
determination that they were in fact guilty of the offences of which they 
were suspected. The orders to execute such persons and mere suspects on 
suspicion only and without proof, were criminal on their face. Executions 
pursuant thereto were criminal. Those who gave or passed down such 
orders must bear criminal responsibility for passing them down and for 
their implementation by the units subordinate to them.” 

(xii) The Interpretation and Applicability of the Hague and Geneva Conventions 

The Tribunal pointed out that: “ Another question of general interest 
in this case concerns the applicability of the Hague Convention and the 
Geneva Convention as between Germany and Russia.” The Judgment 
continues : In determining the applicability of the Hague Convention, it 
must be borne in mind, first, that Russia ratified this Convention, but 
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Bulgaria and Italy did not. The binding effect of the Hague Convention 
upon Germany was considered by the 1MT in the trial against Goering, 
et al. On page 253 of that Judgment, it is stated : 

4 But it is argued that the Hague Convention does not apply in this 
case, because of the “ general participation ” clause in Article 2 of the 
Hague Convention of 1907. That clause provided : 

‘The provisions contained in the regulations (Rules of Land 
Warfare) referred to in Article I as well as in the present Convention, 
do not apply except between contracting Powers, and then only if all 
the belligerents are parties to the Convention.’ 

4 Several of the belligerents in the recent war were not parties to this 
Convention. 

4 In the opinion of the Tribunal it is not necessary to decide this 
question. The rules of land warfare expressed in the Convention 
undoubtedly represented an advance over existing International Law 
at the time of their adoption. But the Convention expressly stated 
that it was an attempt “ to revise the general laws and customs of war," 
which it thus recognized to be then existing, but by 1939 these rules laid 
down in the Convention were recognized by all civilized nations, and 
were regarded as being declaratory of the laws and customs of war 
which are referred to in Article 6 (b) of the Charter.’ 


44 It is apparent from the above quotation that the view adopted by the 
1MT in that case as to the Hague Conventions was that they were declaratory 
of existing International Law, and therefore binding upon Germany. In 
this connection it is further pointed out that the defence in this case, 
particularly as regards partisan warfare, primarily is based upon the fact 
that partisans could be shot or hanged since under the Hague Convention 
they were not lawful belligerents. The defence can hardly contend that 
Germany was in a position to sort out as binding on her only those pro¬ 
visions of these Conventions which suited her own purposes. Like the 
IMT, we do not feel called upon in this case to determine whether or not 
the Hague Conventions were binding upon Germany as an international 
agreement. We adopt the principle outlined in that case to the effect that 
in substance these provisions were binding as declaratory of International 
Law.” 


Of the applicability of the Geneva Convention, the Tribunal said that: 
44 It is to be borne in mind that Russia was not a signatory Power to this 
Convention. There is evidence in this case derived from a divisional order 
of a German division that Russia had signified her intention to be so bound. 
However, there is no authoritative document in this record upon wh,ch *° 
base such a conclusion. In the case of Goering, et a a ove ci e , e 
IMT, on page 232, stated as follows: 

4 The argument in defence of the charge with regard to the murder 
and ill-treatment of Soviet prisoners of war, that the y.S.S-R. "as not 
a party to the Geneva Convention, is quite without foundation. On 
15th September, 1941 , Admiral Canaris protested against the regulations 
for the treatment of Soviet prisoners of war. signed by General Remecke 
on 8th September, 1941. He then stated . 
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“ The Geneva Convention for the treatment of prisoners of war is 
nol binding in the relationship between Germany and the U.S.S.R. 
Therefore only tne principles of general International Law on the 
treatment of prisoners of war apply. Since the eighteenth century 
these have gradually been established along the lines that war cap¬ 
tivity is neither revenge nor punishment, but solely protective custody, 
the only purpose of which is to prevent the prisoners of war from 
further participation in the war. This principle was developed in 
accordance with the view held by all armies that it is contrary to 
military tradition to kill or injure helpless people . . The decrees 
for the treatment of Soviet prisoners of war enclosed are based on a 
fundamentally different viewpoint.” 

Article 6 (b) of the Charter provides that “ ill-treatment ... of 
civilian population of or in occupied territory . . . killing of hostages 
. . . wanton destruction of cities, towns, or villages ” shall be a war 
crime. In the main, these provisions are merely declaratory of the 
existing laws of war as expressed by the Hague Convention, Article 46, 
which stated : “ Family honour and rights, the lives of persons and 
private property, as well as religious convictions and practice, must 
be respected.” ’ 

" 11 wou,d appear front the above quotation that that Tribunal accepted 
as International Law' the statement of Admiral Canaris to the effect that the 
Geneva Convention was not binding as between Germany and Russia as 
a contractual agreement, but that the general principles of International 
Law as outlined in those Conventions were applicable. In other words, it 
would appear that the IMT in the case above cited, followed the same lines 
ol thought with regard to the Geneva Convention as with respect to the 
Hague Convention to the effect that they were binding insofar as they were 
in substance an expression of International Law as accepted by the civilized 
nations of the world, and this Tribunal adopts this viewpoint.” 

The Tribunal next dealt with two points ol interpretation as follows : 

” One serious question that confronts us arises as to the use of prisoners 
ol war for the construction of fortifications. It is pointed out that the Hague 
Convention specifically prohibited the use of prisoners of war for any work 
in connection with the operations of war, whereas the later Geneva Conven¬ 
tions provided that there shall be no direct connection with the operations 
of war. This situation is further complicated by the fact that when the 
proposal was made to definitely specify the exclusion of the building of 
fortifications, objection was made before the conference to that limitation, 
and such definite exclusion of the use of prisoners, was not adopted. It is 
no defence in the view of this Tribunal to assert that international crimes 
were committed by an adversary, but as evidence given to the interpretation 
of what constituted accepted use of prisoners of war under International 
Law, such evidence is iiertinent. At any rate, it appears that the illegality 
of such use was by no means clear. The use of prisoners of war in the 
construction of fortifications is a charge directed against the field com¬ 
manders on trial here. This Tribunal is of the opinion that in view of the 
uncertainty of International Law as to this matter, orders providing for 
such use from superior authorities, not involving the use of prisoners of war 


,n dangerous areas, were not criminal upon their face, but a matter which a 
held commander had the right to assume was properly determined by the 
legal authorities upon higher levels. 


• Another charge against the field commanders in this case is that of 
sending prisoners of war to the Reich for use in the armament industry. 
The term * for the armament industry - appears in numerous documents. 
While there is some question as to the interpretation of this term, it would 
mnear that it was used to cover the manufacture of arms and munitions, 
h was nevertheless legal for field commanders to transfer prisoners of war 
to the Reich and thereafter their control of such prisoners terminated. 
Communications and orders specifying that their use was desired by the 
ornament industry, or that prisoners were transmitted for the armament 
industry are not in fact binding as to their ultimate use. Their use sub¬ 
sequent to transfer was a matter over which the field commander had no 
control. Russian prisoners of war were in fact used tor many Purposes 
outside the armament industry. Mere statements of this kind cannot be 
said to furnish irrefutable proof against the defendants for the illegal use of 
prisoners of war whom they transferred. In any event, it a defendant is to 
be held accountable for transmitting prisoners of war to the armament 
industry, the evidence would have to establish that prisoners of war shipped 
from his area were in fact so used. 


" Therefore, as to the field commanders in this case, il: is our opinion that, 

upon the evidence, responsibility cannot be fixed upon the held commanders 
. r __..mr m armament inflUMr\. 


The Tribunal then returned to the question of the declaratory character 
of the Hague and Geneva Conventions. 

“ In stating that the Hague and Geneva Conventionsi express; ac«pted 
usages and customs of war, .t must be noted that certain detailedpro™ 
pertaining to the care and treatment of prisoners of war can hardly beo 
designated. Such details it is believed could be binding only by * rnauon^ 
agreement. But since the violation of these provision is not ' nssue ‘" th 
case, we make no comment thereon, other than to j ; 

is in no way based on the violation of such provisions as to Russian pr.s 

of war. 

” Most of the prohibitions of both the Hague and Conventions, 

considered in substance, are cleany an cxpressio defendants on trial 

civilized nations and binding upon Germany These concern (1) the 

before us in the conduct of the 

treatment of prisoners of war , (2) the tr therein and (3) the 

territories and spoliation Convention, were 

treatment of Red Army soldiers who, 
lawful belligerents. 

” We cite in this category the following rules from the Hague Rules of 
Land Warfare: 
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“ Article 4: 

‘ Prisoners of war are in the power of the hostile Government, but 
not of the individuals or corps who capture them. 

‘ They must be humanely treated . . . ’ 

“ That part of Article 6 which provides : 

‘ . The tasks shall not be excessive 

“ That part of Article 8 which provides : 

‘ . Escaped prisoners who are retaken before being able to rejoin 

their own army or before leaving the territory occupied by the army 
which captured them are liable to disciplinary punishment. 

Prisoners who, after succeeding in escaping, are again taken 
prisoners, are not liable to any punishment on account of the previous 
night. 


From the Geneva Convention : 

" That part of Article 2 w hich provides : 

V ", T , he - V must at al1 l 'mes be humanely treated and protected, 
particularly against acts of violence, insults, and public curiosity . . 

That part of Article 3 which provides : 

‘ Prisoners of war have the right to have their person and their honour 
respected. Women shall be treated with all the regard due to their 


“ Article 4, which provides : 

The power detaining prisoners of war is bound to provide for their 
maintenance. 

* Difference in treatment among prisoners is lawful only when it is 
based on the military rank, state of physical or mental health, 
professional qualifications, or sex of those who profit thereby.’ 

That part of Article 7 w hich provides : 

‘ Prisoners of war shall be evacuated within the shortest possible 
period after their capture, to depots located in a region far enough 
trom the zone of combat for them to be out of danger 

Those parts of Article 9 which provide that: 

. . . Prisoners captured in unhealthful regions or where the climate 
is injurious for persons coming from temperate regions, shall be trans- 
ported, as soon as possible, to a more favourable climate ’ • 
and that: * 

- . No prisoner may, at any time, be sent into a region where he 
might be exposed to the fire of the combat zone, nor used to give 
protection from bombardment to certain points or certain regions by 
his presence. e J 

“ That part of Article 10 which provides : 

all n P n«ihi erS 0fWar sha, ‘^ lod 6 ed in buildings or in barracks affording 
all possible guarantees of hygiene and healthfulness . . 
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“ Those parts of Article 11 which provide : 

* The food ration of prisoners of war shall be equal in quantity and 

quality to that of troops at base camps . . 
and that: 

‘. . . A sufficiency of potable water shall be furnished them . . 

•’ That part of Article 12 which provides that: 

‘ Clothing, linen, and footwear shall be furnished prisoners of war by 
the detaining Power . . 

•• That part of Article 13 which provides : 

* Belligerents shall be bound to take all sanitary measures necessary 
to assure the cleanliness and healthfulness of camps and to prevent 
epidemics . . .* 

“ Article 25: 

* Unless the conduct of military operations so requires, sick and 
wounded prisoners of war shall not be transferred as long as their 
recovery might be endangered by the trip. 


“ Article 29: 

‘ No prisoner of war may be employed at labours for which he is 
physically unfit.’ 

“ That part of Article 32 which provides : 

• it is forbidden to use prisoners of war at unhealthful or dangerous 
work . . 

“ That part of Article 46 which provides: 

\ . . Any corporal punishment, any imprisonment in quarters w,th ; 
out daylight and, in general, any form of cruelty, is forbidden . . . 

“ Article 50, which provides : 

‘ Escaped prisoners of war who are retaken before being ahk.o 
rejoin their own army or to leave the territory oeeupt 
which captured them shall be liable only to disciplinary punishment. 

' Prisoners who, after 

to any pantshmen, on 

account of their previous flight. 

“ That part of Article 56 which provides : 

‘In no case may prisoners of war be transferred to pen.tenUary 
establishments (prison, penitentiaries, convict prisons, etc.) 
undergo disciplinary punishment . . • 

“ Under these provisions certain accepted J^^otecfthose 

Law are clearly sta » ed - Among those a PP><ea ^ ancc of isoners 0 f war. 
provisions concerning the proper care anu w»liti«-s an j employ- 

Also the provisions prohibiting .l»r J«.n dt = 
ment, and in this connection it should oe p 







92 


THF GERMAN HIGH COMMAND TRIAL 


use by combat troops in combat areas for the construction of field fortifi 
cations and otherwise to constitute dangerous employment under the 
conditions of modern war. Under those provisions it is also apparent that 
the execution of prisoners of war for attempts to escape was illeeal and 
criminal. 6 

- Also, it is the opinion of this Tribunal that orders which provided for 
the turning over of prisoners of war to the SD. a civilian organization 
' ierun al1 accountability for them is shown by the evidence to have been 
lost, constituted a criminal act, particularly when from the surrounding 
circumstances and published orders, it must have been suspected or known 
that the ultimate fate of such prisoners of war was elimination by this 
murderous organization.” y 

The Judgment contains the following paragraphs concerning the 
compulsory use of civilian labour: 8 

• Concerning the compulsory use of the civilian population, spoliation 
5 , ™ Slatl0 " within occupied areas, the following provisions of the 
Hague Convention are likewise cited as applicable in this case : 

‘ Article 43 : 

l be A dUth f T y 0f lhc le ® Uimate Power having in fact passed into 
the hands of the occupant, the latter shall take all the measures in his 
power to restore, and ensure, as far as possible, public order and safety. 

country SPeCtm8 ’ U " ^ absolute| y Prevented, the laws in force in the 
‘ Article 46 : 

a ;:r:! y r h r° Ur and nghtS ’ 10 i,ves of P«™ns. and private property, 
as well as religious convictions and practice, must be respected. 

‘ Article 47 : 

‘ Pillage is formally forbidden. 

‘ Article 49 : 

‘If, in addition to the taxes mentioned in the above Article the 
occupant levies other money contributions in the occupied territory 

:K= ne5ds ° f ,he -5-—s 

‘ Article 50 : 

the !!„ 8 |T al P enall >- pecuniary or otherwise, shall be inflicted upon 

annX rT hT” 1 , ° f the aCtS ° f individuals wb ich they 
cannot be regarded as jointly and severally responsible.’ 

" That P art of Article 52 which reads as follows : 

m'„S£ nS n'u d Und SCrvice sha “ not be demanded from 
oc uln T°h r inhabitants except for the needs of the army of 

count™ TnH T f Cy c bC m P ro P orlion to the resources of the 
ob icanon f i T a natUrC 3S n0t l ° involve the '"habitants in the 
country E part miHtar y °^ons against their own 
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That part of Article 53 which reads as follows: 

• \ n army of occupation can only take possession of cash, funds, 
,, n d realizable securities which are strictly the properly of the State, 
depots of arms, means of transport, stores and supplies, and. generally, 
all movable property belonging to the State which may be used for 
military operations . . .’ 

“ Under the Articles above quoted, it is apparent that the compulsory 
labour of the civilian population for the purpose of carrying out military 
operations against their own country was illegal. 

“ Under the same Articles, the compulsory recruitment from the 
population of an occupied country for labour in the Reich was illegal.’V) 

It was pointed out, however, by the Tribunal that ‘ the doctrine ot 
military necessity has been widely urged. In the various treatises on 
International Law there has been much discussion on this question. It has 
been the viewpoint of many German writers and to a certain extent has 
been contended in this case that military necessity includes the right to do 
anything that contributes to the winning ot a war. 


The Tribunal expressed itself as follows : 

“ We content ourselves on this subject with stating that such a view 
would eliminate all humanity and decency and all law from the conduct of 
war and it is a contention which this Tribunal repudiates as contrary to t e 
accepted usages of civilized nations. Nor does military necessity justi y 
the compulsory recruitment of labour from an occupied territory oil er or 
use in military operations or for transfer to the Reich, nor does it justny 
the seizure of property or goods beyond that which is necessary or t k use 
of the army of occupation. Looting and spoliation are none the ess amiina 
in that they were conducted, not by individuals, but by the army an in¬ 
state. 


“ The devastation prohibited by the Hague Rules and the usages o ' 
is that not warranted by military necessity. This rule is clear 
the factual determination as to what constitutes military necessity is <■ i • 
Defendants in this case were in many instances in retreat un er a ‘ - 
conditions wherein their commands were in serious danger o < - in £ L 
Under such circumstances, a commander must necessari y '™_ 1 

decisions to meet the particular situation of his comman . t- e. 


(') Elsewhere, in dealing with Reinhardt's resp0 ™^''^sJ of civilians 1 a'eainsl their 
is no international law that permits the deportation or t . eilher within the 

wiU for other than on reasonable requisitions for the of SS o f the occupying 

area of the army or after deportation to rear areas or to I^he homely o r 

power. This is the holding of the I.M.T. jt.dgnK-nt, and this. onsiMen.iy na ^ 

holding of all the Nuremberg Tribunals. . . . T heI | f lhc ; were forced to labour 

use of civilians in such manner by an occupying >oree. -■ or exlra privileges, 

against their will, it matters not whether they were give punishment and not 

for such matters could be considered, if at all, ™'^Ke mXs ease establishes 

as a defence to the crime.” Of Holl.dt, it was said. defendant's command 

without question the illegal use of civilian labour by un . ant) involved the use 

with his knowledge and consent. This labour was n • international law.” 

of civilians in the construction of field foruhc ” ;( ^no civ'fians see also Vol. VII, 
Regarding the deportation and slave labour as an o fe ^ a ® opcrtv ng h( S . see Vol. IX, 
pp. 53-8. On the question of war crimes committed against t ioy > 

PP- 39-43, and Vol. X. pp. 159-66. 
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of latitude must be accorded to him under such circumstances. What 
constitutes devastation beyond military necessity in these situations requires 
detailed proof of an operational and tactical nature. We do not feel that 
in this case the proof is ample to establish the guilt of any defendant herein 
on this charge.” 

The Tribunal then made the following remark : 

“ Concerning the treatment of Red Army soldiers, the Hague Conventions 
provide: . 

‘ Article 1 

’ The laws, rights, and duties of war apply not only to armies, but 

also to militia and volunteer corps fulfilling the following conditions: 

(1) To be commanded by a person responsible for his subordinates ; 

(2) To have a fixed distinctive emblem recognizable at a distance ; 

(3) To carry arms openly ; and 

(4) To conduct their operations in accordance with the laws and 
customs of war. 

In countries where militia or volunteer corps constitute the army, 

or form part of it. they are included under the denomination “ army 

“ This Article defines what constitutes a lawful belligerent^ 1 ) Orders to 
the effect that Red Army soldiers who did not turn themselves over to the 
German authorities would suffer penalty of being treated as guerrillas, and 
similar orders, and the execution of Red Army soldiers thereunder, are in 
contravention of the rights of lawful belligerents and contrary to International 
Law. 

It has been stated in this case that American occupational commanders 
issued similar orders. This Tribunal is not here to try Allied occupational 
commanders but it should be pointed out that subsequent to the uncon¬ 
ditional surrender of Germanv, she has had no lawful belligerents in the 
field.” 

(xiii) The Findings on Counts II and III 

The findings of the Tribunal as to von Leeb were as follows : 

For the reasons above stated we find this defendant guilty under 
Count 111 of the Indictment for criminal responsibility in connection with 
the transmittal and application of the Barbarossa Jurisdiction Order. 
I nder Control Council Law No. 10 it is provided that superior orders do 
not constitute a defence but may be considered in mitigation of an offence. 

We believe that there is much to be said for the defendant von Leeb 
by way of mitigation. He was not a friend or follower of the Nazi Party 
or its ideology. He was a soldier and engaged in a stupendous campaign 
with responsibility for hundreds of thousands of soldiers, and a large 
indigenous population spread over a vast area. It is not without significance 
that no criminal order has been introduced in evidence which bears his 
signature or the stamp of his approval. 

(‘f Regarding the status of belligerent, see also Vol. V, pp. 27-30. 
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“ We find on the evidence in the record, and for the reasons above stated, 
the defendant is guilty under Count III of the Indictment, and not guilty 
under Count II thereof.” 

Sperrle and Schniewind were found not guilty under Counts II and III. 

Von Kuechler, Hoth, Reinhardt, von Salmuth, Hollidt. von Roques, 
Rienecke, Warlimont, Woehler and Lehmann were found guilty under 
Counts II and III. 

(xiv) The Sentences 

The Tribunal, before meting out sentence, said that: " Each defendant 
receiving a sentence for a term of years shall receive credit upon the sentence 
imposed upon him for such a period or periods of time as he has been in 
confinement, whether as a prisoner of war or otherw ise, since 7th May, 1945.” 

The sentences passed upon the accused found guilty were as follows : 

To life imprisonment: Hermann Reinecke and Walter Warlimont. 

To twenty years’ imprisonment: Georg Karl Friedrich Wilhelm von 
Kuechler, Hans von Salmuth and Karl von Roques. 

To fifteen years’ imprisonment: Hermann Hoth and Hans Reinhardt. 

To eight years’ imprisonment: Otto Woehler. 

To seven years’ imprisonment: Rudolf Lehmann. 

To five years' imprisonment : Karl Hollidt, and 

To three years’ imprisonment: Wilhelm von Leeb. 

At the time of going to press these sentences had not been confirmed. 


(xv) A Defence Motion 

After the passing of sentences one of the Defence Counsel rose and spoke 
as follows: 

“ Your Honours, on behalf of the entire defence, I should like to make a 
brief statement. The defence has ascertained .hat the judgment just 
pronounced is in contradiction with the decisions of other military tribunals 
in Nuremberg with respect to basic and important legal points. In 
accordance with Ordinance No. Xl,(‘) the defence asks the military tribunals 
to make a decision on that point by calling plenary session of all Tribunals. 
The substantiation of this motion will be handed in later in view of the time 
period allowed in that Ordinance. 

On the following day the President of the Tribunal ruled on this motion: 

” The Tribunal considered the judgments of other tribunals heretofore 
rendered in arriving at the judgment in this case and is of the opinion there 
is no conflict with them and does not desire to hear argument on the motion. 
Accordingly, the motion for a plenary session filed on behalf of all of the 
defendants is overruled without prejudice to such further rights in the matter 
as defendants may have.’T’) 


(*) See Vol. IX, pp. 58-9. 

( ! ) This finding illustrates the comment made in the notes to the Flick Report (in Vol. IX, 
p 591 t hat “ the convening of a joint session is within the discretion of the presiding 
judge and it is not obligatory that a joint session should be held upon a motion being 
received from Counsel." 
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B. NOTES ON THE CASE 

1. THE PROTECTION Ol PRISONERS OF WAR 

A glance at the contents of the Judgment delivered in this, the High 
Command Trial, will reveal that a considerable number of separate legal 
matters were dealt with by the Tribunal. Its treatment of some of these 
questions does not break any fresh ground, and calls for no more than 
footnote cross-reference to material contained in earlier volumes in this 
series. The words of the Judgment on the protection of prisoners of war, 
however, are among these which call for more extended comment. 

The Tribunal substantially adopted the opinion of the International 
Military Tribunal that the Hague Convention No. IV of 1907 had by 1939 
become recognized as being merely declaratory of existing International 
Law, and that its provisions bound all belligerents irrespective of signature 
and despite the “ general participation ” clause.! 1 ) 

Any attempt to make an identical approach to the Geneva Prisoners of 
War Convention of I929( 2 ) meets, however, w ith the possible objection, which 
the Tribunal recognized.! 3 ) that it contained “ certain detailed provisions 
pertaining to the care and treatment of prisoners of war,” which can hardly 
be regarded as merely expressing accepted usages and customs of war. The 
I ribunal, faced with this problem, was not content to declare, as it did, 
that the Convention was binding in so far as it was “ in substance an 
expression ot International Law as accepted by the civilized nations of the 
world, ( 4 ) but went further and cited a number of articles therefrom! 5 ) 
which it regarded as definitely being “an expression of the accepted views 
of civilized nations and binding upon Germany and the defendants on trial 
before us in the conduct of the war against Russia.”!®) 

Counsel for von Salmuth had submitted in his closing speech that: 

According to the 1MT Judgment only the principles of general 
International Law, namely of International Common Law, and not the 
Geneva Convention, are applicable to Russian prisoners of war. It remains 
to be ascertained what this common law constitutes. Common law is that 
law which is in keeping with the conscience of the civilized world and which 
look root in the minds of all fair-minded men. That means, however, that 
C ommon Law is composed of the requirements of humanity. A violation 
of Common Law must outrage the conscience of a fair-minded person. 
That is the case with considerable and serious offences against humanity, 
for instance murder and ill-treatment of prisoners of war.” 

It "'ll seen that most of the provisions of the Geneva Convention 
which the Tribunal regarded as being merely declaratory of customary 
International Law did in fact provide against acts of obvious ill-treatment 


(') See pp. 86-87. 

I*) The problem here is one of applicability of ihe provisions of the Convention to non- 
signatories, no general participation " clause being involved 
r) See p. 89. 

< 4 ) See p. 88. * 

i,. < ,!i.i nd J r0m the , Ha , guc Convention, indicating that the Tribunal did not regard the 
. r , 3s being completely a codification of recognized usage 
!*) See pp. 90-1. 
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or neglect of prisoners of war. In rather a special category is Article 50, 
relating to the lenient punishment of prisoners of war for attempting to 
escape, which in effect recognized that prisoners of war must necessarily 
desire escape and feel under a duty to attempt it, if the opportunity presents 
itself. 


The Tribunal expressed opinions upon certain questions of detail in the 
field of the protection of prisoners of war and these receive treatment in 
the following paragraphs : 

(i) In his closing speech. Counsel for von Salmuth maintained : 

“ Article 6 of the Hague Rules for Land Warfare prohibits any employment 
of prisoners of war on work connected with military operations. Thi^ 
prohibition, as already shown by the first World War, was too far-reaching. 
Observance of this excessive demand was impossible, since in the switch¬ 
over of the entire economy to meet the requirements of war there remained 
hardly any work which could in no way increase the power of resistance of 
the detaining State. After several interim solutions, the Geneva Convention 
of 1929 therefore prohibited only such work as was directly connected with 
military operations. This modification is no more than an inadequate 
emergency-solution of the problem. 


” The dividing line between whether work is directly or indirectly con¬ 
nected with military operations is debatable. The more the conduct ol war 
develops towards total war the more intensive will be the penetration of rear 
area districts and the homeland by the progressive methods of war, and the 
more difficult it will become to distinguish whether work is directly or 
indirectly connected with military operations. Of more importance than 
whether a certain kind of work is indirectly or directly connected with 
military operations is therefore, in the opinion of professors of International 
Law, Oppenheim-Lauterpacht. Scheidl and other authors, the distinction 
between work aimed at annihilating soldiers or civilians of the prisoners' 
homeland and work which merely serves to protect the members of the 
detaining State from destruction.! 1 ) It is therefore fundamental to dis¬ 
tinguish between work serving purposes of aggression and work serving 
purposes of defence. Prisoners of war cannot be expected to take part in 
aggressive operations against their own country. On the other hand it is 
not unethical if they are required to assist in defensive works. The con¬ 
struction of field positions and fortifications will always serve the purpose of 
defence. 


(') The Sixth Edition (Revised) of Oppenheim-Lauterpacht, International Law. Vol. II. 
n 298 stated : “ As to prohibited work Article 31 lays down as follows : Work done 
bv prisoners of war shall have no direct connection with the operations of the war. In 
particular it is forbidden to employ prisoners in the manufacture or transport ol arms 
destined for the combatant units.’ These prohibitions arc not altogether free ol ambiguity. 

The term ‘ direct connection ’ is not limited to work done in the lighting zone. Eor 
according to other provisions of the Convention—Articles 7 and 9- prisoners ought as a 
rule to & placed outside the lighting zone. But docs it cover the digging of trenches 
and building of fortifications in places removed from the military operations ? It wil 
also be noted that Article 31 probably docs not exclude the manufacture ol war material 
other than amis and munitions, provided again that it has no direct connection with 
military operations. The question w hether prisoners of war can be compelled to construct 
fortifications and the like is just as much controverted as the question whether enemy 
civilians can be torced to do such work. 


H 
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ii.h prohibited in Article 31 of the. Geneva Convention. A 
Rumanian Delegation at the Conferences on the Geneva 
■nil."-, pr ntiled for the insertion of the following words in Article 31 
•• :.i !. under prohibited works: ‘work in connection with trenches 

, i irun. iitonv' This motion, however, was rejected by the conference. 
... ' . proved that these defensive works were regarded as admissible 
in i ii.irti-ipating in the conference. 

i he Sonets, as already mentioned, constantly employed German 
f ir for the construction of field posts in the front lines and in 
lea. Therefore, according to the principle of adaptation to the 
K • i i labour-allocation of German prisoners of war, it was possible to 
empi >> Russian prisoners of war in the construction of field posts as far as 
- v « k did not expose the prisoners of war to enemy action.” 

!’• '-sihly having ihes: arguments in mind, the Tribunal held that " in view 
' the uncertainty of International Law as to ” the question of the “ use of 
prisoners of war in the construction of fortifications,” “ orders providing 
for such use from superior authorities, not involving the use of prisoners of 
>tur in dangerous areas, were not criminal upon their face but a matter which 
a held commander had the right to assume were properly determined by the 
g.ii authorities upon higher levels."! 1 ) The Tribunal did not declare that 
vuch orders would in no possible circumstances be illegal but simply that 
1 hex. were not obviously legal, and ii would appear that the Tribunal here 
applied a special rule as to superior orders which differs from the general 
•ule(-) in that the orders in question, being not obviously illegal, would 
constitute a complete defence and not simply a circumstance which may be 
argued in mitigation of punishment. 

in) Proof of obvious illegality would lie in the danger to which the 
prisoners were exposed ; among those provisions of the Hague and Geneva 
( onventions w Inch the T ribunal regarded as merely declaratory of customary 
International Lavc ! ) appeared some "prohibiting their use in dangerous 
localities and employment." The Tribunal continued: “We consider 
iheir um.- by combat troops in combat areas for the construction of field 
tonifications and otherwise to constitute dangerous employment under the 
conditions ol modern war." Elsewhere, quoting evidence showing that 
‘ l ' cr '’ h 'vl been used for mine-clearing, for " billet and field fortifications 
i.d in supply unit-, the Tribunal said : " We do not find all of the above 
'v - of prisoners of war criminal. To use them for field fortifications, 
>. ng ammunition, for mine clearing, and any other work that is dangerous 
' clearly prohibited by International Law and constitutes a war crime. 

1 . uc ding with Hoth s responsibility the Tribunal again stressed its require- 
. 'hat danger to prisoners should be proved : “ The use of prisoners ol 
' r 10 1 ’ ld ammunition was contrary to International Law. We have 
m *hc opinion discussed what work is or is not permissible u r 
• ol war. We cannot say that the evidence shows as to Hoth. 
* or ! J 1C fhatter of loading ammunition, a use of prisoners of war that 
unlawful. Tor it docs not appear that any of it was done at the front or 

( * \ W r\r» WV 
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in a dangerous location. Similarly, of Hollidt it was said : “ When the 
defendant was in command of the Armeeabteilung Hollidt in the 
6th Army ... he was in the course of retreat which covered some 1,500 
kilometres, and his army was in a difficult and deplorable condition at 
various periods during this retreat, and he defended his use of prisoners of 
war to some extent upon the exigencies of the situation which confronted 
him. This constitutes no legal defence but is only in mitigation. From the 
factual point of view that the defendant was in retreat and subject to heavy, 
unexpected attacks it is evident that the employment of prisoners of war in 
constructing field fortifications and for labour with combat units necessarily 
put them in a position of greater danger than the same use would have 
subjected them to on a more stable front. 

“ The evidence in this case shows that over a wide period of time prisoners 
of war were used in the combat zone for the construction of field fortifications 
by units subordinate to him which could only have been done with his 
know ledge and approval. Reports show that prisoners of war were in fact 
killed and injured by an attack from enemy mortars. 

“ We can only find from the evidence that prisoners of war were used 
under the defendant in hazardous work with the knowledge and approval of 
the defendant and that he is criminally responsible therefor.” 

In the Milch Trial the criterion used to determine the criminality or 
otherwise of the use of prisoners of war was the connection or otherwise 
between their work and “ the operations of war ” ; Article 31 of the Geneva 
Prisoncrs-of-War Convention was quoted in this connection : 

“ Article 31. Work done by prisoners of war shall have no direct 
connection w ith the operations of the war. In particular, it is forbidden 
to employ prisoners in the manufacture or transport of arms or munitions 
of any kind, or on the transport of material destined for combatant units. 

“ In the event of violation of the provisions of the preceding para¬ 
graph, prisoners are at liberty, after performing or commencing to 
perform the order, to have their complaints presented through the 
intermediary of the prisoners’ representatives whose functions arc 
described in Articles 43 and 44, or, in the absence of a prisoners’ 
representative, through the intermediary of the representatives of the 
protecting Power."(’) 

In the trial of Tanabe Koshiro by a Netherlands Temporary Court Martial 
at Macassar.t 2 ) the court was called upon to decide not only whether 
prisoners of war had been unnecessarily exposed to danger but also whether 
such prisoners had been employed in war work. The court had no hesitation 
in applying two tests (exposure to danger and connection with war work) to 
the relevant facts and specifically found that the building of ammunition 

(*) See Vol. VII, pp. 43 and 47. The Tribunal, acting in the High Command Trial, had 
no hesitation in apply ing the rule expressed in Article 31 to the manulacture ot arms by 
prisoners of war : “ This and other evidence in this case,” it said, “ clearly establishes the 
illegal use of French prisoners of war in the manufacture of arms and munitions and the 
defendant's (Reinecke's) knowledge thereof.” It was the use of prisoners of war on the 
construction of fortificauons which the Tribunal appears to have been reluctant to declare 
invariably criminal. 

(»> Sec Vol. XI, pp. 1-4. 
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durrns or . pots constituted “ work connected with the operations of 
, , . V A the notes to the report on that trial point out, conventional 
: r ,...... Law has specifically provided for the possible application of 

;;. r test, viti'.e Article 6 of the Hague Regulations and Article 31 of the 
i r i Contention refer to " connection with the operations of the war ” 
A \r clc 7 of the latter to exposing prisoners of war to danger. (The 
. neral rr.'hihition contained in Article 7 would of course cover the use of 
prisoners of war on dangerous work.) 

In j,c 1.0. Ftirhen Trial the Tribunal pointed out that the use of prisoners 
of w; * in war operations and in work having a direct relation to such 
operations was prohibited by the Geneva Convention.(-) The Judgment 
delivered in the Krupp Trial cited the first paragraph of Article 31 of the 
Geneva Convention (and Article 6 of the Hague Convention) among a 
number of Articles from the Hague and Geneva Conventions and said that 
" practically every one of the foregoing provisions were violated in the 
Krupp enterprises.'"( ‘I 

Neither did the International Military Tribunal see reason for not 
applying Article 31 of the Geneva Convention, although it should be added 
that the element of danger was also referred to when the Tribunal dealt 
specifically with, inter alia , the digging of trenches, which w'ould fall within 
the category of fortifications : 

“ Manx of the prisoners of war were assigned to work directly related to 
military operations, in violation of Article 31 of the Geneva Convention. 
They were put to work in munition factories and even made to load bombers, 
to carry ammunition and to dig trenches, often under the most hazardous 
conditions.”( 4 ) 

The Tribunal acting in the l.G. Farben Trial appeared to feel, as did that 
acting in the High Command Trial, that the interpretation of Article 31 was 
not entirely dear. Of the employment of prisoners of war, the Tribunal said: 
“ The use of prisoners of war in war operations and in work having a direct 
relation to such operations was prohibited by the Geneva Convention 
Under Count 111 the defendants are charged with violations of this 
prohibition. To itlempt a general statement in definition or clarification 
ol the term ‘ direct relation to war operations ’ would be to enter a field that 
the writers and students of International Law have found highly contro- 
• r o.-l. We therefore limit our observations to the particular facts presented 
<y iIms record . and at an earlier point, “ The use of prisoners of war in 
. oal mines in the manner and under the conditions disclosed by this record. 


(') Ihid., pp. 2-3. 

( ; ) See Vol. X, p. 54. 

( i Sec Vol. X. p. 141. 

( > H: m>:i Command Paper Cmd. 6964, p. 59. The Tribunal interpreted widely the 
m. sin !e prohibiting the use of civilian workers " in military operations against their 

- wTi country ; see Vol. VII, p. .4. ' 

I- > "I -MereM to note that the XVIIth International Red Cross Conference, which met 
ivn d nl -°' h ' 30,h August. 1948, approved, inter alia, a proposal to revise the 
’ " l V‘ lllM " K:,s i ot War Convention of 1929: Article 43 of its revised Convention 
in.e T r 'r'"’ S . 1 1 danpt I ous or humiliating work, but in Article 42 the second of the two 
vntena rclerrcd to m the text above is also laid down : “ prisoners of war,” the Article 

, ondu. t of ■ n !; ,V no ,' employed on work which, moreover, would be useful for the 
,n nun, serai w " ary , opemdons " ine pourrant pas etre employes a des travaux qm, 
.nan, serment antes a la condaite d'operations militaires actives). 
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we find to be a violation of the regulations of the Geneva Convention and, 
therefore, a war crime."! 1 ) 

It must be conceded that prosecuting staffs have preferred to charge 
accused with exposing prisoners of war to danger rather than w ith employing 
them in work directly connected with operations of war, when the facts of 
cases could have given reasonable prospects of a conviction on either. In the 
trial of Lt. Kazuhiko Imamura by an Australian Military Court at Rabaul, 
25th July, 1947. both types of charge were brought. The substance of 
the evidence was to the effect that the accused was responsible for the 
employment of Indian prisoners of war and that as such he on numerous 
occasions used these prisoners for the unloading of ammunition, aeroplanes, 
petrol and other military equipment from the Japanese ships that stopped 
at Wewak. The prosecution alleged that the accused used numbers of the 
Indian prisoners in the construction and repair work of a Japanese airstrip 
at Wewak, which was subjected to bombing by Allied planes on many 
occasions, and that during these bombing raids the prisoners were not pro¬ 
vided with sufficient shelter for their safety. The charges relating to these 
facts were as follows: 

“ Committing a war crime that is to say employment of prisoners of war 
on unauthorized work in that he at Wewak between the months of May and 
December, 1943, on numerous occasions employed Indian prisoners of war 
in the transport of arms and munitions," and 

“ Committing a war crime that is to say employment of prisoners of war 
on unauthorized work in that he at Wewak on 2nd December, 1943, employed 
Havildar Salamud Din an Indian prisoner of war and other Indian prisoners 
of war on dangerous work, namely the digging of drains on an airstrip at 
Wewak which was subject to aerial bombardment without making adequate 
provisions for the safety of such prisoners of war.” 

The accused was found guilty on these charges and sentenced to twelve 
months’ imprisonment. 

(iii) It was also apparent in the opinion of the Tribunal conducting the 
High Command Trial that under customary International Law “ the 
execution of prisoners of war for attempts to escape was illegal and crimi¬ 
nal."( 2 ) The same decision reached by an Australian Military Court on 
this point has already been noted in these Reports.! 3 ) As the prosecution 
claimed in its Memorandum on the alleged responsibility under Counts II 
and III of von Kuechlcr : 

“ It is not necessary to dwell at length on the criminality of executions of 
soldiers for their escape from prisoner-of-war camps. It is not only perfectly 
permissible for captured soldiers to escape from captivity in order to rejoin 
their forces ; it is their duty to do so, if they are able. Article 50 of the 
Geneva Convention provides: 

‘ Escaped prisoners of war who are retaken before being about to 
rejoin their own army or to leave the territory occupied by the army 
which captured them, shall be liable only to disciplinary punishment. 
Prisoners who, after having succeeded in rejoining their army or in 

’) See Vol. X, p. 54. 

(*) Sec p. 92. 

(») See Vol. VII, p. 61. 
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leaving ihe territory occupied by the army which captured them, may 
again be taken prisoner, shall not be liable to any punishment on 
account of their previous flight.’ 

“ In Article 51, it is stated that: 

‘ Attempted escape, even if it is a repetition of the offence, shall 
not be considered as an aggravating circumstance in case the prisoner 
of war shall be given over to the courts on account of crimes or offences 
committed in the course of that time.’ 

44 Article 52: 

‘ Belligerents shall see that the competent authorities exercise the 
greatest leniency in deciding the question of whether an infraction 
co nmitted by a prisoner of war shall be punished by disciplinary or 
judicial measures. This shall be the case especially when it is a question 
of deciding on acts connected with escape or attempted escape.’ 

“ Finally, Article 54 : 

• Arrest is the most severe disciplinary punishment which may be 
imposed on a prisoner of war. The duration of a single punishment 
may not exceed thirty days.' ” 

(iv) Having ruled that “ it was . . . legal for field commanders to 
transfer prisoners of war to the Reich and thereafter their control of such 
prisoners terminated ” the Tribunal was not called upon to decide as to the 
illegality of the use of prisoners of war in the manufacture of arms and 
munitions.) 

In the Milch Trial, it will be recalled, the accused was found guilty of, 
inter alia, the illegal use of prisoners of war in the German arms industry, f 2 ) 
but the position of Milch was not that of a field commander. 

(v) Counsel for von Roques argued as follows before the Tribunal: 

'* One can however not say that a military commander is acting in neglect 
of duty it he does not supervise the police of his own State. In every 
country of the world the police enforce law and order, and there is no 
cause to suspect trom the outset that the highest police functionaries are 
criminal who require supervising like professional criminals. This, however, 
is the ultimate consequence of the charge that the military commanders 
automatically had the obligation to supervise the police. Such un¬ 
conditional obligation can be reasoned only by saying that the individual 
commanders knew, or were bound to know, or at least to suspect, that 
behind the activity of the police was concealed naked murder. Where, 
however, is the evidence that even one military commander knew this, 
suspected or even ought to have suspected it; above all, however, where is 
the evidence that any of these points would apply to my client.” 

The Tribunal, however, ruled : 

Coders which provided for the turning over of prisoners of war to the 
, a civilian organization, wherein all accountability for them is shown 

(*) See p. 89~ - 

O See Vol. VII, pp. 43 and 47. 
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by the evidence to have been lost, constituted a criminal act, particularly 
when from the surrounding circumstances and published orders, it must 
have been suspected or known that the ultimate fate of such prisoners of 
war was elimination by this murderous organization.”) 1 ) 

A close comparison of this statement with the rule, quoted above, that 
“ it was . . . legal for field commanders to transfer prisoners of war to the 
Reich and thereafter their control of such prisoners terminated” shows 
that the former was probably intended to refer to transfers to the SD. within 
the area of the accused commander, whereas the latter was meant to refer to 
transfers to Reich territory under the normal civilian administration. 

It will be noted, from the use of the word “ particularly,” that a com¬ 
mander is criminally responsible if he hands over prisoners to the SD within 
his area of command even when it cannot be 44 suspected or know n that the 
ultimate fate of such prisoners of war was eliminated by this murderous 
organization.” 

In its treatment of von Salrnuth’s guilt the Tribunal said : 

“ Concerning the treatment of prisoners of war in the areas under the 
defendant, numerous reports from these areas show what must be considered 
as an excessive number of deaths by shooting and otherwise among the 
prisoners of war. They imply a degree of negligence on the part of the 
defendant but we need not discuss this question. These reports show that 
prisoners of war were handed over to the SD, a police organization, and 
that thereafter the army exercised no supervision over them and apparently 
had no control or record as to what became of them. 

“ Whether or not they were liquidated, as many of them undoubtedly 
were, is not the question. The illegality consists in handing them over to 
an organization which certainly by this time the defendant knew was 
criminal in nature.” 

Here it will be noted however that the accused was said to have known 
that the SD was “criminal in nature.” In dealing with the Commando 
Order itself the Tribunal after quoting it and indicating its authorship and 
date, simply added : “ This order was criminal on its face. It simply 
directed the slaughter of these 4 sabotage ’ troops. 

“ The connection of certain defendants with it is treated in the discussion 
of the individual cases.” 

The Judgment of the International Military Tribunal, while it did not 
specifically rule that the handing over of prisoners of war to the SD by the 
military authorities was illegal, refers to the practice in words which lease 
the impression that they did regard it as a wrongful act. 

“ In the course of the war, many Allied soldiers who had surrendered to 
the Germans were shot immediately, often as a matter of deliberate, 
calculated policy. On the 18th Oc ober, 1942, the defendant Keitel 
circulated a directive authorized by Hitler, which ordered that all members 
of Allied 4 Commando ’ units, often when in uniform and whether armed 
or not, were to be 4 slaughtered to the last man,’ even if they attempted 


(') See p. 92. 










104 


THE GERMAN HIGH COMMAND TRIAL 


to surrender. It was further provided that if such Allied troops came into 
the hands of the military authorities after being first captured by the local 
police, or in any other way. they should be handed over immediately to 
the SD. This order was supplemented from time to time, and was effective 
throughout the remainder of the war, although after the Allied landings in 
Normandy in 1044 it was made clear that the order did not apply to 
‘ Commandos' captured within the immediate battle area. Under the 
provisions of this order. Allied ‘Commando’ troops, and other military 
units operating independently, lost their lives in Norway, France, Czecho¬ 
slovakia and Italy. Many of them were killed on the spot, and in no case 
were those who were executed later in concentration camps ever given a 
trial of any kind. For example, an American military mission which landed 
behind the German front in the Balkans in January, 1945, numbering about 
twelve to fifteen men and wearing uniform, were taken to Mauthausen 
under the authority of this order, and according to the affidavit of Adolf 
Zutte. the adjutant of the Mauthausen Concentration Camp, all of them 
were shot."(') 

In the trial of Nickolaus von Falkenhorst by a British Military Court at 
Brunswick the accused was found guilty on charges, among others, of 
handing over prisoners of war to the SD. but the charges always add : 
" with the result that the said prisoners were killed.”( 2 ) 

The balance of authority seems, however, to indicate that the mere act 
ot handing prisoners of war over to the SD within his command territory 
would make a commander criminally responsible, irrespective of his state 
ol knowledge and possibly irrespective of the actual fate of the prisoners. 


(vi) The following passages appear in the Tribunal’s treatment of the 
alleged guilt of the accused Hoth : 

Under date of 29th October, 1941, in the war diary of the Oberquartier- 
meister o! Hoth’s 17th Army, appears the following : 

fhe billeting of PoW’s captured in the city and some of the 
inhabitants ot the country in the buildings used by our own troops has 
proven to be a useful counter measure against the time bombs put 
there by the enemy. It has been our experience, that, as a result of 
this measure, the time bombs were found and rendered harmless in a 
very short time by the prisoners and or the inhabitants of the country.’ 

To use prisoners of war as a shield for the troops*is contrary to 
International Law.( 3 ) 

Hoth said he gave no orders that this be done and he did not think it 
was done in his army. However, he admits knowing that prisoners of war 
" LfL used as a shield lor German troops in another army and states that he 
thought his Oberquartiermeister was reporting on that.” 

<!> British Command Paper Cmd. 6964, p. 4S. 

<-iSecVol.Xt.pp. 18-19. H 

point t^^V niCle 9 ° f th£ GenCVa Convenli °n. quoted by the Tribunal at an earlier 
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It will be recalled that Kurt Student was charged, inter alia, with 
“ the use ... of British prisoners of war as a screen for the advance of 
German troops,” when tried by a British Military Court at Luneberg.! 1 ) 
Although he was found not to have been responsible for such acts and 
although the charge also alleged that certain of the prisoners were killed 
while being used as a shield, there seems little doubt that, if proved, the 
mere act of forcing prisoners of war to go ahead of advancing enemy troops, 
thereby acting as a shield to the latter, would itself constitute another type 
of war crime. 

(vii) Finally the Tribunal stressed the obligation resting upon the captor, 
even under customary International La>v, to ensure “ the proper care and 
maintenance of prisoners of war.”! 2 ) 

The trial of Arno Heering by a British Military Court at Hanover provides 
an illustration of the enforcement of this obligation while the notes to the 
report of the case in this series recite some of the relevant articles on the 
Geneva Convention.! 3 ) 

(viii) The Tribunal made the following ruling, while dealing with the 
alleged responsibility of Reinecke, which though not setting out lurther 
the rights of prisoners of war may conveniently be quoted at this point: 

“ The evidence in this case established the use of French prisoners ol war 
in the manufacture of arms contrary to the Geneva Convention which was 
binding upon Germany as to French prisoners of war. It is alleged that 
this was done by agreement with the ambassador ol the Vichy Government 
to Berlin. There is no evidence of any agreement by the Vichy Gov ernment 
in this case. 

“ This matter was considered in both the case ot the United States against 
Milch and the case of the United States against Krupp. eta!., both ot which 
Tribunals held such use illegal.! 4 ) We are of the opinion, lor substantially 
the reasons cited in the Krupp case, that it any such agreement existed, it 
was contrary to International Law. Certainly a conquering power cannot 
set up and dominate a puppet government which barters away the rights ot 
prisoners of war while the nationals of that country under substantial 
patriotic leadership are still in the field. 

2. THE RESPONSIBILITY OF COMMANDERS FOR OFFENCES COMMITTED 
BY THEIR TROOPS 

The problem of the extent to which a superior, military or civilian, may 
be held responsible for war crimes committed by his troops or inferiors, 
particularly for those not explicitly shown to have been actually ordered by 
him, has been the subject of comment at several points in these Volumes.!*) 
It is not surprising that the problem was also a prominent one in the High 
Command Trial. 


(’) See Vol. IV, pp. 118-124. 

( 2 ) See p. 91. 

( a ) See Vol. XI, pp. 79-80. „ .,. 

/4 1 Vnl VII nn 38 and 46. and Vol. X. p. 141. 

( 5 ) See Vol. IV, pp. 83-96, Vol. VII, pp. 61-64, Vol. VIII, pp. 88-9, and Vol. IX, p. 54. 










106 


THf GERMAN H Ki H COMMAND TRIAL 


The Judgment contains a number of examples of the well-established( l ) 
responsibility of a superior for offences ordered by him. Thus of von Leeb 
and the Barbarossa Jurisdiction Order it was said : 

“ It was a criminal order, at least in part. It was further an order that 
was at best ambiguous in respect to the authority conferred upon a junior 
officer to shoot individuals who were merely suspected of certain acts. 
There is nothing to show that in the transmittal of this order, it was in any 
way clarified or that instructions were given in any way to prevent its illegal 
application. The evidence establishes that von Leeb implemented this 
order by passing it into the chain of command. Coming directly through 
him in the chain of command, it carried the weight of his authority as well 
as that of his superiors. The record in this case shows that it was criminally 
applied by units subordinate to him. Having set this instrument in motion, 
he must assume a measure of responsibility fot its illegal application.” 

The more interesting question is the extent to which a commander may be 
held criminally responsible for offences of his subordinates which he was 
not shown to have ordered. The Judgment has many interesting passages 
relevant to this point. 


The Tribunal dealt first with the position of a commanding officer who 
knows that men under his command are committing violations of Inter¬ 
national Law in pursuance of orders from his superiors passed down 
independently of him. While admitting the difficulty of his position,( 2 ) the 
Tribunal held that “ by doing nothing he cannot wash his hands of inter¬ 
national responsibility. His only defence lies in the fact that the order was 
from a superior which Control Council Law No. 10 declares constitutes 
only a mitigating circumstance.”!") 


Applying this principle the Judgment said of the accused von Kuechler : 

As to the responsibility of the defendant von Kuechler for the criminal 
execution of Red Army soldiers and prisoners of war, a number of docu¬ 
ments have been called to our attention. These comprise generally orders 
of the OKH under which these illegal executions were carried out. An 
examination of these orders, however, fails to adequately establish the 
defendant s transmittal of them. However, it is not considered that this 
tact relieves him Irom criminal responsibility in connection with these acts. 


Subsequent to the time that the defendant assumed command of the 
Army Group North, the record discloses that numerous reports showing 
such illegal executions were made to his headquarters, covering a wide 
period ot time. These reports must be presumed in substance to have been 
brought to his attention. In fact, his own testimony indicates he was aware 
ot these reports. There is no evidence tending to show any corrective 
action on his part. It appears from the evidence therefore that he not only 
tolerated but approved the execution of these orders. 


(') See. for instance, Vol. IV n 84 
Cl See p. 74. 

vision*tn i J hls ' s irMercsl 'ng as a rare example of the application of this pro- 
addressed some protection to a person other than that to whom the order was 
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“ He must therefore be held criminally responsible for the acts committed 
by his subordinates in their illegal execution of Red Army soldiers and 
escaped prisoners of war.” 

In his closing speech Counsel for von Roques put forward the following 
argument: 

“ The obligations towards the civilian population, as laid down in Inter¬ 
national Law, rest upon the State as such. It is on the other hand entirely 
left to the State to appoint in a specific instance the agent who shall carry 
out the occupational duties. There is no obligation under International 
Law to assign this task exclusively to the Armed Forces. In my opinion, 
it is entirely left to the occupying power to transfer the duties which it 
incurs under International Law either to its Armed Forces or to civilian 
agencies. It is beyond doubt that the occupy ing power must maintain peace 
and order, that it must create an administration, that it assumes the power 
previously held by the enemy. In my opinion nothing is laid down in 
International Law with regard to the occupying power selecting the means 
for discharging these duties by establishing a military administration or a 
civil administration or by combining both of these agencies.” 

The Tribunal was willing to admit that a commanding general’s responsi¬ 
bility under International Law for conditions in territory under the 
occupation of his troops could to some extent be affected by his status under 
the military and other municipal laws of his country.! 1 ) The responsibility 
of commanders of occupied territories was said to be fixed by, inter aha, 
“ the authority of the commander which has been delegated to him by his 
own Government. . . ,( 2 ) It must be borne in mind that a military com¬ 
mander, whether it be of an occupied territory or otherw ise, is subject both 
to the orders of his military superior and the State itself as to his jurisdiction 
and functions.” The Yamashita Case was distinguished trom the present 
on the grounds of a differing extent of authority permitted by the State to 
the accused involved.! 3 ) 

In the Tribunal’s opinion, however, the doctrine that a commander s 
governmental authorities may in effect relieve him ol certain of his responsi¬ 
bility under International Law has its limits: “. . . under International 
Law and accepted usages of civilized nations a military commander in an 
occupied area 44 has certain responsibilities which he cannot set aside or 
ignore by reason of activities of his own State within his area. (') Further¬ 
more, the Tribunal seems to have felt that, while none of the accused had 
the wide powers of a Yamashita, their authority was nevertheless very 
extensive.! 5 ) The accused would be responsible for all crimes committed 

(') This possibility hasno7 previously received attention in reasoned Judgments reported 
in these Volumes. The decision of the Supreme Court in the Yamashita Case laid down 
the dutv of a commander to take such measures as were mthm his power and appropriate 
in the circumstances to protect prisoners of war and the civilian population (« Vol. V 
pp. 42-4). The Supreme Court did not use the words within his authority and would 
appear to have meant “ within his physical power. 

!*) See p. 75. 

( 3 ) See p. 76. 

!*) See pp. 76-7. 

(*) See pp. 77-8. 
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by the Einsatzgruppen of the Security Police and SD of which they had 
knowledge and which they neglected to suppress.(') 

The specific reference to the Einsatzgruppen arose from the fact that the 
defence had asserted “ that the executive power of field commanders did not 


(‘) See p. 74. The Prosecution's theory as to the responsibility of a commanding 
general is revealed in the following paragraphs taken from the Memorandum on the 
responsibility of von Kuechler under Counts II and III : 

" The annex to the 4th Hague Convention lays down as the first condition which an 
armed force must fulfil in order to be accorded the right of a lawful belligerent that ‘ it 
must be commanded by a person responsible for his subordinates ' (Annex to the 4th Hague 
Convention, Article I). Implicit in this rule is the point that in a formally organized 
army, the commander is at all times required to control his troops. He is responsible for 
the criminal acts committed by his subordinates as a result of his own inaction. As the 
Supreme Court of the United States held in Re Yamashita: 

“ * These provisions plainly imposed on petitioner, who at the time specified 
was military governor of the Philippines, as well as commander of the Japanese 
forces, an affirmative duty to take such measures as were within his power and 
appropriate in the circumstances to protect prisoners of war and the civilian popula¬ 
tion. This duly of a commanding officer has heretofore been recognized and its 
breach penalized by our own military tribunals.' . . . 

Most extensive rights and corresponding responsibilities are conferred by positive 
provisions of international law upon the commanding general in occupied territory. 
Articles 42-56 of the Hague Regulations contain the rules and rights of the occupant. 
The heading of Section III of the Hague Regulations mentions specifically the ' military 
authority over the territory of the hostile State.' Article 42 declares that ‘ territory is 
considered occupied when it is actually-placed under the authority of the hostile army.' 
Article 43 imposes the duty on the occupant to restore and to ensure public order and safety 
and to respect the laws in force in the country, ‘ the authority of the legitimate power 
having, in fact, passed into the hands of the occupant.' In Article 57, it is expressly stated 
that no contribution shall be collected except under local order and on the responsibility 
of a C.-in-C. 


It follows that international law acknowledges no other bearer of executive power 
except the commander of the occupy ing army, and for this reason a unilateral delegation 
of this power to some agency other than the military commander is not recognized by 
international law. and is ineffective to relieve the military commander, pro tanto. of his 
duties and responsibilities." 

Counsel for von Kuechler replied : 

“ Thc Prosecution attempts to explain these Rules of Land Warfare in such a way that 
it would appear that Field-Marshal von Kuechler, in his capacity of Commander-in-Chief. 
was territorially responsible for everything that happened at any time in the occupied 
enemy area. 

“ However, such a territorial responsibility exists neither in the practice nor in the 
theory ot International Law. Even the Supreme Court in its judgment of Yamashita 
could not decide to recognize such a responsibility. Such a responsibility—to use the 
words of the judgment of the jurists—would lead to the result : 


that the only thing lor a Tribunal in a case would be to pronounce the declaration 
of guilty. . . .’ 

The Yamashita Judgment, therefore, also takes the factual jurisdiction as a basis. 
Time and again it speaks of the armed forces under the orders of the Commander-in-Chief, 
ol the soldiers who were bound to carry out his orders, of the units which he commanded! 

The judgment against Field-Marshal List (Case 7. Military Tribunal V) cannot be 
interpreted in the meaning of territorial responsibility either, although there may be some 
items which point in this direction. The decisive factor is that the judgment always 
examines the factual jurisdiction. In this connection I want to refer to the expositions 
as on pages 10377 and 10419 of the German transcript. In the last-named case, the 
Tribunal investigated the relation or subordination of an SS Police Leader apd the Tribunal 
would have no need to undergo this work if it was to affirm unreservedly the maxim of 
territorial responsibility. It can be interred herefrom that there will be a personal 
responsibility of a Commander-in-Chief only if: 

(I) An action took place in the territory which he controlled, or 
(2* II it was committed by somebody who was under his orders. 

, ’ s significant that the Hague Convention on Land Warfare only speaks of the 
tJccupying Power and by this means the Occupying State. The counterpart of the 
uigenous civilian population, therefore, is not an individual person, but the occupying 
a«. !' r „i k ,l. ha r ,s only logical, because the war against the Soviet Union had been 

hv Fif»ia M < p erma " Re ' c , h and not by some Commander-in-Chief, as, for instance, 
uy Field-Marshal von Kuechler. 
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extend to the activities of certain economic and police agencies which 
operated within their areas.”! 1 ) It will be recalled that the Tribunal before 
which the Hostages Trial was held expressed the same opinion as the present 
Tribunal and a part of the Judgment in that Trial was quoted, inter alia, by 
the Tribunal acting in the High Command Trial in dealing with the responsi¬ 
bility of von Roques :(*) 

“ Von Roques' testimony discloses that he had in the area of his command 
executive power as the representative of the occupying power in his area. 
He stated that he owed a duty to the civilian population because he needed 
its co-operation. Neither his testimony nor his actions show that he 
appreciated the fact that he owed a duty as an occupying commander to 
protect the population and maintain order. 

“ General Haider in his testimony succinctly defined executive power : 

* The bearer of executive power in a certain area unites all the legal 
authorities of a territorial nature and legislative nature in his own 
person.’ 

“ The responsibility incident to the possession of executive power is well 
stated in the Judgment of Tribunal V, Case No. 7, U.S. vs. Wilhelm List, 
et al., as follows : 

*. . . This duty extends not only to the inhabitants of the occupied 
territory but to his own troops and auxiliaries as well. 1 he com¬ 
manding general of occupied territory having executive authority as 
well as military command, will not be heard to say that a unit taking 
unlawful orders from someone other than himself, was responsible lor 
the crime and that he is thereby absolved from responsibility. It is 
here claimed, for example, that certain SS units under the direct com¬ 
mand of Heinrich Himmler committed certain ot the atrocities herein 
charged without the knowledge, consent or approval of these delendants. 
But this cannot be a defence for the commanding general of occupied 
territory. The duty and responsibility tor maintaining peace and order 
and the prevention of crime rests upon the commanding general. He 
cannot ignore obvious facts and plead ignorance as a delence. 

“In the Yamashita case decided by the Supreme Court of the United 
States, on which case we have elsewhere commented in the Judgment, it is 

stated: ........ 

‘These provisions plainly imposed on petitioner, who at the time 
specified was military governor of the Philippines, as well as commander 
of the Japanese forces, an affirmative duty to take such measures as 
were within his power and appropriate in the circumstances to protect 
prisoners of war and the civilian population .’ (Emphasis supplied.) 

“ We are of the opinion that command authority and executive power 
obligate the one who wields them to exercise them for the protection of 
prisoners of war and the civilians in his area ; and that orders issued which 
indicate a repudiation of such duty and inaction with knowledge that others 
within his area are violating this duty which he owed, constitute criminality. 
The record shows orders by the defendant, knowledge, approval and 


(*) See p. 75. 

(*) See Vol. VIII of these Reports, pp. 69-70. 
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by the Einsatzgruppen of the Security Police and SD of which they had 
knowledge and which they neglected to suppress.! 1 ) 

The specific reference to the Einsatzgruppen arose from the fact that the 
defence had asserted “ that the executive power of field commanders did not 


(*)Seep. 79. The Prosecution's theory as to the responsibility of a commanding 
general is resealed in the following paragraphs taken from the Memorandum on the 
responsibility of von Kuechler under Counts II and lit: 

" The annex to the 4th Hague Convention lays down as the first condition which an 
armed force must fulfil in order to be accorded the right of a lawful belligerent that ‘ it 
must be commanded b> a person responsible for his subordinates ' (Annex to the 4th Hague 
Convention, Article It. Implicit in this rule is the point that in a formally organized 
army, the commander is at all times required to control his troops. He is responsible for 
the criminal acts committed by his subordinates as a result of his own inaction. As the 
Supreme Court of the United States held in Re Yamashita : 

“ ‘ These provisions plainly imposed on petitioner, who at the time specified 
was militarv governor of the Philippines, as well as commander of the Japanese 
forces, an affirmative duty to take such measures as were within his power and 
appropriate in the circumstances to protect prisoners of war and the civilian popula¬ 
tion. This dut\ of a commanding officer has heretofore been recognized and its 
breach penalized by our own military tribunals.' . . . 

Most extensive rights and corresponding responsioilities are conferred by positive 
provisions of international law upon the commanding general in occupied territory. 
Articles 42-56 of the Hague Regulations contain the rules and rights of the occupant. 
The heading of Section 111 of the Elague Regulations mentions specifically the ‘ military 
authority over the territory of the hostile Stale.’ Article 42 declares that * territory is 
considered occupied when it is actually-placed under the authority of the hostile army.' 
Article 43 imposes the duty on the occupant to restore and toensurepublicorderand safety 
and to respect the laws in force in the country, ‘ the authority of the legitimate power 
having, in fact, passed into the hands of the occupant.’ In Article 57, it is expressly stated 
that no contribution shall be collected except under local order and on the responsibility 
of a C.-in-C. 

It follows that international law acknowledges no other bearer of executive power 
except the commander of the occupy ing army, and for this reason a unilateral delegation 
of this power to some agency other than the military commander fs not recognized by 
international law, and is ineffective to relieve the military commander, pro tanto. of his 
duties and responsibilities." 

Counsel for von Kuechler replied : 

“ The Prosecution attempts to explain these Rules of Land Warfare in such a way that 
it would appear that Field-Marshal von Kuechler, in his capacity of Commander-in-Chief, 
was territorially responsible for everything that happened at anv time in the occupied 
enemy area. 


However, such a territorial responsibility exists neither in the practice nor in the 
theory of International Law. Even the Supreme Court in its judgment of Yamashita 
could not decide to recognize such a responsibility. Such a responsibility—to use the 
words of the judgment of the jurists—would lead to the result : 

that the only thing for a Tribunal in a case would be to pronounce the declaration 
of guilty. . . .' 

The Yamashita Judgment, therefore, also takes the factual jurisdiction as a basis. 
Time and again it speaks of the armed forces under the orders of the Commander-in-Chief, 
ol the soldiers w ho were bound to carry out his orders, of the units which he commanded. 

" Thc judgment against Field-Marshal List (Case 7, Military Tribunal V) cannot be 
interpreted in the meaning of territorial responsibility either, although there may be some 
items which point in this direction. The decisive factor is that the judgment always 
examines the lactual jurisdiction. In this connection I want to refer to the expositions 
as on pages 103/7 and 10419 of the German transcript. In the last-named case, the 
rinunal investigated the relation of subordination of an SS Police Leader and the Tribunal 
would have no need to undergo this work if it was to affirm unreservedly the maxim of 
territorial responsibility. It can be inferred herefrom that there will be a personal 
responsibility ol a Commander-in-Chief only if: 

<U An action took place in the territory which he controlled, or 
<-) If it was committed bv somebody who was under his orders. 

. r . ' is significant that the Hague Convention on Land Warfare only speaks of the 
Kcupymg Power and by this means the Occupying State. The counterpart of the 
igenous civilian population, therefore, is not an individual person, but the occupying 
d«l!r,.,i hv ,L ha z ' s on| y •°8 l pl- because the war against the Soviet Union had been 
by Ficld-Ma^L?v™ a K^:hler?" n ° l * S ° me Com ™ nde <--in-Chief, a*, for instance. 
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extend to the activities of certain economic and police agencies which 
operated within their areas.”! 1 ) It will be recalled that the Tribunal before 
which the Hostages Trial was held expressed the same opinion as the present 
Tribunal and a part of the Judgment in that Trial was quoted, inter alia, by 
the Tribunal acting in the High Command Trial in dealing w ith the responsi¬ 
bility of von Roques :( s ) 

“ Von Roques’ testimony discloses that he had in the area of his command 
executive power as the representative of the occupying power in his area. 
He stated that he owed a duty to the civilian population because he needed 
its co-operation. Neither his testimony nor his actions show that lie 
appreciated the fact that he owed a duty as an occupying commander to 
protect the population and maintain order. 

“ General Haider in his testimony succinctly defined executive power: 

* The bearer of executive power in a certain area unites all the legal 
authorities of a territorial nature and legislative nature in his own 
person.’ 

“ The responsibility incident to the possession of executive power is well 
stated in the Judgment of Tribunal V, Case No. 7, U.S. vs. Wilhelm List, 
et al., as follows : 

*. . . This duty extends not only to the inhabitants of the occupied 
territory but to his own troops and auxiliaries as well. The com¬ 
manding general of occupied territory having executive authority as 
well as military command, will not be heard to say that a unit taking 
unlawful orders from someone other than himsell. was responsible lor 
the crime and that he is thereby absolved from responsibility. It is 
here claimed, for example, that certain SS units under the direct com¬ 
mand of Heinrich Himmler committed certain of the atrocities herein 
charged without the knowledge, consent or approval of these detendants. 
But this cannot be a defence for the commanding general of occupied 
territory. The duty and responsibility for maintaining peace and order 
and the prevention of crime rests upon the commanding general. He 
cannot ignore obvious facts and plead ignorance as a defence. 

“In the Yamashita case decided by the Supreme Court of the United 
States, on which case we have elsewhere commented in the Judgment, it is 

sl£ ded: ...... 

‘ These provisions plainly imposed on petitioner, who at the time 
specified was military governor of the Philippines, as well as commander 
of the Japanese forces, an affirmative duty to take such measures as 
were within his power and appropriate in the circumstances to protect 
prisoners of war and the civilian population.’ (Emphasis supplied.) 

“ We are of the opinion that command authority and executive power 
obligate the one who wields them to exercise them for the protection of 
prisoners of war and the civilians in his area ; and that orders issued which 
indicate a repudiation of such duty and inaction with knowledge that others 
within his area are violating this duty which he owed, constitute criminality 
The record shows orders by the defendant, knowledge, approval and 


(i) P 7^ 

(*) See Vo!. VIII of these Reports, pp. 69-70. 
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acquiescence in acts by troops under his authority, and by agencies within 
his area which violated the most elementary duty and obligations owed to 
prisoners of war and the civilian population by the commander of an 
occupying army, having command authority and executive power.” 

Further, it appears that, just as a commanding general has wide responsi¬ 
bilities under International Law, so also is he allowed considerable latitude 
in the ways in which he fulfils these responsibilities; the Tribunal held that 
" the duty imposed upon a military commander is the protection of the 
civilian population. Whether this protection be assured by the prosecution 
of soldiers charged with offences against the civilian population, or whether 
it be assured by disciplinary measures or otherwise, is immaterial from an 
international standpoint.”(') 

The question whether a commander must have knowledge of the offences 
being committed by his underlings to be made criminally responsible for 
them is one on which there has been some division of authority.( 2 ) The 
Judgment in the High Command Trial stated that a high commander “ has 
the right to assume that details entrusted to responsible subordinates will be 
legally executed.” Criminal responsibility does not automatically attach to 
him tor all acts of his subordinates. There must be an unlawful act on his 
part or a failure to supervise his subordinates constituting criminal negligence 
on his part.f 3 ) Later the Tribunal stated explicitly that “ the commander 
musi have knowledge of these offences and acquiesce or participate or 
criminally neglect to interfere in their commission and that the offences 
committed must be patently criminal.”! 4 ) A similar test was applied to 
offences committed by units taking orders from other authorities : “ The 
sole question then as to such defendants in this case is whether or not they 
knew of the criminal activities of the.Einsatzgruppen or the Security Police 
and SD and neglected to suppress them. . . . When we discuss the evidence 
against the various defendants, we shall treat with greater detail the 
evidence relating to the activities of the Einsatzgruppen in the commands 
of the various defendants, and to what extent, if any, such activities were 
known to and acquiesced in or supported by them.”! 5 ) 

Similarly of von Leeb it was said : 

“The evidence establishes that criminal orders were executed by units 
subordinate to the defendant and criminal acts were carried out by agencies 
within his command. But it is not considered under the situation outlined 

See p. 83. 

( ; > In the Flick Trial the accused Flick was shown to have had “ knowledge and 
approval "of the acts of a subordinate. Weiss, for which he was held jointly responsible : 
See Vol. IX. p. 54. The existing difference of opinion as to the question of the necessity 
ot proof of knowledge or of presumed knowledge, and the question of the existence of a 
tluiy to discover whether crimes are being committed by subordinates has, however, been 
shown in Vol. IV, pp. 87-94, and in Vol. VII, pp. 61-63. 

( 3 > See p. 76. 

( ) See p. 77 (Italics inserted.) It will be noted that the last nine words of the 
passage quoted add a further restriction to the commander’s responsibility, one not 
recognized in trials previously reported upon in these Volumes, in which trials it was 
assumed that it the commander knew that his subordinates were carrying out acts which 
were in fact illegal he would not then be able to plead that he did not know that such acts 
were illegal. 

(V See p. 79. 
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that criminal responsibility attaches to him merely on the theory of subor¬ 
dination and over-all command. He must be shown both to have had 
knowledge and to have been connected with such criminal acts either by 
way of participation or criminal acquiescence. . . . 

“ We are therefore unable to find from the evidence submitted that the 
defendant von Leeb had knowledge of the murder of civilians within his 
area by the Einsatzgruppen or acquiesced in such activities.” 

And on the question of his responsibility for neglect of prisoners of war 
it was said : 

“ Responsibility for prisoner-of-war affairs was therefore directly vested 
in the commanders of the armies and of the army group rear areas. Direct 
responsibility in these matters by-passed the commander-in-chief of the army 
group. While he had the right to issue orders to his subordinates con¬ 
cerning such matters, he also had the right to assume that the officers in 
command of those units would properly perform the functions which had 
been entrusted to them by higher authorities, both as to the proper care of 
prisoners of war or the uses to which they might be put. He also had the 
right as heretofore pointed out, to assume that certain uses lo which they 
were put were legal under the conditions existing in the war with Russia. 
As we have stated, their use in dangerous occupations or in dangerous 
localities was obviously illegal under International Law but there is no 
substantial evidence that such illegal uses of prisoners of war were ever 
brought to the attention of the defendant."! 1 ) 

Of von Kuechler it was said: “ We conclude that the defendant had 
knowledge of and approved the practice of using both prisoners of war and 
civilians for improper and dangerous work."! 2 ) 

It appears, however, that, in suitable circumstances, the requirement of 
knowledge may be dispensed with. Speaking of the Maintenance oj 
Discipline Order Jy s ) the Tribunal said ; 

“ Can those defendants escape liability because this criminal order 
originated from a higher level ? They know it was directed to units subor¬ 
dinate to them. Reports coming in from time to time from these subordinate 
units showed the execution of these political lunctionaries. It is true in 
many cases they said they had no knowledge of these reports. They should 
have had such knowledge .( 4 ) 

Of Sperrle the Tribunal said, inter aha : 

“ But even though we were disposed to accept his statement of his 
opposition to the [Commissar] order, the cold, hard, inescapable fact 
remains that he distributed it and that it was enforced by units subordinate 
to him in the 18th AYmy. Many reports were made by these subordinate 
units, which should have been known to him, that Commissars were being 

(>) Compare also the references to the element of knowledge in the passage quoted on 

PP ( 2 ) l< And° S ee a further passage previously quoted, relating to von Kuechler. on 
pp. 106-7. 

O See p. 25. 

(*) Italics inserted. 
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acquiescence in acts by troops under his authority, and by agencies within 
his area which violated the most elementary duty and obligations owed to 
prisoners of war and the civilian population by the commander of an 
occupying army, having command authority and executive power.” 

Further, it appears that, just as a commanding general has wide responsi¬ 
bilities under International Law, so also is he allowed considerable latitude 
in the ways in which he fulfils these responsibilities; the Tribunal held that 
" the duty imposed upon a military commander is the protection of the 
civilian population. Whether this protection be assured by the prosecution 
of soldiers charged with offences against the civilian population, or whether 
it be assured by disciplinary measures or otherwise, is immaterial from an 
international standpoint.”! 1 ) 

The question whether a commander must have knowledge of the offences 
being committed by his underlings to be made criminally responsible for 
them is one on which there has been some division of authority.! 2 ) The 
Judgment in the High Command Trial stated that a high commander “has 
I he right to assume that details entrusted to responsible subordinates will be 
legally executed.” Criminal responsibility does not automatically attach to 
him for all acts of his subordinates. There must be an unlawful act on his 
part or a failure to supervise his subordinates constituting criminal negligence 
on his part.f 3 ) Later the Tribunal stated explicitly that “the commander 
must have knowledge of these offences and acquiesce or participate or 
criminally neglect to interfere in their commission and that the offences 
committed must be patently criminal.”! 4 ) A similar test was applied to 
offences committed by units taking orders from other authorities: “ The 
sole question then as to such defendants in this case is whether or not they 
knew of the criminal activities of the.Einsatzgruppen or the Security Police 
and SD and neglected to suppress them. . . . When we discuss the evidence 
against the various defendants, we shall treat with greater detail the 
evidence relating to the activities of the Einsatzgruppen in the commands 
of •he various defendants, and to what extent, if any, such activities were 
known to and acquiesced in or supported by them.”( 5 ) 

Similarly of von Leeb it was said : 

"The evidence establishes that criminal orders were executed by units 
subordinate to the defendant and criminal acts were carried out by agencies 
within his command. But it is not considered under the situation outlined 

O See p. 83. 

t‘) In the Flick Trial the accused Flick was shown to have had “ knowledge and 
approval of the acts of a subordinate, Weiss, for which he was held jointly responsible : 
bee Vol. IX p. 54. The existing difference of opinion as to the question of the necessity 
ot proof of knowledge or of presumed knowledge, and the question of the existence of a 
duly to discover whether crimes are being committed by subordinates has, however, been 
shown in Vol. IV, pp. 87-94, and in Vol. VII, pp. 61-63. 

(’) See p. 76. 

< | P- IT (Italics inserted.) It will be noted that the last nine words of the 
passage quoted add a further restriction to the commander's responsibility, one not 
-Vc s P rev i°usly reported upon in these Volumes, in which trials it was 

„ ' r , l, me commander knew that his subordinates were carrying out acts which 
were 'illegal ’ e8a " e wou J not then ** a b le <o plead that he did not know that such acts 

( 5 ) See p. 79. 
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knowledge and to have been connected with such criminal acts either by 
way of participation or criminal acquiescence. . . . 

“ We are therefore unable to find from the evidence submitted that the 
defendant von Leeb had knowledge of the murder of civilians within his 
area by the Einsatzgruppen or acquiesced in such activities.” 

And on the question of his responsibility for neglect of prisoners of war 
it was said : 

" Responsibility for prisoner-of-war affairs was therefore directly vested 
in the commanders of the armies and of the army group rear areas. Direct 
responsibility in these matters by-passed the commander-in-chief of the army 
group. While he had the right to issue orders to his subordinates con¬ 
cerning such matters, he also had the right to assume that the officers in 
command of those units would properly perform the functions which had 
been entrusted to them by higher authorities, both as to the proper care of 
prisoners of war or the uses to which they might be put. He also had the 
right as heretofore pointed out. to assume that certain uses to which they 
were put were legal under the conditions existing in the war with Russia. 
As we have stated, their use in dangerous occupations or in dangerous 
localities was obviously illegal under International Law but there is no 
substantial evidence that such illegal uses of prisoners ot war were ever 
brought to the attention of the defendant."! 1 ) 

Of von Kuechler it was said: “ We conclude that the defendant had 
knowledge of and approved the practice of using both prisoners of war and 
civilians for improper and dangerous work."! 2 ) 

It appears, however, that, in suitable circumstances, the requirement ot 
knowledge may be dispensed with. Speaking ol the Maintenance oj 
Discipline Order, f 3 ) the Tribunal said : 

“ Can those defendants escape liability because this criminal order 
originated from a higher level ? They know it was directed to units subor¬ 
dinate to them. Reports coming in from time to time from these subordinate 
units showed the execution of these political functionaries. It is true in 
many cases they said they had no knowledge of these reports. They should 
have had such knowledge .f 4 ) 

Of Sperrle the Tribunal said, inter alia : 

** gut even though we were disposed to accept his statement of his 
opposition to the [Commissar] order, the cold, hard, inescapable fact 
remains that he distributed it and that it was enforced by units subordinate 
to him in the 18th AVmy. Many reports were made by these subordinate 
units, which should have been known to him, that Commissars were being 

(i, compare also the references to the element of knowledge in the passage quoted on 

PP ( 2 ) < And°see also a further passage previously quoted, relating to von Kuechler. on 
pp. 106-7. 

( 3 ) See p. 25. 

{*) Italics inserted. 
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executed by them. He says he did not know of it. It was his business to 
know, and we cannot believe that the members of his staff would not have 
called these reports to his attention had he announced his opposition to the 

order."! 1 ) 

And of Reinhardt the Tribunal said, inter alia : 

“ In comments emanating from one of Reinhardt’s staff officers relative to 
the suggcsti&n for the formation of a Russian Red Cross, it is indicated 
that he was opposed to authorizing the Red Cross to make any search for 
prisoners missing in action and the reason which he gives is set forth with 
great frankness. It is as follows : 

• Overwhelmingly large numbers of prisoners of war deceased without 
documentary deposition, and of civilians w ho disappeared due to brutal 
actions.’ 

“ At this point we refer to the fallow ing finding of Tribunal V. in Case 7( 2 ), 
and adopt it as a correct statement of the law. It is as follows : 

1 Want of knowledge of the contents of reports made to him 
(i.e., to the Commanding General), is not a defence. Reports to 
Commanding Generals are made for their special benefit. Any failure 
to acquaint themselves with the contents of such reports, or a failure to 
require additional reports where inadequacy appears on their face, 
constitutes a dereliction of duty which he cannot use in his own 
behalf.’ "( 3 ) 


3. THE RESPONSIBILITY OF STAFF OFFICERS 

The Tribunal held( 4 ) that the fact that Geitner and Foersch were 
acquitted in the Hostages Trial(-') did not signify that staff officers were 
absolved from all criminal responsibility for matters in which their com¬ 
manding officer could be held responsible. The Tribunal regarded as 

t*> Italics inserted. 

( I The Hostages Trial, reported upon in Vol. VIII of this series, pp. 34-92. 

... * [ ^ no,ct l that the last three quotations from the Judgment in the High Command 

Trial lay down that the accused ought to have known of certain facts, not that he must he 
presumed to have known ot them. The former is a question of substantive taw ; as to the 
different question of presumption of guilt or knowledge in charges of responsibility for 
tire offences of subordinates, sec Vol. IV, pp. 85-6 and 94-5. and Vol. VII, pp. 63-4. The 
Prosecution in the High Command Trial made a claim in their Memorandum on von Leeb's 
alleged responsibility under Counts II and III which postulated a presumption of guilt 
and knowledge: 

Where the proof shows the systematic and widespread commission of crimes, the 
‘ 9J ccrs in *he chain of command are criminally responsible for such crimes if they have 
tailed to lake appropriate measures to prevent such acts by subordinates. Here the proof 
need show only the w idespread commission of crimes by units subordinated to the defendant. 
Proof of widespread crime necessarily raises a presumption of failure to take appropriate 
measures to control subordinates. It is unnecessary to show that the defendant had 
knowledge of such crimes." 

( 4 ) See p. 80. 

(*) See Vol. VIII, pp. 42-3, 75-6 and 89-90. 
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sound the finding in the previous trial! 1 ) but held that “ the facts in that case 
are not applicable to any defendant on trial in this case.” 

A chief of staff cannot, apparently, be held guilty of crimes of omission 
as a commanding general may be.(*) “ A failure to properly exercise 
command authority,” said the Judgment, “ is not the responsibility of a 
chief of staff.”! 3 ) The Tribunal pointed out that “ it was of course the 
duty of a chief of staff to keep [his] commander informed of the activities 
which took place within the field of his command in so far at least as they 
were considered of sufficient importance by such commander,” but it appears 
from the context that the Tribunal regarded such duty as being one laid 
down by German military law and not one existing under International 
Law.( 4 ) If it were laid down by International Law that a chief of staff must 
keep his commanding officer informed of certain matters then it would be 
possible for the chief of staff to be guilty of a war crime of omission, 
i.e., a failure to fulfil his own duty as a staff officer, not his superior's 
“ command authority ” referred to above. The Tribunal’s words do not. 
however, allow it to be said that a chief of staff may be guilty of such a war 
crime of omission. 

This conclusion is borne out by other words of the Tribunal indicating 
that only positive action can make a chief of staff guilty : “ In the absence 
of participation in criminal orders or their execution within a command, a 
chief of staff does not become criminally responsible for criminal acts 
occurring therein.”! 5 ) 

The opportunity of a chief of staff to commit war crimes seems, in the 
opinion of the Tribunal, to arise from his power ” to issue orders and 
directives in the name of his commander,” a power which varies widely in 
practice but which may allow sufficient exercise of initiative and discretion 
to involve the chief of staff in the commission of offences under the law s and 
usages of war.( s ) 

The attitude of the Tribunal can perhaps best be judged from its treatment 
of individual accused who were charged with having committed war crimes 
in their capacity as staff officers. The passages in the Judgment dealing 
with the accused Woehler are particularly interesting in this connection : 
the follow ing are relevant extracts therefrom : 

"1. The Commissar Order. 

“ The proof in this case shows the defendant, as Chief of Staff of the 
11th Army, knew of the receipt of this order. It does not, however, establish 

(i) On the other hand the Tribunal ruled that “ 11 the basic idea is criminal under 
international law, the staff officer who puts that idea into the tomi of a military orJer. 
either himself or through subordinates under him. or takes personal action to see that 
it is properlv distributed to those units where it becomes effective commits a criminal 
act under International Law whereas the preparation, and approval as to form, of 
criminal orders, and the distribution of such orders, appeared among the duties of either 
Foersch or von Geitner, who were nevertheless acquitted. It should be added, however, 
that the detailed legal drafting of these orders was in the hands of a legal department or 
officer outside the authority of the two accused named (see Vol. VIII. pp. 42-3). 

( a ) See above, pp. 105-12. 

( 3 ) See p. 81. 

( 4 ) See pp. 80-1. 

( 5 ) See p. 81. 

(•) See pp. 81-2. 
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any participation in its transmittal to subordinate units. It also shows that 
he knew of the enforcement of this order in the 11th Army, but the responsi¬ 
bility for carrying out this order within the 11th Army must rest with the 
Commander-in-Chief and not w ith the Chief of Staff. Criminal acts or 
neglect of a Commander-in-Chief are not in themselves to be so charged 
against a Chief of Staff. He has no command authority over subordinate 
units nor is he a bearer of executive power. The Chief of Staff must be 
personally connected by evidence w ith such criminal offences of his Com- 
mander-in-C'hief before he can be held criminally responsible. . . . 

“ 3. Murder and Ill-treatment of Prisoners of War. 

“ As Chief of Stalf of the 11th Army, he is charged with responsibility 
for an order issued by the O Qu for ‘ AOK.' While part of this order is 
considered criminal by the Tribunal, the fact that this order was issued by 
a subordinate of the defendant in the staff organization over whom he had 
no command authority leads the Tribunal to conclude that the defendant 
was not connected therewith. The O Qu was a subordinate of the Chief of 
Staff, but he was also a subordinate of the Commander-in-Chief, and to hold 
the Chief of Staff responsible for this order, we must necessarily make the 
assumption that it was not issued by the Commander-in-Chief without his 
intervention, which the document in itself does not establish. The fact 
that this order was actually carried out by subordinate units as shown by 
evidence in the record is the responsibility, as stated above, of the Com- 
mander-in-C'hief, and not of the Chief of Staff. . . . 

“ 5. The Barbarossa Jurisdiction Order. 

“ It is shown that this order was received by the 11th Army, but no 
criminal connection with its distribution has been established by the evidence 
as to this defendant. Criminal acts thereof are to be charged against the 
Commander-in-Chief not the Chief of Staff as heretofore stated. However, on 
5th September. 1941, an order was issued by the 11th Army, signed for the 
AOK by Wochler, as Chief of Staff. From the nature of this order, it would 
appear that it was not of that basic nature which necessarily would be sub¬ 
mitted to a Commander-in-Chief. It is such an order as a Chief of Staff would 
normally issue of his own volition. Whether or not that be so, the wording 
of this order would certainly be a matter that would come within the jurisdic¬ 
tion of a Chief of Staff of an army. This order provides in paragraph 5 
as follows: 

Guarding the front lines alone is not sufficient. Corps as well as the 
Commander of the Army Rear Area has to send patrols constantly to 
the main rear lines of communication for “ raids,” which arrest all 
suspicious civilians and check whether they reside in the area. Civilians 
who are sufficiently suspect ot espionage, sabotage, or of partisan 
activities, arc to be shot by the GFP after interrogation. Strangers in 
the area who are unable to establish the purpose of their stay credibly 
are, if possible, to be turned over to the SD detachments, otherwise to 
prisoner camps to be sent on to the SD detachments. Young boys 
and girls, who are preferentially employed by the enemy, are not to 
be excepted.' 
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Under this paragraph it is provided that civilians who are ‘ sufficiently 
•suspected ’ of certain offences are to be shot, including boys and girls. The 
defendant's explanation that this order does not mean what it says, is not 
convincing. At its best it could only be construed as ambiguous and if it 
meant something other than what it states, it was certainly the province of 
the Chief of Staff to see that that error was corrected. The Tribunal is of 
the opinion that it meant precisely what is stated and that the defendant was 
criminally connected therewith and is responsible therefor. . . . 

“ 8. Deportation and Enslavement of Civilians. 

“ The evidence in this case shows that as Chief of Staff of the 11th Army, 
orders pertaining to the use of civilians were issued for the 11th Army which 
were signed by Woehler. These orders are not basic orders and would 
normally be issued by a Chief of Staff without even consulting the Com- 
mander-in-Chief and certainly without such orders being drawn by the 
Commander-in-Chief. These orders show the illegal use of civilians with 
which the defendant is criminally connected. . . . 

“ 9. Murder, Ill-treatment, and Persecution of the Civilian Population. 

“ The evidence in this case establishes the elimination of so-called 
undesirables, mostly Jews, within the area of the 11th Army while Woehler 
was Chief of Staff ... the Tribunal can only find that the defendant Woehler 
had knowledge of the extermination activities of the Einsatzgruppen when 
he was Chief of Staff of the 11th Army. 

“ He was not, however, the commanding officer, and his criminal responsi¬ 
bility must be determined from personal acts in which he participated or 
with which he is shown to have been connected. This resolves itself into 
the question as to whether as Chief of Staff he assigned Einsatzgruppen to 
various localities wherein they operated and carried on their illegal activities. 
That he did so is shown by both the testimony of Ohlendorf and by docu¬ 
ments in evidence . . . These orders [i.e., certain orders reviewed by the 
Tribunal] as to the location of Einsatzgruppe units were not such basic 
orders as can be charged to the Commander-in-Chief, but would clearly be 
within the sphere of authority of a Chief of Staff. 

“ For reasons herein stated, and on the whole record, we find the defendant 
guilty under Counts Two and Three of the Indictment.” 

It seems then that a Chief of Staff may be held responsible for war crimes 
committed as a result of his orders if such orders are not ” basic orders ” 
such as “ necessarily would be submitted to a Commander-in-Chiet,” but 
orders which “ a Chief of Staff would normally issue of his own volition.” 

A remark made in the commentary to the Hostages Trial, appearing in 
Volume VIII, but based upon the findings of guilty passed upon two 
Japanese Chiefs of Staff in trials reported upon in Volume V,(’) may be 
repeated here: ” Certainly the position of Chief of Staff provides no 
immunity upon its holder, and the responsibility of such a person for war 
crimes must be judged upon the facts of each case.”(~) 
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The defence put up on behalf of the accused Lehmann was similar to the 
arguments maintained by accused staff officers in the Hostages and High 

Command Trials : 

“ Dr. Lehmann was not the highest judge of the Wehrmacht. He was 
not a judge in the proper sense. The administration of justice of the 
Wehrmacht—although this sounds very strange—was not subordinated to 
him, but to the particular branches of the Wehrmacht. Lehmann had no 
command authority towards the legal departments of the three branches of 
the Wehrmacht. He could not issue any order to the troops." 

Counsel added : 

“ In these remarks a parallel emerges, the parallel to the Chief of Staff. . .' 

“ In this connection 1 may remind you that Military Tribunal V acquitted 
two defendants in Case 7 only for that reason that the nature of their position 
gave them no command authority. As to one of the defendants the Tribunal 
has stated : 

* that he initiated or signed orders . . . which were unlawful when 
viewed in the light of the applicable International Law.’ 

“ And that it belonged to his duties to work out and to sign such orders ; 
as to the other defendant the Tribunal has stated : 

' that he exercised this power and influence upon his various Com- 
manders-in-Chief in such a manner as to incriminate himself. . . .’ 

“ The decisive point for the acquittal of both defendants had been that 
the defendants 

' lacked the authority to issue such an order on their own initiative.’ 

In conclusion, I quote from this Judgment and from the reasons con¬ 
cerning the defendant Foertsch. . . . 

‘ The nature of the position of the defendant ... his entire want of 
command authority, his attempts to procure the rescission of certain 
unlawful orders and the mitigation of others as well as the want of direct 
evidence placing responsibility on him, leads us to conclude that the 
Prosecution has failed to make a case against the defendant. No 
overt act from which a criminal intent could be inferred has been 
established.’ 

These statements are of decisive importance for the evaluation of the 
responsibility and the competence of my client and their application would 
lead to the same result : The prosecution has failed to make a case against 
the defendant." 

Tne Prosecution, however, in their Brief of Argument against the accused 
Lehmann, stated, inter alia : 


It is a generally recognized maxim that no man may plead ignorance 
of the law as an excuse. But when it can be shown that a trained lawyer 
deliberately prepared and issued orders which he knew at the time to violate 
a°r, ° n ! y evei 7 stant lard of fairness, equity and common decency, but various 
e ne principles of International Law as well, the seriousness of his crime 
omes magnified. There is an element of premeditation and deliberateness 
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in all of the acts for which Lehmann is being held responsible. It is impos¬ 
sible for a lawyer to sit down and draft a more or less complicated legal 
document without considering the question of its legality. . . . 

" The orders and directives which form the subject matter of the prosecu¬ 
tion’s case against Lehmann were conceived, drafted and carried out in 
execution of criminal purposes and designs. In general. Lehmann played 
only a supervisory part or no part at all in the third step—the carrying out. 
It is not claimed that he personally gave orders to shoot Russian civilians 
on suspicion or that he physically transported Night and Fog defendants into 
Germany and isolated them from the outside world. But w ithout the general 
orders which Lehmann had drafted and issued, not a single individual order 
could have been given ... At the very least, Lehmann, by lending his 
technical advice and legal skill to these vicious schemes, became an accessory 
before the fact to murder. What he did fits perfectly into the classical 
definition : 

‘ An accessory before the fact is one who, though absent at the 
commission of the felony, procures, controls or commands another to 
commit said felony subsequently perpetrated. V) 

“ That felonies were perpetrated as a result of the legislation moulded by 
Lehmann is beyond question." 

The Tribunal, in dealing with the alleged responsibility of Lehmann, in 
effect adopted the prosecution’s theory of Lehmann’s liability while at the 
same time accepting the analogy of his position and that of a staff officer ; 
it decided, inter alia , that: 

"The Barbarossa Jurisdiction Order which was finally produced is an 
excellent example of the fundamental and essential functions which a staff 
performs in producing a military order from an original idea. The record 
discloses conferences, telephone calls, and much correspondence, all in¬ 
dependent of Hitler. In this way the details of the order were worked out. 
Many of these details originated in the minds of various staff officers and 
some in the mind of the defendant. .. . 

" Under the record, we find him [Lehmann] responsible for criminal 
connection w ith, participating in, and formulation of this illegal order. . . . 

" The Commando Order is another example of the part a staff officer 
piays in the final structure of a military order. Like the preceding Barbarossa 
Jurisdiction Order, it cannot be said that the whole of the Commando Order, 
or the major part of it, is a product of one man’s mind. We are not con¬ 
cerned with the question of determining just how far the ideas of any one 
man are embodied in these orders, except in so far as ideas that can be traced 
to a given defendant show his own state of mind in contributing criminal 
parts to the criminal whole. The basic criminal offence is in the essential 
part a stalf officer performs in making effective the criminal whole. 

“ We find no provisions in this order where he contributed to its inherent 
viciousness, but he was one of those responsible for its final production in 


(') Wharton, on Criminal Law, 350. 
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the form in which this criminal order was transmitted to the army and he 
was criminally responsible for a part of the vicious product. .. . 

“ The Night and Fog Decree basically involved legal questions, and in 
this, as in the Barbarossa Jurisdiction Order, the defendant Lehmann was 
the major craftsman of its final form ... we find him guilty as a participant 
of the final production of this terror programme.” 

The fact that the making of a substantial contribution to the drafting of 
an illegal order (as distinct from approving it from the point of view of 
form) may make an accused criminally liable was shown by the passages 
from the Judgment dealing with the defendant Warlimont, which stated, 

inter alia , that: 

“ There is nothing to indicate that those contributions which he made in 
any way softened its [the Commissar Order’s] harshness, and we find the 
defendant guilty of a participating part in the formulation of this criminal 
order. .. . 

44 From this evidence it is apparent that not only did the defendant 
Warlimont contribute to the formulation of this order [the Commando 
Order], but that he participated in its enforcement. . . . 

44 We . . . find the defendant Warlimont connected with the illegal plan 
of the leaders of the Third Reich fostering the lynching of Allied fliers and 
that he contributed a significant part to this criminal programme. . . .(*) - 

44 The Tribunal is of the opinion that these suggestions of the defendant 
Warlimont made at [certain] conferences are themselves sufficient to connect 
him criminally with the illegal programme of the Reich for recruiting slave 
labour. . .. 

“ We have found the defendant guilty of participating in many criminal 
orders which permeated the conduct of the war. He may not have furnished 
the basic ideas, but he contributed his part and was one of the most important 
figures of the group which formed them into the final product which, when 
distributed through the efficient agencies of the Wehrmacht and Police, 
brought suflering and death to countless honourable soldiers and unfortunate 
civilians. 

“ The defendant Warlimont is guilty under Counts II and III of the 
Indictment.” 

4. LIABILITY TOR UNEXECUTED ORDERS 

In their Memorandum Brief on the alleged responsibility of von Kuechler 
under Counts II and III the Prosecution argued : 

A number of judicial findings of TJ.S. and British Tribunals concur in 
the opinion that the commander who knowingly and wilfully distributes an 
unlawful order becomes guilty of a criminal act per se, no matter whether this 
order was executed or not. It lies in the very nature of a military order that 
it is issued and passed down with the clear intent of being enforced by 
junior commands. By transmitting such an order to subordinate units, the 

see'p R « aldm8 * he Part played by Warlimont in the working out of the plan in question. 
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commander manifests his will that such an order be carried out. The 
International Military Tribunal went even further than this when it said, in 
considering Doenitz’ connection with the ' Commando ’ Order : 

* But Donetz permitted the order to remain in full force when he 
became C.-in-C., and to that extent he is responsible.’ (Trial of the 
Major War Criminals, Vol. I, p. 314.) 

“ In a war crimes trial held in February, 1947, before a British military 
court in Hamburg, the German Air Force General, August Schmidt, was 
charged with ‘ committing a war crime in that he, at Muenster, Germany, 
in 1944, in violation of the laws and usages of war, was concerned in the 
issuing of an order whereby members of Allied Air Forces, when prisoners 
of war, were to be denied protection by their German escorts if attacked by 
the populace.’ The contention of the Prosecution in this case was that 
General Schmidt had distributed to subordinate commands an unlawful 
order which he had received from the OK.W. It was not even alleged that 
this order was carried out by military personnel under the defendant's 
jurisdiction. The Tribunal found that Schmidt was guilty of the charge, 
and imposed a sentence of life imprisonment on him, which was commuted 
by the reviewing authority to ten years’ imprisonment. (Ex. 1463, NOKW- 
3061, Bk. 6 Sup., p. 50.) 

“ Tribunal No. V, in discussing the responsibility of the defendant Rendulic 
for passing on the Commissar Order, declared in its opinion : 

‘ The order was clearly unlawful, and so recognized by the defendant. 
He contends, however, that no captured Commissars were shot by 
troops under his command. This is, of course, a mitigating circum¬ 
stance, but it does not free him of the crime of knowingly and intention¬ 
ally passing on a criminal order.’ (Case No. 7 Tr. 10510.) ” 

In their closing speech, the Prosecution claimed further that: “ The 
defendant Raeder was convicted by the International Military Tribunal of 
having committed war crimes largely because he passed the Commando Order 
4 down through the chain of command.’ Military Tribunal V, in the 
Hostage Case , convicted Rendulic of passing down the Commissar Order, 
although there was no proof in the record in that case that any Commissars 
were shot by the troops of Rendulic's division.” 

Counsel for von Kuechler does not appear to have dealt with this question 
in his closing speech. Counsel for von Salmuth, however, argued as follows : 

44 The Prosecution claims in its Final Plea that in Case VII the defendant 
Rendulic was convicted, although there was no evidence that any Commissar 
had been shot by the unit. This opinion has no legal basis in Article II, 
para. 1 (b) and (c) of the Control Council Law, and is not tenable in view 
of the clear formulation of the law. For the crimes punished by the law 
are acts of violence against person or life. An order to murder or to ill-treat 
somebody must consequently always have resulted in the actual perpetration 
of such acts of violence.” 

Counsel claimed further that: "The case of the defendant von Salmuth 
is, however, quite different from that of the defendant Rendulic,” and cited 
the following passage from the Judgment in the Hostage Trial : 44 He admits 
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ihat the legality and correctness of this order was discussed, and that it was 
generally considered illegal. He testified that he considered the order as 
a reprisal measure, the purpose of which was unknown to him. But a 
mere assertion of this nature, unaccompanied by evidence which might 
justify such an assumption, is not a defence. Such an assertion could be 
m ade as an excuse for the issuance of any unlawful order or the committing 
of any war crime, if it were available as a defence ipso facto. We do not 
question that circumstances might arise in such a case that would require a 
court to find that no criminal intent existed, but it must be based upon 
something more than a bare assertion of the defendant, unsupported by facts 
and circumstances upon which a reasonable person might act.” 

Counsel continued : " Such facts and circumstances were not only staled 
by the defendant von Salmuth himself, they are proved also by the evidence 
that has been submitted." 

The Tribunal found that the accused von Kuechler had not in fact passed 
down the illegal Commando Order : 

“ This order was transmitted by the OKH directly to the armies as well 
as to the Army Group North, of which the defendant was then in command. 
The evidence in this case does not show it was put by the defendant into the 
channels of command for subordinate units. The order was not particularly 
applicable in the eastern area, and there is no evidence to show that it was 
carried out within his command. Under these circumstances we fail to 
find the evidence sustains a criminal act by the defendant in connection with 
this order." 

Of von Salmuth the Tribunal ruled as follows : 

“The Commissar Order was received by the defendant while he was 
Commanding General of the XXX Army Corps. The evidence shows that 
it was distributed to subordinate units bv him. He states that he rejected 
the order and acquainted his divisional commanders with his objections, 
fhe evidence does not establish that the order was ever carried out within 
the XXX Army Corps while it was under the command of the defendant. 
I wo instances are cited which, it is urged, show it was carried out ; in one 
instance within the 17th Army over which he subsequently became the 
Commander-in-Chief. This instance occurred approximately one month 
before his arrival. The second instance relied on occurred in the 4lh Army 
approximately one month after he assumed command. This instance is 
considered ambiguous as to whether or not the Commissars were in fact 
executed after they had been taken prisoner. In neither instance, however, 
is it considered that the defendant can be charged because from the time 
element, it cannot be said that they occurred with his acquiescence or 
approval or due to any order which he had distributed.” 

' n finding the accused von Salmuth guilty under Counts II and III, 
the Tribunal did not, however, indicate whether it regarded the fact that he 
pas-,ed down the illegal order as contributing towards his guilt, but it would 
not e wise to assume that the Tribunal recognized the non-performance 
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of an order as always clearing of criminality the person who gave the 
order.! 1 ) 

The Judgment stated that the Tribunal considered field commanders 
“ criminally responsible for the transmission of an order that could, and 
from its terms would, be illegally applied where they have transmitted such 
an order without proper safeguards as to its application.” The Tribunal 
then added, however, that “ for that failure on their part they must accept 
criminal responsibility for its misapplication within subordinate units to 
which they transmitted it.”( 2 ) 

Dealing with the question of orders transmitted by commanders, the 
Tribunal said that ” to find a field commander criminally responsible for the 
transmittal of such an order, he must have passed the order to the chain of 
command and the order must be one that is criminal upon its face, or one 
which he is shown to have known was criminal.”! 3 ) 

Dealing with certain orders requiring the execution of partisans, the 
Tribunal said that: “ The orders to execute such persons and mere suspects 
on suspicion only and w ithout proof, were criminal on their face. Executions 
pursuant thereto were criminal. Those who gave or passed down such 
orders must bear criminal responsibility for passing them down and for 
their implementation by the units subordinate to them."! 4 ) Again, the 
Tribunal ruled elsewhere that: “ Reinhardt held the executive power for 

his area, and it was his duty to exercise it for the protection of the popu¬ 
lation. He was obligated not to deport them, not to despoil them of their 
property, nor to send both those innocent and those guilty of aiding the 
so-called bands to concentration camps, as well as sending the 1925 and 
1926 groups to forced labour in the Reich. The orders to do those things 
were criminal orders, and they were fully implemented by him. He is crim¬ 
inally responsible for issuing the orders and for the acts done in imple¬ 
mentation of them.”! 5 ) The giving of illegal orders was here treated as an 
individual offence. 

Even more clearly indicating the Tribunal’s attitude were its words 
regarding the accused Reinhardt’s responsibility regarding the Commando 
Order: "after making certain remarks concerning that order, the Tribunal 
stated : " It was a criminal order, Reinhardt passed it down in the chain of 
command,”!®) and then went on immediately to speak of mitigating cinum- 
stances, thus showing that they regarded a crime as having been described . 
“ it may be stated as a matter somewhat in mitigation and as showing the 
personal attitude of the defendant Reinhardt, that in November. 1943, he 
issued an order that parachutists are lawful combatants and are to be treated 
^5 pfisoners of war. That was at a time when the German Army was not 

(') As stated on p 82, the Tribunal found certain orders to be criminal but this fact 
does not necessarily signify that the mere passing down of such orders would be a war 
crime since it could also mean (i) that the carrying out ot such orders would Jic criminal ; 
or <ii) that the order could not be relied upon as giving grounds for a plea of superior 
orders by a defendant who had acted on it, if its illegality was known to hint or would 
have been obvious to a reasonable man. 

(*) See pp. 83-4. (Italics inserted.) 

P) See p. 74. 

(«) See p. 86. (Italics inserted.) 

(*) Italics inserted. . , . , 

( 6 ) The Tribunal had already referred to the Commando Order as criminal on as 

face.” 
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so flushed with success and when it was a little more inclined to soften the 
treatment meted out to the Russians. The Tribunal has noted it as being a 
matter proper, at least for consideration, on the question of mitigation. It 
should further be noted in this connection that it does not appear that 
Reinhardt, though he received it, ever passed on literally or in substance the 
notorious Reiehenau Order." 


As the Prosecution in the High Command Trial pointed out, the Judgment 
delivered in the Hostages Trial had recognized that the fact that the accused 
Rendulic's illegal passing dow n of the Commissar Order was not followed up 
by his troops, while it may constitute a mitigating circumstance, did not free 
him from criminality.! 1 ) The arguments of the Prosecution based upon the 
conviction of Doenitz and August Schmidt also appear to be sound. Two 
British war crime trials reported in these volumes also illustrate the fact that 
there may be liability for unexecuted orders. In the trial of von Falkenhorst 
by a British Military Court in Brunswick, the ninth charge claimed that the 
accused ' ordered troops under his command to deprive certain Allied 
prisoners of war of their rights as prisoners of war, under the Geneva 
Convention.” It was shown that the order was never carried out, yet the 
accused was found guilty under this charge, amongst others.( 2 ) In the trial 
of Karl Heinz Moehle by a British Military Court, the charge against the 
accused was one of giving orders to commanding officers of U-boats, who 
were due to leave on war patrols. “ that they were to destroy ships and their 
crews." There was no clear evidence that the orders were carried out by 
persons subordinate to the accused yet he was found guilty under the 
charge.! 3 ) 

The Tribunal acting in the Hostages Trial pointed out that the Commissar 
Order " w as clearly unlaw ful and so recognized by the defendant ” [Rendulic] 
and decided that its non-performance “ does not free him of the crime of 
know ingly and intentionally passing on a criminal order.”( 4 ) An examination 
of the facts in the tw o British trials indicates that here the accused intentionally 
passed down orders which they must have recognized to be criminal (i.e., 
which, to use the words of the Judgment in the High Command Trial , were 
criminal on their face).( 5 ) 

It appears therefore from the various authorities quoted above that an 
accused can be found guilty on the grounds of making or transmitting an 
unexecuted illegal order if he knew that it was illegal or if it was “ criminal 
upon its face.” 


In view ol the fact that the mens rea of an accused is unaffected by the 
non-performance of his orders (provided that he thought that they could be 
performed), there is no argument of justice which could be brought against 
such convictions as those described above, and the acts of the accused can 
be classified under the law either of attempts or of incitements. The 
illegality of the mere giving of an unlawful order would appear to have been 
recognized even under conventional International Law, since Article 23 (d) 


(■) Sec Vol. VIII. p. 90. 

( J ) See Vol. XI, pp. 20 and 23. 
( J ) See Vol. IX. pp. 75 and 80-1. 
(*) See Vol. VIII, p. 90. 
f\) See p. 121. 
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of the Hague Convention lays down that: “ It is particularly forbidden . . . 
to declare that no quarter will be given.” It will be recalled that Brigade- 
fuehrer Kurt Meyer was found guilty on charges including one which said 
that he " in violation of the laws and usages of war, incited and counselled 
troops under his command to deny quarter to Allied troops.”(') 

5. THE PLEA OF MILITARY NECESSITY 

In their “ Memorandum of Law and Facts ” dealing with the alleged 
responsibility of von Kuechler under Counts II and III, the Prosecution 
stated, inter alia: 

“ Military necessity was pleaded by most of the defendants as an alleged 
defence for the execution of the scorched earth policy during retreat. They 
also sought to justify the wholesale deportation of the civilian population 
as a measure of military necessity, their theory being that by this means the 
advancing enemy was thus prevented from using its manpower for his own 
purposes. This theory is nothing more than the reapplication of the well- 
known German principle “ Kriegsraison gcht vor Kriegsmanier ” (necessity 
in war goes before chivalry in warfare) which has been advanced by various 
German writers and faithfully transmitted into action by the German Armies 
during the last two World Wars. According to this theory, the laws of war 
lose their binding force in case of extreme necessity, which was said to arise 
when the violation of the laws of war offers other means of escape from 
extreme danger, or the realization of the purpose of war—namely, the over¬ 
powering of the enemy. Such a theory is merely a denial of all laws, and a 
reaffirmation of the philosophy that the end justifies the means. English. 
American and French writers do not acknowledge it (see, e.g.. Borsi ” Ragione 
di guerra e state di neccssita in diritto internazionale 1918,” pp. 97-102, 
Strisower “ Der Krieg und die Voelkerrechtsordnung,” pp. 85-108, 1919, 
de Vischer “ Les lois de la guerre et la theorie de la necessite,” 1917). 
The protest against the German conception of necessity rests, generally 
speaking, in the great danger involved in its admission. Thus, the German 
scholar, Strupp, states with respect to that maxim : 

‘ If this opinion were justified, no law of warfare could exist. For 
every rule might be declared impracticable on the ground that it is 
contrary to military necessities. This opinion is absolutely contrary to 
the historical development of the rules of warfare.’ (Woerterbuch des 
Voelkerrechtes und der Diplomatic, Berlin und Leipzig, 1923.) 

“ Oppenheim arrives at a similar conclusion : 

‘ The proverb dates very far back in the history of warfare. It 
originated and found recognition in those times when warfare was not 
regulated by laws of war, i.e., generally binding customs and international 
treaties, but only by usages (Manier, i.e.. Brauch), and it says that 
necessity in war overrules usages of warfare. In our days, however, 
warfare is no longer regulated by usages only, but to a greater extent 
by laws—firm rules recognized either by international treaties or by 
general custom. These conventional and customary rules cannot be 
overruled by necessity, unless they are framed in such a way as not to 
apply to a case of necessity in self-preservation. Thus, for instance. 


(») See Vol. IV, pp. 98 and 108. 
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i he rules that poisoned arms and poison are forbidden, and that it is 
not allowed treacherously to kill or wound individuals belonging to the 
hostile army, do not lose their binding force even if their breach would 
effect an escape from extreme danger or the realization of the purpose 
of war. Article 22 of the Hague Regulations stipulates distinctly that 
the right of belligerents to adopt means of injuring the enemy is not 't 

unlimited, and this rule does not lose its binding force in a case of 
necessity. What may be ignored in case of military necessity are not 
the laws of war, but only the usages of war.’ (International Law, 

Vol. II. 6th Edition, pp. 183-185.) 

“ The provisions of International Law which prohibit the deportation, 
enslavement and starvation of civilians are unconditional^ 1 ) Military 
necessity is no defence to a charge of v iolation of these. There is no defence. 

•' It is true that the prohibitions of the Hague Rules with respect to 
seizures and destructions are not quite so categorical and rigid. The 
applicable Article forbids: 

‘ To destroy or seize the enemy's property, unless such destruction 
or seizure be imperatively demanded by the necessities of war.’ 

(Article 23 ?.) 

" Therefore, it is by no means a valid excuse that a criminal act, labelled 
as military necessity, was of utility and convenience to the Party and might 
indirectly influence the end of the war. The meaning of ‘ imperatively 
demanded ' has been judicially defined as follows : 

‘ “ Imperative " is a necessity only in case of an instant and over¬ 
whelming necessity for self defence, leaving no choice of means and 
moment of deliberation.’ (The Caroline, Moore’s Digest of Inter¬ 
national Law, Vol. II. p. 412.)( 2 ) 

“ Two comments should be made about the validity of the defence of 
military necessity to the charge of wanton destruction and pillage. 

In the first place, it is our position that the defence of military necessity 
can never be utilized to justify destruction in occupied territory by the 
perpetrator of an aggressive war. To allow such a defence to be interposed 
in such circumstances would result in a farcical paradox. It is perfectly 
apparent that the phrase ‘ imperatively demanded by the necessities of war ’ 
was never intended to justify the commission of one criminal act in order to 
extricate the perpetrator from the consequences of another criminal act. 

The International Military Tribunal has already held that the German war 
against the USSR was an act of aggression. It also held that participation 
in the planning and preparation for such a war was a crime. This is res 
adjudicata. 

As is shown in the Prosecution's supporting brief on Count I, 

Kuechler, along with all the other defendants, was up to his neck in these 
plans and preparations. The whole time he w'as in Russia, he was, therefore, 

T h <X -*'? ns ^ '*~* a 8 ue Rales of Land Warfare." 
on 4 -.nd KU 1 lncidcnl ” has teen cited and described in Vol. I of these Reports, 
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acting in furtherance of a criminal design. The only military necessity he 
can point to w'as caused by his being where it was a crime for him to be in 
the first place. . . . 

We submit that it is inconsistent on the one hand to hold a defendant 
guilty of planning and preparing for an aggressive war, and on the other 
hand to hold that the wanton destruction and pillage carried out by his 
troops upon orders in the course of such a war is excusable on the ground 
of military necessity. 

“ The second remark which should be made about this defence of military 
.necessity relates to the burden and nature of proof. It is our contention 
that it is an affirmative defence, similar to the plea of self-defence in a murder 
trial or of contributory negligence in an action for damages for personal 
injuries. A bare declaration by the defendant that what was done was 
militarily necessary has no more probative substance than a statement 
contained in an answer or other pleading. In order to make out a valid 
defence of destruction or pillage on the ground of military necessity, the 
defendant must prove by positive evidence that the facts and circumstances 
were such at the time he ordered these measures that he would be justified 
in believing them to be necessary to save his troops from an imminent major 
disaster. In the course of his testimony, Kuechler made a few casual 
remarks that certain * tactical measures ’ (Tr. 2901) had to be taken during 
evacuations. His vague testimony is unsupported by any other evidence. 
It is true that every house, church, school and hospital destroyed by a 
retreating army can conceivably annoy and inconvenience the army which 
advances over the devastated area later; the same is true of pillage. But 
this is a question of military expediency, not of military necessity." 

The second remark of the Prosecution would command universal respect, 
but the Tribunal would appear to have rejected the argument that the 
accused could never plead military necessity in the course of a criminal 
war ;( J ) it conceded that the plea of military necessity did, in the circum¬ 
stances proved, serve to exculpate the accused on certain charges concerning 
spoliation. It was emphasized that the defendants were " in many 
instances in retreat under arduous conditions wherein their commands were 
in serious danger of being cut off. Under such circumstances, a com¬ 
mander must necessarily make quick decisions to meet the particular 
situation of his command. A great deal of latitude must be accorded to 
him under such circumstances. What constitutes devastation beyond 
military necessity in these situations requires detailed proof of an operational 
and tactical nature.”( 2 ) 

Thus, in dealing with Reinhardt’s alleged responsibility for plunder and 
spoliation, the Tribunal said : 

“ The evidence on the matter of plunder and spoliation shows great 
ruthlessness, but we are not satisfied that it shows beyond a reasonable 
doubt, acts that were not justified by military necessity." 

(*) Compare the ruling of the Tribunal which conducted the Hostages Trial ihat the 
rights and duties of an occupying power are not altered by his having become such an 
occupant as the result of aggressive warfare ; see Vol. VIII, pp. 59-60. 

(*) See pp. 93-4. 
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Similarly, of Hollidt's guilt under a charge of plunder of public and 

private property, it was said that: 

•• In connection with this charge we consider it established by the 
evidence and particularly by Exhibit 573 that the defendant considered 
civilian authorities subordinated to the army in matters concerning 
evacuation, and he directed that ' everything which could be usable to 
the enemy in the area must be destroyed if no evacuation is possible.’ 
The Tribunal does not feel that the proof establishes that the measures 
applied were not warranted by military necessity under the conditions 
of war in the areas under the command of the defendant. Nor does 
the proof establish what property was removed to the rear with his 
knowledge and consent. 

“ We are therefore unable to find the defendant criminally responsible 
under this heading.” 

The Tribunal which conducted the Hostages Trial was also called upon to 
decide on the validity of pleas based on alleged military necessity put forward 
by the defendants in that trial.! 1 ) It decided that “ Military necessity or 
expediency do not justify a violation of positive rules . . . The rules of 
International Law must be followed even if it results in the loss of a battle 
or even a war." The Tribunal added, however, that the prohibitions con¬ 
tained in the Hague Regulations “ are superior to military necessities of 
the most urgent nature except where the Regulations themselves specifically 
provide the contrary ,"( 2 ) and pointed out that Article 23 (g) of those 
Regulations prohibited “ the destruction or seizure of enemy property 
except in eases where this destruction or seizure is urgently required by the 
necessities of war. "( 3 ) 

Like the Tribunal which conducted the High Command Trial , that before 
w hich the Hostages Trial w as held w as of the opinion that the plea of necessity 
might be applicable in the circumstances of an army badly harassed while 
in retreat: “The destruction of public and private property by retreating 
military forces which would give aid and comfort to the enemy may consti¬ 
tute a situation coming within the exemptions contained in Article 23 (g).” 
The Tribunal thus adopted a favourable attitude to the plea as it related to 
the acts of the accused Rendulic in his retreat before the Russian Army in 
Finmark, Norway.! 4 ) 

The Judgment delivered in the Hostages Trial stated in effect that the plea 
ol mistake of fact could, in suitable cases, be successfully pleaded in con¬ 
junction with the plea of military necessity ; the Tribunal pointed out that 
the offensive feared by Rendulic did not materialise, but added : “ We are 
obliged to judge the situation as it appeared to the defendant at the time.... 
We are concerned with the question whether the defendant at the time of 
its occurrence [i.e., the devastation in Finmark] acted within the limits of 
honest judgment on the basis of the conditions prevailing at the time.” 

(') See Vol. VIII. pp. 66-9. 

Italics inserted. 

(*) Italics inserted. 

( 4 I See Vol. VIII, pp. 67-9. 
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The plea of military necessity has been more often rejected in war crime 
trials than accepted however ; indeed, the success of Rendulic and the 
accused in the High Command Trial in this respect was exceptional. 

The plea was rejected for instance in the trial of Heinz Eck and Others 
by a British Military Court at Hamburg.! 1 ) Here, the defence claimed that 
the elimination of all traces of the sunken ship Peleus was operationally 
necessary in order to secure the safety of the U-boat which sank her.( 2 ) 

The Judge Advocate acting in that trial advised the Court that the question 
whether or not any belligerent is entitled to kill an unarmed person for the 
purpose of saving his own life did not arise in the present case. It may be, 
he said, that circumstances could arise in which such a killing might be 
justified. On the facts which had emerged in the present case, however, 
the Judge Advocate asked the Court whether or not it thought that the 
shooting with a machine gun at substantial pieces of wreckage and rafts 
would be an effective way of destroying every trace of the sinking. A sub¬ 
marine commander who was really and primarily concerned with saving 
his crew and his boat would have removed himself and his boat at the 
highest possible speed at the earliest possible moment for the greatest possible 
distance. All accused were found guilty. 

The plea was also rejected in the trial of Gunther Thiele and Georg 
Steinert by a United States Military Commission at Augsberg. The accused 
were found guilty of killing a prisoner of war while they were in hiding 
from Allied troops by whom they were closely surrounded.! 3 ) Attempts on 
the part of the defence in the Milch and Krupp Trials to plead in effect that 
military necessity must under conditions of modern warfare be taken to 

[ include economic necessity did not meet with any success. In the former 
trial Judge Musmanno pointed out that with all its horror modern war was 
still “not a condition of anarchy and lawlessness.” while the Judgment 
delivered in the latter trial stated firmly that: “ It is an essence of war that 
one or the other side must lose and the experienced Generals and Statesmen 
knew this when they drafted the rules and customs of land warfare. In 
short these rules and customs of warfare are designed specifically for all 
phases of war.”! 4 ) 

6. CRIMES AGAINST PEACE 

The defendants in this trial were all acquitted on the Count alleging crimes 
against peace,! 5 ) on the grounds that while they may have had knowledge 
that an aggressive war was intended or was being waged, they were not on 
the ” policy-making level ” and therefore were not “ in a position to shape 
or influence the policy that brings about its initiation or its continuance 
* after initiation. . . .”(*) 

The question of crimes against peace will be the subject of a general 
comment in Volume XV of this series. 

cTsee Vol. I, pp. 4, 11-12 and 15-16. 

! 2 ) It will be recalled that the prisoners were accused of having violated the laws and 
usages of war not by sinking the merchantman, but by firing and throwing grenades on the 
survivors of the sunken ship. 

(■’) See Vol. Ill, pp. 56 and 58. 

(*) See Vol. VII, pp. 44 and 65, and Vol. X, pp. 138-9 and 160. 

I s ) See pp. 65-70. 

(•) See p. 68. 
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FOREWORD 

This Volume contains in addition to a number of separate minor trials 
two trials of fundamental importance, examining with particular reference 
to Poland two great principles of the law of War Crimes : (1) the crime of 
genocide as it has been called, (2) the liability of parties to criminal 
organisations. 

The word “ genocide " has been much criticised by etymologists, for 
reasons which may be regarded, even if not inaccurate, as being pedantic. 
Genocide as used in this context means, to quote from the Indictment in 
the Nuremberg trial, a systematic programme aimed at the destruction of 
foreign nations or ethnic groups (“ foreign ” that is from the Nazi point 
of view) in part by elimination or suppression of national characteristics. 
The effect of the word as used in this connection was also defined, in the 
judgment of the Nuremberg Military Tribunal (Subsequent Proceedings) 
included in this volume, as a programme concerned and implemented “ for 
one primary purpose . . . which might be summed up in one phrase : 
the twofold objective of weakening and eventually destroying other nations 
(i.e., than Germany) while at the same time strengthening Germany, terri¬ 
torially and biologically at the expense of conquered nations." 

The word itself is one of a great number of similar compounds in which 
the second portion “ cide ” is a Latin root from " caedo ” (“ 1 kill '), while 
the former part describes the particular object of the slaughter. As a few 
instances, one may take homicide, germicide, regicide, suicide, tyrannicide. 
As “ cide " derives from a Latin root, so also should the first syllable be of 
Latin origin. But anomalous formations are not uncommon, as for instance 
suicide is anomalous, and tyrannicide may be from the original Greek word. 
In other contexts many hybrid formations can be found, e.g., sociology. 
There are a great number of such words formed with “ cide.” Genocide 
is said to be derived from the Greek yevo<:, or rather the root gen : this 
root is also found in Latin in genus and gens. The connective article before 
“ cide " is generally perhaps “ i ” not ” o.” But all this is pedantry. 
The idea has become of great importance in international law. It has been 
discussed in the United Nations (General Assembly of 11th December, 1946) 
which has prepared and adopted a definition which covers practically the 
entire field of the crimes tried in these cases, in particular abortions, punish¬ 
ments for sexual intercourse, preventing marriages and hampering repro¬ 
duction, and measures taken for forced germanization including the kid¬ 
napping or taking away of children and infants, the deportation and 
resettlement of populations and the persecution of Jews. The draft Con¬ 
vention also included the more obvious methods of killing which would be 
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FOREWORD 

This Volume contains in addition to a number of separate minor trials 
two trials of fundamental importance, examining with particular reference 
to Poland two great principles of the law of War Crimes: (1) the crime of 
genocide as it has been called, (2) the liability of parties to criminal 
organisations. 

The word " genocide " has been much criticised by etymologists, for 
reasons which may be regarded, even if not inaccurate, as being pedantic. 
Genocide as used in this context means, to quote from the Indictment in 
the Nuremberg trial, a systematic programme aimed at the destruction of 
foreign nations or ethnic groups (“ foreign ” that is from the Nazi point 
of view) in part by elimination or suppression of national characteristics. 
The effect of the word as used in this connection was also defined, in the 
judgment of the Nuremberg Military Tribunal (Subsequent Proceedings) 
included in this volume, as a programme concerned and implemented “ for 
one primary purpose . . . which might be summed up in one phrase : 
the twofold objective of weakening and eventually destroying other nations 
(i.e., than Germany) while at the same time strengthening Germany, terri¬ 
torially and biologically at the expense of conquered nations." 

The word itself is one of a great number of similar compounds in which 
the second portion “ cide ” is a Latin root from “ caedo ” (“ I kill ”), while 
the former part describes the particular object of the slaughter. As a few 
instances, one may take homicide, germicide, regicide, suicide, tyrannicide. 
As “ cide ” derives from a Latin root, so also should the first syllable be of 
Latin origin. But anomalous formations are not uncommon, as for instance 
suicide is anomalous, and tyrannicide may be from the original Greek word. 
In other contexts many hybrid formations can be found, e.g., sociology. 
There are a great number of such words formed with “ cide.” Genocide 
is said to be derived from the Greek yevos, or rather the root gen : this 
root is also found in Latin in genus and gens. The connective article before 
“ cide " is generally perhaps “ i ” not “ o.” But all this is pedantry. 
The idea has become of great importance in international law. It has been 
discussed in the United Nations (General Assembly of 11th December, 1946) 
which has prepared and adopted a definition which covers practically the 
entire field of the crimes tried in these cases, in particular abortions, punish¬ 
ments for sexual intercourse, preventing marriages and hampering repro¬ 
duction, and measures taken for forced germanization including the kid¬ 
napping or taking away of children and infants, the deportation and 
resettlement of populations and the persecution of Jews. The draft Con¬ 
vention also included the more obvious methods of killing which would be 
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x FOREWORD 

used (and were used in Poland) in order to destroy the Polish nation. The 
whole scheme as put into effect in Poland is too complex and many-sided to 
be capable of useful summary in this Foreword. The general character is 
fully illustrated in the text of this volume both in the judgment of the U.S. 
Military Tribunal (Subsequent Proceedings) and in the judgment of the 
Polish Supreme National Tribunal. In the indictment in both these cases 
the word genocide or genocidal is used though it does not appear in either 
judgment exactly as it appears in the indictment in the International Military 
Tribunal (I.M.T.) The Resolutions on the point and other proceedings 
before the United Nations will be found in detail in the Notes to the Case 
on pages 36-42 of this volume, where also will be found an instructive 
study of the concept. 

It is interesting that there should be two judgments reported together in 
reference to this crime in Poland where perhaps it figured more largely and 
shockingly than in any other occupied territory. It is an accident that they 
should both be available. The trial in Poland was before the Supreme 
National Tribunal of Poland, the Constitution, jurisdiction and procedure 
of which were explained by Dr. Litawski on pages 82-97 of Volume Vll of 
this series of Reports. The proceedings were, as was natural, in Polish. 
When final arrangements were being made for winding up the United 
Nations War Crimes Commission, the Polish representative. Colonel 
Muszkat. asked that at least three Polish reports should be included. The 
case which appears is one of those selected, the other two having been 
included in Volume Vll. It has been reported by Dr. Litawski who did or 
supervised the necessary translation. It is hoped to include yet' another 
Polish case. It is very helpful towards understanding the similarity and 
difference between a case tried before the Nuremberg Court and one tried 
before a Polish Court. In particular the latter trial will illustrate the dove¬ 
tailing together of the National Code and the International law of war, and 
to observe what additions or modifications are necessary to effect the dove¬ 
tailing. It may be noted that the most important cases of war crimes 
(killing, pillage and, in general, crimes against humanity) are specifically 
covered by the National Law, which only needs to be supplemented when 
that is necessary to give the defendant the opportunity of availing himself of 
the specific defences available under the law of war. On the other hand, 
many aspects of genocide, a category w hich in part overlaps with war crimes 
and crimes against humanity, and in part is different in scope and detail, 
can only sufficiently be dealt with by particular ad hoc amendments or 
extensions of the national law. 

If 1 were to compare the two reports which in a sense cover the same 
ground, though the positions and personalities of the accused are different, 

1 should be disposed to say that the Subsequent Proceedings judgment was 
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more analytical and so were the proceedings throughout. But I do not 
find any radical difference in the exposition and application of the Law and 
in each there is a most painstaking care and impartiality, as might be ex¬ 
pected from the high attainments of all the judges concerned and the high 
legal traditions of the two countries to which they respectively belong. The 
latter report includes a valuable treatment of the liability of criminal 
organisations. 

As I have already said, 1 do not think 1 can do better than to refer the 
reader to a careful study of the two Reports. The distinction between the 
Government General and the “ annexed ” territory which the Germans 
attempted to make raises no novel point. 

The remaining Reports included in this volume are important in their 
difterent ways. One may call for particular note, that of Max Schmid who 
was charged with and found guilty of offences against the dead, the mal¬ 
treatment of an unknown dead member of the United States Army. He 
was a medical officer in the German army. In effect he kept a head as 
souvenir which he had severed from a dead United States soldier. He was 
found guilty and sentenced to 10 years’ imprisonment. The Geneva Con¬ 
vention and the United States Manual contain stringent provisions to that 
effect. The notes to the present report refer to other cases of the sort during 
the war in which the accused were Japanese military persons and in some of 
which the criminality was complicated by charges of cannibalism by the 
Japanese in the Far East. Customary international law has for centuries 
held that the maltreatment of dead belligerents is a serious offence. In the 
Weiss case self-defence was held to be an effective defence to a charge of 
killing a captured airman. Enforced prostitution of Dutch women in 
Batavia was held to be a war crime in the trial of Washio Awochi. The 
other cases reported in the volume will all repay careful reading because 
each in its way embodies important variants of well-known rules. 

Dr. Litawski has prepared the Polish trial reported in this volume, while 
the rest of the reports contained herein are the work of Dr. Zivkovic with 
the exception of that on the trial of Max Schmid which was contributed by 
Mr. Stewart. Mr. Brand, whose main energies are now devoted to the 
writing of a general analysis of the decisions reported or cited in this series 
which will appear in Volume XV, has not contributed any separate reports 
to the present volume, but has performed as usual the selective, supervisory 
and technical work incidental to his position as Editor. 

WRIGHT. 


London, January, 1949, 











CASE No. 73 


TRIAL OF ULRICH GREIFELT AND OTHERS 

UNITED STATES MILITARY TRIBUNAL, NUREMBERG. 
10th October, 1947 — 10th march, 1948 


Criminal nature of racial persecutions — Genocide—Membership 
of Criminal Organisations—Plea concerning annexed 
territory. 


Ulrich Greifelt and the other accused in this trial were involved 
in various capacities in the carrying out of the Nazi racial 
policy in countries occupied by Germany, mainly in East 
and South-East European countries. They were leading 
members of four organisations to which racial tasks were 
assigned : the Main Staff Office (Stabshauptamt) of the 
Reichs Commissioner for the Strengthening of German¬ 
ism ( Reichskonunissar fuer die Festigung des Deutschen 
Volkstums). commonly known as “ RKFDV ” ; the SS. 
Main Race and Settlement Office ( Rasse-und Siedlungs- 
hauptamt) commonly known as “RUSHA”; the 
Repatriation Office for Ethnic Germans (Volksdeutsche 
Mittelstelle), commonly known as “VOMI” and the 
Well of Life Society ( Lebensborn). 

The accused were charged with committing, in pursuance of 
a systematic programme of genocide, crimes against 
humanity and also war crimes between September. 1939. 
and April, 1945, as individual perpetrators. All of them, 
but one, were also charged with membership of criminal 
organisations, as defined in the Judgment of the Nurem¬ 
berg International Military Tribunal. 

One accused was found not guilty and acquitted, and the 
remaining thirteen were held guilty of crimes against 
humanity, war crimes, membership of criminal organisa¬ 
tions, or of one or more of the foregoing three counts. 
Sentences pronounced ranged from 25 years’ down to 
several periods of less than 3 years' imprisonment. 

The essence of the charges and convictions was that the above 
crimes were committed in furtherance of and as an 
integral part of the Nazi racial ideology and policy. The 
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A TRIAL OF ULRICH GR El FELT AND OTHERS 

trial therefore dealt with the main body of racial perse¬ 
cutions which distinguished so conspicuously the Nazi 
reeime inside the Third Reich and in all countries invaded 
and occupied by Germany, during the war of 1939-1945. 
It is of the utmost importance both as a record of events 
and facts of an unparalleled nature in modern history and 
as a piece of jurisprudence applying the ever developing 
rules of international penal law. 

A. OUTLINE OF THE PROCEEDINGS 

I. THE INDICTMENT 

The accused named in the Indictment were the following : Ulrich Greifelt, 
Rudolf Creulz, Konrad Meyer-Hetling. Otto Schwarzenberger, Herbert 
Huebner, Werner Lorenz, Heinz Brueckner, Otto Hofmann, Richard Hilde- 
brandt, Fritz Schwalm, Max Sollmann, Gregor Ebner, Guenther Tesch and 
Inge Viemetz. Their official positions are described elsewhere. 

The Indictment submitted against them contained three counts. The first 
two charged the commission of crimes against humanity and war crimes 
respectively, as defined in Law No. 10 of the Allied Control Council for 
Germany,! 1 ) including "murders, brutalities, cruelties, tortures, atrocities, 
deportation, enslavement, plunder of property, persecutions and other 
inhumane acts." The third count charged membership of criminal organ¬ 
isations under the terms of the same law and in consequence of the declara¬ 
tions made by the Nuremberg International Military Tribunal. 

Count One charged the commission of Crimes against Humanity in 
respect ol " civilian populations, including German civilians and nationals 
of other countries, and against prisoners of war." It was couched in the 
following terms : 

"I. Between September, 1939, and April, 1945, all the defendants 
herein committed Crimes against Humanity as defined by Control 
Council Law No. 10, in that they were principals in, accessories to, 
ordered, abetted, took a consenting part in. were connected with plans 
and enterprises involving, and were members of organisations or groups 
connected with : atrocities and offenses, including but not limited to 
murder, extermination, enslavement, deportation, imprisonment, tor¬ 
ture, persecutions on political, racial and religious grounds, and other 
inhumane and criminal acts against civilian populations, including 
German civilians and nationals of other countries, and against prisoners 
of war. 

The acts,conduct, plans and enterprises charged in Paragraph 1 of 
this Count were carried out as part of a systematic program of genocide, 
aimed at the destruction of foreign nations and ethnic groups, in part 
■ murderous extermination, and in part by elimination and suppression 
ot national characteristics. The object of this program was to strengthen 
t e German nation and the so-called 1 Aryan ’ race at the expense of 

^■e V«| eg m d l?r 8 .Io IS Uw and 0 ' h , er ,™ lcs renting to United States Military Tribunals. 
■>cc voi. ill ol this series, pp. 113-120. 
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such other nations and groups by imposing Nazi and German character¬ 
istics upon individuals selected therefrom (such imposition being here¬ 
inafter called ‘ Germanization ’) : and by the extermination of ‘ un¬ 
desirable ’ racial elements. This program was carried out in part by 

(a) Kidnapping the children of foreign nationals in order to select for 
Germanization those who were considered of ‘ racial value ’ ; 

(/>) Encouraging and compelling abortions on Eastern workers for the 
purposes of preserving their working capacity as slave labour and 
weakening Eastern nations : 

(<■) Taking away, for the purpose of exterminating or Germanization, 
infants bom to Eastern workers in Germany : 

(d) Executing, imprisoning in concentration camps, or Germanizing 
Eastern workers and prisoners of war who had had sexual inter¬ 
course with Germans, and imprisoning the Germans involved : 

(e) Preventing marriages and hampering reproduction of enemy 
nationals; 

( f) Evacuating enemy populations from their native lands by force and 
resettling so-called ‘ ethnic Germans ’ (Volksdeutschc) on such 
lands : 

(g) Compelling nationals of other countries to perform work in Germany , 
to become members of the German community, to accept German 
citizenship, and to join the German Armed Forces, the Waffen-SS, 
the Reich Labour Service and similar organisations. 

(h) Plundering public and private property in Germany and in the in¬ 
corporated and occupied territories, e.g., taking church property, 
real estate, hospital apartments, goods of all kinds, and even personal 
effects of concentration camp inmates, and 

(i) Participating in the persecution and extermination of Jews." 

Count Two dealt with War Crimes committed against " prisoners of war 
and civilian populations of countries and territories under the belligerent 
occupation of, or otherwise controlled by, Germany." It reads : 

“ Between September 1939 and April 1945, all the defendants herein 
committed War Crimes, as defined by Control Council Law No. 10, 
in that they were principals in, accessories to, ordered, abetted, took a 
consenting part in, were connected with plans and enterprises involving, 
and were members of organisations or groups connected with : atroci¬ 
ties and offenses against persons and property constituting violations of 
the laws and customs of war, including but not limited to, plunder of 
public and private property, murder, extermination, enslavement, 
deportation, imprisonment, torture, and ill-treatment of and other 
inhumane acts against thousands of persons. These crimes embraced, 
but were not limited to, the particulars set out in Paragraphs 11-21, 
inclusive, of this Indictment, which are incorporated herein by reference, 
and were committed against prisoners of war and civilian populations 
of countries and territories under the belligerent occupation of, or other¬ 
wise controlled by, Germany. 
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The acts and conduct of the defendants set forth in this Count were 
committed unlawfully, wilfully, and knowingly, and constitute violations 
of international conventions, including the Articles of the Hague Regu¬ 
lations. 1907, and of the Prisoner of War Convention (Geneva, 1929), 
enumerated in Paragraph 23 of this Indictment, of the laws and customs 
of war. of the general principles of criminal law as derived from the 
criminal laws of all civilised nations, of the internal penal laws of the 
countries in which such crimes were committed, and of Article II of 
Control Council Law No. 10." 

Count Three charged the accused with membership of criminal organisa¬ 
tions in the following terms : 

“ All the defendants herein except defendant Viermetz, are charged 
with membership, subsequent to September I. 1939, in the Schutzstaffeln 
der Nationalsozialistischen Dcutschen Arbeiterpartei (commonly known 
as the ‘SS’). declared to be criminal by the International Military 
Tribunal and Paragraph 1 (d) of Article II of Control Council Law 
No. 10.” 

2. 1HI EVIDENCE BF.FORL 1HI IRIBUNAL 

(i) Organisations Involved and Official Positions oj the accused 

The evidence brought before the Tribunal showed that all the accused 
were officials of the four organisations described in the Indictment, and that 
the olfences proved against them were committed by them in the above 
capacities. 

The Main StalT Office of the Reichscommissioner for the Strengthening of 
Germanism was the relevant directing body. It operated under the super¬ 
vision of Heinrich Himmler, Reichsfuehrer of the S.S. and Chief of the 
Nazi Police. Il was responsible for, among other things, bringing “ ethnic 
Germans" into Germany, evacuating non-Germans from desirable areas in 
foreign lands, and establishing new settlements of Germans and “ ethnic 
Germans ” in such areas. These activities involved transfer of populations. 
Germanisation of citizens of other countries, deportation of Eastern workers, 
deportation to slave labour of members of other countries eligible for 
Germanization. kidnapping of so-called “ racially valuable ” children for 
Germanization, participation in the performance of abortions on Eastern 
workers, murder and plunder of property. The chief defendant, Greifelt. 
was head of the Main Staff Office and in personal charge of one of its 
branches. Amstgruppe B. The latter consisted of offices for economy, 
agriculture and finance. He held the ranks of Obergruppenfuhrer of the 
S.S. and of Lt.-General of the Police. The other accused who held high 
positions in the Main Staff Office as heads of various branches, were : Crauz, 
Oberfuehrer S.S. (Senior Colonel), Deputy to Greifelt. chief of Amstgruppe 
A, which consisted of the Central Office and the offices for resettlement of 
folkdom and labour and in personal charge of Amt Z (Central Office); 
Meyer-Hctling, Oberfuehrer S.S.. Chief of Amstgruppe C. which consisted 
of the Central Land Office and the offices for planning and construction, in 
personal charge ol Amt VI (Planning): Schwarzenberger, Oberfuehrer S.S., 
Chief of Amt V (Finance); Huelman. Standartenfuehrer S.S. (Colonel), 
Chiet of the Branch Office at Posen. 
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The leading position of the Main Staff Office was established by the 
Tribunal in the following terms : “ The Main Staff’ Office was actually the 
directing head of the whole Germanization program, co-ordinating the 
activities of the other organizations. Before the end of the war. the activities 
of the Main Staff Office involved, among other things, the expulsion and 
deportation of whole populations ; the Germanization of foreign nationals : 
the deportation of foreigners to Germany as slave labor ; the kidnapping 
of children : and the plundering and confiscation of property of enemy 
nations." 

The office for Repatriation of Ethnic Germans (VOM1) was responsible 
for, among other things, the selection of "ethnic Germans," their evacua¬ 
tion from their native country, their transportation into " VOMI " camps, 
their care in these camps including temporary employment as well as ideo¬ 
logical training, and their indoctrination after final employ ment or resettle¬ 
ment. It took large amounts of personal effects of concentration camp 
inmates and of real estate, for the use of resettlers. It also played a leading 
part in the compulsory conscription of enemy nationals into the Armed 
Forces, Waffen-SS, Police and similar organisations. In addition, it partici¬ 
pated in the compulsory Germanization of “ ethnic Germans " and people 
of German descent, in the forcing into slave labour of indiv iduals considered 
eligible for Germanization, and in the kidnapping of foreign children. 
Werner Lorenz was the Chief of VOMI ; and Heinz Brueekner was Chiet 
of Amt VI (Safeguarding of German Folkdom in the Reich-Reichsicherung 
deutschen Volkstums in Reich). 

The S.S. Main Race and Settlement Office (RUSF1A) was responsible lor 
racial examinations. It was an advisory and executive office for all questions 
of racial selection. Racial examinations were carried out by RUS leaders 
(Rasse und Siedlungs Fuehrers) or their staff members, called racial ex¬ 
aminers (Eignungspruefer), in connection with ; cases where sexual inter¬ 
course between workers and prisoners of war of the Eastern nations and 
Germans had occurred ; pregnancy of Eastern workers ; children bom to 
Eastern workers ; classification of people of German descent ; selection of 
enemy nationals, particularly Poles and Slovenes, for slave labour and 
Germanization ; kidnapping of children eligible for Germanization ; trans¬ 
fers of populations ; and persecution and extermination of Jews. Otto 
Hofmann was the Chief of RUSHA from 1940 to 1943 ; Richard Hiide- 
brandt was the Chief of RUSHA from 1943 to 1945 ; Fritz Schwalm was 
Chief of Staff of RUSHA ; and Herbert Huebner was the RUS leader for 
the Warthegau, Poland. 

The " Lebensborn ” Society existed long before the war and was primarily 
concerned with running a maternity home. It was contended by the prosecu¬ 
tion that, within the racial scheme for annihilating nations under German 
rule, it was responsible for kidnapping of foreign children for the purpose of 
Germanization. Max Sollmann was the Chief of Lebensborn and in 
personal charge of Main Department A, which consisted of offices for 
reception into homes, guardianship, foster homes and adoptions, statistics, 
and registration ; Gregor Ebner was the Chief of the Main Health Depart¬ 
ment ; Guenther Tesch was the Chief of the Main Legal Department ; and 
Inge Viermetz was Deputy Chief of Main Department A. 

B 
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In regard to these organizations and their leading officials, the Tribunal 
made the following finding: “ Each organization had certain well-defined 
tasks, which after 1939 were modified or expanded as the recent war pro¬ 
gressed. The organizations worked in close harmony and co-operation, as 
will later be shown in this judgment, for one primary purpose in effecting the 
ideology and program of Hitler, which may be summed up in one phrase : 
The twofold objective of weakening and eventually destroying other nations 
while at the same time strengthening Germany, territorially and biologically, 
at the expense of conquered nations.' 

The same objective was stressed by the Prosecution in the following 
terms : 

“The fundamental purpose of the four organisations . . . was to 
proclaim ... and safeguard the supposed superiority of ‘ Nordic' 
blood, and to exterminate and suppress all sources which might ‘ dilute ' 
or ‘ taint' it. The underlying objective was to assure Nazi dominance 
over Germany and German domination over Europe in perpetuity.” 

(ii) The Master Scheme : Genocide 

As already mentioned, in the Indictment the prosecution had charged that 
crimes against humanity perpetrated by the accused were carried out as part 
of a “ systematic programme of genocide," that is of the “ destruction of 
foreign nations and ethnic groups. 

The evidence produced showed that this programme had been devised by 
the top ranking Nazi leaders in pursuance of their racial policy of establish¬ 
ing the German nation as a master race and to this end exterminate or 
otherwise uproot the population of other nations. The programme was laid 
down in a series of documents. 

As early as a few days after the aggression against Poland, on 7th October, 
1939, Hitler issued a Decree appointing Himmler as head of the above- 
described racial policy, in which the following general directives were laid 
down : 

" The consequences which Versailles had on Europe have been 
removed. As a result, the Greater German Reich is able to accept and 
settle within its space German people, who up to the present had to live 
in foreign lands, and to arrange the settlement of national groups within 
its spheres of interest in such a way that better dividing lines between 
them are attained. I commission the Reichsfuehrer-SS with the Execu¬ 
tion of this task in accordance with the following instructions : 

Pursuant to my directions the Reichsfuehrer-SS is called upon : 

(1) to bring back those German citizens and racial Germans abroad 
who are eligible for permanent return into the Reich ; 

(2) to eliminate the harmful influence of such alien parts of the popula¬ 
tion as constitute a danger to the Reich and the German community ; 

(3) to create new German colonies by resettlement, and especially by the 
resettlement of German citizens and racial Germans coming back 
from abroad.” 

These directives were first implemented in the occupied territories of 

Poland. On 25th November, 1939, Himmler received a document prepared 
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by the Racial-Political Office of the Nazi Party and entitled “ The Problem 
of the Manner of Dealing with the Population of the Former Polish Terri¬ 
tories on the Basis of Racial-Political Aspects." 

This document contained a general statement on the goals of Nazi racial 
policy in Eastern Europe, which was couched in the following terms : 

“ The aim of the German policy in the new Reich territory in the 
East must be the creation of a racial and therefore . . . uniform German 
population. This results in ruthless elimination of all elements not 
suitable for Germanization. 

" This aim consists of three interwoven tasks : 

first, the complete and final Germanization of the population which 

seems to be suitable for it. 

Second, deportation of all foreign groups which are not suitable for 

Germanization, and 

Third, the resettlement by Germans.” 

The document then contained the following elaborate programme regard¬ 
ing the selection of Polish citizens of German stock to be re-incorporated 
into the Reich and the forcible Germanizations of the purely Polish popula¬ 
tion : 

" AU Germans, beyond doubt established as German nationals, arc 
to be registered in a German People's List. They receive the German 
citizenship. Only these Germans have the right to be Reich citizens. 

" All other persons are not entitled to the right to be Reich citizens 
and therefore have no political rights. 

" In the future Germans are to carry exclusively German names : 
that is, family names which in their root and etymology are of German 
origin. Names which are only Germanized in the written form, but 
show their Slavonic origin, cannot be regarded to be German names. 
They too are to be changed. 

“ The official language of all authorities, including courts, is ex¬ 
clusively German. 

“ Poles cannot be business owners. The real estates, also the farms 
they possessed up to now, are being expropriated. Poles are not 
permitted to exercise an independent trade and cannot be masters of a 
trade ; all existing apprentice contracts are annulled ; promising Polish 
apprentices can be taken to Germany proper as apprentices. 

" As to the treatment of the population remaining in the Eastern 
territories—mainly of the Polish and the German-Polish mixed popula¬ 
tion—it is constantly to be born in mind, that all measures of the legis¬ 
lature and administration have but one purpose, namely, to achieve a 
Germanization of the non-German population by all means and as 
quickly as possible. For this reason a continuation of a national Polish 
cultural life is definitely out of question. The Polish orientated popula¬ 
tion, in as far as it cannot be assimilated, is to be deported, the re¬ 
mainder to be Germanized. Therefore, a basis for a national and 
cultural autonomous life must no longer exist. In future there will be 
no Polish schools in the Eastern territories. In general there will be 
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only German schools with emphasis on National Socialist racial teach¬ 
ings. Poles and members of the German-Polish mixed population who 
are not yet completely Germanized are not permitted to attend German 
universities, trade schools or high and secondary schools. Children of 
the members of this part of the population are only admitted if they are 
members of the Hiller Youth and are reported by it. 

" Any religious service in Polish is to be discontinued. The Catholic 
and even the Protestant religious service are only to be held by especially 
selected German-conscious German priests and only in German. 
Considering the political importance and the danger of the Catholic- 
Polish church connected with it, one could get the idea to outlaw the 
Catholic church entirely. However, one has to keep in mind that the 
population is strongly attached to the church and that such a measure 
could perhaps result in the opposite of Germanization. Specially 
selected, German-minded Catholic priests could probably gain not 
unimportant a success for the Germanization by a clever influence on 
the Catholic-Polish part of the population. The probability that 
especially Catholics of German extraction who were Polonized in the 
past centuries, could, with the help of suitable German priests, be 
brought back to the German people, is very great. In case of the 
Protestant Church the priests, who during the Polish lime, especially 
during the last year, tried to betray the German people in a hatefulness 
which can hardly be de-.cribed (under the leadership of their bishop 
Bursche), arc ruthlessly to be removed as enemies of any national con¬ 
viction and of National Socialism. Polish church holidays are to be 
abrogated. Only the holidays of both denominations permitted in the 
Reich are to be observed. 

In order to prevent any cultural or economic life, Polish corpora¬ 
tions, associations and clubs cease to exist : Polish church unions are 
also to be dissolved. 

" Polish restaurants and cafes as centres of the Polish national life 
are to be closed down. Poles are not permitted to visit German 
theatres, variety shows, or cinemas. Polish theatres, cinemas and other 
places of cultural life are to be closed down. There will be no Polish 
newspapers, nor printing of Polish books nor the publishing of Polish 
magazines. For the same reasons Poles must not have radios and 
should not possess a phonograph. 

“ Our Germanization policy has the aim to extract the Nordic groups 
from the remaining population and to Germanize them, and, on the 
other hand, to keep the racially foreign Polish strata on a low cultural 
level and to deport them from lime to time to Central Poland.” 

A special programme was devised in the same document regarding the 
treatment of the Jews and of the mixed population, that is of families set 
up by marriages between Poles and Germans. It dealt in particular with the 
treatment of children of such mixed marriages : 

Treatment of the mixed population. 

“ These thoughts make it most recommendable to transfer those 
peisons, who were not included in the German People’s List but who 
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live in a racial mixed marriage with Poles or who are of mixed German- 
Polish descent, to Germany proper, if they are not especially active for 
the Polish ideology. The final Germanization can be achieved in 
Germany proper. Children from such German-Polish racial mixed 
marriages have, whenever possible, to be educated in Germany proper 
and in German surroundings (educational institutions). The influence 
of the Polish parent must be excluded to the greatest possible extent. 

“ Probably only a small part of the Polish population within the new 
Reich territory can be Germanized ; the easiest way w ill be to transfer 
them, and especially their children, to Germany proper, where, as a 
matter of course, a collective employment or settlement is completely 
out of question. 

“ Special treatment of racially valuable children. 

“ A considerable part of the racially valuable groups of the Polish 
people, who, on account of national reasons are not suitable for German¬ 
ization, will have to be deported to the rest of Poland. But here it 
has to be tried to exclude racially valuable children from the re-settle¬ 
ment and to educate them in suitable educational institutions, probably 
like the former military orphanage at Potsdam, or in a German family. 
The children suitable for this are not to be over 8 to 10 years of age 
because, as a rule, a genuine ethnic transformation, that is, a final 
Germanization, is possible only up to this age. The first condition for 
this is a complete prevention of all connections with their Polish rela¬ 
tives. The children receive German names which etymologically are of 
accentuated teutonic origin, their descendant certificate will be kept by 
a special department. All racially valuable children whose parents died 
during the war or later, will be taken over in German orphanages w ith¬ 
out any special regulation. For this reason a decree prohibiting the 
adoption of such children by Poles is to be issued. 

“ Any keeping of biologically healthy children in church institutions 
is prohibited. 

“ Children of such institutions, if not older than approximately 10 
years, are to be transferred to German educational institutions. 

“ Poles with a neutral attitude, who are willing to send their children 
to German educational institutions, do not need to be deported to the 
rest of Poland. 

“ As already related, the final aim must be the complete elimination 
of the Polish national spirit. These Poles who cannot be Germanized 
must be deported to the remaining Polish territory. 

“ In all cases of eviction of classes which are racially equivalent to 
us and valuable, the possibility of a retention of the children and their 
special education is to be considered. 

“ If the Eastern territories are to be Germanized it is necessary that 
all the land, including land which was handed down from generation to 
generation by its Polish owners, be expropriated in favor of the German 
settlers. Thereby the Polish peasant loses the basis of his existence 
and is therefore to be deported to the remainder of Poland, if he cannot 
be Germanized. 
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“ Jews, regardless whether they are Jews by creed or baptized, are 
to be deported to the remainder of Polish territory by cancellation of 
all their obligations, ruthlessly and as soon as possible. 

“ Persons of mixed Polish-Jewish blood, regardless of their degree, 
are to be placed on the same level, without any exceptions and under 
all circumstances, as Poles and Jews who are to be deported." 

The following further lines of action were laid down in regard to Poles 
and Jews: 

“ Independent of the not yet published future solution of the problem 
regarding the legal State structure of the remainder of Poland, one must 
start from the fact that the remainder of Poland will also in future be 
under the ruling influence of the Reich. 

“ The population of this territory is composed of Poles and Jews and 
in addition of a large number of Polish-Jewish half breeds. A part of 
the population must be considered as definitely of alien blood from a 
racial point of view, at any rate as unsuitable for assimilation. Under 
the circumstances it must be stated in principle that the German Reich 
is in no way interested in raising the Polish and Jewish parts of the 
population of the remainder of Poland to a higher racial and cultural 
level, or in their education. 

" The inhabitants of the remainder of Poland must be given their 
citizenship. However, they are not to have any independent political 
parties, and associations which might provide a possible nucleus for a 
future national concentration must be forbidden. Non-political clubs 
should not be allowed either, or only from very special points of view. 
Cultural associations, for instance, vocal societies, clubs for the study 
of the home-country, gymnastic and sports clubs, social clubs, etc., can 
by no means be regarded without misgivings, as they can easily promote 
nationalism amongst their members. In particular, the gymnastic and 
sport clubs also lead to a physical strength of the population, in which 
we are not interested. 

“ Medical care on our part should be confined to preventing epidemics 
from spreading to the Reich territory. 

“ AH measures serving birth control are to be admitted or to be 
encouraged. Abortion must not be punishable in the remaining terri¬ 
tory. Abortives and contraceptives may be publicly offered for sale 
in every form without any police measures being taken. Homosexuality 
is to be declared not punishable. Institutes and persons who make 
a business of performing abortions should not be prosecuted by the 
police. Hygienic measures from a racial point of view should not be 
encouraged in any way. 

It will be the task of the German administration to play up the 
Poles and Jews against each other." 

The above programme was later developed by Himmler. In a directive 
entitled Reflections on the Treatment of Peoples of Alien Race in the 
East, he spoke of the necessity to bring about the extinction of alien races, 
and issued the following instructions regarding the treatment of children : 
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“ A basic issue in the solution of aU these problems is the question 
of schooling and thus the question of sifting and selecting the young. 
For the non-German population of the East there must be no higher 
school than the fourth-grade elementary school. 

“ The sole goal of this school is to be : 

Simple arithmetic up to 500 at the most: writing of one's name ; 
the doctrine that it is a divine law to obey the Germans and to be 
honest, industrious and good. I don't think that reading should 
be required. 

“ Apart from this school there are to be no schools at all in the East. 
Parents, who from the beginning want to give their children better 
schooling in the elementary school as well as later on in a higher school 
must make an application to the Higher SS and the police leaders. 
The first consideration in dealing with this application will be whether 
the child is racially perfect and conforming to our conditions. If we 
acknowledge such a child to be as of our blood, the parents will be 
notified that the child will be sent to a school in Germany and that it 
will permanently remain in Germany. 

“ The parents of such children of good blood will be given the choice 
of either giving away their child ; they will then probably produce no 
more children so that the danger of this subhuman people of the East 
obtaining a class of leaders which, since it would be equal to us, would 
also be dangerous for us, will disappear; or else the parents pledge 
themselves to go to Germany and to become loyal citizens there. The 
love towards their children whose future and education depends on the 
loyalty of the parents will be a strong weapon in dealing with them. 

“ Apart from examining the applications made by parents for better 
schooling of their children, there will be an annual sifting of all children 
of the General Government between the ages of six and ten in order to 
separate the racially valuable and non-valuable. The ones who are 
considered racially valuable will be treated in the same way as the 
children who are admitted on the basis of the approved application of 
their parents.” 

This programme was approved by Hitler on 25th May, 1940, and orders 
were given for its execution in complete secrecy. Greifelt was one of those 
initiated from the outset. Similar instructions were issued for dispossessing 
the victims of this programme of national extinction of their property by 
means of confiscation. On 16th December, 1939, Himmler issued the 
following orders : 

1 

“ To strengthen Germanism and in the interest of the defence of the 
Reich, all articles mentioned in section II of this decree are hereby 
confiscated. This applies to all articles located in the territories an¬ 
nexed by the Fuehrer’s and Reich Chancellor's decree of 12.10.39 and 
in the General Government for the occupied Polish territories. They 
are confiscated for the benefit of the German Reich and are at the 
disposal of the Reich Commissioner for the Strengthening of Germanism. 
Provided always that this does not apply to articles which are fully or 
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for more than 75", the property of German citizens or persons of 
German race. In particular are confiscated all articles mentioned in 
section II which are in archives, museums, public collections or in the 
private possession of Poles and Jews if their protection and expert 
safekeeping is in German interest. 

11 

"(1) Historical and pre-historieal articles, documents, books, which 
are of interest for questions of cultural value and of public life, specially 
for the question of the German share in the historical, cultural and 
economic development of the country, and documents which arc 
relevant for the history of present events. 

" (2) Articles of art of cultural value, e.g., pictures, sculptures, 
furniture, carpets, crystal, books, etc. 

“ (3) Furnishings and jewelry made of precious metal. 


IV 

" All confiscations made before this decree by authorities of the 
Reichfuehrer SS and Chief of- German Police and the Reichcom- 
missioner for the Strengthening of Germanism are hereby confirmed. 
They are to be regarded as made for the benefit of the German Reich 
and are at the disposal of the Reichcommissioner for the Strengthen¬ 
ing of Germanism." 

Further evidence submitted to the Tribunal showed that all the general 
directions and instructions set out above were strictly implemented. They 
resulted in the undertaking of a series of criminal measures which are 
described in more detail below. 


(iii) Kiitnapping of Alien Children 


One of the measures undertaken by the accused in order to carry out the 
programme of Genocide, consisted in forcibly removing from occupied 
territories children regarded as racially fit to be Germanized. This policy 
was defined by Himmler in a letter of ISth June. 1941. where, speaking of 
Polish children, he said the following : 


“ 1 vv ould consider it right if small children, of Polish families, who 
show especially good racial characteristics were apprehended and 
educated by us in special children's institutions and children's homes 
w hich must not be too large. The apprehension of the children would 
have to be explained with endangered health 


After half a year the genealogical tree and documents of descent 
of those children who prove to be acceptable should be procured. After 
altogether one year it should be considered to give such children as 
foster children to childless families of good race. . . 


Later, in 1943, Himmler formulated this policy in the following terms 

1 consider that in dealing with members of a foreign country 
especially some Slav nationality, we must not start from German point- 

thonohl and w em ^t not endow these people with decent Germar 
thoughts and logical conclusions of which they are not capable, but w< 
must take them as they really are." 


“ Obviously in such a mixture of peoples there will always be some 
racially good types. Therefore I think that it is our duty to take their 
children with us, to remove them from their environment, if necessary 
by robbing or stealing them. . . . Either we win over any good blood 
that we can for ourselves and give it a place in our people or . . . we 
destroy this blood. . . ." 

Pursuant to this scheme Greifelt issued appropriate orders, known as 
“ Regulation 67/1," where he instructed RK.FDV and RUSHA officials in 
the following terms : 

" In order to be able to regain for German Folkdom those children, 
whose racial appearance indicates nordic parents, it is necessary that 
the children who are in former Polish orphanages and with Polish foster- 
parents, are subjected to a racial and psychological process of selection. 
These children, who are considered to be racially valuable to German 
Folkdom, shall be Germanized. . . .” 

The decree further provided, in great detail, for the registration of the 
children, their racial examination by RUSHA, a medical examination and 
their subsequent treatment. Particular care was taken to keep as a secret 
that the children involved were of Polish stock : 

" Special attention is to be given that the expression ‘ Polish children 
suitable for Germanization ' may not reach the public to the detriment 
of the children. The children are rather to be designated as German 
orphans from the regained Eastern Territories." 

At the same time orders were issued by Himmler and carried out by the 
Main Staff Office, RKFDV, regarding the treatment of children of unsuitable 
parents. Children of politically unreliable parents on account of their 
having shown hostile feelings towards Polish citizens of German stock, were 
to be segregated from their parents. They were to be put in local German 
public schools and included in the Hitler Youth organisation. Higher 
education was prohibited. 

Evidence was produced to the effect that, in handling this matter, a steady 
correspondence developed between Himmler's office, RUSHA, VOMI and 
the Main Staff Office, involving the accused. It was proved that, among 
others, Hofmann and Hildebrandt as heads of RUSHA, were acquainted 
with all the details in the summer of 1941, and took part in the kidnapping. 
Schwalm was another direct participant. 

Of the officials of VOMI evidence showed that Lorenz and Brueckner 
were also active in numerous cases. 

(iv) Abortions on Eastern Workers 

Another method applied was to prevent the birth of children by women 
of the Eastern occupied territories, Poland and the U.S.S.R. Abortions 
were prescribed wherever pregnancy had occurred as a result of sexual 
intercourse between members of the Nazi occupying authorities and local 
women. These instructions were issued by Himmler in March, 1943 : 

•* Where pregnancy is caused by sexual intercourse between a member 
of the SS or the Police and a non-German woman, residing in the 
occupied Eastern territories, an interruption of pregnancy is to be 
carried out positively by the competent physician of the SS or the 
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Police, unless that woman is of good stock, which is to be ascertained 
in advance in every case. 

“ The Russian physicians or the Russian Medical Association, which 
must not be informed of this order, are to be told in individual cases, 
that the pregnanes is being interrupted for reasons of social distress. 
It must be explained in such a way. that no conclusions to the existence 
of a definite order may be drawn." 

This order was later extended to women working in the Reich as slave 
labour. 

The organisation RUSHA took an active part in the carrying out of the 
above-described orders, chiefly through its heads Hofmann and Hildebrandt. 
Its role consisted mainly in conducting racial examinations of the pregnant 
women, under the following specific instructions : 

"... If it is found by this racial examination that a racially valuable 
is to be expected, then the consent for abortion is to be denied. If on 
the basis of the racial examination the offspring is expected not to be 
racially valuable, the consent for abortion is to be granted. 

The racial examination is to be carried out rapidly. Further 
directives concerning the carry ing out of the racial examination and the 
treatment of the cases in which the consent for abortion is to be denied 
are issued by the Reichsfuehrcr SS and Chief of the German Police or 
by the RUS—Main Office SS. . . . ” 

It is on the basis of such examinations that decisions regarding abortions 
were taken. 

. The late of the children allowed to be born was that of complete German- 
ization from the cradle ; this was shown in a letter from Himmler’s office 
to RUSHA : 

■' Thc reception into the care of the NSV or of Lebensborn of the 
child or good racial stock will necessitate in most cases its separation 
from the mother who remains at her working place. Particularly for 
this reason the reception into that care of the child of good racial stock 
is only possible with the mother's consent. She has to be made to 
consent to it through interpretations by the caretaking office which set 
torth the advantages but not the ends of this procedure. . . 

The Tribunal took note of the fact that the mother was “ to be made to 
consent." 


(v) Taking away oj Infants of Eastern Workers 

As distinct from the kidnapping of grown up children for Germanizatior 
the accused were involved in a programme of stealing newly bom infants c 
astern workers brought to Germany as forced or slave labourers in fac 
tones and agnculture. This was done in connection with the abortio 
policy, in cases where pregnancy was not discovered until it was too late t 
perform an abortion or the child was born before pregnancy was discovered 
The tollowing instructions were given in a Decree of 27th July, 1943 : 

wor^ir^r 8 birth ‘ he forei E n working women have to resum 

r 1 S P ° SS,ble accordin 8 to the instructions of the Pleni 
potentiary for the assignment of labor. 


" The children bom by the foreign working women may in no case 
be attended by German institutions, be taken into German children’s 
homes, or else be reared and educated together with German children. 
Therefore, special infant-attendance-institutions of the simplest kind, 
so-called ‘ Foreigners' children’s nursing homes,' have been erected 
within the billets where these children of foreigners are attended to by 
female members of the respective nationality. ... It is therefore 
important that the children of foreigners who. partly, are of a similar 
race and bearers of German blood and may therefore be considered as 
valuable are not assigned to the ’ Foreigners children s nursing home, 
but if possible, they are to be saved for the German nationality and to 
be educated as German children. 

“ For this reason an examination of the racial characteristics ot the 
father and mother has to be carried out in cases where the father of a 
foreigner's child is of German or of kindred race (Germanic) . . . 

Racial examinations were conducted by RUSHA and these examinations 
determined whether or not the infants were to be taken away from their 
mothers. Children considered to be racially impure were also to be taken 
away and put in separate assembly centres, completely segregated trom 
German and other children. A confidential report made to Himmler 
disclosed the treatment to which such “ impure " infants were subjected : 

" I found that all of the babies located in this home were under¬ 
nourished. As I was told by SS-Oberfuehrer Langoth only 1 liter 
milk and 1 \ cubes of sugar per baby per day are furnished to the home 
on the basis of a decision of the Land Food Office. With this ration 
the babies must perish from undernourishment in a few months. I 
was informed that this agreement exists concerning the raising of these 
babies. . . . 

•* There exists only one way or the other. Either one does not wish 
that these children remain alive—then one should not let them starve 
to death slowly and take away so many liters of milk from the general 
food supply : there are means by which this can be accomplished with¬ 
out torture and pain. Or one intends to raise these children in order 
to utilise them later on as labor. In this case they must be fed in such 
a manner that they will be fully usable as workers. . . . 

Those more particularly involved in the carrying out of this policy were 
RUSHA's heads Hofmann and Hildebrandt. 

The Tribunal dismissed, for lack of evidence, the prosecution's conten¬ 
tions that, in addition to RUSHA, Lebensborn and its members were also 
implicated in the taking away of infants. 

(vi) Punishment for Sexual Intercourse with Germans 

In pursuance of the same racial policy, workers from occupied countries 
in Germany were subjected to still more drastic measures involving their 
personal security and their lives. 

With the advent of foreign workers in Germany there followed incidents 
of sexual intercourse between them and Germans ; the Nazis issued decrees 
outwardly meant to protect the German race, and by doing so they ordered 
and provoked the murder of numerous inhabitants of occupied countries. 
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On 3rd July, 1940, Pancke, then chief of RUSHA, sent a report to 
Himmler’s deputy, Bormann. suggesting the first measures to be taken. 
He said : 

“ At present, there are hundreds of thousands of prisoners in 
Germany of all nationalities and degrees, partly in camps, but for the 
most part, however, as workers. 

”... The dangers of inter-mixing and bastardizing of our people 
are extraordinarily grave. They lie to a great extent in the almost 
unlimited lack of knowledge throughout our nation of the problems 
of blood." 


As a result, the Reich Main Security Office. Reichssicherheitshauptamt 
(RSHA), which was the top Gestapo Office, promulgated decrees which 
provided that if a foreigner had sexual intercourse with a German woman, 
he should be arrested and examined by a racial examiner of RUSHA. The 
fate of the arrestee depended entirely on RUSHA’s findings. Those con¬ 
sidered to be racially inferior were subject to “ special treatment,” that is 
to death, or to seclusion in a concentration camp Those found to be 
racially valuable were subject to Germanization. The " Special treatment ” 
was prescribed in the following terms : 

“ Special treatment is hanging . . . 

“ Sexual intercourse is forbidden 10 the manpower of the original 
Soviet Russian territory. 

“ For every case of sexual intercourse with German countrymen or 
women, special treatment is to be requested for male manpower from 
the original Soviet Russian territory, transfer to a concentration camp 
for female manpower. 

" When exercising sexual intercourse with other foreign workers, the 
conduct of the manpower from the original Soviet Russian territory is 
to be punished as a severe violation of discipline with transfer to a 
concentration camp. 

The intercourse between other foreign workers employed in the 
Reich and the manpower from the original Soviet Russian territory 
also brings great dangers to be dealt with by the security police, there¬ 
fore, it should also be fought with measures against the foreign 
workers. ..." 6 


inese instructions were subsequently extended to subjects of otht 
nations, such as Czechs. 

The complicity of RUSHA and its leading members in carrying out th 
instructions was proved by numerous documents. Thus, for instanci 
Hofmann made the I Mowing orders : 

With regard to illicit sexual intercourse of labourers of foreign sloe 
the following ordinances are in force : 

All serious offences such as assault and sexual offences and sexui 
ntercourse with German women and girls, are to be reported at one 
to the Security Service (Security Police); as a matter of principle th 

° f JUS,,ce wil1 not contacted in the begirming. As 
rule both parties will be arrested. 8 


“ After being investigated as to his nationality the party of foreign 
race is subject to a racial evaluation by the competent RuS Field Leader : 
a potential suitability toward Germanization is to be explored. 

“ When a case of sexual intercourse is detected, the Amtsarzt (official 
physician) has to ascertain whether the participating German woman 
is pregnant. It is to be stated how far the pregnancy is advanced and 
whether another and what person beside the one of foreign stock in 
question might have fathered the prospective child (this investigation 
to be made by the Youth Office). If the person of foreign stock is fit 
for Germanization and if both parties are evaluated favourably under 
the racial viewpoint, marriage is possible under certain conditions ; 
however, marriage between laborers from Serbia, or other Eastern 
labourers, and German girls are not permitted for the time being. A 
female worker of foreign stock, caused by the German man (in abuse 
of his position) to submit to sexual intercourse, will be taken into 
protective custody for a brief period, thereafter assigned to a different 
job. In other cases the female worker of foreign race is to be confined 
to a concentration camp for women. Pregnant women are to be sent 
to a concentration camp only after they have given birth and stilled 
the baby.” 

Similar orders were issued by Hildebrandt. 

(vii) Impeding the Reproduction oj Enemy Nationals 

Measures, concerning mainly inhabitants of Poland, were taken to 
prevent their reproduction and thus contribute to the destruction of non- 
German races. They took the form of various decrees, and were chiefly 
aimed at drastically curtailing marriages. 

They were taken in close connection with yet another measure, the so- 
called German People's List (Deutsche Volksliste). This list was introduced 
for Poland and was later extended to other foreign nationals. It classified 
Polish citizens into four groups. Group 1 included so-called ethnic 
Germans who had taken an active part in the struggle for the Germanization 
of Poland : Group 2 included those ethnic Germans who had not taken 
such an active part, but had “ preserved their German characteristics . 
Group 3 comprised individuals of alleged German stock who had become 
“ Polonized,” but who it was believed, could be won back to Germany, 
and also persons of non-German descent married to Germans or members 
of non-Polish groups, who were considered desirable so far as their political 
attitude and racial characteristics were concerned. Finally , Group 4 com¬ 
prised persons of German stock who had become politically merged with 
the Poles. After registration in the List, individuals from Groups I and 2 
became automatically German citizens. Those from Group 3 acquired 
German citizenship subject to revocation, and those from Group 4 received 
German citizenship through naturalization proceedings. Persons ineligible 
for the List were classified as stateless, and all Poles from the occupied 
territory, that is from the Government General of Poland, as distinct from 
the incorporated territory, were classified as non-protected. 

By a decree of 25th April, 1943, classes protected under the List were 
allowed to marry among themselves subject to restrictive measures. Re- 
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On 3rd July, 1940, Pancke, then chief of RUSHA, sent a report to 
Himmler's deputy, Bormann, suggesting the first measures to be taken. 
He said : 


“ At present, there are hundreds of thousands of prisoners in 
Germany of all nationalities and degrees, partly in camps, but for the 
most part, however, as workers. 

"... The dangers of inter-mixing and bastardizing of our people 
are extraordinarily grave. They lie to a great extent in the almost 
unlimited lack of knowledge throughout our nation of the problems 
of blood.” 


As a result, the Reich Main Security Office. Reichssicherheitshauptamt 
(RSHA), which was the top Gestapo Office, promulgated decrees which 
provided that if a foreigner had sexual intercourse with a German woman, 
he should be arrested and examined by a racial examiner of RUSHA. The 
fate of the arrestee depended entirely on RUSHA's findings. Those con¬ 
sidered to be racially inferior were subject to “ special treatment,” that is 
to death, or to seclusion in a concentration camp. Those found to be 
racially valuable were subject to Germanization. The " Special treatment ” 
was prescribed in the following terms : 

“ Special treatment is hanging . . . 


Sexual intercourse is forbidden to the manpower of the original 
Soviet Russian territory. 

For every case of sexual intercourse with German countrymen or 
women, special treatment is to be requested for male manpower from 
the original Soviet Russian territory, transfer to a concentration camp 
for female manpower. 
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“ After being investigated as to his nationality the party of foreign 
race is subject to a racial evaluation by the competent RuS Field Leader: 
a potential suitability toward Germanization is to be explored. 

" When a case of sexual intercourse is delected, the Amtsarzt (official 
physician) has to ascertain whether the participating German woman 
is pregnant. It is to be stated how far the pregnancy is advanced and 
whether another and what person beside the one of foreign stock in 
question might have fathered the prospective child (this investigation 
to be made by the Youth Office). If the person of foreign stock is fit 
for Germanization and if both parties are evaluated favourably under 
the racial viewpoint, marriage is possible under certain conditions . 
however, marriage between laborers from Serbia, or other Eastern 
labourers, and German girls are not permitted for the time being. A 
female worker of foreign stock, caused by the German man (in abuse 
of his position) to submit to sexual intercourse, will be taken into 
protective custody for a brief period, thereafter assigned to a different 
job. In other cases the female worker of foreign race is to be confined 
to a concentration camp for women. Pregnant women are to be sent 
to a concentration camp only after they have given birth and stilled 
the baby.” 

Similar orders were issued by Hildebrandt. 


(vii) Impeding the Reproduction of Enemy Nationals 

Measures, concerning mainly inhabitants of Poland, were taken to 
prevent their reproduction and thus contribute to the destruction of non- 
German races. They took the form of various decrees, and were chiefly 
aimed at drastically curtailing marriages. 

They were taken in close connection with yet another measure, the so- 
called German People's List (Deutsche Volksliste). This list was introduced 
for Poland and was later extended to other foreign nationals. It classified 
Polish citizens into four groups. Group 1 included so-called ethnic 
Germans who had taken an active part in the struggle for the Germanization 
of Poland ; Group 2 included those ethnic Germans who had not taken 
such an active part, but had ” preserved ” their German characteristics : 
Group 3 comprised individuals of alleged German stock who had become 
" Polonized,” but who it was believed, could be won back to Germany, 
and also persons of non-German descent married to Germans or members 
of non-Polish groups, who were considered desirable so far as their political 
attitude and racial characteristics were concerned. Finally, Group 4 com¬ 
prised persons of German stock who had become pohucaUy merged with 
the Poles. After registration in the List, individuals from Groups 1 and _ 
became automatically German citizens. Those from Group 3 acquired 
German citizenship subject to revocation, and those from Group 4 received 
German citizenship through naturalization proceedings. Persons ineligible 
for the List were classified as stateless, and all Poles from the occupied 
territory, that is from the Government General of Poland, as distinct from 
the incorporated territory, were classified as non-protected. 

By a decree of 25th April, 1943, classes protected under the List were 
allowed to marry among themselves subject to restrictive measures. Re- 
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strictions were imposed by Himmler, who raised the marriageable age to 28 
for men and 25 for women. According to the decree of 25th April, 1943, 
persons protected and persons non-protected were prohibited from inter¬ 
marrying without special permission from the Main Staff Office. 

An earlier decree of 9th February, 1942, provided that persons from 
Group 3 were prohibited from marrying persons from Group 4, persons of 
alien race, or Germans holding citizenship subject to revocation who were 
not classified in Group 3. And there were further restrictions of a similar 
nature. 

According to a memorandum issued by the Prague office of RUSHA on 
6th August, 1944, persons of Polish and Ukrainian descent were to be pre¬ 
vented “ as a matter of principle " from marrying each other. 

It soon became apparent that in spile of all the above decrees, the measures 
undertaken were noi bringing forth the desired results. As recorded at a 
conference between members of RUSHA and VOMI it was established 
that “ because of the raising of the marriage age for Poles the number of 
legitimate children was reduced, resulting in an increase of the number of 
illegitimate children.' The conference recommended the following measures 
to discourage the birth of illegitimate children : 

“ With regard to the question of reducing the number of illegitimate 
children, it was the general concensus of opinion to allow the unwed 
Polish mothers a minimum subsistence for the care of the child, the 
subsistence to be paid for by the Polish fathers and to be paid out only 
if the care of the child is not assured by either the unwed mother or her 
family. This was to prevent any negligence. Here it must be the 
primary principle not to spend one German penny for Polish welfare. 
This method of putting the illegitimate, racially undesirable Polish 
child at a definite disadvantage, even though it will not, in general, 
reduce the number of illegitimate children, will at least not encourage 
a rise in the number of illegitimate children. The Main Race and 
Settlement Office suggested that the father of the illegitimate child be 
required to make especially large payments, but that the money become 
part of a general fund from which the necessary sums might then be 
paid out. In cases where the paternity cannot be established, all 
potential fathers will be equally liable to payment. This measure is 
not likely to increase the pleasure of having an illegitimate child ; all 
surplus money might be turned over to German youth welfare. .'. .” 

More far-reaching measures were undertaken concerning the prevention 
of births to foreign women working on farms in Germany, as a result of 
sexual intercourse with foreign workers. The following measures were 

inf rnnnrMi * 


Comprehensive sterilization of such men and women of alien blood 
in German agriculture who, on the basis of our race laws—to be applied 
even more strictly in these cases—have been declared inferior with 
regard to their physical, spiritual and character traits. 


i * , ' H*upugdnua among tarm workers of alii 

blood to the effect that neither they nor their children, produced ( 
the soil .f the German people, could expect much good, in other won 


immediate separation between parents and children, eventually com¬ 
plete estrangement; sterilization of children afflicted with hereditary 
disease . . 

“ An inconspicuous distribution of contraceptives among farm 
workers of alien blood. 

“ General and strictest compliance with the principle of taking away 
for good from their mothers all newly bom children of female farm 
workers of alien blood as well as children of German women if the 
father is of alien race, at the latest 4 weeks after their birth, and 
then sending them to geographically remote homes. . . 

The evidence showed that those involved in the execution of these measures 
were the members of RUSHA, VOMI and the Main Staff Office. Repre¬ 
sentatives of the first two made suggestions concerning measures to be 
enacted, and requested and obtained the right to have individual cases 
decided by Higher SS and Police Leaders, which resulted in decisive inter¬ 
vention on the part of the Main Staff Office. The latter prepared the decrees 
concerning marriages. Greifelt signed several of them. Lorenz, as Chief 
of RUSHA, and Brueckner as Chief of Amt VI (RUSHA’s office safeguarding 
the German race in the Reich), were responsible for the actual crimes com¬ 
mitted pursuant to the above programme. VOMI was also involved, and 
Hofmann and Hildebrandt had, here again, full knowledge of the programme 
and actively took part in its execution. 

(viii) Forced Evacuations . Resettlement and Germanization of inhabit ants of 
occupied territories 

By far the most important in scope and consequences was the method of 
imposing Germanism by forcibly evacuating and resettling inhabitants of 
occupied countries, and subjecting them to Germanization and slave labour. 

Evacuations and resettlement were conducted in connection with the 
classification of the populations affected under the scheme of the German 
People’s List. In addition to the four groups previously explained, a sub¬ 
division was made within each group which included three categories of cases. 

• C ’ cases concerned those regarded to be racially and politically reliable ; 

‘ A ’ cases concerned those considered to be less politically reliable, but still 
of racial value; ‘S’ cases comprised the remainder, that is individuals 
found to be of alien blood and of no racial value. Generally, ‘ C ’ cases 
were transferred from their country of origin to the Eastern territories 
incorporated to the Reich, it being assumed that they would speed up Ger¬ 
manization of these territories. As being less reliable, * A' cases were 
transferred to Germany proper in order to be more easily absorbed. The 
remainder, i.e., ‘ S ’ cases, were either evacuated to the Government General 
of Poland or else confined in concentration camps and/or used as slave 
labour. 

Evacuations of local inhabitants took place in all territories designated to 
become German by the bringing in of German resettlers. They affected in 
the first place Poles, but were soon followed by Yugoslavs from Slovenia 
and Frenchmen from Luxembourg, Alsace and Lorraine. German re- 
settlers came to take their place from many other countries, including Russia, 
Poland and Greece. One way in which this was implemented can be illus- 
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trated by a directive issued by Greifelt regarding the resettlement of the 
Yugoslav population from Slovenia (Southern Corinthia) : 

" The Slovenian intelligent^ will be submitted to a racial examina¬ 
tion. The racially valuable elements (groups I and II) will not be 
evacuated to Serbia but will be transferred to Germany propter to be 
Germanized. 

" The above change does not afl'ecl the ordinance to the effect that 
a sharp selection will be made from among the native population of 
Southern Corinthia and that the undesirable population must be 
evacuated in accordance with existing directives.” 

The whole scheme was operated by coercion with the constant use of 
intimidation, deceit or mere force. Most of those affected, both evacuees 
and resettlers, were compelled to pass through the German People’s List 
procedure and then to leave their native land. By January. 1944, nearly 
3 million Poles alone had been registered under the List procedure, and 
hundreds of thousands had been deported to the Government General or 
to the Reich as slave labour. A corresponding number of resettlers were 
transferred Irom their countries and resettled on the Polish property left 
behind by those evacuated. 

All these forcible transfers of populations were carried out in most in¬ 
humane conditions. Shortly after Poland was conquered, the German 
( ommander-in-Chief in the East made the following descriptions of the 
existing slate of affairs in a draft report : 

The resettlement scheme is causing particular and steadily increas¬ 
ing alarm in the country. It is quite obvious that the starving popula¬ 
tion, struggling for its very existence, can regard the wholly destitute 
masses of evacuees, who were torn from their homes over night, as it 
were, naked and hungry, and who are begging shelter from them, only 
with the greatest anxiety. It is only too understandable that these 
feelings are intensified to immense hatred by the numerous children 
starved to death on each transport and the train loads of people frozen 
to death ...” 

Himmler himself, in a speech to Party comrades, acknowledged that 
during evacuations people froze to death on transport trains in the East, 
but he said : I imagine that we have to be ruthless in our settlement, for 
these provinces must become Germanic, blond provinces of Germany.” 

Strict instructions were issued to apply ruthless methods. The Nazi 
Governor-General of Poland. Frank, submitted the following report to 
Hitler on — th May, 1943. on the deteriorating position in Poland : 

" According to my own conviction, the reason for the complete 

estrucnon of public order is to be found exclusively in the fact that the 

expelled persons were in some cases given only 10 minutes and in no 

mT !" ore lhan ; h ° urs ’ 10 scrape together their most necessary belong- 

broupht W h them " f Men ’ WOmen ’ children and old People were 
brought into mass camps, frequently without any clothing or equipment ; 

rnd uifb r S0 TV nt0 grOUpS ° f pe ° ple fit for work ’ ,ess work 
and unfit for work (especially children and aged persons) without 

?f S f r 1° posslble farn,| y lies - All connections between the members 
of families were thus severed, so that the fate of one group remained 
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unknown to the other. It will be understood that these measures 
caused an indescribable panic among the population affected by the 
expulsion, and led to it that approximately half of the population, 
earmarked for expulsion, fled. They fled, in their despair, from the 
expulsion district and have thus contributed considerably to the in¬ 
crease of the groups of bandits which existed for some time in the Lublin 
district and which act with continuously increasing audacity and force.” 

The evidence examined by the Tribunal disclosed the implication in the 
above policy of Germanization of the Main Staff Office of RKFDV, involv¬ 
ing in particular, Greifelt and Creuz as Higher SS and Police leaders and 
Himmler's deputies, and also of VOMI and RUSHA and their leading staff. 

A decree of Himmler of 9th May, 1940, contained by implication the follow¬ 
ing general reference to the above accused : 

“ Among the people of alien (not German) nationality in the annexed 
Eastern districts as well as in the Government General, there are often 
such who are eligible for Germanization on the basis of their racial 
suitability. I therefore ordered that a selection of the racially most 
valuable families of nordic nature be made, according to directives 
issued by me, and 1 intend to put them into plants in the old Reich. 
Since this is not a question of utilization of labor in the ordinary sense, 
but an extremely important national-political task, the accommodation 
of this group of persons cannot be done in the usual way through the 
labor offices. 

“ For this reason I entrust the Higher SS and Police Leaders in their 
capacity as my deputies for the Strengthening of Germanism with this 
task of the distribution of people and at the same time with the utiliza¬ 
tion of this group of persons-It should be endeavoured to accom¬ 

modate able-bodied sons and daughters, who are not necessarily needed 
in the same plant, in other, more distant places. 

Other documentary evidence showed the part taken by Greifelt and the 
Main Staff Office. Thus, apart from his already quoted directive concern¬ 
ing Slovenes from Yugoslavia, in a letter to Himmler of 22nd September, 
1941, regarding racial examinations of inmates of Baltic refugee camps. 
Greifelt feported that 70 per cent, were “ fit ^immediate labou.‘service , 
that 28.5 per cent, were “ foreign elements which should be brought back 
to their land of origin”: and that 1.5 per cent, were considered as 
politically incriminated or suspected or asocial and were as such to 
handed to the Chief of the Security Police for commitment to a conce n «at,on 
camp " In another report to Himmler of 19th November,1941, concerning 
the settlement of Lithuanian Germans Greifelt suggested a comple le re¬ 
settlement scheme, including the disposal of property of those deportecL He 
also issued express instructions regarding the slave labour of persons de 
ported from Alsace, Lorraine and Luxembourg It was shown thatCreuz 
Greifelt's deputy, had similarly been responsible for plans and orders In 
the matter of the use of undesirable inhabitants as slave labour he outfitted 
the entire re-Germanization programme in a report of 25th March, 1943, 
in the following terms : 

“ The selection of the persons is made by the Branch office of the 
SS Main Race and Settlement Office, Litzmannstadt. 
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" The persons found suitable for being Germanized will be turned 
over to the individual Higher SS and Police Leaders in Germany proper 
according to the plannings to be drawn up by the Main Staff Office. 

“ The Higher SS and Police Leaders are competent for the selection 
of the work assignments . . .; the definite decision, ... is theirs 
exclusively. . . . 

" Until 31st January, 1943, 14,592 persons from the former Polish 
territories have been selected by the Branch Office of the SS Main 
Race and Settlement Office and were transferred into Germany 
proper. . . . 

” It is emphasised that the care of the persons suitable for re- 
Germanization shall not degenerate into an exaggerated kind of welfare. 
It was also often necessary to discipline some obstinate persons in the 
harshest manner and to keep them in line through the use of com¬ 
pulsory measures. 

" If there still exists, as is understandable, a lack of willingness for 
re-Germanization, it is nevertheless to be expected that the next 
generation, on account of its racial orientation, will have almost com¬ 
pletely merged with Germanism. The case and education of juveniles 
is therefore considered the main task in the procedure of re-Germaniza- 
tion.” 

Slave labour included also the use of young girls as domestic workers in 
German households. In a decree of 9th October, 1941, Himmler ordered 
as follows : 

" ° ne of the greatest calamities is at present the shortage of female 
domestic help, especially in families with many children. 

I therefore order that girls of Polish and Ukrainian descent, who 
meet the requirements of the racial evaluation groups I and II shall 
be selected by the racial examiners of the Main Race and Settlement 
Office and shall be brought into the Reich territory. The selection is 
not to be limited only to those persons who are to be evacuated, but, 
as far as possible, to all available girls. In this connection not only 
the Warthegau but also the other incorporated Eastern Territories, the 
General Government and, after prior understanding is reached with 
locally competent offices, the former Esthonian, Latvian and Lithuanian 
territories are to be considered. 

“ Assignments may only be made to households of families with 
many children who are firm in their ideology and fit for training such 
girls." 6 


Domestic servants thus forcibly brought to Germany were also subjected 
to Germamzation. In a report to Himmler of 20th February, 1942 Creutz 
stated the following : 


Regarding the status of the allocation of female domestic help 
eligible tor re-Germanization I wish to report as follows : 

521 female domestics suitable for re-Germanization were allocated 

o°f a n i^T nS househ ? lds unlil 31s < December. 1941 (total number 
ot allocated persons including children : 10,520). 
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“ The selection of the persons eligible for re-Germanization is made 
by the Field-Office of the SS-Main Race and Settlement Office in Litz- 
mannstadt. The allocation in the Reich is carried out by the locally 
competent Higher SS and Police Leaders. 

“ The Field Office of the SS-Main Race and Settlement Office makes 
its selections primarily from among the evacuated Poles. In addition, 
pursuant to the personal order of the Reichsfuehrer-SS, it has the 
responsibility of removing qualified female domestics, eligible for re- 
Germanization, from the re-incorporated Eastern territories (especially 
from the Warthegau), and of transferring them to the Reich proper. 

It receives the names of girls in the Warthegau through my deputy. 
Furthermore, it contacted the local employment offices and welfare 
offices in the allocation of the girls.” 

The evidence regarding RUSHA disclosed that it took part in the entire 
scheme of resettling and Germanizing foreign populations and using them as 
slave labour. In all three of these closely connected operations RUSHA 
carried out its usual task of selecting and racially evaluating the so-called 
ethnic Germans and foreigners. The treatment of all these persons de¬ 
pended on RUSHA’s findings and recommendations. RUSHA’s respon¬ 
sibility for racial examinations in this sphere as well is stressed in the following 
draft instructions for the Immigration Centre : 

"The Race and Settlement Office (RUS) determine the racial suit¬ 
ability of the resettler according to general directions by the Reichs¬ 
fuehrer-SS. The results are listed in a card index. This race and 
settlement card index is also centrally stored in Litzmannstadt and is 
consulted when determining the final settlement." 

The examinations took place after the resettlers had been brought to 
VOM1 camps. On the basis of 4 A,' 4 C ’ and ‘S’ classifications some 
resettlers were allowed to settle down in the Eastern territories, some were 
taken to Germany as labourers and some were sent to the Government 
General of Poland. Those chiefly responsible for these activities were 
Hofmann, Hildebrandt and Schwalm. Numerous documents were pro¬ 
duced in evidence to this effect. 

VOMI was implicated in the scheme in that it provided camps for the 
resettlers and was in charge of the latter at this particular stage. It operated 
some 1,500 to 1,800 camps and at the end of the war there were still hundreds 
of thousands of persons confined in these camps as resettlers, evacuees and 
slave labourers. Lorenz and Bueckner, as heads of VOMi bore full re¬ 
sponsibility for the carrying out of this part of the scheme. The treatment 
of the inmates in the care of VOMI was illustrated by the following instruc¬ 
tions issued to Lorenz by Himmler on 21st September, 1941 : 

44 The escape of a Slovene is to be reported immediately by the Camp 
Commander of the VOMI to the Gestapo. The Getapo, in turn, will 
notify immediately, the Higher SS and Police Leader Alpenland. 

44 The family of the escapee as well as his relatives will be removed 
immediately from the camp and be taken to a concentration camp. 
Their children will be taken away from them and sent to a home. 

44 At once investigation has to be made in the camp in order to 
determine who knew of the proposed escape and aided it. All men 
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who knew about the escape and lent a helping hand will be hanged in 
the camp.” 


(ix) Compulsory Conscription of Enemy Nationals into the Armed Forces 
The racial policy of the Nazis was carried out also by forcibly drafting 
into the German armed forces foreign subjects of real or alleged German 
stock. The evidence disclosed that tens of thousands of such foreign 
nationals, after having been registered in the German People's List procedure, 
were conscripted into the Waffen-SS, or into the regular armed forces. Thus, 
for instance, the following facts were discovered in an information bulletin 
of 28th September, 1943 : 

“ The first more extensive recruiting of ethnic Germans for the 
WafTen-SS took place in Rumania in 1940. This was done under the 
pretence of recruiting labor for the Reich. In a later, second action, 
a thousand men belonging t.» this ethnic German group in Rumania 
were recruited. At that time these recruitments were not made for the 
purpose of strengthening the German army but with the idea—strongly 
backed by the Repatriation Office for Ethnic Germans (VOMI) and the 
present SS-Obergruppenfuehrer Berger, that the participation of the 
ethnic Germans in the war within the ranks of the Waffen-SS would 
cause a still closer union between these ethnic German groups and the 
German people, and, especially after the war, in territories settled by 
ethnic Germans, lead to the development of a veteran’s generation like 
those in the German Reich. ... 

The political situation in the Serbian Banat made it possible, after 
the dissolution of the Jugoslav state, to collect the ethnic Germans 
living there into a unit, called the SS-division ' Prinz Eugen.’ Above 
and beyond this all further available men of the ethnic German group 
in the Banat fit for service, were drafted into the police forces or served 
as temporary policemen in the Banat. Of the ethnic German group in 
the Banat and Serbia, counting approximately 150,000 ethnic Germans, 
22,500 are serving in the aforementioned units, that is to say, more 
than 14% of this whole number.” 

The same bulletin gave a list, country by country, of the “ allotment of 
German ethnic groups,” enumerating the total number of persons in the 
Waffen-SS and Wehrmacht. The following two entries are typical ex¬ 
amples : " Rumania, WafTen-SS, 54.000; Slovakia, WafTen-SS, 5,590, 
Wehrmacht 257.” 


Orders were issued to carry out enlistments with the use of compulsory 
measures and to punish the recalcitrants. This fact was stressed in a letter 
to the SS-Main Office of 12th July, 1943 : 

“ . . . the SS and police court in Belgrade reported on 14th August, 
1942, that the E.g. volunteer division Prince Eugen no longer was an 
organisation of volunteers, that on the contrary, the ethnic Germans 
rom the Serbian Banat were drafted to a large extent under threat of 
punishment by the local German leadership, and later by the replace¬ 
ment agency.” 


One of the punishments was the confinement to a concentration camp. an< 
towards the end of the war they also included executions. This latter fac 




was proved by a letter dated 28th September, 1944, from the Higher SS and 
Police Leader, Southeast, to deputies of the RKFDV : 

“ In the individual case of a member of group 3 who refused accept¬ 
ance of the German People's List identification card in order to avoid 
being drafted into the army, the Reichsfuehrer has decided that in this 
and similar cases firm action will have to be taken and has ordered the 
execution of the individual in question. 

“ If, in spite of having been properly instructed, persons enrolled in 
the German People’s List should refuse acceptance of their German 
People’s List identification cards a motion for special treatment will 
have to be submitted in future.” 

It will be remembered that “ special treatment" meant death by hanging. 

Those of the accused charged specifically for this type of offence were 
Lorenz and Brueckner. The Tribunal was satisfied with the evidence con¬ 
cerning Lorenz’s guilt, but found that the evidence submitted against 
Brueckner was “ insufficient ” to establish his culpability. 

(x) Plunder of Public and Private Property 

The execution of the racial programme in the sphere of forcible resettle¬ 
ment lead to extensive plunder of private and public property by the Office 
for the Strengthening of Germanism and the associated organisations. 

In August, 1942, Greifelt submitted a report to Himmler concerning the 
incorporated territories in Poland. The report revealed that, in four Eastern 
« Gaus ” only, the total number of confiscated farms and estates amounted 
to 626,642 with an approximate total area of 14 million acres. 

No compensation was ever paid for the land confiscated, and the only 
compensation envisaged at one time, without ever being made, was that 
concerning the land in the Government General of Poland. This was 
shown in a memorandum of Greifelt concerning a conference held with 
Hitler on 12th May, 1943 : 

“ The Reichsfuehrer SS has pointed out that the property in question 
in the incorporated Eastern territories was formerly German property 
which was robbed in 1918 and for which no one can demand compensa¬ 
tion. On the other hand, the situation in the Government General is 
different since the Poles there are still owners of their property. In so 
far as this property will be utilised for German resettlement measures, 
one could, therefore, consider a compensation for the previous owner.” 

With regard to property confiscated from Jewish owners no compensation 
at all was contemplated. This was disclosed in another memorandum of 
Greifelt’s, written in December, 1942, where it was stated that the Reichs¬ 
fuehrer SS (Himmler) had signed a general directive whereby the entire 
Jewish real estate was to be placed at the disposal of the Office for the 
Strengthening of Germanism.” 

The fact that confiscations were carried out in order to Germanize the 
territories affected, was stressed by Greifelt in a letter to Himmler of 23rd 
February, 1941 : 

“ After having issued your carrying-out decree concerning the treat¬ 
ment of the population in the Eastern occupied countries of 12.9.1940, 
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you will find it necessary to issue instructions concerning the treatment 
of the property belonging to persons included in Groups III and IV of 
the " List for the Repatriation of German ethnic Groups" and this for 
the agricultural as well as for the trade sections. . . . 


" In the interest of Germanizing the country as fast and as effectively 
as possible and of separating from both these groups their property 
located in the occupied Eastern territories as soon as feasible, my office 
is of the opinion that real estate situated in the Annexed Eastern areas, 
and belonging to members of Groups III and IV of the List should be 
expropriated. . . . 

“ My office proposes to expropriate the property of these persons 
under the law concerning the treatment of property belonging to 
nationals of the former Polish State. . . ." 


Confiscations were carried out in such a ruthless and indiscriminate 
manner that it caused the Reich Minister of Justice to enter a protest against 
the extent of confiscation of Polish property. In a letter to Hitler of 22nd 
May, 1942, the Minister reported the following : 

“ During the execution of this order ... the Poles were robbed not 
only of their technical appliances but also of their food and personal 
articles and clothes. 


The Polish inhabitant who has been left practically without means 
after the extent of the confiscation, has become very agitated, which 
might result in further expressions of hate and acts of sabotage against 
Germans. The action will also have bad effects as far as nutrition 
policies are concerned." 

To this Greifelt replied on 8th July. 1942, in the following terms : 

Since these Poles began to steal the fodder for their animals after 
they had lost their agricultural enterprises, and furthermore because the 
resettlers were in want of the missing live and dead stock which belonged 
to the farms, it became necessary for economic reasons to confiscate 
this stock and to return it to the now German farms, to which it 
belonged." 


In addition to ruthlessness special care was taken to carry out confisca¬ 
tions in the utmost secrecy and hide them from public opinion at large. 
Opposing a loan plan which had been suggested by the Reich Minister of 
rinance, Greifelt wrote to Himmler on 21st October, 1943 : 

" On the basis of this figure it would be possible for everybody in 
foreign countries to calculate that the entire Polish house property 
without exceptions has been confiscated. The reasons for hesitation 
' C ' aed ^international law and foreign policy which in 1940 were 
conclusive for formulating the ordinance concerning Polish property 

Ict^vTp^ U C0Uld n ° l be realised by any “"initiated person that 
ually all Polish property was supposed to be confiscated, would thus 
be thrown overboard. 

showed T nected with thls P° lic y of plunder. The evidence 

showed that many confiscations took place for the purpose of using the 

Lor^z y ^ the b ° US,ng of resettlers - Such confiscations were carried out by 
Lorenz under the gu.se of requisitions. Greifelt gave the following amount 
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of VOMI's activities in this respect in a letter to Himmler dated 17th 
December, 1940 : 

“ Realising the impossibility of providing temporary housing accom¬ 
modation for the resettlers by normal lawful means the Office for the 
Repatriation of Racial Germans was empowered by an authorisation 
issued by the Reichsfuehrer on 30th December, 1939, to requisition 
lodging space suitable for the communal housing of Racial German 
resettlers. 

“ On the strength of this authority the Office for the Repatriation of 
Racial Germans has requisitioned a large number of inns, hospitals, 
sanatoria, old people’s homes and especially convents. To a large 
extent this requisitioning was done with full collaboration of the minor 
administrative authorities." 

Lorenz spoke openly of confiscations for Germanization purposes in a 
letter to Himmler’s secretary, Brandt, of June, 1943 : 

"... Another reason for the maintenance of the camps ... is the 
following : 

“ The buildings confiscated there for the accommodation of resettlers 
mainly come from former church property. An unrestricted surrender 
of this property to the Wehrmacht, the National Socialist Public Welfare 
Organisation, etc., undoubtedly would result in this property gradually 
returning to the hands of the previous clerical owners. In order to 
prevent such a development, which is undesirable to the Reichsfuehrer- 
SS, I have so far, persistently opposed the surrender of these camps. 

The allegation of the prosecution that “ Lebensbom,” and more par¬ 
ticularly its leading members Sollmann, Ebner, Tesch and Viermetz, were 
also involved in the plunder of property, was dismissed by the Tribunal 
on the following grounds : 

“ While it appears from the evidence that Lebensborn utilised certain 
property formerly belonging to Jews, such as several hospitals, old 
people’s homes, and children’s homes, it further appears that these 
properties had already been confiscated by other agencies and were 
empty at the time Lebensborn took them over. . . . While diere is 
evidence to the effect that in isolated instances Lebensbom also utilised 
a small amount of personal property for the welfare and maintenance 
of children under Lebensbom care, it has not been established beyond 
a reasonable doubt that Lebensborn actually confiscated such property 
without payment; nor has it been established that any defendant 
connected with Lebensbom was connected with any plan or programme 
to plunder occupied territories.’’ 

(xi) The Charge of Euthanasia 

One of the accused, Hildebrandt, was charged “ with special responsi¬ 
bility for and participation in the extermination of thousands of German 
nationals pursuant to the so-called ‘euthanasia programme’ of the 
Third Reich.” The evidence submitted by the prosecution was that a 
unit under him killed thousands of insane Germans in the area of Danzig, 
which the Nazis treated as incurable and doomed to die of their illness. 
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The Tribunal dismissed this charge on the grounds that the administration 
of death under Nazi legislation against citizens of the Third Reich only, did 
not constitute a crime against humanity.! 1 ) 

(xii) Persecution amI Extermination of the Jews 

The Tribunal decided that charges brought against the defendants under 
this count had been established and proved in the parts dealing with punish¬ 
ments for sexual intercourse with Germans, deportations of foreign nationals, 
and plunder of property, as the victims in all these instances included Jews. 

3. THE JUDGMENT OF THE TRIBUNAL 
(i) Individual Guilt of the Accused 

Thirteen accused were found guilty on one or more counts, and one was 
acquitted. Some were found guilty of only membership in criminal organ¬ 
isations. The counts referred to by the Tribunal were the following : 
Count 1, crimes against humanity : Count 2. war crimes : Count 3. member¬ 
ship in a criminal organisation. 

Those found guilty were the following and for the following reasons : 


ULRICH GREIFELT 

“ The defendant Ulrich Greifelt, as Chief of the Main Staff Office and 
deputy to Himmler, was, with the exception of Himmler, the main driving 
force in the entire Germanization program. By an abundance of evidence 
it is established beyond a reasonable doubt, as heretofore detailed in this 
judgment, that the defendant Greifelt is criminally responsible for the 
following actions : kidnapping of alien children ; hampering the reproduc¬ 
tion of enemy nationals ; forced evacuations and resettlement of popula¬ 
tions : forced Germanization of enemy nationals ; the utilisation of enemy 
nationals as slave labor; and the plunder of public and private property. 

"The evidence submitted is insufficient to establish beyond a reasonable 
doubt the defendant Greifelt’s guilt upon the following specific charges ■ 
Abortions on Eastern workers ; taking away infants of Eastern workers; 
and the punishment of foreign nationals for sexual intercourse with Germans. 

The defendant Greifelt is round guilty upon Counts 1 and 2 of the 
indictment. 

“The Tribunal finds that the defendant Greifelt was a member of a 

2TV? : tha r u’ ‘ he SS- Under the cond ‘tions defined and 
specified by the Judgment of the International Military Tribunal, and he is 
therefore, guilty under Count 3 of the indictment." 

RUDOLF CREUTZ 

nta«Sj M S f *£ e r 2 ’ US depUty ,0 Greifelt ’ was an active Participant in certain 
phases of the Germanization program, as has heretofore been set forth 

J SJ , udglr f nt: and 11 has b een established beyond any reasonable 
doubt that the defendant Creutz is criminally responsible for, SSgg S 

of < L F °in"^2. S “ PP ' 33 ' 34 be ' OW ** ah ° ™ of Erhard Mitch. VoL VII 


in, the following criminal activities : the kidnapping of alien children ; the 
forced evacuation and resettlement of populations ; the forced Germaniza¬ 
tion of enemy nationals : and the utilisation of foreign nationals as slave 
labor. 

“ Upon the following specific charges the evidence is insufficient to justify 
a conclusion of guilt: Abortions on Eastern workers ; taking away infants 
of Eastern workers ; punishment of foreign nationals for sexual intercourse 
with Germans ; and hampering the reproduction of enemy nationals. 

“ The defendant Creutz is found guilty upon Counts I and 2 of the indict¬ 
ment. 

“ The Tribunal finds that the defendant Creutz was a member of a 
criminal organization : that is, the SS, under the conditions defined and 
specified by the judgment of the International Military Tribunal, and he is. 
therefore, guilty under Count 3 of the indictment. 


KONRAD MEYER-HETLING 

“ Konrad Meyer-Hetling was Chief of the Planning Office within the 
Main Staff Office. During his entire period of service in this position, he 
was a part-time worker only, still retaining a professorship at the university 
of Berlin. Meyer-Hetling is a scientist of considerable world renown—an 
agricultural expert. 

The prosecution's case rests principally upon the ‘ General Plan East, 
a survey and proposed plan for the ‘ reconstruction of the East, prepared 
by Meyer-Hetling at Himmler’s request and submitted to Himmler on 28th 
May, 1942. It is the contention of the prosecution that this plan formed the 
basis for the measures taken in the incorporated Eastern territories and 
other occupied territories. 

•• A consideration of General Plan East, as well as correspondence dealing 
with this plan, reveals nothing of an incriminatory nature. This plan. as 
contended by the defendant, envisaged the orderly reconstruction of the East 
—and particularly village and country—after the war. The plan plainly 
stated : ' According to plan, the achievement of the work of reconstruction 
will be spread over five periods of five years each, totalling 25 years.' There 
is nothing in the plan concerning evacuations and other drastic measures 
which were actually adopted and carried out in the Germanization pro¬ 
gram. As a matter of fact, it is made quite plain by the evidence, as the 
defendant contended, that this General Plan East was never adopted and no 
effort was made to carry out its proposals. Actually, Himmler, instead of 
an orderly reconstruction, decided upon and pursued a drastic plan which 
in all its cruel aspects sought the reconversion of the East into a Germanic 
stronghold practically overnight. Of course, Meyer-Hetling is not re¬ 
sponsible for these measures which he did not suggest. 

" Simply by virtue of his position as chief of planning, the prosecution 
would have the Tribunal assume that Meyer-Hetling was the person respon¬ 
sible for all planning and, consequently, the drastic actions taken must have 
had their origin in his planning. The difficulty with such an assumption 
is that there is no proof to support it. He is charged, for instance, with such 














30 


TRIAL OF ULRICH GREIFELT AND OTHERS 


TRIAL OF ULRICH GREIFELT AND OTHERS 


31 


criminal activities as kidnapping alien children, abortions on Eastern workers, 
and hampering the reproduction of enemy nationals. Y et in thousands of 
pages of documentary and oral evidence, there is not a single syllable of 
evidence even remotely connecting him with any of these activities. 

- Upon the evidence submitted, the defendant Meyer-Hetling is found not 
guilty on Counts I and 2 of the indictment. 

" The Tribunal finds that the defendant Meyer-Hetling was a member of 
a criminal organization : that is, the SS, under the conditions defined and 
specified by the judgment of the International Military Tribunal, and he is, 
therefore, guilty under Count 3 of the indictment. 


OTTO SCHWARZENBERGER 


“ Otto Schwarzenberger was Chief of Finance in the Main Staff Office. 
As such, he dealt with the operational finances and expenses of all organiza¬ 
tions charged in the indictment with participation in the Germanization 
program. He also handled operational finances of other organizations, 
such as DU~., DAG. EWZ, and UWZ. 


" Schwarzenberger has contended throughout the trial that, as Chief of 
Finance, his duties consisted almost entirely of paying out funds on lump¬ 
sum requisitions submitted to him by various organizations, and that, as 
Chief of Finance, he had no power to approve or disapprove requisitions 
for funds, which was a duty resting solely with the Reich Minister of Finance. 
He contends, furthermore, that not even in the requisitions and bills sub¬ 
mitted to his office was there anything indicating the purpose for which the 
funds were to be used or had been used, and he never had knowledge of the 
purposes for which these funds were being dispersed. Schwarzenbcrger’s 
contentions are supported by an abundance of evidence. It would appear 
from the evidence that Schwarzenberger's principal task was to submit to 
the Reich Minister of Finance a budget containing the estimated operational 
needs of the various departments ; and upon approval by the Reich Minister 
of Finance, the funds were deposited with Schwarzenberger's office for 
payment to the various organizations. 


• Volumes of documents have been introduced by the prosecution in thi 
case—hundreds pertaining to the various organizations involved—ant 
Schwarzenberger s name is conspicuous in its absence among these docu 
merits No documentary evidence of any incriminatory nature has beei 
offered against this defendant : yet the prosecution would have the Tribuna 
assume, as it is argued, that he held numerous conferences with all depart 
ments wTth reference to all financial matters and was intimately acquaints 
with all activities of the various departments. This is an assumption whicl 
the prosecution bases wholly upon the position held bv the defendant an< 
which is not supported by proof. 

n “ lhe i v idenc <- submitted, the defendant Schwarzenberger is fount 
not guilty on Counts I and 2 of the indictment. 

o, " :i T ™' b , Unal finds lhat lh u defendant Schwarzenberger was a membei 

and soSed hv fr ,S H ; tha V S ' the SS ’ under the conditions definet 
■ If W by the judgment of the International Military Tribunal, and hi 

is. therefore, guilty under Count 3 of the indictment.” 


HERBERT HUEBNER 

As Chief of Labor Staff's and the Resettlement Staff in Posen, Herbert 
Huebner was concerned in the forcible evacuation and resettlement actions 
as well as the slave labor program. Within the area under his juris¬ 
diction and supervision, these actions were carried out on a large scale. 
One document, written by him, suffices to show his connection with these 
actions. Huebner, on 29th August. 1941, wrote to the SS Settlement Staff 
at Lodz and Posen as follows : 

' According to the newest order of the Reich-Governor, the Poles 
who will have to be displaced in the course of the settlement must under 
no condition leave the Warthegau,— e.g., in order to be allocated for 
labor in Germany proper via the employment offices,—since the 
Poles will probably be needed later on as manpower (in this area). The 
Landraete (Chiefs of District Administration) will have to provide 
emergency work for them until large-scale projects will provide the 
possibility to make use of all available Polish manpower. 

‘ The Reich Governor will instruct the Landraete to-morrow by 
circular letter to make all provisions to prevent the displaced Poles 
from leaving the Gau. The Landraete also were again urged to support 
the displacement measures in every way. 

' I request you to comply with this order under all conditions and. 
where necessary, to instruct the Landraete to provide housing for the 
Poles to be displaced. In all cases they are to be informed in time ot 
any planned displacement measures.’ 

“ it has been established by the evidence beyond a reasonable doubt that 
the defendant Huebner actively participated in the forced evacuation and 
resettlement of foreign populations and the use of foreign nationals as slave 
labor. 

“ The evidence is insufficient to authorise a conclusion of guilt on the 
part of Huebner with regard to the other specifications of the indictment. 

** The defendant Huebner is found guilty on Counts I and 2 ot the indict¬ 
ment. 

“ The Tribunal finds that the defendant Huebner was a member of a 
criminal organization ; that is, the SS, under the conditions defined and 
specified by the Judgment of the International Military Tribunal, and he is. 
therefore, guilty under Count 3 of the indictment. 

WERNER LORENZ 

" The defendant Werner Lorenz, as chief of VOM1, was an active partici¬ 
pant in practically every phase of the Germanization program, as has 
heretofore been set forth in detail in this judgment. The evidence establishes 
beyond any reasonable doubt that Lorenz is criminally responsible for and 
implicated in the following criminal activities : the kidnapping of alien 
children ; hampering the reproduction of enemy nationals ; the forced 
evacuation and resettlement of foreign populations ; the forced Germaniza¬ 
tion of enemy nationals ; the utilisation of enemy nationals as slave labor; 
the forced conscription of non-Germans into the SS and armed forces : 
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and the plunder of public and private property. The evidence is insufficient 
to authorise a conclusion of guilt with regard to forcible abortions on 
Eastern workers. 

" The defendant Lorenz is found guilty upon Counts I and 2 of the 
indictment. 

The Tribunal finds that the defendant Lorenz was a member of a 
criminal organisation ; that is, the SS. under the conditions defined and 
specilied by the Judgment of the International Military Tribunal, and he is, 
therefore, guilty under Count 3 of the indictment. 

HEINZ BRUECKNER 

Heinz Brueckner, as head of the Amt VI of VOM1. actively participated 
in certain phases of the Germanization program, as has heretofore been 
set forth in detail in this judgment. Ft has been established beyond a 
reasonable doubt that this defendant is criminally responsible for and 
tmphcated in the following criminal activities : the kidnapping of alien 
children ; hampering the reproduction of enemy nationals; the forced 
evacuation and resettlement of foreign populations ; the forced German¬ 
ization of enemy nationals : and the utilisation of enemv nationals as slave 
labor. 

The evidence is insufficient to authorise a conclusion of guilt on the 
pan ol Brueckner with regard to the other specifications of the indictment. 

_ The defendant Brueckner is found guilty upon Counts 1 and 2 of the 
indictment. 

■J hs . Tnbunal fin ds that the defendant Brueckner was a member of a 

rid 5 ia T : th3 r u' 1 SS - Under the conditions defi ned and 
peufmd by the judgment of the International Military Tribunal, and he is 

therefore, guilty upon Count 3 of the indictment. 


OTTO HOFMANN 

“ ? U0 Hofmann, as chief of RUSH A from 1940 to 1943 actively oartici- 
pated m the measures adopted and carried out in the furtherance P 0 f the 

mdlenl Th Pmg H am ' aS h " S , heret0f0re been set forth in detail in this 
mann's euilt md! V,denC ^ establ,s . h “ beyond any reasonable doubt Hof- 
purled in hill re r sp ? ns ' blllty for the lowing criminal activities 
P f aIj d ch h r C K. 0f Germanizat ion program : the kidnapping 
ol ahen children; forcible abortions on Eastern workers takine awav 
infants of Eastern workers ; the illegal and unjust punishment of foreign 

o^elmy „aSL inte ^ 0 ^ GermanS ; ham Permg the reproduction 

DoSon. r v A ^ evacuat,on and resettlement of foreign 

S °„ n fe L f0 l d GerTna "' Zat,0n of enemy nationals; and the 
utilization of enemy nationals as slave labor. 

to thellunllV 5 i " sufr,ci ^ nl to P rove ‘h's defendant’s guilt with regard 
tne plunder of public and private property. 

m dicTmen defendant H ° fmann is found ^‘'ty upon Counts 1 and 2 of the 
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“ The Tribunal finds that the defendant Hofmann was a member of a 
criminal organization ; that is. the SS, under the conditions defined and 
specified by the judgment of the International Military Tribunal, anc he is. 
therefore, guilty under Count 3 of the indictment.” 

RICHARD HILDEBRANDT 

“ Richard Hildebrandt was Higher SS and Police Leader at Danzig-West 
Prussia, from October, 1939, to February. 1943, and simultaneously he was 
Leader of the Administration District Danzig-West Prussia of the Allgemeine 
SS and Deputy of the RKFDV. From 20th April, 1943, to the end of the 
war, he was chief of RUSHA. From 1939 to 1945, while serving in these 
capacities, he was deeply implicated in many measures put into force in the 
furtherance of the Germanization program, as has heretofore been set 
forth in detail in this judgment. By an abundance of evidence, it has been 
established beyond a reasonable doubt that the defendant Hildebrandt 
actively participated in and is criminally responsible for. the following 
criminal activities : the kidnapping of alien children ; forcible abortions on 
Eastern workers ; taking away infants of Eastern workers ; the illegal and 
unjust punishment of foreign nationals for sexual intercourse with Germans : 
hampering the reproduction of enemy nationals ; the forced evacuation and 
resettlement of populations ; the forced Germanization of enemy nationals ; 
and the utilisation of enemy nationals as slave labor. 

On the charge of euthanasia the Tribunal, while finding Hildebrandt not 
guilty within the scope of its jurisdiction, made the following statement 
concerning the criminal nature of euthanasia . 

” Hildebrandt, as the sole defendant, is charged with special responsibility 
for and participation in the extermination of thousands of German nationals 
pursuant to the so-called ‘ Euthanasia program.’ It is not contended 
that this program, insofar as Hildebrandt might have been connected 
with it, was extended to foreign nationals. It is urged by the prosecution, 
however, that notwithstanding this fact, the extermination of German 
nationals under such a program constitutes a crime against humanity ; 
and in support of this argument the prosecution cites the judgment of the 
International Military Tribunal as well as the judgment in the case of the 
United States of America vs. Brandt. Cast No. 1. Neither decision sub¬ 
stantiated the contention of the prosecution. For instance, in holding 
defendants guilty in the Brandt judgment, the Tribunal expressly pointed out 
that the defendants, in participating in this program, were responsible for 
exterminating foreign nationals. The Tribunal expressly stated : 

‘ Whether or not a state may validly enact legislation which imposes 
euthanasia upon certain classes of its citizens, is likewise a question 
which does not enter into the issues. Assuming that it may do so, the 
Family of Nations is not obliged to give recognition to such legislation 
when it manifestly gives legality to plain murder and torture of defence¬ 
less and powerless human beings of other nations. 

‘The evidence is conclusive that persons were included in the program 
who were non-German nationals. The dereliction of the defendant 
Brandt contributed to their extermination. That is enough to require 
this Tribunal to find that he is criminally responsible in the program. 
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" It is our view that euthanasia, when carried out under state legislation 
against citizens of the state only, does not constitute a crime against human¬ 
ity. Accordingly the defendant Hildebrandt is found not to be criminally 
responsible with regard to this specification of the indictment. 

" The evidence is insufficient to implicate this defendant on the specifica¬ 
tion regarding the plunder of public and private property. 

“ The defendant Hildebrandt is found guilty upon Counts 1 and 2 of the 
indictment. 

" The tribunal finds that the defendant Hildebrandt was a member of a 
criminal organization ; that is, the SS, under the conditions defined and 
specified by the judgment of the International Military Tribunal, and he is, 
therefore, guilty under Count 3 of the indictment. 

ERITZ SCHWALM 

The defendant fritz Schwalm was an active participant in certain phases 
of the Germanization program, as has heretofore been set forth in detail 
in this judgment. It has been established by the evidence beyond a reason¬ 
able doubt that this defendant is criminally responsible for and implicated 
in the lollowing criminal activities conducted in the furtherance of this 
program . kidnapping of alien children ; the forced evacuation and 
resettlement of populations; the forced Germanization of enemy nationals : 
and the utilisation of enemy nationals as slave labor. 

“ U P° n lhe 0,her specifications of the indictment the evidence is insufficient 
to justify a conclusion of guilt on the part of this defendant. 

The defendant Schwalm is found guilty upon Counts I and 2 of the 
indictment. 

.“ Th< ; Tribu nal finds that the defendant Schwalm was a member of a 
criminal organisation : that is, the SS, under the conditions defined and 
specified by the judgment of the International Military Tribunal, and he is 
therefore, guilty under Count 3 of the indictment." 

MAX SOLLMANN 

" The defendant Max Sollmann, as chief of Lebensbom-together with 

JTnVo/'th^V'f Charged Wi , lh criminal res P° nsi bility in three specifica 
tions of the indictment, namely, the kidnapping of alien children takine 

away infants of Eastern workers, and the plunder of public and’ private 
property. With two of these specifications we have already dealt We now 
consider the charge concerning the kidnapping of alien children. 

"It is quite clear from the evidence that the Lebensbom Society which 
existed long prior to the war. was a welfare institution, and primarily a 
matermty home. From the beginning, it cared for mothers, bo^h married 
and unmarried, and children, both legitimate and illegitimate. 

’■ T , he Pro^ution has failed to prove with the requisite certainty the nar- 

lpation of Lebensborn. and the defendants connected therewith in the 
kidnapping program conducted by the Nazis. While the evident tl 
disclosed that thousands upon thousands of children were unquestionably 
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kidnapped by other agencies or organisations and brought into Germany, 
the evidence has further disclosed that only a small percentage of the total 
number ever found their way into Lebensborn. And of this number only 
in isolated instances did Lebensborn take children who had a living parent. 
The majority of these children in any way connected with Lebensborn were 
orphans of ethnic Germans. As a matter of fact, it is quite clear from the 
evidence that Lebensborn sought to avoid taking into its homes, children 
w ho had family ties : and Lebensborn went to the extent of making extensive 
investigations where the records were inadequate, to establish the identity 
of a child and whether it had family ties. When it was discovered that the 
child had a living parent, Lebensborn did not proceed with an adoption, as 
in the case of orphans, but simply allowed the child to be placed in a German 
home, after an investigation of the German family for the purpose ot deter¬ 
mining the good character of the family and the suitability of the family to 
care for and raise the child. 

“ Lebensborn made no practice of selecting and examining foreign 
children. In all instances where foreign children were handed over to 
Lebensborn by other organizations after a selection and examination, the 
children were given the best of care and never ill-treated in any manner. 

“ It is quite clear from the evidence that of the numerous organizations 
operating in Germany who were connected with foreign children brought 
into Germany, Lebensborn was the one organization which did everything 
in its power to adequately provide for the children and protect the legal 
interests of the children placed in its care. 

•• Upon the evidence submitted, the defendant Sollmann is found not 
guilty on Counts 1 and 2 of the indictment. 

*• The Tribunal finds that the defendant Sollmann was a member ot a 
criminal organization ; that is, the SS. under the conditions defined and 
specified by the judgment of the International Military Tribunal, and he is. 
therefore, guilty under Count 3 of the indictment. 

GREGOR EBNER 

“ Upon the evidence submitted, the defendant Gregor Ebner is found not 
guilty upon Counts 1 and 2 of the indictment. 

“ The Tribunal finds that the defendant Gregor Ebner was a member ot 
a criminal organization : that is, the SS, under the conditions defined and 
specified by the judgment of the International Military Tribunal, and he is. 
therefore, guilty under Count 3 of the indictment. 

GUENTHER TESCH 

“ Upon the evidence submitted, the defendant Guenther Tesch is found 
not guilty upon Counts 1 and 2 of the indictment. 

“ The Tribunal finds that the defendant Guenther Tesch was a member ot 
a criminal organization ; that is, the SS, under the conditions defined and 
specified by the judgment of the International Military Tribunal, and he is. 
therefore, guilty under Count 3 of the indictment. 
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INGE VIERMETZ 

Inge V iermetz was found not guilty on all counts and acquitted.” 

(ii) The Sentences 

The five accused found guilty of membership in a criminal organisation 
only, that is Meyer-Hetling, Schwarzenberger. Sollmann. Ebner and Tesch, 
were sentenced to a term of imprisonment equivalent to the time already 
spent in custody as suspects and accused persons. This amounted to 
various terms of less than 3 years in each case. 

The others were convicted as follows : 

Greifelt . Imprisonment for life 

Crautz ,c 

„ . .* •* 15 years 

Hucbncr ... ... ^ ic 

Lorenz . 20 

Brueckner. 

Hofmann ... .. ^ 2 s 

Hildebrandt . 2 s 

Schwa Im . ' jn ** 

At the time of going to press these sentences had not been confirmed. 

B. NOTES ON THE CASE 

Of the crimes for which the accused were tried and convtcted in this case 
two offences deserve special attention. One is the crime of genocide It 

2 S y f P ( r °! eCUll ° n and the Tribunal as a general concept defining 

the background of the total range of specific offences committed by the 

crimes ’ m ‘ hemSelves cons,itute cr ’ mes against humanity and/or war 

rP J he , S ® c ° nd ® ffen ee >s membership of criminal organisations. In previous 
t ? has bee n dealt with in a summary way with reference to provisions 
ffia have emerged m the recent past within the body of international law 
As it deals with an entirely new concept in this sphere, and as it has given 
nse to numerous trials and convictions, the present Notes contain a full 
account of the origin and development of the crime of membership, of its 

war crim 'trials ^ ™ Wh ‘ Ch '* haS ^ ,reated b > courts of law in 

For some criminal acts, such as plunder of public and private property 
conscription into German forces of inhabitants of occupied countrie^ the 
reader is referred to notes made in connection with other trials. 

bylhe 6 defenS! ^ WUh "" aCC ° Unt ° f ,he releVa " Ce ° f SOme pleas submitted 

I. THE CRIME OF GENOCIDE! 1 ) 

Under Count one of the Indictment, the prosecution had charged that the 
accused were connected with plans and enterprises invoMng 
cutions on political, racial and religious grounds and other inhumanracts 
against civilian populations, including German civilians and nationals of 

in 99. and some 
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other countries, and against prisoners of war.” This charge included the 
whole range of acts described in the part dealing with the evidence before 
the Tribunal, which acts were defined as constituting crimes against humanity 
and/or war crimes. The point made by the prosecution was that, insofar as 
crimes against humanity were concerned, all these “ acts . . . plans and 
enterprises . . . were carried out as part of a systematic programme of 
genocide, aimed at the destruction of foreign nations and ethnic groups, in 
part by elimination and suppression of national characteristics.” 

In its judgment the Tribunal concurred with this view by stating that the 
entire programme carried out by the accused and their organisations was 
conceived and implemented “ for one primary purpose . . . which may be 
summed up in one phrase: the two-fold objective of weakening and 
eventually destroying other nations while at the same time strengthening 
Germany, territorially and biologically, at the expense of conquered nations. 

(i) Origin and Substance of the Concept oj Genocide 

The term of genocide was coined and its substance defined by Professor 
R. Lemkin of the United States.! ■) The word itself is the amalgamation 
of the ancient Greek term genos (race, tribe) and the Latin vide ■ (killing), 
and falls into the group of words such as homicide, infanticide and the like, 

” Generally speaking." said Professor Lemkin, “ Genocide does not neces¬ 
sarily mean the immediate destruction of a nation. ... It is intended 
rather to signify a co-ordinated plan of different nations aiming at the 
destruction of essential foundations of the life of national groups, with the 

aim of annihilating the groups themselves. . . . Genocide is directed against 

the national group as an entity, and the actions involvet are direaed> a g ai ™> 
individuals, not in their individual capacity, but as members of the nationa 
group.” The detailed objectives of such an action are directed towards the 
“ disintegration of the political and social institutions, ot culture, language, 
national ^feelings, religion, and the economic existence of national groups 
and the destruction of the personal security, liberty, health, dignity, and even 
the lives of the individuals belonging to such groups. 

As an illustration of a given act,on falling within the> scope of Genocide^ 
the author referred to confiscations of property, such as precisely those 

tried in this case : 

" The confiscation of property of nationals of an occupied area on the 
ground that they have left the country may be considered simply 
deprivation of their individual property rights. However, it the con¬ 
fiscations are ordered against individuals, solely because they are Poles, 
Jews, or Czechs, then the same confiscations tend m effect to weaken 
the national entities of which these persons are members. 

(ii) Developments concerning the Concept of Genocide 

The concept of Genocide was used at the trial of the Nazi Major War 
Criminals before the International Military Tribunal at Nuremberg, 
potion charged the defendants with having “ conducted deliberate and 

(^ Raphael Temkin. Axis Rule in Occupied Europe. Carnegie Endowment to. 
International Peace. Washington. 1944, pp. 79-9>. 
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systematic genocide, viz., the extermination of racial and national groups, 
against the civilian populations of certain occupied territories in order to 
destroy particular races and classes of people and national, racial or religious 
groups." This fact was recognised by the International Military Tribunal 
in its Judgment in the following terms : 


" In Poland and the Soviet Union these crimes (i.e., war crimes and 
crimes against humanity) were part of a plan to get rid of whole native 
populations by expulsion and annihilation, in order that their territory 
could be used for colonisation by Germans.”! 1 ) 

Reference was also made to mass deportations, slave labour and the 
hampering of the native biological propagation. 

The subject of genocide and its place in contemporary international law 
was taken up by the United Nations. On 11th December, 1946, the General 
Assembly of the United Nations adopted a resolution in which it declared 
genocide a crime under the existing international law and recommended 
the signing of a special convention for its repression in the future. This 
resolution read as follows : 


1. Whereas, genocide is a denial of the right of existence of entire 
human groups, as homicide is the denial of the right to live of individual 
human beings, and such denial of the right of existence shocks the 
conscience of mankind, results in great losses to humanity in the form 
of cultural and other contributions represented in these human groups, 
and is contrary to moral law and to the spirit and aims of the United 
Nations ; 

2. Whereas, many instances of such crimes of genocide have oc¬ 
curred when racial, religious, political and other groups have been 
destroyed, entirely or in part; 

3. And whereas, the punishment of the crime of genocide is a matter 
of international concern : 


The General Assembly 


Affirms that genocide is a crime under international law which the 
civilised world condemns, and for the commission of which principals 
and accomplices, whether private individuals, public officials or states¬ 
men, and whether the crime is committed on religious, racial, political 
or any other grounds, are punishable ; 

Invites the Member States to enact the necessary legislation for the 
prevention and punishment of this crime ; 

Recommends that international co-operation be organised between 
states with a view to facilitating the speedy prevention and punishment 
of the crime of genocide, and 


To this end, the General Assembly requests the Economic and Social 
Council to undertake the necessary studies, with the view of drawing 
up a draft convention on the crime of genocide to be submitted to the 
next ordinary session of the General Assembly." 


Trial of German Major ^ 
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As a result, and after nearly two years of study, the General Assembly 
of the United Nations adopted on 9th December, 1948, a Convention on 
the Prevention and Punishment of the Crime of Genocide. The Convention 
contains 19 Articles, the most important of which read as follows : 

" Article I 

" The contracting Parties confirm that genocide whether committed 
in time of peace or in time of war, is a crime under international law 
which they undertake to prevent and punish. 

** Article 2 

“ In the present Convention, genocide means any of the following 
acts committed with intent to destroy, in whole or in part, a national 
ethnical, racial or religious group, as such : 

(a) killing members of the group : 

(b) causing serious bodily or mental harm to members of the group , 

(c) deliberately inflicting on the group conditions of life calculated to 
bring about its physical destruction in whole or in part : 

(</) imposing measures intended to prevent births within the group . 

(e) forcibly transferring children of the group to another group. 

“ Article 3 

" The following acts shall be punishable : 

(a) Genocide : 

lb) Conspiracy to commit genocide ; 

(c) Direct and public incitement to commit genocide ; 

(d) Attempt to commit genocide : 

(e) Complicity in genocide. 

“ Article 4 

“ Persons committing genocide or any of the other acts enumerated 
in Article 3 shall be punished, whether they are constitutionally respon¬ 
sible rulers, public officials or private individuals. 

** Article 6 

“ Persons charged with genocide or any of the other acts enumerated 
in Article 3 shall be tried by a competent tribunal of the State in the 
territory of which the act was committed, or by such international penal 
tribunal as may have jurisdiction with respect to those Contracting 
Parties which shall have accepted its jurisdiction. 

“ Article 7 

“ Genocide and the other acts enumerated in Article 3 shall not be 
considered as political crimes for the purpose of extradition. 

“ The Contracting Parties pledge themselves in such cases to grant 
extradition in accordance with their laws and treaties in force.”! 1 ) 

As can be seen the offences enumerated in Article 2 of this Convention 
cover practically the entire field tried in this case. The most conspicuous 

{') Sec United Nations Bulletin. Vol. 5. No. 12, 15 December, 1948, pp. 1012-1015. 
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instances are abortions, punishments tor sexual intercourse, preventing 
marriages and hampering reproduction, and the measures undertaken for 
forced Germanization. including the kidnapping or taking away of children 
and infants, the deportation and resettlement of populations, and the 
persecutions of Jews. 

The adopted text was opened to Signature and ratification on 10th De¬ 
cember. 1948. A separate Resolution was adopted requesting the Inter¬ 
national Law Commission of the United Nations to study the possibility of 
establishing a criminal chamber of the International Court of Justice at The 
Hague, for the trial of persons charged with genocide. 

(iii) Relationship between Genocide and Crimes against Humanity 

The general concept or genocide has been recently redefined by Professor 
Lemkin in the following terms : 

There are three basic phases of life in a human group : physical 
existence, biological continuity (through procreation), and spiritual or 
cultural expression. Accordingly, the attacks on these three basic 
phases of the life of a human group can be qualified as physical bio¬ 
logical, or cultural genocide. It is considered a criminal act to cause 
death to members of the above-mentioned groups directly or indirectly 
to sterilize through compulsion, to steal children, or to break ud 
families. Cultural genocide can be accomplished predominantly in the 

u “u and cu turaI helds b > destroying institutions and objects through 
which the spiritual life of a human group finds expression, such as houses 
of worship, objects of religious cult, schools, treasures of art. and 
cu'ture By destroying spiritual leadership and institutions, forces of 
spiritual cohesion within a group are removed and the group starts to 
disintegrate. This is especially significant for the existence of religious 

groups. Religion can be destroyed within a group even if the members 
continue to subsist physically."(') me members 

As it is conceived in the above quoted Convention, genocide is a crime as 
much m time of peace as in time of war. This is one of its distinctive 
features in comparison with crimes against humanity. The latter were 
recognised as crimes arising out of or in connection with a war of aggression 

,?™T a h Ure f Cn ( V ?cT Art ' 6 {C) ° f the Charter of the International Mili¬ 
tary Tribunal, ot 8th August. 1945, which defines crimes against humanity 

as offences committed “ in execution of or in connection with any crime 
within the jurisdiction of the Tribunal." The latter is a reference to crimes 
against peace and war crimes, which both fall into the part of international 
law dealing w ith war. The appurtenance of crimes against humanity to this 

T a n r bunS r at e N 0f lnt h rnati0naI l3 , W WaS StreSSCd hy the * nternat 'onal Military 
criminals Nuremberg In “ s Jud * ment concerning the Nazi major war 

,J° f°" stitute crimes a g a 'nst humanity, the acts relied on before the 
outbreak of war must have been in execution of, or in connecrion with 
any crime within the jurisdiction of the Tribunal. The Tribunal is of 
e opinion that revolting and horrible as many of these crimes were. 

VoL tv! NT k 2 m ’l5 C Januao“ J 194^ r '^r^ ,n,ernational Lm- United Nations Bulletin. 
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it has not been satisfactorily proved that they were done in execution 
of, or in connection with, any such crime. The Tribunal therefore 
cannot make a general declaration that the acts before 1939 were crimes 
against humanity within the meaning of the Charter, but from the 
beginning of the war in 1939 war crimes were committed on a vast 
scale, which were also crimes against humanity ; and insofar as the 
inhumane acts charged in the Indictment, and committed after the 
beginning of the war, did not constitute war crimes, they were all com¬ 
mitted in execution of, or in connection with, the aggressive war, and 
therefore constituted crimes against humanity." 

On account of the fact, however, that crimes against humanity include 
“ persecutions on political, racial or religious grounds, crimes against 
humanity of this nature fall within the concept of genocide when committed 
in time of war. In these particular circumstances the specific acts con¬ 
stituting genocide are at the same time crimes against humanity. In the 
opinion of one member—the French representative—of the United Nations 
Ad Hoc Committee which drew up the Draft Convention, genocide is even 
the most typical of the crimes against humanity.! 1 ) 

The fact that crimes against humanity are limited to offences punishable 
under the laws of war has not been altered by Law No. 10 of the Allied 
Control Council for Germany under whose terms the accused were tried 
The definition of crimes against humanity in Art. II of Law No 10 contains 
no reference to crimes against peace and war crimes, which are both offences 
punishable under the laws of war. On the other hand, under theten™ 
its Preamble, Law No. 10 was enacted “ in order to give effect to tLie terms 
of the Moscow Declaration of 30th October, 1945, and the London Agre- 
ment of 8th August, 1945, and the Charter issued pursuant thereto. Accord¬ 
ing to Art. I of the same law "the Moscow Declaration . .and the 
London Agreement ofSth August , 1945 . . . arc made ,nle f ral P^ S ° f b 
Law.” This link may be thought to give the definition of crimesiagam* 
humanity in Law No. 10 the same connotation as in the Nuremberg Churte . 
and has been so interpreted by most judicial authorities.!-) 

It thus appears that genocide, as envisaged by the United Nations in its 
resolution of11th December, 1946 and in the Convention on Genocide is a 
crime under international law in general and is therefore not burnedl to 
offences falling within the narrower scope of the laws of war. It becomes a 
delictum iuris & gentium alongside offences such as piracy trade in women 
and children trade in slaves, the drug traffic, forgery of currency and he 
like ( s ) In the trial under review, however, genocide was treated within the 
set of the circumstances of the case, that is as an offence perpetrated in time 
of war and committed through a series of individual acts consti uting crimes 
aeainst humanity. It therefore remained within the sphere of the aws of 
wir and on thJaccount fell within the jurisdiction of the Tribunal which 

tried the accused. 

See Ad Hoc Committee on Genocide (5 April-10 May 1948). 
undWtConvention draw, up by the Commission. Economic and Social Council. E/794. 

24 May 1948. 

(») See Vol. IX, p. 44. 

(*) See R. Lemkin. op. cil.. p. 70. 
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(iv) Relationship between Genocide and War Crimes 

In addition to cases where genocide is reflected in acts constituting crimes 
against humanity, there are cases in which it may be perpetrated through acts 
representing war crimes. Among these cases are those coming within the 
concept of forced denationalisation. 

In the list of war crimes drawn up by the 1919 Commission on the Respon¬ 
sibility of the Authors of the War and on Enforcement of Penalties, there 
were included as constituting war crimes “ attempts to denationalise the 
inhabitants of occupied territory." Attempts of this nature were recognised 
as a war crime in view of the German policy in territories annexed by 
Germany in 1914, such as in Alsace and Lorraine. At that time, as during 
the war of 1939-1945. inhabitants of an occupied territory were subjected 
to measures intended to deprive them of their national characteristics and 
to make the land and population affected a German province. 

The methods applied by the Nazis in Poland and other occupied terri¬ 
tories. including once more Alsace and Lorraine, were of a similar nature 
with the sole difference that they were more ruthless and wider in scope 
than in 1914-1918. In this connection the policy of “Germanizing” the 
populations concerned, as shown by the evidence in the trial under review, 
consisted partly in forcibly denationalising given classes or groups of the 
local population, such as Poles, Alsace-Lorrainers, Slovenes and others 
eligible for Germanization under the German People’s List. As a result 
in these cases the programme of genocide was beine achieved through acts 
which, in themselves, constitute war crimes. 

2. MEMBERSHIP OF CRIMINAL ORGANISATIONS 

Convictions of the accused for membership in criminal organisations were 
made in consequence and on the basis of an important and elaborate de¬ 
velopment in international law regarding this subject. 

The concept of the crime of membership originated in the United Nations 
War Crimes Commission and later evolved in rules laid down by Govern¬ 
ments as part of contemporary international law and implemented by the 
International Military Tribunal at Nuremberg and other courts, and still 
further developed in the municipal law of various nations.(') The following 
is a survey of this evolution. 

(0 Emergence of the Concept in the United Nations War Crimes Commission 

In the earliest stages of the Commission’s activities the opinion was ex¬ 
pressed that in certain cases no other prima facie evidence of guilt of alleged 
war criminals was required than the fact that such individuals belonged to 
groups or organisations known to have been actively engaged in the system¬ 
atic perpetration of criminal acts. The organisations and groups envisaged 
were those of the Nazis, such as the ill-famed Gestapo, the S.S. and the S § A 
The argument was brought forward that the groups involved were so deeply 
engaged in mass criminality that to require evidence of individual guilt in 
each specific case would be an unnecessary and even impossible task 8 Cases 

ma™ ILlT ■" ’!!' ° r ” ““Ed crimCsaTS 

massacres, had disappeared as victims of the crime, and where the group 

<l) For ,he Pollsh a PP rt> ach to this question see Vol. VII, pp. 5-7. 18-24 and _ 86-7. 
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which had committed the crime was identified as a whole. In such cases, 
it was argued, the mere fact of identifying at a later stage the individuals 
who were members of such a group created a serious presumption that they 
had all taken part in the commission of the crime. Therefore membership 
of the group introduced in itself a presumption of guilt, and “ the real crime 
consisted in the mere fact of being a member operating in an oppressed 
country.” 

At the same time evidence was at hand in the Commission that groups 
or organisations such as the Gestapo, SS and SA had not pursued their 
criminal activities on their own initiative. This evidence led >o the top ot 
the Nazi State and Party machinery and disclosed a series of explicit in¬ 
structions coming from the Nazi Government. Proposals were consequently 
made to treat the Nazi Government itself as a criminal group, as it was the 
originator and instigator of all the crimes perpetrated by groups subordin¬ 
ated to its authority. 

At this stage the Commission did not feel authorised to take a stand which 
could in fact amount to the introduction of precise legal rules in this matter 
whilst such rules had hitherto been non-existent. It took the wiser course 
of expressing only recommendations as to what should be done by t e 
Governments, who were in a position to make the law required by the 
novelty of mass criminality as practised by the Nazis. A thorough study 
of the facts concerning the groups and organisations at stake was made and 
on 16th May, 1945, the following recommendation was adopted : 

“ t a ) To seek out the leading criminals responsible for the organisa¬ 
tion of criminal enterprises including systematic terrorism Panned 
looting and the general policy of atrocities against the peoples of the 
occupied States, in order to punish all the organisers of such crimes , 

“ (M To commit for trial, either jointly or individually all those who, 
as members of these criminal gangs, have taken part in any way in the 
carrying out of crimes committed collectively by groups, formations or 

units.” 

The recommendation under (a) met the proposals made in regard to the 
Nazi Government, to the extent to which it included it under the general 
denomination of “leading criminals responsibte for the orgamsauon of 
criminal enterprises.” The recommendations under (b) met the proposals 
regarding the necessity of imposing punishment for membership of groups 
for which it has been proved that they had committed crimes. All details 
were left aside, and in particular the questions as to whether or not member¬ 
ship in itself should warrant punishment, in which cases and under what 
rules of evidence. Such details were to be laid down during the: trial of the 
Nazi major war criminals before the International Military Tribunal at 

Nuremberg. 

(ii) Development at the Nuremberg Trial of Nazi Major War Criminals 

The first and for the time being, the only authoritative pronouncement 
on criminal groups or organisations on the basis of international law, was 
SHS/Trtal of the German Major War Criminal, by the Inter- 
national Military Tribunal at Nuremberg. The pronouncement was made 
by the Tribunal on the basis of specific provisions of the Charter, which 
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defined its jurisdiction and procedure, and after considering specific charges 
brought by the Prosecutors. The latter played a very prominent part in 
defining the boundaries of the concept of collective penal responsibility and 
contributed largely to the final decision of the Tribunal. Both the law of the 
Charter and the Judgment of the Tribunal introduce a novel method of 
dealing with organised mass criminality of a type which is itself new in 
many respects. The Judgment can be regarded as a judicial precedent with 
far reaching effect. One of its legal effects was that the decision of an inter¬ 
national court had. to a certain extent, become binding upon other national 
or local courts, and that it had introduced an effective judicial means of 
combating mass criminality organised by States against other States and 
nations. 

(a) The Law of the Charter 

The defendants at the Nuremberg Trial were all members of one or more 
Nazi groups or organisations, and in addition to bodies such as the Gestapo, 
S S. or S.A., the prosecutors included in their Indictment bodies such as 
the General Staff and the High Command. The relevant provisions in the 
Nuremberg Charter are the following : 

“ Article 9 

. t 1 k hC l V a * ° f a ? y lndlvidual member of any group or organisation 
the Tnbunal may declare (in connection with any act of which the 
individual may be convicted) that the group or organisation of which 
the individual was a member was a criminal organisation. 

° f u the lndictment the Tribunal shall give such notice 
as it thinks fit that the prosecution intends to ask the Tribunal to make 
such declaration and any member of the organisation will be entitled to 
apply to the Tribunal for leave to be heard by the Tribunal upon the 
question of the criminal character of the organisation. The Tribunal 
sha have power to allow or reject the application. If the application 
is allowed, the Tribunal may direct in what manner the applicants shall 
be represented and heard. ^ 

“ Article 10 

t h In WhCre a gr0Up ° r or e anisatio " is declared criminal by the 

the ri!!h,’ J e . com P ete , nt ." ati ° nal authority of any Signatory shall have 
the right to bring individuals to trial for membership therein before 

nauonal military or occupation courts. In any such case the criminal 
teTues°tLn h ed 8r0LIP ° rganisa,,on is eonsidered proved and shall not 

“ Article 11 

Any person convicted by the Tribunal may be charged before a 
national military or occupation court, referred to in Article 10 of this 
Charter, with a cnme other than of membership in a criminal group or 
organisation and such court may, after convicting him impose up o n 

Po^d bvthrTnh" Tf " ° f and additi ° naI l ° the PumshmenUm- 
£>up or i" the crtata, activities of sucb 

The criminal acts for which a group or organisation mav be declared 

~ 3re ,h0Se C ° Vered by ,he Char «' in it? Art. 6 crim« Sain« 

peace, war crimes and crimes against humanity. 83 
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It will be noted that the Charter does not define a “ group ” or “ organ¬ 
isation.” The matter is left to the appreciation of the Tribunal as a question 
of fact. The above provisions lay down the following rules or principles: 

[a) A declaration of criminality in respect of a group or organisation can 
be made by the Tribunal on condition that any of the defendants before 
it is a member of such group or organisation. 

</») The declaration is an act within the discretionary power of the Tribunal, 
which is not bound to adjudicate on the issue if it does not deem it 
appropriate to do so. 

(c) The declaration is confined to establishing the criminal nature of the 
group or organisation, and no punishment is pronounced against the 
individuals involved. This is left to the subsequent courts. 

(r/) Once a group or organisation is declared criminal by the Tribunal, 
the bringing of its members to trial is within the discretionary power of 
the Signatories to the Charter. The declaration does not bind them to 
prosecute such members. 

(e) An individual brought to trial as a consequence of the declaration is 
prosecuted for the crime of “ membership " in the group or organisa¬ 
tion. This is particularly emphasised in the wording of Art. 11. 

( f) The legal effect of the declaration is that in the subsequent proceedings 
of the court before which a member is brought to trial the cnmina 
nature of the group or organisation is considered proved and cannot 

be questioned. 

The most important provision is undoubtedly the last, quoted under (/)• 

A narrow, literal interpretation of its terms could lead to.the.coneuion 
that the mere fact of having belonged to an organisauon declarwl cnm.na 
is in itself a crime without further qualifications, and that ihe ^bsequent 
court has no choice but to condemn the accused 

it. Such far-reaching conclusion was however not armedat by the 
Tribunal, neither was it meant in the Charter or adverted by he maj 0 r > 
of the prosecutors. Both the latter, and the 

down certain conditions in which a member should be regarded person 
ally guilty. 

(b) The Theory of Collective Criminality 

»£ w TK.TS5MS SfTJESS 

™u„a, could no, be overfed by o,he, conns. 

The protons under,oo>,,o 

SSSTsSicS Justice" Robert H. Jackson one of the 

CSr* the other^proseculors, *i,h «Uh. 
SHn?m£mn, regions expressed by U.e R ussia. pro secMor. and was 
accepted and confirmed by the Tribunal in its Judgment. This develop 
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ment took place in response to a decision of the Tribunal requesting the 
prosecution and the defence to clarify in particular the tests of criminality 
which were to be applied, in view of the fact that the Charter did not define 
a criminal group or organisation. The theory can conveniently be described 
under three main items : the concept of collective criminality ; the legal 
nature of a declaration of criminality ; and the effects of such declaration. 

The Concept of Collective Criminality. When presenting the case against 
criminal groups or organisations to the Tribunal, Justice Jackson made 
reference in the first place to the fact that the Charter did not introduce an 
entirely new legal concept. He referred to the legislation of different coun¬ 
tries in which membership in certain collective bodies, as well as the bodies 
themselves, were considered criminal and their members prosecuted as such 
and quoted the following examples : 

A United States Law of 28th June, 1940, provides that it is unlawful for 
any person to organise or help to organise any society, group or assembly 
of persons to teach, advocate or encourage the overthrow or destruction of 
any government in the United States by force or violence, or to be or become 
the member of. or affiliate with, any such society, group or assembly of 
persons knowing its purposes. 

In Great Britain there were in the past laws of a similar nature, such as 
the British India Act No. 30 of 1836. It provided that “whoever was 
proved to have belonged to a gang of thugs ” was to be punished with 
‘ imprisonment for life with hard labour.” 

The French Penal Code provides that any organised “association or 
understanding ” made with the object of preparing or committing crimes 
against persons or property, constitute a crime against public peace. 

The Soviet Penal Code contains provisions similar to those of the French 
Code, around the concept of the “ crime of banditry.” 

The most striking references were those made to the German laws thern- 
selves. The German Penal Code of 1871 punished by imprisonment the 

participation in an organisation, the existence, constitution, or purposes 
of which are to be kept secret from the Government, or in which obedience 
to unknown superiors or unconditional obedience to known superiors is 
pledged. In 1927 and 1928 German Courts treated the entire German 
Communist Party as criminal, and pronounced sentences against its Leader¬ 
ship Corps. Judgment against members of the Communist Party included 
every cashier employee, delivery boy and messenger, and every district 
leader. In 1924 German courts declared the entire Nazi Party to be a 
criminal organisation. The German Supreme Court laid down general 
principles for any organisation liable to a declaration of criminality and 
T f k!!, 11 W3S ‘ a ., matter of '"difference whether all the members pursued 

l«ivh?’ dd f, n ^ a W J aS “ en0Ugh if a P art ex ercised the forbidden 
activity. It also considered irrelevant whether “ members of the group or 

fiphnl?’ 0 " Tt W u h lhC a ' m ’ t3sks ' means of wor ki n g and means of 

an ?/ ha .‘ their “ real att,tude of mind ” was. In all such cases 
tney were held guilty. 

JJ*"*?* 8 10 the f Precedents, Justice Jackson introduced the 
“ C °. nCept , a collective criminality, through the notion of 

conspiracy as it evolved more particularly in English and American law. 
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The criterion provided by the latter, for determining whether the ends of 
the indicted organisations were guilty ends, was whether the organisations 
contemplated “ illegal methods ” or intended “ illegal ends.” If so, the 
responsibility of each member for the acts of every other member was not 
essentially different from the liability for conspiracy. The principles of the 
latter were that no formal meeting or agreement was necessary ; that no 
member was bound to know who the other members were and what part 
they were to take or what acts they had committed ; that members were 
liable for acts of other members, although particular acts were not intended 
or anticipated, if they were committed in execution of the common plan : 
and, finally, that it was not essential to be a member of the conspiracy at 
the same time as the others or at the time of the criminal acts. 

It was in connection with these firmly established precedents that the 
United States Chief Prosecutor submitted to the Tribunal the principles 
which in his opinion and in that of his colleagues, should govern the concept 
of collective criminality. “We think,” said Justice Jackson, "that on ordin¬ 
al legal principles the burden of proof to justify a declaration of criminality 
is, of course, upon the prosecution.” He then declared that this burden 
was discharged by answering the following four essential tests of criminality 
which represent at the same time the fundamental elements of the concept 
of collective criminality : 

(1) The group or organisation must be “some aggregation of persons 
associated in identifiable relationship with a collective, general purpose 
or, as this was put by another United States prosecuting officer ^th 
" a common plan of action.” The notions of group or organ¬ 
isation ” are non-technical. They “ mean in the context of theCharter 
what they mean in the ordinary speech of the peope. 

“ group ” is used “ as a broader term, implying a looser or less formal 
structure or relationship than is implied in the term organisation. 

(21 Membership in such group or organisation “ must be generally volun- 
(2> SJ *ESu" the membership as a whole, irrespective of particular 
case’s of compulsion against individuals or groups of md.viduals withm 
the organisation must not have been due to legal compulsion. 

(3) The aims of the organisation “ must have been criminal.fa*gn«. 

designed to perform acts denounced as crimes in Art. 6 °f ““Charter, 

, * • ..o-iinct neace war crimes or crimes against humanity, 

that is crimes against peace, war uhk ° . ff t . elv in 

The organisation “ must have participated d.rectly and elTect.vely ^ 
the accomplishment” of these criminal aims and must have com 
mitted ” crimes from Art 6. 

(41 The criminal “ aims or methods of the organisation must have been 
of such character that its membership in general may properly be 
charged with knowledge of them. 

a cm, 1 qc| condition required only for the purpose of enabling 

th^Nurem^rg^Tribunal to°make^a declaration of criminality under the 
the INuremoerg in Prosecutor referred to the necessity of 

SSdSn. tned by ,he Tribunal had b«n 
a meSofThn organisation, and v»as guilty of soma act on the bast, of 
which the organisation was to be declared cnminal. 
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Such were the elements of the concept of collective criminality as defined 
by the Prosecution and as lying at the root of the concept of “ criminal 
organisation and of a declaration under the Nuremberg Charter. It will 
be noted that with qualifications, such as voluntary membership and know¬ 
ledge of the criminal purposes or acts, they are far from operating on the basis 
of automatic and indiscriminate collective guilt. What they do is to circum¬ 
scribe a sphere of undisputed criminal activity conducted by a multitude 
o individuals who have, as a whole, willingly and knowingly taken part 

in ! l - the 0,her hand ' as defined - they relate to a specific judicial act 
which, although denouncing the whole group as criminal, does not prejudice 
the issue of guilt and punishment of the individual members. This, as we 
w Hl see. is only partly and in principle solved in a declaration of criminality, 
whereas the actual decision is left to the competent courts and fully allows 
for acquittals, as the case may be. 

Legal Nature of the Declaration of Criminality. The declaration of 
criminality as provided in the Nuremberg Charter, is a specific judicial act 
The indicted organisations, said the United States Chief Prosecutor, were 

not on trial in the conventional sense of that term.” They were “ more 
nearly under investigation as they might have been before a Grand Jury in 
Anglo-American practice.” The competence of the Tribunal was limited to 
rying persons, which meant only “ natural persons ” and not entities 
or bodies. As a consequence the Tribunal was not “ empowered to impose 
any sentence upon the indicted groups and organisations. “ The only 
issue, he added, concerned “ the collective criminality of the organisation 
or group and it was to be adjudicated by what amounts to a declaratory 
judgment. The declaration, said the British Prosecutor Sir David Maxwelf- 
Pyfe, was in the nature of a “ res adjudicata " or of a “ judgment in rem " 
as distinct from a “ judgment in personam ." 

The adjudication is, thus, entirely of a “declaratory” nature, and 
leaves open all questions of individual guilt and punishment. These as 
has been mentioned on several occasions, are left to the national or local 

“, U o :om ,P ctent to try individual members on the basis of the “ declaratory 
judgment of the Nuremberg Tribunal. y 

lion ff Z' S rnL' h , e Declaratio , n ° f The chief effect of a declara¬ 

tion of collective criminality is that the criminal nature of the group or 

'VTr;; IS cons,dered proved” and cannot be g “ ques¬ 
tioned (Art. 10 of the Charter). But, as will now be seen this does not 
prejudice the question as to whether all the individual members are to be 
regarded as guilty and punished, and consequently does not result in auto 
matic and obligatory convictions. auto ^ 

The Prosecution made this point clear when advocating that from the 

wa^that “it ** °°« * *SSt£ 

burden If nmnf m Tth " nM \P resum P‘i°n of guilt, and thus reversed the 
S " f P ,° f ' Member s. when tned, were not allowed to disprove that 

bu they ITre emit^oT "T" 3 ' 3t the time of their membership. 

made againSt them ‘ nd ividually 
as mempers ot the body declared criminal. “ Nothing nrecludes him (« 

mote) from dewing tha. his panicipaUon was volnn.aT's“d 5m,i2 
Jackson, and pacing th a, „„ acted unde, duress : fe m.y'prove £ 
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was deceived or tricked into membership ; he may show that he had with¬ 
drawn, or he may prove that his name on the rolls is a case of mistaken 
identity. Actual fraud or trick ” of which a member is a victim, " has 
never thought to be the victim’s crime." As regards the member’s know ledge 
of the criminal nature of the organisation, “ he may not have known on the 
day he joined, but may have remained a member after learning the facts. 
And he is chargeable not only with what he knew', but with all which he was 
reasonably indicted." 

It will be seen later that the Tribunal did not wish to answer the thesis 
of presumption of guilt either way, but that it decided that, apart trom cases 
where a member was proved guilty of specific crimes, the tests of voluntary 
membership, and of actual or reasonably presumed knowledge represented 
the main issues upon which the subsequent courts were to decide each 
individual case of guilt.(’) 

It thus appears that a declaration has a binding effect in the subsequent 
proceedings insofar as it finally decides upon the question of criminality ot 
a given group or organisation. This is a novelty in international law in 
that the judgment of a Tribunal which has not tried individual members has 
effect in the proceedings of courts trying them. 

(c) General Ruling of the International Military Tribunal 
A general ruling was made with particular regard to the effects of a declara¬ 
tion of criminality upon the punishment of ind '\ ,dua ' ^ « 

competent courts. Referring to the provisions of the Charter, as we!l as 
to provisions of other laws enacted in anticipation of dec arat.ons by the 
Tribunal in this field, the Tribunal established m the first planthau under 
these rules, there was a "crime of membership for individuals who 
belonged to organisations declared criminal. It said . 

" A member of an organisation which the Tribunal bu dec a red to 
be criminal may be subsequently convicted of the enme of membenhtp 
and be punished for that crime by death. ( ) 

It is interesting to note ' hal ' .^ r ^ should^be understood 

opinions to the effect that a declaration of c French judge, M. Donnedieu 

to result in obligators' and automatic £ Jusli ce Jackson. 

deVabres, questioned the leg* I basis for?^" «, ul d be acquitted by 
According to these tests. emphasis^ the French judge.^a m ^ ^ Qf , he crimina , 
proving that his membership was not volun D su npose that this Tribunal has a 
purpose of the organisation. However he ^ ^P^inSion of the ind.vidual 
different conception. I suppose that obligatory and automatic. Strictly 

who was a member of the cnmimd “^"^atS by Mr. Jackson is not written in 
speaking, the interpretation which ha. Consequently, bv virtue of what texts 

any text. It does not appear in subset court) be obliged to conform 

would the Tribunal m quesnon (meanmt5 £ replied that "there could be no such 
to this interpretation ? To ,h ' s J ^*'“ th c authority given in the Chapter is to bring 
thing as automatic condemnations, betaus* ,l h< ; d j u od Justi f e Jackson. " the points could 
persons to trial for rncmfvership^ • such as Juress. force against his person, 

be raised by the defendant that he haddete Proceedings, Part 8. H.M. Stationery 

or threats of force, and would have tobemed^ ^ b> . the Fren ch judge 

Office, London. 1947. p. 103-104. ^ou • coll id have, however unwittingly, been 

are an illustration ot how the terms to exp | ain their real purpose and meaning, 

misinterpreted, had there not bee “ n y f, na ldecisions in its Judgment, all judges 

It is also worth noting that, before , q, tes C hief Prosecutor in the course of the 
ttn^o 5 "^ in every detail the issues involved. 

For full data, see op. cit.. P- 97-113. 

(*) Italics are introduced. 
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However, added the Tribunal : 

" This is not to assume that international or military courts which 
"ill try these individuals will not exercise appropriate standards of 
justice. This is a far-reaching and novel procedure. Its application, 
unless properly safeguarded, may produce great injustice." 

The Tribunah thus, agreed with the basic thesis of the prosecution that 
the rules ot the Charter and the concept of collective criminality involved 
in a declaration within the Tribunal's jurisdiction, should not be construed so 
as to result in an unqualified, indiscriminate and automatic collective penal 
responsibility of all members. The Tribunal emphasised this point with 
reference to its discretionary power in making declarations of criminality : 

, . T. hlS 1 d J ls ^ retlon 1S a judicial one and does not permit arbitrary action 
but should be exercised in accordance with well settled legal principles 
one of the most important of which is that criminal guilt is personal, and 
that mass punishment should be avoided. If satisfied of the criminal 
guilt of any organisation or group, this Tribunal should not hesitate 
to declare it to be criminal because the theory of “ group criminality " 
is new or because it might be unjustly applied by some subsequent 
tribunals. On the other hand, the Tribunal should make such declara¬ 
tion of criminality so far as possible in a manner to insure that innocent 
persons will not be punished." 

In this manner the Tribunal severed categorically the link of cause and 
effect which could have been made between the notion of a group held 

^" eC I ,V ,l y ^T inal and r hal ° f * he guilt of its indivi dua] members : even 
though the declaration is founded on the premise that the group was criminal 

grtnind* of*‘ pereonal°' guHt. ^ ™ ,radi,i ° ral 

In order to determine the field of " personal criminal guilt ” within the 
scope of an organisation declared criminal as a whole, the Tribunal delivered 
a definition of the criminal organisation ” and while doing so, it fully 
accepted the tests submitted by the prosecution : 

th :A™ nal or e anls L atl °n is analogous to a criminal conspiracy in 
hat the essence of both is co-operation for criminal purposes There 
must be a group bound together and organised for a common purpose 
TTie group must be formed or used in connection with the commission 
of crimes denounced by the Charter. Since the declaration with resp£" 
to the organisations and groups will, as has been pointed out fix^he 
cnmmahty o its members, that definition should exclude persons who 
had no knowledge of the criminal purposes rr acts of the organisation 
and those who were drafted by the State for membership, unless they 

by Arric?e 0 rofth n e iP rH Ca, f d ““ c ? mmission of acts decfared criminal 
by Article 6 of the Charter as members of the organisation. Member¬ 
ship alone is not enough to come within the scope of these declaration!" 

nf Tw ° f’ StinCt COnsequences a PP ear this statement-first the concent 

urmm y wr,K ? establishing the guilt of individual members of the 

“ or-Ji'in h h H rega J d t0 lhe first ’ the conce P t is reached when there is a 
gr p bound and organised for a common purpose ” and when such a 
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croup “ is formed or used in connection with the commission of crimes." 
When these two elements are fulfilled, a declaration that an organisation is 
criminal as a whole is justified. Since the Tribunal stressed that the organ¬ 
isation had to “ be formed or used ” in connection with the commission ol 
criminal acts, this meant that it is not essential for the group to have actually 
committed crimes : it is sufficient if it was set up for this purpose. With 
regard to the second, the tests are those of elimination, and two classes ot 
members are excluded. First, those “ who had no knowledge of the 
criminal purpose or acts of the organisation and secondly, those who 
were drafted by the State unless they were personally implicated in the com¬ 
mission " of criminal acts. The second proviso means that persons who 
were compulsorily drafted, even if they had knowledge of the criminal 
purpose of the organisation, are not guilty unless they personally were 
implicated in the commission of crimes. 

The tests used to make the above elimination furnish at the same time 
those regarded by the Tribunal as representing the basis for convicting 
individual members on the part of the competent courts As a ' rea ?> 
stressed under Article 10 of the Charter, a declaration delivered by the 
Tribunal makes possible the bringing to trial of individuals for the enmeof 
membership,” in which case the criminal nature of the organisation cannot 
be challenged The Tribunal did not specify who was to bear the onus 
proof regarding tests of personal guilt, when a member is brought to trial, 
but the wording used by lhe Tribunal in respect of each of ‘he ojgamsat.ons 

it declared criminal, .ends to indicate that tt = ciutS 

the prosecution It would, therefore, appear that two a, i t j er " ative . , 

S5 to the compel coat,, TT* firs.wouU* 

«iew, and this course was advocated Oenaz.hcauon Courts in the United 

smtTjrr^;^^-s.r— * 

Tribunal creates a presumption of guilt “f"" 5 ', hc 
consequently all the prosecution is require c ‘ case . { was t0 hc pre . 
accused was a member of the orgamsa ion. |he defendant that 

sumed, until proof to the centra^ was was 

he knew of the criminal purposes o - although he did not join 

personally implicated in the commission ® course is l0 ho id the 

the organisation on a voluntary_bas . declaration 

view that no presumption of mdividua prosecution is 

of the Nuremberg Tnbuna , d a mem ber of the organisation 

called to prove not only hat the accuse was pe r . 

declared criminal, but also that he knew the reievan 
sonally implicated in the commission ot crimes. 

The Nuremberg ^e^osecurion or* the* defeUM^'com^tem 

could be made: good by etthe > ht P circumstantial e.idence. and the 
courts were left full latitude in a accused had or had 

question of whether tt ts “^organisation can. and 

not knowledge of the C"mmal P P accused'srank and position, 

was m most cases, solvedon the basts o. m ^ ^ , he uke 

WithreSrdto Second test, that of the implication of persons, who joined 
te oSiton .»“ non-voluntary basis, the Tribunal's word unless 
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following the description of a member compulsorily enlisted, indicates that, 
whenever the accused has established his compulsory enlistment, the burden 
of proof that he has actually committed crimes lies on the prosecution. 

It would thus appear that, by omitting to give an explicit answer to the 
issue of the burden of proof, the Nuremberg Tribunal in fact delegated this 
task to the competent courts and shunned interfering with their jurisdiction 
beyond the points mentioned in the Judgment. It also appears that a great 
responsibility has thus been put on the subsequent courts, and that differing 
jurisprudence may take place, as it in fact has. 

(</) Recommendations regarding Punishment 

The International Military Tribunal ended its general ruling by making 
a recommendation to the subsequent courts as to the punishment they were 
to impose for the crime of membership. It referred to Law No. 10 of the 
Allied Control Council for Germany and to a De-Nazification Law of 5th 
March, 1946, the relevant provisions of which will be found later. The 
recommendations read as follows : 

" Since declarations of criminality which the Tribunal makes will be 
used by other courts in the trial of persons on account of their member¬ 
ship in the organisations found to be criminal, the Tribunal feels it 
appropriate to make the following recommendations : 

1. That so far as possible throughout the four zones of occupation 
m Germany the classifications, sanctions and penalties be standardised. 
Uniformity of treatment so lar as practical should be a basic principle. 
This does not, of course, mean that discretion in sentencing should not 
be vested in the court : but the discretion should be within fixed limits 
appropriate to the nature of the crime. 

2. Law No. 10, to which reference has already been made, leaves 
punishment entirely in the discretion of the trial court even to the extent 
of inflicting the death penalty. 

The De-Nazification Law of 5th March. 1946, however, passed for 
Bavaria, Grealer-Hesse and Wurttemberg-Baden, provides definite 
sentences for punishment in each type of offence. The Tribunal recom¬ 
mends that in no case should punishment imposed under Law No. 10 
upon any members of an organisation or group declared by the Tribunal 
to be criminal exceed the punishment fixed by the De-Nazification Law. 
No person should be punished under both laws. 

3. The Tribunal recommends to the Control Council that Law No. 10 
be amended to prescribe limitations on the punishment which may be 
imposed for membership in a criminal group or organisation so that 
such punishment shall not exceed the punishment prescribed by the 
De-Nazification Law.” 

The De-Nazification Law of 5th March, 1946, referred to by the Tribunal, 
is in force in the United States Zone and its heaviest penalty does not exceed 
10 years imprisonment. The Nuremberg Tribunal, thus, made a strong 
point of the necessity of reducing the punishments provided by Law No. 10 
in order to fit ' the nature of the crime." The Tribunal found that the 


“crime of membership” in itselfC) did in no case deserve a more severe 
punishment than that prescribed in the De-Nazification Law of March, 1946. 

It will be noted that, in order to achieve such a result, the Tribunal found 
it necessary to recommend the amendment of Law No. 10. No such amend¬ 
ment took place apparently for the reason that it was not indispensable to 
achieve the effect sought. Art. II. para. 3, of Law No. 10 gives the com¬ 
petent courts full latitude to impose various punishments, including imprison¬ 
ment for a term of years, at their discretion in each case and in respect of 
each class of crime. Room was, thus, left for implementing the recommenda¬ 
tion of the International Military Tribunal without amending the law . 

(iii) The Law applied in the case of the Accused 

The law under which Graifelt and the other accused were tried for 
membership of criminal organisations, as well as for crimes against 
humanity and war crimes, was Law No. 10 of the Allied Control Council 
for Germany, of 20th December. 1945. The crime of membership is 
provided against in Art. II para. 1 of the Law together with crimes 
against peace, crimes against humanity and war crimes. The relevant 
passages read as follows : 

“ Each of the following acts is recognised as a crime : . . . . 

•* (d) Membership in categories of a criminal group or organisation 
declared criminal by the International Military Tribunal." 

The penalties generally prescribed for any crime under the Law include 
imprisonment with or without hard labour, which may be imposed for life, 
as well as death penalty. In the case of membership, however, the rules 
concerning punishment were supplemented by the above-cited recommenda¬ 
tions of the International Military Tribunal. A study of the sentences 
passed by the United States Military Tribunal in Nuremberg for the crime 
of membership shows that these Tribunals have in fact followed the recom¬ 
mendation of the International Military Tribunal. 

(iv) The Guilt of the Accused for the crime of Membership 

The conviction of the accused for the crime of membership was made, 
according to Art. II para. 1 Id) of Law No. 10, on the grounds of the declara¬ 
tion made by the International Military Tribunal in regard to the criminal 
nature of the main organisation to which they belonged, that is the S.S. 
(Die. Schutzstaffeln der Nationalsocialistischen Deutschen Arbeiterpartie). 

The International Military Tribunal’s declaration concerning the S.S. read 
as follows : 

“ The S.S. was utilised for purposes which were criminal under the 
Charter involving the persecution and extermination of the Jews, 
brutalities and killings in concentration camps, excesses in the adminis¬ 
tration of occupied territories, the administration of the slave labour 
programme and the mistreatment and murder of prisoners of war. 
The defendant Kaltenbrunner was a member of the S.S. implicated in 

(‘) This distinction is important, for a defendent prosecuted for membership can at 
the same time be found guilty of either of the other specific crimes covered by Law No. 10. 
i.e. crimes against peace, war crimes or crimes against humanity. In such cases the punish¬ 
ments applicable are those from Art. It of Law No. 10 without restriction. 
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these activities. In dealing with the S.S. the Tribunal includes all persons 
who had been officially accepted as members of the S.S. including the 
members of the Allgemeine S.S. members of the Waffen S.S., members 
of the S.S. Totenkopf Verbaende and the members of any of the different 
police forces who were members of the S.S. The Tribunal does not 
include the so-called S.S. riding units. The Sicherheistdienst des 
Reichsfuhrers S.S. (commonly called the S.D.) is dealt with in the 
Tribunal's Judgment on the Gestapo and S.D. 

“ The Tribunal declares to be criminal within the meaning of the 
Charter the group composed of those persons who had been officially 
accepted as members of the S.S. as enumerated in the preceding para¬ 
graph who became or remained members of the organisation with 
knowledge that it was being used for the commission of acts declared 
criminal by Article 6 of the Charter, or who were personally implicated 
as members of the organisation in the commission of such crimes, 
excluding, however, those who were drafted into membership by the 
State in such a way as to give them no choice in the matter, and who 
had committed no such crimes. The basis of this finding is the partici¬ 
pation of the organisation in war crimes and crimes against humanity 
connected with the war: this group declared criminal cannot include, 
therefore, persons who had ceased to belong to the organisation 
enumerated in the preceding paragraph prior to 1st September, 1939.” 

In the above declaration the International Military Tribunal included all 
persons who had been officially accepted as members of any of the branches 
of the S.S., except the so-called Riding units. The main branches were the 
Allgemeine S.S.. the Waffen S.S., and the S.S. Totenkopf Verbaende. On 
the other hand, it excluded from the classes of members liable to prosecution 
for the crime of membership, those members who were drafted by the State 
in such a way as to give them no choice in the matter and who had com¬ 
mitted no crimes personally, as well as those who had ceased to be members 
before 1st September, 1939. 

In the trial under review all the defendants, with the exception of the 
one acquitted of all charges, held prominent ranks in the categories of 
the S.S. covered by the above declaration of the International 
Military Tribunal. Greifelt, Lorenz, Hofmann and Hildebrandt were 
Obcrgruppenfuehrers (Lt.-Generals) in the S.S., Creutz, Mayer-Hetling, 
Schwarzenberger and Ebner were Oberfuehrers (Senior Colonels). Huebner 
and Sollmann were Standartenfuehrers (Colonels), and Schwalm an 
Obersturmfuehrer (Lt.-Colonel). Finally, Brueckner and Tesch were 
Sturmbannfuehrers (Majors). 

In its judgment the Tribunal made no specific reference to the branch of 
the S.S. to which the accused belonged, but it is likely that they all were 
members of the Allgemeine S.S. 

As to the tests of individual guilt stressed by the International Military 
Tribunal with regard to members of the S.S., they consisted, as stressed in 
the Judgment, in ascertaining whether the accused “ became or remained 
members of the organisation with knowledge that it was being used for the 
commission of acts declared criminal by Article 6 of the Charter (i.e., crimes 
against peace, war crimes, and crimes against humanity), or whether they 
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were “ personally implicated as members of the organisation in the com¬ 
mission of the crimes." On the face of the evidence concerning each of the 
accused, the Tribunal was satisfied that, being members of the S.S., they 
had the relevant knowledge and/or were personally implicated in the per¬ 
petration of crimes committed by the S.S. 

(v) Jurisprudence of other trials 

Many more trials of war criminals led to the conviction of accused persons 
for membership in criminal organisations. Several cases may be cited as 
typical of the jurisprudence which was created on these occasions. Five of 
these were tried by United States Military Tribunals at Nuremberg and three 
more by United States General Military Government Courts in Germany 
on the basis of declarations made by the International Military Tribunal 
and on the grounds of Law No. 10 of the Allied Control Council for Germany. 

The cases are illustrative of how the general ruling and recommendations 
of the International Military Tribunal were implemented in connection with 
its declarations regarding the criminal nature of Nazi groups and organisa¬ 
tions. Some of them show the way in which the issue of the burden of 
proof concerning the personal guilt of the defendants was solved, and how 
the tests of their guilt were applied. 

(a) Trials by United States Military Tribunals at Nuremberg. 

(I) Trial oj Karl Brandt et at. (Medical Case ) 

In the first trial held by United States Military Tribunals at Nuremberg. 
23 German doctors and scientists were prosecuted for carrying out criminal 
medical experiments^') The trial opened on 9th December. 1946, and was 
commonly known as the " Medical Case.” The judgment was delivered on 
19th and 20th August. 1947. The chief defendant, Karl Brandt, was personal 
physician to Hitler, Gruppenfuhrer in the S.S. and Major-General in the 
Waffen S.S., Reich Commissioner for Health and Sanitation, and member 
of the Reich Research Council. He was charged w ith the other defendants 
for medical experiments amounting to war crimes and crimes against 
humanity as defined in the Allied Control Council Law No. 10. 

All experiments were conducted in concentration camps (Dachau, Sachsen- 
hausen. Natzweiler, Ravensbruck, Buchenwald. etc.), and caused inhumane 
suffering, torture or death of many inmates. They consisted in high altitude 
experiments to investigate the limits of human endurance and existence at 
extremely high altitudes (up to 68,000 feet): freezing experiments to in¬ 
vestigate means of treating persons severely chilled or frozen : malaria experi¬ 
ments to investigate immunisation and treatment of malaria ; lost (mustard) 
gas experiments to investigate treatment caused by that gas : sulfanilamide 
experiments to investigate the effectiveness of the drug : bone, muscle and 
nerve regeneration and bone transplantation experiments : seawater experi¬ 
ments to study methods of making seawater drinkable ; epidemic jaundice 
experiments to establish the cause of and discover inoculations against that 
disease ; sterilization experiments to develop a method best suited for 
sterilising millions of people : spotted fever experiments to investigate the 

(') Case 1. tried by United States Military Tribunal No. I. See Vol. IV of these Re¬ 
ports. pp. 91-3, and Vol. VII, pp. 49-53. 
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effectiveness of vaccines: experiments with poison to investigate the effect 
of various poisons. In addition to this, several defendants were charged 
with activities involving murder, torture and ill-treatment not connected 
with medical experiments. In all cases inmates of concentration camps 
were used as “ guinea-pigs " and were as a rule healthy subjects. 

Karl Brandt and nine other accused were indicted for having committed 
such criminal acts as members of the S.S. and were, accordingly, also 
prosecuted as " guilty of membership in an organisation declared to be 
criminal by the International Military Tribunal ” at Nuremberg. 

When deciding upon this particular charge, the United States Military 
Tribunal referred to the general ruling of the International Military Tribunal 
and applied in each case the tests of individual guilt defined by the latter. 
On the face of the evidence submitted, Karl Brandt and eight other defend¬ 
ants were found guilty of membership on the ground that they had been in 
the S.S. until the end of the war and that, as such, they were actually and 
personally implicated in the commission of war crimes and crimes against 
humanity." One defendant was found guilty of having “ remained in the 
S.S. voluntarily throughout the war. with actual knowledge of the fact that 
that organisation was being used for the commission of acts declared 
criminal by Control Council Law No. 10.” 


(2) Trial of Joseph Altstoetter et al. (Justice Case) 

In one of the most outstanding subsequent trials at Nuremberg, 16 German 
high officials ot the Reich Ministry of Justice, judges and prosecutors of 
Nazi courts were prosecuted for the commission of criminal offences by means 
of legislative or judicial acts.(') The trial opened on 17th February, 1947, 
and was commonly designated as the “ Justice Case." The judgment was 
delivered on 3rd and 4th December, 1947. 

The principal defendant Joseph Altstoetter, was Chief (Ministerialdirektor) 
of the Civil law and Procedure Division of the Reich Ministry of Justice 
and Oberfuhrer in the S.S. Together with the other defendants he was 
charged with misusing legislative or judicial power in such a manner as 
actually to commit crimes against persons subjected to Nazi laws and/or 
courts of justice. The evidence submitted was to the effect that Nazi legal 
machinery was used as one of the means “ for the terroristic functions in 
support of the Nazi regime ”. Death sentence and other severe penalties 
were prescribed for acts which either did not represent criminal offences 
under standards of modern justice or did in no case warrant such heavy 
punishments. Sentences were pronounced by Nazi courts in pursuance of 
such criminal laws in a very large number of cases. The accused were 
indicted for being implicated in such acts, which, under the terms of the 
Control Council Law No. 10, amounted to war crimes or crimes against 
humanity. 

Seven defendants, including Altstoetter, were accused of having committed 
such crimes as members of organisations declared criminal by the Inter¬ 
national Military Tribunal.!*) The organisations involved were the S.S., 

(') Case No. 3, tried by United States Military Tribunal No. 3. See Vol. VI do 1-110 

(*) Ibid, pp. 4-5, 6S-72 and 77. 
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S.D. and Leadership Corps of the Nazi Party. Some of the defendants 
were members of two organisations simultaneously. They were accordingly 
charged separately with the crime of membership in such organisations. As 
in the previous case the Tribunal applied the tests of criminality defined by 
the International Military Tribunal and found the accused individuals guilty 
of membership on different grounds. Alstoetter was found guilty as a 
member of the S.S. falling within the groups declared criminal by the Inter¬ 
national Military Tribunal, on the grounds that he had knowledge of the 
criminal purposes and acts of the S.S. and remained voluntarily in the 
organisation. The test of knowledge was likewise positively established 
against two other defendants. In one case the Tribunal was satisfied by the 
evidence that the accused actually knew of the execution of political prisoners 
and that he personally took part in the misdeeds. It also arrived at such 
conclusion on the basis of circumstantial evidence deriving from the accused’s 
official position and duties. " No man who had his intimate contacts with 
the Reich Security Main Office, the S.S., the S.D., and the Gestapo could 
possibly have been in ignorance of the general character of those organ¬ 
isations.” In the second case the evidence regarding the mens rea of the 
accused was entirely of a circumstantial nature. The crimes, said, the 
Tribunal, “ were of such wide scope and so intimately connected with the 
activities of the Gauleitung (the accused’s organisation) that it would be 
impossible for a man of the defendant's intelligence not to have known of 
the commission of these crimes, at least in part if not entirely. It is 
interesting to note that the chief defendant. Altstoetter, was found guilty 
only on the count of membership and freed from other charges. He was 
sentenced to 5 years’ imprisonment. 

Two defendants were acquitted. In one case the defendant was charged 
as a member of the Leadership Corps of the Nazi Party, and the Tribunal 
established that his group did not in fact belong to the Leadership Corps, 
nor to any other organisation declared criminal. In the second case the 
accused was charged as a member of the Leadership Corps Staff and a 
“ sponsoring ” member of the S.S. The Tribunal ruled that neither a 
Gaustellenleiter nor a “ sponsoring ” member of the S.S. could be regarded 
as a member of an organisation declared criminal by the International 
Military Tribunal. 


(3) Trial of Oswald Pohl et al 

One of the most interesting trials in this field is the so-called Pohl Case, 
which opened on 10th March and closed on 3rd November. 1947.(>) The 
Tribunal dealt with 18 defendants, all of whom but one were members ot 
the S S They were top ranking officials in the “ S.S. Economic and Ad- 
minisirative Main Office,” known as ’’ W.V.H.A." (Wirtschafts-und Ver- 
waltungshauptampt), which was one of the twelve main departments of the 
S.S. and to which was added the main office of the Inspector of Concentra¬ 
tion Camps. The principal accused, Pohl, was Chief of the W.V.H.A. and 
as such, the administrative head of the entire S.S. organisation. Himmler 
was his only superior. The other accused were heads of the various branches 
of the W.V.H.A. 


( l ) Case 4. tried by United States Military Tribunal No. 2. See Vol. VII, pp. 49 and 63. 
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effectiveness of vaccines: experiments with poison to investigate the effect 
of various poisons. In addition to this, several defendants were charged 
with activities involving murder, torture and ill-treatment not connected 
with medical experiments. In all cases inmates of concentration camps 
were used as “ guinea-pigs ” and were as a rule healthy subjects. 

Karl Brandt and nine other accused were indicted for having committed 
such criminal acts as members of the S.S. and were, accordingly, also 
prosecuted as “ guilty of membership in an organisation declared to be 
criminal by the International Military Tribunal ” at Nuremberg. 

When deciding upon this particular charge, the United States Military 
Tribunal referred to the general ruling of the International Military Tribunal 
and applied in each case the tests of individual guilt defined by the latter. 
On the face of the evidence submitted, Karl Brandt and eight other defend¬ 
ants were found guilty of membership on the ground that they had been in 
the S.S. until the end of the war and that, as such, they were actually and 
personally implicated in the commission of war crimes and crimes against 
humanity.” One defendant was found guilty of having “ remained in the 
S.S. voluntarily throughout the war, with actual knowledge of the fact that 
that organisation was being used for the commission of acts declared 
criminal by Control Council Law No. 10." 

(2) Trial of Joseph Altstoetter et ai. (Justice Case) 

In one of the most outstanding subsequent trials at Nuremberg, 16 German 
high officials of the Reich Ministry of Justice, judges and prosecutors of 
azi courts were prosecuted for the commission of criminal offences by means 
of legislative or judicial acts.(') The trial opened on 17th February, 1947, 
and was commonly designated as the " Justice Case.” The judgment was 
delivered on 3rd and 4th December, 1947. 

The principal defendant Joseph Altstoetter, was Chief (Ministerialdirektor) 
i A and P^dure Division of the Reich Ministry of Justice, 
and Oberfuhrer m the S.S. Together with the other defendants he was 
charged wrth misusing legislative or judicial power in such a manner as 
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S.D. and Leadership Corps of the Nazi Party. Some of the defendants 
were members of two organisations simultaneously. They were accordingly 
charged separately with the crime of membership in such organisations. As 
in the previous case the Tribunal applied the tests of criminality defined by 
the International Military Tribunal and found the accused individuals guilty 
of membership on different grounds. Alstoetter was found guilty as a 
member of the S.S. falling within the groups declared criminal by the Inter¬ 
national Military Tribunal, on the grounds that he had knowledge of the 
criminal purposes and acts of the S.S. and remained voluntarily in the 
organisation. The test of knowledge was likewise positively established 
against two other defendants. In one case the Tribunal was satisfied by the 
evidence that the accused actually knew of the execution of political prisoners 
and that he personally took part in the misdeeds. It also arrived at such 
conclusion on the basis of circumstantial evidence deriving from the accused’s 
official position and duties. “ No man who had his intimate contacts with 
the Reich Security Main Office, the S.S., the S.D., and the Gestapo could 
possibly have been in ignorance of the general character of those organ¬ 
isations.” In the second case the evidence regarding the mens rea of the 
accused was entirely of a circumstantial nature. The crimes, said, the 
Tribunal, “ were of such wide scope and so intimately connected with the 
activities of the Gauleitung (the accused’s organisation) that it would be 
impossible for a man of the defendant's intelligence not to have known of 
the commission of these crimes, at least in part if not entirely. It is 
interesting to note that the chief defendant, Altstoetter, was found guilty 
only on the count of membership and freed from other charges. He was 
sentenced to 5 years’ imprisonment. 

Two defendants were acquitted. In one case the defendant was charged 
as a member of the Leadership Corps of the Nazi Party, and the Tribunal 
established that his group did not in fact belong to the Leadership Corps, 
nor to any other organisation declared criminal. In the second case the 
accused was charged as a member of the Leadership Corps Staff and a 
“sponsoring” member of the S.S. The Tribunal ruled that neither a 
Gaustellenleiter nor a “ sponsoring ” member of the S.S. could be regarded 
as a member of an organisation declared criminal by the International 
Military Tribunal. 


(3) Trial of Oswald Pohl et al 

One of the most interesting trials in this field is the so-called Pohl Case, 
which opened on 10th March and closed on 3rd November, 1947.C) The 
Tribunal dealt with 18 defendants, all of whom but one were members ot 
the S S They were top ranking officials in the “ S.S. Economic and Ad¬ 
ministrative Main Office,” known as ” W.V.H.A.” (Wirtschafts-und Ver- 
waltungshauptampt), which was one of the twelve mam departments of the 
S.S. and to which was added the main office of the Inspector of Concentra¬ 
tion Camps. The principal accused, Pohl, was Chief of the W.V.H.A. and 
as such, the administrative head of the entire S.S. organisation. Himmler 
was his only superior. The other accused were heads of the various branches 
of the W.V.H.A. 

(*) Case 4. tried by United States Military Tribunal No. 2. See Vol. VII, pp. 49 and 63, 
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The S.S. Economic and Administrative Main Office was in charge of 
running concentration camps and a large number of industrial, manufactur¬ 
ing and service enterprises in Germany and occupied countries. It was 
responsible for all financial matters of the S.S., for the supply of food, 
clothing, housing, sanitation and medical care of inmates and S.S. personnel 
of concentration camps : for the construction and maintenance of houses, 
buildings and structures of the S.S., the German police and of the concentra¬ 
tion and prisoners of war camps : and for the order, discipline and regulation 
ot the lives of the concentration camps inmates. In addition it was charged 
with the supply of slave labour of the concentration camp inmates to public 
and private employers throughout Germany and the occupied countries, as 
well as to enterprises under its own management. 

On account of such relationship with concentration camps and slave 
labour, all the accused were charged with taking part in the commission of 
“ atrocities and offences against persons and property, including plunder of 
public and private property, murder, extermination, enslavement, deporta¬ 
tion, unlawful imprisonment, torture, persecutions on political, racial and 
religious grounds, ill-treatment of, and other inhumane and unlawful acts 
against thousands of persons, including German civilians, nationals of other 
countries, and prisoners of war." The accused were thus tried as chief 
instruments ot the criminal policy conducted by the heads of the Nazi Party 
and State against the millions who were ill-treated or perished in concentra¬ 
tion camps or as slave labour. 

In addition to the above offences, all the accused except one were charged 
under a separate count lor the crime of membership in an organisation 
declared criminal by the International Military Tribunal, and were all 
indicted as falling within the categories covered by the Tribunals' declaration. 

When summing up the various counts of the indictment, including that 
of membership, the United States Military Tribunal made a general ruling 
regarding the evidence and discarded entirely the principle of the presumption 
of guilt in the following terms : 

“ Under the American concept or liberty, and under the Anglo-Saxon 
system ot jurisprudence, every defendant in a criminal case is presumed 
to be innocent until the prosecution by credible and competent proof 
has shown his guilt to the exclusion of every reasonable doubt. This 
presumption of innocence follows him throughout the trial until such 
degree of proof has been adduced. Beyond a reasonable doubt, does 
not mean beyond a vain, imaginary or fanciful doubt, but means that 
the defendant’s guilt must be fully proved to a moral certainty, before 
he is condemned.” 

It will be seen that the Tribunal applied this ruling to all individual cases 
of membership and lay the burden of proof concerning tests of personal guilt 
on the prosecution. This illustrates the fact previously mentioned that the 
International Military Tribunal did not decide the question of the burden 
ot proof, and thus made possible the elaboration of a differing jurisprudence 
m t T*^ res P ect- striking feature in this trial is that the above ruling was 
applied by an American court, notwithstanding the fact that rules issued 
by the American authorities for other courts are founded on the principle 
that a declaration of criminality reverses the onus of proof and frees the 


prosecution from submitting evidence in respect of the personal guilt of the 
members.(*) In view of the fact that no rules to this effect were issued with 
particular regard to the United States Military Tribunals at Nuremberg, 
and that the International Military Tribunal had left the field clear, the above 
ruling was within the powers of the United States Tribunal and the legal 
basis of its jurisprudence cannot be challenged. 

The ruling was applied with particular clearness in respect of two defend¬ 
ants whom the Tribunal acquitted from all charges. 


In one case the accused, Rudolf Scheide, was Chiel of a department ot 
the W.V.H.A. as technical expert in the field of motor transport, and was 
in charge of all the transport service of the W.V.H.A. The prosecution 
contended that, in connection with his office and the large field of tasks 
carried out by him with the various branches of the W.V.H.A., the accused 
" gained knowledge of how the concentration camps were operated, how 
the prisoners were treated, who they were, and what happened to them. 

It also contended that he " knew that the concentration camps were engaged 
in the slave labour programme, and that he furnished transportation in this 
programme with knowledge of its use.” And finally, that he knew ot the 
mass extermination programme carried out by the concentration camps 
and provided the department concerned in this programme with trans¬ 
portation, spare parts, tyres, gasoline, and other necessary commodities lor 
carrying out this programme.” The accused denied knowledge of all these 
crimes and the Tribunal came to the following conclusion . 

•• After weighing all the evidence in the case, and bearing in mind the 
presumption of innocence of the defendant, and tin- burden of proof on 
the part of the prosecution, the Tribunal must agree with the contentions 
of the defendant.'V) 


The Tribunal then found the accused not guilty on the following grounds : 

“ The defendant admits membership in the S.S., an organisation 
declared criminal by the Judgment of the International Military Tribunal. 
but the prosecution has offered no evidence that the delendant had know¬ 
ledge of the criminal activities of the S.S., or that he remained in the 
said organisation after September, 1939, with such knowledge or that 
he engaged in criminal activities while a member of such organisation. 1 •) 
According to the ruling of the International Military Tribunal, it will be 
remembered that proof in respect of the last test (personal commission ot 
crimes) would appear always to lie on the prosecution, whereas nothing 
stands in the way of subjecting the test of knowledge to a reversal ot the 
burden of proof as advocated by the United States Chief Prosecutor and as 
followed up in a number of United States rules. 

In the same case the accused, Leo Volk, was head of a legal department 
of the W.V.H.A. As with Scheide, the prosecution contended that he had 
knowledge of the criminal purposes and acts of the W.V.H.A. on account 
of his office and duties. The accused’s defence was that he had no such 
knowledge, but merely prepared notarial documents, carried on law suits 


_ 1 _ 11.1 




(■) See History of the United Nations War Crimes Commission and the Development of 
the Laws of War, pp. 322. and 331-332. 

(«) Italics introduced. 
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was a " vital figure ” in his department and refuted the defence thesis that, 
in order to convict him, proof should be submitted that, if he knew of the 
criminal purposes or acts of his organisation, he must have had the power 
to prevent crimes from being committed. The Tribunal declared : 

" It is enough if the accused took a consenting part in the commission 
of a crime against humanity. If he was part of an organisation actively 
engaged in crimes against humanity, was aware of those crimes and yet 
voluntarily remained a part of the organisation, lending his own pro¬ 
fessional efforts to the continuance and furtherance of those crimes, he 
is responsible under the law.” 

However, continued the Tribunal, the defence contends that the accused 
“ was not aware of any crimes and it is this which the prosecution must 
establish before it can ask for a conviction,”! 1 ) meaning that the accused 
had know ledge of the crimes. 

The Tribunal found that no such evidence had been submitted, and that 
the accused did not voluntarily join the organisation but was drafted from 
a private firm he personally did not want to leave for the W.V.H.A. It 
also established that, in the W.V.H.A. he had a special status in that he was 
employed under special contract. In view of these facts the Tribunal 
decided that the accused’s guilt for membership had not been established 

beyond reasonable doubt ” and while convicting him on other counts, it 
acquitted him from this particular charge. 

Two more defendants were acquitted front the charge of membership. 
One of them was head of the Office of Audits in the W.V.H.A. from 1942 
until the end of the war. Here again the Tribunal established lack of 
evidence on the part of the prosecution regarding the relevant tests and 
concluded in the following terms : 

Perhaps in the case of a person who had power or authority to 
either start or stop a criminal act, knowledge of the fact coupled with 
silence could be interpreted as consent. But Vogt was not such a 
person. His office in W.V.H.A. carried no such authority, even by the 
most strained implication. He did not furnish men, money, materials 
or victims for the concentration camps. He had no part in determining 
what the inmates should eat or wear, or how hard they did work or how 
they were treated. The most that can be said is that he knew that there 
were concentration camps and that there were inmates. His work 
cannot be considered any more criminal than that of the bookkeeper 
who made up the reports which he audited, the typist who transcribed 
the audit report or the mail clerk who forwarded the audit to the 
Supreme Auditing Court.” 

As a consequence the accused was acquitted on all counts. Leo Volk 
was acquitted for not belonging to any of the classes or categories of S.S. 
members included in the declaration of the International Military Tribunal. 

In other instances the Tribunal applied extensively circumstantial evidence 
to admit proof of guilty knowledge as charged by the prosecution. 

Defendant August Frank was Chief Supply Officer of the Waffen-S.S. 
a nd Dea th Head Units under the defendant Pohl, and became Pohl’s Chief 

(*) Italics in the last quotation introduced. 
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Deputy of the W.V.H.A. In view of his position and the field of his com¬ 
petence and duties the Tribunal came to the following conclusions : 

“ . . . . anyone who worked, as Frank did, for eight years in the higher 
councils of that agency cannot successfully claim that he was separated 
from its political activities and purposes.” 

From that the Tribunal further concluded that he ” could not have been 
ignorant ” or that he “ must have known ” of the purposes as well as of a 
series of criminal acts described by the Tribunal. He was found guilty ol 
” participating and taking a consenting part ” in the ” slave labour pro¬ 
gramme . . . and in the looting of property of Jewish civilians for the 
eastern occupied territories." In this connection he was also convicted 
for the crime of membership. 

Another defendant, Erwin Tschentscher, was chief of a department of 
W.V.H.A. dealing with supplies of food for the Waffen-S.S. and the police 
in Germany. He contended in defence that his only link with concentration 
camps was to furnish food for the guards, and declined any knowledge of 
concentration camp crimes and slave labour practices. On the face of his 
position and duties, as well as of the evidence that he paid visits to several 
concentration camps, the Tribunal expressed its findings in the following 
terms : 

” The Tribunal concludes that the defendant Tschentscher was not 
a mere employee of the W.V.H.A., but held a responsible and authorita¬ 
tive position in this organisation. He was Chief of Amt-B-1, and in 
this position had large tasks in the procurement and allocation of food. 
Conceding that he was not directly responsible for furnishing food to 
the inmates of concentration camps, he was responsible for furnishing 
the food to those charged with guarding these unfortunate people. 

“ The Tribunal is fully convinced that he knew of the desperate con¬ 
dition of the inmates, under what conditions they were forced to work, 
the insufficiency of their food and clothing, the malnutrition and ex¬ 
haustion that ensued, and that thousands of deaths resulted from such 
treatment. His many visits to the various concentration camps gave 
him a full insight into these matters. 

*• The Tribunal finds without hesitation that Tschentscher was 
thoroughly familiar with the slave labor program in the concentration 
camps, and took an important part in promoting and administering it. 

For these reasons the accused was found guilty both of actual participation 
in war crimes and crimes against humanity and of the crime of membership. 

In all other cases the Tribunal had either clear evidence of the actual 
participation of the accused in specific criminal acts, such as in the case of 
Pohl himself, or else sufficient evidence to draw conclusions as to their guilty 
knowledge, and on this basis pronounced sentences of guilt for the crime 
of membership. 

(4) Trial of Friedrich Flick et al 

The trial of Friedrich Flick and five other defendants opened on 20th 
April and closed on 22nd December, 1947.(‘) It was one of several trials 

(i) case 5 , tried by United States Military Tribunal No. 4. See Vol. IX of these 
Reports, pp. 1-59. 
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was a “ vital figure " in his department and refuted the defence thesis that, 
in order to convict him. proof should be submitted that, if he knew of the 
criminal purposes or acts of his organisation, he must have had the power 
to prevent crimes from being committed. The Tribunal declared : 

“ It is enough if the accused took a consenting part in the commission 
of a crime against humanity. If he was part of an organisation actively 
engaged in crimes against humanity, was aware of those crimes and yet 
voluntarily remained a part of the organisation, lending his own pro¬ 
fessional efforts to the continuance and furtherance of those crimes, he 
is responsible under the law." 

However, continued the Tribunal, the defence contends that the accused 
“ was not aware of any crimes and it is this which the prosecution must 
establish before it can ask for a conviction,”(‘) meaning that the accused 
had know ledge of the crimes. 

The Tribunal found that no such evidence had been submitted, and that 
the accused did not voluntarily join the organisation but was drafted from 
a private firm he personally did not want to leave for the W.V.H.A. It 
also established that, in the W.V.H.A. he had a special status in that he was 
employed under special contract. In view of these facts the Tribunal 
decided that the accused’s guilt for membership had not been established 
" beyond reasonable doubt" and while convicting him on other counts, it 
acquitted him from this particular charge. 

Two more defendants were acquitted front the charge of membership. 
One of them was head of the Office of Audits in the W.V.H.A. from 1942 
until the end of the war. Here again the Tribunal established lack of 
evidence on the part of the prosecution regarding the relevant tests and 
concluded in the following terms : 

Perhaps in the case of a person who had power or authority to 
either start or stop a criminal act, knowledge of the fact coupled with 
silence could be interpreted as consent. But Vogt was not such a 
person. His office in W.V.H.A. carried no such authority, even by the 
most strained implication. He did not furnish men, money, materials 
or \ ictims for the concentration camps. He had no part in determining 
what the inmates should eat or wear, or how hard they did work or how 
they h ere treated. The most that can be said is that he knew that there 
were concentration camps and that there were inmates. His work 
cannot be considered any more criminal than that of the bookkeeper 
who made up the reports which he audited, the typist who transcribed 
the audit report or the mail clerk who forwarded the audit to the 
Supreme Auditing Court.” 

As a consequence the accused was acquitted on all counts. Leo Volk 
was acquitted for not belonging to any of the classes or categories of S.S. 
members included in the declaration of the International Military Tribunal. 

In other instances the Tribunal applied extensively circumstantial evidence 
to admit proof of guilty knowledge as charged by the prosecution. 

Defendant August Frank was Chief Supply Officer of the Waffen-S.S. 
an d Dea th Head Units under the defendant Pohl, and became Pohl’s Chief 

(') Italics in the last quotation introduced. 
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Deputy of the W.V.H.A. In view of his position and the field of his com¬ 
petence and duties the Tribunal came to the following conclusions : 

“ . . . . anyone who worked, as Frank did, for eight years in the higher 
councils of that agency cannot successfully claim that he was separated 
from its political activities and purposes." 

From that the Tribunal further concluded that he “ could not have been 
ignorant ” or that he “ must have known ” of the purposes as well as of a 
series of criminal acts described by the Tribunal. He was found guilty of 
“ participating and taking a consenting part ” in the “ slave labour pro¬ 
gramme . . . and in the looting of property of Jewish civilians for the 
eastern occupied territories." In this connection he was also convicted 
for the crime of membership. 

Another defendant, Erwin Tschentscher, was chief of a department of 
W.V.H.A. dealing with supplies of food for the Waffen-S.S. and the police 
in Germany. He contended in defence that his only link with concentration 
camps was to furnish food for the guards, and declined any knowledge of 
concentration camp crimes and slave labour practices. On the face of his 
position and duties, as well as of the evidence that he paid visits to several 
concentration camps, the Tribunal expressed its findings in the following 
terms : 

** The Tribunal concludes that the defendant Tschentscher was not 
a mere employee of the W.V.H.A., but held a responsible and authorita¬ 
tive position in this organisation. He was Chief of Amt-B-I, and in 
this position had large tasks in the procurement and allocation of food. 
Conceding that he was not directly responsible for furnishing food to 
the inmates of concentration camps, he was responsible for furnishing 
the food to those charged with guarding these unfortunate people. 

“ The Tribunal is fully convinced that he knew of the desperate con¬ 
dition of the inmates, under what conditions they were forced to work, 
the insufficiency of their food and clothing, the malnutrition and ex¬ 
haustion that ensued, and that thousands of deaths resulted from such 
treatment. His many visits to the various concentration camps gave 
him a full insight into these matters. 

“ The Tribunal finds without hesitation that Tschentscher was 
thoroughly familiar with the slave labor program in the concentration 
camps, and took an important part in promoting and administering it. 

For these reasons the accused was found guilty both of actual participation 
in war crimes and crimes against humanity and of the crime of membership. 

In all other cases the Tribunal had either clear evidence of the actual 
participation of the accused in specific criminal acts, such as in the case of 
Pohl himself, or else sufficient evidence to draw conclusions as to their guilty 
knowledge, and on this basis pronounced sentences of guilt for the crime 
of membership. 

(4) Trial of Friedrich Flick et al 

The trial of Friedrich Flick and five other defendants opened on 20th 
April and closed on 22nd December, 1947.(‘) It was o ne of several trials 

(i) case 5. tried by United States Military Tribunal No. 4. See Vol. IX of these 
Reports, pp. 1-59. 
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commonly designated as “ industrial cases,” for the defendants were not 
officials of the Nazi State, but private citizens engaged as business men in 
German heavy industry. Flick owned a steel corporation controlling or 
affiliated with iron and coal mining companies. The other defendants were 
his assistants or associates. They were charged inter alia with taking part 
in, and being members of, groups or organisations connected : Count / : 
w ith " enslavement and deportation to slave labour " of concentration camp 
inmates and other civilians, as well as with the “ use of prisoners of war ” 
in work prohibited by international law (armament production, etc.). Count 
//.' with " plunder of public and private property, spoliation, and other 
offences against property" in occupied territories ; Count III: with 
“ persecutions on racial, religious and political grounds " ; Count IV : with 
“ murders, brutalities, cruelties, tortures, atrocities and other inhumane acts 
committed principally by the S.S.” 

Although in the majority of counts the defendants were described as 
members of organisations " connected ” with criminal activities, only one 
accused, Steinbrinck, was member of an organisation declared criminal by 
the International Military Tribunal (the S.S.); he was consequently the 
only defendant specifically indicted for the crime of membership. In 
addition, under Count IV. both he and the chief defendant. Flick, were 
accused of offences closely connected with membership of the S.S. They 
were charged with having contributed, as members of a private group called 
the Keppler Circle or Friends of Himmler,” large sums to the financing 
of the S.S. “ with knowledge of its criminal activities,” and to have thereby 
been accomplices in war crimes and crimes against humanity perpetrated 
by the S.S. It is important to note that the charge was not, and could not 
be, that they were guilty of membership in the “ Keppler Circle," for this 
circle was not included in the organisations declared criminal by the Inter¬ 
national Military Tribunal. Neither was “ knowledge ” of the S.S. criminal 
activities mentioned in this instance as a test for the crime of membership, 
but only as a basis for charging the two defendants as accomplices or 
accessories to the crimes committed by the S.S. This part of the indictment 
proved, however, to be relevant for deciding the case of Steinbrinck, as it 
contained facts furnishing evidence regarding his guilty knowledge as a 
member of the S.S. 

As in the Pohl Case, ’ the United States Military Tribunal which tried 
Flick, Steinbrinck and others rejected the thesis of presumption of guilt 
and took the view that the burden of proof concerning the tests of crimin¬ 
ality for membership lay on the prosecution. So, in the case of Steinbrinck 
it declared the following : 

" Relying upon the International Military Tribunal’s findings . . 
the prosecution look the position that it devolved upon Steinbrinck to 
show that he remained a member without knowledge of such criminal 
activities. As we have stated in the beginning the burden was all the 
time upon the prosecution.” 

The Tribunal decided the case on the basis of this rule. 

In assessing the tests relevant for determining Steinbrinck’s individual 
guilt, the Tribunal declared that there was no evidence showing that he was 
personally implicated in the commission of crimes perpetrated by the S.S. 
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and that no contention had been made to the effect that he was drafted on a 
compulsory basis. It therefore determined that his personal guilt was to 
be established solely on the basis of the test of knowledge of the criminal 
nature of the S.S. 

As mentioned above, the Tribunal’s findings on this test were made on 
the basis of the accused’s activities as member of the “ Keppler Circle.” 
This circle was composed of about 30-40 bankers, industrialists and S.S. 
leaders, including the S.S. Reichsfuehrer Himmler himself. Steinbrinck was 
a member from the beginning, which dated as far back as 1932. The circle 
was originally formed by Hitler’s economic adviser Keppler, who gave it 
his name, with a view to inducing industrialists and other top business men 
to support the Nazi programme and regime. The circle had regular informal 
meetings and its members made regular donations upon Himmler's request, 
amounting to a total of I million Reichsmarks annually. Himmler's ex¬ 
planation for such requests was that he needed funds for “ his cultural 
hobbies and for emergencies for which he had no appropriations. Stein¬ 
brinck contributed very large sums of money every year. The Tribunal was 
satisfied that the meetings of the group did not have “ the sinister purposes 
ascribed to them by the prosecution," and found “ nothing criminal or im¬ 
moral in the defendant's attendance at these meetings." It was also satisfied 
that, in the beginning and particularly before the war, “ the criminal character 
of the S.S. was not generally known." It came, however, to the conclusion 
that ” later " it “ must have been known ” ; “ that during the war and 
particularly after the beginning of the Russian campaign there was not 
“ much cultural activity in Germany ” ; and that consequently members of 
the group could not “ reasonably believe ” Himmler was spending their 
money for other purposes than to maintain the S.S. The Tribunal found 
“ no doubt ” that “ some of this money ” went to the S.S., and declared 
“ immaterial whether it was spent on salaries or for lethal gas. From this 
it concluded that Steinbrinck was guilty of the crime of membership. The 
Tribunal’s findings in this respect were, thus, entirely based on circumstantial 
evidence and were, from a practical point of view, founded on premises 
equivalent to that of a presumption of guilt. 

The trial ended in the conviction of Flick, Steinbrinck and one more 
defendant, whereas the other three were acquitted. In passing sentence 
upon Flick and Steinbrinck the Tribunal admitted circumstances in mitiga¬ 
tion of the punishments, and pronounced sentences not exceeding 7 years 
imprisonment. 

(5) LG. Farben Trial 

In the trial of the leading personnel of “ I.G. Farben Industrie ’(*) the 
world-wide German chemical concern, three of the twenty-three accused 
were charged with the crime of membership. 

The trial opened on 14th August, 1947, and closed on 29th July 1948. 
The three accused involved on the count of membership were Christian 
Schneider, Heinrich Buetefisch, and Erich von der Heyde. 

Schneider, a chemist, held the post of member of the Board of Directors 
(Vorstand) and of the Central Committee of I.G. Farben. He also held 


<*) See Vol. X. pp. 1-68. 
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other important posts, including that of head of Farben’s Central Personnel 
Department. He was a member of the Nazi Party and a supporting or 
“ sponsoring ” member of the S.S. He was charged with membership on 
account of this latter link with the S.S. 

Buetefisch, a Doctor of Engineering (Physical-Chemical), was also a 
member of Farben’s Vorstand, and in addition to other posts, was 
chairman or member of control groups of many Farben concerns in the 
fields of chemicals, explosives, mining, synthetics, etc. He was a member 
of the Nazi Party and of the “ Keppler Circle,” referred to above. He was 
also a Lieutenant-Colonel of the S.S., and was charged with membership 
of the S.S. 

Von der Heyde, a Doctor in Agriculture, served Farben’s Economic Policy 
Department, and Counter-Intelligence Branch. He was a member of the 
Nazi Party and of the Reitersturm (Riding Unit), S.S. The prosecution 
contended that the accused was an active member of the Allgemeine 
(General) S.S. 

None of the above three accused was found guilty of the charge and they 
were consequently all acquitted on the count of membership. 

In the instance of Schneider the Tribunal found that the accused was only 
a sponsoring member of the S.S. and that as such his only contact with 
the S.S. arose out of the payment of dues.” The Tribunal referred to the 
judgment delivered in the trial of Altstoctter and agreed with the latter’s 
finding that a sponsoring membership was not included in the declaration 
of the International Military Tribunal concerning the S.S. 

In the instance of Buetefisch the Tribunal dealt with the accused’s position 
as a member of the Himmler Circle of Friends, and established that at about 
the same time the accused had become an honorary member of the S.S. 
The findings were in part similar to those of the trial of Flick. The Himmler 
Circle of Friends, said the Tribunal, ” played no part in formulating any 
of the policies of the Third Reich. It was also found that no evidence had 
been produced to the effect that the accused “had knowledge of the criminal 
purposes or acts of the S.S. at the time he became or during the period he 
remained a member." Finally the Tribunal established that the accused 
could not be regarded as a member of the S.S. within the terms of the Inter¬ 
national Military Tribunal’s declaration. After stressing that the defendant 
had only been an honorary member of the S.S. the Tribunal, however, did 
not find this to be sufficient and decisive in itself: 

“ We do not attach any special significance to the fact that the 
defendant was classified as an honorary member, but we are of the 
opinion that the defendant’s status in the organisation must be deter¬ 
mined by a consideration of his actual relationship to it and its relation¬ 
ship to him.” 

It was on the basis of such “ actual relationship ” that the Tribunal made 
its decision. It established that the accused had “ consistently refused to 
procure a uniform in the face of positive demands that he do so ” ; and that 
m addition he made “ other significant reservations ” which he “ imposed 
JJ- consistently maintained when and after he accepted honorary member- 
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In the instance of von der Heyde the Tribunal’s findings included the 
following statement: 

“ Taking into account that .he only definitely established affiliation 
of the defendant was with the non-culpable Riding Unit of the S.S., 
and that the evidence tending to show that he subsequently became a 
member of the General S.S. arises wholly out of the innocuous incidents 
connected with his efforts to obtain a marriage license, we must conclude 
that the guilt of the defendant von der Heyde ... has not been 
satisfactorily established." 

(b) Trials by United States General Military Government Courts 
Several trials conducted by United States General Military Government 
Courts in Germany concern cases involving, in addition to the S.S., other 
Nazi organisations declared criminal by the International Military Tribunal. 
They are the Leadership Corps of the Nazi Party, and the Gestapo (State 
Secret Policy) and S.D. (Sicherheitsdienst—Security Police). 

In the conclusion of the declaration concerning the Leadership Corps the 
International Military Tribunal stated the following : 

“ The Leadership Corps was used for purposes which were criminal 
under the Charter and involved the Germanization of incorporated 
territory, the persecution of the Jews, the administration of the slave 
labour programme, and the mistreatment of prisoners of war. The 
defendants Bormann and Sauckel who were members of this organisa¬ 
tion, were among those who used it for these purposes. The Gauleiters, 
the Kreisleiters, and the Ortsgruppenleiters participated, to one degree 
or another, in these criminal programmes. The Reichsleitung as the 
staff organisation of the Party is also responsible for these criminal 
programmes as well as the heads of the various staff organisations of 
the Gauleiters and Kreisleiters. The decision of the Tribunal on these 
staff organisations includes only the Amtsleiters who were heads of 
offices on the staffs of the Reichsleitung, Gauleitung and Kreisleitung. 
With respect to other staff officers and party organisations attached to 
the Leadership Corps other than the Amtsleiters referred to above, the 
Tribunal will follow the suggestion of the Prosecution in excluding them 
from the declaration. 

“ The Tribunal declares to be criminal within the meaning of the 
Charter the group composed of those members of the Leadership Corps 
holding the positions enumerated in the preceding paragraph who 
became or remained members of the organisation with knowledge that 
it was being used for the commission of acts declared criminal by Article 6 
of the Charter, or who were personally implicated as members of the 
organisation in the commission of such crimes. The basis of this 
finding is the participation of the organisation in war crimes and crimes 
against humanity connected with the war; the group declared criminal 
cannot include, therefore, persons who had ceased to hold the positions 
enumerated in the preceding paragraph prior to 1st September, 1939." 
The conclusion of the declaration made in respect of the Gestapo and 
S.D. read as follows : . 

“ The Gestapo and S.D. were used for purposes which were criminal 
under the Charter involving the persecution and extermination of the 
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Jews, brutalities and killings in concentration camps, excesses in the 
administration of occupied territories, the administration of the slave 
labour programme and the mistreatment and murder of prisoners of 
war. The defendant Kaltenbrunner, who was a member of this organ¬ 
isation. was among those who used it for these purposes. In dealing 
with the Gestapo the Tribunal includes all executive and administrative 
officials of Amt IV of the RSHA or concerned with Gestapo adminis¬ 
tration in other departments of the RSHA and all local Gestapo officials 
serving both inside and outside of Germany, including the members of 
the Frontier Police, but not including the members of the Border and 
Customs Protection or the Secret Field Police, except such members as 
have been specified above. At the suggestion of the Prosecution the 
Tribunal does not include persons employed by the Gestapo for purely 
clerical, stenographic, janitorial or similar unofficial routine tasks. In 
dealing with the S.D. the Tribunal includes Amts III, VI and VII of 
the RSHA and all other members of the S.D. including all local 
representatives and agents, honorary or otherwise, whether they 
were technically members of the S.S. or not.(') 

" The tribunal declares to be criminal within the meaning of the 
Charter the group composed of those members of the Gestapo and 
S.D. holding the positions enumerated in the preceding paragraph who 
became or remained members of the organisation with knowledge that 
it was being used for the commission of acts declared criminal by 
Article 6 of the Charter, or who were personally implicated as members 
of the organisation in the commission of such crimes. The basis for this 
finding is the participation of the organisation in war crimes and crimes 
against humanity connected with the war ; this group declared criminal 
cannot include, therefore, persons who had ceased to hold the positions 
enumerated in the preceding paragraph prior to 1st September 1939.” 

In the following three trials accused persons were convicted for member¬ 
ship of one or more of the above organisations. All trials were held by the 
United States General Military Government Court at Dachau. 

In the trial of Hans Seibold and two others, held on 5th-7th March, 1947, 
the defendants were implicated in the killing of a member of the United 
States Army who, as was stated in the judgment, “ was a surrendered and 
unarmed prisoner of war in the custody of the then German Reich.” Two 
of the accused were members of the Leadership Corps of the Nazi Party, 
one being a Kreisleiter and the other an Ortsgruppenieiter. The third was 
a member of the Allgemeine S.S. Their position and ranks were within the 
classes of members liable to punishment under the declarations of the Inter¬ 
national Military Tribunal. 

They were found guilty of a war crime and of the crime of membership 
in organisations declared criminal by the International Military Tribunal. 
One was sentenced to death and the other two to life imprisonment each. 

In a similar trial held on 13th February, 1947, the accused, Erwin 
Schienkiewitz, was tried for killing two unknown members of the United 
States Army under circumstances identical with those of the previous case. 

Cl The RSHA or Reichssicherheitshauptamt was the top co-ordinating body of the 
Gestapo. The •• Amts " referred to were its various departments. 
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The accused was a member of the S.S., and was convicted to death for a 
war crime and the crime of membership in the S.S. 

Finally, in a trial held from 10th January to 21st March, 1947, there were 
23 accused with one Jurgen Stroop at their head. They were implicated in 
the ill-treatment, including death, beatings, and torture, of " members of 
armed forces then at war with the then German Reich, who were surrendered 
and unarmed prisoners of war in the custody of the then Germany Reich." 
Some were members of the S.S., and some others of the Leadership Corps, 
or of the Gestapo and the S.D. Thirteen were found guilty of both war 
crimes and the crime of membership, and were sentenced to punishments 
ranging from the death penalty to various terms of imprisonment. 

3. RELEVANCE OF SOME DEFENCE PLEAS 

(i) The Plea concerning “ Annexed Territories ” 

One of the pleas of the defence was to the effect that the accused bore no 
penal responsibility for acts committed in territories which were annexed 
and incorporated in the German Reich. Such was, for instance, the case 
with Polish territories outside the Government General, as well as with 
Alsace and Lorraine and parts of Yugoslav Slovenia (Southern Carinthia). 

The argument was used by several defence counsel, and the following 
quotation from the plea of Meyer-Hetling’s counsel may be cited as a 
striking illustration : 

”... the Polish Slate was completely subjugated and dissolved 
following the events of 1st September. 1939. The war between Germany 
and Poland, which started on 1st September, 1939, led to the complete 
military collapse of Poland within a few weeks, as 1 have already ex¬ 
plained. The Polish Army was dispersed. Its greater part was cap¬ 
tured by German troops. . . . The Polish Government resigned. A 
new government was only gradually formed abroad. On 17th Sep¬ 
tember, 1939, Soviet forces marched into Poland, occupied the parts 
of Poland not yet in German hands and took the remainder of the 
Polish army still there prisoner. Thus the entire Polish territory was 
occupied and its army completely annihilated. The material pre¬ 
requisites for a declaration of annexation had thus been created. . . . 
According to recognised practice in international law, the material 
prerequisites for subjugation or conquest of a state do not include the 
dissolution of the government and the abdication of the sovereign, after 
all the territorial and sovereign influence has been eliminated. If the 
government and sovereign flee to other countries, their activity abroad 
in connection with the admissibility of the annexation is of no importance 
under international law, even if they should still be recognised diplo¬ 
matically by individual states. . . . International law, true to its 
tendency to make established facts legally valid, sees in the actual 
cessation of state power during the war the authority to eliminate the 
legal status of a state as well. On the other hand, the possibility of 
restoring the extinct state power by future events such as the victory of 
an ally is not taken into consideration at all. 

“ It must be deduced therefrom that the 5th partition of Poland—the 
events of September, 1939, may be seen in that light—was an annexa¬ 
tion in accordance with international law.” 
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As the prosecution stressed, “ the burden of this argument was that since 
these territories were absorbed by the Reich, the laws and customs of war 
no longer applied and hence no war crimes could have been committed.” 

This plea was rejected by the Tribunal on the ground that a unilateral 
decision taken by a State to incorporate parts of foreign territories does not 
in itself give title for recognition of the annexation by other States. The 
Tribunal's finding in the matter was couched in the following terms : 

“ It has been urged and argued at length that certain territories, such 
as the incorporated Eastern territories of Poland and parts of Luxem¬ 
bourg, Alsace and Lorraine, were incorporated into the Reich and 
thereby became a part of Germany during the war. Hence it is urged, 
the laws and customs of war are inapplicable to these territories. 

" Any purported annexation of territories of a foreign nation, occur¬ 
ring during the time of war and while opposing armies were still in the 
field, we held to be invalid and ineffective. Such territory never became 
a part of the Reich but merely remained under German military control 
by virtue of belligerent occupancy. Moreover, if it could be said that 
the attempted incorporation of territories into the Reich had a legal 
basis, it would avail the defendants nothing, for actions similar to those 
occurring in the areas attempted to be annexed also occurred in areas 
which Germany never professed to have incorporated into the Reich.” 

The above finding was in fact a confirmation of the stand taken previously 
by the International Military Tribunal in the case of the Nazi major war 
criminals, in a passage already quoted in an earlier Volume in this series.(') 

The same view was taken by another U.S. Military Tribunal at Nuremberg, 
in the case against Josef Altstoetter and 15 others.(') 

From these pronouncements it clearly appears that the status of a territory 
under enemy occupation remains unaltered and maintains its true nature of 
occupied land whatever the occupying Power does with the aim of giving 
different legal status. From this it follows that, given the circumstances of 
belligerent occupation, an occupying Power cannot claim the right to impose 
its domestic laws and thereby make legal acts which are otherwise forbidden 
by international law. 

(ii) The Plea of Superior Orders. 

In this case, as in many others, the Tribunal confirmed the rule that to 
commit acts, which are criminal, upon superior orders is not in itself a 
basis for exculpating the perpetrator, but may be taken, at the court’s dis¬ 
cretion, as a mitigating circumstance. 

In applying this rule in the case of the defendants, most of whom had 
pleaded not guilty on the grounds of orders issued by their superiors, the 
Tribunal implemented Art. II 4 ( b ) of Law No. 10, which reads : 

“ The fact that any person acted pursuant to the order of his govern¬ 
ment or of a superior does not free him from responsibility for a crime, 
but may be considered in mitigation.” 


(■) See Vol. II. p. 151. 

(*) See Vol. VI. pp. 32. 52. 62 and 91-3. 
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The finding of the Tribunal with regard to the relevance of the above 
rule in the case of the accused was couched in the following terms : 

“ Another defense urged is that, in performing certain functions, the 
defendants were acting under superior orders. By Control Council 
Law No. 10, it is expressly provided that superior orders shall not free 
a defendant from responsibility for crime but this fact may be con¬ 
sidered in mitigation of punishment. We have, in passing judgment 
on all the defendants, given due consideration to this defence as it might 
affect the punishment of the individual defendants. It is our view in 
this respect, that justice demands a fair consideration of the fact that 
each and all defendants occupied a subordinate position, being answer- 
able to Himmler, and several of the defendants were even subordinate 
to other defendants at bar.” 


f 











70 


CASE No. 74 

TRIAL OF GAULEITER ARTUR GREISER 
SUPREME NATIONAL TRIBUNAL OF POLAND 
21ST JUNE—7TH JULY, 1946 

Criminal Organisations—Conspiracy and Aggressive War — 
Annexation of Occupied Territory — Genocide—The De¬ 
fence of Superior Orders. 


A. OUTLINE OF THE PROCEEDINGS 
1. THE INDICTMENT 

Artur Greiser, formerly a citizen of Danzig, was charged with the following 
offences : 

(a) That, between 1930 and May. 1945, within the territories of the Third 
Reich, of the Free City of Danzig, and of Poland, as one of the leaders of 
the German National Socialist Workers’ Party (NSDAP) he took part in 
the activities of a criminal organisation, which that party was, its purpose 
being through violence, waging of aggressive wars and the commission of 
crimes, to establish in Europe and in particular in the states bordering on 
Germany, among them that of Poland, the national-socialist regime and to 
incorporate into Germany foreign territories, in particular some of the 
territories of which the Polish State was composed by virtue of the Treaty 
of Versailles. 

(B) That, on behalf of the said Nazi Party (NSDAP), he was in charge of 
its branch acting under the same name in the territory of the Free City of 
Danzig, and that in this capacity he, between 1933 and 1st September, 1939, 
conspired with the chief government organs of the German Reich with a 
view to : 

(1) Causing warlike activities whose purpose was to separate part of the 
territories of the Polish State, and subsequently to deprive the remaining 
territories of that State of their independence, which was accomplished 
by the aggression against Poland begun on 1st September, 1939, and 
subsequently by means of the military occupation of the whole country 
carried out in violation of the principles of the law of nations ; 

(2) Arbitrarily depriving the Polish State of the rights to which it was 
entitled in the territory of the Free City of Danzig by virtue of Article 
104 of the Treaty of Versailles and of the Polish-Danzig Agreement 
concluded in Paris on 9th November, 1920, as well as of the Con¬ 
vention subsequently concluded on the basis of the aforesaid treaty 
and agreement, and of the legally binding decisions of international 
bodies ; and also with the purpose of limiting the rights accorded by 
virtue of those same treaties and agreements to all persons of Polish 
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origin, or speaking the Polish language, and to all Polish citizens in 
the territory of the Free City of Danzig, this object having been 
achieved by the appointment by the Danzig Senate on 23rd August, 
1939, of Albert Forster, a subordinate to the Fuhrer of the Third 
Reich and Gauleiter of the National-Socialist Party in Danzig, to the 
post of Stadtoberhaupt (Governor) of the Free City of Danzig, and 
who by a law of 1st September. 1939, set aside the constitution of the 
Free City of Danzig, and arbitrarily incorporated it to the German 
Reich. 

(c) That, during the Second World War. begun as a result of German 
aggression, in the period from 12th September, 1939, to mid-January. 1945, 
that is to the time of the withdrawal of the German occupying forces from 
the territory of the so-called “ Wartheland,” first as head of the office of the 
civil administration attached to the German military headquarters in Poznan, 
and subsequently, from 26th October, 1939, as Reiclistatihalter (Governor) 
and simultaneously Gauleiter of the N.S.D.A.P. for the Province of Poznan 
(Posen) and part of those of Lodz and Pomorze (Pomerania) which were 
incorporated into the Reich by the Decree of the Fuhrer of 8th October, 
1939, under the name of “ Reichsgau Posen " which was laler changed to 
“ Wartheland,” exceeding the rights accorded to the occupying authority by 
international law, and in particular violating Articles, 43, 46, 47, 50, 52, 55 
and 56 of The Hague Regulations, which were binding upon Poland and 
upon the German Reich, and contravening the principles of the law of 
nations and the postulates of humanity and the conscience of nations, both 
on his own initiative and in carrying out the unlawful instructions of the 
civil and military authorities of the German Reich, he acted to the detriment 
of the Polish State and of its citizens, by inciting to, and assisting in the 
commission of, and by committing personally the following offences : 

(1) Individual and mass murders of civilians and of prisoners of war ; 

(2) Acts of ill-treatment, persecution and bodily harm against such persons, 
and other acts causing their ill-health : 

(3) Systematic destruction of Polish culture, robbery of Polish cultural 
treasures and germanization of the Polish country and population, and 
illegal seizure of public property ; 

(4) Systematic and illegal deprivation of the Polish population of its 
private property. 

In particular the accused Artur Greiser during the period and in the 
territories mentioned above : 

(i) Participated in insulting and deriding the Polish nation by proclaim¬ 
ing its cultural and social inferiority ; 

(ii) Participated by various means, from publicly hanging to gradual 
torturing to death in concentration and extermination camps, in 
murders of individuals and of whole groups of the Polish population, 
and particularly of those Poles who, in his opinion, stood in the way 
to the consolidation of German power and to the germanization of 
the territory placed under his responsibility, and selecting his victims 
especially from among the educated classes or politically active 
members of the peasant and working classes ; 

n 
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(iii) Participated in the persecution and wholesale extermination of Polish 
citizens of Jewish race or origin residing in the territory under his 
authority, by : 

(1) murdering them on the spot; 

(2) concentrating them in a small number of ghettos, mainly in the 
Lodz ghetto whence they were being gradually deported and 
murdered, mainly in the gas-chambers of the extermination camp 
at Chelmno, to which were also brought Jews from other occupied 
countries and from the Reich ; 

(3) submitting ihe Jewish population from the very beginning of the 
occupation to every possible kind of vexation and torment, from 
verbal and physical effronteries to the infliction of the most 
grievous bodily harm, in a way calculated to inflict the maximum 
of physical suffering and human degradation ; 

(iv) Participated in ill-treating the Polish civilian population of that area 
and in persecuting them, by : 

(1) inflicting grievous bodily harm or causing their health to break ; 

(2) over a long period, illegally depriving civilians of their freedom 
by keeping them in jails, prisons and various camps, in particular 
in the concentration, extermination and forced labour camps set 
up in the territory of the so-called “ Wartheland ” or outside it, 
which deprivation of freedom went hand in hand with torture of 
the individuals concerned ; 

(3) deporting to the area of the so-called “ General Government ” or 
to forced labour camps in the Reich of people of whole villages and 
streets, and of families and individuals ; 

(4) deporting Polish children and youth against the will of their 
parents and guardians, and placing them in German families or 
educational institutions in the Reich with the purpose of german- 
izing them completely, cutting them off from all contact with their 
families and things Polish, and giving them German Christian 
names and surnames ; 

(v) Acted to the detriment of the civilian population by taking part in 
widespread robberies and thefts, extortion and appropriation of the 
movables of Polish citizens, and of all public property in the terri¬ 
tories in question (especially of articles of cultural value and works 
of art), either by seizure, confiscation or by simply depriving of them 
persons being deported ; 

(vi) In the occupied territory under his authority he caused the inhabitants 
to suffer inadmissible degradation by reason of their nationality or 
race, and at the same time gave a privileged position to the German 
population in that: 

(1) he introduced and pul into effect regulations concerning the 
“ Deutsche Volksliste ” (Lists of German Nationals), by which 
that part of the Polish population which did not apply for inclusion 
in the lists was deprived of public rights deriving from the 
Polish citizenship; 


(2) for the Polish population thus deprived of public rights he 
created a set of regulations known in National-Socialist jargon as 
the Polenstatut , which completely deprived the Poles of all rights 
to real property and permitted the confiscation of all under¬ 
takings and all movable property ; deprived the Poles of the 
right to choose their employment, fixed their conditions of em¬ 
ployment and wages, of the scale of nourishment, terms of health 
and other social services for the Poles at a considerably lower 
level than that for the Germans : drastically limited the protec¬ 
tion of Poles by the civil courts, laid upon the Poles more severe 
responsibility for crimes, providing the death penalty even for 
minor offences ; prohibited to form associations of Poles and the 
entry of Poles into German associations ; forbade their taking 
any part in cultural life or sport, and compulsorily limited the 
education of Polish children to its elementary stages only ; 

(3) of his own initiative and will aggravated the harshness of the 
regulations issued by the central authorities of the Reich for the 
territory over which he had authority, by increasing the severity 
of the labour laws for the Poles, by introducing special courts, 
and by further raising the age for contracting matrimony ; 

(vii) Persecuted the Polish population by exceeding in practice the legal 

and administrative regulations, and acted in such a way as to : 

(1) keep the population in constant fear of life, health, and personal 
liberty : and of losing their remaining property ; 

(2) degrade the Polish population to a social status of serfs ruled by 
the Herrenvolk, which took the form of constant insults to the 
Poles on the part of the authorities ; of creating for the Poles 
extra-legal obligations towards the Germans, from raising the hat 
to all Germans in uniform and descending off pavements, to pro¬ 
hibiting them from occupying positions in private undertakings, 
where they would have to give instructions to German employees ; 
and by allotting to the Germans to the detriment of the Polish 
population easier conditions of life and better material comforts 
on the grounds that such were “ nur fur Deutsche ” (for Germans 
only); 

(3) deprive Poles of all confessions of the means of freely practising 
their religious cult, especially the Catholics who constituted 90% 
of the population of that area. This was achieved by : 

(a) removing the majority of the clergy by killing them en masse. 
either on the spot, in concentration camps or by deporting 
them to the General Government ; 

(/>) depriving the Poles of so many of their places of worship as 
to amount in many localities to complete deprivation of the 
possibility of practising their cult, while at the same time 
forbidding them to attend places of worship reserved for the 
Germans ; 

(c) setting forth the time limit of religious services and forbidding 
certain kinds of them : 
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(viii) Ruthlessly exploited the Polish labour force of the said area in order 
to increase the war potential of the German Reich by such a system 
of payments and allowances, conditions of employment as to cause 
the gradual wearing out of the people, the only object of which was 
to increase production needed for the total war of conquest that the 
Germans had undertaken against Poland and the Allied Nations ; 

(ix) Acted to the detriment of the Polish State and nation, especially of 
the civilian population of the area under his control, by directing 
activities intended to destroy the cultural values of the Polish nation 

by : 

(1) closing down or destroying all Polish scientific and cultural 
institutions, the entire press, the wireless, cinemas and theatres ; 

(2) closing down and destroying the network of Polish schools both 
elementary, middle and high, and closing down all Polish collec¬ 
tions, archives, and libraries; 

(3) destroying many of the relics and monuments of Polish culture 
and art or transforming them so as no longer to serve Polish 
culture ; and limiting the Poles in their own culture by confining 
the use of the Polish language to private intercourse and for¬ 
bidding its use in public life or places of instruction. 

2. SPECIFIC CHARGES 

In view of the fact that the Supreme National Tribunal did not deal in 
its Judgment in detail with the specific charges brought forward against 
the accused Artur Greiser, and in its findings of a general character relied 
to a very large extent on the Indictment, it was thought necessary to provide 
on the following pages an extensive summary of the relevant part of the 
Indictment. 

(i) Aggression 

Under this heading, the Indictment put on record, in the first instance, 
all the principal events in the development of international law, whereby 
aggressive war, once one of the essential prerogatives of sovereignty, has 
come to be regarded as an institution deprived of all legality. 

After having recalled the relevant provisions, inter alia, of the Covenant of 
the League of Nations, the Geneva Protocol of 1924 and the Briand-Kellog 
Pact of 1928, the Indictment stated that in the non-aggression pact signed 
in Berlin on 26th January, 1934, Poland and Germany undertook not to 
employ force in their mutual relations and to base them on the principles 
of the Briand-Kellog Pact. The two countries bound themselves, in the 
event of a dispute that could not be settled by direct negotiation, to seek other 
peaceful means of solving it, but in no circumstance to have recourse to the 
use of force. 

This pact was concluded for ten years, with the right of denouncing it 
six months before the end of that period. Thus Germany in crossing the 
Polish frontier on 1st September, 1939, violated all her solemn undertakings, 
and the leaders of the German Reich and their helpers committed a crime 
against international law by commencing a war of aggression. There was 
no justification for breaking the obligations they had assumed ; for there 
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were not even in existence the circumstances that might have entitled 
Germany to appeal to that more than doubtful clause, which modern inter¬ 
national law no longer considers valid, the clause called rebus sic stantibus. 

After having made reference to the legal principles laid down in the 
London Agreement and Charter of 1945, the Indictment went on to describe 
the plans of the Nazi Party to wage an aggressive war. It stated that the 
aims of the National Socialist Party, and especially of its leaders, were (a) to 
set aside by force the provisions of the Treaty of Versailles concerning the 
limitation of armaments accepted by Germany ; ( b ) to recover by force 
those territories lost by Germany as a result of the World War of 1914-1918 
and other areas, allegedly occupied by peoples “ racially Germanic" : 
(c) to obtain by force areas in Europe, and in other parts of the world, pro¬ 
claimed as Germany’s Lebensraum. As the means towards those ends they 
used the stratagem of bad faith in assuming international obligations, and, 
in the event of States refusing the demands of the Third Reich, the means 
of aggressive war. 

According to the plans of the Nazi party, the invasion of Austria and 
Czechoslovakia had to be followed by fraudulent incorporation into the 
Reich of the Free City of Danzig in violation of international treaties, and 
by the occupation of Poland, which was considered as part of the German 
Lebensraum. Here, for the first time, German plans met with resistance, 
an event for which the Nazi plan envisaged the use of aggressive war as a 
means of enforcing its intentions. 

The accused, Artur Greiser, was a member of the Nazi Party from the 
spring of 1930 ; he then occupied the post of Deputy Gauleiter of the party 
for the Danzig district, and eventually (from May, 1934) he was concurrently 
President of the Danzig Senate under the one party government of the Nazi. 
In that capacity, the accused prepared, directed, and later, together with 
Gauleiter Forster and other members of the Nazi Party in the territory of 
the Free City of Danzig, put into effect the aggressive measures against 
Poland, which were part of the Party’s plan, and, in the territory of the 
Free City of Danzig, he executed the first stage of that plan in relation to 
Poland. 

(ii) Seizure of the Free City of Danzig 

In Article 100 of the Treaty of Versailles Germany renounced all rights 
to the city of Danzig in favour of the Allied and Associated Powers, who 
undertook to organise that territory as a Free City under the guarantee of 
the League of Nations, and to put into effect the agreements between Poland 
and the Free City of Danzig in regard to Poland’s rights accorded to her 
in Article 104 of the Treaty. By a resolution of 17th November. 1920, the 
Council of the League of Nations accepted the report of the High Com¬ 
missioner and agreed to the Constitution, which laid down that the Free 
City should implement its obligations under the Versailles Treaty and other 
international obligations. No change was to be made in the Constitution 
of the Free City of Danzig without the agreement of the High Commissioner 
and of the Council of the League of Nations. 

The Constitution of Danzig was subsequently confirmed by the Council 
of the League of Nations on 14th June, 1922. The international obligations 
in respect of Poland were based, in the opinion of the Permanent Court of 
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International Justice, on Article 104 of the Treaty of Versailles and on the 
Paris Convention of 9th November, 1920. No unilateral alteration of these 
obligations could have been made. 

On 11th March, 1926, the Nazi Party was set up in Danzig and organised 
itself as the so-called Gau Danzig. On 15th October, 1930, Forster became 
Gauleiter. In 1931 a Nazi newspaper began to appear in Danzig, called 
Der Danziger Vorposten. It was published under a slogan that constituted 
an open incitement to violate international agreements : “ Zuruck zum 
Reich-gegen vertraegliche Willkiir ” (Back to the Reich—against the arbi¬ 
trariness of treaties). 

On 20th June, 1933, the Nazi Party succeeded in assuming authority. On 
28th November, 1934, the accused, Artur Greiser, became President of the 
Senate and took immediate steps to secure the realisation of his Party’s 
plan. In addition, as a member of the Nazi party, he fulfilled the function 
of Deputy Gauleiter. 

In open violation of accepted obligations, a decree forbidding the activities 
of the Communist Party was issued on 26th May, 1934. Similarly the 
activities of the Social Democratic Party were forbidden on 14th October, 
1936 ; those of the German National Party on 14th May, 1937, and of the 
Centre Party on 21st October, 1937. 

Simultaneously and equally in violation of its obligations, the institutions 
of the Free City of Danzig were brought in line with the corresponding 
institutions in the Nazi Reich. After an open challenge made by the accused 
when he appeared before the League of Nations on 4th July. 1936, a law 
was passed on 1st November, 1937, establishing the so-called Staatsjugend 
in Danzig. This was a name to disguise the Nazi organisation. Hitlerjugend. 
In accordance with paragraph 2, the President of the Senate, the accused 
Greiser, appointed a certain Goepfert as Staatsjugendfuhrer. After 4th May, 
1939, this organisation, which was intended to help in realising the Nazi 
criminal aims, was being openly called Hillerjugend. 

On 12th November, 1938, the Senate, presided over by the accused, passed 
new regulations governing civil service, which were similar to those in the 
German Reich. Officials were now bound faithfully to serve only the Free 
City of Danzig and its National Socialist leaders. According to paragraph 4, 
officials had to take an oath of loyalty to the National Socialist leaders, and 
according to paragraph 42. they were bound to report any activities injurious 
to the National Socialist Party. 

On 21st November, 1938, the Senate passed a law on the protection of 
German blood and honour, which was followed on 1st February, 1939, by 
the anti-Jewish laws. On 5th June, 1938, an S.S. Heimwehr was constituted 
as the militant organ of the National Socialist Party and of the Danzig 
Senate for preparing the first stage of aggression against Poland and the 
incorporation of the Free City into the Reich. On 23rd August. 1939, in 
violation of international obligations, a law was passed, on the strength of 
which Gauleiter Forster was appointed head of the State of the Free City 
of Danzig. The signature of the accused figures on this illegal document. 
On the strength of this a new Constitution for Danzig was passed on 1st 
September, 1939 ; this transferred all legislative and executive power into 
the hands of the Head of State and proclaimed the incorporation of the 
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Free City of Danzig into the Reich. In accordance with the plan, agreed 
upon between the members of the National Socialist Party, this act was 
followed by a law passed that same day by the Reichstag. On 8th September, 
1939, there followed the annexation, in violation of treaties and international 
law, of part of occupied Poland and its incorporation into the so-called 
Gau Danzig-Westpreussen, of which Forster became the head. 

Thus the accused, as deputy Gauleiter and President of the Senate, by 
combining his party and State functions brought about a similar unification 
of State and party as existed in the Reich by virtue of the law of 1 st December. 
1933, the object of this being to further the realisation of the criminal plans 
of the National Socialists. Forster's speech of 4th October, 1936, made to 
the leaders of the National Socialist movement of Gau Danzig, showed that 
he, as leader of the party, and the accused, as deputy Gauleiter, were in full 
agreement as to the plan of action. The relations between Forster, the 
Parteifiihrer , and Greiser. the representative of the State, were so close that 
nothing was done that had not previously been agreed between them. 

Thus, it was charged, the accused is guilty not only of preparing an 
aggressive war on Poland, but also of putting into effect the first phase of 
that aggression, i.e., the violation of the Statute of the Free City of Danzig 
and of the rights accorded to Poland in this territory. 

(iii) Incorporaiion of Western Polish Territories into the German Reich 

On the authority of the Fiihrer’s Decree of 2nd October, 1939, concerning 
the incorporation " of the eastern marches " into the Reich, there was 
created within the boundaries of the Reich a Reichsgau Posen , later called 
the Wariheland, that included the District of Poznan (Posen), the greater 
part of the District of Lodz and several of the eastern counties of the District 
of Pomorze (Pomerania). At the same time the so-called General Govern¬ 
ment was created by the Fuhrer's Decree of 12th October, 1939, on the 
eastern border of Wartheland. Both these decrees came into force on 26th 
October, 1939, at the time when the accused Artur Greiser became Reich- 
statthalter (Governor). Thus he was empowered to give orders and instruc¬ 
tions to the entire administration except for the Posts and Railways. 

According to the Decree of 8th October. 1939. Polish law was to continue 
binding in as far as it did not conflict with the German law. In practice, 
however, the former was always disregarded, and from the very beginning 
the law of the Reich was adopted in all spheres. German was the only 
language, and the Poles were at liberty to use their own language only in 
private contacts. 

Under the Reichsstatthalter was the Chief of the S.S. and Police, personally 
responsible to him. who at the same time represented the Reichsftihrer of 
the S.S. and Police in his capacity as Reichskommissar fUr die Festigung der 
deutschen Volkstums (The Reich's Commissar for strengthening Germanism), 
his task being to deport Poles and settle Germans in their place. In principle 
the Chief of the S.S. and Police for the Gau received his instructions through 
the Reichsstatthalter. Subordinated to him were also the Inspector of the 
Civil Police (Orpo) and an Inspector of the Security Police (Sipo). “he 
Reichsstatthalter was also head of the local government organs, themselves 
very limited in their powers. Thus, this system ensured that all state and 
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local government administration, and party authority, was being con¬ 
centrated in the hands of the Reichsstatthalter, who was also in certain 
respects the legislative authority. 

Polish citizens in the western Polish territories were divided into two 
categories : citizens of the Reich, or such as were to become so under 
certain conditions, and those remaining under specific protection of the 
German Reich {Schutzangehiirige des Deutschen Reiches), the latter category 
comprising principally persons of Polish nationality. The regulations intro¬ 
ducing the Lists of German Nationals were issued by Greiser on his own 
authority on 28th October, 1939, while in others of the incorporated terri¬ 
tories such lists were not introduced till 4th March, 1941. As a consequence 
of these regulations the Poles lost all rights resulting from their citizenship. 

Greiser was also responsible along with Himmler as Reichsfuhrer of the 
S.S. and Police, for initiating the secret regulation concerning “ productive 
Poles (Leistungspolen). Only Poles included in this category were 
entitled to the same working conditions, food and clothing as Germans. 
The idea of these regulations originated from Greiser. 

(iv) Exceptional Legal Status of Poles 

The basic weapon used by Hitlerism in its struggle to exterminate the 
Polish element in the " incorporated ” territories was legislation. The new 
laws were made partly by Greiser himself and partly by the central authori¬ 
ties of the Reich, and were intended to deprive the Poles of all their rights 
except those essential to maintain Polish manpower at a minimum physical 
level. The regulations issued by the German authorities covered various 
spheres of life and together constituted a set of measures known as Polett- 
statut (Status of Poles) aiming systematically and consistently at one and 
the same end. These regulations were as follows: 

(1) As regards Property 

The first restrictions were introduced at the very beginning of the occupa¬ 
tion, and involved a prohibition of sales of real property and undertakings 
and in many cases the seizure and confiscation of the individual’s entire 
estate. 

The confiscation of Polish property was based on three enactments : 
(a) the Decree of 15th January, 1940, on safeguarding the property of the 
Polish State ; (b) the Decree of 12th February, 1940, on the public manage¬ 
ment of agricultural and forest undertakings and properties ; and (c) the 
Decree of 17th September, 1940, on the manner of treatment of the property 
of Polish citizens. The first decree sequestrated all real and other property 
of the Polish State ; the second, the object of which was to secure the supply 
of foodstuffs, provided for the seizure of all undertakings and realty which 
on 1st September, 1939, were not owned by persons of German nationality, 
or by the State and local government authorities; in other words all 
Polish private agricultural and forest property was sequestrated. The right 
o management and disposal (except that of alienation) passed to a German 
company called “ Ostland.” 

Tne third decree concerning the manner of treatment of the property of 
Polish citizens was the most far-reaching : except that belonging to Volks- 
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deutschers all property became liable to seizure, management by a com¬ 
missar, and confiscation. Seizure was obligatory in. the case of property 
belonging to Jews or persons abroad, and optional where dictated by the 
public interest, especially when in the interest of the defence of the Reich, 
or of strengthening of germanism. Property taken over could be confiscated. 
The property of corporate bodies was liable to seizure, if in 1939 Polish 
citizens had owned the greater portion of the capital or had a decisive 
influence on the board. Although in the regulation itself there was a pretence 
of seizure being optional, in practice all Polish real property and under¬ 
takings were taken over and confiscated in accordance with secret instructions 
for implementing the regulation. 

Where persons were deprived of their property they were often, and at 
the beginning always, deported. This same object was also achieved by the 
so-called “ transfer to other quarters,” when those involved were obliged to 
leave all their property behind. 

(2) As regards the Law Regulating Employment 

There were numerous regulations making it impossible for Poles to manu- 
acture or trade, or to engage in the professions or to be civil servants. To 
start an undertaking required the permission of the Reichsstatthalter or of a 
department authorised by him, and in practice such permission was never 
given. Poles could not be civil servants, as they did not possess citizenship 
of the Reich. Permission to practise in the professions was given until 
further notice only to doctors, dentists, veterinary surgeons, midwives 
and nurses, as this lay in the German interest. 

The Poles were not entitled to choose their employment, but were bound 
to accept that allotted to them by the German Labour Offices. 

Deportation of Poles to Germany for forced labour began in the earliest 
days of the occupation. Their wages were limited (Tariff of 8th January. 
1940), and they were bound to wear a distinguishing mark : a purple r 
on a yellow background. 

Most important, however, were the regulations issued by the German 
Minister of Labour on 5th October, 1941, governing the treatment of 
employees of Polish nationality. Their object was to create a sharp dividing 
line between Polish and German workers. Thus the Poles were deprived 
of some of the social benefits for workers, although they were under obliga¬ 
tion to pay in the normal contributions. The Poles were not able to bring 
even claims for payments of services before the courts. The regulation 
governing the legal rights of private individuals (Ostrechtspflegeverordnung) 
provided that if the court was in doubt whether or not the claim of a Pole 
against a German was contrary to the state or national interests it shou d 
seek a decision from the President of the High Court, who in his turn could 
refer the matter to the Reichsstatthalter. Their decisions were binding on 
the court. This same regulation laid it upon the judge, when administering 
the law to see to it that his interpretation of the regulation was favourable 
to the interests of Germany : if not he was at liberty not to implement the 
reeulation but to decide the case as demanded by the interests of the in¬ 
corporation of the territories into the Reich. In these circumstances it was 
almost impossible for any Pole to obtain satisfaction from the courts. 


* 
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(3) Pena! Code for the Poles 

The Council of Ministers for the Defence of the Reich, considering that 
it was not enough to increase penal sanctions laid down in the regulation of 
6th June, 1940. and introduced into the “ incorporated territories " on 4th 
December, 1941. issued a new decree containing a penal code for Poles and 
Jews in the " eastern incorporated territories." This code provided for the 
death penalty (and only in less serious cases imprisonment) to be applied 
where Poles and Jews showed an unfriendly attitude to the Germans by 
exhibiting hatred to them or acting in a manner likely to incite hatred of 
them, especially should they express themselves unfavourably about 
Germany, tear down official announcements, or otherwise cause harm to 
the property of the Reich. The term of imprisonment inflicted was usually 
up to ten years in a concentration camp, or up to fifteen years in a detention 
camp. 

In the hearing of cases the principle was adopted that judge and prosecutor 
should apply the procedure of German criminal law, but only as they thought 
ht. Further, this regulation deprived the Poles of the right of defence, in 
particular they were unable to institute appeals or to bring private cases. 


(4) Education 

That the solution of the question of elementary schools for the Poles 
was unusual was due to the influence of Greiser and the somewhat different 
policy he adopted in cultural matters affecting the Poles. Towards the end 
of September, 1939, an official, acting on the instructions of Greiser, arranged 
with the competent Minister for the establishment of schools for Poles 
(Polenschule) in which a minimum of instruction would be given in the 
German language. When, however, this arrangement was set aside by 
Minister Rust who in his memorandum of 6th July, 1940, ordered the 
establishment of Polish elementary schools with Polish teachers and Polish 
as the language of instruction, in order that the Poles should not acquire too 
good a knowledge of German, Greiser protested through the intermediary 
of the President of the Poznan Regency Office. As a compromise it was 
decided that Polish children should be taught (by unqualified German staff) 
in German, with the reservation that they should not be allowed to master 
the German language. 


(5) The Poles' Lingua! Rights 

Greiser personally settled the limits within which the Polish language 
nrnght be used in the territories over which he had authority, and decided 
that the Poles should be allowed to speak Polish only among themselves 
and would have to speak German in the presence of Germans. 

(v) The Fight with Religion 

(1) The Clergy 

The German attempt to destroy everything Polish resulted also in a strong 
repression of the Church, for in the Western Polish territories the Polish 
clergy were regarded as the intellectual leaders, especially in country dis¬ 
tricts. This first took the form of mass arrests of the clergy, who were then 
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either murdered or placed in concentration camps. The Church's losses in 
respect of clergy were very serious. According to the estimates submitted 
by the respective dioceses, they were as follows : 

Killed (in camps or shot): 

From the arch-diocese of Gniezno . 

From the arch-diocese of Poznan . 

From the arch-diocese of Wloclawek . 

From the arch-diocese of Lodz. 


180 

212 

240 

120 


752 

Hundreds of other clergy from the above dioceses were put in prison or 
in concentration camps ; for example, from the arch-diocese of Poznan 
alone 147 clergymen were in this way deprived of liberty. The Suffragan 
Bishop of Wloclawek, Michal Kozal, after grievous sufferings in various 
prisons and concentration camps died under torture in Dachau camp on 
26th January, 1943. The Bishop Ordinary of Lodz, Wlodzimierz Jasinski. 
and the Suffragan Bishop of that same diocese, Kazimierz Tomczak. were 
interned. The Suffragan Bishop of the diocese of Poznan. Walenty Dymek, 
was put under house arrest and the supervision of the Gestapo. 

These arrests were made without grounds or reasons being given. A 
considerable proportion of the clergy was deported, or else had to go into 
hiding. This resulted in such a situation that, for example, in the whole 
arch-diocese of Poznan there were only 28 Polish priests carrying out their 
duties, where on 1st September. 1929. there had been 681 exclusive of those 
in monasteries. Similarly all monastries were dissolved and their members 
either placed in camps, or sent to forced labour. 

(2) Religious Practices 

The Ordinance of 27th May, 1941, forbade Polish clergy to perform 
religious services for Germans and vice versa. Above every entrance to any 
Polish church there had to be clearly displayed the words m German . 

“ Polish Church.” German churches were to display a notice Forbidden 
to Poles ” A German clergyman could conduct a service in a Polish church 
only with the permission of the Gestapo. In such an event a notice was 
to be displayed "from - o’clock till - o'clock admittance only for 

Germans.” 

Religious instruction was regulated by the Ordinance of 26th May, 194L 
This was followed by the Ordinance of 19th August, 1941, laying down 
regulations for the teaching of religion to German youth. These emphasised 
that religious instruction could be given only by associations recogmsed by 
the State, and that of 19th August drew attention to the fact that at that 
time no such associations existed in the " Wartheland. 

(3) Churches , Cemeteries and Church Property 

As is shown by an official memorandum of 22nd December, 1944, in¬ 
structions were issued by Greiser as a result of which church property passed 
under the administration of the German Local Government Gauselbstver- 
waltung). According to this memorandum about 1,200 to 1,300 churches 
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were closed in the Wartheland. Another official memorandum of 19th 
April, 1941, proved that Greiser reserved to himself the decision as to what 
was to be done with church property in each individual case. Statistics 
show that of the 387 churches in the area of the Poznan Regency, Polish 
Catholics had the use of only 20 : the others were closed, used as warehouses, 
or put to some other secular use. Polish statistics show that in this arch¬ 
diocese 345 of the 371 parish churches were closed, as well as all succursals 
and chapels. A similar state of affairs existed in other dioceses of the 

Wartheland." 

The churches closed were despoiled completely. A memorandum from 
the Gestapo submitted to Greiser, No. 11 b.l of 21st March, 1942, informed 
him that in the action taken for security reasons against the Polish churches 
at the beginning of October, 1941, money, foreign exchange, script, church 
books, documents, libraries, and other important written material was 
removed from the Church offices and from the houses of the priests, while 
chalices, montrances, candlesticks, candles and linen were removed from 
the churches. The candles—about 20 tons—were handed over to the army, 
and the linen—about 6 tons—to the German Red Cross. The memo¬ 
randum drew Greiser’s attention to the fact that many articles of value, 
such as pictures, furniture and carpels, still remained in the churches and 
recommended that they should be taken over. 

On 21st November. 1941, Greiser ordered the removal of all bells from 
Polish churches, both bronze and steel, and including those recognised as 
being protected by the law concerning ancient monuments and relics. By 
the Ordinance issued on 15th October. 1944, all organs in churches whether 
closed or open, were sequestrated, lrreplacable losses were inflicted to 
Polish culture by the removal or destruction of church archives and libraries. 
The regulations concerning cemeteries in the “ Wartheland ” issued on 3rd 
October, 1941, transferred the ownership of all confessional cemeteries to 
the local council. There were to be separate cemeteries for the Poles, or, 
if not, a separate area was to be fenced off in the German cemeteries for 
them and this was to have an entrance of its own. An order dated 11th 
March. 1941, required all inscriptions on Polish gravestones to be removed. 
The insurgents' Memorial in Poznan cemetery was demolished on the orders 
of the Reichsstatthalter. 

Not only the property of the church itself was confiscated, but also that of 
church institutions and foundations. It is sufficient to mention “ Caritas,” 
the various brotherhoods, associations, etc. 

(vi) Measures against Polish Culture and Science 

Gauleiter Greiser's order of 13th December, 1939, on the seizure of all 
libraries, books, and periodicals in the territories under him, in as far as 
they were the property of Poles, was a further evidence of the total character 
of the war against Polish culture. 

This war began with the liquidation of the intelligentsia and clergy : the 
entire Warthegau was denuded of Polish professors, scientists, teachers, 
udges, advocates, doctors, engineers and other representatives of the classes 
that constituted the greatest hindrance to the germanization of the country. 

The cultural centre of Poznan University was closed immediately on the 
entry of the Germans, and most of the professors were arrested and either 
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sent to concentration camps, or imprisoned, or else held as hostages, or 
deported to the General Government. 

In December, 1939, some of the professors were released from prison and 
deported to the General Government, being deprived not only of their private 
property, but even of their MSS. and scientific works. Altogether, as a 
result of these measures, there perished 24 professors, 15 supernumerary 
professors, 26 assistants, and 20 university officials. 

The buildings of Poznan University were taken over by the German 
authorities and used for various purposes. For example, the buildings of 
the Anatomical Department were converted to a crematorium in which 
eight thousand bodies were burned, four thousand of them Poles and the 
rest Jews, who had been shot or hanged and carefully catalogued by the 
Gestapo. Gradually the entire organisation for higher education in Poznan 
ceased to exist, the German institutions were being set up in its place. On 
27th April, 1941, a German university was opened in Poznan, which came 
under the authority of Greiser, as he became its president; all teaching 
came under the German rector, Dr. Carstens, and he from the beginning 
laid down that “ in this university of the East there will be no place for 
scientists dealing with problems only from the objective point of view." 

All other cultural institutions suffered a fate similar to that of the uni¬ 
versity. Gauleiter Greiser laid upon the members of the Hitlerjugend the 
special duty of destroying all the libraries of the Society for People's Libraries, 
whose premises were demolished and the books burned and destroyed. 
Similarly school libraries were destroyed. 

In Poznan a Book Collecting Point (Buchsammelstelle) was organised in 
the church of St. Michael to which close on two million volumes taken from 
public and private libraries were brought from all over the Wartheland. 
Among these were books from the Scientific Society (about 110 thousand 
volumes), the library of Poznan diocese (about 100 thousand volumes), the 
library of the Gniezno chapter (about 9 thousand volumes), that of the 
Wloclawek chapter and others. These books were sorted in the Collecting 
Point, after which some were distributed to various German institutions, 
while the others were sent to a paper-mill for pulping. 

The various archives met with a similar fate. Those belonging to the 
state and church were confiscated and collected in various places ; some 
documents were destroyed, others sent to Germany. Museums and art 
collections were confiscated, altogether some 30 public museums and more 
than 100 private collections, among them the Ethnographic Museum in 
Poznan, the Municipal Museum, the Army Museum, and the Diocesan 
Museum in Poznan ; in Kornik the castle and its collections, the collections 
in the museums at Goluchow and Rogalin, and also collections, in churches 
and cathedrals, such as those in Gniezno, Poznan and other towns. In the 
Wielkopolski Museum in Poznan the collection of monumental sculptures by 
Waclaw Szymanowski called the “ Procession to the Wawel ” was destroyed. 
Similarly, in many places, private collections were destroyed by the Selbst- 
schutz, army or other German organisations. 

Special care was devoted to the destruction of Polish memorials. In 
Poznan the Germans demolished the monument of the Heart of Jesus, of 
the 15th Lancer Regiment, the Wilson memorial, the Slowacki. Chopin, 
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Moniuszko, and Mickiewicz monuments and in Gniezno the Boleslaw 
Chrobry monument, and in Lodz the Kosciuszko monument. These 
monuments were destroyed in an especially insulting manner and the destruc¬ 
tion was accompanied by mockery and ridicule. These acts were given great 
emphasis in the German Press. 

The Polish Press and all Polish publishing was destroyed. Not one Polish 
paper appeared throughout the Wartheland, and the scientific periodicals 
were confiscated. All Polish printing works were confiscated and given to 
German undertakings. It was also forbidden to print any kind of books 
in Polish and all the 397 Polish bookshops in the incorporated territories 
were closed and their stocks of books confiscated. On 6th April, 1940, 
the Gestapo forbade the sale of all French and English books, and even the 
sale of the music of Chopin and other Polish composers. Lending libraries 
were closed and towards the end of 1940 the Propagandaamt published a 
list of forbidden Polish books that comprised some 3,000 titles. 

All the Polish theatres (in Poznan, Lodz and Kalisz) were closed and their 
buildings and equipment put at the disposal of German theatres ; Polish 
cinemas were transformed into German ones. The opera and the Music 
Conservatory in Poznan were put at the disposal of German institutions. 
Even choral societies were closed, and the famous Poznan Cathedral Choir, 
that was known all over Europe, was disbanded and its director. Father 
Gieburowski. imprisoned. 

The broadcasting stations in Poznan and Lodz were made into German 
stations ; all wireless receiving sets belonging to Poles were confiscated, 
and listening to foreign stations, especially London, was punished with death. 

War was even declared on Polish inscriptions not only of the streets, in 
tramcars, on shops and in public places, but even inside private houses on 
such things as letter-boxes, lavatories, bread bins or salt-tins. The Order 
of 17th April, 1940. which was published in the Cstdeutscher Beobachter 
under the aegis of Gauleiter Greiser, required the removal of all Polish 
inscriptions by 15th May, 1940. and the authorities of the Wartheland did 
their utmost to banish from that area every slightest trace of Polish life and 
culture. 

(vii) Economic Exploitation 

The agricultural lands to the East of its frontiers were necessary to a 
Germany that was setting out to conquer Europe. They were just as 
necessary as its armaments industry in the West, and its synthetic petrol 
works or synthetic rubber plants, as necessary as the mines of Silesia. 

Just as the riches of these lands in the East were necessary to Germany, 
so the people inhabiting them were unnecessary, since they were capable of 
upsetting her calculations. Herein lay the whole significance of Germany’s 
economic and social policy towards the Polish population and resources of 
the incorporated territories. 

(I) Policy towards the Population 

Ruthless, immediate and complete elimination of both Poles and Jews 
from economic activity. This policy was to be followed by complete 
extermination of the Jews and partial extermination of the Poles, at least 
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of those of the governing classes ; and later in the future complete extermina¬ 
tion of all Poles. 

The Poles, still largely in the majority, were reduced to the role of de¬ 
pendent labourers without any possibility of social advancement. They 
were all, irrespective of sex, obliged to work after the age of 14. Young 
Poles having received some sort of instruction were bound immediately on 
completing their fourteenth year to report to the Labour Office and were 
directed to work which often exceeded their strength ; none of the regula¬ 
tions concerning the employment of juveniles were valid, but they were 
bound by the general regulations concerning the employment of adults, and 
only distinguished by receiving a lower scale of wages. These were stabilized 
at the level of 31st August, 1939 (Lohnstop). Greiser then introduced 
tariffs for the various branches of industry, according to which the Poles 
were refused the right to remuneration for overtime, Sunday work, night 
work, or work on holidays. Later, Greiser explicitly decreed lower re¬ 
muneration for Poles ; this was not to exceed 80% of that to which a German 
in the same group would be entitled. No holidays were to be granted to 
Poles until the end of the war. The working day was to be ten or more 
hours. 

(2) Policy in the Economic Sphere 

Germany intended the incorporated territories to be her store-house of 
grain and potatoes, and that was the role allotted to them even after the 
conquest of huge fertile expanses in Russia. The land was taken over by 
Germans, the Poles being left on it as labourers. 

Industry was " rationalised." This consisted in arbitrarily shutting down 
undertakings, combining others w ithout regard for the rights of their ow ners, 
and in incorporating the industry of the new- territories into the economic 
plan of Germany. The crafts, to the Germans, were not so much one of 
the components of the economy, as a political instrument which they could 
use to germanize the new lands with a German element. 

Greiser’s prices policy was to keep them at a level lower than that in the 
neighbouring parts of the Reich, so as to encourage Germans to settle in 
the East. Thus, these Germans while receiving the same nominal income 
were able to live more cheaply. 

In the first few months of the occupation a start was made in dispossessing 
large and medium landowners, of whom there were many in the counties of 
Poznan Kalisz and Wloclawek. This expropriation of estates and farms 
affected about 450 thousand families. That the programme was not able 
to be carried out in its entirety, was due only to the lack of suitable German 

settlers. 

Farms had to work to supply the Reich with foodstuffs and that is why 
the Poles were turned off the land as German settlers arrived from the 
Baltic countries, Roumania, Hungary, other parts of Poland, and from the 
Reich itself Nevertheless, even those Poles whom it had not been possible 
to replace, were not the masters of the land they cultivated. They lived 
under the constant threat of being turned off their land and were not able 
to dispose of the fruits of their labours. 
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Expropriation was easier in the towns, to which more Germans came. 
Besides the institution of Treuhander allowed factories, businesses and work¬ 
shops to be taken over without interrupting their activities. These Treu¬ 
hander simply removed the owner and carried on the business on German 
account. Thus, in Poznan and other towns in the Warthegau Poles were 
removed from factories, shops, bookshops, printing-works, cinemas, hotels, 
restaurants, cafes, and even from the larger workshops of artisans. Polish 
banks were taken over by German institutions and Polish accounts con¬ 
fiscated. In February. 1941, the Haupitreuhandstelle Ost was managing 364 
large, 9,000 medium, and 76,000 small Polish industrial undertakings, and 
9,120 large and 112,000 small Polish trading firms. 

(viii) Deportation of the Polish Population 

In the Ostdeutscher Beohachter of 7th May, 1941, there appeared a 
proclamation by Gauleiter G reiser which contained the following paragraph : 

“ For the first time in German history we are reaping the political 
advantage of our military victories. Never again will so much as a 
centimetre of the land we have conquered belong to a Pole. The Poles 
may work with us, but not as masters, for which they have shown 
themselves lacking aptitude, but as hirelings.” 

The behaviour of the German authorities in the incorporated areas was 
in accordance with the principles announced in Greiser’s proclamation. On 
Sunday, 22nd October, 1939, the deportation of Poles from Poznan had 
already begun. It was carried out with the help of the Field Police and the 
Selbstschutz. The first victims were prosperous Poznan merchants ; they 
were turned out of their homes, the keys of which were handed over to the 
Umsiedlungsamt, and they were loaded into lorries and taken away. 

In this way Poznan, of whose 279 thousand inhabitants before the war 
some 2% were of German nationality, was gradually depopulated. Up to 
February, 1940, some 70 thousand of the citizens of Polish nationality had 
already been deported. In their place came Baltic Germans and a large 
number of officials and army personnel with their families from the Reich. 
During 1940 some 36,000 Baltic Germans were settled in this manner, taking 
over houses, and flats, from which Poles had been driven. These homes 
still contained all the previous occupants’ possessions, for the Poles were 
only allowed to take hand luggage with them. 

These deportations, of course, took place throughout the entire Province 
of Wartheland. Deportations began with the towns. From the country 
the landowners were the first to be deported, then the Germans began 
driving away the peasants. 

The city of Lodz received particular attention, for of its 700 thousand 
inhabitants more than 450 thousand were Poles and some 200 thousand 
Jews. Deportation of Poles begun in December, 1939, at a time of severe 
frost. On 21 st February, 1940, the newspaper Grenzzeitung announced 
triumphantly that the centre of Lodz had been entirely cleared of Poles 
and was reserved exclusively for Germans. In September, 1940, the number 
of those deported from Lodz was estimated at 150,000. The name of the 
town was changed to Litzmannstadt, all inscriptions in Polish were removed 
and an attempt was made to give the town a purely German character. 
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Several thousand children aged between 7 and 14 were removed from 
orphanages, foster-parents, and even taken from their own parents, and 
sent into Germany to be brought up as Germans. There were particularly 
blatant cases in several districts of this seizure of children. 

To make it impossible for Poles to avoid deportation an order was pub¬ 
lished in the Ostdeutscher Beohachter of 10th December, 1939, instructing 
all Poles and Jews in Poznan to remain within their own homes between 
9.30 p.m. and 6 o'clock in the morning. During this period the Gestapo 
would make its appearance and drive people out, often without giving them 
time to dress. These people were driven out into the streets and taken in 
lorries. Families were split up ; the strong were sent to work in Germany, 
as were young lads and girls, and the others were loaded into cattle-trucks, 
taken to the General Government and turned out there in any chance place 
and left to their fate. 

Those to be deported were obliged to leave their homes in the best order. 
They were allowed to take with them at the most two changes of under¬ 
clothes, a blanket and an overcoat, but no article of value, no jewellery, not 
even such things as gold-rimmed spectacles. In cash they were allowed to 
take from 20 to 200 ztoty (£l-£20.) 

People frequently died in the cattle-trucks in which they were deported. 
The doors of the trucks were shut and no one was allowed out. On 27th 
January, 1940, 26 corpses were found in a cattle-truck that reached Krakow 
from Ponzan. At another station one truck was found to contain 30 
children who had been frozen to death. The bodies of the victims were 
often frozen to the floor of the trucks. 

There were no definite principles governing deportation : one day only 
lawyers were taken, another day it would be all Poles from a particular 
street irrespective of profession ; the following day the victims would again 
be chosen because of their profession. 

In place of those who were deported came Germans from various corners 
of the world. According to the Litzmannstadter Zeitung of 17th May, 1940, 
about 70,000 Germans came from the Baltic States. Of these 30,000 were 
settled in Poznan itself, and 21,000 in the Warthegau. These Germans were 
given some 3,000 industrial and trading concerns, and some 1,000 artisans 
workshops ; in addition they were given 2,300 farms in the Warthegau. 
These figures relate to the period prior to May, 1940. 

About 135,000 Germans were brought to the Wartheland from Volhynia, 
South-Eastern Poland and the district of Bialystok. It was officially stated 
that Germans from Volhynia had occupied more than 1,200 farms in the 
Warthegau, of these some 6,800 were in the neighbourhood of Lodz, 5,500 
round Inowroclaw, and about 200 round Poznan. 

In the autumn of 1940 about 35,000 Germans were removed from the 
districts of Lubelsk and Chelm in Eastern Poland and about half of 
them settled in the Wartheland. It was at this time, too. the transports 
began to arrive from Bessarabia and Bukowina, as well as settlers from 
the Reich. 

The German Ministry of Agriculture planned to transfer some two million 
people from Western Germany to Poland. Up to September, 1940, how- 
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ever, only 100,000 from the Reich had been settled there, and there were 
in addition some 75,000 of those Germans who had left Poland after the 
1914-1918 war. 

The Volkischer Beobachter of 7th January, 1941, gave the following figures 
for the Germans from different countries settled in western Poland : 


Latvia . 51,000 

Esthonia . 12,000 

Eastern Poland . 130,000 

Chelm and Lublin.. . 31 qoo 

Bessarabia. 490,000 

Bukowina . 90,000 

Dob y udza . 14,000 


Total . 818.000 


The organisation of the transfer and settlement of these thousands was 
in the hands of a number of institutions, chief of which was the Einwanderer 
Zentrale , with its seat in Berlin. In this latter were representatives of the 
subordinate organisations from the various towns of the Wartheland. 
Settlement in the country was conducted by such institutions as Deutsche 
Umsiedlungsgesellschaft, and Bauernsiedlung with its multiplicity of offices, 
which was lavishly financed by the Ministry of Food in the Reich. The 
supply of agricultural equipment was organised by the Zentralbeschaffune- 
stelle. 

The territories incorporated into the Reich were before the war inhabited 
by 10,730,000 people, over 9,500,000 of whom were Poles. They were now 
to become a purely German country. The German plan envisaged the 
deportation of at least five million Poles, so that the remaining 4J million 
Polish peasants and labourers could be made into Volksdeutschers. 

(ix) Humiliation of the National Dignity 

On 28th October. 1940, Gauleiter Greiser made a speech in Poznan 
defining the legal position of the Poles in which he stated that naturally only 
Germans were citizens of the Reich ; the Poles were merely under “ pro¬ 
tection ” and so as a population second-rate. It would, he said, be necessary 
to have a special set of laws defining this subordinate position of the Polish 
nation. 

The matter was expressed even more explicitly by Regierungspresident 
Jaeger, who called it “Volkische Schlechterstellung der Polen." Behind 
these statements was the idea that the German state ought to exploit the 
Poles as it saw fit. and allow its citizens to do likewise. 

In November, 1940. Gauleiter Greiser in a speech made at Gniezno sain 
the following : “ Colleagues, as political leaders you must adopt in yrur 
work the principle that who is not with us, is against us and will be destroyed 

m °. ur Wartheland. It is my explicit command that you be brutal, hard and 
again, hard. ’ 


On 22nd September, 1940, Gauleiter Greiser circulated regulations for a 
complete segregation of Germans and Poles. It contained the following 
points : 

(1) Any person belonging to the German community who maintains 
relations with Poles beyond such as are rendered essential by duly or 
economic reasons, will be placed in protective custody. In serious 
cases, especially where the member of the German community has 
occasioned deeper injury to the interests of the German state through 
his relations with Poles, he shall be placed in a concentration camp. 

(2) Every case of repeated friendly contact with Poles will be considered 
an infringement of the order. The only exception is contact with 
relations of the person’s husband or wife who belongs to a foreign 
national community. Any member of the German community caught 
by the police in the company of persons of foreign nationality in a 
public place will have to show that his or her contact with Poles is an 
economic necessity. 

(3) Members of the German community caught being publicly friendly 
towards Poles can, if such contact cannot be credibly explained by 
service necessity, be placed in protective custody. 

(4) Members of the German community who embark on sexual relations 
with Poles will be placed in preventative arrest. Polish women who 
permit themselves sexual relations with members of the German com¬ 
munity may be sent to a brothel. In cases of lesser gravity it is left 
to the discretion of the inspectors of the Gestapo, the S.S., or their 
representatives, whether the object, that is the enlightenment and 
education of the member of the German community, can or cannot 
be achieved by instruction and exhortation. 

(5) As regards juveniles of under sixteen, where the above remarks apply 
to them, the punishments for having relations with Polish women will 
be inflicted, but will depend on the degree of their education. Those 
whose duty it is to look after the young must be informed of every 
juvenile placed in protective custody. 

(6) In supplementation of the principles of repression outlined in points 
(l)-(5), officials who tolerate the infringement of these rules ot conduct, 
will be liable to disciplinary punishment by the appropriate body. 
My office must be informed of every such case. 

This order was signed by Greiser. 

It is worth adding the words of a German official high in the administration 
of the Warthegau : “ There must be no incorrigible apostles of humanitarian- 
ism and false sentiment as a result of sympathy for the Polish nation aroused 
by the deportations.” 

The policy of segregating Poles from Germans very soon turned into 
systematic humiliation and insulting of the Polish nation, and at the same 
time every sort of prohibition and order was employed to lower its standard 
of living, fertility and strength. 

In shops Poles were allowed to be served only after certain hours, during 
which Germans were served. (Police Regulation in Poznan of 8th Novem¬ 
ber, 1940, published in the Ostdeutscher Beobachter). In many towns Poles 
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were bound to raise their hats to every German in uniform and to make wav 
for him on the pavement. The Poles were only allowed a restricted us^f 
! °ng- dlstai >ce buses, taxis, and bicycles, and were even forbidden 

forS r p m f Certam h0Urs ’ (Police ° rder of 2nd December 1940 

orbade Poles in Poznan to use trams between 7.15 and 8 15 a m ) ’ Even 

in public parks, like the Wilson Park in Poznan, there were su^Ls II 
*T Zu r '[{f»r Polen," or " Zutritt fur Polen verboten' nr zJZ Zi 
fur Deutche , or ” Spielplat: nur fur deutsche Kinder." There were notice! 
the trams in Poznan allotting separate cars to Germans and to piles. 
In Kutno posters with the following notice were put up • “ Whoever smiles 

isssg 

an order that separate rooms must be set aside for Poles d 

§^3S£SHsS3s3 

on her chest announcing the fan of her having had relations whh a Pole 

Oerman propaganda which constantly linked Poles lews r- 
emphasised the inferiority of these neonles a Z- ! d Gypsies ' 
view of German superior^, was !he Mr£eis tt , rffifr ° f 

had previously been Biirgerme.ster of Mannheim. On I Ith NoVemte'i™ 

The Pole 3 5Pe “ h : " *' «• lh ' and we must tehave Me m»S 

The Pole is a servant and must only serve Wp mnct • sters. 

bones and never admit even the thought that Poland could eveVrise^gaim” 

(x) Concentration Camps 

The setting-up of concentration camps for the Poles was one of the „o,i 

Cssr sr £ r py j , g ™ eS 

letter 4d^^,gMT3. , SS2S “ 

and'the* CRy Commi^rS SXTh a"" ° f P °““’ 

IvT 1 vnii^n a , n° 0 perSOns and . that k was expected to have forts IV-VlTand 
In a letter dated^t^^ respectively. 

« ”“ot ^en^t^a^i 
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labour camps were to be mostly for the execution of urgent forced labour 
building roads, railways, getting in the harvest, etc. The camps for non- 
working males were to be used for persecuting Polish leaders and agitators, 
and if need be to house the sick and crippled. The local authorities were 
ordered to look for suitable buildings sufficient to house 3.000 prisoners and 
their guards. 

This order was not immediately put into force, but on Xth November, 
1939 the office of the Reichsstatthalter again took up the question of these 
camps, especially as the Commissar for Justice had asked for tbe e ^ bI ** h ' 
ment of the “ concentration camps ’’ mentioned in the order of 16th October, 
owing to overcrowding in the prisons. 

The question of concentration camps which came under Section 1 of the 
Reichsstatthalter’s office, that is the section for l»J t *“[ r a " d I 

lions, was continually being brought up until 28th February, 1940. A 
memorandum then stated that by that time concentration camps had been 
established in Poznan, Lodz and Mogilna. 

( 1 ) Fort VII 

After 7th October, 1939, a Concentration Ca ^ p n k " 0Wn He °^ C ^ I 1 e y ste a d 
•‘Transit Camp Fort VII” was in operation in Poznan. Here arrested 

persons, mainly those suspected of political activities. we ™ 

modated only temporarily. They were interrogatedl by the,‘^a action o. 

the secret pohce a J d ^ 

(Dachau, ^Iiuthausen! Orenburg Gusen, Bucta^ •»- others) or 
else in Silesia (Auschwitz, Gross Rosen); “? *?* * * rvTw ex- 
straight away by shooting hanging to 

- 

means of ameliorating their position by judicial method . 

A gma, may of .hose T„ ih«“^ 

^o“rs”Shan^Tn one of .he cek Iheir .embed fellow-prisoners 
being forced to act as their executioners. . . 

The. were .wo s£«. ways ^ »The 

killing h.m off with a sho, from a pistol. 

The method by which par. of 

was evacuated before eta .dvaneet»f ted W. was p^ ^ .» ^ 

32S£ S-=-<* *■ *- d - d in p ' ,, ° l 

and burned alive. . , 

r n tration Camp in lnowroclaw for pnsoners of the 

locTadmlSuatoTnd another fo, those from Lode district in Radogosecr. 

Were was also a special extermination camp in Chelmno. 

(2) Radogoszcz Camp 

In December 1939, the German authorities turned some factory premises 
in suburb of Lode into a camp. Here, surrounded by a 
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%*ttX&%£*** - ■ — — buUding in 

i»™«SSSi2!i?”i£S?nS camp ' bm , m " ,al " y in ■■ w » bigh. 

■ion soon sapped .hTp*„„e ““ "???*>" •* ** of sJL 

whips at every roll call (four in the* ° nstan ‘ beatings with sticks or 

Sligh.es. offence ol Z! S ,hLl« bad °T ° f ^ f “ "» 

mandant or the police decimation a. ,2 F \ drunkenn ess. of the corn- 
ground of daily life i n the camp H 1 excuse - such was ‘be back- 

orSn? .* us —> 

730-750, and that same evening a i nn ™i f 4 ’ ‘ tS pnsoners numbered 
prisons in Lowicz and Skierniewice arrived ° n SOrne l *° men from ‘he 
18th January a roll-call was held ParTofffie P-"" 8 C " ight ° f ,7th ‘ 
courtyard, where their attention was all! . P f r ' soners were led into the 
were strongly guarded) by a number of s2 P* ? reCmcts ° f the camp 
windows of the building, by the unusuallv £ barre * S standln g under the 
and so-called Volksturm) armed w th llh ^ " Umber ° f gUards ^bupo 
police dogs. After a time Tc prisoner!f d by 3 of 

There the prisoners, judging by the sounrk ° rde [ ed ba ^ k mto the,r balls, 
hghting was going on in^the approaches of > , reach,n 8 them - realised that 
they realised something else, namely that 1^°?’ ^ Sh ° rtly afterwards 
executed en masse by machine guns beini " thecamp P r 'soners were being 
halls and stories. Along the surrounding waft” *" >ups . from ‘be different 
issue from the ground floor. The fire spread °!^ a ? d flames started t0 
combustible liquids. The prisoners began f. d P * d , y from the barrels of 
the Germans shot at them as they did™ J ™ P ' n u fr ° m the windows - but 
‘he slightest. The building burned .H- P* chances of escape were of 
evening the Germans stopped firing The^uilH ^ j a " Uary - Awards 
pletely and only the outsidfwalls were Iff b S?« g had burned ou ‘ com- 
their piles of charred bodies and so had the st h ^°5 S had colla Psed with 
corpses. Of the 900 prlso^f j?'" *« «*> P™ with 

(xi) Summary Executions 

territory governed°by Creis^Therms* nr' occl j rrence throughout the 
have not been discovered to have taken nl/ "° pIace where suc h 

dered have not been found The ' °l Where graves of the mur- 

a large extent the personal wolk of Gre£” ° r ‘ hCSC executions wa * ‘o 

his letter. No. P*2062/4GehlT™ R maU 5 is outl 'ned in 
‘o all higher officials immediately subordinated * e * chsacbc ’” and addressed 

sar- * h 

t ) mat Hitler had ordered that Greiser shnnin h„ • 

power, in fc ,d„i„i s , r a, io „ „f 

- AHtsfiiSirsr ^ 

requested been given fuU pow m2 that Greiser had - a * 

(3) that in view of this T Z “ P SUmmary C ° UrtS = 

‘his, , n the event of any offence being committed 
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that endangered Germany’s work of reconstruction in the Wartheland 
the decision whether the case was to come before a summary court or 
not belonged to him, so his instructions were that every case of sabotage 
with a political character was to be reported to him at once, when he 
himself would decide how it was to be conducted ; 

(4) that the summary courts thus created had powers to pronounce sentence 
of death, or of committal to a concentration camp, but that he, Greiser. 
could always make use of his powers and either personally or by 
telephone order the death sentence to be changed into detention in a 
concentration camp, or vice versa ; 

(5) that henceforward all Poles sentenced to death in his province by 
special courts for crimes of a political character would come under 
him as far as execution of the sentence was concerned ; 

(6) that should he for reasons of political expediency consider it desirable 
that a death ntence pronounced by an ordinary or special court 
should be carried out by hanging—he would issue the instructions. 

The execution of ten Poles on the sports ground at Sieradz on 17th Sep¬ 
tember, 1941, will serve to illustrate how these orders of Greiser s were put 
into effect and how such executions were carried out. This execution was 
carried out on the orders of Greiser by a detachment of S.S The report 
submitted that same day by the local Police Commander and touted to 
Greiser by the Chief Commander of the S.S. and Police. stat< ; d tba ' b 
prisoners were shot for sabotage (arson) and that some . o es 
sexes were forced to witness their execution. 

Another example is that of the execution at Tuchorz on 9th August 
when fifteen Poles brought by car from Poznan were hanged in the F<- 
of 200 Poles gathered together from the neighbouring villages. * n a J* 
a Gestapo Officer stated that the fifteen had been sentenced by Gaule. er 
Greiser for the murder of Policeman Markwitz. so as to 
from similar deeds. In future 50, or even 100 Poles would be killed for o 

German. , ... 

A further case is that of the 25 Poles shot on 22nd May. 1941. in the^tUag* 
of Mala Gorka as reprisals for the alleged burning by a Pole of a German 
farm. There was no other proof of this than the bare word of * Germum 
whom local opinion considered capable of having set fire to£himself. The 
announcement posted up alleged that among the victims were penoiui close 
to the incendiary, his accomplices and professional cnmmaJs. In fecMhe 
victims were local inhabitants of unblemishe repu a i 
and who had nothing whatsoever to do with the .ncendja* • and a a^resul 
of statements made by a local Volksdeutcher one of ‘he chosen victims 
released, and another, a neighbouring school-teacher, taken in his place. 

( xii) Persecution of the Jewish Population 

One of the objects Germany intended to achieve by .he war was » «■« 
Hitler had himself said on many .accas.ons Ihis speedhes Oit *MtJl 
1910- Kt Sentember 1939; 8th November, 1940 , 30th January, , 
8th November, 1942),’ the complete extermination of the Jews J a ur0 ' . 
Immediately on their entry into the Vojewodship of Poznan^Mand^the 
of Lodz and Pomorze which with it were later to form the Wartheland, the 


94 


TRIAL Of GAULEITER ARTUR G REISER 

German army, the S.S. and police, the civil authorities and Nazi party began 
systematically to exterminate the Jews. According to Polish statistics there 
were more than 360 thousand Jews living in the territories of the above on 
1st September. 1939. 


First of all there were excesses and acts of violence on the part of individual 
Germans ; then the local German authorities began ordering action against 
ihe Jews on their own initiative and as yet without the instructions of a 
higher authority. These did come, but sometime later. All excesses, how- 
ever criminal and illustrative of the “ creative ” ingenuity of the lower 
officials, enjoyed the approval of Greiser, who personally directed the entire 
administrative and party machinery. 

The most important methods used were : 

(1) Encouraging and organising local pogroms by specially trained bands 
brought to the places for that purpose ; 

(2) Cruelty to children and old people ; 

(3) Seizing men and young women off the street and talcing them by car 
to unknown destinations, after which all trace of them was lost; 

(4) Constant visitations by day and night on all sorts of pretexts, during 
which the victims would be insulted and often robbed ; 

(5) Removing Jews from dwellings, entire streets, or whole districts 
without any notice being given ; 

(6) Seizing Jews for immediate compulsory labour, and killing them on 
its completion ; 

(7) Burning and destruction of synagogues and houses of prayer, often 
of artistic value, and defiling Jewish cemeteries ; 

(8) Arranging street shows for the army, party members, and the rabble 
where Jews were forced to dance, do “gymnastics,” and strike each 
other, or in which they had their beards cut off, etc. 

From the western part of the above territories, however, the Jewish 
population disappeared during this first phase, a proportion of them being 
expelled under terrible conditions into the General Government In the 
eastern parts, where there were many more Jews, the Germans set about 
creating closed Jewish quarters in the larger towns. At the beginning this 
was done on the pretext of it being a measure of preventative hygiene, and 
the name ghetto by which they were known, was forbidden to be used • 
it was not till the Germans began openly persecuting the Jews that they 
were referred to as “ ghettos.” y 

Jhe living conditions in these ghettos became gradually very bad. Mor¬ 
tality increased and by 1942 had reached 20%. From October, 1942. 
onwards the Lodz ghetto was nothing less than a forced labour camp. 
Almost its entire population lived a barrack existence in the places where 
hey worked. In the winter of 1941/42 the first large scale deportations of 
ih=n as .», WOrkin , 8 ( ° d ch,ldren > and the sick) took place. More 

w " 4 , oi? OU u and m sem to the extermination camp in Chelmno. In 
thousand 2 ' WhT ^ ousand L we re sent off, and in September, 1942, 20 

ewswere ^ Pe ° P were thus h 61 " 8 sent frora ghetto to ghetto foreign 
Jews were arriving m transit mostly from Austria, Czechoslovakia and 
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Germany, and shared the fate of those previously removed. In August. 
1944, the Lodz ghetto was finally liquidated, and transports were directed 
to the camp at Auschwitz. 

It must be mentioned that Jews in concentration camps were particular 
objects of torture and died sooner than did the others. They did not enjoy 
the same rights as the others, such as writing and receiving letters or Red 
Cross parcels. And in the camps periodical selections were made trom the 
Jewish inmates, and sent to be killed. 


(xiii) Chelmno Extermination Camp 

The extermination camp in Chelmno was typical and excellently organ¬ 
ised from the point of view of the ” technique of destruction." Lying some 
60 km. from Lodz it served the Warthegau. Transport from outside that 
area, especially from abroad, always came through the Lodz ghetto which 
was the main collecting point for the camp in Chelmno. 

The existence of the camp was kept a strict secret, and no concrete informa¬ 
tion about it ever reached the ghetto in Lodz. Those condemned to> 
destroyed were kept in ignorance of the danger up to last moment The new 
arrivals were led into a large hall and there told to undress. After that they 
were taken down a long corridor “ to the bath.” The corridor ended at an 
open door against which a long closed lorry had been backed ' n ™°' 
cases the Jews got unresistingly into the lorry that was supposed £ be taking 
them to the bath. Any attempted resistance was repressed by • 
lorries held from 80-90 persons. The doors were closed andhemotor 
started A special pipe led the exhaust fumes into the body of the lorry, and. 
after four or five minutes, when the cries and struggling ie own e 

lorry drove to a wood some 4 km. away. Here in 

guarded part of the wood the corpses were thrown ou a capac itv 

examined, and then burned in specially constructed furnaces with a capac.ty 

of 100 bodies. „ , ..... 

The Sonderkommando Kulmhof was its 

7th April, 1943, when the camp was closed^ In ^Topped 

activities, but for reasons that have not ^ n cl ’ osed down. A 

after destroying ten f Vrom^erlirv to see whether all traces had been properly 
commission was sent from Berlin to see 

"hTust be taken that more than 

These were pract ically all Jews mostiy * „ countries (Czechoslovakia 

percentage also from Jhe Reich t g j( has ^eu proved 

Austria, France, Luxembourg, Italy, '• 
that others besides Jews also died in Chelmno. 

that others bes.oes pit l4 fool 6 inches deep containing 

During excavations at P J; s ‘ ors was discovered. In it, too. 

more than ^.OOQ spoons and ^ Czechoslovak, were also found, 
many identity cards, among tnem 


3. EVIDENCE OF EXPERTS 

Apart from Mta. * 

ware X* 
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the case for the Prosecution rested overwhelmingly on legal enactments 
and administrative orders, and regulations, issued by the accused and other 
German authorities, as well as on evidence submitted by a number of experts 
called by the Tribunal. The former were contained in several dozen? of 
volumes placed before the Tribunal, the most important of them having 

charges. l ° in ,he precedin 8 P art - dealing with specific 

evide " ce « ive " by some of the experts, and on which the Tribunal 
following “ gS “ d jUd8n,em ' iS summar 'sed In .he 

(i) Role assigned to the Annexed Territories 

(Expert Professor W. Jastrzehowski , University of Lodz) 

iure C nf r ?h? p erman Grossraumwirtschaft plan, the economic struc 
. ', t the so-called secondary European countries was to be made in- 
comp ete and the normal functioning of their economies made dependent 
" : IIab0ratlc T W ' ,h the German Reich and other countries forming the 
T rOP< \f e Same time the econorT, y of the Reich was to be ofgan- 
sed as a self-supporting unit, which would in war emergency work more or 
less smooth^ without outside help. In the first place i, was planned to 

rim , i , ei [‘ sufficienc y in . lhe doma *n of agriculture and food supplies. This 
required large areas suitable for agriculture. 

Such territories have been found in Poland and that was the origin of the 
annexed territories.-’ The plan also provided that those territories were 
to be populated by the Germans, and that all posts controlling the local 
«:onomy were to be placed in German hands. The authors of the plan did 
not wan these territories to be inhabited by Poles, as they feared thai in war 
this could make the German economy dependent on their behaviour. 

range German Plans embraced the whole of the Polish territories 
but the immediate plan of colonising Polish areas with the German popula¬ 
te" pTL l ° anne f Xed territories on 'y- ^ their endeavours to remove 
the Polish population from these territories the national-socialist authors 
and executors of the plan decided to act quickly, directly and ruthlessly. 
This course of action was dictated by pre-war experiences with the Polish 
population in Germany. Since the times of Bismarck a strong pressure 
employing all legal and administrative means was applied against the Polish 

•?ffn U I a H ,0 K ’ T' th 3 V '!* t£> f rmanizin 8 R. However, the limited protection 
afforded by law enabled the Polish element within the Reich not only to 
maintain its position in the economic and social sphere, but even to expand 

Thes , e facts 'T ere » e " '‘"own ‘o the National Socialists, who came to 
the conclusion, that this time it was necessary to make an end to half¬ 
measures. 

th^nhlnT, re ,t S ° n ’ aCC ° rd v? g 10 the Nazis of Paramount importance, justified 
the plan in their eyes. New agricultural territories were also required as 
a breeding ground for the German nation. Despite all efforts made by the 

ivelol t en t year r PreCeding thC War> the general trend of the demographic 
development m Germany remained unsatisfactory. The Germans feared 

hat the population of the Slav countries, and of Poland in particular, would 

ncrease so quickly as to become a menace to German plans of expansion 
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To counteract this tendency they wanted to raise the number of the German 
rural population, which they considered would be more prolific, than the 
inhabitants of towns and industrial areas. 

In this respect it is particularly interesting to quote a passage from the 
article writte?by the defendant Greiser in 1941, entitled “ Wartheland/ 

He said : “ The whole of the Wartheland will become a granary as the 
former province of Poznan had been for more than a century. The only 
difference will be that, concurrently with the production of German bread, 
the country will be settled more and more densely in a planned, long-ranging 
and centmlly controlled way. and so the granary shall become at the same 
time a thriving place for children and thereby an eternal source of blood for 
the Nation.” To this Greiser added that: “ The eventual settling of these 
territories exclusively by German people is the condition of attaining the 
established aims of Greater Germany. 

plans worked on. before .he war reached » *e 

line drawn during the nstitn.e bat the firs, stage of 

10 the rivers of Rawka Brura »er ^ the General G atw 

rrmnrf 3 They'weteUrbe'cornpletely p^J^where'most of*tte 

lhe Germans called il .he Mmergaa (model d.s.ncll. or f> 

izsl- j & r sir se 

territories and in any case from al y P on an autonomous 

essential. The German economic rerpr wzip. Wide scope was 

organisation and within that of the individual and therefore 

left to the initiative and creative p _i e only. That is why all 

leading posts could be entrusted ^ P P formal regulations were 

Poles had been at the very out set, jentet ore ^ ^ their 

issued, deprived of any influence on 
property having been confiscated. 

. ” mac treated in a different way. It was 
The “ General Gouvernement was trea Qwn rate economic 

exploited for the benefit of the Reic . , fo lh time being and had 

sst tsz r»2s-‘-—- 

to introduce currency restrictions. h 

• ctmrtnre of the General Government, the 
Contrary to the ec0n0I ™ C an integral parl 0 f the self-sufficient 

annexed territories were to be „ pian pr0 vided for the raising 

territories n„d in 
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particular of the farmers. The latter's standard r»f lif* ♦ u . 

« "* ^el „ that of ,he " ^pSoa TO 

Polish^population hv^g^n^he'wlrthe^d’ ^ the birth fate of the 
less harsh methods were used w^h ^ H u T chara «eristic that, as 

tories inteerated into the Reich such^ s i° ^ **? *d llV ' ng ' n other terri * 
or the birfh rate in the decline 

.he as , objects and not subjects of 

by the following w : ords P of Greiser “ cT^" ™ erS ' , Th)S IS 1,651 lllustra,ed 
« h ~' 

The importan ^attributS to*^rf WaS h Ca - med ° U ‘ W ' th lhe greatest s P eed - 
the circumstanceZ! after the occupa^on Iv't^r “““ ^ meaSUred by 
Soviet territories they were iko h r P y the German army of certain 
Baltic countries the Ukraine !nd b ? m £ ln Germarl colonists from the 
the WarthelaS ' a " ds ’ ?" d 5e “'^ «*» in 

outposts of Germandom in Russia. d haVC P 3yed a great role as 

small industrial enterprises and cr af, s weremosUy in'SStaSTa*' | A> 
Of e^erminatinp dews tided well into the econLc Z“IS 

made by' 

S was" p,o'dS Sl, duriJg“°Ul ‘ h He W s"a , , h d“. n h <i d l" m ““ “ d 
statesmen .ending officials and the, we^eontmedt 

entS^r^ld P ™ "ts in m^,"“ ??' I"*"** ° f "» *» ^ 

rtrmrX^t^ 

lot m,r,„ B es P i„ i^SS %££ 
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contraceptives, propagating pornographic publications and in organising 
prostitution. Consumption of strong alcohol was also promoted by al 
means Tuberculosis, venereal diseases, total abolition of all assistance tc 
mothers and children, bad living quarters and lack of protection against 
high infantile mortality, contributed to the less rapid increase in popula u . 
Most, if not all, of those measures were mentioned by Rauschmng in hi 

book. 

( ii) Organisation of German Authorities in Wartheland 

(Expert : Dr. M. Pospieszalski , Lecturer. University of Poznan) 

This expert outlined the organisation of the German aulh ^‘“ 

Wartheland and in particular the position ol Reichsgoverno d ‘ , 

latter in hi, opacity of Reich,stauhalte, was » W"** 
police commander. The S.S. commander asheadI of 

fuhrer, Himmler, but close connections e ^‘ed betwee. \touzh 
G,riser's activities. The 11™*. - - T C former 

called politischer Referent attac e leader of the State Police 

fulfilled at the same time the functions of t informed 

Headquarters in Poznan, and it was through him that Greiser 
of all steps taken by the S.S. and police commander. 

The principle of administrative unity 
application in the Wartheland. Gre.se , Td »Ureter was also 

trative services, with the exception o po s branches of the Haupllreuhand- 
Head of the local government. Finally, tile hmneh m « ^ 

stelle Ost in the Wartheland. whic the authority of the Reich- 

confiscated from the Poles were a so su J concentration of authority in the 
statthalter. A still higher degre actua i merging of the public 

Reichsgovemors hands was achieved Greiser was appointed 

and party administration in the annexe b , 919 . and Reichsgovernor of 
Gauleiter of the Warthegau ™ 2,8 0 ™£; rther ^ ^ ladder , Kreis . 
the Wartheland on 26th October. - , lowest public administrative 

hand's Tte pXwS^rilS'^"' ,he 

politik, subordinated to the Gauleiter. legislative powers and 

Greiser as Reicbsstatthalter was alw entrus^^, legislalion . His 

could issue laws within the sC °P , s e p tern ber when he was still at 

first anti-Polish decree was issue attached to the Military Command in 

the head of the Civil Adminis ra several large printing works in 

Poznan. It ordered * he coa s This was done at the time when even trom 
Poznan on behalf of the Reic . of the p 0 ji s h State had not yet been 
the German point of view the f he issue( j a decree invalidating all 

achieved. On 28th Septem 1 ’ ca r r ied out from 1st October, 1938, till 

legal transactions in real pr 1* > administrative confirmation of all such 
30th September, 1939, and req ^ ^ 1918 ti n i st October, 1938. 

transactions carried out from 1st October, 
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Towards the end of 1941 Greiser took the legislative initiative with regard 
to Polish marriages in the Wartheland. He decreed that men could not 
marry before 25 and women before 22. The corresponding German decree 
app ving to all Poles in the Reich and in the annexed territories was issued 
on 3rd May. 1943, nearly two years later. It also empowered all Reichs- 
governors to raise the age limit. Greiser made use of those powers by raising 
on -7th May, 1943, the age limit to 28 years for men and 25 years for women. 

Initiative was also taken by Greiser with regard to the introduction of the 
lists ot people of German nationality. On 28th October, 1939 Greiser 
issued a decree introducing such lists in the Wartheland. All people who 
considered themselves to be German had to register. They were classified 
in several categories. This decree was .ssued two days before the decree on 
the annexation of the Wartheland into the Reich was published. A similar 

7th I March ,he East annexed b - v Germany was issued on 

Grei “ r madC “ SC of powers con ferred on all Statthalters by the decree 
of the Ministers Council for the defence of the Reich of 4th December, 1941 

ioi int Ts UCed C ° UrtS of su m mar y procedure in the Wartheland in August' 
p-tl 'IT C °T COnsis,ed ° L r ,hrec members, all employees of the State 
o ice. They either acquitted the accused or sentenced them to detainment 

camps or to death. Greiser also decreed that all such 
sentences should be submitted to him for confirmation. 

The expert further stated that the party exerted supreme power over the 
-tate machinery. Justices and administrators who applied and interpreted 
existing law were expected to take into account in the first place the political 
interest of the Reich. If. e.g., the Judge considered that any law was 
contrary to that interest, he was obliged simply to ignore it and decide in 

EtheE T™* E" Reich ' The interesl of lhe P art y in the 

Wartheland was mainly centred round the population problem. Adminis- 

trators, justices, doctors, all Germans in leading positions in the Wartheland 
were expected to follow general directives given on these matters by Greiser. 

Under the system introduced in the Wartheland, Poles were deprived of 
all subjective rights but had all the obligations, with the exception of military 
u y. heir legal and actual status was in every respect worse than the 
status of the Germans. 

(iii) Losses in Polish Population 

(Expert Dr. St. Waszak , Director of the Statistical Office in Poznan) 

The expert drew the attention of the Tribunal to the importance the 
Germans always attached to statistics, which resulted that every major 
ac ion was based on thorough statistical preparation. This was not different 
with regard to the population policy in the Wartheland and the results 
achieved were carefully noted and compiled into comprehensive statistics 

wE th p Stl rl Were T ade by the Germans wi ‘h regard to all changes 
lthm the Polish population and separately with regard to the Germans. 

is was particularly apparent in the reports of all Landrats. The German 

S,h 0 pTl COnt,n , UOUSIy mcreasin8 ’ of the influx from the East, 

while the Polish population became static and resembled the Jewish group 
again*, wh.ch .be main struggle was waged. Repons showed anATy if 
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any symptoms of a favourable evolution within the Polish group could be 
noticed. Immediately questions were asked what ought to be done to 
counteract it. 

The expert estimated that the Polish population of the territories lorming 
the Wartheland numbered about 5 million before the outbreak of hostilities 
in 1939. The yearly increase in population amounted before the war to 
about 60.000 per year. According to German statistics the total natural 
increase in the Polish population in the Wartheland during the 5i years of 
German occupation amounted to 60,000 only. According to the expert the 
natural increase in the number of Poles in the Wartheland would have been 
higher by some 200,000 during the occupation years, should there be no 
pressure exerted against the Poles. 

The introduction of the age limit for Polish marriages played a great role 
in these losses. The age limit of 28 years for men and of 25 years for women 
was chosen by the Germans on the basis of statistical data in their possession. 
These were showing that total numbers of marriages were depending on 
marriages concluded in the age groups of from 25 to 29. The birth rate 
depended in turn on the number of marriages. German statistics were very 
accurate and enabled them to draw proper cone usions. Th< ^ a ' s °™ 
great positive experience in the rising of the natural increase m ^ German 
population and so were able to use the material obtained m reverse with 
regard to the Polish population. . 

The expert admitted that the decline of the natural increase in the Polish 
DODulatiorf was partly due to war conditions. This was the general demo- 
tf »£ V, even allowing fo. .his, 

exceeded 50°/ bringing the natural increase from 60,000 to 30.0UU people 

per^ear. instead, ^he increase was of IOJXXMMO0 

spite of the fact that the Wartheland was spared a» wax o^rauons. 

rgxailK of the Second World War with regard to the increase in popuia 
the results ot the becona direct German actions, were 

ti°n taken in conjunctionwithlosses ca t() about two million 

catastrophic and amounted in this pc 

^ ^ i- u. .Uni a t .he same time when the natural increase 

It was most enlightening that, at Uhe same t increase in 

in Polish population was t7sorapidly rising, that it 

the German popu^tionofthe ^^ d f ^ prommers of the 

surpassed the most audacious expe : evolulion within t he German group 

German breeding syse . Wartheland, even without using any more 

have continued the" the siinply by bringing down 

drastic and direct methods o^x {o ^ would have been 

the natural increase in the uousn g y 
within 20 years on the road to total extinction. 

The p^ubon, 

S'JS SoMhe los* -he n.h.r.1 i»er««se in popnla.ion b, 200.000. 

(iv) Other Expert Evidence 

The cese fo. .he proton ^ •*»> »" ' v ‘ d ' n “ subm, ' , ' d “ ' K ' 
Tribunal by the following experts : 

Dr. A. Peretiotkowicz and Dr. L. Ehrlich , Professors of International Law 


102 


TRIAL OF GAULEITER ARTUR GREISER 


in the Universities of Poznan and Cracow respectively, who described the 
recent developments in the sphere of international criminal law concerning 
the responsibility and trial of war criminals ; Dr. E. Taylor , Professor of 
Economics in the Poznan University, who described the general German 
economic policy in war time : Dr. ./. Deresiewicz of the University of Poznan, 
who submitted a report on the treatment of Polish man-power in the Warthe- 
land : and Professors St. Dabrowski and S. Laguna of Poznan University, 
who were heard on other technical matters. 

4. THE CASE FOR THE DEFENCE 

The accused, who was defended by two counsel appointed by the Tribunal, 
pleaded not guilty. His general line of defence was the following. He 
admitted that he was a member of the Nazi Party and the S.S., and had 
held the highest official positions mentioned in the Indictment. Until the 
outbreak of war he was substantially in agreement with the Nazi Party 
programme. However, he was always against war as an instrument of 
attaining its aims and later, during the war, he found himself in disagreement 
on certain matters of policy, and even submitted on four occasions his 
resignation as Gauleiter and Reichsgovernor, but this was never accepted. 
The accused also admitted that in the capacity of the Reichsstatthalter of 
the Wartheland his task and aim was to subordinate that part of Poland 
directly and entirely to the German Reich. In this respect, however, all 
his activities were based on the Fuhrer’s decree of 8th October, 1939, by 
which the western Polish provinces were incorporated in the Reich, and the 
series of special regulations that followed were in direct consequence of this 
law which was binding upon him. Therefore, he claimed, for all matters 
of policy and measures applied and carried out in this territory the respon¬ 
sibility rested entirely and exclusively with Hitler and Himmler. 

In particular, the accused submitted that most of the discriminating decrees 
and regulations signed by him, or issued under his authority, were enacted 
and put into effect on express orders of Hitler or Himmler, and that in his 
actions he, the accused, was always strictly supervised by the central German 
authorities. This supervision went to such an extent that even his official 
pronouncements and declarations of policy, which were to be carried out by 
his subordinates, had been subject to censorship of, or were being in fact 
drafted for him by government and party officials in Berlin. He also alleged 
that, although the departments of state administration were concentrated in 
his office, all of them were receiving orders and directives directly from the 
respective ministries of the Reich, which he was not in the position to change 
or disregard. 

The accused further defended himself by alleging that neither the ordinary 
police, nor the security or secret police (the Gestapo), nor the S.S. were 
ever subordinated to him in any way or measure, and that the chiefs of these 
and other special services, and offices established in the territory for specific 
purposes, always took their orders and instructions directly from Berlin, 
and particularly from Himmler. The accused, therefore, disclaimed any 
responsibility for anything that had occurred in concentration and other 
camps, and for what had been done as regards the extermination of Jews, 
deportation of Poles, expropriation of property, denationalisation, persecu¬ 
tion of churches and other incriminating activities, and alleged that he had 
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no influence whatsoever in these matters. Moreover, in regard to many 
instances of undoubtedly criminal acts committed by German authorities 
and officials, which were brought before the Tribunal, the accused denied 
any knowledge of them. 

For instance, the accused stated that the regulations dealing with the 
establishment of special Courts for Poles were enacted on Hitler’s express 
order in spite of the accused's opposition, and later, after they had been 
put into force, he always endeavoured to limit the functioning of these courts, 
and frequently availed himself of the prerogative of mercy in cases where the 
Poles were sentenced to death. As regards the plan for deportation of Polish 
population from the annexed territories, the accused submitted that this was 
a matter entirely with the German police authorities and the Gestapo, and 
particularly with Himmler, and therefore the responsibility for the measures 
taken rested exclusively with them. Similarly, the accused insisted that the 
action taken against the Churches was directed and supervised by the central 
authorities in Berlin, and particularly by the main office of the Nazi Party, 
the central office for the security matters, and by the Reichsmimstry of the 


Interior. 

The accused claimed further that in fact he had only a restricted responsi¬ 
bility for general matters of policy, and inasmuch as various administrative 
acts were concerned only for those which had been dealt with over his 
signature and were previously referred to. or discussed with him by his 
subordinates. He could not accept responsibility for any other such acts 
in view of the fact that various Germans offices and lesser authorities were 
authorised, in accordance with the general practice, to use discretiona y in 
certain cases and matters the signature of the Gauleiter and Reichsstatthalter 
when issuing orders and regulations. 

As regards his activities before the war. in Danzig, the accused admitted 
that he signed various enactments which brought about changes in the 
original status of this Free City, but he did not regard these acts or 
any other steps taken by him in his capacity as President of the Senate 
as having been in contravention of the Constitution of Danzig. Some 
of these steps had even been taken with the consent or knowledge of the 
Polish Government and of the High Commissioner of tbe Leagu of Nationv 
In anv case they were put into effect on orders received either directly 
from Hitler or from the central authorities of the Nazi Part y- 7J« reused 
alleged that he was always trying to settle the Danzig problems m a 
peaceful manner and was consistently opposed to solving them by way 

of force. 

In order to corroborate h.s line of defence and the allegations referred to 
above, the accused introduced as chief witness on h.s behaff August Jager. 
who was his deputy and chief of the Reichsstatthalter s office. As w.l be 
shown later the evidence of this witness, who was himself implicated in 
many activities of the accused and against whom the Prosecution was making 
investigations in order to bring him to trial as a war criminal, was not 
accepted by the Tribunal as a bona fide evidence. 

The defending counsels submitted some further defences and raised a 
number of legal questions which will be referred to in the second part e« 

this report. 
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5. THE JUDGMENT OL THE TRIBUNAL 

The Supreme National Tribunal found the accused, Artur Greiser, guilty 
of all the crimes with which he was charged in the Indictment, with the one 
exception that he did not personally commit any murders or acts of cruelty, 
or inflict bodily harm. For these crimes the Tribunal sentenced him to 
death, and in addition pronounced the loss of public and civic rights, and 
forfeiture of all his property. 

The sentence was carried oul on 21st July, 1946, in public by hanging. 

In passing the above sentence on Artur Greiser, the Supreme National 
Tribunal was faced with the duty of deciding upon the specific character of 
the crimes of which he was accused in the Indictment, and then of evaluating 
the weight and relation of the groups of evidence submitted during the 
hearing. 

In regard to the crimes as a whole, the Tribunal stated that the crimes 
with which he was charged, although they were committed directly in the 
territories forming part of the Polish State, or at that time linked with it in 
a special manner (the Free City of Danzig), yet by their nature they went 
much further than the sphere of Polish interests. They were directly linked 
up with the criminal conspiracy initiated by the National-Socialist leader, 
Adolt Hitler, and during eighteen years directed against the fundamental 
values of civilisation. In view of this it was necessary for the Tribunal to 
appraise first and foremost that group of charges specified in parts (a) and 
(b) ol the Indictment, which were directly concerned with the part played 

r *!f 3S ° ne ° f the firsl ’ most ac,ive and most tested collaborators 

of Adolf Hitler in their attempt to realise their plan for German unbounded 
ru e in East Central Europe by way of waging aggressive war, exterminating 
the neighbouring peoples and destroying their culture. 

As regards the evidence presented, the Tribunal stated that it attached 
particular weight to the opinion of the experts and their explanations on 
international law. German administrative law and economic law, and to the 
staustica! and medical evidence. Similarly, it attached great importance to 
ihe documents of various kinds, speeches, publications, and official 
correspondence. 

Taking into account all this evidence the Tribunal came to the conclusion 
that the accused, Artur Greiser. in the gradually unfolding plan for aggressive 
war on a world scale, was one of the chief instruments, and especially in 
Danzig where conditions were the most delicate. Hitler’s aggression against 
f°‘ and * the Tnbuna l said - w as prepared methodically. In the period from 
1934-1938 it was masked behind seeming, hypocritical agreements concluded 
with Poland, but after that the “ criminal invasion ” was embarked upon by 
taking advantage of favourable political conditions and German propaganda 
and agitation, with a purposeful aggravation of the dispute over the Free 
City of Danzig. In the plans of Hitler and his fellow conspirators, Danzig 
was to be the “ sally port ” through which the avalanche of Hitler’s armed 
might would roll to conquer the territory of the Polish State and to destroy 
utterly the Polish element, in order to make it a German “ Lebensraum ” 
for ever. 

To realise this plan, the Judgment says, it was necessary to choose a person 
who was intelligent, fanatically given over to the idea of a Greater Germany, 
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and at that time “ enthusiastically ” (to use the accused’s own expression) 
devoted to his leader, apparently conciliatory, and able hypocritically to 
mask his aggressive mission, and one who was at the same time without 
scruples or moral principles in his public life. The choice of Artur Greiser 
and the conspiratory understanding between the two men explains why a 
man who during the first World War was a modest officer in the German 
Navy attained dizzy heights in the Party and State, the moment Adolf Hitler 
came to power in Germany. The accused was entrusted with one of the 
main Party functions (deputy chief of the branch of the NSDAP in Danzig) 
and put in the principal administrative posts (senator for internal affairs, 
then vice-president and president of the Senate), in order that he might 
through such long-term activities bring about an internal revolution in the 
Free City of Danzig when the time came. This took place on 23rd August, 
1939, when, as President of the Danzig Senate. Artur Greiser, in violation 
of international law and agreements (Article 104 of the Treaty of Versailles, 
and the Polish-German non-aggression pact) on Hiller’s orders made 
Gauleiter Albert Forster Chief of “ Danzig State.” who in turn illegally 
incorporated the Free City in the Reich by unilateral act a week later. 

The accused, the Tribunal went on, successfully carried out the criminal 
order of his leader. From first to last all his explanations that he, actuated 
by ” good will,” sought to create a modus vivendi between Danzig and 
Poland, were in flagrant contradiction both to the logic of the facl i a " d 
the evidence put forward during the hearing. For these reasons the Tnbuna 
considered the charges contained in sections (a) and <B) of lhe ' ndlc " T1 ^' 
to be fully justified, and the facts mentioned in the said actions of the 
Indictment t!) have been proved by the opinions of the experts, the document 
put in and the evidence of trustworthy witnesses. 

With reeard to section (c) of the Indictment, that is the crimes committed 
by the accused in his official capacity as Gauleiter and Reichsstatthalter o 
Ihe so-cafled Wartheland, the Tribunal considered some specific questions 
“SvTto the pleas of defence submitted * the a*«d or h,s 
counsels. These questions will be reported upon in the second part of this 

report. ... , 

In recnect of this group of charges which were related to crimes committed 

laid before it and the evidence of the witnesses has proved m their > 

the charges put foward in that part of the Indictment. 

Thus as a result of direct or indirect orders from the accused, said the 
Tribunal, thousands o^Poles and Je^Jost^ their ^hves.^^eirjjro^r^v^as 

iimtetarf 0 .!? flowed loSchM-Jn and pregnant women. In 
Ihe opinion of the Tribunal the proceedings had established the accused s 

guilt in these respects without any possibility of doubt. 

In an effort to mitigate the impression of his having hated Poland and the 
Pot as wa^ shown g by a number of documents laid before the Tnbunal 
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and by the evidence of witnesses, the accused has tried with much effort to 
prove his correct, even benevolent, attitude by reference to witnesses of a 
group of Polish men and women employed on building his palace in, or on 
the staff of Ludwikowo. and also by reference to a former Polish colleague 
of his schooldays in Inowroclaw. This duality of character, the Tribunal 
commented, and the fact that a German can have a “ public soul ” and a 
• private soul," which the accused had revealed, is typical. No other 
nation could combine in its psychological make-up the cruelty of a nationally 
disciplined Herrenvolk in its public dealings with others, with specious good 
naturedness in its family and private life. Here are two attitudes, said the 
Tribunal, which in the sphere of the emotions are entirely different: the 
ethical correctness of the “ decent person " in private life, and the desire 
in public life, to perpetuate Germany’s rule over her neighbours, and 
through her neighbours " over the world as well, in order to set “ Germany 
above everything. ’ an attitude that often amounted to complete moral 
insanity. Thus," said the Tribunal, “ the proper attitude of the accused 
to his employees confirmed by the evidence of certain of them in no way 
alters or mitigates the fact that the good natured and correct attitude of the 

Ludwikowo 0 ’ P °' eS neVCr Wen ‘ any fimher tha " the palace 8 ates ‘n 
B. NOTES ON THE CASE 

1 . THE COURT AND THE LEGAL BASIS OF THE TRIAL 

The Court was the Supreme National Tribunal for trial of war criminals 

£ jT Sd ° n ,o?f P ° We / S of wh,ch have ***" defined in the Decree of 
a J . anUar> ' 946 ' ,n wh,ch clla nges have, subsequently to the trial been 
made by the Decree of 11th April, 1947.(') 

The case was tried in Poznan where a short while previously the accused 

bls P owers as Reichsgovernor of the Polish Territories incor¬ 
porated into Germany. 

The substantive law applied by the Tribunal was that laid down in the 
Decrees of 31st August. 1944, and of 16th February, 1945, concerning the 
punishment of fascist-hitlerite criminals guilty of murder and ill-treatment of 
the civilian population and of prisoners of war, and the punishment of traitors 
winffh P0 ‘h Na ' wn , The consolidated text of these Decrees, together 

u,h teSsr' ha “ hm been promui * a “ d in "k »f 

2. THE NATURE OF THE OFFENCES 

n Ja h fi e r mh S ? 0 , m " ,it,e . d by lhe a ‘ cused wcre crimes in violation of Article I 
2?u (a) . and P ara 8 ra P h 2 of the Decrees of 1944/45 mentioned 

I and^ h ofT V n 0nS ° f r W . h . ,C u ,n substance the same as those of Articles 
n , d ° f thC D x fy ee of lllh December, 1946, and which are to be found 
in the Annex to Volume VII of these Reports. 

P a < nlL^Uon VI |! pp^lz"^ ° n Po,ish Lu " Concerning Trials of War Criminals. 

I*) I hid. Part 1. pp. 82-91. 
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Inasmuch as the charges contained in para, (c) of the Indictment are 
concerned, these acts were also in violation of the corresponding provisions 
of the Polish Civil Criminal Code of 1932 dealing with complicity in murder, 
grevious bodily harm, torture and ill-treatment; further, with infringement 
of personal liberty and illegal appropriation of property, insulting and 
deriding of national dignity and that of the State, and slavery (Articles 152. 
225, 248, 249, 235, 236, 246, 199, 257, 258, 259. 261 and 262). In addition, 
all these acts were in violation of the laws and customs of war as laid down 
in international conventions and established by international usages. 

As regards the acts set out under (a) and (b) of the Indictment, the charges 
preferred against the accused were based on Articles 93, 97 and 99 of the 
Criminal Code of 1932, which read as follows : 

Article 93, Para. 1. “ He, who attempts to deprive the Polish Stale 

of its independence or to separate part of its territory,—is liable to 
imprisonment for a period of not less than ten years, or for life, or to 
the death penalty.” 

Para. 2. " He, who attempts to change by force the political struc¬ 

ture of the Polish State,—is liable to imprisonment for a period of not 
less than ten years or for life." 

Article 97, Para. 1. “He, who enters into ^piracy with otter 
persons in order to commit any of the offences defined in Articles 93. 
94, or 95,—is liable to imprisonment.” 

Article 99 “ He, who conspires with persons acting in the interest 

of a foreign State or an international organisation with a view to causing 
acts of war or any other hostile acts against the Polish State. hab 
to imprisonment for a period of not less than ten years. 

The acts contained in sections (a) and (b) of the Indictment, and to which 
the above-quoted provisions of the Criminal Code have been made applicable 

come within the notions of criminal groups or £on 

crimes against peace. They are analysed more fully in the following section. 

of this report. 

JEXZ MSS 1 5-^VSSS 

superior orders and duress, and on that 

The Tribunal also applied the relevant provisions of the Criminal 
dealing with the basic principles of responsibility for criminal acts. 

3. MEMBERSHIP IN CRIMINAL ORGANISATIONS 

,n the present ea* had b«" del, (30tb September and 1st 

Oe”“w) and at theTme when the Polish wa, crimes legislation did 
October, iwoj, anu ■ the mem bership of criminal organisations. 

,m and have 

already been presented and analysed e lsewhere.( ) _ 

o SttVUtVUtftfnSeries. Affaex on Polish La „• Concerning Trials of War Criminal >. 
Pari I. Section 3, pp. ^-7. 
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As has already been shown in this report,(‘) the Polish Tribunal, when 
dealing with this particular charge, accepted the fact of the accused’s member¬ 
ship in a criminal organisation, the NSDAP, and stated that his activities 
in this capacity were part of the criminal aims of that organisation, namely, 
the commission of crimes against humanity (genocide) and crimes against 
peace. 

While, in pronouncing its Judgment on this particular charge, the Tribunal 
had no formal legal basis in the municipal war crimes legislation, it based 
itself on the London Agreement and Charter of 8th August, 1945,( s ) and 
applied subsidiarily Articles 97 and 99 of the Polish Criminal Code, the 
text of which is quoted in the preceding section. 

4. THE CONSPIRACY AND AGGRESSIVE WAR 

The facts relating to the seizure of the Free City of Danzig and the 
aggression against Poland, and the findings of the Tribunal on these points 
have aJready been set out in the outline of the proceedings (Part A, sections 
l, z (i) and (n), and 5). These findings should be regarded as supplementary 
to the facts established, a few months after the trial under review had been 
concluded, by the Nuremberg Tribunal as regards the consolidation of 
power of the Nazi regime, the common plan or conspiracy to wage aggressive 
war, and the preparation for, and planning of aggression.( s ) 

Ini its Judgment, after having made general references to the Danzig issue 
the Nuremberg Tribunal concluded that it “ is fully satisfied by the evidence 
that the war initiated by Germany against Poland on the 1st September, 
ivjy, was most plainly an aggressive war, which was to develop in due 
course into a war which embraced almost the whole world, and resulted in 
the commission of countless crimes, both against the laws and customs of 
war, and against humanity.’V) 

It is not possible to review here in any adequate manner the particular 
events preceding the seizure of Danzig. This was a problem the legal and 
tactua aspects of which became so complex that it constitutes an immense 
subject for itself which would require much time and space. We shall 
therefore refer only to the provisions which are relevant to the very origin 
of the international legal status of the Free City of Danzig. 

By virtue of Articles 100 and 102 of the Versailles Peace Treaty of 1919 
Germany renounced in favour of the Principal Allied and Associated Powers 
a. rights and title oyer the town of Danzig together with the territory around 
it and comprised within the limits described in Article 101. At the same 
time the Allied and Associated Powers undertook to establish, and did 
establish, this town and territory as a Free City of Danzig, which was placed 

(') See Part A. Section 5, p. 104. 

(Cmd.^6668) readf: Char ' er ° f ,he lntema,ional Military Tribunal at Nuremberg 

gr u up ° r ^Samsaiion is declared criminal by the Tribunal, the 
iZTE w a 1 y S,gnat ° r >' sha11 have ,he right to bring indi- 

courts in i° h mcmb t rsh,p thereln before national, military or occupation 

sidered proved^nd'shTno? te^rion ^" 6 ° f *** ^ ° T 0rganisa,i °n is «*- 

mUary ™ for ,he Trial of German Major 

<*) Ibid. p. 27. 
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under the protection of the League of Nations. In accordance with Article 
103 of that Treaty, a constitution for the City was drawn up by the du > 
appointed representatives of the City in agreement with the High Com¬ 
missioner appointed by the League of Nations. This constitution was 
placed under the guarantee of the League. The High Commissioner whose 
permanent residence was at Danzig, was also entrusted with theduty of 
dealing in the first instance with all differences arising between Poland and 
the Free City in regard to the provisions of the Treaty of Versailles or a > 
arrangements or agreements made thereunder. 

Following the obligation undertaken in Article 104 of the Treaty, the 
Allied and Associated Powers negotiated a Treaty between the Polish Govern¬ 
ment and the Free City of Danzig, the so-called P>ans Conv,ent.or^of h 
November 1920. the objects of which were the following . (a) it etiecteaine 
inclusion of the Free City within the Polish Customs frontiers, an 
fished "free'at fn the pcJt: (*) it ensured to 

the free use and service of all waterways and port installations . the com 
£ SSEL of .he Vistula and. with 

railway systems, and of postal, telegrap tc an means of communication 
and further the right to *» , 0P»" d ‘gains, an, dtserimina- 

and installations mentioned above .(0 P cil ^ e ns and other persons 
tion within the Free City to the detrimc , . p 0 j is h Govern- 

of Polish origin or speech . «/) hna , it the Free 

ment had to undertake the conduc nf that city when abroad. 

City as well as the diplomatic protection of citizens of that city wne 

It should also be noted that in accordance wi^rUcle^l^^ nationals 

the Treaty of Versailles, and on its coming into for^J^ Free city of 

who were residents of the territory w 1 and became nationals of 

Danzig lost ipso facto their German na > territory and belonging 
the Free City ; and all property situated y ^ ^ 

to the German Empire was transferred to the Lree uny 

... . the Free City of Danzig as a 

From the foregoing it will be seen 1 ti on 0 f the international 

separate territorial unit was placed un er P rj£hl tQ pursue a criminal 
community, and the authorities of d " z ® ^ of the German Government. 
German policy and no obligation y , b the acC used during the 

so much the less of the Nazi Party- as ‘ (he even t s developed in quite a 
present trial. In fact, as has bee V’ ’f ro m the beginning were always 

different direction, the Danzig d “ and differences and difficulties 

trying to avoid the Treaty o ig • a j| a p ter having denounced 
constantly increased as time passed • ^ grounds, the Nazi 

the German-Polish Non-Aggression Pact of 1934 onja J frontier 

conspirators proceeded to stir up attack and to make demands 

" incidents - with the view to " ^ yield, they 

for the cession of the territory. P d on , st September, 1939, and 
caused Octman urmed thc German Reich in viulat.on 

’SSrSHLS: TtSSL .00 of the Treaty of Versatile, ^ 

When dealing " ,h ^^^X„^„g'Tun«°”sS)Sned thaTlBr inter- 
SSS iSUSiiruing the renunciation of war a, a 
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means for settlement of inter-State disputes, and especially the Briand- 
Kel og Pact of 1928, cannot be regarded but as a lex imperfecta , as they did 
outlaw the war but did not provide for any penalties in this respect. He 
also raised the defence of nullum crimen sine lege poenali , nulla poena sine 
/eec as far as the Polish municipal law is concerned, but disregarded entirely 
in his submission the London Agreement and Charter of 8th August, 1945. 

As has been shown, the Tribunal rejected these pleas in accordance with 
the state of international and municipal law at the time of the trial. In this 
respeca the reader is referred to other publications of the United Nations 
war Crimes Commission where the relevant legal concepts and their de¬ 
velopment have been further presented and analysed.(') 

5. ANNEXATION OF OCCUPIED TERRITORY AND INTERNATIONAL LAW 
The Defence claimed that the thesis submitted by Professor Ehrlich 

Germ a n " Re i c h" and""' ““Vthe annexation of part of Poland into the 

german Reic h and consequently the introduction of German law and 

JjSj* • , erC C ° mrary t0 mIerna tional law, was at least doubtful and con¬ 
troversial since in modern and total war it is very difficult to draw a line 
betw ee n the complete CebeUatio and a mere occupation of the enemy 

Sshable mus?fa’V u argUed ’ a " y deduction that such acts are 
this effec! aS 6 ' S n ° Pr0visi0n in The Ha g ue Regulations to 

r National Tr 'bunal did not enter into an analysis of the law 

. * e su bstance of this submission, but stated generally in its 

as* criminal “Vn thls'c^ the ,ncor P oration of the western Polish territories 
SeToSes been \ 0 v ne , C p°? Tribunal ex P ressed the ‘hat 

["he“territory STneghb internaUon ° a ' invasion ”°of 

of « "'S' ,he P °“ S ““ Wk “ TOrd Roth b^foEe 
“an unlawful seizure of° CCUP f 0n the true meani " 8 °f‘hat word, but 
Therefore such an h S temtoI Y by f °rce and compulsion.” 

known maxim nfR^ sh °uld be evaluated in accordance with the well- 

temporis convalesced even d ° h tUfpe eSt ' non potest Irac,u 
nevertheless was m f ° ne were to acce P‘ the view that it 

out in violation of a ii .if '° n ’ boU8b on * y a de facto one, yet it was carried 
Which Germany ^ ° f The Ha * ue Conventions 

ministration as^n.w! Up ° n ’ ■ 1 Was a caricat ure of military ad- 

the rights „r ,he local population oul m of 

1948. where develonmemc in | b b y he Statloner >’ Office, London. 

... ZZz°2T7 by 

Law Concerning Tnalf'oTwarCrim^at P^t htf&n ^ °" P ° Ush 

U ' ^e“‘"he Num^rL a ' in | u hJ r,mK a | ainSt P““ made b * Judgmen.s 
Vol. X. pp. W0 an d l0210 v^ roceedings ” trials - reported in 

Vol. XV " d l02 ‘ 30 ■ and Vol ‘ XII. PP. 65-71 ; and summarised in 
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The position in international law regarding the particular issue raised by 
Defence can briefly be summarised as follows. There are two essentially 
iLffensmlegaf concepts which must not be confused. One is the conquest 
f pmv territory / e taking possession of such territory by military force. 

nd government J 

is, therefore, an estabb * b lhrough conquering its territory 

exterminating in war another belligerent in * . M thc ^ Qf # mere 

and annihilating the allied enemy 0R _ ' m ju*ary occupation which is 
conquest « are faced with a tentporart^insoftr a, the> 

governed by the rules enacted i , nrv of the hostile State (Section III 

deal with military authority over the territory of the hostile 

of The Hague Regulations)^) 

The principle underling the*^ rules^‘hat t^ e ig entitled 

acquires sovereignty over the oc p - ^ jhis means that the 

to exercise temporarily a f^minislration over the territory 

occupant acquires also a tempor y g e takes in the exercise of this 

and E inhabitants I and ■»*£-“'T inhSnL 

right must be ^cogntsed and ote» » ^ ^ occup> „, „ the 

The position thus created im P° ses „ ied lerri tory and its inhabitants, 
same time certain duties towards th P {o a mi [ itary administration. 

As the right of administration is strictly >«" whok or part of the territory 
the occupant has no right either new administrative districts for 

while the war continues, or to divide ^ ^ right to introduce its own 

political purposes. The occupan the administration, 

law, or to make changes in the ' a ^ by his military interest 

other than those which are temporar y FinaUy the occupant has the 
and the realisation of the purpose _ t respec t family honour and 

duty to ensure public order an s $ convictl0 ns and liberty.( 

rights, individual lives, private P Pf ’ c f'these principles has been fu y 
The implications of the non-obser ^ ^ exposed , n the present trial. 

demonstrated in the case of Po i ish National Tribunal in 

In connection with the decision ma sFl0U j < j be recalled that the Inter- 
regard to the question under ’ a j s0 rejected the submission " that 

national Military Tribunal at Nurembe g^ of ^ warfare in many of the 
Germany was no longer bound by because Germany had completely 
territories occupied during th • d them j nt o the German Reic 
subjugated those countnes and incorporate — 

— "• - 

ssa -“r,* -«—<— - 4 

(») See op. cit. pp- 337 -iso. ai 
of 1907. 
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docirinn If u unnecessary in that case to decide whether such a 
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to the minimum : andbj ties Auction ofch^h ° f religious P ractices 
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(c) Equally genocida. attacks on Polish culture and learning ; 

economic resources , explo ' tation of the Polish population and of 

ie) Smme‘!hat a^nthTlff ^no’ ,m , plemenlation . of the pro- 

a Pole ; nquered territory will belong to 

'^^WanToTa^owe^dasf (degradation of ‘he Poles to 

distinction drawn between C l ^° l ene ' ln accordance with the 
“servants”); German masters” and Polish 

,tf) Fort VI'andTno wL't rtUre h”d Concen,ration camps like 
,h\ a k d ,nowro cIaw and Radogoszcz ; 

co„i™ed e "okl“^ a emhZT' y f" ,enCeS by Sp “ ial “ um wl,ich 
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mDraising the criminal character of the many and various acts involved 
Iff Tribunal relied mainly on the documentary evidence submitted to it. 

Ihich was not available when writing this report. It « therefore not 
possible to discuss here certain legal aspects in respect of some of the acts 
contained in the above-described groups of crimes. Although there can be 
some doubt as to the extent to which some of the specific types of acts alleged 
™he d Indictment could be regarded as clear violations of the laws and 
sms of war and not justified by military necessity, it can however be said 
UIS1 i|v .hat the acts for which the accused has been made responsible. 

1 “ r»^o'f The a C. Rcguiudouc re.peciing the laws *- — 
of war (Convention No. 4), namely . 

respected (Article 46), . , 

k | those forbidding confiscaiion of pn.aie proper., and pillage (Arttcles 

Wllrtwding making the population cotleciively mspousibl. for rhe 

acts of individuals (Article 50). _ , 

(e) that forbidding requisition of civilian lal ^ ur ^“ P n ditions as would 
the army of occupat.on (Article 52). and in suen^ ^ exlerminating 

constitute actual degradation an purpose to enemy 

them biologically, or by deporting them for P 

country : destruction of historic monuments and 

(Othat forbidding seizure or destructi aWe scientific and 

works of science and art. and of rei.gicu 

artistic institutions (Article 5 ). ojfcnces enum erated in the 

The Prosecution submitted that- mi s _ (hc aim 0 f which was the 
Indictment were part and parcel ol ple . This plan consisted of 

biological extermination of who eg , ete disintegration of the Polish 

two phases ; one which aimed cultural and economic pattern. 

population by destroying its nationa . - ^ olher lhe imposition ol 

as well as personal integrity of m *™ U . ’ hou | d be noted that these are 
the national pattern of the oppresso . of genoci de the notion ot 

exactly the general characteristic connection with other trials 

which has been discussed in some detail 

reported in this series.(') nnmion that such acts as 

ln its Judgment the Tribanal ^^fthich come within the notion of 
those referred to above constitute enm 

crimes against humanity, an s • „ • j n accepting during 

- Gauleiter and ■«*V H fff. 

September and October, • - - d eputv in the organisation of Par > 
German conspiracy the P 0 ^ f h * land P d id not intend to be merely the 

and State in the so-called Wartneia _ 

- ---- , no 7-9 : and Trial <V 

7 V.- Trial of Anion Leopold Goeth. PP- 

('1 See Vol. VII of this Senes, iruu 
Rudolf Franz Ferdinand Hoess. PP- - 
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trusted servant of his leader in the ordinary sense. Of the ‘ Wartheland ’ 
that was carved during the war out of the live body of Poland and 
annexed in violation of every law, he wished to make a ' German land,’ 
a model ‘ Mustergau,’ and at the same time criminally to turn it into a 
parade ground ( Excercierplat :) for trying out methods of germanizing 
the country, not in the old fashion of the days before the First World 
War, but in the absolute sense of what he himself called EinJeutschung. 
There were three ways of arriving at such a germanization of the 
territory which, despite the methods applied during the invasion, and 
the war that continued to be waged, still had a population of four and 
a half million, of whom three and a half were Polish : by deportation 
of adult Poles and Jews, germanization of Polish children racially suited 
to it, the new method of mass extermination of the Polish and Jewish 
population, and complete destruction of Polish culture and political 
thought, in other words by physical and spiritual genocide. The facts 
concerning this genocide brought to light during the trial and later 
arranged and evaluated according to the different groups of accusations 
in section (c) of the Indictment prove that the supreme head of this 
Wartheland by no means simply blindly carried out the orders of his 
leader. Hitler, w hom allegedly there was no possibility of opposing, but 
was an independent, ambitious and cunning instigator and organiser of 
the cruel methods which led to the mass extermination of the local 
populations with the aim of completely destroying their powers of 
national resistance and their physical strength, which was the ultimate 
objective. . . . Thus, the accused as the supreme authority in the 
Wartheland, acting with full powers granted to him by Hitler, in the 
opinion of this Tribunal committed crimes both from the point of 
view of the municipal, and international law. That is, he ordered, 
countenanced and facilitated, as is shown by the evidence, criminal 
attempts on the life, health and property of thousands of Polish inhabi¬ 
tants of the ‘ occupied ’ part of Poland in question, and at the same time 
was concerned in bringing about in that territory the general totalitarian 
genocidal attack on the rights of the small and medium nations to 
exist, and to have an identity and culture of their own.” 

7 . THE DEFENCE OT SUPERIOR ORDERS 

With this plea of the accused and his counsel the Tribunal dealt in the 

following statement : 

Throughout the trial the accused consistently put forward one and 
the same defence which presumably in his opinion excluded, or at least 
mitigated, his personal responsibility for the unrefutable and grievous 
crimes committed in the Wartheland while he was its supreme authority. 
The accused shifted the responsibility for these crimes to third parties, 
in particular to those higher than he. the 4 imperialist ’ Hitler and the 
4 policeman ruler of the Third Reich ' Himmler, neither of whom are 
now alive. Then with undiminished stubbornness and eomplete dis¬ 
regard for the evidence, he laid the responsibility for specific cases at 
the door of yet others, lower in the Party and State hierarchy, on the 
organs ot the S.S. and Gestapo which he alleged were not subordinate 
to him, and also on those heads of individual administrative depart- 
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ments (especially on those concerned with nationality policy, education, 
food S supplies, etc.) who allegedly received orders direct from the 
Ministries in Berlin. Moreover, the accused did not admit responsi¬ 
bility even for the crimes of his undoubted subordinates in the 
Party or administration (e.g., the heads of departments who signed 
official pronouncements in the accused s name) since it is^possi 
in an organisation of between one and two thousand officu wh ch 
the accused has compared to the administration of a small state like 
Denmark or Switzerland, such abuses of discretional authority by a 
Denmark o rwrvitf* reneated direct questions, by the 

sipms 

„e was • as u inJ* either how the 

official railway carriage. He knew om g ^ Fon v „ in lhe 

Gestapo tortured its victims e knowledge of the crema- 

Soldier’s Home or in Zab.kowo ,hehadno know, g Un| . 

tori, for Jews in "conditions in the Lodz 

versity buildings. He kne - . in (he squares and streets 

ghetto, never read t h e P r ^ c a ^ s , P cd with hi , name. And, lastly, 

announcmg executions that • - thods use d then for the utter 

he had no knowledge of the spec and of Polish books, nor 

destruction of Polish culture ’ _ nenls 0 f that culture, and of its 
of the brutal extermination of the accused , Artur Greiser. knew 

centres and organisation. of 0 nsibility for his own speeches 

nothing. He did not even a P were f or ' ced upon him by the 
and publications, a,1 ff n ^ l J as he lrie d to explain during the trial, 
central authorities. His P lan ’ as f the Wartheland. in order to 

was merely the partial g erma , more or less as they were before 
bring about in this territory . and teaching deteriorated during 

the First World War. . ■ • E du ■ w the lack of suitable personnel, 
the war, in his opinion, mainly nde i n den, units of the Gestapo. He 
The abuses were the work of i d P orders from the omnipotent 
himself was defenceless, when fac ^ exp | a ined during the trial 
representatives of Himm er. Poznan he favoured a reasonable 

that both in his mnzigpost and mP^n^ of war in , 939 , an d the 
understanding with ^nd. th^ lhe en d of the Second World War. 
restoration of the Polish -iccused were in flagrant contradiction 

T ' ibural 

credible. .. 

“ Yet, even were the ^P^^J^ewere^o^take into consideration 
basis for deciding his case, an which carried out 

not his 4 private’ but his official wL as^ a ^ ould in 

the orders of his SU P® 4 . . for the cr i me s committed in the above 
no way lessen his ^PJ ^ modern theory and practice of corn- 
circumstances. According .. every order of a superior tha 

parative penal law - lt l " , 1 , n military law. among others that ot 
the subordinate must carry om. 
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trusted servant of his leader in the ordinary sense. Of the ‘ Wartheland ’ 
that was carved during the war out of the live body of Poland and 
annexed in violation of every law, he wished to make a ' German land,’ 
a model ' Mustergau,’ and at the same time criminally to turn it into a 
parade ground (Excercierplatz) for trying out methods of germanizing 
the country, not in the old fashion of the days before the First World 
War, but in the absolute sense of what he himself called Eindeutschung. 
There were three ways of arriving at such a germanization of the 
territory which, despite the methods applied during the invasion, and 
the war that continued to be waged, still had a population of four and 
a half million, of whom three and a half were Polish : by deportation 
of adult Poles and Jews, germanization of Polish children racially suited 
to it. the new method of mass extermination of the Polish and Jewish 
population, and complete destruction of Polish culture and political 
thought, in other words by physical and spiritual genocide. The facts 
concerning this genocide brought to light during the trial and later 
arranged and evaluated according to the different groups of accusations 
in section (c) of the Indictment prove that the supreme head of this 
Wartheland by no means simply blindly carried out the orders of his 
leader. Hitler, whom allegedly there was no possibility of opposing, but 
was an independent, ambitious and cunning instigator and organiser of 
the cruel methods which led to the mass extermination of the local 
populations with the aim of completely destroying their powers of 
national resistance and their physical strength, which was the ultimate 
objective. . Thus, the accused as the supreme authority in the 
Wartheland, acting with full powers granted to him by Hitler, in the 
opinion of this Tribunal committed crimes both from the point of 
view of the municipal, and international law. That is, he ordered 
countenanced and facilitated as is shown by the evidence, criminal 
attempts on the life, health and property of thousands of Polish inhabi¬ 
tants of the occupied part of Poland in question, and at the same time 
was concerned in bringing about in that territory the general totalitarian 
genocidal attack on the rights of the small and medium nations to 
exist, and to have an identity and culture of their own.” 

7. THE DEFENCE OT SUPERIOR ORDERS 

With this plea of the accused and his counsel the Tribunal dealt in the 

following statement: 

. Thr °ughout the trial the accused consistently put forward one and 
the same defence which presumably in his opinion excluded or at least 
mitigated, his personal responsibility for the unrefutable and grievous 
crimes committed in the Wartheland while he was its supreme authority. 
The accused shifted the responsibility for these crimes to third parties 
in particular to those higher than he. the “ imperialist ’ Hitler and the 
policeman ruler of the Third Reich ’ Himmler, neither of whom are 
now alive. Then with undiminished stubbornness and complete dis¬ 
regard for the evidence, he laid the responsibility for specific cases at 
the door of yet others, lower in the Party and State hierarchy, on the 
organs of the S.S. and Gestapo which he alleged were not subordinate 
to him. and also on those heads of individual administrative depart- 
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ments (especially on those concerned with nationality policy, education, 

5 Sies. e,c.) who allegedly received orders drrcc, from ,hc 
Ministries in Berlin. Moreover, the accused did not admit responsi¬ 
bility even for the crimes of his undoubted subordinates in the 
Party or administration (e.g., the heads of departments who signed 
official pronouncements in the accused’s name) since it is poss'ble that 
in an organisation of between one and two thousand officials, which 
the acc 3 has compared to the administration of a smafl MaU take 
Denmark or Switzerland, such abuses of discretional authority b> . 

, ran occur Despite repeated direct questions, by the 

?,ScSn Xe Zd has 1 had .he moral courage ,o admU 
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of the brutal extermination of accused Artur Greiser. knew 
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the First World War. . • • the | ac k of suitable personnel, 
the war, in his opinion, ™ a '" ly °™^ nden , units of the Gestapo. He 
The abuses were the work of i P J? orders from ,he omnipotent 
himself was defenceless, when fac ^ expiaine d during the trial 
representatives of Himmler Poznan he favoured a reasonable 

that both in his Danzig post and injozna ^ ^ ^ ^ ^ ^ 

understanding with P°* a " ’ after the end 0 f the Second World War. 
restoration of the Polish ., ccused were in flagrant contradiction 

• • • AU these statements of ffie . ^ of this Tribunal are not 

to the evidence as a whole, and in me e 

credible. ., 

“Yet, even were the ^^“J^Vwere^o^talte into consideration 
basis for deciding his case, a_ d & f ^ ^ ^ ^ which carried out 
not his ‘ private but his even then such a defence would in 
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Germany, obedience is the fundamental attitude of the soldier. Yet 
even in this rigorous military law, discipline and obedience are not to 
be conceived in the sense of a blind obedience ... to every order, 
but only to orders that are in accordance with the law, and not those 
that call upon him to commit crimes. Any such criminal order from 
a superior will always constitute a particular crime, delictum sui generis , 
for the execution of which the doer will be equally responsible with the 
issuer of the order. Thus, the accused, according to his own argument, 
would answer for all criminal manifestations of his ‘ official ’ soul, if 
he implemented the criminal orders of his Fiihrer , as he also would for 
every manifestation of his criminal superior’s 4 official soul,’ i.c., for 
every order and instruction issued by him at that time either directly, 
or indirectly, to his subordinate officials in the party or the adminis¬ 
tration of the former Wartheland. 

“ Such responsibility is also in accordance with the proper inter¬ 
pretation of the (Polish) Penal Code, and the corresponding provisions 
of other modern penal codes, concerning the role of an intellectual 
offender, />., one who incites or prevails upon another person, or a 
group of persons (associates, subordinates, accomplices, conspirers, etc.) 
to commit a crime. According to the modern view this is not a ques¬ 
tion of creating a new kind of collective responsibility for someone 
else s guilt .... nor is it a departure from the fundamental objective 
view of personal responsibility within the limits of one’s own guilt, but 
a question of taking into consideration the undisputable fact that a 
large number of modern crimes are committed by larger or smaller 
groups of criminals, by associations of various kinds with varying degrees 
of direct complicity (instigators, actual perpetrators, accessories). The 
various types of public instigation to commit crimes ... is another 
specific form of indirect incitement. Thus the accused is responsible 
not only for all his own orders and instructions, but also for the speeches, 
lectures, articles and reports made or published by him during the 
Second World War ‘ on Hitler's orders ’ or under pressure from the 
‘ police-ruler ’ Himmler, such as have been laid before the Tribunal. 

That the accused was legally responsible for the criminal orders of 
his superior and for his own could not deny even his immediate 
deputy in the administration of the former Wartheland, the witness 
August Jaeger, lawyer and former civil judge. Evasive and careful as 
were the replies of this witness, who is possibly himself jointly responsible 
for a number of official acts committed in criminal co-operation with 
the accused, he could nevertheless not deny when questioned by the 
prosecution, that 4 in principle ’ the accused was responsible for the 
orders just indicated. What is more, even the accused himself in 
replying to a question from the Prosecution, said that, if he was to be 
regarded as an instrument for carrying out criminal orders received 
from Berlin, he would " in that sense ’ be responsible for those orders. 
From this it can be concluded that even in the light of his own defence 
and explanations . . . the plea of the accused cannot be taken into 
consideration either from the practical point of view, or from the 
fundamental legal point of view.” 

It should be mentioned that the Tribunal, in rejecting the plea of superior 
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orders, based its verdict on Article 4 of the Decree of 31st August, 1944, in 
its former text, which read as follows: 

“ The fact that any of the crimes envisaged in Articles 1 and 2 of the 
Decree was committed while in service of the enemy authority of 
occupation or on its orders, or under duress, does not exempt from 
criminal responsibility.” 

This provision was later amended and replaced by Article 5 of the new 
text of the Decree, which now reads (Para. I): 

“ The fact that an act or omission was caused by a threat or order, 
or arose out of obligation under municipal law, does not exempt from 
criminal responsibility.” 

In such cases, however, the Court may mitigate the sentence (Para. 2). 

8. THE DEFENCES OF NON-APPLICABILITY OF THE LAW, AND OF At TS OF STATE 

One of the defending Counsel submitted that the Decree of 31st August, 
1944, was not applicable to the accused in view of his German nationality, 
and also because he was himself the personification of the German authorities 
of occupation, while this Decree provided only for punishment of persons 
who assisted such authorities in the commission of crimes, e.g of Polish 
subjects who in this way committed offences against their own co-nat.onak 
This plea could not. however, be upheld in view of the fact that, accor g 
to Article 3 Dara I of the Polish Criminal Code, the Polish Criminal Law 
L wtobi; Sail pain, irresprclive of .hair nahonai;.,. 
a crime on the territory of the Pohsn Maica t v 
regarded by the Tribunal. ... . 

Jointly with the above plea, the Defence also l Q “jj l 0 ^| y d be 

committed by the accused were acts of tats or j, er <j tate as j n 

responsible before a court of his own Mate an y be Tribunal 

the latter event this would be contrary to in ern “. . i nt ^ 

disregarded this plea and did not express any opinion on this po.nt.( ) 


<’) See also Annex to Vol. VII. PP- *«• state in international law. see the 

(*) As to the development in the doefn 162-288. See also Vol. VI of these 

History of the Commission. 1 cit.. Chapter A. PP- 

Reports, pp. 60-1. i 
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CASE No. 75 

TRIAL OF ALBERT WAGNER 

GENERAL MILITARY GOVERNMENT TRIBUNAL OF THE FRENCH ZONE OF 
OCCUPATION IN GERMANY 

(JUDGMENT DELIVERED ON 29TH NOVEMBER, 1946) 

Killing of escaped civilian prisoners — Ill-treatment of individuals 
used as slave labour. 

A. OUTLINE OF PROCEEDINGS 

The accused, Albert Wagner, a German guard in a factory at Brebach, 
in the Sarre, was charged with murdering one Russian worker and ill-treating 
others who had been deported to Germany as slave labour. 

It was shown that in June or July, 1942, Wagner was warned, at about 
11 p.m. that a Russian worker was trying to escape. He found him in the 
yard between the railings of the factory and a wall. After firing two shots 
in the air he shot the worker dead from a distance of about 20 yards. It 
was further shown that, while serving as a guard, the accused used to ill- 
treat the workers by slapping them in the face and kicking them. 

The accused pleaded not guilty to the charge of murder, but guilty of 
unpremeditated homicide and of ill-treatment. 

The Court found the defendant guilty of murder and ill-treatment with 
extenuating circumstances and passed a sentence of 15 years’ imprisonment. 

B. NOTES ON THE CASE 

I. THE COURT AND ITS JURISDICTION 

The Court was the General Military Government Tribunal of the French 
Zone of Occupation in Germany, 2nd Division (chambre), sitting at Rastatt, 
whose competence is defined in two Ordinances of the French Commander- 
in-Chief in Germany.( l ) 

Under Article 1 of the Ordinance No. 20 of 25th November, 1945, French 
Military Government Tribunals in Germany “are competent to try all war 
crimes defined by international agreements in force between the occupying 
Powers whenever the authors of such war crimes, committed after 1st 
September, 1939, are of enemy nationality or are agents, other than French¬ 
men, in the services of the enemy, and whenever such crimes have been 
committed outside of France or territories which were under the authority 
of France at the time when the crimes were committed.”(’) Article 2 of 

<'>For the law in force in the French Zone regarding war crime trials prior to the 
establishment of Military Government Tribunals, as well as the legal basis of the latter, 
see Vol. Ill of this series. Annex II, pp. 100-101. 

!’> For committed in French territory the competent courts are Permanent 

Military Tribunals, sitting in France. On their jurisdiction see Vol. Ill of this series 
Annex It, pp. 93 et seq. 
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the same Ordinance deals with the penalties which these Tribunals are en¬ 
titled to impose. It provides that they consist of “ all the penalties which 
such Tribunals are empowered to pronounce, including the death penalty.” 

Article 1 of Ordinance No. 36 of 25th February, 1946, specifies that the 
crimes falling within the jurisdiction of the above Tribunals are those covered 
by Law No. 10 of the Allied Control Council for Germany. It reads : 

“ Military Government Tribunals in the French Zone of Occupation 
in Germany are competent, in virtue of Law No. 10 of the Allied Control 
Council concerning the punishment of persons responsible for war 
crimes, crimes against peace and crimes against humanity, to try the 
crimes set out in that law.” 

Law No. 10 defines war crimes, crimes against peace and crimes against 
humanity, and provides that penal liability extends to “ any person without 
regard to nationality or the capacity in which he acted.”(‘) 

It should be observed that the case under review could not have been 
tried by the French Permanent Military Tribunals which function in France 
on the basis of the Ordinance of 28th August. 1944. relative to the Suppression 
of War Crimea, and whose judgments have been recorded in earlier reports. 
According to A rticle 1 of the above Ordinance, the jurisdiction of Permanent 
Military Tribunals applies to crimes committed “ since the beginning of 
hostilities either in France or in territories under the authority of France. 
On the other hand, it is limited to cases where the victims were alternatively 
French nationals, persons under French protection, persons serving or 
having served in the French armed forces, stateless persons resident in 
French territory before 17th June, 1940, or refugees residing in French 
territory. In the case tried the crime took place in German territory and 
the victim was a Russian national, not coming within any of the above 
categories. The case, therefore, fell entirely within the competence of 
French Military Government Tribunals, as laid down in Article 1 of 
Ordinance No. 20 of 25th November, 1945. 

2. THE NATURE OF THE OFFENCES 

(a) Killing of Escaping Civilian Prisoners 

The accused was found guilty of “ murder ” of the Russian worker. His 
plea of “ guilty ” of homicide, but not of murder, was rejected by the 
Tribunal in view of the circumstances in which the killing took place. The 
Tribunal established that, when found by the accused, the victim was 
cornered, “ between a wall and the railings of the factory,” and that con¬ 
sequently “he could have been arrested without bloodshed.” The fact 
that the accused fired two warning shots before killing the worker was held 
not to constitute a defence but was taken into consideration as an extenuating 
circumstance. 

Murder of civilians, prisoners of war or disarmed or wounded combatants 
in the field of battle is a violation of the laws and customs of war whose 
criminal nature has acquired undisputed recognition. The lives of civilians 
are protected under the terms of Article 46 of The Hague Regulations, 1907, 

(') For full text of the relevant provisions see Vol. HI of this series. Annex II, pp. 
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and those of prisoners of war and combatants by the provisions of the 
Geneva Convention of 27th July, 1929. Their killing was treated as a war 
crime in the list of war crimes of the 1919 Commission on Responsibilities. 
From the facts of this trial it appears that the victim was a Russian deported 
to Germany for slave labour and kept there in conditions similar to those of 
a prisoner. The question as to whether and to what extent detaining 
authorities are entitled to prevent the escape of prisoners by the use of fire 
arms, or other means endangering their lives, is an issue in itself. By finding 
that the Russian worker could have been prevented from escaping without 
the use of fire arms the Court applied the test of necessity, which is one of 
the major tests in the case of prisoners of war.(') 

It should be observed, however, that whilst the circumstances of the case, 
as presented to the court, were sufficient to make the case clearly one of 
murder whatever the type of victim, the status of the victim was of par¬ 
ticular theoretical interest. The latter was not a prisoner of war. and 
there is no indication that he was a civilian prisoner punished by being used 
as labour for some specific offence committed against the German occupying 
authorities in Russia. His case would rather appear to be that of a civilian 
arbitrarily deported from Russia for the sole purpose of being used as slave 
labour. The court did not need to, and did not, enter into consideration 
of this fact, which represents a separate offence. In Article II ( b ) of the 
Allied Control Council Law No. 10, under whose terms the accused was 
tried, deportation to slave labour is expressly treated as a war crime, and 
had the court had to elaborate on the point, it might well have established 
that the use of the victim as slave labour being a crime in itself, the German 
authorities were in no case entitled to detain him and consequently to pre¬ 
vent him from escaping by resorting to means endangering his life. In 
such case the use of fire arms would appear to be entirely illegal, the 
position of the victim being distinct from that of a lawfully detained civilian 
prisoner or prisoner of war, where the use of such arms may be recognised 
as justified in appropriate circumstances. 

As a consequence, the main test in this type of case would shift from 
that of necessity to the question of " lawful ” or “ unlawful ” detention, 
and the principle introduced that the killing of an unlawfully detained 
prisoner trying to escape, always amounts to a crime, whatever the circum¬ 
stances. This would, however, leave open the question of the individual 
responsibility of the perpetrator. A guard, such as the accused, is not 
likely to be able to distinguish a lawfully from an unlawfully detained 
prisoner, and in such case may not be expected to judge whether or not he 
is under the obligation to follow the instructions of his superiors, concerning 
the escape of prisoners. The degree of his guilt would therefore probably 
epend on his own mens rea , and the punishment would be imposed 
accordingly. 

French Military Government Tribunals in Germany had also the oppor¬ 
tunity of considering the use of fire arms in the case of prisoners of war 
proper. In one of the trials held before them the accused, Paul Korber, a 
Merman frontier guard at the German-Swiss borders, was found guilty of 

Vol . 1 Ul! p° 22 . an? Vol. °Vtl?p^L ° f *** wh ° a,tempt to «caf*. Vol. 1, pp. 86-7. 
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murdering two of four Italian prisoners of war who were trying to cross the 
frontier into Switzerland. The event took place at night, which presumably 
indicated that there could be necessity to use fire arms. On encountering 
them the accused summoned the four prisoners, but admitted having fired at 
them at the same time. The court found that there had been no proper 
warning and consequently no proper use of arms, but admitted extenuating 
circumstances. The accused was condemned to 10 years' imprisonment with 
reprieve for the last 6 years of the punishment.!') 

The killing of the Russian worker by Albert Wagner was punished as a 
war crime under the terms of Article II ( b) of the Allied Control Council 
Law No. 10, and the sentence of 15 years' imprisonment pronounced under 
Article II, 3, of the same law. 

(b) Ill-treatment of Slave Labour 

The accused was also found guilty of ill-treating the Russians used as 
slave labour in the factory at Brebach. Ill-treatment of civilians and 
prisoners of war is a clear violation of the laws and customs of war. and 
therefore a war crime. It is explicitly punishable under the terms of 
Article II ( b ) of the Allied Control Council Law No. 10, which was applied 
in the case of Albert Wagner. 
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CASE No. 76 

TRIAL OF WASHIO AWOCHI 
NETHERLANDS TEMPORARY COURT-MARTIAL AT BATAVIA 
(JUDGMENT DELIVERED ON 25TH OCTOBER, 1946) 


Enforced prostitution a war crime. 


A. OUTLINE OF THE PROCEEDINGS 

The accused, Washio Awochi, a Japanese hotel-keeper who ran a club- 
restaurant in Batavia from 1943 to 1945, was tried for having forced Dutch 
women to practice prostitution in the premises of the club. 

1. THE CHARGE 

of It^ USed W3S Char , ge ? W ' th having “ in ,ime of war and a s a subject 
of a hosti'e power, namely Japan," and " owner of the Sakura-Club, founded 

of r , h ;r of Japanese civilians,” committed “ war crimes by, in violation 
f the laws and customs of war, recruiting women and girls to serve the 
aid cvd.ans or causing them to be recruited for the purpose, and then under 

ihev wish °I the Kempei (Ja P anese Military Police) should 

ofthesaid Hnh^ K f °L C, L S them t0 cotnmit Prostitution with the members 
of the said club, which the women and girls “ were not able to leave freely.” 

The prosecution asked the court to find the accused guilty of “ the war 

minu ° f enforced Prostitution ” and to convict him to 15 years’ imprison- 

2. THE EVIDENCE 

prostitution 1 3$ s A ome 12 or girls who were forced to 

ornh nS V u Sed - According to their testimony, given under 

Z ac CU JZS *7 ° lher evidence ' as we " as s‘ a « made by 

me accused himself, the facts were as follows : 

to^l WaSeStab,iS „ hed ' n Batavia from 1920 and returned to Japan prior 
ggression on Pearl Harbour, on 30th November, 1941 After the 

jlf ' nd '“ b * forces, he ,.«t d to 

Later on in 1943 r, 94 ^ ?. rst opened a restaurant called “ Akiboro.” 

a restaurant and’ k 3 b '° Ck ° fhouses and a brothel to which 

Club ,™ and a , bar * ere attached. The place was known as the Sakura 

the broShe. b Ss^ C « S,Vdy " Servcd f ° r Ja P anese civil ? ans - His assistant in 

since 1943 With Woman ’ L ' es Beer horst, with whom he had lived 

or in the bar^S^T he P ’ 7 ere engaged to serve in the restaurant 

prostitution r trCSSeS and th , e " gradually forced t0 commit a ^ of 
prostitunon with the customers. In most cases, when accepting to serve 

brothel ^IrSther 0 ' ***%?* ?** "T* Un3Ware ° f the existcnce of the 
brothel. In other cases they knew of it, but made specific arrangements 
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that they would have nothing to do with it. In only a few cases did the 
girls willingly and knowingly accept the prostitution. Threats with police 
measures were, in some instances, used at the stage of inducing the girls 
to become waitresses. In all cases the girls wished to leave the place either 
when put under pressure to become prostitutes or a certain time after having 
started this activity. They were not allowed to do so. All were threatened 
with the Japanese police, that is with imprisonment or deportation, and some 
were even severely beaten. 

Some girls were required to earn a minimum of 450 guilders per evening, 
and thus to receive at least three visitors. No girl was allowed to receive 
less than two visitors every night. 

In several instances girls who persisted in asking to leave were delivered 
to the police and deported to other districts. 

Among those who were thus forced to prostitution were girls of 12 and 
14 years of age. 


3. DEFENCE OF THE ACCUSED 

The accused admitted having run the brothel with the assistance of his 
mistress. Lies Beerhorst, but pleaded that he had done so under orders of 
the Japanese authorities. He also alleged that the whole business was 
conducted by Lies Beerhorst, and that, although he confirmed every engage¬ 
ment of girls, he personally never used threat, force or trick to recruit the 
girls or make them remain when they wanted to leave. He confessed to 
having beaten one of the girls, but contended that this was not in order to 


4. THE JUDGMENT 

The accused was found guilty of the " war crime of enforced prostitution 
and was sentenced to 10 years imprisonment. 


B. NOTES ON THE CASE 

1. THE COURT 

In the Netherlands East Indies war crimes trials are conducted by coum- 
martial that is by military courts. In this case, as well as in some o her 
trials reported in these volumes, the court was a Temporary Court-Martial. 

The jurisdiction of courts-martial in the Netherlands East Indies over war 
crimes de ves from the Statute Book Decree No. 46 of 1946 concern.ng the 
“ L^al Competence in respect of War Crimes.” By this Decree amend- 
menfs were made to the Statute Book Decree No. 173 of 1934 concerning the 
“'competence of the Military Judge," "hereby the latter s Jetton was 
extended so as to cover war crimes. According to Art. 10 of Decree No 173 
of 1934 as amended, punishable acts falling w.th.n the competence of the 
military judge are tried by courts-martial. 

The establishment and functions of temporary, as of other, courts-martial 
are regulated by the Statute Book Decree No. 74 of 1946 concern.ng the 
“War 8 Crimes Penal Procedure." Under the terms of Art. 106 of this 
Decree, temporary courts-martial are appointed, whenever necessary, in 


/ 
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any territory where a state of siege has been declared.” The appointment 
is made by the commanding officer of the area concerned, and advice is sent 
to the Governor-General and the Supreme Military Court for the Nether¬ 
lands East Indies. 

In addition to temporary courts-martial, war crimes trials in the Nether¬ 
lands East Indies may also be conducted by ordinary courts-martial and by 
field general courts-martial.(') 

2. NATURE OF THE OFFENCE 

The accused was found guilty of” enforced prostitution " under the terms 
of Art. 1, para. 7 of Statute Book Decree No. 44 of 1946 concerning the 
" Definition of War Crimes." The relevant passages read as follows : 

“ Under war crimes are understood acts which constitute a violation 
of the laws and usages of war committed in time of war by subjects of 
an enemy power or by foreigners in the service of the enemy, such as : 

7. Abduction of girls and women for the purpose of enforced 
prostitution.” 

The above paragraph 7 is a reproduction in Netherlands East Indies 
municipal law of the offence contained, under the same number, in the list 
of war crimes drawn up by the 1919 Commission on the Responsibility of 
the Authors of the War and on Enforcement of Penalties. In its judgment 
the court of Batavia, in fact.and very rightly so, put the accent on “enforced 
prostitution in itself, and not on abduction or deportation for that 
purpose. In the case tried there had been no abduction, and it would have 
been unjustified to consider that for this reason enforced prostitution was 
not a punishable act. This was obviously not meant by the drafters of the 
1919 list and of those of the above quoted Art. 1. 

The manifestations of what is deemed to constitute “ enforced ” prostitu¬ 
tion were considered by the court and summarised in its findings on the 
offence. With regard to the facts of the case tried, they were described as 
follows : 

Women and girls intended for prostitution had to take up residence in 
a part of the club shut off for that purpose and from which they were not 
free to move.” 

When they wished to leave the brothel, women and girls “ were threatened 
with the Kempei ” (Japanese military police), which threats, in view of the 
nature of the Japanese police, “ were rightly considered as being synonymous 
with ill-treatment, loss of liberty or worse.” 

The threats were “ of such a serious character ” that “ the women and 
girls were forced through them to give themselves to the Japanese visitors 
of the Sakura Club against their will.” 

The above descriptions are illustrative of the main elements of “ enforced 
prostitution,” which amount to compulsion in all its possible forms. 

these Reports'* detaih ° n ,he j urisdiclion of these courts, see the Annex to Vol. X! of 
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3. PERSONAL GUILT OF THE ACCUSED 

With regard to the defendant’s plea that all business connected with the 
brothel was not conducted by him personally, but by Lies Beerhorst. the 
court was satisfied that " the threats were uttered chiefly by Lies Beerhorst 
and not by the accused personally,” but established at the same time his 
guilt on the following grounds: 

The accused was “ leader and head " of the Sakura Club ; Lies Beerhorst 
“ lived with him as his mistress and was a subordinate of his ” ; the accused 
" had great financial interests in the takings of the club. Therefore the 
court concluded that ” it can be established not only that the accused knew 
of Lies Beerhorst’s attitude towards the prostitutes, but even that this 
attitude was the result of an order given to Lies Beerhorst by the accused 
The court referred also to the fact that the girls used on prostitution were 
Dutch women and found that "in view of where the; power lay in this 
country during the Japanese domination and of the ideas held by the Japanese 
with regard *to the relationship between them and ^eir subordinates 
esDeciallv if the latter belonged to another race, it may be taken that the 
SSS y is directlyResponsible for the treatment to which the prostitutes 

were subjected at the Sakura Club. 

that the girls “ were forced to work very hard m order to make the g. 
as high as possible.” 
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CASE No. 77 

TRIAL OF SUSUKI MOTOSUKE 

NETHERLANDS TEMPORARY COURT-MARTIAL AT AMBOINA 
(JUDGMENT DELIVERED ON 28TH JANUARY. 1948) 

Bearing oj victim s nationality upon concept of war crimes _ 

Murder—Violations of the rule of fair trial and other 
requisite lawful proceedings. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

The accused, Susuki Motosuke, was a First Lieutenant of the Japanese 
Army Engineer Corps, posted with the Hosikikan (Japanese Intelligence 
Service) in the island of Ceram. Netherlands East Indies. 

He was charged with having, between August and November, 1944, that 
is in time of war, contrary to the laws and customs of war, intentionally, 
by abuse of the authority he enjoyed over his subordinates . . . incited the 
latter to execute Indonesian natives, subjects of the Netherlands East 
Indies whilst knowing that the victims “ had not been tried, at any rate in 
a legal manner. 

The Court was requested by the prosecution to find the defendant guilty 

° f H ar ,u nme °! “ murder ' committed four times ” and to sentence him 
to the death penalty. 

2. FACTS AND EVIDENCE 

,nTnZ din , g A°r the ev i dence admitted b * the Court from the prosecution 

fr ° m ° ,her S ° Urces ' the crimes char 8 ed were committed in 
the tollowing circumstances : 

In August, 1944, as officer of the Japanese Intelligence Service, the defend¬ 
ant gave orders to subordinates to execute by shooting a Dutch subject by 
he name of Barends. During the Japanese occupation of Ceram the latter 
ad joined the ranks of the “ Gunkes,” a corps of “ volunteer combatants,” 
composed mainly of Indonesians serving with the Japanese Army As a 
Japanese soldier Barends was found guilty of having shot at a Japanese 
called Yamamoto, and the defendant ordered a summary execution. The 
execution was carried out in the presence of the accused, who gave the 
orders to fire to the execution squad. 

In Beptember 1944, the defendant ordered the arrest of three Indonesians, 
by the names of Skalwik, Tarumasele and Mailoa, the last two being school 
teachers. Skalwik was accused of stealing a rifle from the Japanese ; 

. n a !" ase e W . aS ac . cused of sel,m 8 ambushes in the path of retreating 
SLTL' a , ndM " IOa Was charged with shooting at and robbing Japanese. 
ua C * t0 ^ er ‘ l944 ’ lhc accused gave the orders for their execution and again 
led the firing squad which killed the three Indonesians. 
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3. DEFENCE OF THE ACCUSED 

While admitting that he gave the orders for the above executions, the 
accused pleaded not guilty. 

Concerning the execution of Barends the defendant referred to the fact 
that the victim had volunteered to join the Japanese Army and was con¬ 
sequently subject to Japanese military laws and regulations at the time of 
the execution. The execution was therefore purely an internal matter of 
the Japanese Army and did not come within the sphere of war crimes. The 
Court was not competent to try him on this count. 

Concerning the killing of the other three victims, the defendant alleged 
that their execution was lawful as it was made following a sentence of a 
Japanese Court-Martial (Gunritsu Kaigi), and was ordered by his superior 
officer, Lieut.-Colonel Hirunoga or Hirunaka. 


4. FINDINGS AND SENTENCE 

The Court dismissed the accused's pleas. In the case of Barends it 
decided that there was no war crime but the common law criminal offence 
of “ intentional incitement to murder by abuse of authority, of which t 
accused was guilty. In respect of the execution of the other three Indonesians 
it decided that there were no proper trial by Japanese courts and that the 
accused was guilty of the “ war crime of murder. 


B. NOTES ON THE CASE 

1. THE BEARING OF THE VICTIM’S NATIONALITY UPON WAR CRIMES 

One of the most important findings of the Court was that made 
case of the execution of Barends. ... A 

Tile Court war satisfied tha, Barends had frccl,; joined >h= 
in the Netherlands East Into and^[ch Go.cmrncnl, As a con- 
service without the of d n0 , a Netherlands subject 

sequence the Court decided that Bare - subject of the United 

at the time of his execution and therefore g Explanation of the 

Nations.- The Court further^.^/^“hichAlt released a, a 
Legislation drafted with regard to War C nm . number ed 15031 of 

supplement to the Netherlands East n ies cases involving 

1946. As evidence that war nalsjerM ^ w the 

victims of Allied nationality, t of the United Nations Corn- 

above “ Explanation it was h ^ t0 undertake the investigation 

mission for the Investigationof , /ie United Nations .'V) As 

of war crimes committed . /. t v, e ranks of the Japanese Army, 

Barends had lost his na ^J a1 !^ t ^ u ld‘ hardly be alleged that the act com- 
the Court took the view &&*<**** / nd ms of war< - and that 
mined against him was contrary to the taws lrated 

for this reason in his case no war crime had been perpetrated. 

- — r • ■ ,i name or the United Nations War Crimes Commission. 

(>) This was the original name oi me u 

(*> Italics inserted. 
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While discarding the charge of having committed a war crime on account 
of the victim's national status at the time of the crime, the Court decided 
that the accused was guilty of a common law crime under the terms of the 
Netherlands East Indies Penal Code. This decision was reached after 
consideration of the accused's defence that the execution was a purely internal 
matter of the Japanese Army, and constituted a lawful act under Japanese 
laws. The accused referred to two provisions of the Japanese Military 
Penal Code and claimed that, under Article 62 of the Code Barends had been 
guilty of insubordination, with the use of arms, in the face of the enemy, 
which offence was punishable, among other penalties, with death. Under 
Article 22 of the same Code every commander of a military unit was entitled 
to acts of summary justice, including the imposition of death penalty, and 
was not liable to punishment for such acts if they were carried out “ in cases 
of necessity for the maintenance of discipline among army units face to face 
with the enemy. When giving the orders to execute summarily Barends 
he. the defendant, had proceeded within these powers. 

The Court dismissed this plea on the following grounds : 

The accused s unit, to which Barends belonged, had “ never once been 
during the whole war face to face with the enemy,” as “ no Allied landings 
ever took place on the island of Ceram in war-time.” The accused was 
therefore not entitled to use the powers given in Article 22 of the Japanese 
Military Penal Code to army unit commanders. In this connection the 
app ication of Article 62 of the same Code was, in the circumstances. 

reserved to the judiciary and could not be carried out by the accused on 
his own authority. 

^ As a result the accused was found guilty of the common law crime of 
intentional incitement to murder by abuse of authority,” as provided 
against in Art. 55, para. 2° of the Netherlands East Indies Penal Code. The 
relevant passages of this Article read as follows : 

^ The following shall be punished as the authors of a punishable 


_ They who by gifts, promises, misuse of authority, or of the esteem 
in which they are held, by force, threats, or deceit, or by providing 

t e opportunity, means or information, intentionally incite the 
act. (*) 


The Court s finding that, in the case of Barends, there was, technically 
' Var the , v,ctim was no longer, at the time of the crime, a nationa 

of one of the United Nations, deserves special attention. The Court referret 
to the terms of reference of the United Nations War Crimes Commission 
f-rom the way this reference was made it is apparent that the Court tool 
into account the War Crimes Commission’s terms of reference as they were 
origmaHy determined in the first stages of its existence. The subject ol 
whether or not the concept of war crimes applied only to victims of Alliec 
nationality, was considered by the United Nations War Crimes Commissior 

Lfr'V 5 20t r h ° ctober ' 1943 ’ ‘he very day of its establishment at thi 
diplomatic conference in London. The majority had taken the view that i 

(*) Italics inserted. 


was applicable only to such victims. Soon after this, however, in April. 
1944, the question was raised again with regard to reported killings of many 
Italian hostages by the Nazis after the Armistice with Italy was signed, as 
well as to offences perpetrated by the Nazis against inhabitants of Hungary, 
Roumania, and other enemy countries. A proposal was made that, in the 
circumstances, the concept of war crimes should be applied irrespective of 
the nationality of the victims or of the place of the crime, as such offences 
were also deserving of punishment.!') The principle previously adopted 
was maintained, but the concept of “ Allied ” nationals was at the same 
time interpreted in a wider sense so as to meet the situation created by the 
fact that, after her capitulation, Italy had been accepted by the Allied 
Governments as a co-belligerent Power and had fought against the Germans 
with military units of her own. A number of cases concerning Italian 
victims of Nazi crimes perpetrated after Italy had become a co-belligerent 
Power, were considered by the Commission and charges against perpetrators 
put on record in the Commission’s files as prima facie evidence of " war 
crimes.” After the end of the war British military courts in Italy conducted 
as " war crime ” trials, proceedings against Nazi officers, such as Field 
Marshal Kesselring, for the killing of Italian victims. In this manner the 
rule that the concept of war crimes applied only to “ Allied nationals 
was relaxed so as to include nationals of a “ co-belligerent Power. 

In the trial under review the victim had joined the ranks of the enemy of 
an Allied nation and had thereby, according to Netherlands East Indies 
law, become assimilated to an enemy national. 


2. MURDER AS A WAR CRIME 

In the case of the other three victims the Court decided that, in view ol 
their national status, the accused was guilty of the “ war crime of murder. 

Murder is one of the offences which have been recognised as a criminal 
violation of the laws and customs of war ever since these v.oiat.ons were 
defined It was included on top of the list of war crimes of the 1919 Com¬ 
mission on the Responsibility of the Authors of the War and on Enforce- 
_„ nt nf penalties and was dealt with in the same manner by the United 
Nations War Crimes Commission in regard to violations committed during 
. Wnnrl World War In the Netherlands East Indies legislation it is 

Decree No. 44 of 1946. 

In .his trial the important point is that the accused's guilt was determined 
*' n with his olea that the execution was lawful as it allegedly took 

passed by a Japanese court after trt.l 

of the three victims. The Court heard a Japanese witness who, at the time 
of the alleged trial, was prosecutor of the Japanese court concerned He 
testified hat some preparations for a trial were undertaken, but could no 
remember thaUhe case was actually tried. The Court took this as sufficient 
exfidence that the execution “ took place without sentence being passed by 
any competent judge,” and that for this reason it was ” contrary to the laws 
and customs of war ” and consututed a war cri me. 

Wary**;* 
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3. VIOLATIONS O! THE RULE Oh I AIR TRIAL AND OTHER REQUISITE LAWFUL 

proceedings! *) 

The Court's decision that the accused was guilty of a common law crime 
in the case of Barends, and of the “ war crime of murder ” in respect of the 
other victims, was reached after consideration of yet another important point. 

The Court investigated the question as to whether the victims had in fact 
been guilty of any offence against the Japanese authorities, as claimed by 
the defendant. In both cases it decided that they were. 

Thus, for example, in the case of Barends the following was stated in 
the Judgment : 

" The Court . . . deems proved that the accused . . . ordered a 
number of Indonesians under his command to kill by rifle fire Barends, 
who was the head of a group of Gunkes and who had committed a 
punishable offence .”(*) 

In the case of the other three victims the Court stated : 

“ The Court . . . deems proved that the accused . . . ordered a 
number of Japanese under his command to kill by rifle fire Tarumasele, 
Mailoa and Skalwik who had committed punishable offences .”(*) 

These findings are important as they define the true nature of the offences 
for which the accused was convicted. 

In both cases they bring in the foreground the issue of fair trial and of 
proper exercise of powers vested in members of the authorities of a belligerent 
State in occupied territory. In both cases the accused's culpability consisted 
in that, although the victims were guilty of offences and were liable to 
punishment by the occupying authorities, they were punished in an unlawful 
manner. It is on account of this lack of lawful proceedings that the execu¬ 
tions were criminal, and that the defendant had become guilty of a crime. 

The execution ot the three Indonesians is a case in point concerning the 
right of inhabitants of an occupied territory to be tried by an occupation 
court before being subjected to a penalty. On the other hand, the circum¬ 
stances of Barends s death are illustrative of cases in which victims are, 
technically, not nationals of the State whose territory is occupied, but arc 
nonetheless entitled to the same right of being subjected to lawful pro¬ 
ceedings before punishment. In this latter case the Court’s decision is the 
more remarkable as it, technically, concerned an “ enemy ” subject. The 
accused s conviction on this course is, therefore, evidence of the jurisdiction 
of an occupied Power over offences committed in its territory, during the 
occupation, between members of the occupying authorities themselves. In 
this respect another remarkable feature is that the rule of fair trial or of any 
other requisite lawful proceedings was considered and implemented from 
the viewpoint of the law of the occupying Power, and that the defendant 
was found guilty on the grounds that he had transgressed his powers under 
the terms of his own country’s law. 

In this manner the Judgment in this trial goes deeply into the issue of the 
obligations of an occupying State to exercise its powers within given standards 
of justice, and is a confirmation of the principle that the latter includes in 
the first instance the duty to extend the right of fair trial to inhabitants of 
occupied territory. 

denia, “^f^rial see ako Vol. V of these Reports, 
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THE SPECIAL COURT IN AMSTERDAM, FIRST CHAMBER 
(JUDGMENT DELIVERED ON 28TH APRIL, I94X) 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

The accused, Wilhelm Friedrich Walter Gerbsch. was a guard of the penal 
camp at Zoeschen, in Germany, during 1944-1945. 

The prosecution brought against him a “ primary ” and an alternative 
charge. 

The primary charge was that he carried out “ serious ill-treatment, c>r 
which Netherlanders, at any rate persons deported or transferred from the 
Netherlands to Germany ” and detained in the camp at Zoeschen were the 

victims. 

The alternative charge was that he committed ill-treatment as an official 
in the State or public service of the enemy," and by doing so ’ intentionally 
acted contrary to the laws and customs of war, or at any rate of humanity. 

Under both charges the accused was prosecuted for offences committed 
“ during the time of the war begun by Germany against the Netherlands 
on 10th May, 1940, but before 15th May. 1945. making use of the power, 
opportunity and means offered him by his office and by the enemy and the 
?aTof the enemy occupation of the Net he, land, and of the European 

countries.” 

2. THE EVIDENCE 

A large number of witnesses, all inmates of the camp in which the accused 
served, tere heard, and by their concurrent testimonies the following facts 

were established : . 

T , • the camD were of different nationalities, including Dutch 

n* ««u^«*dcontinually and indiscriminate,, a rubber 
subjects, i ne inmates. These beatings caused severe 

truncheon wit which the victims “ fell down unconscious and 

bodily injury." as a result *•*•*<* " |!fe ■' On several occasions the 
in several cases gave of f be tr „„ c heon. and in many others he 

accused used a p Because of his cruelty he “ was among the 

savagely flogge t e■ in • t he victim was a Dutchman 

most fearad“TpJ,’- or - Pl „ the Amste,darner" The 
from Amste j hi , push a fully loaded wheelbarrow up and down a 
dS^ScE dme he beat the victim without interruption with a 
slope, a ur '"? n collapsed several times and every time was beaten 

rubber truncheo . eventually fell unconscious and later died of 

rii—.^^r.r^inmaL died in the same manner a, the 
accused’s hands. 
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3. THE DEFENCE 

The counsel for defence pleaded that the Court had no jurisdiction to 
try the accused. The reasons given were that the latter was a German, that 
the offences charged constituted war crimes committed on German territory, 
and that by committing them the accused acted in the public service of the 
German state, so that the jurisdiction of the Netherlands court was excluded. 

This plea was rejected on the basis of an express provision of Dutch law 
giving jurisdiction to Dutch courts over offences committed against Dutch 
subjects or Netherlands interests outside Dutch territory. 

4. FINDINGS AND SENTENCE 

The accused was found guilty of a crime against humanity in that he 
" intentionally committed terrorism against Netherlanders and against 
(versons through whom the interest of the Netherlands was or could be 
harmed. He was also found guilty in the capacity envisaged in the alterna¬ 
tive charge, that is as an " official who, during the legitimate exercise of 
his function, intentionally inflicted on another severe bodily injury which 
resulted in death, committed several times, making use thereby of the power, 
opportunity and means offered him by the enemy and the fact of the enemy 
occupation.” 

In imposing punishment the Court recognised two mitigating circum¬ 
stances. It declared that the accused “ did not act on his own spontaneous 
initiative but was drawn into the whole abominable system of terrorism 
and brutality carried out under the higher German Nazi administration 
against civilians of the occupied nations.” On the other hand, the Court 
established that the accused's “ mental faculties were defective and un¬ 
developed at the time of the crimes as well as at that of the trial. 

Gerbsch was condemned to 15 years’ imprisonment.(') 

B. NOTES ON THE CASE 

I. THE JURISDICTION OF THE COURT 

The Court rejected the defence plea concerning its jurisdiction on the 
basis of Art. 4 of the Extraordinary Penal Law Decree D.6I of 22nd Decem¬ 
ber, 1943. This provision gives jurisdiction to Dutch courts over war crimes 
or crimes against humanity committed outside the Netherlands against 
Dutch subjects: its relevant passages read as follows : 

. . . The Netherlands penal law applies to any person who outside 
the realm in Europe is or has been guilty of: 

(I) A crime described in . . . Articles 26, 27 and 27a of this 
Decree. . . . if the act has been committed against or in connection 
with a Dutch citizen or a Netherlands legal person or if any Nether¬ 
lands interest is or could be harmed thereby.” 

Art. 27a makes punishable by Dutch courts those “ who during the time 
oi the present war and while in the forces or service of the enemy State are 
guilty of a war crime or any crime against humanity as defined in Art. 6 

was stnf ^fdKid™ de aga ' nS ' ‘ h,S judgmem and ' at <ime of going to press, Hie appeal 
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under (ft) and (c) of the Charter belonging to the London Agreement of 
8th August, 1945.” When war crimes and crimes against humanity “ con¬ 
tain at the same time the elements of an act punishable according to 
Netherlands Law,” the maximum punishment is that provided against 
that act in Dutch municipal law. If they do not contain the elements 
of such an act, they are punishable by Dutch courts with the penalty 
prescribed for the act with which they show “ the greate . similarity."(') 

An analysis of the nature of the accused's offences with regard to the 
above provisions will be found later. The Court decided that the ill-treat¬ 
ment committed by the accused fell within the terms of Art. 27a in con¬ 
junction with Art. 4 of the Decree. It defined the issue in respect of Art. 4 
by stating that, according to this Article, “ the Netherlands judge was 
accorded jurisdiction with regard to anyone ” who had committed offences 
outside Holland " against or in connection with a Netherlander or if any 
Netherlands’ interest was or could be harmed thereby." 

With reference to the defence plea that the Court was not competent on 
account of the accused's nationality and official position, the Court invoked 
the principle of the so-called “ passive nationality,” according to which the 
jurisdiction of Dutch courts is governed by the nationality of the victims 
and not of the accused, or by the fact that Dutch national interests, and not 
those of the accused's country were injured. The court emphasised that 
this was a principle accepted by many nations as an “ internationally 
recognised legal institution," and that no rule of international law made 
any exception to it.( ! ) 

Regarding the plea that the accused “ acted in the public service of the 
German State " the Court declared this to be irrelevant as its jurisdiction 
deriving from Art. 4 of the Extraordinary Penal Law Decree of 22nd 
December 1943 was. under the terms of Art. 27a of the same Decree, 
explicitly accorded in respect of perpetrators “ in the service of the enemy 

State.T) 

2. NATURE OF THE OFFENCES 

As stressed in connection with the question of the Court's jurisdiction, 
the findings were that the accused was guilty under the terms of Art. 27a 
of the SaoTdinary Pena. Law Decree of 22nd December. 1943, which is 
included among the provisions defining the offences committed outside 
Dutch territory over which Dutch courts have jurisdiction. The acts of 
ill-treatment were defined by the Court as constituting ” crimes against 

humanity.” 

Art ">7 a of the above Decree makes crimes against humanity punishable 
bv Dutch courts within the terms of the definition of this concept in the 
Charter of the International Military Tribunal at Nuremberg. Art. 6 (c) of 
the Charter contains the following description of crimes against humanity : 

“ Murder, extermination, enslavement, deportation, and other 
inhumane acts committed against any civilian population, before or 

(>) For more details on this point see Annex to Vol. XI of this series. 

The Court C ould also have relied upon the principle of the universality of juris¬ 
diction over war crimes. See Vol. I of these Reports, p. 42. 

( 3 ) See also Vol. VI. pp. 60-1. 
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during ihe war, or persecutions on political, racial or religious grounds 
. . . whether or not in violation of the domestic law of the country 
where perpetrated.”! *) 

Acts of ill-treatment are covered by the terms “ other inhumane acts." 

The Court gave no reasons why it had established that the accused’s acts 
of ill-treatment constituted crimes against humanity and not war crimes. 
Art. 6 ( b ) of the Nuremberg Charter defines war crimes as " violations of 
the laws or customs of war,” and explicitly includes the ill-treatment of 
the civilian population of occupied countries in this concept. 

As has been stressed in connection with other trials,! 2 ) the two concepts 
of war crimes and crimes against humanity may overlap so as to cover at 
the same time the same criminal act. The concept of crimes against humanity 
is, however, wider in most senses than that of war crimes, so that there may 
be more cases in which a war crime constitutes a crime against humanity 
than the reverse. Certain distinctive features of each concept are to be 
found in the definitions contained in the Nuremberg Charter. Under 
Art. 6 (/>), which concerns war crimes, the emphasis is on offences committed 
during the war, which is implied in the notion of the “ laws or customs of 
war,” and on victims who are " civilian population of or in occupied terri¬ 
tory.” In Art. 6 (c), which concerns crimes against humanity, the emphasis 
is on offences committed during or before the war,! 2 ) and on victims who 
are members of “ any civilian population.” This latter element is the most 
important, as the concept of crimes against humanity was introduced chiefly 
with a view to punishing offences committed against nationals of the enemy 
States themselves, such as in the case of German Jews, German Catholics 
and other Germans victimised on account of their race, religion or political 
creed. 

In the case tried the striking features were that the place of the crimes 
was in Germany, that the victims of the camp in question were of various 
nationalities, and that the accused was found guilty of offences against 
victims including nationals of other countries in addition to those of 
the Netherlands. This was emphasised by the Court in the following 
terms : 

“ The Court is convinced and considers it legally proved that the 
accused . . . making use of the power, opportunity and means offered 
him by his office and by the enemy and the fact of the enemy occupation 
of the Netherlands and of other European countries , to wit, employed 
in German Stale service as a guard over persons of various nationalities 
. . . which persons had been deported or transferred to Germany . . . 
applied a system of ill-treatment in the said camp of which also persons 
deported or transferred from the Netherlands to Germany and detained 
in that camp were the victims.”! *) 

It will be noted that, when referring to persons deported to Germany 
from the Netherlands, the Court did not limit its reference to Dutch nationals, 
which leaves room to believe that nationals of other countries were included. 

(*) Italics are inserted. 

(*) See Trial of Josef Altstotter and others. Vol. VI of this Series, pp. 1-110. 

( 2 ) See. however. Vol. IX, pp. 44-8. 
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The Court's conclusions on the above findings were made on the same 
lines : 

“ The accused . ... in connection with the war of aggression un¬ 
leashed by Germany against the Netherlands and other countries, . . . 
intentionally committed terrorism against Netherlanders and against 
persons by the ill-treatment of whom the interest of the Netherlands 
was or could be harmed.”! 1 ) 

The reference to the Netherlands interests in connection with persons 
other than “ Netherlanders ” is presumably an indication that the court had 
in mind non-Dutch nationals residing in Holland and transferred to the 
accused’s camp in Germany. 

It would thus appear that it is on account of the above circumstances that 
the Court decided that the accused was, technically, guilty of crimes against 
humanity and not of war crimes. The main element in this respect would 
appear to be the conviction of the accused for ill-treating foreign, />., non- 
Dutch citizens in Germany. For, although ill-treatment is a war crime 
under international law irrespective of the place of the offence, provided the 
offence is committed against a national or an ally of the State whose courts 
conduct the trial, the jurisdiction of the Dutch Courts over war crimes is 
limited to cases affecting Dutch subjects and Dutch interests. It is only 
when the offences alleged constitute crimes against humanity that cases 
affecting foreign subjects may fall again within the jurisdiction of Dutch 
national courts. In such cases the jurisdiction of Dutch or any other 
national courts is exercised more on the basis of international than national 
law, and is only instrumental to making the rules of international law effective. 

This aspect can best be illustrated in connection with yet another feature 
of the concept of crimes against humanity. As conceived in Art. 6 (c) of 
the Nuremberg Charter, crimes against humanity do not concern isolated 
offences. They must have been committed on a wider scale as part of a 
common pattern repeatedly and systematically carried out, and directed or 
at least approved by a governmental authority. These features were 
stressed by some courts on the occasion of trials conducted under Law No. 
10 of the Allied Control Council for Germany. Thus, in the case against 
Josef Altstotter and others, one of the United States Military Tribunals at 
Nuremberg stated the following with reference to Law No. 10. which gives 
a definition of crimes against humanity similar to that of the Nuremberg 
Charter : 

“ We hold that crimes against humanity as defined in Control Council 
Law No. 10 must be strictly construed to exclude isolated cases of 
atrocities or persecutions whether committed by private individuals or 
by a governmental authority. As we construe it, that section provides 
for the punishment of crimes committed against German nationals only 
where there is proof of conscious participation in systematic govern- 
mentally organised or approved procedures, amounting to atrocities 
and offences of that kind specified in the act and committed against 
populations or amounting to persecutions on political, racial or religious 
grounds.”! *) 

C) Italics are inserted. 

<») See Trial of Josef Atstotter and others. Vol. VI. pp. 1-110 ol this Series. 
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This view concurred with the opinion previously expressed by the 
United Nations War Crimes Commission. When studying the nature of 
the concept of crimes against humanity in contradistinction to war crimes, 
the Commission had reached the following conclusion : 

“ Isolated offences do not fall within the notion (of crimes against 
humanity). As a rule systematic mass action, particularly if it can be 
shown to be authoritative, will be necessary to transform a common 
crime, punishable merely under municipal law, into a crime against 
humanity which thus becomes also the concern of International Law. 
Only crimes which either by their magnitude and savagery or by their 
great number or by the fact that a similar pattern is applied at different 
times and places, endanger the international community, or shock the 
conscience of mankind, warrant intervention by States other than that 
on whose territory the crimes have been committed, or whose subjects 
have become their victims.”!') 

It will be noticed that both this description and that of the United States 
Military Tribunal fits the situation of the case tried. The ill-treatment 
perpetrated by the accused was not an isolated case as it was notoriously 
applied at different times and places by the Nazis, and was part of their 
general criminal policy. It also undoubtedly “ shocked the conscience of 
mankind ” as part of that pattern, and therefore clearly warranted the 
“ intervention " of the Dutch court in the case implicating victims other 
than Dutch subjects. The fact that the accused’s acts formed part of a 
pattern, authoritatively directed, was stressed by the Court in its decision 
regarding the mitigating circumstances in the case. It will be remembered 
that one of these circumstances was that the accused “ was drawn into the 
whole abominable system of terrorism and brutality carried out under the 
higher German Nazi administration.” 

Finally, it should be observed, with regard to the rule according to which 
penalties for crimes against humanity are those provided by Netherlands 
municipal law for identical or similar acts, that the Court’s finding was 
that the offences committed by the accused were punishable under Arts. 
300-304 of the Dutch Penal Code, which deal with acts of physical 
ill-treatment (blows, bodily injury, and the like). 

3. GUILT OF THE ACCUSED 

The accused was found guilty of the offences described in the primary 
charge in the circumstances emphasised in the alternative charge, that is, he 
was found guilty of ill-treatment “ as an official in the State service of the 
enemy ” who made use of “ the power, opportunity and means offered him 
by his office.” 

The responsibility of officials of the State is defined in Art. 21 of the 
Extraordinary Penal Law Decree of 22nd December, 1943. This Article 
deals with “ every officer, official or any other person, whether serving in a 
permanent or temporary capacity, employed by the civil or military adminis¬ 
tration of a hostile power.” The effect of Art. 21 is that such officials are 
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subject to the rule of Art. 44 of the Dutch Penal Code, which reads as 
follows : 

“ If an official by committing a punishable offence violates a par¬ 
ticular duty, or in committing a punishable offence makes use of the 
power, opportunity or means given him by his office, the punishment 
may be increased by one third." 

The increased punishment, which is not mandatory but only optional, was 
presumably not applied by the Court in the case of the accused on account 
of the two mitigating circumstances previously mentioned. One was that 
the accused did not act “ on his own spontaneous initiative ” but was the 
instrument of the Nazi system of terror. The second circumstance was 
that the accused's mental faculties were “defective and undeveloped.” This 
apparently removed the grounds for implementing the punishment of Art. 
21, although the accused fell within the categories of individuals covered 
by it. 
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CASE No. 79 

TRIAL OF SHIGEKI MOTOMURA AND 15 OTHERS 

NETHERLANDS TEMPORARY COURT-MARTIAL AT MACASSAR 
(JUDGMENT DELIVERED 18TH JULY, 1947) 

Responsibility of Criminal Groups—Unlawful Mass Arrests — 
Systematic ■ Terrorism. 

ft 

A. OUTLINE OF THE PROCEEDINGS 

1. THE ACCUSED 

The defendants were members of the Tokkeitai, Special Japanese naval 
police, in Macassar, Netherlands East Indies, during the time of the 
Japanese occupation. 

The first defendant, Shigeki Motomura, was, from November, 1943, until 
August, 1945, second-in-command of the Tokkeitai and held the rank of 
Sub-Lieutenant of the Japanese Navy. He was in charge of the Tokkeitai 
in South-West Celebes. The other 15 accused were non-commissioned 
officers and other ranks of the Japanese Navy, and also served in the Tokkei¬ 
tai at Macassar, in various capacities. Their names are as follows : Chobei 
Sakai, Warrant officer : Toshimitsu Tomita, Petty-officer ; Tooru Minami, 
Warrant officer; Shigeo Manabe, Warrant officer; Susumu Nakashima, 
Chief Petty-officer ; Toshio Ono, Warrant officer ; Toshihiro Shiba, War¬ 
rant officer; Tokyo Eguchi, Warrant officer; Isamu Shimitzu, Petty- 
officer ; Tametsu Masuda. Chief Petty-officer ; Masashige Oku, Chief Petty- 
officer ; Shoichi Terayama, Chief Petty-officer; Noboru Doi. Interpreter; 
Fusso Nakata. Able seaman 1st class, chauffeur ; Shigeichi Seno, Chief 
Petty-officer. 

2. THE CHARGES 

The defendants were prosecuted and tried as members of a criminal group 
which had committed offences as a single unit. The offences charged were 
unlawful mass arrests and systematic terrorism consisting in torture and ill- 
treatment of subjects of the Netherlands East Indies. 

The relevant passage from the prosecutor’s indictment reads as follows : 

“ In the period from March, 1942, to August, 1945, therefore in time 
of war, the Special Japanese Police Organisation in Macassar, called 
the Tokkeitai, of w hich the accused, subjects of the enemy power Japan, 
formed part as second-in-command and members respectively, the 
Tokkeitai being therefore a group in the sense of Art. 10 of the Statute 
Book 1946 No. 45. committed war crimes within the framework of its 
activities, the said unit having by means of its members, contrary to 
the laws and customs of war, carried out unlawful mass arrests and/or 
exercised systematic terrorism against persons suspected by the Japanese 
of punishable acts and, therefore, for that or other reasons, arrested, 
this systematic terrorism taking the form of repeated, regular and lengthy 
torture and/or ill-treatment, the seizing of men and women on the 
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grounds of wild rumours, repeatedly striking them with the hand and 
with sticks during their interrogation, kicking them with the shod foot, 
hanging them up by the arm or leg, burning them with glowing cigarettes 
and bicycle bells, wrenching their knee-joints apart, stripping women 
and exposing them in this condition to the public view, withholding 
food from arrestees, compelling them to put their thumb print on blank 
sheets of paper, or one or more of the aforesaid acts, or else ordered, 
encouraged or allowed them to be committed knowing that one or more 
of the said acts were being committed by those under them, the afore¬ 
said acts having led or at least contributed to the death, severe physical 
and mental suffering of many and the condemning to death or im¬ 
prisonment of several innocent persons.” 

The first defendant, Motomura, was held responsible on account of his 
position of commanding officer and was prosecuted for having “ ordered, 
encouraged or allowed ” the commission of some of the above crimes. So 
was the second accused. Sakai, who was the senior petty officer of the Tok¬ 
keitai and the first accused’s deputy. Both were also charged with com¬ 
mitting certain crimes personally. The other accused were prosecuted as 
perpetrators, some of them also as instigators of one or more of the crimes 
charged. 

The prosecution asked the court to find the accused guilty of “ carrying 
out unlawful mass arrests ” and of “ systematic terrorism ’’ and requested 
penalties ranging from I year’s imprisonment to the death penalty. 

3. FACTS AND EVIDENCE 

The particulars and evidence submitted by the prosecution were, after 
investigation before the court, admitted as establishing the cases against 
every defendant. 

It was established that Motomura had ordered, encouraged or allowed 
the arrest, among others, of a large group of local inhabitants in November. 
1944, and of two other large groups in January, 1945. It was also established 
that,'in January, 1945, he had “seriously ill-treated" 3 American airmen, 
and had “ ordered that all food be withheld for four days ” from another 
prisoner. 

His assistant, Sakai, was found to have taken part in the above crimes as 
an accomplice in “ ordering, encouraging or allowing ” their commission. 
It was also shown that in March and July, 1943, he seriously ill-treated several 
prisoners. For the other accused, it was shown that they all, at one time or 
another, seriously ill-treated persons detailed by the Tokkeitai. The 
defendant Minami was, in addition, found to have acted as head of a detach¬ 
ment of the Tokkeitai in a particular area, and to have, as such, also ordered, 
encouraged or allowed some of his subordinates to commit crimes. In 
addition, he raped a Dutch woman. Another accused, Ono, also headed 
a detachment and gave orders. The defendant Masuda repeatedly raped 
and ill-treated the same Dutch woman as Minami. 

4. DEFENCE OF THE ACCUSED 

The chief defendant, Motomura, made a partial admission of guilt. He 
considered himself responsible for the deeds of his subordinates and also 
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for those of his deputy, the second accused, Sakai. He denied, however, 
responsibility for acts of his subordinates in those places to which they were 
detached. He explained that, according to regulations, a confession had to 
be secured before a case could be sent to a Japanese court-martial. During 
his time of office there never were denials, but all confessed of their own 
accord. He himself had never seen a beating being done by his subordinates, 
but believed that this took place. His duty was to select investigators and 
once appointed, these had independent power of arrest. His deputy, Sakai, 
had the same duties and performed them very often in his place. The 
accused admitted having carried out the mass arrests in January and July, 
1945, but invoked the plea of superior orders. The arrests were made upon 
the orders of a senior staff officer, Toyama. He pleaded not guilty to the 
charges of ill-treating American airmen and withholding the food of 
prisoners. 

The second accused, Sakai, took a similar line of defence, but made 
admissions which contradicted essential parts of Motomura’s defence He 
pleaded guilty to the charge of conducting and supervising mass arrests, 
but limited the plea to the time when Motomura was absent. He also 
admitted that confessions from arrestees were extorted by ill-treatment and 
torture. Confessions, he claimed, had to be forced, for otherwise they 
would have practically never taken place and cases could not be transmitted 

iZlSTa 3 ' A , rre f es were also tortured to this end, but he, the 
, had stron g'y ^approved of it. Physical ill-treatment was never 
instructed from above but was entirely the inventions of those conducUng 

he had’SISin 0 ?. 5 ' i. P < ded n ° l 8Uilty to the other charges, namely tha* 
he had personally ill-treated arrestees. 

The other accused pleaded not guilty to all charges, denying that they 
perpetrated any of the crimes for which they were prosecuted. 

5. FINDINGS AND SENTENCES 

°“° h f,he defendants Toshio, died during the trial and the proceedings 
against him were declared terminated. As a consequence no findings as to 
his guilt were made and sentences imposed. 

Another defendant, Terayama, was found not guilty and acquitted. 

All the other accused were found guilty in different degrees of the “ carrv- 

ZZ cfvZns W - Ul T n h aSS arreS,S " and of “ systematic ^terrorism practiced 

mura. S Sakai and 7 COnV,cted t0 variou s punishments. Moto- 

were semenced io °n def ? ndants were sentenced to death. Two accused 
were sentenced to 20 years imprisonment each, one to 15 years one to 

5 years, and the last to I year’s imprisonment. 

B. NOTES ON THE CASE 

1. CRIMINAL GROUPS 

as members oTa !> ^ essed ’ ,he defendants were tried not as individuals, but 

crimes This circi^T charged as a whole with the commission of specific 

STndictlent n^v WaS StreSSed by the Potion in the pVrt of 

indictment previously quoted under heading A. 2 and was confirmed by 
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the court in its Judgment. The latter acknowledged that the indictment 
was “ not concerned with the accused as individuals but as a group.” and 
based its verdict on the finding that “ with regard to the Tokkeitai taken as 
a group, legal and convincing evidence has been produced at the sitting that 
it was guilty ” of the crimes charged. 

Penal responsibility of groups of persons is regulated by Art. 10 ol the 
Netherlands East Indies (N.E.l.) Statute Book Decree No. 45 of 1946. 
known as the “ War Crimes Penal Law Decree." to which the court made 
reference. This Article provides the following : 

“1. If a war crime is committed within the framework of the activities 
of a group of persons in such a way that the crime can be ascribed to 
that group as a whole, the crime shall be considered to have been 
committed by that group and criminal proceedings taken against and 
sentence passed on all members of that group. 

“ 2. No penalty shall be imposed on him of whom it is proved that 
he had taken no part in the war crime.” 

This provision covers ground similar to that regulated by Arts. 9 and 10 
of the Charter of the International Military Tribunal at Nuremberg. 
According to these Articles the International Military Tribunal was em¬ 
powered to declare criminal any given group of which any defendants 
appearing before it was a member. The effect of such a declaration was 
that any other member of the group was liable to prosecution before other 
courts for the crime of “ membership ”, and that in such trials the criminal 
nature of the group so declared by the International Military Tribunal was 
considered proved'and could not be questioned. This did not however 
prejudice the issue of the personal guilt of the members prosecuted, wh.ch 
was made subject to rules preventing the conviction of innocent member .( 
The N EI provisions do not deal with declarations of criminality of a 
group which under the terms of the Nuremberg Charter, were to precede 
friak of individual members ; neither do they restrict those trials to members 
of trrouDs previously declared criminal. In the case of the Nuremberg 
Tribunal such a method was justified for several, 

defendants tried by it belonged to comparatively few and well defined 
- cr> that there was no need to allow room for the subsequent 

orgamsauons. so lhal there was no 0n |ht ^ Ihe 

nrosecuuonofy g ^P drfendanu who occupied ihe 

evidence prod g involved, threw at the same time light upon 

SfquSof whether or not these groups were criminal. The International 
the question o therefore in the best position to answer the question 

Military other In view however, of the large number of individual 

0nC V* ° r ^cated ruling into scorU of thousands of persons, the 
“MSS cou"d not be expected to conduct all the trials which 
could t^e place as a result of its findings in this sphere. It was instituted 
nnlvfl the trial of major war criminals of the European Axis, and was. 
therefore^o deal solely with leading Axis criminals. For all these reasons, 
thelethod of splitting the pro ceeding s into two different parts, one con- 

XL in particular pp. 303-308 and 310-313. 
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listing in declaring a group criminal and the other of entrusting other courts 
to conduct the trial of individual members on the basis of such declarations, 
was both the best indicated and the most expedient. 

These reasons did not exist in the case of Dutch national courts and it 
was therefore unnecessary for the Dutch legislation to prescribe previous 
declarations of criminality or to circumscribe the effect of the latter to trials 
of members of any particular group. In this respect the N.E.I. legislation 
follow's the same pattern as the war crimes laws of certain other countries, 
such as Great Britain, Canada, Australia or the United States.!‘) Their 
common feature is that any member of a group of persons may be prosecuted 
as soon as it is established that one or more war crimes were committed as 
a result of concerted action on the part of the group. Once this essential 
element of collective criminality is established, the law of these countries 
provides that the evidence concerning a crime which is produced against one 
member of the group, may be received as prima facie evidence of the guilt 
of all other members. This could be implied in Art. 10 of the N.E.I. Decree 
No. 45 of 1946, as it prescribes that w henever a crime “ can be ascribed to 
the group as a whole,” the crime “ is considered to have been committed 
by that group," which would appear or could be interpreted so as to mean 
any or all of its members. In the law of some countries there is even the 
rule according to which in such cases the burden of proof regarding the 
actual guilt of any member for the specific crimes charged, is reversed and 
a presumption of guilt created against the accused. The consequence is 
that, in order to escape punishment, it is up to the defendant to prove his 
innocence.!*) This issue is not clearly answered in Art. 10 of Decree No. 45. 
It provides that the accused of whom “ it is proved that he had taken no 
part in the crime shall not be punished, and thus leaves open the question 
as to whether this has to be derived from the evidence to be submitted by 
the prosecution, or has to be established by the accused himself. The N.E.I. 
courts are therefore in a position to apply the rule which they find to be most 
appropriate, at their discretion. 

It should be emphasised that in spite of the rule making possible con¬ 
victions on the grounds of the evidence proving the crimes committed by the 
group as a whole and relating to the guilt of only one or a few more members, 
in this trial both the prosecution and the court were eager to establish the 
individual guilt of every member of the Tokkeitai. This would have pro¬ 
vided a sufficient basis for their conviction irrespective of whether they were 
guilty as members of a criminal group. In the implementation of the 
above Art. 10, it was fully shown that none of the defendants convicted as 
members of the Tokkeitai were innocent. 

2. NATURE OF THE OFFENCES 
(a) Unlawful mass arrests 

The first count upon which the defendants were found guilty as members 
of the Tokkeitai, was unlawful mass arrests.” This offence is provided 

^ tbe k" ° f 'h=se countries, sre the respective Annexes published in Vol. 1 of 
Vo* ^/ r p S 100 08 " 9 ’ V ° ' ' PP ' 03 ‘ 20, in Particular p. Ml, Vol. IV. pp. 128-129. and 

r-!lL? n thC iSS / Ue .° f r , ,hc , burden of Proof «e History of the United Motions War Crimes 
^^'ontutd Ihe Development of the Laws of War, London. H.M.S.O.. 1948. pp. 307- 
308. 312-313. 322-332 ; also the trials reviewed in pp. 332-343 
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against in Art. 1 of the N.E.I. Statute Book Decree No. 44 of 1946, which 
gives a definition of war crimes as punishable by the N.E.I. courts. Its 
relevant passages read as follows : 

“ Under war crimes are understood acts which constitute a violation 
of the laws and usages of war committed in time of war by subjects of 
an enemy power or by foreigners in the service of the enemy, such as : 


34. Indiscriminate mass arrests for the purpose of terrorising the 
population, whether described as taking of hostages or not.” 

This specific offence forms part of a comprehensive list of war crimes 
which were enumerated in the above Article according to the list drawn up 
in 1919 by the Commission on the Responsibility of the Authors of the 
War and on Enforcement of Penalties. The original 1919 list consisted of 
32 offences, but in 1944 it was amplified by the United Nations War Crimes 
Commission. The making of mass arrests was one of the two offences 
added on this occasion.!‘) 

It should be noted that among war crimes comprised by the 1919 list and 
adopted in Art. I of the above Decree, figures “ systematic terrorism ” 
which, in the above description of “ indiscriminate mass arrests ” is in¬ 
directly referred to by the words “ for the purpose of terrorising the popu¬ 
lation.” In this connection “ indiscriminate mass arrests" appear to 
constitute a particular form of systematic terrorism. However, when it 
was added to the 1919 list by the United Nations War Crimes Commission 
it was thought more advisable to specify the issue under a separate de¬ 
nominator than to leave it to uncertain and differing jurisprudence. By 
adopting it within the terms of its municipal law, the N.E.I. legislator 
has followed the same course, although the court as will now be seen took 
notice of the link. 

When considering the criminal nature of unlawful mass arrests the court 
defined it as follows : 

“ Unlawful mass arrests are to be understood as arrests of groups ol 
persons firstly on the ground of wild rumours and suppositions, and 
secondly without definite facts and indications being present with 
regard to each person which would justify his arrest. 


And it added the following : 

“ The aforesaid mass arrests already contained the elements of 
systematic terrorism for nobody, even the most innocent, was any 
longer certain of his liberty, and a person once arrested even if abso¬ 
lutely innocent, could no longer be sure of health and life. 

Other manifestations of systematic terrorism taken in itself were defined 
in connection with the second count, y 

(b) Torture and Ill-treatment 

Physical ill-treatment of civilians is provided against in several items 
enumerated by Art. 1 of Decree No. 44. It ap pears as it em 4 of the list 

ilffhe second offence addedTy the United Nations War Crimes Commission concerns 
“ acts^viokuinf! family honour and rights, the lives of individuals, religious convictions 
and htertv of worship, as provided for in Art. 46 of The Hague Regulations of 1907. 
S^on th^se additions. History of the United Motions War Crimes Comm,sston and the 
development of the Laws of War. London. H.M.S.O.. 1948. pp. 170-172. 
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included in its definition of war crimes,(*) where it is described as “torture 
of civilians.” It is also covered, in a wider sense, by item 9, “ internment 
of civilians under inhuman conditions," as imprisonment may conveniently 
be regarded as a particular form of “ internment.” It is, however, 
specifically covered by item 35, which was added by the N.E.I. legislator 
himself, as “ ill-treatment of interned civilians or prisoners.” This covers 
any ill-treatment which does not constitute torture. 

The court decided that the torture and ill-treatment to which the victims 
were subjected were only particular forms of “ systematic terrorism ” as 
covered by Art. 1 of Decree No. 44. It defined this issue in the following 
terms: 

“ Terrorism as reflected in the charge is to be considered as systematic, 
as the ill-treatment and tortures were not only similar as regards the 
various accused, but were also similar to those applied everywhere 
by the members of the Kempeitai,( ! ) a single object being sought, 
namely the forcing of a confession. ... In order to obtain this con¬ 
fession in the quickest and easiest manner the lines of least resistance 
were followed, namely . . . psychological and physical compulsion 
paralysing the resistance of the persons under interrogation . . . who 
were entirely innocent. ...” 

3. DEGREE OF GUILT OF THE ACCUSED 

The court took into special consideration the degree of guilt of the chief 
defendant, Motomura. It admitted that, in regard to mass arrests, he 
acted under general instructions of his superior officers, but found at the 
same time that the accused was to be “ considered responsible, not for 
carrying out the order, which as a subordinate he could not refuse to do, 
but for the fact that the execution of the order took the form of mass 
arrests . . . and that methods of interrogation such as mentioned above 
were used thereby." In this connection it was found that Motomura bore 
“ the greatest measure of responsibility for everything standing to the 
debit of the Tokkeitai in the matter,” as he “ allocated the duties, gave 
orders for the duty tours, and detachments took place entirely according 
to his submission." In addition to this the defendant was found guilty as 
personal perpetrator of the acts of ill-treatment charged. 

The Court's finding concerning the duty of the accused to follow his 
superiors' orders deserves special attention. It should be interpreted in 
context with the finding next to it. that, although “ as a subordinate ” the 
accused “ could not refuse ” to obey the orders, he was nevertheless guilty 
because, by executing them, he committed criminal offences. This finding 
reflects the principle governing the plea of superior orders and defining its 
boundaries in the legislation of most countries. According to it, no sub¬ 
ordinate may be successful with this plea if the orders were clearly criminal 
in themselves.! *) This implies that a subordinate is expected to refuse to 
obey orders which are of a clearly criminal nature. In Motomura’s case, 
it seems that the above-mentioned finding concerning his duty to obey 

C) For full contents of this list see Annex to Vol. XI of this series, pp. 93-95. 

( 3 ) The Kempeitai was the Japanese Military Police Corps of which, in view of this 
reference, the Tokkeitai was presumably a branch. 

(•) See Vol. V of these Reports, p. 14, 
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orders referred to general instructions to undertake police measures against 
suspects, which apparently did not carry with them the necessity for mass 
arrests and ill-treatment which actually took place under Motomura's 
personal command. It is probable that the Court's finding was limited to 
this particular situation, and did not imply a recognition of the duty to 
obey any orders under any circumstances. 

The degree of guilt of the second accused, Sakai, was described to ' follow 
directly ” that of his superior, as he was Motomura s deputy, performer 
the same kind of duties and bore the same type of responsibility. 

Both were convicted to death on the above-mentioned grounds. 

The other accused convicted were sentenced according to the gravity ot 
the crimes which they had respectively perpetrated and according to the 
part they had taken in their mutual criminal relationship. 
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CASE No. 80 

TRIAL OF HEINZ HAGENDORF 

V SITED STATES INTERMEDIATE MILITARY GOVERNMENT COURT 
AT DACHAU. GERMANY. 8TH-9TH AUGUST, 1946 

Improper Use of Red Cross Insignia. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGE 

The accused, Heinz Hagendorf. a German soldier, was tried by a United 
States Intermediate Military Government Court at Dachau, Germany,(*) 
being charged with having " wrongfully used the Red Cross emblem in a 
combat zone by firing a weapon at American soldiers from an enemy 
ambulance displaying such emblem.” 

2. THE EVIDENCE 

The evidence before the court showed the following : 

On 15th January, 1945, at about 2 p.m., an American unit, the 3rd 
Platoon, Company “ G.” 329th Infantry, was located in the little hamlet of 
Henyelez, in Belgium. A German ambulance, bearing Red Cross insignia, 
approached the road intersection at a high speed. It was first noticed by 
an American captain, by the name of Bates. The vehicle passed Captain 
Bates rapidly, and shots were fired from it through windows and doors. 
It then continued through the village and was next seen by two American 
privates. Here again shots were fired from the ambulance at the two soldiers. 
The latter took cover in nearby houses, while a third U.S. private hit the 
ambulance with a shot from a bazooka. The vehicle stopped and two 
German soldiers got out of it and began to run toward one of the houses. 
Both were fired upon by American soldiers. One was killed, and the 
other, accused Hagendorf, was captured. 

It was established that the ambulance was driven by the German killed, 
and that the accused was the sole passenger. The accused pleaded not 
guilty, alleging that be had not fired any shots from the ambulance, but that 
it was the latter that received fire from the Americans. 

3. FINDINGS AND SENTENCE 

The defence plea was rejected on the grounds of the evidence proving the 
facts as stated above. The accused was found guilty of the charge and 
sentenced to 6 months' imprisonment. 

B. NATURE OF THE OFFENCE 

Liability for improper use of Red Cross insignia is covered by an express 
provision of The Hague Regulations respecting the Laws and Customs of 

I 1 ) For the origin and jurisdiction of United States Intermediate Military Government 
courts see Vol III of this series, pp. 113-20. The full transcripts of this trial and of the 
tnal ot fcrich Weiss and Wilhelm Mundo, reported below, are not available to the United 
Nations War Crimes Commission. Reports of both trials are based on war crime trial 
summaries received from the United States authorities. 


War on Land, appended to the IVth Hague Convention of 1907. Article 
23 (/) of The Hague Regulations provides that “ it is particularly forbidden” 
to “ make improper use of a flag of truce, of the national flag, or of the 
military insignia, and uniform of the enemy, as well as of the distinctive 
signs of the Geneva Convention." The latter is a reference to the Conven¬ 
tion for the Amelioration of the Conditions of Soldiers wounded in Armies 
in the Field of 1864. revised in 1906 and more recently in 1929.0 


Under the terms of the above Geneva Convention. " mobile medical 
formations which are intended to accompany armies in the field ” are to 
be “ respected and protected by the belligerents ” (Article 6 of the 1929 
Convention). The same applies to hospitals or any other “ fixed establish¬ 
ment of the medical service of the armed forces.” According to Article 7 
of the 1929 Convention vehicles equipped for the evacuation of wounded 
and sick persons, such as ambulances, are treated as mobile medical 
formations. 

In order to facilitate the protection of vehicles, establishments, personnel 
and material of the medical service from the hazards of warfare, provision 
was made for the display or wearing of the Red Cross sign and rules were 
laid down as to those entitled to use it. The effect of these rules is that no 
person wearing the Red Cross sign may be treated as a combatant, or his 
equipment taken as a military objective or target. 

The above-mentioned protection was, however, made subject to a general 
condition. According to Article 7 of the 1929 Convention, the protection 
ceases to exist if medical formations or establishments are made use ot 
to commit acts harmful to the enemy.” This comprises the general pro¬ 
hibition for the medical personnel to use arms or serve as combatants. 
According to Article 8 the use of arms by medical personnel is permitted 
only in one exceptional type of case : if they have used arms in their own 
defence or in that of the sick and wounded in their charge. The following 
additional exceptional cases equally do not deprive medical personnel from 
the protection concerned : 

(a) If in the absence of armed orderlies, the formation or establishment 
is protected by a piquet or by sentries , 

( b ) If small arms and ammunition taken from the wounded and sick, 
which were not yet transferred to the proper service, are found in the 
formation or establishment; 


(c) If personnel and material of the veterinary service are found in the 
formation or establishment without forming an integral part of the 

same. 

In the case tried it was the rule concerning the use of arms in self-defence 
which was implicated. In his plea the accused had contended that his 
ambulance had been machine-gunned by the Americans while driving in 
order to collect wounded Germans at Henyelez. The accused had denied 
having answered the fire even in self-defence. When considering the 
accused’s allegations the court established, among other facts that the 


m Germany ratified the 1929 Convention on 21st February. 1934. and the United 
States^orTJth ^February. 1932. Consequently, in the trial reviewed here, it was the test 
of the 1929 Convention which was relevant. 
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American military personnel. In face of the same evidence the court at 
the same time rejected as untrue the allegation that, prior to that, the 
ambulance had been fired upon by the Americans. This was apparently 
done as a result of inconsistencies in the accused’s defence. He had con¬ 
tended that he was in the back of the ambulance at the time of the alleged 
crime, and that the vehicle was of a right-hand drive type. This, in view of 
the position of the vehicle on the spot of the incident, was meant to show 
that the accused could not have fired the shots charged. This allegation 
was disproved by photographic evidence taken immediately after the 
accused's capture, which showed that the vehicle was of a left-hand drive 
type, and that, by admitting that he was not driving, as was corroborated 
by the evidence, the accused must have sat on the side from which the shots 
were fired, that is, the right-hand side. 

It was in this manner that the possibility of the use of arms in self-defence 
was discarded by the court, and the improper use of arms by the accused 
under the shield of the Red Cross insignia ascertained. 

As previously stressed, misuse of the Red Cross emblem is a specific 
violation of the terms of The Hague and Geneva Conventions. It is hard 
to conceive of a more flagrant misuse than the firing of a weapon from an 
ambulance by personnel who were themselves protected by such emblems 
and by the Conventions, in the absence of an attack upon them. This 
constituted unlawful belligerency, and a criminal course of action. 

It should be observed that not every violation of the Conventions concern¬ 
ing the use of the Red Cross insignia would of necessity constitute a punish¬ 
able act. The need for maintaining a distinction between mere violations 
of rules of warfare, on the one hand, and war crimes on the other,—the 
latter being the only ones to entail penal responsibility and sanctions—is 
urged by authoritative writers, such as Professor Lauterpacht.(') In the 
opinion of the learned author war crimes are violations of the laws of war 
as are criminal in the ordinary and accepted sense of fundamental rules of 
warfare and of general principles of criminal law by reason of their heinous¬ 
ness, their brutality, their ruthless disregard of the sanctity of human life 
and personality, or their wanton interference with rights of property un¬ 
related to reasonably conceived requirements of military necessity.( 3 ) 
Violations not falling within this description would remain outside the 
sphere of war crimes and consequently of acts liable to penal proceedings. 

The Court s findings in the trial under review were limited to the specific 
case of unlawful use of arms under the cover of the Red Cross emblem. It 
would therefore be unjustified and at any rate premature to conclude from 
the Court s implementation of the Geneva Convention, that any other 
violation of the latter’s rules is of necessity a war crime. 


(’) H. Lauterpaeht, The Law of Nations and the Punishment of War Crimes. British Year 
Book ol International Law. 1944. pp. 77-78. 

( s ) Op. cit., p. 78. 
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CASE No. 81 

TRIAL OF ERICH WEISS AND WILHELM MUNDO 

UNITED STATES GENERAL MILITARY GOVERNMENT COURT 
AT LUDW1GSBURG, GERMANY, 9TH-10TH NOVEMBER. 1945 

Self defence as an exonerating circumstance of guilt for war 
crimes. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGE 

The accused, Erich Weiss and Wilhelm Mundo, were members of the 
German police forces in the area of Aken on the Elbe, Germany. They 
were tried by the United States General Military Government Court at 
Ludwigsburg, Germany. 

Both accused were charged with “ wrongfully killing an unknow n American 
airman ” who parachuted from a disabled aircraft near Aken. on or about 
30th May, 1944, and “ w ho was a prisoner of war of the then German Reich." 

2. THE EVIDENCE 

The evidence before the Court showed that, at about 11 a.m. on or about 
30th May, 1944, an unknown American airman safely parachuted from his 
military aircraft over Germany, near Aken on the Elbe. He was captured 
by a Wilhelm Weitch, to whom he had surrendered, and was turned over to 
the accused Erich Weiss, an auxiliary policeman. The prisoner was wounded 
in the right arm. Weiss took the prisoner toward Aken and, on the edge 
of the town met the accused Wilhelm Mundo, a policeman. A crowd 
gathered around them and soon demanded that the prisoner be killed. An 
air raid was still going on. 

At this point the prisoner suddenly moved his right hand in his pocket. 
Weiss fired a shot, and, as the prisoner was falling down, Mundo fired a 
second shot. The prisoner was instantly killed. 

3. THE PLEA OF SELF-DEFENCE 

Both accused pleaded not guilty on the grounds that they felt threatened 
by the victim’s move in his pocket and fired in self-defence. According to 
their statements, Weiss was facing the prisoner un Mundo was facing the 
crowd with his back to Weiss and the prisoner. When the prisoner moved 
his right hand in the pocket, Weiss believed he was reaching tor a weapon 
and fired the first shot. Mundo, hearing the shot behind him. felt threatened, 
turned and fired the second shot. No evidence was produced that the 
victim had been searched for hidden arms when captured. 

4. FINDING OF THE COURT 

It amjears that the Court gave credit to the accused’s defence concerning 
the circumstances of the killing and found the accused not guilty on the 
grounds of self-defence. Both accused were consequently acquitted. 
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B. relevance of the plea of self-defence in war 

CRIME TRIALS 

The finding of the Court is evidence that self-defence which, according to 
general principles of penal law is an exonerating circumstance in the field 
of common penal law offences when properly established, is also relevant, 
on similar grounds, in the sphere of war crimes. 

The accused, as guards of a prisoner of w ar were under the duty to accord 
the prisoner proper treatment, even protection if necessary. Conversely as 
guards they would be authorised to use force, but only such force as was 
reasonably necessary under all the circumstances either to secure the custody 
of the prisoner or to protect themselves from an attack by their prisoner 
The Court would seem to have felt that considering all the surrounding 
circumstances, for instance, the air raid, the hostile crowd, the sudden motion 
of the captive in reaching in his pocket, such circumstances did in fact 
constitute a sufficient threat to justify the shooting. 

In the light of the foregoing the rules contained in Articles 2 and 3 of the 
Geneva Convention, 1929, would appear to be subject to the principle that, 
given faithful observation of these provisions by the detaining authorities 
the latter are generally entitled to use the force reasonably necessary to 
secure the custody of the prisoners or to protect themselves from an attack 


il 


CASE No. 82 

TRIAL OF MAX SCHMID 

UNITED STATES GENERAL MILITARY GOVERNMENT COURT 
AT DACHAU, GERMANY, 19TH MAY, 1947 


A. OUTLINE OF THE PROCEEDINGS 

1. THE CHARGES 

The accused was charged with two murders of prisoners of war and 
acquitted of both of these charges after a submission of no case by the 
defence. The third charge against the accused was that he did “ wilfully, 
deliberately and wrongfully encourage, aid, abet and participate in the mal¬ 
treatment of a dead unknown member of the United States Army.” 


2. THE EVIDENCE 

The accused was the medical officer in charge of a German dispensary 
at Marquise in France. The evidence showed that shortly before the time 
of the allied invasion of France the body of a dead U.S. airman was brought 
to his dispensary by a detail whose duty it was to collect dead bodies, and 
to remove them from the battlefield. The accused severed the head from 
the body, boiled it and removed the skin and flesh and bleached the skull 
which he kept on his desk for several months. The prosecution alleged that 
he eventually sent it to his wife in Germany as a souvenir. The accused 
pleaded that he used the skull for instructional purposes and when it had 
served these purposes, sent it home with the intention of burying it in a 
cemetery. He maintained that he was not guided by hatred or any intention 
to mutilate the dead body. 


3. FINDINGS AND SENTENCE 

The accused was found guilty of the 3rd charge and sentenced to 10 years' 
imprisonment. The sentence was confirmed by higher military authority. 


B NOTES ON THE CASE: MUTILATION OF DEAD BODIES 
AND REFUSAL OF HONOURABLE BURIAL 

The usage relating to the protection of the dead left on the battlefield 
aoes back to ancient days. It was first described as a usage by Grotius('). 
This usage is embodied in the Geneva Convention (1929)" for the Ameliora¬ 
tion of the Conditions of the Wounded and Sick of Armies in the Field." 
This Convention imposes upon belligerents the obligation to search for the 
wounded and the dead after a battle, to protect both from robbery and 
ill-treatment and to bury the dead. Article 3. first paragraph, says : “ After 
each engagement the occupant of the field of battle shall take measures to 
search for the wounded and dead and to protect them against pillage and 


(i) Of Jure Belli ac Pacis, II. Chapter 19. 
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mal-treatment." Article 4, fourth paragraph, says: “They” (the belligerents) 

shall ensure that the burial or cremation of the dead is preceded by a 
careful and if possible medical examination of the bodies with a view to 
confirming death, establishing the identity and enabling a report to be 
made. 

Article 4, fifth paragraph, says : “ They shall further ensure that the dead 
are honourably interred that their graves are respected and marked so 
that they shall always be found." The Field Manual of the United States 
and the British Armed Forces contain similar provisions.(') 

Professor Lauterpacht says(’): “ According to a customary rule of the 
law of nations belligerents have the right to demand from one another that 
dead soldiers shall not be disgracefully treated and in particular that they 
shall not be mutilated but shall be. as far as possible, collected and buried 
or cremated on the battlefield by the victor.” . . . “ The belligerents are 
bound to make provisions for honourable interment and for respectful 
treatment and proper marking of graves so that they can always be found." 

The court in this case held that a violation of these regulations constituted 
a war crime. Military courts of various nations have found prisoners 
guilty of offences against the dead and sentenced them. The following are 
examples of such charges : 

(1) The United States Military Commission at Yokohama, Japan (20th 
April, 1946), sentenced Jutaro Kikuchi. a Second Lieutenant in the 
Japanese Army to 25 years' imprisonment, and Masaak Mahuchi 
to death, for “ bayoneting and mutilating the dead body of a United 
States prisoner of war." The sentences were approved. 

(2) Another United States Military Commission at the Mariana Islands 
(2nd-15th August, 1946) tried and convicted Tachibana Yochio, a 
Lieutenant-General in the Japanese Army and 13 others, of murdering 
8 prisoners of war. Some of the accused were also charged with 

preventing an honourable burial due to the consumption of parts of 
the bodies of prisoners of war by the accused during a special meal 
in the officers’ mess." They were found guilty of these charges : 
sentences ranging from death to imprisonment for 5 years were 
imposed. 

(3) An Australian Military Court at Wewak (30th November, 1945) 
sentenced Tazaki Takehiko, a First Lieutenant in the Japanese Army 
to death for “ mutilating the dead body of a prisoner of war " and for 
" cannibalism." The sentence was commuted to 5 years’ imprison¬ 
ment by the confirming officer. 

(4) Another Australian Military Court at Rabaul (2nd April, 1946) 
sentenced Tomiyasu Tisato, a First Lieutenant in the Japanese Army, 
to death after finding him guilty of the “ murder of an unknown 
Indian prisoner of war " and on the charge of “ cannibalism." The 
prosecution in this case alleged that several prisoners had been killed 
and that^ their flesh had been eaten. The sentence was commuted to 
15 years imprisonment by the confirming officer. 

and^BritUh^rT n ! « S / iC Fiel , d Ma " ual 27/l °- Rules of Land Warfare. 1940. para. 176. 
ana British Manual of Military Law. Chapter 14. paras. 217-220. 

P) International Law. Vol. II. para. 124. 


(21403) Wt. P2455-0 4/49 G.S.SI. 
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One of the aims of this scries of Reports is to relate in summary 
form the course of ihe most important of the proceedings taken 
against persons accused of committing war crimes during the Second 
World W ar, apart from the major war criminals tried by the 
Nuremberg and Tokyo International Military Tribunals, but 
including those tried by United States Military Tribunals at 
Nuremberg. Of necessity, the trials reported in these volumes 
arc examples only, since the trials conducted before the various 
Allied Courts of which the Commission has had records number 
over 1.600. The trials selected for reporting, however, are those 
which are thought to be of the greatest interest legally and in which 
important points of municipal and international law arose and 
were settled. 


Each report, however, contains not only the outline of the 
proceedings in the trial under review, but also, in a separate section 
headed " Nines on the Case ”, such comments of an explanatory 
nature on the legal matters arising in that trial as it has been 
thought useful to include. These notes provide also, at suitable 
points, general summaries and analyses of the decisions of the 
courts on specific points of law derived primarily from a study of 
relevant trials already reported upon in the series. Furthermore, 
the volumes include, where necessary. Annexes on municipal war 
crimes laws, their aim being to explain the law on such matters as 
the legal basis and jurisdiction, composition and rules of procedure 
on the war crime courts of those countries before whose courts the 
trials reported upon in the various volumes were held. 


Finally, each volume includes a Foreword by Lord Wright of 
Durley, ( hairman ol the United Nations War Crimes Commission. 
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FOREWORD 


This was intended to be the last Volume actually containing Law Reports, 
since the time is approaching when the Commission must finally wind up 
its operations. Under the circumstances, however, a difficulty has arisen 
in reference to an important trial, the last of the series of Subsequent Pro¬ 
ceedings at Nuremberg, known as the Weizsaecker or Foreign Ministry case. 
It has been decided to deal with that case in Volume XV, which will be the 
final Volume of the series. It was originally intended that Volume XV 
should be devoted only to a general survey of all the cases reported in the 
series, but now room will be found for the Foreign Ministry case, if it can 
be reported before the end of March. If it is not then delivered the Com¬ 
mission will be compelled most regretfully to leave it out of these Reports. 

The cases which are reported in this present Volume, as in others, are of 
a diverse character and cover a very considerable area. The most important 
of these cases is that of Hans Albin Rauter before the Netherlands courts, 
which deals with a number of topics, but in particular has a very instructive 
discussion of the nature of reprisals. Its further consideration will be 
reserved until after the other cases reported here. 

Of these cases I do not think that a very elaborate comment is necessary 
beyond what is contained in the Notes appended to each case. In the case 
of Hans Paul Helmuth Latza and others, tried in the courts of Norway, 
the accused were charged with having committed a war crime, after the 
liberation of Norway, in that they through a denial of a fair trial, and though 
judging against their better knowledge, had unlawfully caused the death of 
five Norwegian citizens. The case is remarkable for two reasons. First, 
as a striking illustration of the importance which International Law invariably 
attaches to the stringent necessity of securing to accused war criminals a 
fair trial. The importance which was attached to it is particularly shown 
by the course of the Proceedings. The case was tried in the first instance 
by the Norwegian Lagmannsrett, by which Court the accused. Latza, was 
found guilty and sentenced to imprisonment for 15 years, while the two 
other defendants were acquitted. There was an appeal to the Supreme 
Court of Norway by the accused. On the appeal the Supreme Court quashed 
the decision of the Lagmannsrett and ordered a re-trial by a differently 
constituted Court. On the re-trial the Court acquitted all the accused. 
The Prosecution then appealed on questions of law against that decision, 
but by the final decision of the Supreme Court it was upheld and the appeal 
rejected. Thus we see there were tw'o trials and two appeals, and the final 
result was the acquittal of all the accused. This no doubt shows the extreme 
scrupulosity of the Norwegian courts and their determination to do im¬ 
partial justice, which is particularly to be applauded when it is remembered 
what outrageous atrocities were inflicted on the Norwegian people after the 
unjust aggression involved in the invasion. The case also is noteworthy 
because of the number of somewhat subtle contentions of fact and law which 
were debated. Broadly speaking, the issues in war crimes trials, though 
very momentous, do not admit of fine distinctions, but are decided on large 
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principles of International Law. I may add that in this case throughout not 
only were the trials held in the Norwegian courts, but they were taken under 
the Norwegian law as applied by the special Norwegian Act to war crimes 
committed during the occupation. 

Another case in this Volume is the trial of Dr. Joseph Buhler, the Deputy 
Governor-General, before the Supreme National Tribunal of Poland, for 
war crimes and crimes against humanity committed in Poland during the 
occupation. The accused was the principal assistant of Hans Frank. In 
one sense it might have been thought that a special report of this case was 
not indispensable in these volumes because the facts which were in question 
are of the same character as those w hich were elaborately considered in the 
report on the case of Greiser in Volume XIII. There is. however, one point 
which is deait with particularly in this case, and that is the finding that the 
occupation Government of which the accused was a member was a criminal 
organisation. The general attitude of the Polish courts is that they are 
hound by the specific decisions of the International Military Tribunal at 
Nuremberg as to the criminality or non-criminality of the particular organ¬ 
isations whose criminal nature the International Military Tribunal had to 
decide. The Polish courts, however, hold themselves free to declare criminal 
or non-criminal other organisations which were not considered from that 
point of view by the International Military Tribunal, and it was on this 
basis that it decided that the occupation Government of Poland was a 
criminal organisation. The reasons for this decision are stated by Dr. 
Litawski in his Note on the case. I do not repeat in this Foreword what he 
has said. As to the remainder of the case, the discussion by the Polish 
court is very interesting and is important as showing once more how a 
national court proceeds in these cases. 

The case of Josef Hangobl involves a short but novel question, namely, 
what is the status under the Geneva Conventions of an airman who baled 
out over enemy territory and who, according to the finding, was not in the 
act of surrendering within the meaning of the Convention when killed by 
the accused. The accused was held guilty of the charge and sentenced to a 
period of imprisonment. It is difficult to tell from the report of the pro¬ 
ceedings on what particular ground that decision was arrived at. These 
uncertainties are perhaps inevitable w here no reasoned judgment is delivered. 
The case, however, is not w ithout interest as showing a somewhat perplexing 
situation in law. 

We now pass to the Far East from which come two cases. The first was 
tried at Shanghai and is of considerable interest as illustrating the curious 
position which may arise after an armistice or surrender. There were a 
great number of accused, all of whom except six were found guilty. They 
were sentenced to different periods of imprisonment. This case may be 
compared with another case, the Scuttled U-boats Case reported in Volume I. 
The characteristic of the offence proved may be summed up as being violation 
o t e terms of surrender or of an armistice. The report deals very fully 
with the complications which may arise in such an issue. 

The other Far Eastern case, which was tried at Nanking, included charges 
ot crimes against peace as well as war crimes and crimes against humanity. 

need only comment on the first of these charges : the main current of 

oug t an decisions on crimes against peace which have been given since 
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the end of the war has been that such crimes can only be committed as a 
matter of legal principle by accused individuals who may be described as 
acting on the policy-making level. In this particular case, however, it is 
difficult to see that the accused came within that category. I do not think 
that this decision can be relied on as substantially affecting the general 
current of authority on this matter. Apart from this case and that of 
Greiser, reported in Volume XIII, no accused has been found guilty of 
crimes against peace except those of the major criminals who were convicted 
on that ground by the International Military Tribunals at Nuremberg and 
Tokyo. Apart from his conviction of crimes against peace it may be noted 
that there was abundant evidence against the accused of peculiarly atrocious 
offences in the nature of war crimes and crimes against humanity which 
would have justified the sentence. 

The last trial reported in this Volume is that of Willy Zuehlke in which 
the final judgment was given by the Netherlands Special Court of Cassation. 
The accused was found guilty of several offences. He was a prison warden 
whose duty it was to guard persons detained in Dutch prisons, and was in 
command of the guards from the beginning of 1941 to September, 1944. 
He was charged with having committed offences contrary to the laws and 
customs of war and crimes against humanity. The charges included illegal 
detention of a number of Jews and physical ill-treatment of Jewish persons. 
The interesting feature, however, was the charge that he had committed a 
war crime in the denial of spiritual aid to prisoners before their execution. 
The charge was in some w'ays unusual and its discussion by the courts 
deserves careful examination. 

1 shall now add a few general observations on the case of Hans Albin 
Rauter in the Netherlands Special Court of the first instance and subsequently 
in the Netherlands Special Court of Cassation. That was a case of war 
crimes of what in the main may be described as the conventional character. 
It does, however, include a discussion, especially in the Special Court of 
Cassation, on fundamental questions which may still require elucidation. 
One of the questions is what is meant by the words of the charge “ reprisals, 
taking the form of arrests, detentions and killing of hostages.’ Such 
offences may be envisaged both as war crimes and as crimes against humanity: 
that distinction, however, may be disregarded in this context. The view of 
the Special Court of Cassation, which certainly needs very careful study, is 
that what are there called “ reprisals ” for the crimes of the state cannot be 
taken except against a state. Reprisals, it is said, only come into question 
between states, and the responsibility of individuals attaches only on the 
basis of their own individual acts. On that footing, as the ground of a 
reprisal is thus deemed to be an act by the occupying slate, the party to 
avail itself of counter action by way of so-called reprisal is the other and 
injured belligerent stale. That, however, carries with it the necessary 
corollary that it is only individuals who are themselves guilty of unlawful 
acts (for instance espionage) who can be subjected to appropriate punitive 
measures. 

What I regard, however, as very important is the proposed rule that 
neither so-called “ hostages ” nor so-called “ reprisal prisoners " can be 
killed by the occupant if they cannot be proved to have individually com¬ 
mitted a capital offence. Whatever the precise scope of this very interesting 
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Judgment, it certainly is not inconsistent with the view which I put forward 
in the Foreword to Volume VIII. that in the cases in question the death 
penalty cannot be inflicted against innocent inhabitants of the occupied 
country. The Judgment also discusses very constructively various other 
questions of the law of war crimes. All these questions cannot be dis¬ 
cussed here within the limits of a Foreword. They will call for and receive 
elucidation in due course elsewhere. 

The Netherlands and Chinese reports contained in this Volume, together 
with the Annex on Chinese war crimes laws, have been contributed by 
Dr. Zivkovic. Dr. Litawski wrote the Polish report, and Mr. Stewart that 
which deals with the Eisentraeger Trial. The outline of the Proceedings in 
the report on the Latza Trial was drafted by Mr. Aars-Rynning, while the 
notes on that case were added by Mr. Brand, who contributed the short 
report on the Hangobl Trial and. as previously, was Editor of the Volume. 

WRIGHT. 

London. March. 1949. 


CASE No. 83 


TRIAL OF TAKASHI SAKAI 

Responsibility for Crimes against Peace and other off ences. 

CHINESE WAR CRIMES MILITARY TRIBUNAL OK THE MINISTRY Ol NATIONAL 
DEFENCE, NANKING, 29TH AUGUST. 1946 

A. OUTLINE OF THE PROCEEDINGS 

The accused, Takashi Sakai, a Japanese, served as a military commander 
in China during the war of 1939-1945, and also prior to that, during the 
Sino-Japanese hostilities which followed the Mukden incident of 1931. The 
charges laid against him were described as constituting crimes against peace, 
war crimes and crimes against humanity. Some charges were made under 
the terms of Chinese municipal law and concerned offences against the 
internal security of the State. 

I. FACTS AND EVIDENCE 

The findings of the Tribunal concerning the accused's activities in China 
between 1931 and 1939 were as follows : 

Takashi Sakai was one of the leaders who were instrumental in Japan's 
aggression against China. Soon after the Mukden incident of 1931 he 
instigated a man by the name of Li Chi Chun and his followers to form a 
gang for the purpose of creating disturbances in Peking and Tientsin and to 
organise terrorist activities. As a result the Secretary of the Kuomintang 
office in Tientsin, Li Min Yueh, and a correspondent of the Shanghai Daily 
Chu Shao-tien, were assassinated. In February, 1934. attempts were made 
on the lives of a Chinese General, Ma Chun-shan. and of the Chairman of 
the Provincial Government of Hopei, Yu Hsueh-chung, in Tientsin. In 
May, 1934, the accused threatened to attack Peking and Tientsin by artillery 
and air force, and demanded the dismissal of the heads of the local Chinese 
authorities in the province of Hopei. He also demanded the withdrawal 
of Chinese troops from Hopei. As a Commander of the Japanese 23rd 
Army in Kwantung, which was then operating in South China, he ordered 
his subordinates to assist in setting up a puppet administration and in 
organising a so-called " Peace Army." in an effort to overthrow the Chinese 
Government. 

The following was established to have taken place during the period of the 
Second World War (1939-1945): 

As Regimental Commander of 29 Infantry Brigade in China, the accused 
incited or permitted his subordinates to indulge in acts of atrocity. Betw een 
November, 1941, and March, 1943. in Kwantung and Hainan over one 
hundred civilians were massacred by shooting or bayoneting ; twenty-two 
civilians were tortured; women were drowned after severe beating and one 
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expectant mother was tortured : two women were raped and mutilated, and 
their bodies were fed to dog* : civilians were evicted from their homes and 
seven hundred houses were set on lire ; rice, poultry and other foods were 
plundered. On 17th and 18th December, 1941. in Hongkong, thirty prisoners 
of war were massacred at Lyumen and twenty-four more prisoners were 
killed at West Point Fortress. On 19th December, 1941, the personnel of a 
British medical unit were massacred—twenty persons in all. Between 24th 
and 26th December. 1941. seven nurses were raped and three mutilated, 
and sixty to seventy wounded prisoners of war were killed. Valuable collec¬ 
tions of books were pillaged from libraries. 

2. I HE DEFENCE Ol THE ACCUSED 

The accused pleaded not guilty. 

Regarding his demand in 1934 that Chinese troops from Hopei should be 
withdrawn and that Chinese administrative heads in Hopei should be 
dismissed, he pleaded that he had acted within the stipulations of the Inter¬ 
national (Final) Protocol of 1901. The latter constituted a settlement of 
the rights of eleven foreign Powers in China following incidents in which 
the German Minister. Baron von Ketteler, was assassinated and a number 
ol Europeans were ill-treated or massacred. The Powers concerned included 
Japan.)') They were given the right to keep troops in certain areas in China 
in order to maintain free communication between Peking and the sea. The 
areas involved included Tientsin and other places in the province of Hopei. 
The C hinese Government undertook specific obligations for the maintenance 
ol order in the affected areas. All Chinese local administrative heads were 
made personally answerable for the order in their districts. If offences 
against foreigners recurred or other violations of existing treaties were not 
instantly suppressed and the culprits punished, the heads were to be dis¬ 
missed by the Chinese Government and could not be appointed to new posts. 

The accused’s pica to the charge that he had taken part in a war of 
aggression and had committed a crime against peace, was that he had acted 
upon the orders of his Government. He also pleaded not guilty to the 
charges concerning atrocities on the grounds that he was not responsible for 
the acts of his subordinates as he had no know ledge of them. 


3. FINDINGS AND SENTENCES 

The accused's pleas were rejected and he was found guilty 
in the war of aggression " and “ of inciting or permitting 
to murder prisoners of war, wounded soldiers and non 
rape, plunder and deport civilians ; to indulge in cruel 
torture . and to cause destruction of property.” 

For his participation in a war of aggression the accused 
ol a crime against peace. In regard to the atrocities he 
ot war crimes and crimes against humanity. 

He was sentenced to death. 


" of participating 
his subordinates 
■combatants ; to 
punishment and 

was found guilty 
was found guilty 
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B. NOTES ON THE CASE 

I. JURISDICTION OF THE TRIBUNAL 

The trial of Takashi Sakai was conducted under the terms of Chinese 
Rules governing the Trial of War Criminals which were in force at the time 
of the trial.(') 

According to Article I of these Rules the primary source of substantive 
law for Chinese war crimes tribunals is international law. The latter is 
supplemented by the provisions of the above Rules. In cases not covered 
by the Rules the law to be applied is that of the Chinese Penal Code. Article 
I reads as follows : 

" In the trial and punishment of war criminals, in addition to rules of 
international law, the present Rules shall be applied ; in cases not 
covered by the present Rules, the Criminal Code of the Chinese Republic 
shall be applied. 

“ In applying the Criminal Code of the Chinese Republic, the Special 
Law shall as far as possible be applied, irrespective of the status of the 
delinquent.” 

The above provision was implemented in the case under review, both with 
regard to crimes against peace and to war crimes andcrimes against humanity. 

2. JURISDICTION OVER CRIMES AGAINST PEACE 

The Tribunal's verdict on the count of crimes against peace was made 
with regard, though without express reference, to rules which were explicitly 
formulated in the latest development of international law in this sphere. 

The concept of crimes against peace was first defined in the C harler of the 
International Military Tribunal at Nuremberg, which was instituted by the 
London Agreement of 8th August, 1945, for the trial of the Major War 
Criminals of the European Axis. Article 6 (A) of the Charter contains the 
following definition : 

“ Crimes against peace : namely, planning, preparation, initiation or 
waging of a war of aggression, or a war in violation of international 
treaties, agreements or assurances, or participation in a common plan 
or conspiracy for the accomplishment of any of the foregoing. 

Another definition was given, in almost identical terms, in the Charter ol 
the International Military Tribunal for the Far East, which was instituted 
by a Proclamation of General MacArthur of 19th January. 1946, for the trial 
of Japanese Major War Criminals. Article 5 (a) of this Charter reads as 
follows : 

“ Crimes against peace : namely, the planning, preparation, initiation 
or waging of a declared or undeclared war of aggression, or a war in 
violation of international law, treaties, agreements or assurances, or 
participation in a common plan or conspiracy for the accomplishment 
of any of the foregoing.”!’) _ 

(') The above Rules were later replaced by a Law Governing the Trial of War Criminals 
of 24th October. 1946, an account of which will be found in the Annex to this Volume. 

(S) The words in italics are those not appearing in the Nuremberg Charter. 
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Finally, a third and also \ery similar definition is contained in Article II 
(I) (a) of Law No. 10 of the Allied Control Council for Germany, of 20th 
December, 1945. which regulates the trial of persons other than major war 
criminals and is thus a clear indication that responsibility for crimes against 
peace is not confined to high State administrators, such as heads of State 
or members of Government, but may include any other person. The 
definition reads as follows : 

" Crimes against peace : Initiation of invasions of other countries 
and wars of aggression in violation of international laws and treaties, 
including bm not limited to planning, preparation, initiation or waging 
of a war of aggression, or a war in violation of international treaties, 
agreements or assurances, or participation in a common plan or con¬ 
spiracy for the accomplishment of any of the foregoing." 

In its Judgment, the International Military Tribunal at Nuremberg 
stressed that the punishment of crimes against peace, as provided in the 
Nuremberg Charter, was only a reflection of the rules that had evolved in 
international treaties between the First and Second World Wars, and accord¬ 
ing to which a war of aggression constituted a criminal offence punishable 
under international law. The treaties referred to included in particular the 
Paris or Kellogg-Briand Pact of 27th August. 1928, which condemned 
recourse to war for the solution of international controversies, and by which 
the Signatories renounced it as an instrument of national policy. Both 
Germany and Japan were among the sixty Slates bound by the Pact. 

In the Nuremberg Charter the range of persons liable to prosecution and 
punishment for crimes against peace is defined in the first and last paragraph 
of Article 6. It includes any person implicated in its commission whether 
as an individual or a member of organisations, or as a leader, organiser, 
instigator or accomplice. The same follows from the Far Eastern Charter 
and Law No. I0.(‘) 

In the light of the foregoing provision it appears that, by trying the accused 
as a person charged with and prosecuted for crimes against peace, the 
Chinese War Crimes Military Tribunal at Nanking acted within the com¬ 
petence internationally recognised to courts of law' in this sphere. 

3. THE ACCUSED'S GUILT VS TO CRIMES AGAINST PEACE 

From the wording used in the Judgment, it would appear that the accused 
was found guilty of crimes against peace for the reason that he had taken 
part in the war of aggression against China. No further qualifications can 
be found in the Judgment beyond this point, so that it would seem that, 
according to the Chinese Tribunal, the accused's liability lay in no other 
circumstances than in the fact that he had conducted military operations 
which formed part of a W'ar of aggression. 

This would follow from the wording of the formal verdict, which included 
the following terms : 

“ The defendant. Takashi Sakai, having been found guilty of partici¬ 
pating in the war of aggression. . . ,”( ! ) 

t'l Article It (2) of Law No. 10 includes explicitly “any person without regard to 
nationality or the capacity in which he acted.” 
t 1 ) Italics inserted. 
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The same follows from a statement of the Tribunal, in which it dismissed 
the accused’s plea of superior orders: 

"... Aggressive war is an act against world peace. Granted that 
the defendant participated in the war on the orders of his Government, 
a superior order cannot be held to absolve the defendant from liability 
for the crime.”(') 

T he rejection of the plea of superior orders was made on the basis of the 
generally recognised and already firmly established rule that to commit 
crimes upon superior orders, including those of a Government, does not 
relieve the perpetrator from penal responsibility, but may be taken in 
mitigation of the punishment.! =) The latter is left to the discretion of the 
courts. The above rule was expressed in Article 8 of the Chinese Rules 
Governing the Trial of War Criminals, whose relevant passages read : 

" Criminals arc not exempted from responsibility in the following 
cases : 

“1. If the act was committed in accordance with orders of superior 
officers. 

One point in connection with the Tribunal’s findings concerning crimes 
against peace was not made clear in the Judgment. The Tribunal did not 
state whether the accused’s guilt was determined for taking part in the war 
of 1937-1945, or whether it included the period of hostilities which had 
existed between Japan and China between 1931 and 1939. The events in 
which the accused took part in 1931-1934, in Peking and Tientsin, and in 
which he was engaged in activities against Chinese local administrative heads, 
were described in the Judgment immediately after the statement that he was 
“ one of the leaders who were instrumental in Japan’s aggression in China.” 
This could be taken to mean that such activities were regarded by the Tribunal 
as having formed part of the “ war of aggression ’’ against China, and that 
its verdict on this count included this period preceding the outbreak of 
World War II. 

On the other hand, however, there are in the Judgment indications that 
the Tribunal may have segregated this period from that of World War II 
and that its verdict was confined to the latter period only. When con¬ 
sidering the events of 1931 and 1934 the Tribunal declared that the accused 
had thereby “ violated international law by undermining the territorial and 
administrative integrity of China.”!*) Later, however, after referring to the 
international treaties violated by the accused, the Tribunal added that 
“ offences against the internal security of the State should be punished in 
accordance with the Criminal Code of the Republic of China.” This 
reference to “ offences against the internal security of the State ” seem to 
fit the findings concerning the accused’s guilt in the events of 1931-1934, 
where the internal security of the State would appear to have been at stake 

(') Italics inserted. 

(-) On this point see History of the United Nations War Crimes Commission and the 
Development of the Law of War , H.M. Stationery Office. London. 1948. Chapter X. 
pp. 274-288. Compare also Vol. V of these Reports, pp. 13-22, and Vol. VII, p. 65. 

(’) This was a reference to the terms of ihe Nine Power Treaty of 6th February. 1922. 
concerning the status of China, an account of which will be found later. 
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due 10 the accused’s activities directed against Chinese local administrative 
heads and the maintenance of Chinese troops in the province of Hopei. 
With regard to both the Tribunal stressed that there was “ no stipulations 
in the Final Protocol of 1901 which prohibited the Chinese Government 
from stationing Chinese troops in Hopei ” and that it gave Japan no ^ right 
to demand the dismissal of Chinese Administrative Heads in Hopei. In 
this manner the above reference to offences against the internal security of 
ihc Chinese State and to the Chinese Penal Code may mean that, for the 
events of 1931 and 1934, the accused's guilt was determined under the 
terms of Chinese municipal law and not under those of international law. 
This would leave crimes against peace for that period out of the picture. 

Irrespective of the above issue, the Tribunal stressed that, in committing 
crimes against peace for which he was found guilty, the accused had violated 
ihe Nine Power Treat) of 1922 and the Paris Pact ’’ of 1928. The relevant 
provisions invoked by the Tribunal were Art. 1 of the Nine Power Treaty 
and Art. 1 of the Paris (Kellogg-Briand) Pact. 

The Nine Power Treaty was signed on 6th February, 1922, between the 
British Empire, the United States, Belgium, China, France, Italy, Japan, 
the Netherlands and Portugal. As stressed in its Preamble, it was concluded 
with a view “ to stabilise conditions in the Far East, to safeguard the rights 
and interests of China, and to promote intercourse between China and the 
other Powers upon the basis of equality of opportunity.” The first obliga¬ 
tion undertaken by the Powers was to “ respect the sovereignty, the in¬ 
dependence. and the territorial and administrative integrity of China.” It 
will be remembered that the last terms were invoked by the Tribunal against 
the accused. The full text of Article 1 of the Nine Power Treaty of 1922 
runs as follows : 

“ The Contracting Powers, other than China, agree : 

“(I) To respect the sovereignty, the independence, and the territorial 
and administrative integrity of China. 

“ (2) To provide the fullest and most unembarrassed opportunity to 
China to develop and maintain for herself an effective and stable 
Government. 

“ (3) To use their influence for the purpose of effectually establishing 
and maintaining the principle of equal opportunity for the com¬ 
merce and industry of all nations throughout the territory of China. 

" (4) To refrain from taking advantage of conditions in China in order 
to seek special rights or privileges which would abridge the rights 
of subjects or citizens of friendly States, and from countenancing 
action inimical to the security of such States.” 

Article 1 of the Paris Pact runs as follows : 

“ The High Contracting Parties solemnly declare, in the names of 
their respective peoples, that they condemn recourse to war for the 
solution of international controversies and renounce it as an instrument 
of national policy in their relations with one another.” 

As will be noticed, the combined effect of the above two Articles, which 
were binding upon Japan, was to make a military aggression against China 
a violation of the two Treaties. 


With regard to the concept of crimes against peace the above references 
show two important features. The first is that the Tribunal had thereby 
stressed that the accused had taken part in “a war in violation of international 
treaties, ’ which is included in the definitions of crimes against peace pre¬ 
viously quoted. The second feature is that the Tribunal’s verdict on this 
count was entirely based upon rules of international law, as evidenced by 
the texts of the Nuremberg and Far Eastern Charters, and of Law No. 10. 

4. THE ACCUSED'S GUILT AS TO WAR CRIMES AND CRIMES AGAINST HUMANITY 

With reference to offences against civilians and members of the armed 
forces for which the accused was found guilty, the Tribunal said : 

“ In inciting or permitting his subordinates to murder prisoners of 
war. wounded soldiers, nurses and doctors of the Red Cross and other 
non-combatants, and to commit acts of rape, plunder, deportation, 
torture and destruction of property, he had violated ihe Hague Con¬ 
vention concerning the Laws and Customs of War on Land and the 
Geneva Convention of 1929. These offences are war crimes and 
crimes against humanity.” 

The relevant provisions of the above two Conventions which the Tribunal 
found to have been violated were : Article 28 of the Hague Regulations, 
forbidding " the giving over to pillage of a town or place, even when taken 
by assault ” : Article 46 of the same Regulations protecting " family honour 
and rights, individual life, and private property, as well as religious convic¬ 
tions and worships,” and “ forbidding confiscation of private properly ” ; 
Article 47 of the Hague Regulations declaring any pillage " expressly for¬ 
bidden ’’ ; Articles 1 to 6, 9 and 10 of the Geneva Convention relative to 
the Treatment of Prisoners of War, of 1929, which protect prisoners of war 
from ill-treatment, as well as protecting their lives. 

The Tribunal dismissed the accused’s plea that he could not be held 
responsible for the above violations because they were perpetrated by his 
subordinates and he had no knowledge of them. The Tribunal’s findings 
were as follows : 

”... That a field Commander must hold himself responsible for 
the discipline of his subordinates, is an accepted principle. It is in¬ 
conceivable that he should not have been aware of the acts of atrocities 
committed by his subordinates. ... All the evidence goes to show that 
the defendant knew of the atrocities committed by his subordinates and 
deliberately let loose savagery upon civilians and prisoners of war.” 

The principle that a commander is responsible for the discipline of his 
subordinates, and that consequently he may be held responsible for their 
criminal acts if he neglects to undertake appropriate measures or knowingly 
tolerates the perpetration of offences on their part, is a rule generally accepted 
by nations and their courts of law in the sphere of the laws and customs of 
war. The above findings are therefore in line with the jurisprudence created 
with regard to this rule, in particular on the occasion of war crime trials 
held after the Second World War.( ‘) 

(*) See Trial of Tomoyuki Yamashita, in Volume IV of this scries, especially pp. 83-96 ; 
Trial of Erhard Milch, in Volume VII. especially pp. 61-64 ; Trial of General Wilhelm Liu 
mid others, in Volume VIII, pp. 88-9 : Trial of Wilhelm mil Leeb and 13 others (High 
Command Trial), in Volume XII. pp. 105-12. 
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CASE No. 84 

TRIAL OF LOTHAR EISENTRAGER AND OTHERS 

BEFORF A UNITED STATES MILITARY COMMISSION, SHANGHAI, CHINA 
3rd October, 1946—14th January, 1947 

A. OUTLINE OF THE PROCEEDINGS 

1. THE ACCUSED 

The accused were : Lothar Eisentraeger, alias Ludwig Ehrhardt, Franz 
Siebert, Herbert Glielsch, Johannes Otto, Erich Heise, Oswald Ulbricht, 
Hanz Niemann, Ingward Rudloff. Bodo Habenicht, Hans Dethleffs, Wolf 
Schenke, Heinz Peerschke. Hans Mesberg, Johannes Rathje, Siegfried 
Fuellkrug, Walther Heissig. Jesco von Puttkamer. Alfred Remain, Ernst 
Woermann, Wilhelm Stoller, Elgar von Randow, Walter Richter, Hermann 
Jaeger, Felix Ahenburg, Herbert Mueller, August Stock, and Maria Muller, 
all German nationals. 

2. THE CHARGE 

The prosecution preferred one common charge against all accused. This 
charge alleged that they, ” between the 8th May and 15th August, 1945, 
individually and as officials, nationals, citizens, agents or employees of 
Germany, while residing in C hina at a time when the United States of America 
was at war with Japan did. in China, in a theatre of military operations. 
Knowingly, wilfully and unlawfully, violate the unconditional German sur¬ 
render by engaging in and continuing military activity against the United 
States and its allies, to wit by furnishing, ordering, authorising, permitting 
and failing to stop the furnishing of aid, assistance, information, advice, 
intelligence, propaganda and material to the Japanese armed forces and 
agencies, thereby by such acts of treachery assisting Japan in waging war 
against the United States of America in violation of the laws and customs 
of war." 

The charge was followed by bills of particulars against each of the accused. 
These bills of particulars described the accused by their functions, and may 
be analysed as follows : 

(i) The principal accused, Ludwig Ehrhardt, was described as “ head 
of a German intelligence agency known as * Bureau Ehrhardt,’ a unit 
of the German High Command.” The charge against him was that he 
" wilfully, engaged in military activities against the United States and 
its allies, to wit, the collection of military intelligence concerning, inter 
alia, land, sea and air movements by the United States and its allies and 
transmission of it to the Japanese armed forces." He was also charged 
with “ wilfully and unlawfully ordering, authorising and permitting his 
agents in Shanghai, Canton and Peiping to furnish aid and intelligence 
to the Japanese armed forces." 


(ii) The accused Franz Siebert was described as “ former German 
Consul-General and leader of the German community in Canton.” 
He was charged with (a) “ ordering, authorising, permitting and failing 
to stop continuation of German military activities ... by persons 
under his command " ; ( b) “ wilfully and unlawfully ordering and 
instructing representatives of German business firms ... to submit to 
him lists of all essential war materials in their possession, which lists 
were . . . submitted by him to the Japanese armed forces, enabling 
them to secure control and make use of said materials ” ; (c) “ wilfully 
and unlawfully ordering all German citizens and nationals in the Canton 
area, at a called meeting to obey his command to continue active 
assistance to the Japanese authorities under penalty of punishment by 
the Japanese.” 

(iii) The accused Herbert Glielsch was described as “ secretary of the 
German Consulate at Canton and the leader of the German community 
there, and an agent of the German high command." He was charged 
with “ ordering, authorising and failing to stop the continuation of 
German military activities, etc., by persons under his control," and with 
" decoding, approving and delivering ... to the Canton chief of the 
* Bureau Ehrhardt,' a German High Command Intelligence agency a 
telegram dated on or about 8th May, 1945, which unlawfully ordered 
and authorised the continuation of military activities.” 

(iv) The accused Jesco von Puttkamer and Alfred Romain were 
described as “ head of the German Information Bureau at Shanghai, 
the military propaganda agency of the German Embassy to enemy 
occupied China ” and " a member and employee of the German In¬ 
formation Bureau . . ." They were charged with wilfully and un¬ 
lawfully engaging in military activity against the United States and its 
allies, to wit psychological warfare by designing and furnishing to the 
Japanese armed forces for their use propaganda material in the English 
language consisting of, inter alia , leaflets, posters and photographs 
designed to influence, adversely to the United States and its allies, the 
actions of the United States troops and civilian populations.” 

(v) The bills of particulars against the remaining accused may be 
grouped under two headings : (a) engaging!') in military activities after 
surrender. The accused in this category were described as “ members, 
agents or employees of the ‘ Bureau Ehrhardt ’ an intelligence agency 
of the High Command,” and they were charged with “ wilfully and 
unlawfully engaging in military activities against the United States and 
its allies, to wit the collection, compilation, of military intelligence 
concerning, inter alia, land, sea and air movements by the United Stales 
and its allies and rendering of other aid, assistance, and advice to the 
Bureau Ehrhardt knowing it was for the use and benefit of and furnished 
to the Japanese armed forces " ; 

(b) “ ordering, permitting and failing to stop others to engage in 
military activities."( l ) 

(vi) The accused Ernst Woermann, German Ambassador in enemy 
occupied China, and the accused Elgar von Randow, Counsellor of the 
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BEFORE A UNITED STATES MILITARY COMMISSION, SHANGHAI, CHINA 
3rd October, 1946—14th January, 1947 

A. OUTLINE OF THE PROCEEDINGS 

1. the accused 

The accused were : Lothar Eisentraeger, alias Ludwig Ehrhardt, Franz 
Siebert, Herbert Glictsch, Johannes Otto, Erich Heise, Oswald Ulbrichl, 
Hanz Niemann, Ingward RudloflT. Bodo Habenicht, Hans Dethleffs, Wolf 
Schenke, Heinz Peerschke. Hans Mesberg, Johannes Rathje, Siegfried 
Fuellkrug, Walther Heissig. Jesco von Putlkamer, Alfred Remain, Ernst 
Woermann, Wilhelm Stoller, Elgar von Randow, Walter Richter, Hermann 
Jaeger, Felix Altenburg, Herbert Mueller, August Stock, and Maria Muller, 
all German nationals. 

2. THE CHARGE 

The prosecution preferred one common charge against all accused. This 
charge alleged that they, "between the Xth May and 15th August, 1945. 
individually and as officials, nationals, citizens, agents or employees of 
Germany, while residing in China at a time when the United States of America 
was at war with Japan did. in C hina, in a theatre of military operations, 
Knowingly, wilfully and unlawfully, violate the unconditional German sur¬ 
render by engaging in and continuing military activity against the United 
States and its allies, to wit by furnishing, ordering, authorising, permitting 
and failing to stop the furnishing of aid, assistance, information, advice, 
intelligence, propaganda and material to the Japanese armed forces and 
agencies, thereby by such acts of treachery assisting Japan in waging war 
against the United States of America in violation of the laws and'eustoms 
of war. 

-rJ he uM? r8 V VaS followed b y bills particulars against each of the accused. 
These bills of particulars described the accused by their functions, and may 
be analysed as follows: ' 

(i) The principal accused, Ludwig Ehrhardt, was described as “ head 
° a German intelligence agency known as ‘ Bureau Ehrhardt,’ „ unit 
of the German High Command.” The charge against him was that he 
wi fully, engaged in military activities against the United States and 
Us allies to wit, the collection of military intelligence concerning, inter 
aim, land, sea and air movements by the United States and its allies and 
transmission of it to the Japanese armed forces.” He was also charged 

-.pln,c W ‘ Ju y a k nd l "} lawful| y ordering, authorising and permitting his 
agents in Shanghai, Canton and Peiping to furnish aid and intelligence 
to the Japanese armed forces.” 


8 


TRIAL OF LOTHAR EISENTRAGER AND OTHERS 


9 


(ii) The accused Franz Siebert was described as “ former German 
Consul-General and leader of the German community in Canton.” 
He was charged with (a) “ ordering, authorising, permitting and failing 
to stop continuation of German military activities ... by persons 
under his command ” ; ( b ) “ wilfully and unlawfully ordering and 
instructing representatives of German business firms ... to submit to 
him lists of all essential war materials in their possession, which lists 
were . . . submitted by him to the Japanese armed forces, enabling 
them to secure control and make use of said materials ” ; (c) “ wilfully 
and unlawfully ordering all German citizens and nationals in the Canton 
area, at a called meeting to obey his command to continue active 
assistance to the Japanese authorities under penalty of punishment by 
the Japanese." 

(iii) The accused Herbert Glietsch was described as ‘ secretary of the 
German Consulate at Canton and the leader of the German community 
there, and an agent of the German high command.” He was charged 
with “ ordering, authorising and failing to stop the coniinuation of 
German military activities, etc., by persons under his control." and with 
" decoding, approving and delivering ... to the Canton chief of the 
* Bureau Ehrhardt,’ a German High Command Intelligence agency a 
telegram dated on or about 8th May, 1945, which unlawfully ordered 
and authorised the continuation of military activities." 

(iv) The accused Jesco von Puttkamer and Alfred Romain were 
described as “ head of the German Information Bureau at Shanghai, 
the military propaganda agency of the German Embassy to enemy 
occupied China ” and ” a member and employee of the German In¬ 
formation Bureau . . .” They were charged with wilfully and un¬ 
lawfully engaging in military activity against the United States and its 
allies, to wit psychological warfare by designing and furnishing to the 
Japanese armed forces for their use propaganda material in the English 
language consisting of. inter alia , leaflets, posters and photographs 
designed to influence, adversely to the United States and its allies, the 
actions of the United States troops and civilian populations." 

(v) The bills of particulars against the remaining accused may be 
grouped under two headings : (fl) engaging(') in military activities after 
surrender. The accused in this category were described as “ members, 
agents or employees of the ’ Bureau Ehrhardt an intelligence agency 
of the High Command,” and they were charged with “ wilfully and 
unlawfully engaging in military activities against the United States and 
its allies, to wit the collection, compilation, of military intelligence 
concerning, inter alia, land, sea and air movements by the United States 
and its allies and rendering of other aid, assistance, and advice to the 
Bureau Ehrhardt knowing it was for the use and benefit of and furnished 
to the Japanese armed forces ” ; 

(b) “ ordering, permitting and failing to stop others to engage in 
military activities.”! 1 ) 

(vi) The accused Ernst Woermann, German Ambassador in enemy 
occupied China, and the accused Elgar von Randow, Counsellor of the 
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Shanghai office of the German Embassy, were described as “ superiors 
of Lothar Eisentraeger ” and charged in similar terms with “ ordering 
and failing to stop ” his activities. 

All the accused pleaded not guilty. 

3. THE EVIDENCE 

During the years 1940 and 1941. before a state of war existed between 
China and the United States on the one side and Germany and Japan on 
the other, Germany established intelligence and propaganda aeencies in 
China, covering the Far East. During this period a propaganda section was 
constituted as part of the German Embassy in Canton, and its head enjoyed 
diplomatic status. The heads of the various agencies in other towns had 
consular status and the whole organisation was directly responsible to the 
Ge-man High Command. After the severance of diplomatic relations 
between China and Germany, Germany established an Embassy with the 
Chinese puppet government at Nanking and with the approval of this govern¬ 
ment and the Japanese authorities, set up branch offices of its intelligence 
organisation at Shanghai, Canton and Peiping, which took over propaganda 
and intelligence activities from the Embassy. 

The accused were all German nationals and can be grouped according to 
their positions within the German organisation in China, under three heads : 

(1) the members of the Bureau Ehrhardt and the press intelligence 
group (both military intelligence organisations); 

(2) the members of the German Information Bureau (a propaganda 
agency); 

(3) those German diplomats and functionaries who were not members 
of these two organisations but were alleged to have controlled their 
activities. 

The prosecution alleged that the intelligence agency known as Bureau 

Ehrhardt functioned under the auspices of the German Embassy. The 

agency was named after its chief, the accused Lothar Eisentraeger, alias 

Ludwig Ehrhardt. It had its main office in Shanghai, and branch offices 

in Canton and Peiping. The accused Rudloff, Habenicht, Dethleffs 

Schenke. Peerschke. Mesberg. Rathje, Richter and Jaeger were members of 

he Shanghai office ; the accused Heise, Ulbricht. Niemann, members of 

? V a**’ and i- hC 3CCUSCd Fue,lkru g’ Heissig, Stock and Maria 
Muller of the Peiping office. 

sf T . h h, G r nlan In L°T ti0n Bureuu Was parl of the Sha "ghai branch office 
of the German Embassy. The accused Puttkamer and Romain were 

offfi^r ° f lh,s organisation and the accused Herbert Mueller was an agent 

wi,i!1l^l„ZS Bureau° l>a * iU,da ^ 

W™rmL aCC lTV“ h0 no ' memb “ s of these two organisation, were 
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office in Peiping. The chain of command, as alleged by the prosecution led 
from both the Bureau Ehrhardt and the Information Bureau to the head 
of the German Embassy office in Shanghai and from him through the German 
Ambassador in Nanking to the German Foreign Office and the German 
General Staff in Berlin. 

The case for the prosecution was that these organisations which engaged 
in military activities against »he United States and its allies during the war 
between the United States and Germany, continued their activities after 
Germany's surrender on the 8th May. 1945. in co-operation with or under 
the direction of the Japanese military authorities, until 15th August, 1945. 
when Japan too surrendered to the allies. 

The evidence preferred by the prosecution showed that on 8th May, 1945, 
a telegram was sent by the accused Ehrhardt through the German Embassy 
to all agencies and sub-offices of the Bureau Ehrhardt in Canton, and Peiping. 
This telegram was signed bv Ehrhardt and stated that the Bureau Ehrhardt 
was demobilising. The text of the telegram contained three main points : 

(1) that the organisation ceased to exist and its members were to be 
demobilised ; 

(2) that equipment should be turned over to the Japanese authorities 
who were to be instructed how' to use it ; 

(3) that the question of continuing work in co-operation with the 
Japanese was left to the discretion of every individual member of the 
organisation. 

The prosecution maintained that the telegram was so worded as to suggest 
that co-operation with the Japanese was desirable, or even ordered, whereas 
the defence argued that the telegram was meant to be taken at its face value. 
The accused Heise who was the deputy head of the Peiping office of the 
organisation, testified that he took the telegram order of the 8th May to 
mean that he should continue to co-operate with the Japanese in the collect¬ 
ing of military intelligence. This telegram order was^read out by the heads 
of the branch offices to their subordinates. Thereafter, a number of con¬ 
tracts with the Japanese authorities for service of a military nature, mainly 
the collecting of intelligence, were signed by the accused members of the 
Bureau Ehrhardt in Shanghai. Peiping and Canton, and by members of the 
German Information Bureau in Shanghai. As a result of these contracts, 
members continued to carry on their full activities after the German sur¬ 
render. On 20th May an intelligence officer of the Japanese High Command 
at Nanking visited the Bureau Ehrhardt on orders from the Japanese 
Supreme Command at Tokio to convey to them the w ish of the Japanese 
government to use the Bureau Ehrhardt to the greatest extent possible. He 
also told them that its intelligence concerning radio call signs and wave 
lengths was very valuable to the Japanese. After this date the Supreme C om- 
mand at Nanking received intelligence reports including the data on wave 
lengths, call signs, time sheets and wireless messages intercepted from 
United States transports and ships once or twice weekly, from the Bureau 
Ehrhardt who had collected this information from its various agencies. 
This information was passed on to the headquarters of the Japanese armed 
forces at Nanking. During the latter part of June, the Japanese asked for 
the senices of the Bureau Ehrhardt to be continued and improved. The 
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posl-surrcnder services of the Bureau Ehrhardt or individual members thereof 
were performed voluntarily and a Japanese staff officer testified that he 
asked them to sign an agreement so that there could be no question of com¬ 
pulsory co-operation. Money was sent to the Bureau Ehrhardt by the 
Japanese authorities on two occasions and distributed amongst its members, 
but in many cases the remuneration consisted of food provided by the 
Japanese for the members of the German organisation. The evidence further 
showed that the accused were aware of the fact that the intelligence collected 
by the Bureau Ehrhardt was transmitted to the headquarters of the Japanese 
armed forces and in case of the propaganda section, that their propaganda 
material was intended ultimately to reach American troops. 

The main defence of those accused who were charged with *' having 
ordered or failed to prevent their subordinates from co-operating with the 
Japanese ” was that after the surrender they had no longer any power to 
give valid orders to their staff and that whatever the members of their staff 
did after that date was not done on their instructions or orders. The accused 
Siebert who was German Consul-General in Canton added to this general 
defence that all Germans in China were subject to Chinese law as they had 
no extra-territorial rights and that therefore German officials had no control 
over their compatriots since the diplomatic and consular powers had ceased 
with the surrender. 

The main defence of those accused who were in subordinate positions and 
who were charged with engaging in military activity was two-fold : they 
pleaded that they took the telegram and the messages sent out by the 
Bureau Ehrhardt after the surrender as orders to continue co-operation 
with the Japanese and also that they were at the mercy of the Japanese 
authorities because they could only obtain money and food by working 
for them. 

The following paragraphs set out further details relating to the individual 
accused : 

(a) Bureau Ehrhardt, Shanghai: (Ehrhardt, Habenicht, Mosberg, 
Peerschke, Richter, Dethleffs, Jaeger, Rathje and Rudloff). 

All above named accused had actual knowledge of the unconditional 
surrender of Germany. Ehrhardt admitted that the meaning of unconditional 
surrender was known to him and that the German military surrender applied 
to his activities. All these accused signed an agreement to continue the work 
for the Japanese and none were forced to do so. Ehrhardt stated that 
Rathje was his immediate subordinate, Mosberg served under Rathje, 
Richter was a wireless operator. Peerschke a micro-photograph expert and 
Habenicht a code man. Dethleffs and Rathje also did code work and Jaeger 
functioned as a general clerk. Ehrhardt testified that the arrangements for 
the operations were made with the Japanese Chief of Staff at Tokio and the 
Japanese Supreme Command at Nanking. At the time of the German 
surrender the Japanese Supreme Command received instructions to secure 
hhrhardt’s services. A major of the General Staff was sent to Shanghai to 
discuss the ways and means of effecting the Bureau Ehrhardt’s co-operation. 

his staff officer testified that shortly after the German surrender he dis¬ 
cussed with other Japanese staff officers the desirability of having Ehrhardt’s 
continued co-operation and it was suggested as proof of the voluntary nature 
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of their service that the Germans should be requested to sign an agreement 
to continue work. Accordingly at a meeting on the 20th May, 1945, at the 
Bureau Ehrhardt, Ehrhardt promised that he would do what he could in 
the matter of co-operation and that he would pass on the request to his 
subordinates. A few days later an agreement signed by various members 
of the Bureau Ehrhardt was sent to the Japanese High Command and filed 
there. The office of the Bureau Ehrhardt continued to function and all 
above-named accused continued to go there regularly. 

(b) Bureau Ehrhardt, Canton, and Consular General, Canton (Heise. 
Ulbricht. Niemann and Siebert). 

The above-named accused, as members of the Bureau Ehrhardt, continued 
working for the Japanese after the surrender. Heise testified that shortly 
before the surrender a telegram was received in German Embassy Code 
from Ehrhardt suggesting that work be continued with the Japanese and a 
later telegram received through the Japanese to the effect that the Bureau 
Ehrhardt in Shanghai was co-operating on an individual basis, confirming 
his opinion that co-operation was a necessity, especially as he received 
successive monthly salaries in May and June. He testified that they inter¬ 
cepted messages concerning the warning net employed by the United States 
forces during the battle on the island of Okinawa. Ulbricht and Niemann 
monitored United States wireless communications in morse code and the 
material was turned over to the Japanese agencies. Siebert continued to 
act as official German Consul General at Canton for a month after the 
surrender and even went to the Japanese authorities to ask w hat should be 
done with the Branch office of the Bureau Ehrhardt in Canton. He knew 
of Ehrhardt’s operations and did nothing to stop them by way of orders or 
advice. On the contrary, when asked for advice by the accused Ulbrecht. 
he said that in his opinion the only alternative was to continue working with 
the Japanese. Even after the Consulate was formally closed. Siebert con¬ 
tinued to exercise consular prerogatives and functions and as late as July 
threatened a German national in Canton that he was still Consul-General 
and would not hesitate to use all the powers at his disposal to prevent any 
undermining of his authority. In June, 1945, he submitted to the Japanese 
detailed lists regarding offers of important war materials by German firms 
in Canton. These goods included aeroplane propellers and wheels, field 
telephones, radio equipment, various precision instruments, etc. Siebert 
admitted that he was never threatened by the Japanese to comply with their 
instructions, but had done so because he considered it his duty. 

(c) Bureau Ehrhardt, Peiping, and Press Intelligence Group at Peiping 
(Fullkrug, Heissig, Stock and Maria Muller). 

The evidence showed that the accused Maria Muller, Stock, Heissig and 
Fuellkrug rendered intelligence aid to the Japanese at private conferences 
and weekly intelligence meetings presided over by a Colonel on the Japanese 
General Staff. It is also clear from the evidence that Fuellkrug and Heissig 
ordered their subordinates Stock and Maria Muller to carry on working with 
the Japanese. Although the accused attempted to minimise the importance 
of their participation in these meetings and press conferences, the evidence 
as a whole shows that they took an active part in them and that the Japanese 
representatives at these conferences relied on the information supplied by 
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the accused. The evidence also showed that the accused Altenburg not only 
issued no orders to the Germans to cease their activities after the surrender, 
but that he actually called a meeting in which he advised all Germans who 
could be of service to the Japanese to co-operate with them in every possible 
way. 

(</) German Information Bureau. German News Service : (Puttkamer, 
Romain. Altenburg and Midler). 

The accused Puttkamer and Romain continued their work on propaganda 
leaflets after the surrender. Some of the pamphlets they turned out explained 
to the readers the uselessness and horrors of war and invited them to lay 
down their arms. They were written in English and obviously intended to 
reach the United States troops. The writers signed themselves “ Organisa¬ 
tion of American Soldiers serving Overseas." About 5 or 6 different types 
of anti-allied propaganda pamphlets were supplied to the Japanese between 
the material dates of the charge and about 150,000 to 20,000 of each type 
were printed. The accused Altenburg and Herbert Muller provided a news 
agency for the Japanese forces in China and continued their work until these 
forces surrendered 


4. FINDINGS AND SENTENCES 

The following 21 accused were found guilty and sentenced to the terms of 
imprisonment set out against their names. 


Lothar Eisentraeger, alias Ludwig Ehrhardt, 
Ingward Rudloff, 

Bodo Habenicht, 

Hans Dethleffs, 

Heinz Peerschke, 

Mans Mosberg, 

Johannes Rathje 
Walter Richter, 

Hermann Jaeger, 

Jesco von Puttkamer, 

Alfred Romain. 


Franz Siebert, 

Erich Heise, 

Oswald Ulbricht. 
Hans Niemann, 
Felix Altenburg, 
Herbert Mueller, 
Siegfried Fucllkrug, 
Walther Heissig. 
August Stock. 

Maria Muller. 

Six of the accused 


Randow') were acquitted 


Life imprisonment 
10 years 
10 years 
10 years 
5 years 
20 years 
15 years 
10 years 
10 years 
30 years 
30 years 

(Reduced to 20 years by the Reviewing Authorities) 

5 years 
20 years 
5 years 
5 years 
8 years 
10 years 
20 years 
20 years 
5 years „ 

(Reduced to 2 years by the Reviewing Authorities) 

5 years imprisonment 
(Reduced to 2 years by the Reviewing Authorities) 

(Glietsch, Otto, Schenke, Woermann, Steller and 
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B. NOTES ON THE CASE 

1. PLEA TO THE JURISDICTION OF THE COURT 
A plea to the jurisdiction of the court was filed on behalf of all accused 
alleging in substance that the accused were German citizens and residents 
of China, and thus subject only to Chinese law and the jurisdiction of Chinese 
courts. The defence submitted : (1) that the United States jurisdiction over 
crimes was restricted solely to those committed within its own territory or 
territory occupied by its armed forces ; (2) that the abrogation by treaty in 
1943 of the extra-territorial privileges of the United States in China left the 
United States Military Commission without authority to exercise jurisdiction 
over the accused and that according to the criminal code of the Republic of 
China, which the defence alleged was the proper law to be applied to this 
case, the High Court of Shanghai had exclusive jurisdiction over the accused : 
(3) that the Military agreement between China and the United States on 
which the court’s jurisdiction was based had never been ratified by the 
Legislative Assembly of the Republic of China and therefore was null and 
void and in any case any military agreement for the functioning of United 
States war crimes courts on Chinese soil was inoperative after the cessation 
of hostilities as the forces of the United States were not occupational forces 
but only an expeditionary force on allied soil. 

The motion was overruled by the Commission. The main argument 
centred on the first submission. The prosecution quoted the case of the 
United States against Sawada and others where a similar argument was 
rejected by a United States Military Commission^ 1 ) The argument is 
erroneous in its conception. The territoriality of jurisdiction in criminal 
cases is based on the reasonable premise that in ordinary criminal cases an 
offender should be judged by the law of the place wh re the crime was com¬ 
mitted, but even in such cases departures are frequently made from the usual 
rule where practice requires, e.g., counterfeiting of domestic currency abroad, 
or treason committed abroad in English Criminal law. A war crime, how¬ 
ever, is not a crime against the law or criminal code of any individual nation, 
but a crime against the ius gentium. The laws and usages of war are ol 
universal application, and do not depend for their existence upon national 
laws and frontiers. Arguments to the eftect that only a sovereign of the 
locus eriminis has jurisdiction and that only the lex loci can be applied, are 
therefore without any foundation^*) 

With regard to the third submission, the prosecution invited the court to 
take judicial notice of the fact that the Republic of China had invited the 
United States to send military forces to China in order to defeat the common 
enemy. In view of this, the United States army entered China as an allied 
expeditionary force with the rights and privileges as well as the duties which 
are well recognised in international law as attaching to such a force. The 
agreement on which the defence relied was, therefore, not more than the 
implementation of joint military operations. The jurisdiction of the Military 
Commission in this case was, thus, not dependent on this agreement but 
existed since the invitation of the Chinese government to the United States 

l*J See Volume V, pp. 8-10 of this series. 

( ! ) For another example of a military court of an allied nation try ing war criminals 
on the territory of one of its allies, see the Almelo Trial. Vol. 1 of this series, pp. 42 et •set/ 
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to send troops to Chinese territory to wage war. One of the corollaries of 
waging war and after the Moscow Declaration of 1943, during the last war 
one of its declared objectives, is the punishment of those who violate the 
laws of war. This was held by the Supreme Court of the United States 
in re Yamashita :( l ) 

“ An important incident to the conduct of war is the adoption of 
measures by the military commander, not only to repel and defeat the 
enemy, but to seize and subject to disciplinary measures those enemies 
who, in their attempt to thwart or impede our military effort, have 
violated the law of war. . . . The trial and punishment of enemy 
combatants w'ho have committed violations of the law r of war is thus not 
only a part of the conduct of war operating as a preventative measure 
against such violations, but is an exercise of the authority sanctioned by 
Congress to administer the system of military justice recognised by the 
law of war. The war power, from which the commission derives its 
existence, is not limited to victories in the field, but carries with it the 
inherent power to guard against the immediate renewal of the conflict 
and to remedy, at least in ways Congress has recognised, the evils which 
the military operations have produced.” ( Yamashita v. Stever , 66 Sup. 
Ct. Rep.) 

2. MOTION TO DISMISS THF CHARGES 

A motion to dismiss the charges was filed by all defendants mainly on the 
ground that the acts charged did not constitute a war crime because (a) “ the 
charges did not state sufficient facts which constitute a crime under the laws 
and usages of war : ( h ) “ a violation of certain terms by individuals although 
punishable, does not constitute a war crime unless the acts constituting the 
violation thereof arc such as in themselves constitute a violation of the laws 
and customs of war" : (<■) “ the charge did not allege that the accused had 
been ‘ officially notified of the German surrender, though they had ‘ actual 
notice 

The commission denied the motion. The legal position with regard to 
submissions (a) and ( h) is dealt with under (3) below. 

With regard to (t) it seems obvious that the commission held that it was 
sufficient proof of mens rea on the part of the accused if it was proved that 
the accused were aware of the surrender and thus must have been aware 
of the fact that their activities were violations of its terms. How these terms 
had been communicated to them is immaterial. 

'. VIOLATIONS Ol THE TERMS OF SURRENDER OR OF AN ARMISTICE 

The two most common means of bringing about a cessation of hostilities 
between belligerents are an armistice or the surrender of one belligerent. 
Such surrender may be a stipulated " or a “ simple ’’ surrender. In case 
of a stipulated surrender the armed forces of the two belligerents enter into 
a convention usually referred to as a “ capitulation,” laying down the con¬ 
ditions under which one belligerent is laying down his arms. If no such 
ca pitul ation is entered into, but one belligerent is ready to surrender without 

C) See Vol. IV, pp. 38 et set/. 
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special conditions of surrender, then this is referred to as simple or un¬ 
conditional surrender. The distinction between these modes of terminating 
an armed conflict is recognised by international law.(') Their common 
denominator is the condition that hostilities between the belligerent parties 
must cease. A violation of any of these conventions entered into by the 
belligerents to suspend or terminate hostilities, whether such conventions be¬ 
an armistice or a capitulation or terms of a simple surrender, is unlawful. 
Such a breach is an international delinquency if committed by a belligerent 
and a war crime if committed by an individual. With regard to violations 
of an armistice, the Hague Convention contains the following regulations . 

” Article 40. Any serious violation of the armistice by one of the 
parties gives the other party the right of denouncing it, and even, in 
cases of urgency, of recommencing hostilities immediately. 

“ Article 41. A violation of the terms of the armistice by individuals 
acting on their own initiative only entitles the injured party to demand 
the punishment of the offenders and, if there is occasion for it, com¬ 
pensation for the losses sustained. 

Professor Lauterpacht( : ) says : 

“ Any violation of armistices is prohibited, and. if ordered by the 
Governments concerned, constitutes an international delinquency. In 
case an armistice is violated by members of the forces on their own 
account, the individuals concerned may be punished by the other parts 
in case they fall into his hands. But apart from this no unanimity 
exists among the writers on international law as to the rights of the 
injured party in case of violation by the other party : many assert that 
the injured may at once, without giving notice, reopen hostilities ; others 
maintain that he may not, but has only a right to denounce the 
armistice.” 

As a sample of such violation. Professor Lauterpacht mentions the scuttling 
of German ships at Scapa Flow on 21st June, 1919. by order of Admiral 


von Reuter. 

The Hague Convention deals with violations of capitulations in Art. 35 : 

- Capitulations agreed upon between the contracting parlies must 
take into account the rules of military honour. Once settled, they must 
be scrupulously observed by both parties." 

Professor Lauterpacht says :( 3 ) 

“That capitulations must be scrupulously adhered to is an old 
customary rule, since enacted by Article 35 of the Hague Regulations. 
Any act contrary to a capitulation would constitute an international 
delinquency if ordered by a belligerent government, and a war crime 
if committed without such order. Such violation may be met by 
reprisals or punishment of the offenders as war criminals. 

" When there is no capitulation, but a simple surrender, it is a duly 
of the surrendering force to stop firing as soon as the white flag has been 

( l ) See Oppenheim-Lauterpacht, International Law, 6th Edition. Revised, Volume II. 
p. 430. 

(*) Oppenheim-Lauterpacht. International Law, 6th Edition. Revised. Volume 11. p. 440. 

(’) Op. cil„ paragraph 230. 
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hoisted and the enemy is approaching to take possession. Those 
members of the surrendering force who continue to fire lose their claim 
to receive quarter, and may therefore be killed on the spot. Or, if 
taken prisoners, they may be punished as war criminals.” 

It can thus be said that there is no doubt that any violation of a surrender, 
be it a conditional or simple surrender, as well as a violation of an armistice, 
is an act of treachery and if committed by an individual, punishable as a 
war crime. 


4. THE INSTRUMENT AND THL TERMS OF SURRENDER OF THE GERMAN ARMED 
FORCES IN 1945 

The surrender of all German armed forces on 8th May, 1945, was un¬ 
conditional and the meaning of “ unconditional surrender" is absolute. 
Such surrender is an undertaking by military forces based on military honour, 
and failure to abide by its terms is a war crime regardless of w hether damage 
results or not. 

The prosecution based their charge on the “* act of military surrender ” 
dated 8th May, 1945, and on the so-called “ Berlin Declaration ” of 5th 
June, 1945. The following portions of these documents are set out below- 
as those parts of the terms of surrender to which the charge and particulars 
seem to relate : 


" /l cl oj Military Surrender , 8 lit May, 1945 

“ '■ We lhe undersigned, acting by authority of the German High 
Command, hereby surrender unconditionally to the Supreme Com¬ 
mander. Allied Expeditionary Force, and simultaneously to the Supreme 
High Command of the Red Army all forces on land, at sea, and in the 
air who are at this date under German control. 

" -• The German High Command will at once issue orders to all 
German military, naval and air authorities and to all forces under 
German control to cease active operations at 2301 hours Central Euro¬ 
pean time on 8th May, 1945, to remain in the positions occupied at that 
lime and to disarm completely, handing over their weapons and equip¬ 
ment to the local allied commanders or officers designated by 
Representatives of the Allied Supreme Commands. No ship, vessel, 
or aircraft is to be scuttled, or any damage done to their hull' 
machinery or equipment, and also to machines of all kinds, armament, 
apparatus, and all the technical means of prosecution of war in 
general. 

“ 4 - This acl of military surrender is without prejudice to and will 
be superseded by any general instrument of surrender imposed by, or 
on behalf of the United Nations and applicable to Germany and the 
German armed forces as a whole. 


• ■ ,n ! he event of ’he German High Command or any of the forces 
under their control failing to act in accordance with this Act of Sur¬ 
render, the Supreme Commander, Allied Expeditionary Force, and the 
Supreme High Command of the Red Army will take such punitive or 
other action as they deem appropriate." 






“ Declaration Regarding the Defeat of Germany, 5tlt June, 1945 
“ The German armed forces on land, at sea and in the air have been 
completely defeated and have surrendered unconditionally and Germany, 
which bears responsibility for the war. is no longer capable of resisting 
the will of the victorious Powers. The unconditional surrender of 
Germany has thereby been effected, and Germany has become subject 
to such requirements as may now or hereafter be imposed upon her. 

“ It is in these circumstances necessary, without prejudice to any 
subsequent decisions that may be taken respecting Germany, to make 
provision for the cessation of any further hostilities on the part of the 
German armed forces, for the maintenance of order in Germany and 
for the administration of the country, and to announce the immediate 
requirements with which Germany must comply. . . . 

** in virtue of the supreme authority and powers thus assumed by the 
four Governments, the Allied Representatives announce the following 
requirements arising from the complete defeat and unconditional 
surrender of Germany with which Germany must comply : 

Article 1 

“ Germany, and all German military, naval and air authorities and 
all forces under German control shall immediately cease hostilities in 
all theatres of war against the forces of the United Nations on land,'at 
sea and in the air.” 

Article 2 

“ (a) All armed forces of Germany or under German control, 
wherever they may be situated, including land, air, anti-aircraft and 
naval forces, the S.S., S.A. and Gestapo, and all other forces or 
auxiliary organisations equipped with w-eapons, shall be completely 
disarmed, handing over their weapons and equipment to local Allied 
commanders or to officers designated by the Allied Representatives.” 

Article 5 

(a) All or any of the following articles in the possession of the 
German armed forces or under German control or at German disposal 
will be held intact and in good condition at the disposal of the Allied 
Representatives for such purposes and at such times and places as they 
may prescribe— 

(iv) All transportation and communications facilities and equip¬ 
ment, by land, water or air: 

Article 8 

“ There shall be no destruction, removal, concealment, transfer or 
scuttling of, or damage to, any military, naval, air, shipping, port, 
industrial and other like property and facilities and all records and 
archives, wherever they may be situated, except as may be directed by 
the Allied Representatives." 

Article 9 

** Pending the institution of control by the Allied Representative 
over all means of communication, all radio and telecommunication 
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installations and other forms of wire or wireless communications, 
whether ashore or afloat, under German control, will cease transmission 
except as directed by the Allied Representatives." 

Article 10 

" The forces, nationals (sic), ships, aircraft, military equipment, and 
other property in Germany or in German control or service or at 
German disposal, of any other country at war with any of the Allies, 
will be subject to the provisions of this Declaration and of any pro¬ 
clamations, orders, ordinances, or instructions issued thereunder.” 

Article 14 

" This Declaration enters into force and effect at the date and hour 
set forth below. In the event of failure on the part of the German 
authorities or people promptly and completely to fulfil their obligations 
hereby or hereafter imposed, the Allied Representatives will take what¬ 
ever action may be deemed by them to be appropriate under the 
circumstances.” 

The Prosecution did not specify any particular articles of these documents 
on which they relied, but it would appear that the charges can be based on 
the general stipulation that " all forces under German control shall im¬ 
mediately cease hostilities in all theatres of war against forces of the United 
Nations (Article l).(') 

It appears that the acts set out in the partieulars of the charge were deemed 
" hostilities." The activities of the Bureau Ehrhardt would seem to offend 
particularly against Article 9. “ Ail means of communication, all radio and 
telecommunication installations and other forms of wire or wireless com¬ 
munications, whether ashore or afloat, under German control, will cease 
transmission except as directed by the Allied Representative.” The power 

to try those w ho break the terms of surrender as war criminals can be based_ 

apart from the law s and usages of war as set out in (3)—on Article 5 of the 
Act. and Article 14 of the Berlin Declaration. 

post-surrender hostilities or members or surrendered forces, 

VIEWED AS A WAR CRIME WHERE SUCH HOSTILITIES WERE COMMITTED BY 
ASSISTING THE FORCES OF AN ALLIED BELLIGERENT WHO HAD NOT SUR¬ 
RENDERED 

In the Scuttled U-Boat Case,' Gerhard Grumpelt, a former Lieutenant 
of the German Navy who had scuttled two U-boats after the German sur¬ 
render was tried by the British Military Court at Hamburg for violating the 
terms of surrender. In that case, reported in a previous volume,(’) the 
prosecution based their case on paragraph I of the Instrument of Surrender 
signed on the 4th May, 1945, which provided that “ the German Command 
agrees to the surrender of all German armed forces . . .” The two further 
conventions signed by the German Command at Rheims on the 8th May 
and at Berlin on the 9th May, 1945, and the Berlin Declaration of the 15th 
June,1945. did not enter into that case as the offence charged was com¬ 
muted on 6th May, 1945. 

<‘) Italics inserted. - —•* 

O See Volume I ol' this scries, p. 55. 
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The main novelty of the charge in this case is that the accused, as members 
of the German armed forces committed acts of hostilities after the surrender 
not in a theatre of war where general hostilities had ceased, but in a theatre 
of war where the general hostilities were still being carried on by forces 
allied to their own. The defence argued that the accused had a perfect 
right ” to join forces with the Japanese because the accused had not taken 
part in the " German war against the allies in the European theatre ” but 
in “ another war.” As there is no judgment in this case, it is impossible to 
know the court’s opinion as to what would have been in their view the 
correct conduct in these circumstances. It may be argued that the accused 
should have stayed in China claiming non-belligerent status or that they could 
have demanded their repatriation to Germany. The evidence showed that 
some members of the German armed forces were in fact repatriated between 
the date of the German surrender and the Japanese surrender. Though 
this question remains open, there can be no doubt that the law is settled on 
the point that members of the armed forces of a belligerent whose entire 
armed forces have surrendered must abstain from all hostilities wherever 
they may find themselves on the date of such surrender and that by co¬ 
operating with an allied belligerent and a fortiori by joining the forcesof such 
belligerent, they violate the terms of surrender and thus commit a warcrimc. 

6. ALL NATIONALS, NOT MERELY MEMBERS OF THE ARMED FORCES OF A SUR¬ 
RENDERED BELLIGERENT, ARE BOUND BY THE TERMS OF THE SURRENDER 

All accused were civilians. They were described in the charge as” officials, 
nationals, citizens, agents, and employees of Germany residing in China." 
thus implying their civilian status. They were all charged in the bill of 
particulars with " willingly and unlawfully engaging in military activities 
against the United States. . . .” The following arguments were, in fact, 
put forward by the defence : 

(«) That at the time of the surrender the accused were not under the 
*- control ” of the German High Command or the German Government 
(with reference to Articles I and 2 of the Act of Military Surrender, 
8th May, 1945), but were civilian residents in Japanese-occupied China. 

(h) That since certain of the accused were not " military men," they 
could not be charged with war crimes since the German surrender did 
not apply to them. 

All members of the Bureau Ehrhardt were described in the bills of particulars 
as “ members of the Bureau Ehrhardt. an Intelligence Agency of the German 
High Command and it thus became a question of evidence whether the 
prosecution had proved that the Bureau Ehrhardt was an agency of the 
High Command and its members therefore members of the German armed 
forces. It appears from the findings that the court considered this to have 
been proved. That does not, however, apply in the case of the remaining 
accused and it would, therefore, seem that by finding some of these remaining 
accused who were not members of the Bureau Ehrhardt guilty of the charge 
as elaborated by the bills of particulars, the court held that the terms of 
surrender applied to all nationals of the surrendering belligerent and not 
only to the armed forces and that all such nationals must wherever they may 
find themselves at the time of such surrender refrain from activities which 
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are either considered 10 be military activities or contrary to the terms of 
surrender. The court, in rejecting the motion for a finding of not guilty 
at the close of the prosecution case said : “ A careful reading of the [sur¬ 
render] instrument and consideration of its implications can lead to but 
one inescapable conclusion, namely that the armed forces of Germany had 
been overwhelmed, that Germany as a nation had been defeated and that as 
a nation it was surrendering unconditionally to the will of the victor. In 
doing so the instrument at once became binding upon all persons. This 
was a capitulation not of a mere fortress or a mere army or two ; it was 
unconditional surrender of all forces under German control and carried with 
it all people of the German nation.” 

7. diplomatic status of the accused 

With the exception of the accused Schenke, all accused were members of 
the Diplomatic Corps or of the staff of the German Embassy in Nanking 
or one of its branch offices in Peiping or Shanghai. The question of their 
status was not raised in a special motion, but in the motion for a finding of 
not guilty the defence mentioned the “ extra-territoriality of the defendants ” 
and also the “ diplomatic privileges ” to which they were entitled. It seems 
that the court held by implication that their status did not protect them in 
any way if they were guilty of a violation of the terms of surrender. 

8. WHAT CONSTITUTES “ MILITARY ACTIVITIES ” ? 

The charge against the accused was elaborated in the bills of particulars 
but the commission in finding the accused guilty of the charge did thereby 
obviously not express any opinion as to the bill of particulars. In order to 
ascertain which acts committed by the accused were considered by the com¬ 
mission as war crimes, one must examine the charge in conjunction with 
the evidence which the court admitted as relevant to proving or disproving 
the charge. The following acts, evidence of which was admitted by the 
commission, may be taken as an indication as to which acts of the accused 
were regarded as *' engaging in military activity ” : 

(1) passing of radio messages, reporting of call signs, wave lengths, 
time sheets and wireless messages ; 

(2) collecting of intelligence with respect to events relating to the 
allied war effort in the form of movement of troops, ships, aircraft, as 
well as other material information collected by them ; 

(3) writing and transmitting propaganda destined for the United 
Stales troops : 

(4) ordering or advising persons under their command to offer their 
services or engage in work of a military nature with the Japanese armed 

forces ; 

(5) encouraging the members of the German community to co-operate 
with the Japanese armed forces ; 

(6) submitting to the Japanese authorities lists of raw materials and 
equipment in possession of members of the German community in 
order that the Japanese forces may seize them. 
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Staatssekretdr and Deputy Governor-General 

SUPREME NATIONAL TRIBUNAL OF POLAND 
I 7th JUNE —10th JULY, 1948 

Liability Jar War Crimes and Crimes against Humanity Com¬ 
mitted by Enacting , and in Pursuance of Laws Issued by 
Belligerent Power for the Occupied Territory. Occupation 
Government as a Criminal Organisation. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE ACCUSED 

Before the outbreak of war the accused Dr. Joseph Buhler was a Minis- 
terialrat and Ministerialdirektor of the Third Reich. After the occupation 
of Poland and her illegal and arbitrary division by Germany into two separate 
parts, i.e., the Western Territory which was incorporated into Germany, and 
the central and southern territories of which the so-called General Govern¬ 
ment was formed under the governorship of Hans Frank, the accused had 
been transferred to the latter part of Poland and entrusted by Hitler with 
the highest functions in the German civil administration of the General 
Government. Throughout the German occupation the accused held there 
either successively or simultaneously one or more of the following positions : 
(a) Chief of the Office of the Governor-General (Chef des Amtes des General- 
gouverneurs) ; (b) Secretary of State and Chief of the Government ( Staatssc - 
kretdr und Letter der Rcgierung des Generalgouvernements) ; and (c) Deputy 
(Stellvertretcr) to the Governor-General Hans Frank. The accused was also 
a member of the Nazi Party, although he did not hold in this organisation 
any of the leading positions.] 1 ) 

(') In accordance with the German-Soviet Pact of 28th September. 1939. the Republic 
of Poland was partitioned as follows : 

Out of the entire territory of 150,486 square miles, with a population of 35,340.000, 
some 72.866 square miles, with a population of some 22,250,000 came under German 
occupation, and some 77,620 square miles, with a population of some 13.090,000 
were taken over by Soviet Russia. 

From the beginning, the German-occupied territories were divided into two parts 
almost equal in extent: 

(а) The territories of Western Poland with some additions of Central and Southern 
Poland, which, in accordance with the Decree of 8th October, 1939, published in 
the Reichsgesetzblatt. but contrary to international law, were incorporated in the 
German Reich on 26th October, 1939; 

(б) Of the remainder of the Central and Southern Poland, including the cities 
of Warsaw. Cracow and Lublin, the so-called Government General was created. 
This area was intended by the Germans to be a kind of protectorate. It was 
originally called the "Government General of the Occupied Polish Areas ' 
(General Gouvernement iter besetzten polnischen Gebiete). On 18th August. 1940. 
however, this terminology was changed, and thenceforth the territory was called 
“ General Gouvernement " or General Gouvernement des Dtulschen Reiehs. 
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2. THE CHARGES 

It was charged that throughout the period from 28th October. 1939, to 
17th January, 1945, on the territory of Poland occupied by the German 
Reich, the accused : 

(i) was a member of the occupation government (the German civil 
administrations) of the General Government, which was a criminal 
organisation ; 

(ii) acting on behalf of the German Government and of the Nazi 
Party, either on his own initiative or in pursuance of orders received 
from the German civil, military and party authorities, he committed 
war crimes and crimes against humanity, and in particular, that by 
planning, preparing, organising, abetting and helping in their execution 
he participated in the commission of the following crimes : 

(a) individual and mass murders of the civilian population, 

(b) torturing, ill-treating and persecuting of Polish civilians, 

(c) systematic destruction of Polish cultural life and looting of 
Polish art treasures, germanisation, seizure of public property, and 
in economic exploitation of the country's resources, and of its in- 
iiabitants, 

(d) in systematically depriving Polish citizens of private property. 

3. THE EVIDENCE AND FINDINGS OF THE TRIBUNAL 

The Tribunal heard the oral testimony of 25 witnesses and of six experts 
in various branches of law and public administration, and read a large 
number of affidavits of other witnesses ; it further received a considerable 
number of exhibits put in by the Prosecution and containing some 140 
volumes of documentary evidence, 11,000 typed pages of Hans Frank's 
memoirs, and 3,750 page collection of the German Official Gazette for the 
General Government. 

The facts established by the Tribunal may be summarised under the 
following headings . 

(i) A 'azi Policy Towards the “ Government General ” 

The general policy of Nazi Germany in regard to this part of Poland and 
its population was more or less similar to that set out for the territories 
incorporated into the Reich.(') This policy was part and parcel of a plan 
directed at the establishment in the East of a German Lcbcnsraum, a plan 
which in its final stage aimed at depriving these territories of its Polish 
clement. The elimination of so many million people was. of course, not 
an easy task and, therefore, the plan had to be carried out in stages. 

Already at the very outset of the German occupation of Poland, Hitler 
issued on 17th October, 1939, the following directives to his subordinates 
who had been entrusted by him with the implementation of that policy in 
the Government General : 

(a) The economy and finance of these territories should not be re¬ 
constructed in any ordinary sense of the term ; 

(*) See Trial of Artur Greiser. Case No. 74. pp. 96-99 of Vol. XIII. 
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(b) The Polish territories shall be organised as a military jumping- 
board of Germany ; 

(c) All Poles and Jews deported from Germany and from the in¬ 
corporated territories shall be concentrated in the Government General ; 

(d) The Polish intelligentsia shall not be allowed to lead the Polish 
nation ; 

(e) All foundations and nuclei of Polish national consolidation shall 
be destroyed ; 

(/) The Poles should be forced down to the lowest standard of living 
and be allowed only the minimum necessary for the sustenance, so that 
they become a source of cheap labour for Germany ; 

(g) No legal restrictions should impede this national struggle. 

The implementation of these directives, very general as they were, was 
entrusted by Hitler to Dr. Hans Frank as Governor-General and to his 
deputy, the accused Dr. Joseph Buhler. 

On 26th October, 1939, on the day of his installation to the office, Hans 
Frank issued a proclamation to “ Polish men and women,” of which the 
following passages may be quoted as illustrating the German policy set out 
above. He said : 

“ . . . In conformity with German interests and within the limits of 
those interests, the creation of the * Government General ’ marks the 
end of a historical episode, the responsibility for which entirely falls 
on the deluded clique of the Government of the former State of ‘ Poland,’ 
and the hypocritical warmongers of Britain. The advance of the 
German troops has restored order in the Polish territories; a new 
menace to European peace, provoked by the unjustified exactions of a 
State built upon the imposed peace of Versailles, which will never revive, 
has thus been eliminated for ever."(‘) 

After some reference to the neighbourly relations between the Poles and 
the German nation, he further stated : 

" Liberated from the constraint exercised by the adventurous policy 
of your intellectual governing class, you must do your best to fulfil the 
duty oj general labour and you will fulfil it under the powerful protec¬ 
tion of Greater Germany. All will earn their bread by working under 
an equitable rule, but there will no longer be any room for political 
instigators, shady profiteers and Jewish exploiters in the territory that 
is under German Sovereignty. 

“ Any attempt to oppose the promulgated laws and order in the 
Polish territories will be crushed with merciless severity by the powerful 
arms of Greater Germany.”(*) 

(ii) The German New Order 

The Government General was established by the Fiihrer’s decree of 12th 
October, 1939, which came into force on 26th October, 1939. The Governor 
General had the title of and actually was a Reich Minister and was re¬ 
sponsible directly to the Fiihrer. The headquarters of the government was 
in Cracow. According to the decree, Polish laws were to remain in force 

(*) Italics introduced. 
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bui only “ in so far as they were not contrary to the taking over of the 
administration by the German Reich ” (Art. 4). The Ministerial Council 
for Reich Defence, the Commissioner for the Four Year Plan and the 
Governor-General were empowered to legislate by decree (Art. 5). These 
and other Reich authorities were also empowered to issue laws required for 
the planning of the German living and economic space in respect of the 
territories subordinated to the Governor-General (Art. 6). The central 
power for these territories was the Reich Minister for the Interior, who had 
the authority to issue legal and administrative regulations necessary for the 
execution and supplementation of the decree CArt. 8). 

Following the implementation of a decree issued by Frank on 26th 
October, 1939, and concerning the organisation of the administration of 
the Government-General, the office of the headquarters in Cracow was 
divided into six departments : chancellery, legislation, local administration, 
personnel, organisational matters, business, and fifteen divisions (finance, 
economy, interior, labour, agriculture and food, justice, enlightenment and 
propaganda, foreign exchange, education, health, building, forestry, post, 
railroads, and trustee property administration). In addition there were 
liaison offices for relations with the army and with the administration of 
the Four-Years Plan. The Chief of the Governor-General’s office, and the 
High S.S. Commandant and Chief of Police were directly subordinate to 
the Governor-General and his deputy ; the Commandant of the ordinary 
police and the Commandant of the security police having been in turn sub¬ 
ordinated to the first mentioned. More or less similar administrative 
structure was built up in the offices of the district-governors. 

By a decree promulgated on 1st December, 1940, the Office of the 
Governor-General assumed the name and functions of the Government of 
the General-Government, and consequently the Chief of the Governor- 
General’s Office became Secretary of State of the Government-General. 
Both these functions were held in turn by the accused. 

The Government-General was originally divided into four districts : 
Cracow, Warsaw, Radom, and Lublin : and after the occupation of Lwow 
in 1941 (up to which time it had been held by the Russians), an additional 
district was formed consisting of Lw'ow and Eastern Galicia. Each district 
was under a district-governor. The districts were divided into counties and 
municipalities, the administration of which was in the hands of mayors 
appointed by the Governor-General or the district-governors. Directly 
subordinate to the district-governors were the S.S. and Police Commandants. 

On the basis of the regulations set out above and of the evidence put in 
before the 1 ribunal, the latter established that the administration of the 
Government-General was organised in accordance with the Fiihrerprinzip 
and based on full co-operation and interdependence of the administrative 
and police authorities on all levels. It may be added that the Governor- 
General was at the same time head of the N.S.D.A.P. of the territory and 
that the great majority of higher German officials there were members of 
the Nazi Party. The Tribunal found also that this complex organisation 
of the German authority was being exercised only in the interests of the Reich 
and in complete disregard of the interests and rights of the local inhabitants, 
and was particularly directed at the extermination of the Polish and Jewish 
population. 
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The German policy and its implementation found also an expression in the 
legislative sphere and in the organisation of the administration of justice. 
As already indicated, apart from the central authorities of the Reich, the 
Governor-General had full authority to enact legislation and on his author¬ 
isation such powers had also been vested in the High S.S. Commandant and 
Chief of Police. 

Frank’s decrees(‘) laid down that there were to be in the Government- 
General German and Polish Courts, "he decree stated that the task of the 
German Courts was to deal with cases where attacks on the security and 
dignity of the German Reich and people, as well as on the life, health and 
property of German nationals were involved. This jurisdiction of the 
German Courts applied however not only to German nationals but to all 
other "persons” in so far as the latter were not already subject to German 
criminal jurisdiction of Special Courts. All cases were judged and proceeded 
with according to German law. There were of course some exceptions : 
a defending counsel was to be appointed only if it appeared expedient, and 
private prosecution was not admissible. 

German Special Courts and Summary Police Courts were established by 
the decrees of 31st October and 15th December, 1939, in all districts, their 
jurisdiction insofar as the Poles were concerned having been defined in every 
type of cases by orders and regulations promulgated by the Governor-General. 
For example, they tried cases involving offences against the confiscation of 
private property or against the discriminating measures enforced against 
Jews, etc. In most cases these courts applied the penalty of death or of 
deporting to concentration camps ; they were part of the German machinery 
for extermination of people. 

Polish criminal jurisdiction was allowed only insofar as the competence 
of German courts did not apply. Cases for trial before Polish courts were 
being allocated by a German prosecuting authority ; and final decisions of 
these courts could have been revised by German judges, who were em¬ 
powered to cancel the decision and refer the case to a German court. The 
provisions of Polish law whereby the Polish courts were entitled to defer 
the execution of penalties involving loss of liberty, or fines, or to exercise 
mercy were made invalid. 

The Polish courts were under direct supervision of the district-governors. 
The re-employed former Polish judges and clerks were obliged to make a 
written declaration to the effect that they will carry out their duties in ad¬ 
ministering the law in obedience to the German administration.(') 

Following the findings of the Tribunal, the considerable mass of orders 
and regulations enacted by the German authorities of the Government- 
General can be divided into several groups, according to the various groups 
of crimes for the commission of which these measures w ere intended to serve 
as a seemingly legal basis. 

(') Reference is made to : (a) Decree of 26th October. 1939. concerning the Organisation 
of the Administration of Justice in the Government General : ( b) Decree of 9th February. 
1940, concerning German Jurisdiction in the Government General ; and (r) Decree of 
19th February. 1940. concerning Polish Jurisdiction in the Government General. 

is) For other provisions of the criminal law enacted for the Government General, see 
Case No. 35, The Justice Trial , in Vol. VI of these Law Reports, pp. 10-14. 
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(a) Systematic Terrorism 

Apart from the general powers vested in the High S.S. Commandant and 
Chief of Police and which were necessary to enforce order and security in 
the territory, most relevant in this connection was the order of 31st October, 
1939, “ concerning the combating of acts of violence," and the order of 2nd 
October, 1943. " concerning the combating of attempts against the German 
work of reconstruction." 

These two measures coupled with the manner in which the Police Summary 
Courts were functioning, resulted in a great number of murders, tortures, 
ill-treatment, plunder, deportation, etc. The acts which came within the 
scope of these orders were punished only by death or deportation to con¬ 
centration camps.(‘) 

Of the other regulations which did not provide for the death penalty, but 
nevertheless were very severe and resulted in most cases in deportation to 
forced labour or concentration camps, were, for instance : the order of 3rd 
April, 1941, “ concerning the eviction of Poles from flats and houses ” ; the 
order of 19th February. 1943, “ concerning the curfew ” ; and the order of 
18th October, 1943, “ concerning the prohibition to use public transport by 
non-Germans." 


(b) Slave Labour 

In this respect the regulations of 26th and 31st October, 1939, and of 
14th December, 1939. contained some characteristic provisions. 

All Polish inhabitants between the ages of 18 and 60 were subject to com¬ 
pulsory public labour. The latter comprised, in particular, work in agri¬ 
culture concerns, the building and maintenance of public buildings, the 
construction of roads, waterways and railways, the regulation of rivers and 
land work. 

The regulations laid down that wages of persons subject to compulsory 
labour shall be fixed at rates that may appear to be fair " ; and that the 
welfare of such persons and their families, “ shall be secured as far as 
possible." 

The district-governors were entitled to regulate the conditions of labour 
by ordering tariffs, and were authorised to extend compulsory labour to 
juveniles between 14 and 18 years. 

Compulsory labour was also introduced for all Jews domiciled in the 
Government-General, i.e., including those who were deported into the 
territory from other European countries. The Jews were for this purpose 
formed into forced labour battalions. 

At the same time special disciplinary measures were introduced for 
punishing without trial of all infractions; they provided even for the death 
penalty and deportation to penal camps. 


(< ) Extermination of Jews 

Measures relating to this subject have already been presented in connec- 
tion with another Polish trial reported upon in Volume VII.(=) 

d'd Nn F vj' P re « n '^;°nof crimes committed in concentration camps and ghettos see 
of this^series. ° f Goe,h ' and Case No - 38 - Triat °f R F - F.Hoess. in Vol. VII 

(') See Case No. 38, Trial of Anion M. Goeih, Vol. VII, pp. 2-4. 
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(d) Measures Against Polish Culture and Education 
Education had been completely reorganised. It was controlled by a 
special department of the Governor-General's office in Cracow and by 
corresponding sections created under the district-governors. 

The officials of the school administration must have been Germans, 
although the educational councils could appoint Poles as school supervisors. 

Only trade and professional schools had been re-established for Poles. 
This was in line with the general policy of preparing Polish youth for physical 
work and to develop technical skill in compliance with the general plan 
to use the Polish population mainly as a source of manpower. Polish 
curriculum had been substantially restricted. 

All universities and schools of art were closed. Libraries, laboratories, 
and art galleries, as well as paintings belonging to private individuals, were 
seized and carried to Germany. Relevant in this latter connection was the 
decree of 16th December, 1939, concerning the sequestration of works of art. 

Instead, in 1940, the Governor-General opened, at the premises of the 
closed university of Cracow, an Institute for German Work in the East 
(Institut fiir Deutsche Ostarbeit). Its main task was to do German research 
work in actual problems of the Government-General. The Governor- 
General stated in his opening speech that “ the establishment of the Institute 
means the resumption of the historical mission that Germanism is to fulfil 
in this place " and the “ restitution of all that which the Poles took away 
from the German spirit and German influence in this territory.” 

The regulations of 26th and 31st October, 1939. laid down that no news¬ 
papers and periodicals of any kind and no printing works could be set up 
without special licence. In consequence, the whole Polish press was 
eliminated, and only those papers were allowed which carried German 
propaganda. 

By order of 23rd August, 1940, all Polish organisations and associations 
were disbanded and new ones prohibited. 

(e) Confiscation of Public and Private Properly 
By the decree of 15th November, 1939, issued by Frank, the entire movable 
and immovable property of the “ former Polish State " within the Govern¬ 
ment-General, together with all accessories, and including all claims, shares, 
rights and other interests was sequestrated. The seizure, administration and 
realisation of the sequestrated property was incumbent on the Department of 
Trustees ( Treuhandstelle ) in the office of the Governor-General. This 
department was entitled to demand information from anyone for the 
execution of the decree. Those who refused information or imparted it in 
a false, incorrect or incomplete manner were subject to imprisonment or an 
unlimited fine, or both. Trial was within the competence of Special Courts 
( Sondergericht ). 

On 24th January. 1940. Frank issued yet another decree which concerned 
sequestration of private property. While the analogous decree issued in the 
incorporated territories had as the chief reason for confiscations and seques¬ 
trations the “ strengthening of Germanism,the decree issued by Frank 


(') Sec Case No. 74. Trial of Artur C'reiser. Vol. XIII pp. 78-9, 









30 


TRIAL OF OR. JOSEPH BUHLER 


slated that confiscation or sequestration could be ordered in connection 
with the carrying out of tasks “ serving the public interest.” For instance, 
private property could have been seized because it was “ financially un- 
remunerative ” or “ anti-social.” Since the occupant had the right to define 
these and similar terms, he had likewise the opportunity to use the decree 
for purposes of war and political pressure. As sequestration of private 
property in the Government-General was a mass phenomenon, the ad¬ 
ministration of the property seized was also entrusted to the Treuhandstelle, 
which employed thousands of so-called trustees to manage the property. 
The decree provided that when the trustees took over, the rights of third 
parties in the sequestrated property became suspended. On the other hand, 
the trustees could claim debts owed to the property by third parties. 

By this decree, so-called abandoned property, i.e., of people who left the 
country owing to the circumstances of war or had been deported, and of 
Jews, was also seized. As a weapon for political purposes, the director of 
the Trustee Administration was given the power to decide in each individual 
case whether compensation should be granted for losses arising from the 
implementation of the decree, although legal processes were precluded. 
This provision meant in effect that the interested person could always hope 
to get some compensation in consideration for services to the occupant. 

Similar decrees were enacted in regard to the mining rights and mining 
shares (14th December, 1939), surrender and confiscation of wireless sets 
(15th December, 1939), and the sequestration of installations and equipment 
of the mineral oil industry (23rd January. 1940). 

(/) Economic Exploitation 

A clear illustration of the German economic policy in the Government- 
General is provided by a strictly confidential circular issued on 25th January, 
1940, by Frank under the authority of Goering as Commissioner for the 
Four Year Plan. The object of this policy was to exploit to the utmost the 
resources and productive forces of the occupied country. But its aims 
extended far beyond the limits of the immediate benefit and material gain, 
and was designed to create a powerful war machine. 

The general part of the circular’s directives “ for the execution of the 
task of systematically placing the economic power of the Government- 
General in the service of German war economy within the framework of 
the Four Year Plan ” reads as follows : 

“1. In view of the present requirements of the Reich’s war economy, 
no long term economic policy must, in principle, be carried on in the 
Government-General for the time being. On the contrary, the economy 
of the Government-General must be so directed that it should within the 
shortest possible time produce the maximum of that which it is possible 
to raise out of the economic resources of the Government-General for 
the immediate reinforcement of the Reich’s military power. 

“ 2. The following contributions, in particular, are expected from the 
economy of the Government-General as a whole : 

“ (o) Intensification of agricultural production, particularly in the 
case of large estates (more than 100 hectares) and planned distribution 
of the foodstuffs, which are to be registered, in order to ensure the 
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needs of the troops, military organisations and service organs, as well 
as the indigenous population, which are not yet entirely covered by 
the present production. 

“ (b) The utmost exploitation of the forests, regular forest economy 
being temporarily interrupted, with a view to supplying to the Reich 
approximately 1 million cubic metres of sawn timber, 1.2 million 
cubic metres pit props, and up to 0.4 million cubic metres pulp wood. 

“(c) Increase of raw material production in the industrial sphere, 
particularly : 

in connection with the production of iron ores and pyrites to 
cover the requirements of the blast furnaces worked in the Govern¬ 
ment-General itself; 

in connection with the extraction of crude oil. to cover the most 
important requirements of the Government-General from the view¬ 
point of war economy, and to export the largest possible quantities 
to the Reich ; 

in the chemical industry (nitrogen, phosphates), in order to ensure 
such supplies of manure for agriculture as may be covered in the 
Government-General itself. 

“ (cl) Exploitation and if necessary partial extension of the Govern¬ 
ment-General’s existing industrial capacity for the purpose of the 
most rapid execution of armament orders to be placed by the Reich 
in the Government-General, production of products which are vital 
for the operation of the Government-General s industrial apparatus 
even under the most rigid standards, being maintained. 

“ (e) Maintenance of the productive capacity of concerns which, 
though not yet allotted any armament orders, shall be selected as 
refuge concerns for works important to the war effort which have been 
or are to be evacuated from the Reich. 

“ (/) Elimination and breaking up of industrial premises which are 
neither converted into armaments works, nor declared as refuge 
works, together with the destroyed buildings. 

“ (g) Preparations and transportation into the Reich of not fewer 
than one million male and female agricultural and industrial workers 
—including approximately 750,000 agricultural workers, at least 50 
per cent of whom must be women—in order to safeguard agricultural 
production in the Reich and supply the deficiency of industrial labour 
in the Reich. 

“ 3. In order to achieve the expected contribution, provision should 
be made : 

“(a) to complement the measures of organisation designed to 
increase agricultural production and restore the stocks of cattle which 
have considerably diminished owing to the war, by ensuring the 
supply of seeds and fertilisers, if necessary through importation from 
the Reich : by adequate provision of agricultural machinery produced 
in the Government-General ; by systematic development of water 
economy, simultaneously extending to the requirements of the water¬ 
ways and power supply ; 
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" (6) to prohibit in the sphere of forestry all uneconomic use of 
timber and ensure the despatch of the quantities to be supplied to the 
Reich ; 

“(f) to ensure, in connection with the intensification of raw 
material production : 
the financing. 

through the thorough exploitation of the credit apparatus existing 
in the Government-General : 

the acquisition of the necessary extracting and drilling apparatus, 
and the provision of the workers with the food and clothing indis¬ 
pensable to maintain their full working capacity ; 
and transportation, particularly of mineral oil, to the Reich ; 

“ (d) to see that w hen the industrial capacity of the Government- 
General is covered with armament orders from the Reich, the following 
shall be consistent: 

kind and extent of orders; 
location and capacity of works ; 

raw material requirements and supply—if possible from stocks of 
raw material available in the Government-General ; 
labour requirements and supply ; 

transport facilities for raw material and finished goods ; 
preliminary financing of wages in the Government-General and 
transfer of proceeds from the Reich ; 

“ (<■) to compile a precise register of the concerns required for the 
execution of armament orders, those continuing to provide the 
Government-General with absolutely vital products, those maintained 
as refuge works, and those to be eliminated and razed, the starting 
or continuance of works to be uniformly regulated and to be made 
dependent on a permit : 

“(/) to ensure the supply of Polish labour required for the Reich 
by : 

causing the Labour Ollices to bring the levying into harmony with 
the labour requirements of the Government-General; effecting 
despatch so early that the transports may be completed in the 
course of April ; 

by arranging for the transfer of the wage-savings of workers who 
come to the Reich solely as itinerant casuals. 

' 4. In order to accomplish the uniform adaptation of the entire 
economy of the Government-General for the present incumbent tasks, 
the following further measures shall be taken : 

(n) In connection with the food supply for the population it must 
be attained at all costs that people engaged in concerns of vital or 
military importance shall maintain their efficiency, while the rest of 
the population shall during the food shortage be reduced to a 
minimum of food ; 

(b) All production based on raw materials of military importance, 
but relating to objects which are not absolutely vital within the frame¬ 


work of the present Plan, must be ruthlessly prohibited, unless it is 
possible to deflect it to raw materials and other products available in 
adequate quantities (e.g., production of wooden clogs, production of 
leather shoes and boots for the indigenous population being pro¬ 
hibited). For the rest, the raw material saving regulations and the 
prohibitions and rules relating to production and application which 
are in force in the Reich must also be enforced in the Government- 
General, at least to the same extent ; 

“ (c) The despatch of raw materials to the Reich is to be limited 
to the quantities which are not absolutely necessary in the Government- 
General to secure the production important to war economy. The 
right of disposal over the raw materials, semi-manufactured and 
finished products existing in the Government-General, is reserved for 
your Office. For the better regulation of supplies small quantities 
of valuable raw materials from the concerns that are to be eliminated 
and from small warehouses are to be collected at a central warehouse : 

“ ( d ) The supply of concerns important to war economy with coal 
and the supply of the population’s most urgent requirements of 
household coal is to be secured by agreement with the competent 
Reich authorities ; 

“ (e) Collection of leather, waste material and scrap must be 
systematically pursued. In view of the special conditions existing in 
the Government-General, Jewish dealers may also be employed in 
this connection, and may for this purpose be relieved of forced 
labour, etc. ; 

"(f) In order to adapt transport requirements and transport 
facilities to each other and work out a preferential scale, a transport 
plan must be arranged in consultation with the transport authorities, 
and all further planning must be based thereon : 

“ ( g ) The regulation of prices and wages, the safeguarding of 
currency and also credit policy must be harmonised with each other, 
in order to create stable conditions as the indispensable basis of all 
economic planning; 

“ (h) In order to obtain a survey of the probable development of 
mutual payments between the Reich and the Government-General, 
a payments account must be drawn up as soon as it is possible to 
estimate to what extent armament orders from the Reich can be 
carried out in the Government-General.'’ 

In order to achieve the expected contributions, the circular further directed 
to make specific provisions which were to be extended to all spheres of 
economic activities. This was duly followed by a great number of regula¬ 
tions which implemented the measures set out above. 

(iii) The Personal Responsibility of the Accused 

The decrees and regulations enumerated or quoted in the preceding 
sections just to illustrate the general pattern, constituted in the view of the 
Tribunal incontrovertible proof that the legal new order introduced by the 
Germans in the Government-General was in itself contrary to all long 
established principles and rules of international law. As already indicated. 
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it gave rive in fact, as was intended, to mass criminality indulged in by German 
officials and functionaries against the individuals, and the Polish and Jewish 
nations as a whole. 

In judging the criminal responsibility of the accused Buhler, the Tribunal 
had not only to view it in the light of these legal enactments, but actually 
analysed it at much length also against the background of the role and 
activities of his immediate superior and leader, Hans Frank. In this 
respect it will be convenient to quote here a few passages from the Judgment 
of the Nuremberg Tribunal by which Frank himself was judged and sen¬ 
tenced to death, and w ith which the findings of the Polish Supreme National 
Tribunal are entirely in line. The Nuremberg Tribunal said : 

"On 3rd October, 1939. he [Frank] described the policy which he 
intended to put into effect by stating : ‘ Poland shall be treated like a 
colony ; the Poles will become the slaves of the Greater German World 
Empire.’ The evidence establishes that this occupation policy was 
based on the complete destruction of Poland as a national entity, and a 
ruthless exploitation of its human and economic resources for the 
German war effort. All opposition was crushed with the utmost harsh¬ 
ness. A reign of terror was instituted, backed by summary police 
courts w hich ordered such actions as the public shootings of groups of 
twenty to two hundred Poles, and the widespread shootings of hostages. 
The concentration camp system was introduced in the General 
Government by the establishment of the notorious Treblinka and May- 
danek camps. As early as 6th February, 1940, Frank gave an indication 
of the extent of this reign of terror by his cynical comment to a news¬ 
paper reporter on von Neurath’s poster announcing the execution of 
the Czech students: ’ If I wished to order that one should hang up 
posters about every seven Poles shot, there would not be enough forests 
in Poland with which to make the paper for these posters.’ On 30th 
May, 1940, Frank told a police conference that he was taking advantage 
of the offensive in the West which diverted the attention of the world 
from Poland to liquidate thousands of Poles who would be likely to 
resist German domination of Poland, including ‘ the leading repre¬ 
sentatives of the Polish intelligentsia.’ Pursuant to these instructions 
the brutal A.B. action was begun under which the Security Police and 
S.D. carried out these exterminations which were only partially sub¬ 
jected to the restraints of legal procedure. On 2nd October, 1943, 
Frank issued a decree under w'hich any non-Germans hindering German 
construction in the General Government were to be tried by summary 
courts of the Security Police and S.D. and sentenced to death. 

The economic demands made on the General Government were far 
in excess of the needs of the army of oucupation, and were out of all 
proportion to the resources of the country. The food raised in Poland 
was shipped to Germany on such a wide scale that the rations of the 
population of the occupied territories were reduced to the starvation 
level, and epidemics were widespread. Some steps were taken to 
provide for the feeding of the agricultural workers who were used to 
raise the crops, but the requirements of the rest of the population were 
disregarded. It is undoubtedly true, as argued by counsel for the 
defence, that some suffering in the General Government was inevitable 
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as a result of the ravages of war and the economic confusion resulting 
therefrom. But the suffering was increased by a planned policy of eco¬ 
nomic exploitation. 

“ Frank introduced the deportation of slave labourers to Germany in 
the very early stages of his administration. On 25th January, 1940, he 
indicated his intention of deporting one million labourers to Germany, 
suggesting on 10th May, 1940. the use of police raids to meet this quota. 
On 18th August, 1942, Frank reported that he had already supplied 
800,000 workers for the Reich, and expected to be able to supply 
140,000 more before the end of the year. 

“ The persecution of the Jews was immediately begun in the General 
Government. The area originally contained from 2,500,000 to 3,500,000 
Jews. They were forced into ghettos, subjected to discriminatory laws, 
deprived of the food necessary to avoid starvation, and finally system¬ 
atically and brutally exterminated. On 16th December. 1941, Frank 
told the Cabinet of the Governor-General : * We must annihilate the 
Jews wherever we find them and wherever it is possible, in order to 
maintain there the structure of Reich as a whole.’ By 25th January, 
1944, Frank estimated that there were only 100.000 Jews left. 

“ At the beginning of his testimony. Frank stated that he had a 
feeling of ‘ terrible guilt ’ for the atrocities committed in the occupied 
territories.”( *) 

After having made references to the defence submitted by Frank, the 
Nuremberg Tribunal concluded its statement in the following words : 

“ . . . Frank was a willing and knowing participant in the use of 
terrorism in Poland ; in the economic exploitation of Poland in a way 
which led to the death by starvation of a large number of people : in 
the deportation to Germany as slave labourers of over a million Poles; 
and in a programme involving the murder of at least three million 
Jews.”(*) 

As stated previously, the accused Buhler was not only Frank's deputy in 
the sphere of policy making, but also his principal aid in supervising and 
directing the entire civil and legal administration in the Government-General. 
In the words of the Polish Tribunal, Buhler was a type of war criminal who 
did not directly commit any common crime himself, but one who sitting 
comfortably in his cabinet office, took part in the commission of war crimes 
and crimes against humanity by directing and supervising the actual per¬ 
petrators, and by providing them with the useful instrument of adminis¬ 
trative and legal measures ; he was the chief engineer of the complicated 
and widespread criminal machinery, who guided thousands of the willing 
tools in how to use it. 

In his manifold official capacity, Buhler regularly took part in the meetings 
of the Government-General’s cabinet, and in drafting and approving laws 
and orders, especially those which resulted in deportation, persecution and 
extermination of people, and had a detailed knowledge of how all these 
measures were being put into practice. Innumerable instances illustrating 

(■) The Nuremberg Judgment. His Majesty’s Stationery Office. Cmd. 6964. pp. 91-98. 
(') Ibid. p. 98. 
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it gave rise in fact, as was intended, to mass criminality indulged in by German 
officials and functionaries against the individuals, and the Polish and Jewish 
nations as a whole. 

In judging the criminal responsibility of the accused Buhler, the Tribunal 
had not only to view it in the light of these legal enactments, but actually 
analysed it at much length also against the background of the role and 
activities of his immediate superior and leader, Hans Frank. In this 
respect it will be convenient to quote here a few passages from the Judgment 
of the Nuremberg Tribunal by which Frank himself was judged and sen¬ 
tenced to death, and with w hich the findings of the Polish Supreme National 
Tribunal are entirely in line. The Nuremberg Tribunal said : 

‘‘On 3rd October, 1939. he [Frank] described the policy which he 
intended to put into effect by stating : ‘ Poland shall be treated like a 
colony : the Poles will become the slaves of the Greater German World 
Empire.' The evidence establishes that this occupation policy was 
based on the complete destruction of Poland as a national entity, and a 
ruthless e.xploitation of its human and economic resources for the 
German war effort. All opposition was crushed with the utmost harsh¬ 
ness. A reign of terror was instituted, backed by summary police 
courts which ordered such actions as the public shootings of groups of 
twenty to two hundred Poles, and the widespread shootings of hostages. 
The concentration camp system was introduced in the General 
Government by the establishment of the notorious Treblinka and May- 
danek camps. As early as 6th February, 1940, Frank gave an indication 
of the extent of this reign of terror by his cynical comment to a news¬ 
paper reporter on von N'eurath’s poster announcing the execution of 
the Czech students: ‘ If I wished to order that one should hang up 
posters about every seven Poles shot, there would not be enough forests 
in Poland with which to make the paper for these posters.’ On 30th 
May, 1940, Frank told a police conference that he was taking advantage 
of the offensive in the West which diverted the attention of the world 
from Poland to liquidate thousands of Poles who would be likely to 
resist German domination of Poland, including ‘ the leading repre¬ 
sentatives of the Polish intelligentsia.’ Pursuant to these instructions 
the brutal A.B. action was begun under which the Security Police and 
S.D. carried out these exterminations which were only partially sub¬ 
jected to the restraints of legal procedure. On 2nd October, 1943, 
Frank issued a decree under which any non-Germans hindering German 
construction in the General Government were to be tried by summary 
courts of the Security Police and S.D. and sentenced to death. 

The economic demands made on the General Government were far 
in excess of the needs of the army of oocupation, and were out of all 
proportion to the resources of the country. The food raised in Poland 
was shipped to Germany on such a wide scale that the rations of the 
population of the occupied territories were reduced to the starvation 
level, and epidemics were widespread. Some steps were taken to 
provide for the feeding of the agricultural workers who were used to 
raise the crops, but the requirements of the rest of the population were 
disregarded. It is undoubtedly true, as argued by counsel for the 
defence, that some suffering in the General Government was inevitable 
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as a result of the ravages of war and the economic confusion resulting 
therefrom. But the suffering was increased by a planned policy of eco¬ 
nomic exploitation. 

“ Frank introduced the deportation of slave labourers to Germany in 
the very early stages of his administration. On 25th January, 1940, he 
indicated his intention of deporting one million labourers to Germany, 
suggesting on 10th May, 1940, the use of police raids to meet this quota. 
On 18th August, 1942, Frank reported that he had already supplied 
800,000 workers for the Reich, and expected to be able to supply 
140,000 more before the end of the year. 

“ The persecution of the Jews was immediately begun in the General 
Government. The area originally contained from 2,500,000 to 3,500,000 
Jews. They were forced into ghettos, subjected to discriminatory laws, 
deprived of the food necessary to avoid starvation, and finally system¬ 
atically and brutally exterminated. On 16th December. 1941, Frank 
told the Cabinet of the Governor-General : ’ We must annihilate the 
Jews wherever we find them and wherever it is possible, in order to 
maintain there the structure of Reich as a whole.' By 25th January, 
1944, Frank estimated that there were only 100,000 Jews left. 

“ At the beginning of his testimony, Frank stated that he had a 
feeling of ‘ terrible guilt ’ for the atrocities committed in the occupied 
territories.”(') 

After having made references to the defence submitted by Frank, the 
Nuremberg Tribunal concluded its statement in the following words : 

“ . . . Frank was a willing and knowing participant in the use of 
terrorism in Poland ; in the economic exploitation of Poland in a way 
which led to the death by starvation of a large number of people ; in 
the deportation to Germany as slave labourers of over a million Poles : 
and in a programme involving the murder of at least three million 
Jews.”(«) 

As stated previously, the accused Buhler was not only Frank s deputy in 
the sphere of policy making, but also his principal aid in supervising and 
directing the entire civil and legal administration in the Government-General. 
In the words of the Polish Tribunal, Buhler was a type of war criminal who 
did not directly commit any common crime himself, but one who sitting 
comfortably in his cabinet office, took part in the commission of war crimes 
and crimes against humanity by directing and supervising the actual per¬ 
petrators, and by providing them with the useful instrument of adminis¬ 
trative and legal measures ; he was the chief engineer of the complicated 
and widespread criminal machinery, who guided thousands of the willing 
tools in how to use it. 

In his manifold official capacity, Buhler regularly took part in the meetings 
of the Government-General's cabinet, and in drafting and approving laws 
and orders, especially those which resulted in deportation, persecution and 
extermination of people, and had a detailed knowledge of how all these 
measures were being put into practice. Innumerable instances illustrating 

(») The Nuremberg Judgment. His Majesty's Stationery Office. Cmd. 6964, pp. 97-98. 
(*) Ibid. p. 98. 
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these criminal activities of the accused are provided for in the findings of 
the Tribunal. One instance, in particular, may be referred to here in more 
detail. 

On 20th January, 1942, a conference took place in Berlin, in the Reich 
Security Otfice. under the chairmanship of S.S. Obergruppenfuhrer Heydrich. 
It was attended by representatives of several ministries and other central 
olftces, and by the accused Buhler. As recorded in the minutes, it was 
decided at this meeting to deport all Jews from the Reich to the General 
Government where they had to be liquidated. During the discussions 
Buhler stated that the Cabinet of the Government-General shall welcome 
such a solution of the Jewish problem which involved also about three million 
Jews in that territory, and that the necessary action will be supported by all 
German authorities there. He asked only for one thing, namely, that the 
actions should be put into elfect speedily and, if possible, “ without unduly 
disturbing the local population." At this conference an outline of putting 
into effect the general plan for the extermination of Jews in the occupied 
territories was also discussed. 

On his return to Cracow, the accused himself issued the necessary orders 
and instructions lor the implementation of the above decision. Similar 
attitude was displayed by Buhler in connection with the setting up of the 
special summary police courts in the Government-General. This attitude 
showed that Buhler was rather in favour of inconspicuous and seemingly 
legal measures, but none the less equally effective. The Tribunal stated in 
this connection that even if there were no other proofs of the criminal 
activities of the accused, this personal participation of his in the extermination 
of the Jews w ould be sufficient for his conviction. However, there was ample 
evidence as to other criminal activities in the Government-General of which 
he knew' well enough and for which he was responsible. 

After having studied the German Official Gazette published in the General 
Government for the years 1939-1945, the Tribunal established that a great 
majority of the laws, orders and regulations contained therein were in 
violation of the rights of the inhabitants and contrary to international law. 
Most of these enactments were signed by Frank, and 112 of them by the 
accused Buhler. Many of the enactments provided for heavy punishments 
including the penalty of death. To this latter category belong, for instance, 
those which concerned : the duty laid upon all former Polish army officers 
to report to the German authorities ; the improper use of uniform ; 
possession of arms ; restrictions as to residence ; the setting up of separate 
quarters for the Jewish population ; forced labour : control of prices ; 
confiscation of wireless apparatus ; use of cars and motor cycles ; collec¬ 
tions for the Winterhilfe ; the trading in poison ; protection of forests and 
game ; protection of war economy, etc. According to these provisions the 
jurisdiction for applying the death penalty rested with the summary police 
courts or with the Special Courts. 

Apart from having signed himself and promulgated a number of enact¬ 
ments of the type indicated above, the accused was also responsible for taking 
part in the preparation of all legal measures published in the Official Gazette, 
whether they were signed by Frank or by the accused himself. In particular, 
he was supervising the drafting of these measures, taking part in conferences 
and discussions over such drafts and, finally, giving his final consent in 
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writing for the texts to be submitted to Frank for signature. He was thus 
responsible not only for the formal and technical side of the whole legislative 
procedure, but also for the substantive law embodied in the enactments. 

As already stated, the legal measures enacted by the German authorities 
in the Government-General with full knowledge and participation of the 
accused resulted in many murders and other crimes. The Tribunal was, of 
course, not in the position to establish how many such crimes had been 
committed, but stated generally that many thousands of innocent people lost 
their lives or were put to death, or were otherwise punished, for deeds which 
were not criminal according to Polish municipal law and international law. 
All these measures resulted also in general persecutions of Polish citizens and 
in the extermination of hundreds of thousands of the Jewish population. 

In regard to the accused’s participation in other criminal activities, the 
Tribunal established, inter alia , the following : 

(a) As has already been mentioned, in May, 1940, a so-called action 
A—B was initiated (Ausscrordentliche Befriedungsaktion) and which 
aimed at the extermination of the Polish intellectual classes. In this 
connection two governmental conferences took place in Cracow on 16th 
and 20th May, 1940. The accused took part in these meetings and 
gave full support to Frank on this issue. 

( b ) By an order of 20th December, 1941, Governor-General Frank 
transferred his prerogative of mercy to the district-governors in all 
cases where the Jews had been sentenced to death for having escaped 
from ghettos. In a special circular dated 12th January, 1942, the 
accused Buhler instructed all the governors that Frank's order shall be 
understood in the sense that appeals for mercy should as a rule be 
rejected by them ; in exceptional cases where clemency should in their 
view be granted, they should refrain from deciding upon it themselves 
and submit the cases for Frank’s decision. By these instructions the 
accused prevented the governors from exercising the prerogative of 
mercy in favour of the Jewish victims. 

(c) By ordinances of 18th May, 17th August and 17th September, 
1944, the accused introduced compulsory work for the Polish in¬ 
habitants on military works and establishments. The first of these 
ordinances permitted as a means of compulsion, inter alia , the imposition 
of contributions on the whole cities and towns. Such a contribution 
of ten million zlotys was in fact imposed, for instance, on the population 
of Warsaw in February, 1943. 

(d) The accused was responsible for having issued various measures 
in connection with the confiscation of movable property left by the 
exterminated Jews or by the Jewish population expelled from their places 
of residence. He was also responsible for preparing in advance all 
plans for expulsion and deportation of Poles from specific towns and 
districts (orders dated 16th December, 1941, and 7th October, 1942). 

(e) On the 12th February, 1940, the accused circulated the Goering- 
Frank circular of 25th January, 1940 (see paragraph (/) of Section (ii) 
above) together with instructions for the district-governors and heads 
of offices as to the implementation of measures relating to the Four- 
Year Plan in the Government-General. 
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(/) By an appropriation of 24th November, 1939, the accused Buhler 
provided the office of Dr. Miihlmann with the necessary funds for 
covering expenses in connection with the removal from the Government- 
General of art treasures and scientific equipment. 

(g) On instructions issued by Buhler on 22nd August, 1940, the 
names of many streets and places had been changed for German 
denominations or provided with entirely new German descriptions. 
There are in all 22 instances of similar matters enumerated in the judgment 
and for which the Tribunal held the accused personally responsible. 

4. THE CASE FOR THE DEFENCE 

The accused, who was defended by counsel appointed by the Tribunal, 
pleaded not guilty. His general line of defence was the following. 

The accused admitted that lie was a member of the Nazi Party and had 
held the highest official positions in the government of the occupied Polish 
territory as mentioned in the Indictment. He denied, however, that he had 
any knowledge of the criminal aims of these organisations. This plea was 
rejected by the Tribunal as unfounded and incredible in the light of the facts 
and evidence established during the trial. 

The defendant further admitted that he had signed a number of the laws 
and decrees promulgated in the Official Gazette, but defended himself by 
alleging that he did so on express orders of Frank and without having 
realised the criminal character of these enactments. He was not sufficiently 
acquainted with the principles of the laws of nations and was satisfied that 
in view of the subjugation of Poland the legislative activities of the German 
authorities in the Government-General were not subject to any restrictions. 
In rejecting this plea, the Tribunal based itself on para. 1 of Article 5 of the 
Decree of 10th December. 1946, which provides that “ The fact that an act 
or omission was caused by a threat or order, or arose out of obligation under 
municipal law does not exempt from criminal responsibility.’/‘) The 
Tribunal referred also in this connection to Article 8 of the Charter of the 
International Military Tribunal/ 2 ) and added, as regards the second part of 
his plea, that the accused was a doctor of laws and must have had therefore 
sufficient knowledge of the rights and duties of an occupying power as laid 
down by international law, and of the general principles of criminal law, 
common to all civilised nations. 

As regards the general practice of his having first approved of and endorsed 
almost all the laws, decrees and orders before they had been submitted to 
Frank for his signature, the accused submitted that this could not have any 
bearing on his responsibility for them. In fact, he alleged, all these enact¬ 
ments were prepared and drafted by the appropriate legal department of 
the Frank’s cabinet, for which the responsibility rested solely with the 
respective depar'mental head, and his, the accused's, participation was 
restricted to a mechanical formality which he most frequently discharged 
without having read their contents. It often also happened that the endorse- 

( l ) See p. 88 of the Annex to Vol. Vll of the Law Reports. 

( ! ) Article 8 reads : “ The fact that the Defendant acted pursuant to order of his 
Government or of a superior shall not free him from responsibility, but may be considered 
in mitigation of punishment if the Tribunal determines that justice so requires.” 
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ments were given by him only after the acts had been signed by Frank. The 
Tribunal rejected this submission in view of the facts established by the 
evidence before it, which showed that the accused personally and actively 
exercised a decisive influence and supervision over the whole field of legis¬ 
lative activities of all the governmental departments, and also because during 
the trial the accused proved himself thoroughly acquainted with all legal 
measures enacted during his period of office. From this responsibility the 
accused could have been exempted only if he showed that he had refused 
to approve and endorse those legislative acts which were contrary to inter¬ 
national law. The Tribunal was however not in possession of one single 
item of proof that such a course was ever taken by the accused, or that he at 
any time was opposed to any of such acts. 

Finally, the accused submitted that the decree of 31st August, 1944, was 
not applicable to him in view of the fact that the accused was himself one 
of the two highest representatives of the German authorities of occupation, 
while this decree provided only for punishment of persons who assisted such 
authorities in the commission of crimes. This plea could not, however, be 
upheld as, according to Article 3, para. 6, of the Polish Criminal Code, the 
Polish criminal law is applicable to all persons, irrespective of their nation¬ 
ality, who committed crimes on the territory of the Polish State/') 

Jointly with the above plea, the accused also submitted that the acts com¬ 
mitted by him were acts of State, for which he could not be held responsible 
as otherwise this would be contrary to international law. The Tribunal 
rejected this plea and referred in this connection to Article 7 of the Charter 
of the International Military Tribunal of 8th August, 1945, which provides 
that the “ official position of defendants, whether as Heads of State or 
responsible officials in Government Departments, shall not be considered 
as freeing them from responsibility or mitigating punishment.’/ 2 ) 

5. THE VERDICT AND SENTENCE 

The Supreme National Tribunal found the accused Joseph Buhler guilty 
of the crimes with which he was charged in the Indictment, and sentenced 
him to death. In addition, the Tribunal pronounced the loss of public and 
civic rights, and forfeiture of all property of the accused. 


B. NOTES ON THE CASE 

I. THE COURT AND THE LEGAL BASIS OF THE TRIAL 

As already indicated, the Court was the Supreme National Tribunal 
established for trial of war criminals, who, “ in accordance with the Moscow 
Declaration signed by the United States, the U.S.S.R. and Great Britain, 
will be surrendered to the Polish authorities.” The powers of this Tribunal 
have been defined in the Decrees of 22nd January, 1946, and 11th April, 

O See also the Annex to Vol. VII. /. cit., pp. 82-86. 

( ) As to the development in the doctrine of acts of State in international law. see the 
' he , C "" c ‘ l Sa L , ?l ,s *' ar C r"" cs Commission and the Development of the Laws 
1948^ Chapter X ’ PP ‘ 26 *-* 288 )- Published by His Majesty's Stationery Office. London, 

c^a, v M! Anncx on Pom Concerni,,s Trials of War 
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The case was tried in Cracow where the accused exercised his powers as 
Staatssekretar and Deputy to Governor-General of the occupied Polish 
territories. 

The trial found its legal basis in the decree of 31st August. 1944, on the 
punishment of war criminals, as amended by the Decree of 16th February, 
1945. The consolidated text of those decrees, together with the subsequent 
changes, have been promulgated in the Decree of 10th December, 1946.(‘) 

2. THE NATURE OF THE OFFENCES 

The acts committed by the accused were crimes in violation of Article 1, 
para. 1, and Article 2 of the Decree of 31st August, 1944, mentioned in the 
preceding section. 

Inasmuch as the charges contained under (ii) of Section 2 of Part A are 
concerned, these acts were also in violation of those provisions of the Polish 
Civil Criminal Code of 1932 which deal with complicity in murder, grevious 
bodily harm, ill-treatment, and further with infringement of personal liberty, 
slavery and illegal appropriation of property, and finally with insulting and 
deriding of national dignity and that of the Slate (Articles 152, 199, 225, 
235, 236, 248, 249. 257-259, 261 and 262), and with instigating, abetting 
and attempting the commission of such crimes (Articles 23, 26 and 27). 

Apart from the provisions of the Decree of 1944 already indicated, the 
Tribunal based its judgment on the provisions concerning superior orders, 
and on that providing for additional penalties. The Tribunal also applied 
the relevant provisions of the Criminal Code which deal with the basic 
principles of responsibility for criminal acts. 

In addition, the Prosecution alleged, and the Tribunal generally accepted 
that all the acts were war crimes and crimes against humanity in violation 
of the laws and customs of war as laid down in Articles 43, 46, 47, 50, 52, 
55 and 56 of the Hague Convention No. IV. 

As regards the charge contained in section 2 (i) of Part A, which deals 
with the accused’s membership in criminal organisations, the legal aspects 
involved are presented and analysed in detail in section 3 below. 

In its judgment, the Tribunal also dealt at some length with such legal 
questions as: (a) subjugation of enemy territory; (b) military authority over 
the occupied territory of the hostile State, and the rights and duties of the 
belligerent power towards the inhabitants of such territory ; and ( b ) with 
genocide. As the findings of the Tribunal concerning these problems did 
not bring any new points of interest, the reader is referred to other Polish 
trials which have been reported upon in the other volumes.! : ) 

3. OCCUPATION GOVERNMENT AS A CRIMINAL ORGANISATION 

The most interesting decision made by the Tribunal in connection with 
the present trial, is the declaration on the criminal character of the occupation 
government as a whole. The Tribunal was asked by the Prosecution to 

t 1 ) Ibid., Pari I, pp. 82-91. 

(’) As regards questions under (a) and (6), sec Case No. 74, Trial of Artur Greiser, 
Vol. XIII : and in regard to genocide see the above case and also Cases Nos. 37 and 38. 
Trials of A. A/. Goeth and of R. F. F. Hoess respectively, reported in Vol. VII. 
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convict the accused on the count of his membership in the occupation 
government which, the indictment alleged, was a criminal organisation. This 
charge and the conviction was based on Article 4, paras. 1 and 2 (b), of the 
already cited Decree of 31st August, 1944, the full text of which reads : 

“ Para. 1. Any person who was a member of a criminal organisation 
established or recognized by the authorities of the German State or of 
a State allied with it, or by a political association which acted in the 
interest of the German State or a State allied with it—is liable to im¬ 
prisonment for a period of not less than three years, or for life, or to 
the death penalty.” 

“ Para. 2. A criminal organisation in the meaning of para. 1 is a 
group or organisation : 

(a) which has as its aims the commission of crimes against peace, 
war crimes or crimes against humanity ; or 

(b) which while having a different aim, tries to attain it through 
the commission of crimes mentioned under (a)." 

“ Para. 3. Membership of the following organisations especially is 
considered criminal : 

(a) the German National Socialist Workers’ Party (National 
Sozialistische Deutsche Arbeiter Partei—N.S.D.A.P.) as regards all 
leading positions, 

(b) the Security Detachments (Schutzstaffeln—S.S.), 

(c) the State Secret Police (Geheime Staats-Polizei—the Gestapo), 

( d) the Security Service (Sicherheits Dienst—S.D.)." 

The above provisions have been introduced in the consolidated text of 
the Decree in December, 1946, in order to bring Polish municipal law into 
line with the developments which, in the meantime, had taken place in 
international criminal law, in particular, in connection with the London 
Agreement of 8th August, 1945, and the Judgment of the NurembergTribunal. 
Therefore, in interpreting the conceptions and notions referred to in Article 4, 
one would have recourse to these international documents. 

From the rule laid down by Article 10 of the Nuremberg Charter(') it 
follows that since the ratification of the London Agreement by Poland, 
whenever a person is tried on a charge of membership in a group or organ¬ 
isation the criminal character of which was under examination of the Nurem¬ 
berg Tribunal, the Polish Courts are in law bound by the findings of the 
Tribunal and cannot re-examine the question of the criminal character of 
the organisation dealt with in the Judgment. Thus, the findings of the 
Tribunal create for the Polish Court a praesumptio juris ac de iure which 
cannot be invalidated. 

On the other hand, it is clear from the law as laid down in para. 2 of 
Article 4 of the decree that Polish courts are not bound by the fact that 

(') Article 10 of the Charter reads : 

** In cases where a group or organisation is declared criminal by the Tribunal, the 
competent national authority of any Signatory shall have the right to bring individuals 
to trial for membership therein before national, military or occupation courts. In 
any such case the criminal nature of the group or organisation is considered proved 
and shall not be questioned." 


a 
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certain other groups or organisations have not been indicted and adjudicated 
as criminal within the meaning of the Charter. In these cases the Polish 
court may declare such groups or organisations to be criminal within the 
Polish jurisdiction. Accordingly, the practice of the Polish Supreme 
National Tribunal has declared as criminal also some other Nazi groups 
and organisations which displayed particular zeal in occupied Poland, such 
as, for instance, members of the concentration camp staff at Auschwitz.(') 
This contention and practice is also based on the fact that para. 3 of Article 4 
is not exhaustive and the organisations mentioned therein are enumerated 
only exempli causa. The reasons for such an interpretation of Article 4 
given by the Tribunal in the Auschwitz case were, inter alia, these : 

(a) The Nuremberg Judgment does not limit the right of the Polish 
legislator to decide those acts which were not a subject of the findings 
of the Nuremberg Tribunal and can be considered as liable to punishment 
within the Polish jurisdiction, unless they have been explicitly declared 
as not criminal, as. for instance, the acts of the organisation of the S.A. 

(/>) The provisions of the Polish law now in force are not in contra¬ 
diction to the Nuremberg Judgment. The interpretation of the Polish 
law cannot be contrary to the explicit text of this Judgment, but on the 
other hand there is no legal obstacle in the way of supplementing the 
legal principles established in this Judgment by further principles, if 
in substance they are not in contradiction with the former. 

(c) Article 9 of the Nuremberg Charter states that the International 
Military Tribunal has the power to declare at the trial of any individual 
member of any group or organisation (in connection with any act of 
which the individual may be convicted) that the group or organisation 
of which the individual was a member was a criminal organisation. 
Thus, Article 9 gave to the Tribunal the power to declare criminal an;- 
group or organisation, the members of which committed any of the 
crimes enumerated in Article 6 of the Charter, i.e., crimes against peace, 
war crimes and crimes against humanity. 

(d) According to the law laid down in Article 9 of the Charter, an 
international Tribunal may at any time and at its discretion increase the 
number of organisations considered as criminal. If therefore, the Charter 
and the Nuremberg Judgment are both a source of law, of which the 
former permits any organisation to be declared criminal, and the latter 
does not prevent this, there is no legal obstacle in the way of declaring, 
in accordance with Article 4, para. 2, of the Decree of 1944, as criminal 
some other Nazi groups and organisations. 

The case of members of the occupation government is another instance of 
a Nazi group having been declared criminal. 

The question of the criminal nature of the organisation described as 
occupation government came under consideration of the Polish Supreme 
National Tribunal for the first time in the trial against Ludwik Fischer, 
former governor of Warsaw, and against Ludwik Leist, the former’s pleni¬ 
potentiary and later Stadthauptmann of the City of Warsaw. In its judgment 
of 3rd March, 1947, delivered against these two accused, the Tribunal 
declared the group of persons specified below, and who took part in the 


occupation government in Poland, as a criminal group within the meaning 
of Article 4, and found both the accused guilty of such a membership. 

The following are the reasons which the Tribunal gave in justification of 
its declaration : 

(a) There are certain basic moral principles and rules governing inter¬ 
national relations which are binding on all nations. Those rules are of a 
superior order in relation to the laws which may be enacted by individual 
States contrary to the former, and which cannot be violated w ithout punish¬ 
ment. 

The fact that these rules had been violated on a large scale provides Polish 
courts, in accordance with Article 8 of the Penal Code, with an adequate 
substantive legal basis for prosecuting the offenders, in cases where their 
deeds endangered the internal or external security of the Polish State, even 
if the perpetrators have been of a foreign nationality and committed the 
offences abroad, irrespective of the law in force in the territory where the 
acts had been committed. 

(b) The Polish legislator recognised as criminal, inter alia, the following 
organisations : the S.S., the S.D., the Gestapo and the leadership corps of 
the Nazi Party, the latter organisation having planned from the very outset 
aggressive wars and, in accordance with its programme, having aimed at 
the violation of all rules and customs adopted by all civilised nations. 

The Supreme National Tribunal decided that, in addition to the above 
organisations, the governorship and the top-ranking officials of the German 
administration of the so-called General Government from the Kreis and 
Stadthauptmanns (heads of county and town districts) upwards should also 
be declared as a criminal group. 

(c) The Supreme National Tribunal considered that any person who being 
acquainted with the programme and methods of a party or of another 
criminal group joined them, did so conscious of the activities of the party or 
group and approved of them, and thereby undertook to observe statutory 
obligations to participate, assist and obey and, if in a leading position, to 
take"initiative and act in accordance with the rules and programme of the 
party or group. Consequently, those who joined such a group accepted full 
responsibility for its activities. 

( d) In this connection the problem of superior order as a circumstance 
which could exclude criminal responsibility becomes irrelevant. For it an 
individual joined a certain group, which imposes upon him unqualified 
obedience and discipline, and if he approved of the ideological aims of the 
group and its methods of action, then he accepted in advance responsibility 
for the orders which he decided to obey. 

Consequently, criminal responsibility of a member is governed not by 
the circumstance when a criminal order was actually received by him. but 
by the time of his joining in the party or another criminal group. 

( e ) Crimes committed by groups of people do not diminish, but rather 
increase the responsibility of members of the group, as such acts are more 
dangerous than crimes committed by individuals. That is why penal 
repression in respect of such crimes must be more severe. 


( l ) See Case No. 38 already cited, Vol. VII, pp. 20-24. 
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Mass crimes, destruction and losses could not have been caused by 
individuals acting even in large numbers, if the latter were not permeated 
by one ideology, cemented by one will, and aiming at the same goal. Such 
criminality can only be the work of groups of people which have properly 
been selected for the projected tasks and organised, trained and supported 
by an adequate technical apparatus, executive power and financial means. 

(/) German officials who, owing to the extent of authority exerted by 
them, had influence over the conditions of life either on the whole territory 
of the General Government or in larger areas of the country, should be 
considered as a criminal group, for they must have been conscious of the 
criminal aims set out by the highest authority. Such a consciousness could 
and should be ascribed to the top-ranking officials of the German civil 
administration in the General Government. 

The Supreme National Tribunal considered that to this group should at 
the least be included all members of the government of the General Govern¬ 
ment (central office of the General-Governor), all district-governors and 
their deputies, further all heads of departments and sections in the governors’ 
offices and all heads of lesser districts, i.e., all who were commonly known 
as the political authority. The degree of knowledge of the ultimate criminal 
aims might have been different at various levels of this hierarchy, but never¬ 
theless this knowledge was undoubtedly there. 

While making the above declaration, the Tribunal was of the opinion 
that the German administration established by the occupant in the territory 
of Poland and especially in the former General Government, had not had 
even a pretence of legality. Hitler and the German Government had 
maintained that Poland as a State ceased to exist and that, therefore, they 
were free to act in this territory without waiting for the termination of war 
or being bound by any rules of international law, and in particular by the 
Hague Convention of 1907. The Tribunal therefore held that this adminis¬ 
tration was illegal, and also criminal in view of its aims and actual activities 
which, the Tribunal found, were, inter alia, the following : 

(a) the establishment of the German sovereignty over this territory, 

(b) the biological extermination of the entire Jewish population, and 
partly of the Polish, 

(c) the ruthless exploitation of the inhabitants of that territory, and 
of its resources for the needs of the German war effort, 

(d) the destruction of the cultural values, and of the Polish Nation. 

These aims had been in fact gradually put into effect by : 

(a) the almost complete replacement of the Polish administration by 
the German offices, 

(b) the disbandment of Polish organisations and associations, and 
the prohibition of any new ones, 

(c) the closing of all secondary, non-technical schools, and of uni¬ 
versities, theatres, museums, public libraries and scientific institutes, 

(d) the exclusion of Polish language, history and geography from the 
syllabus of all primary and technical schools, 

(e) pillage and exportation to Germany of Polish property in general, 
and that of Polish scientific and cultural institutions in particular. 
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(f) the prohibition of publishing of Polish books and periodicals, 

( g ) the introduction of forced labour and slavery, 

(/i) the deportation to Germany of Polish labour. 

(/) the fixing of the maximum of wages below the minimum necessary 
for existence, 

(j) the expropriation or seizure of the great majority of larger Polish 
undertakings, and of all Jewish enterprises, 

(k) the removal to Germany of machinery from factories, 

([) starvation of the civilian population through insufficient alloca¬ 
tions of food, 

(m) a series of measures tending to lower the dignity and integrity ot 
the Polish and Jewish population, and to demoralise the youth. 

The activities of the German administration in the General Government 
in the spheres enumerated above found their expression in numerous decrees, 
orders and regulations issued by the German authorities, and carried out by 
them in a most ruthless manner. It would suffice to mention in this con¬ 
nection that during the occupation of Poland about 4,750,000 people have 
been put to death in various ways and the fate of 1,700,000 is unknown, and 
that the material losses amount to many million pounds, not to mention 
other irreparable losses which can never be assessed. 

As regards the question of participation of various heads of the German 
offices and departments of the administration in the group thus declared 
criminal, the Tribunal based itself on the decrees and regulations relevant 
to the organisation of the German administration in the General Government. 

In the opinion of the Tribunal, all German top-ranking officials can be 
brought to trial for membership in the group defined above, who participated 
therein voluntarily and were conscious of the aims and activities, no matter 
whether they were, or not, at the same time members of the Nazi Party 
(N.S.D.A.P.). Their simultaneous membership in the latter, especially on 
leading positions, would constitute only a presumption as to their guilty 
knowledge and would make irrelevant the question whether they took up 
the leading administrative posts voluntarily or upon orders. 

In the present case against the accused Buhler, the Tribunal took into 
consideration the fact that the criminal nature of the group of persons under 
discussion had already been proved in the trial of Ludwik Fischer et a!., 
and having also taken into account some additional evidence established in 
this case, found the accused Buhler guilty on the count of membership in 
the occupation government which was previously declared by this same 
Tribunal as a criminal organisation. The Tribunal added that, considering 
his high position, there could be no doubt that the accused had perfect 
knowledge of the criminal aims of that government, as it was in fact estab¬ 
lished during the trial. Therefore, the accused had to bear the responsi¬ 
bility for all criminal acts, whether committed by himself as one of the leaders, 
organisers, instigators and accomplices who participated in the formulation 
or execution of a common plan or conspiracy to commit such acts, or com¬ 
mitted by his subordinates in execution of such plan.(‘) 

The declaration of the Polish Tribunal is illustrative of State legislation and 

(’) Compare with Article 7 (last paragraph) of the Charter of the International Military 
Tribunal. 
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practice of some of the Allied countries which, in view of the different 
circumstances and of the extent of Nazi criminality in the respective terri¬ 
tories under German occupation, tended to include among the criminal 
groups and organisations some other besides those which had been con¬ 
sidered or declared as such by the Nuremberg Tribunal.(') As already 
indicated this practice does not run counter to the rules laid down by inter¬ 
national criminal law as it has been developed by the Charter and it consti¬ 
tutes a further contribution to the retributive action enforced by the Allied 
Nations against war criminals, and seems justified by the unique position of 
the States in question among the most persecuted countries. 

As far as is known, there is however no precedent or any other example of 
declaring an occupation government as a criminal organisation. The fact 
that the Polish Tribunal thought it justified to establish such a precedent 
was presumably also connected to some extent with the view held and 
expressed by this Tribunal in a number of trials of war criminals, namely, 
that the hostilities begun against Poland on 1st September, 1939, did not 
constitute a war according to international law. but a “ criminal invasion ” 
in violation of a non-aggression pact. Consequently, in the opinion of the 
Tribunal, the so-called “ occupation ” of the Polish territories taken by force 
of arms was not even an occupation in the true meaning of that word, but 
“ an unlawful seizure of territory by force and compulsion.” Therefore, 
such an act should be evaluated in accordance with the well-known maxim 
of Roman law that quod ah initio turpi- est, non potest tractu temporis con- 
valescere. The Tribunal held further that even if one were to accept the 
view that it nevertheless was an occupation, though only a de facto one, yet 
it was carried out in violation of all the postulates and rules of the Hague 
Regulations ; it was a caricature of military administration as understood by 
international law, carried out in flagrant violation of all the rights of the 
local population.! *) 

It is apparent that the description “ occupation government ” applied in 
the preceding sections has been used in a wider sense. This government, 
declared by the Tribunal as criminal organisation, consisted of members of 
the Cabinet, i.e., the Governor-General, his deputy, and all heads of depart¬ 
ments in the central office of the Governor-General ; and of the district- 
governors and all other high ranking officials of district offices enumerated 
by the Tribunal. 

If we take the first group, it can he said that from the point of view of State 
administration on governmental level, some definite similarity of organisa¬ 
tion and structure existed between the Cabinet of the Government-General 
and that of a government of a sovereign State as a whole.(’) This 

(') To countries which have expressly enacted that some other organisations, named in 
advance, are to he regarded as criminal, belong, for instance. Czechoslovakia which 
included among such groups six other German. Hungarian or quisling organisations. The 
law laid down by other countries, like France, permit on the other hand to declare as 
criminal any organisations or undertakings of systematic terrorism. (See the History of 
the United Nations War Crimes Commission, op. cit.. Chapter XI, part C. pp. 324-331.) 

(’) These views have been expressed by the Tribunal in the case against Artur Greiser. 
Vol. VII, pp. 110-112; in the Trial of Albert Forster, Gauleiter of Danzig, not 
reported upon in this series ; and the present trial of Joseph Buhler. 

(*) It is regretted that because of lack of space, it was not possible to provide detailed 
information on the organisation of the German administration in the Government-General. 
Its general description has been presented in Section 2 (ii) of Part A above. 


fc 



TRIAL OF DR. JOSEPH BUHLER 


47 


similarity and also that of the criminal purposes, permit a comparison between 
the stand taken by the Polish Tribunal and the findings of the Nuremberg 
Tribunal as regards the Reich Cabinet which, it had been alleged, was also a 
criminal organisation. 

The prosecution at Nuremberg named the Reich Cabinet (Die Reichs- 
regierung) as a criminal organisation, which consisted of the ordinary 
cabinet, further of members of the Council of Ministers for the Defence 
of the Reich, and members of the Secret Cabinet Council. The term 
“ ordinary cabinet ” as used in the Nuremberg Indictment meant the Reich 
Ministers, i.e. heads of departments of the Central Government ; Reich 
Ministers without portfolio ; State Ministers ; and all other officials entitled 
to take part in the meetings of this Cabinet. It was further alleged that 
these persons functioning in association as a group, possessed and exercised 
legislative, executive, administrative and political powers and functions of 
a very high order in the system of German Government. Accordingly, they 
were charged with responsibility for the policies adopted and put into effect 
by that Government, including those which comprehended and involved 
the commission of the crime of the common plan or conspiracy, crimes 
against peace, war crimes and crimes against humanity.(‘) 

The Nuremberg Tribunal was of the opinion that no declaration of 
criminality should have been made with respect to the Reich Cabinet, and 
this for two reasons. The first, which is of no relevance to ihe matter 
discussed here, was that it was not shown that after 1937 the Reich Cabinet 
ever really acted as a group for the purpose of conspiracy to make aggressive 
war. The Tribunal added, however, that “ various laws authorising acts 
which were criminal under the Charter were circulated among the members 
of the Reich Cabinet and issued under its authority and signed by the 
members whose departments were concerned. This does not, however, 
prove that the Reich Cabinet, after 1937, ever really acted as an organ- 
isation.”( 5 ) 

As to the second reason, the Tribunal stated : 

“ It is clear that those members of the Reich Cabinet who have been 
guilty of crimes should be brought to trial ; and a number of them are 
now on trial before the Tribunal. It is estimated that there are 48 
members of the group, that eight of these are dead and 17 are now on 
trial, leaving only 23 at the most, as to whom the declaration could have 
any importance. Any others who are guilty should also be brought to 
trial; but nothing would be accomplished to expedite or facilitate 
their trials by declaring the Reich Cabinet to be a criminal organisation. 
Where an organisation with a large membership is used for such purposes, 
a declaration obviates the necessity of inquiring as to its criminal 
character in the later trial of members who are accused of participating 
through membership in its criminal purposes and thus saves much time 
and trouble. There is no such advantage in the case of a small group 
like the Reich Cabinet.”(*) 

From the above statement it seems that purely practical considerations 
guided the Tribunal in refusing to make a general declaration on the criminal 

(') See Nuremberg Indictment. His Majesty's Stationery Office. Cmd. 6696. pp. 40-41. 

(*) See Nuremberg Judgment. His Majesty's Stationery Office, Cmd. 6964. p. 81. 
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character of the Reich Cabinet, and that on the other hand the Tribunal was 
fully aware of the responsibility which rested on members of this Cabinet, 
for crimes committed by enacting various laws that authorised acts that were 
criminal under the Charter. In fact, most of the 17 members of this group 
of persons who were on trial at Nuremberg, have been found guilty of war 
crimes, and/or crimes against humanity. 

It has been shown in Part A of this report what was the responsibility of 
members of the Cabinet of the Government-General, what were the various 
laws enacted by it and authorising acts which were criminal under inter¬ 
national and municipal law. and the extent of criminality committed in 
pursuance to these laws and administrative directives. The responsibility 
for them rested in fact not only on the Cabinet, but also on a large number 
of high administrative German officials who occupied the kind of positions 
indicated in the declaration of the Polish Tribunal. These officials were 
members of the German administrative apparatus which was built up for 
the realisation and putting into effect of general plans laid down by the 
Reich Government, and which in a very large measure flouted principles 
binding on all civilised nations. All these officials had great power, each 
headed an appropriate department or government office, and each partici¬ 
pated in preparing and realising the Nazi programme in occupied Poland. 
Their number was comparatively large, comprising several hundred persons, 
and therefore it was thought by the Polish Tribunal that a declaration of 
criminality against this group of persons was expedient and of great 
importance. 



CASE No. 86 

TRIAL OF HANS PAUL HELMUTH LATZA AND TWO OTHERS 

BY THt BIDSIVATINCi LAGMANNSRETT (COURT Ol APPEAL) 

AND THE SUPREME COURT OF NORWAY 

18TH FEBRUARY, 1947 — 3RD DECEMBER. 1948 

Liability for War Crimes, including Murder, Delivery of 
Judgment Contrary to Better Knowledge and Denial of a 
Fair Trial. 

On the 8th February, 1945, a Standgericht was set up in the S1PO (Security 
Police) Headquarters in Oslo on the orders of the German Reichskommissar 
in Norway, Joseph Terboven. The accused Hans Paul Helmuth Latza 
acted as president of the Standgericht. The two other accused occupied 
the position of assessor judges. The immediate cause for the setting up of 
the Standgericht was the killing on the same day of the Quisling Chief of 
Police, General Martinsen. 

During that same day the Standgericht sentenced to death four very 
prominent Norwegians, all of whom were arrested on that day, and another 
Norwegian belonging to the indigenous police, who had failed to denounce 
to the German authorities his two brothers-in-law who were involved in 
certain contemplated acts of sabotage. The sentences were carried out the 
following morning. 

It was alleged by the Prosecution in the Norwegian trials that the sentences 
passed by this Standgericht were in fact camouflaged acts of reprisals and 
that the victims had been sentenced to death according to German provisions 
which were allegedly at variance with the laws and customs of war and in 
any case had based their decision on evidence which could possibly not 
justify the passing of a death sentence. After the liberation of Norway 
the accused were charged with having committed a war crime in that they 
through a denial of a fair trial and judging against their better knowledge 
had unlawfully caused the death of the five above-mentioned Norwegian 
citizens. 

The case against them was in the first instance tried by the Eidsivating 
Lagmannsrett (a Court of Appeal). The accused Latza was found guilty 
and sentenced to imprisonment for a period of 15 years, whereas the two 
other accused were acquitted. 

An appeal against this sentence was filed with the Supreme Court of 
Norway by the Prosecution in respect of all the accused as well as by the 
accused Latza on his own behalf. By the decision of the Supreme Court 
the sentence and trial of the Lagmannsrett was quashed and a re-trial by 
the Lagmannsrett, composed of new judges, ordered. After a renewed 
hearing of the case the Lagmannsrett acquitted all the accused. The 
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Prosecution once more appealed against the judgment of the Lagmannsrett 
on questions of law but by the final decision of the Supreme Court the 
findings of the Lagmannsrett were upheld and the appeal rejected. 

In their judgments the Lagmannsrett and the Supreme Court dealt with 
the important question of the minimum demands required by international 
law where criminal proceedings are taken by an occupant against citizens 
of an occupied country. 

The evidence before the trial courts and the legal questions discussed arc 
outlined in this report. 

A. OUTLINE OF THE PROCEEDINGS 

1. THE COURTS 

The courts before which this trial was held was the Eidsivating Lagmann¬ 
srett (one of the live Courts of Appeal) and the Supreme Court of Norway. {') 

2. THE INDICTMENT 

The accused whose names appeared in the Indictment were the following : 
Hans Paul Helmuth Latza, Reinhold Regis and Christian Kehr. The Indict¬ 
ment filed against the accused reads in pertinent parts as follows : 

“(1) Hans Paul Helmuth Latza, born 6th June, 1908, German 
citizen ; (2) Reinhold Regis, born 6th January, 1903, German citizen ; 
(3) Christian Kehr. born 26th October, 1905, German citizen, arc 
hereby charged before Eidsivating Lagmannsrett in accordance with 
Law No. 14 of 13th December, 1946, Article 1 (with which should be 
read ^Article 3) which provides punishment for an enemy citizen who 
has violated the laws and customs of war, provided the act, by reason 
of its character, came within the scope of a Norwegian provision of 
criminal law, and ha-> been committed in Norway or directed against a 
Norwegian citizen or the Norwegian State, while Article 3 increases 
the punishment if: 

(a) the act has caused grave bodily injury, grave suffering, pro¬ 
longed deprivation of freedom, or extensive damage to property ; 

(b) the act resulted in death, even though this outcome was not 
intended ; 

(c) chapters 21, 22, and 25 of the Civil Criminal Code were 
repeatedly violated ; or 

(d) particularly aggravating circumstances were present ; 

with which should be read Article 233 of the Civil Criminal Code, which 
provides punishment for he who unlawfully causes another person’s 
death, or is an accomplice thereto, and which increases the punishment 
if the guilty person acted intentionally or committed the murder in 
order to facilitate or disguise or to escape punishment for another 
crime, in the case of recurrence, or if other particularly aggravating 
circumstances are prevailing ; 

with which should also be read Article 110 of the Civil Criminal Code 

(*) For a general account of Norwegian substantive and procedural law applicable in 
War Crime Trials, see Volume III of this series, pp. 81-92. 
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which provides punishment for a judge, member of a jury or a judicial 
surveyor who in this capacity acts against his belter judgment, which 
provision increases the punishment if, as a result of the offence, a death 
sentence has been executed. 

“ The following particulars form the basis of the Indictment: 

“ The accused No. (1) Hans Latza and the accused Nos. (2) and (3) 
Reinhold Regis and Christian Kehr acted on the 8th February, 1945, 
at Victoria Terrasse in Oslo as president and assessor judges respec¬ 
tively of a German Sondergericht( Special Tribunal) which sentenced the 
following persons to death : 1. Haakon Saethre, 2. Jon Vislie, 3. Carl 
Ferdinand Gjerdrum, 4. Kaare Sundby and 5. Aage Martinsen. 

“ The verdict and sentences were passed according to provisions of 
criminal law which were at variance with the laws and customs of war, 
or in violation thereof were based on evidence which obviously was not 
sufficient to lead to the passing of a death sentence. 

“ During the trial the accused acted, as judges, against their better 
knowledge in so far as the minimum demands required by international 
law for legal proceedings were not met, in that the guilt of the defendants 
was not adjudged in a fair way, and in that they had not been given that 
opportunity to defend themselves and submit counter-evidence which 
is prerequisite for a fair trial. 

“ As a result of the accused's acts, death sentences were passed and 
executed, whereby the accused caused the five persons’ death." 

3. PROGRESS OF THE TRIAL 

The Indictment was served upon each of the accused on the 12th April. 

1946. They were arraigned on the 18th February, 1947. Each of the 
accused entered a plea of " Not Guilty " in the presence of a Norwegian 
leading counsel and an assistant German counsel of their own choice. The 
first trial before the Eidsivating Lagmannsrett started on 18th February. 

1947. A great number of witnesses were called by the Prosecution as well 
as by the Defence. Numerous documents were also admitted in evidence 
on behalf of the Prosecution as well as on behalf of the Defence. Judgment 
was delivered on the 12th March. 1947. The accused Hans Latza was 
found guilty and sentenced to imprisonment for a period of 15 years, whereas 
the two other accused were acquitted. An appeal against the verdict and 
sentence was filed with the Supreme Court by the Prosecution in respect of 
all the accused as well as by the accused Latza on his own behalf. By the 
Supreme Court’s decision of 16th September, 1947, the trial and the Judg¬ 
ment of the Lagmannsrett was quashed and a re-trial ordered before the 
same Lagmannsrett composed of new judges. The re-trial of the case 
before the Eidsivating Lagmannsrett commenced on the 20th January, 1948. 
and the Judgment was delivered on the 29th January, 1948. This time ail 
the accused were acquitted. Another appeal was filed with the Supreme 
Court by the Prosecution, but by the final decision of the Supreme Court, 
delivered on 3rd December, 1948, the judgment and findings of the Lag¬ 
mannsrett were upheld and the Prosecution’s appeal rejected. 

A German interpreter assisted the Court throughout the trial. 
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4. THE POSITION Of THE ACCUSED 

Hans Paul Helmulh Latza, born 6th June, 1908, had graduated in law. 
At the beginning of 1940 he was appointed judge in the S.S. und Polizeigerichl 
in Praha and went to Norway in May, 1940. He acted as president of the 
S.S. und Polizeigerichl IX and Polizeigericht Nord from that time until the 
liberation of Norway. He was a member of the N.S.D.A.P. (Nazi Party) 
and had belonged to the Waffcn S.S. since 1933. He obtained the rank of 
Hauptsturmfuehrer. 

Reinhold Regis, born 6th January, 1903, had graduated in Law and was 
later created a doctor of law. He was first employed in Government ad¬ 
ministrative service and served later as a Judge in the German Courts. In 
1938 he was appointed Oberlandesgerichtsrat and continued in this position 
until he went to Norway on 15th February, 1942, where he was assigned to 
administrative duties. He had on a previous occasion served as a judge in 
the S.S. und Polizeigericht Nord. He was a member of the N.S.D.A.P. 
from 1933 but had not been a member of the S.S. 

Christian Kehr, born 26th October, 1905, studied law for a short period 
but had not graduated. After the outbreak of war he served in the Ord- 
nungspolizei in various parts of Germany until he was transferred to Norway 
in January, 1943. He served with the Staff of the Ordnungspolizei in Oslo 
from April. 1944. He held the rank of Hauptmann. 

5. THE EVIDENCE BEFORE THE TRIAL COURTS 

The S.S. und Polizeigericht IX, which was set up primarily to deal with 
members of the German Police and the S.S. in Norway, was by Decrees of 
17th September, 1941, and 21st January, 1942, vested with powers to deal 
with trials of Norwegian citizens and was in this capacity named “ S.S. und 
Polizeigericht Nord." 

In June or July, 1944, Hitler decreed that all courts-martial in the occupied 
territories, except in Denmark, were to be abolished and the S.I.P.O. in every 
country was vested with discretionary powers to decide on the punishment 
in cases where offences of a political character had allegedly been committed. 
The Police could thus without trial pass a decision of execution on any 
Norwegian citizen whom they arrested, as they saw fit. It occurred, however, 
on several occasions that death sentences were pronounced on people who 
had been arrested immediately before the decisions were taken without 
proper investigations being carried out. 

The accused Latza, who was president of the S.S. und Polizeigericht Nord, 
had gone to Germany in the summer of 1944 to find out whether the same 
exception which had been made in the case of Denmark, could be applied 
to Norway, but had to return having accomplished nothing. 

On February 8th, 1945. the Quisling Chief of Police, General Martinsen, 
was shot in Oslo on the way to his office. The Chief of the S.I.P.O., Fehlis 
(committed suicide), was informed and arrived at the scene of the killing, 
but the perpetrators had escaped. It was evident that General Martinsen 
had been killed by members of the underground movement on special 
orders. Fehlis immediately asked for a conference with Reichskommissar 
Terboven (committed suicide), and later a meeting was arranged with 
members of his staff. At a second meeting on the same day Fehlis announced 
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that Terboven had ordered the setting up of a Standgericht as a counter¬ 
measure against the growing sabotage and terror activities of the under¬ 
ground movement. The Standgericht was to try several people who were 
regarded as the brains behind the movement (intellektual Urheber). Dr. 
Kolb, a member of the S.I.P.O. who had recently arrived from Germany, 
was sent to the accused Latza to ask him to preside over the Standgericht. 
According to the accused Latza’s statement, he had, though not categorically 
refusing, argued with Dr. Kolb that as the S.S. und Polizeigericht Nord had 
been abolished, he was not the right man to preside over the court. At 
about noon the accused Latza received orders from Fehlis to go to his office 
as a conference had been arranged at Terboven's private residence in 
Skaugum, outside Oslo, for that afternoon. Fehlis, Dr. Kolb and the 
accused went to Skaugum by car. According to reports from Dr. Kolb and 
the driver, Fehlis on the way had explained the situation to the accused Latza 
and the accused had brought up the same arguments against his presiding 
over the court as he had made to Dr. Kolb in the morning. 

At the conference at Skaugum. Terboven. had said that he had recently 
been to Germany to confer with the Fuehrer on the situation in Norway. 
Hitler had not agreed to Terboven's proposal to organise a counter-terror 
(Gegenterror) in Norway as he did not want martyrs. He had given 
orders for the setting up of Standgerichts to cope with the ever increasing 
activities of the home front. Terboven had, therefore, decided that the 
killing of General Martinsen was the opportune occasion for the setting up 
of such a Standgericht and asked the accused Latza to preside over the court. 
The accused Latza had again tried to reason with Terboven. arguing that his 
court had lost the authority to deal with Norwegians and also that he 
regarded the setting up of a Standgericht without the declaration of a state 
of emergency as unlawful. He had asked the conference to allow a trial 
by the S.S. und Polizeigericht Nord. His proposal was refused point blank 
by Terboven, who had said that Hitler's orders had been to set up a Stand¬ 
gericht without the declaration of a state of emergency. The accused 
stated : “ Realising that Terboven's orders had come direct from Hitler, I 
no longer hesitated.” 

It may be assumed that it was decided at Skaugum that two trials would 
be held, one against " the brains of the home front " and another against 
some saboteurs who had been arrested some time ago. There was. however, 
no mention of the names of those to be tried. 

It was further decided at that meeting that the Standgericht should sit the 
same evening at Victoria Terrasse and that the judges should be the accused 
Regis and Kehr, who were informed by telephone by the accused Latza to 
attend the Standgericht. 

When the accused Latza arrived with Dr. Kolb at Victoria Terrasse 
direct from the meeting at Skaugum, he found there, among others, Fehmer. 
Kriminalrat Weiner (committed suicide), the accused Regis and Kehr and 
his secretary Silbermann. Fehlis who had not arrived was expected at any 
moment. All three accused stated that the trial did not start for another 
hour or so as they had been told that the prisoners had not yet arrived from 
Grini Concentration Camp. It was, however, established by the evidence 
that four of the persons to appear before the Standgericht. namely, Saethre. 
Vislie, Gjerdrum and Sundby had been arrested in the course of the same 
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afternoon and taken direct to Victoria Terrasse where they arrived shortly 
before the trial started, whereas the fifth person referred to in the Indictment, 
Aage Martinsen, had, together with some other alleged saboteurs who were 
also to be tried, been detained for some time in Grini Concentration Camp. 

It was not possible to establish exactly what took place at Victoria Terrasse 
immediately preceding the trial. According to the accused Latza, he had 
talked to members of the S.I.P.O., particularly to Kriminalrat Weiner, who 
had undertaken to act as prosecutor against the so-called intellectual leaders 
of the home front. It was then, if not before, that the accused Latza was 
told that the intellectual leaders were to be tried. The accused Latza was 
given by Weiner some documents concerning the case and going through 
them, he came across the name of Henry Johannessen, aged 60, who was 
among those to be tried. 

When Fehlis arrived, he gave a resume of the meeting at Skaugum for the 
benefit of those who had not been present. The accused Latza then told 
Fehlis that he did not want to preside over a trial which had not been pre¬ 
pared beforehand by the police and mentioned two persons who, he knew, 
had been arrested that day. He also refused to try Henry Johannessen 
because of his age. Fehlis gave in and three names were crossed from the 
list. 

All three accused maintained that they were unaware that Saethre. Vislie, 
Gjerdrum and Sundby hud been arrested the same day. The accused Latza 
had been sure that they were among those prisoners expected from Grini 
and that they had already been interrogated by the police. 

The trial against the intellectual leaders began between 21.00 and 21.30 
hours with the accused Latza presiding and the accused Regis and Kehr as 
assessors, Weiner as prosecutor and Silbermann as secretary and an inter¬ 
preter. Dr. Kolb was also present in case Weiner who had no legal educa¬ 
tion, should need his assistance. 

As Weiner acted in a double capacity, both as prosecutor and witness, the 
accused Latza had reminded him of his duties and responsibilities as a 
witness before the opening of the proceedings. 

Weiner prosecuted from notes. He did not propose to call witnesses as 
some, according to his explanation, members of the German police, had 
been sent elsewhere and others, Norwegian denouncers, could not be called 
for safety reasons. But Weiner had personally vouched for the evidence. 
AH three accused stated that Weiner, whom they hardly knew, had presented 
his case clearly and exactly, without hesitation. They had all protested 
against the prosecutor taking the last word, but it was not possible to ascer¬ 
tain how the protest ended. 

As customary in German legal procedure, the reasons for the verdict and 
sentence were set down in writing later. All those tried were told that the 
court had sentenced them to death but that the sentences had to be confirmed 
by Rediess (committed suicide) and that the question of reprieve rested with 
Terboven. 

It was not possible to ascertain whether any of the accused had asked 
for a defence counsel. Of the four people sentenced to death in the first 
trial, only Dr. Saethre had asked for an adjournment, saying that he had 
treated many Germans in his hospital and could submit corresponding proof. 
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The accused Latza had answered that the court did not doubt that he had 
fulfilled his duty as a medical man. 

The first to be tried was Dr. Saethre, a head-physician of Ullevaal Hospital 
outside Oslo. The hospital was known to be a veritable nest of the home 
front, according to the German prosecutor, and Dr. Saethre was regarded as 
the leader of anti-German propaganda and the secret news service. Jew ish 
prisoners who had been sent for treatment to the hospital from prisons, had 
disappeared and Dr. Saethre was charged with having sabotaged the security 
measures which the German authorities had laid down for the safeguarding 
of the prisoners at the hospital. He was also charged with having made 
financial contributions to the home front. 

Dr. Saethre, according to the accused, had admitted having made it 
difficult for the Germans to carry out their safety measures, and his financial 
contributions to the home front, but he had denied having taken part in anti- 
German propaganda although the prosecutor, Weiner, had quoted instances 
which he read from his notes, allegedly received from reliable witnesses. 

Dr. Saethre was sentenced to death in accordance with Article 1, Nos. 2. 

4 and 6 of the German occupational decree of 12th October. 1942, for having 
given financial help to the home front, for anti-German propaganda and for 
having helped prisoners to escape. 

Advokat Gjerdrum, according to the accused, was charged with being 
an intellectual leader of the home front and with having organised a transport 
of refugees to Sweden with the aid of the Swedish Vice-Consul von Edelstam. 
He was also charged with having provided people with faked identity cards 
and of having hidden students who were wanted by the German police in 
connection with the German persecution of students and professors at Oslo 
University. The information had, according to the German prosecutor, 
been received from von Edelstam's former maid. 

Advokat Gjerdrum, according to the accused, had denied all the charges 
and had only admitted that three months before he had been warned of 
danger and advised to escape. 

Gjerdrum was sentenced to death in accordance with Article 1, Nos. I 
and 5 of the above-mentioned German decree for having worked against the 
Germans and having helped people to escape from the country. 

Director Sundby, according to the accused, w'as charged with being the 
leader of a local underground movement and with having organised the 
delivery of arms to the home front with his own lorries. He was further 
charged with having listened to news from London. The German prose¬ 
cutor’s case against Sundby had, among other things, been based on a 
report received from a Swede who had formerly worked with Sundby. 
According to the accused, Sundby had only admitted to having listened to 
news from London and to having lent his lorries to the home front, but he 
had categorically denied any knowledge of their having been used for the 
transport of arms. 

Sundby was sentenced to death in accordance with Article I, Nos. - and 5 
of the same German decree for having taken part in illegal activities, in 
particular for having assisted in the transport of arms for illegal purposes 
and for having listened to news from London. 

e2 
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Advokat Vislie, according to the accused, had been charged with having 
been the leader of anti-German propaganda in a suburb of Oslo and with 
having given financial assistance to patriotic organisations. The accused 
claimed that Vislie had admitted the financial help to patriotic organisations, 
but had categorically denied all anti-German propaganda, information on 
which the German prosecutor had allegedly received from a Norwegian 
policeman. 

Vislie was sentenced to death in accordance with Article 1, Nos. 2 and 4 
of the above-mentioned German decree for illegal activities. anti-German 
propaganda and financial aid to the underground movement. 

After an adjournment the Standgericht began the second trial against 
the seven saboteurs who were all dealt with together. The evidence 
showed that six of them had without doubt been active as saboteurs, whereas 
the seventh, Aage Marlinsen, referred to in the Indictment, had not been a 
party or accomplice to any such act. Aage Marlinsen was only shown to 
have been guilty of not having denounced his two brothers-in-law, whom he 
knew had taken part in such sabotage activities. All seven prisoners, 
including Marlinsen, were sentenced to death according to Article 3 of the 
above-mentioned German decree. 

After the completion of this second trial, the three accused had discussed 
the question of recommending Dr. Saethre and Aage Martinsen for reprieve. 
The accused Latza had at once got in touch with Tcrboven by telephone, 
but had been met with refusal. 

It appeared from a statement made by Fehlis's driver that the latter had 
been waiting in the ante-room of the Standgericht while the proceedings 
were in progress. The driver stated that when the seven saboteurs had been 
taken into the court room, he had heard Fehlis and the German prose¬ 
cutor Weiner discuss whether Aage Martinsen should be tried too. There¬ 
upon Dr. Braune, who was also present said : “ If we keep one back the press 
has to be held back and the already printed issues have to be scrapped." 

All the eleven men sentenced to death were executed by shooting in the 
early hours of 9th February, 1945. 

The morning issue of* Aftenposten " of February 9th, 1945, reported the 
death sentences passed on eleven people by the Standgericht, tried the night 
before, and that all eleven had been shot. 

6. JUDGMENT OF THE EIDS1VATING LAGMANNSRETT DELIVERED ON 12TH 

MARCH, 1947 

The Lagmannsretl held that the setting up of the Standgericht did not 
constitute a breach of international law. Its setting up was necessitated by 
the urgent character of recent activities by members of the home front aimed 
at endangering the security of the occupation power. Its setting up on that 
particular date was caused by the killing of General Martinsen. The 
Germans had a special regulation for procedures of such courts which they 
called “ Verordnung ueber das militaerische Strafverfahren im Kriege und 
be* besonderem Einsatz.” dated 17th August, 1938. Article 1 of the 
Verordnung contained four points which all three accused had maintained 
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had been met with during the two trials at issue. These four points 
provided : 

(i) Three judges had to take part in the trial. 

(ii) The accused had to be given the last word. 

(iii) The sentences had to be passed by a majority vote, put down in 
writing and to give the reasons. 

(iv) The sentences had to be confirmed by a " Befehlshaber.” 

The Lagmannsrett drew attention to the fact that the archives of the Stand- 
gericht had been destroyed. Thus it had been impossible to ascertain how 
far the sentences were supported by the premises, but it might be said that 
according to German law, the premises could be set down after the sentences 
had been passed, and the Lagmannsrett could not but accept the statements 
of the accused that the regulations concerning the reasons for the sentences 
had been fulfilled. 

What had made these particular trials unlawful, in the opinion of the 
Lagmannsrett, was that several rules intended to safeguard the accused had 
been disregarded. The trials had been intended to have the effect of reprisals 
and it must be assumed that the three accused had opened the trial with 
the intention of meting out particularly severe punishment for preventative 
reasons. The Lagmannsrett pointed out that in violation of these general 
regulations : 

(i) the accused were not given a counsel for defence, 

(ii) they had been arrested on the day of the trial and had thus not 
been able to prepare their defence. 

(iii) the Standgericht had accepted as proof evidence produced 
indirectly by the"prosecutor who had maintained that the witnesses 
could not be called for safety reasons, 

(iv) the judges had not used their right and duty to adjourn the trial 
for further evidence. 

(v) at least Dr. Saethre and Advokat Vislie had been sentenced to 
death on insufficient evidence for acts which, from the point of view of 
international law. were hardly punishable by death sentence. 

As to Dr. Saethre the Lagmannsrett held that the only evidence on which 
he could have been properly convicted and sentenced by the Standgericht 
was his admission of having refused to hand over to the Germans Jew.sh 
patients who in reality had taken refuge in the hospital. The Lagmannsrett 
found that it had not been proved that Dr. Saethre had given financial aid 
to illegal organisations. 

In the case of Advokat Vislie the Lagmannsrett pointed out that the 
Standgericht had based its sentence on the grounds that Vislie had given 
financial aid to teachers and clergymen who had been unlawfully dismissed 
by the Quisling government. The Lagmannsrett held that according to 
international law those acts could not be punished, and it was obvious that 
the German Jew-baiting and the persecution of teachers and clergymen in 
Norway were at variance with international law and therefore Dr. Saethre s 
help to them was lawful. The fight of the Church and the Schools was a 
reaction against unlawful nazification. Financial support to teachers and 
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the clergy were in those circumstances activities which could not be punished 
according to international law. 

The Lagmannsrett held that the position as far as Advokat Gjerdrum 
and Sundby were concerned was somewhat different as it might be assumed 
that there had been sufficient evidence before the Standgericht of their having 
committed acts which could be punished according to international law. 

It was pointed out by the Lagmannsrett that trials as inadequate as those 
dealt with by the Standgericht. which had sentenced innocent people to death, 
were no doubt contrary to international law. The members of that court 
had acted criminally " at variance with these basic rules of international 
law. which had become common usage between civilised States, contrary to 
the laws of humanity and against the dictates of public conscience ” (cf. 
No. IV of the Hague Conventions). 

As to the sentence passed by the Standgericht on Aage Martinsen, the 
Lagmannsrett said that the question arose whether Article 3 of the above- 
mentioned German decree, according to which he was sentenced, was con¬ 
trary to international law, as it provided for the death penalty for any person 
who “ gives shelter to or in any other way aids agents or persons who work 
for the benefit of an enemy state.” 

The Lagmannsrett pointed out that a state of war existed between Norway 
and Germany at that time and that thus Article 3 of the said decree, when 
applied to a Norwegian citizen, who did not disclose to the German authori¬ 
ties information on the activities of the underground movement, was tanta¬ 
mount to punishing Norwegian citizens for not committing treason to their 
own country. Experts on international law seemed, however, in the opinion 
of the Lagmannsrett, to regard the legality of such a provision as disputable. 
Reference was made to Alberic Rolin : ” Le Droit Moderne de la Guerre,” 
Volume I, p. 461, where the author distinguishes between ordinary military 
operations and acts undertaken by “ combattants irreguliers," a term well 
applicable to the Norwegian saboteurs even though the acts of sabotage 
were ordered by the Norwegian High Command. 

The Lagmannsrett considered the quoted German provision to be at 
variance with international law and found, that from an objective point of 
view, the sentence passed on Aage Martinsen by the Standgericht, must be 
regarded as a war crime. It was pointed out, however, that it was, according 
to Norwegian Constitutional law. a prerequisite for the punishment of a war 
crime that the act in question w'as at the same time also covered by a special 
provision of Norwegian municipal criminal law. In the Indictment it had 
been maintained that the accused’s crimes were covered by Articles 223 and 
HOC) of the Civil Criminal Code. 

The Lagmannsrett concluded that it was not established by the evidence 
that any of the accused had acted against their better judgment (Article 110) 
and went on to discuss whether Article 233 could be applied. It was pointed 
out in this connection that the question as to whether or not the accused 
had acted intentionally with the full understanding that by their conduct 
they had caused another person’s death, was different in the case of each 
individual accused and different in the case of Aage Martinsen as dis- 

(’) The contents of these two provisions have previously been quoted. See pp. 50—1. 
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tinguished from the case against the other persons referred to in the 
Indictment. 

As to the accused Latza, the Lagmannsrett came to the conclusion that he 
had acted intentionally as far as the sentences against Dr. Saethre and 
Advokat Vislie were concerned, whereas the position was different in respect 
to the accused Regis and Kehr. 

The Lagmannsrett stressed the fact that the accused Latza had, since 1941, 
Nerved as a judge with the S.S. und Polizeigericht Nord and had in that 
capacity taken part in the trial and sentence of a series of political crimes 
on previous occasions, which had mainly resulted in the death sentence. 
He was fully aware of the minimum demands necessary for the passing of a 
death sentence, as he had, during the whole period, been president of that 
court. As president of the Standgericht in question, he was the person to 
bear the main responsibility for the trials being conducted in a legal manner. 
In addition, it was pointed out, the accused Latza had in the morning been 
told that he would have to preside over the Standgericht, and it had to be 
taken for granted that he had been informed by Fehlis and Dr. Kolb that 
persons not directly connected with sabotage acts were to be tried. The 
Lagmannsrett also stressed the fact that the accused Latza had taken part 
in the discussions at Skaugum, where he must have learned that the whole 
trial was nothing but a camouflaged act of reprisal with only one possible 
outcome to those to be tried—the death sentence. Furthermore, during the 
conference with the German prosecutor Weiner at Victoria Terrasse, he 
must have clearly understood that the evidence which Weiner proposed to 
submit to the Standgericht was insufficient. In the opinion of the Lag¬ 
mannsrett, the accused Latza must have been fully aware that the intention 
of the trial was to take reprisals and to clothe them in a cloak of legality. 
He had thus, unlawfully, wilfully and intentionally caused Dr. Saethre’s and 
Advokat Vislie’s death. 

As to the accused Regis and Kehr the Lagmannsrett found that the 
position was somewhat different. Both of these accused had been summoned 
to act as judges at short notice and knew nothing about the background for 
the proceedings before they arrived at Victoria Terrasse. The information 
they had received from Fehlis immediately before the opening of the trial 
concerned the state of affairs after General Martinsen s killing, and they did 
not realise that there was also to be a trial of intellectual leaders. Neither 
did they know what evidence the German prosecutor Weiner was proposing 
to use, and it could not be held against them that they believed in the evidence 
submitted by him during the trials. The Lagmannsrett, therefore, did not 
find that the accused Regis and Kehr had been fully aware that they had been 
accomplices to the death of Dr. Saethre and Advokat Vislie. 

As to the case against Aage Martinsen, the Lagmannsrett pointed out 
that no one of the accused as members of the Standgericht had gone into the 
question whether there was any evidence which could support the charge 
brought against him. From the evidence before the Standgericht it was 
quite clear that Aage Martinsen himself had not taken part in sabotage. 
His offence consisted only of having failed to denounce his compatriots. 
He had, therefore, in the opinion of the Lagmannsrett, been sentenced to 
death by the Standgericht at variance with international law. The Lag¬ 
mannsrett found it established, however, that the accused had not been 
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aware that Article 3 of the said Verordnung was in itself at variance with 
international law. It was pointed out, as stated above, that experts on 
international law had declared that it was disputable to say that a person’s 
negative attitude, not volunteering information to the occupying power 
on acts of sabotage committed by non-uniformed people, was culpable. 
Article 3 of the said decree was contained in a Verordnung of 12th October, 
1942, from the German Reichskommissar in Norway. This Verordnung 
was in turn based on the Fuehrer Order of 24th April, 1940. The Lag- 
mannsrett held that from the German point of view the said provision was 
to be regarded as valid law. Reference was made to Professor Castberg’s 
“Folkereti " ( i.e ., International Law), p. 41, where he states that “it is a 
general presumption that national law is consistent with international law. 
Even if formal national law "—in this case the German Verordnung— 
"expressly lays down regulations at variance with principles of international 
law, the national law has to be obeyed by all authorities and citizens of 
that state." 

The Lagmannsrett came to the conclusion that the accused had believed 
that Article 3 of the said Verordnung was consistent with international law 
and had thus been under a pardonable misconception. 

The Lagmannsrett then proceeded to discuss whether Article 239 (having 
inadvertently caused another person's death) could be applied. It was held 
that as the illegality of Article 3 of the said Verordnung was disputable 
according to international law, it could hardly be said that the accused Regis 
and Kehr had fulfilled the mental qualifications laid down by Article 239 
of the Civil Criminal Code when applying the provision of the Verordnung. 
particularly in the confused situation which prevailed on 8th February, 1945. 

The Lagmannsrett found it doubtful whether the ignorance of all three 
accused as to the legality of Article 3 of the Verordnung in relation to 
international law should be regarded as covered by Article 42(') or Article 
57( : ) of the Civil Criminal Code, but pointed out that even if Article 57 had 
to be applied their ignorance must be considered excusable. 


7. FINDINGS AND SENTENCES BY THE LAGMANNSRETT 

The accused Latza was found guilty and sentenced to imprisonment for 
a period of 15 years. The accused Regis and Kehr were acquitted. 


8. THE APPEAL TO THE SUPREME COURT 

(i) The Appeal by the Prosecution 

The Prosecution filed an appeal with the Supreme Court against the find¬ 
ings and the sentence of the Lagmannsrett in respect of all three accused. 
In their appeal the Prosecution maintained primarily : 

(1) that the reasons given by the Lagmannsrett were insufficient 
insofar as they did not expressly state whether the Standgericht trial was 

i I Article 42 of the Civil Criminal Code (regarding misconception of facts) reads: 
II a person, when committing an unlawful act, was ignorant of factual circum- 
stances determining or aggravating the punishability of the act. then these circumstances 
shall not be attributed to him.** 


“ If . ^ " iregarding misconception o! law) reads : 

■ 1 a PJ 1 ^ 00 ’ when committing an unlawful act, was ignorant of its illegal character. 
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in itself intended to be a lawful trial despite its inadequacy, or whether 
it was only intended to serve as camouflage for reprisals exceeding the 
limits of criminal law : 


(2) that the Lagmannsrett had wrongly interpreted international law 
insofar as it appeared to have based its judgment on the view that an 
occupying power was permitted to employ the death sentence for any 
illegal act committed by the citizens of the occupied territory ; 

(3) that the reasons given by the Lagmannsrett were insufficient and 
inconsistent insofar as they maintained on the one hand that the 
accused Latza had been fully aware of the illegality of the trial whilst 
the Lagmannsrett on the other hand, did not find it proved that he had 
acted against his better judgment. In staling this, the Lagmannsrett 
had also wrongly interpreted Articles 110 and 233 of the Civil Criminal 
Code : 

(4) that the Lagmannsrett had wrongly interpreted and applied the 
term “ against their better judgment as understood in criminal law : 

(5) that the Lagmannsrett had erroneously applied the general pre¬ 
sumption of the conformity of national law with international law, as 
stated by Professor Castberg's " International Law.' It should be 
obvious that that presumption could only be applicable to citizens of 
the state that had issued the regulations in question : 

(6) that the Lagmannsrett had wrongly assumed that the accused s 
ignorance as to the legality of Article 3 of the Verordnung of 12th 
October. 1942, in relation to international law, must be regarded as a 
misconception of fact and not as a misconception of law . 

(7) that the Lagmannsrett was wrong in finding it excusable on the 
part of a German judge, who was supposed to be aware of the authority 
of international law. to apply provisions of national (German) law. 
which were at variance with international law, on citizens of an occupied 


territory ; 

(8) that it was a mistake by the Lagmannsrett not to have considered 
the importance and effect of the German Decree of 26th April 194_, 
submitted in evidence to the Lagmannsrett. By that decree the Reich¬ 
stag had authorised Hitler to force, by whatever means and regardless 
of the laws already in force, every German to do his duly. That decree 
was also applicable to judges, and the activities of the Nazi courts an 
their attitude towards international law could not be understood or 
explained unless against the background of that decree . 

(9) that the reasons given by the Lagmannsrett were insufficient and 
inconsistent insofar as it had found that the accused Reg* and Kehr 
had not been informed beforehand of the trial of the so-called intellectual 
leaders who had been arrested that day . 

(10) that it was untenable to state, as had the Lagmannsrett. that the 
accused Regis and Kehr. as distinct from the accused Latza. had not 
known before the trial that the prosecution s evidence agams Dr 
Saethre and Advokat Vislie was insufficient. It was in lhe Pr0S ^ l '° n 
opinion, immaterial for the question of the accused s gujt. whether or 

_ i_i _t. t,. n u,iarin> before the trial. It would be sufficient 
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for their conviction if they acquired such knowledge before they de¬ 
livered their judgment : 

Subsidiarily the Prosecution maintained that in any case the punishment 
inflicted on the accused I at/a was too lenient and proposed that the death 
sentence be applied. 

The Prosecution's appeal concluded with primarily maintaining that the 
judgment and the findings of the Lagmannsrett should be quashed in respect 
of all three accused and a re-trial be ordered. In case the judgment and the 
findings of the Lagmannsrett should be upheld by the Supreme Court, the 
Prosecution subsidiarily asked that the death sentence should be imposed on 
the accused Latza. 

(ii) The Appeal by the Accused Latza 

The accused Latza filed an appeal on his own behalf with the Supreme 
Court against the sentence of the Lagmannsrett. His appeal was based on 
the follow ing grounds: 

(1) that as the Lagmannsrett had found that the Slandgericht in the 
prevailing circumstances must be regarded as legal and in accordance 
with international law. there could only be the question whether Article 
110 of the Norwegian Civil Criminal Code could be applied, and if so 
that would exclude the application of Article 233 of the said Criminal 
Code ; 

(2) that even if Article 233 was found to be applicable concurrently 
with Article 110, his acts as a judge had to be examined in the light of 
German national law, which in this case had to be given preference to 
international law. In any case his ignorance of the true legal position 
should be regarded as excusable ; 

(3) that there were no provisions of the laws and customs of war which 
fixed the minimum demands for legal procedure, neither were there any 
defined provisions of international law as to which acts could be 
declared punishable by an occupation power : 

(4) that even if Article 233 of the Civil Criminal Code wereapplicable 
in the case, the reasons given by the Lagmannsrett as to his personal 
guilt were insufficient and conflicting : 

(5) that in any case the punishment decided upon was loo severe in 
view of the mitigating circumstances referred to by the Lagmannsrett. 

9. JUDGMENT OL THE SUPREME COURT, DELIVERED ON I6TH SEPTEMBER, 1947 

Judge Schei. the first judge of the Supreme Court to give his comments 
on the appeal, first dealt with the more general objections raised by the 
Prosecution and the accused Latza against the judgment delivered by the 
Lagmannsrett. 

Judge Schei pointed out that the accused Latza had maintained under 
point three of his appeal that the acts for which he had been convicted, did 
not constitute a war crime which could be regarded as covered by Article I 
of the Norwegian Law No. 14 of 13th December, 1946. The accused Latza 
had argued that there existed no such provisions of the laws and customs of 
war which stipulated the minimum demands as regards court procedure ; 
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neither did there exist any provisions of international law as to which acts 
could be declared punishable by an occupation power. In any case, such 
provisions would, in Latza’s opinion, have to recede in favour of national 
(German) law. The accused maintained that German procedural and 
Mibslantive law was binding for the members of the Slandgericht and he 
could thus not be convicted or punished unless he had violated German 
national law at the same time. 

Judge Schei found that these points of the accused's appeal were obviously 
untenable. The fact that a war crime had been committed by an enemy 
citizen in his capacity as judge, obviously did not mean that such a crime 
was beyond the scope of the Norwegian law' on the punishment of foreign 
war criminals. Even though it vvas often difficult to decide what was lawful 
according to international law and what was not. there was, in Judge Schei’s 
opinion, no doubt that international law laid down certain minimum demands 
which were to be regarded as binding for the administration of justice of an 
occupying power. These minimum demands comprised among other things 
that an accused person could not be sentenced without a fair trial and 
without being given the opportunity to defend himself and present counter 
evidence. If a German court based a death sentence on manifestly in¬ 
sufficient evidence, as in the case at issue, where the accused Latza had been 
aware of the inadequacy of the evidence, it was, in Judge Schei’s opinion, 
clearly at variance with basic principles of justice as expressed in the Preamble 
to the Hague Convention No. IV of 1907. Once international law acknow¬ 
ledged certain basic regulations as inviolable, these regulations must be 
adhered to irrespective of whether or not they were disregarded by national 
law. 


Judge Schei then turned to point I of the Prosecution s appeal, where it 
was maintained that the reasons for the verdict given by the Lagmannsrett 
were insufficient insofar as it had failed to express clearly whether the 
Standgericht trials had in themselves been intended to be lawtul trials despite 
its inadequacy or whether they had only been intended to serve as camouflage 
for reprisals and thus exceeding the limits of criminal law. He did not 
find it necessary to go into that question in detail. The decisive point was. 
in Judge Schei’s opinion, whether the trials before the Slandgericht had 
fulfilled those minimum demands which had to be regarded as indispensable 
for a proper trial, primarily whether the Standgericht as an independent 
and impartial tribunal had reached its decisions after a thorough investigation 
of the guilt of the accused, or whether the outcome had been determined 
beforehand by directives given to the court. Judge Schei agreed wit t e 
Prosecution that the Lagmannsrett had not sufficiently clearly expresse 
what conclusion they had reached on that important point. 

Judge Schei pointed out that on the one hand the Lagmannsrett had stated 
{a) that the accused Latza during the discussions at Skaugum must 
undoubtedly have been aware of the fact that the whole lega mac men 
was in reality an arrangement for effecting reprisals on t e assumption 
that those brought before the Standgericht should be sentenced to death. 

(b) that the accused Latza had been fully aware that the persons, 
who were to appear before the Standgericht, were the so-called intel¬ 
lectual leaders, who had been arrested immediately pnor to the opening 
of the trial ; 
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(<•) that the accused Latza had been fully aware that the evidence 
which the German prosecutor before the Standgericht, Weiner, was 
going to submit, could not possibly be regarded as sufficient ; 

(t/) that the accused Regis and Kehr, who had not taken part in the 
meeting at Skaugum. had been informed by Fehlis before the opening 
of the proceedings, of the measures decided upon by Terboven in 
connection with the liquidation of General Martinsen ; and 

(e) that the Standgericht had been set up as a counter measure against 
the constantly increasing acts of sabotage and liquidations carried out 
by the Norwegian home front. 

These statements by the Lagmannsrett had left Judge Schei with the 
impression that the Lagmannsrett might have been of the opinion that the 
Standgericht in reality had had no choice in the outcome of the trials and 
consequent!) that it would have been of minor importance to what extent 
the question of the guilt of those brought before the Standgericht could be 
sustained. That impression had been strengthened by what the Lagmann¬ 
srett had said in connection with the procedure of the Standgericht. Thus 
the Lagmannsrett had held that the Standgericht had disregarded the basic- 
rights for the safeguarding of the accused when accepting as evidence indirect 
information presented by the prosecutor whose assertion that the witnesses 
concerned could not appear in person, was obviously untenable, and that 
the Standgericht had sentenced at least Dr. Saelhre and Advokat Vislie to 
death on obviously insufficient evidence and for acts which could not be 
punished according to international law. 

On the other hand. Judge Schei pointed out, the reasons given by the 
Lagmannsrett contained statements, which, in his opinion, were contra¬ 
dictory to those mentioned above. Thus the Lagmannsrett had described 
as less pertinent the account given in the Indictment that the setting up of 
the Standgericht had been a direct result of the various acts of sabotage 
which had culminated in the liquidation of General Martinsen. The Lag¬ 
mannsrett had further stated that the aim of the Standgericht had been to 
effect reprisals and that it had felt satisfied that the judges of the Standgericht. 
when beginning the proceedings, were determined to impose severe penalties 
intended to have a general preventative effect. By making these state¬ 
ments, the Lagmannsrett had. in Judge Schei's opinion, intended to make it 
clear that even though the acts of sabotage and the liquidation of General 
Martinsen had constituted the immediate cause for the setting up of the 
Standgericht. it was not justifiable to draw further conclusions to the effect 
that the trial had not been intended to be a proper trial. The argument 
that the judges of the Standgericht had made up their minds beforehand to 
impose heavy penalties intended to have a preventative effect, could, in Judge 
Schei s opinion, only be understood to mean that the Lagmannsrett had 
assumed that the meting out of the punishment had been within the power 
of the court. The acquittal by the Lagmannsrett of the accused of having 
acted against their better knowledge (Article 110) seemed likewise, in Judge 
Schei s opinion, to indicate that the Lagmannsrett had assumed that the 
trials before the Standgericht had been real ones. This view', however, 
could, Judge Schei pointed out, not be reconciled with what could be ex¬ 
tracted from the other statements by the Lagmannsrett quoted above. That 
impression of obscurity, which the reasons given by the Lagmannsrett had 
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left on such an important issue, would, in Judge Schei's opinion, be sufficient 
to lead to the quashing of the entire judgment and findings of the Lagmann¬ 
srett. 

Judge Schei then turned to points of the appeal which were of a more 
specific nature and w'hich were primarily concerned with the application 
of law. 

He mentioned that the accused Latza in point I of his appeal had main¬ 
tained that the Lagmannsrett had misinterpreted the law when finding that 
both Article 110 and Article 233 of the Civil Criminal Code could be applied 
cumulatively. In the accused Latza’s opinion, only Article 110 was applic¬ 
able. and the application of that provision would, in hi-, view, exclude the 
application of Article 233. Judge Schei could not accept this view. Ik- 
pointed out that Article 110 of the Civil Criminal Code contained no pro¬ 
vision as to murder. It stipulated the punishment for a judge, a member 
of the jury or a juridical surveyor having acted against their better judgment 
without making it a condition for defendant's guilt that the act should result 
in harmful consequences. When paragraph three of that provision allows 
for an increase of punishment, e.g.. if a death sentence has been executed as 
a consequence of the unlawful act, it was only to be regarded as a directive 
as to the measurement of punishment as distinct from the question of guilt. 
That particular provision was. Judge Schei pointed out. applicable even 
though the execution of the death sentence was not contemplated or intended, 
as distinct from Article 233 where it is a condition that the defendant had 
such knowledge or intention. Thus, as the crime and the factual and 
mental prerequisites described in Article 233 were incongruous with the 
crime described in and the qualifications required by Article 110. the Lag¬ 
mannsrett had, in Judge Schei’s opinion, rightly assumed that it was possible 
to apply both provisions cumulatively. 

Judge Schei then drew attention to point 3 in the Prosecution's appeal 
where it was claimed that the acquittal of the accused in respect of Article 110 
was the result of an erroneous interpretation of law and that the reasons 
given by the Lagmannsrett on that point were insufficient and inconsistent. 
Judge Schei agreed with the Prosecution on that point and drewlhe Court s 
attention to the fact that the Lagmannsrett on the one hand had found that 
it had not been possible to prove that any ol the accused acted against their 
better judgment in their capacity as judges. On the other ran . w ien con 
sidering the accused's responsibility for the death of Dr. Suet irv an c vo a 
Vislie, the Lagmannsrett had hesitated to sustain that the accused Regis and 
Kehr had been fully aware of the fact that they had. contrary to law, con¬ 
tributed to the murder of these two persons. According to rJc e . 
however. Judge Schei pointed out. it was not materia ^ e c 
accused understood that they by their acts would cause t e ea 
person concerned. 

As to the accused Latza. Judge Schei pointed out that the LagnMnnsrett 
had found that the accused had acted intentionally in the case of Dr. Saeth 
and Advokat Vislie. The Lagmannsrett had stated that lhe . 

was fully aware that the evidence submitted could not poxxi y c^ eg. 
as sufficient and that he had known that the whole legal machinery was m 
reality a measure for effecting reprisals with the presupposition that those 
brought before the Standericht should not escape being sui enc i 
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The Lagmannsrett had failed. Judge Schei pointed out, to indicate which 
of the prerequisites for the conviction of the accused according to Article 
110 had been absent in those circumstances. 

Considering the inadequacy and inconsistence of the Lagmannsrett’s 
altitude on that point. Judge Schei agreed with the Prosecution that the 
acquittal of all three accused for violation of Article 110 must be quashed. 

Judge Schei then went on to say that the same wrong interpretation of law, 
which the Lagmannsrett seemed to have applied as regards the mental 
requirements laid down by Article 110, also applied to the acquittal of the 
accused Regis and Kehr as far as the charge for violating Article 233 was 
concerned. According to the latter provision it was immaterial, contrary 
to what the Lagmannsrett seemed to have presupposed, whether the accused 
had been fully cognisant that they unlawfully contributed to the murder. 
They might have acted intentionally even though they had not been aware 
of their acts having been unlawful, cf. Article 57 of the Civil Criminal Code 
(concerning the effect of a misconception of law). 

As to point 6 of the Prosecution's appeal, Judge Schei agreed that the 
accused's ignorance as to the legality of Article 3 of the Verordnung of 12th 
October. 1942, in relation to international law, must be regarded as a mis¬ 
conception of law, cf. Article 57 of the Civil Criminal Code. He did not 
find it necessary to elaborate on that point as he considered that the Judgment 
of the Lagmannsrett, in view of what he had stated above, would have to 
be quashed in its entirety. 

In conclusion Judge Schei said that he did not find it necessary to deal 
with the remaining points of the appeals and voted for the quashing of the 
judgment and the findings of the Lagmannsrett on the basis of the arguments 
already presented by him. 

The remaining judges of the Supreme Court. Holmboe, Berger. Jensen. 
Hckhoff. Evensen, Fougner. Johannessen and Stang supported the vote. 
Judges Holmboe, Berger and Jensen, however, in supporting the vote ex¬ 
pressed a dissenting view on some minor points touched by Judge Schei. 

10. DECISION OF THE SUPREME COURT 

By decision of the Supreme Court pronounced on the 16th September. 
1947. the trial, verdict and sentence of the Lagmannsrett were quashed. 

11. RE-TRIAL BY THE flDSIVATING LAGMANNSRETT 

A re-trial by the Lagmannsrett composed of different judges was insti¬ 
tuted as a consequence of the decision of the Supreme Court to quash the 
proceedings and sentence of the previous trial. 

12. ADDITIONAL EVIDENCE DURING THE RE-TRIAL 

During the re-trial the same witnesses were heard and in addition to the 
existing documentary evidence, additional evidence was submitted. As the 
tactual evidence has been fully reported above under heading 5, it is only 
necessary here to deal with new facts and aspects which emerged during the 
re-trial. 


The Prosecution did not succeed in proving that the three accused, con¬ 
trary to what the accused had maintained themselves, had been aware that 
Dr. Saethre. Advokat Vislie. Advokat Gjerdrum and Sundby had been 
arrested on the very day of the trial before the Standgericht. 

Neither did the Prosecution succeed in proving that the accused Latza, 
as maintained by the Prosecution, had had a talk with the German Prose¬ 
cutor, Weiner, before the trial, on the evidence which the Prosecutor proposed 
to submit or that the accused Lat/a had gone into the evidence thoroughly 
before the trial started. 

13. SECOND JUDGMENT OF THE LAGMANNSRETT. DELIVERED ON 2()TH JANUARY, 

1948 

After reviewing the facts and evidence the Lagmannsrett turned to the 
legal issues involved. 

The Lagmannsrett held that although there were no express provisions of 
international law in force as regards court procedure to be followed by an 
occupation power, there were certain minimum demands which were 
indispensable, namely : 

(a) that the tribunal or court in question shall be an impartial one and 
not bound by directives or orders from above. 

In this connection the Lagmannsrett found that the Prosecution had not 
been able to prove that the accused had received any such directives or 
orders intended to have those accused before the Standgericht found guilty 
regardless of the evidence or to have death sentences imposed regardless of 
the degree of guilt : 

(h) that those accused before the tribunal or court in question shall be 
manifestly made acquainted with the concrete points of the charges brought 
against them. It could, however, not be regarded as essential that a written 
charge sheet be served upon the accused before the trial. 

As to the case in hand, the Lagmannsrett found that that point had been 
complied with in so far as each individual accused brought before the Stand¬ 
gericht had been made acquainted by the Standgericht of the charges brought 
against him ; 

(c) that the accused before the tribunal or court in question must be 
given opportunity to explain themselves and stale their case freely and to 
counter each and every point of the charge. 

The Lagmannsrett found that it was shown by the evidence that the 
accused before the Standgericht had been given such opportunity . 

(d) that the evidence submitted to the tribunal or court in question 
must be manifestly adequate to sustain the verdict and sentence. 

The Lagmannsrett held that the Prosecution had not succeeded in proving 
that the accused before the Standgericht were not substantially guilty of the 
acts with which they had been charged, which acts could, according to 
German criminal provisions lead to the passing of the death sentence. It 
was pointed out that the evidence submitted to the Lagmannsrett indicated 
that Dr. Saethre, Advokat Vislie. Advokat Gjerdrum and Sundby had in 
fact been active in the underground movement. Thus, it appeared that 
Advokat Gjerdrum had helped prisoners to escape : Sundby had been 
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district leader of the underground military organisation : Dr. Saethre had 
gjven financial aid to the underground movement and had sabotaged safety 
measures imposed by the Germans in order to prevent the escape of prisoners 
from the hospital, and Advokal Vislie had given economic support to the 
underground movement and had been active as a leader of his district : 

(e) that the accused before the tribunal or court in question shall be given 
opportunity to offer and submit their counter-evidence. 

As to the case in hand, the Lagmannsrett found that it had not been proved 
by the Prosecution that the accused betore the Standgericht, apart from 
Dr. Saethre. had asked for an adjournment in order to submit counter- 
evidence. It was admitted by the accused (hat Dr. Saethre had ottered to 
furnish evidence to the effect that he had conscientiously treated German 
patients in his hospital. An adjournment had, however, been found un¬ 
necessary as the Standgericht did not doubt that Dr. Saethre had fulfilled 
his duly as a medical man both to Norwegian and German patients. In 
these circumstances a refusal to adjourn the proceedings because of this 
particular point could not be considered to be contrary to the principles of 
procedural law. 

As to the question whether or not an accused before such a tribunal or 
court was, according to international law. entitled to have the assistance of 
a defence counsel, the Lagmannsrett only observed that it had not been 
proved by the Prosecution that any of the accused before the Standgericht 
had demanded the assistance of a defence counsel. 

As to the kind of evidence which might be admitted and accepted accord¬ 
ing to international law by such a tribunal or court the Lagmannsrett ruled 
that it could not be considered an indispensable principle of international 
law that the evidence submitted must necessarily be direct in the sense that 
witnesses had to appear in person before the tribunal or their names to be 
revealed. In that connection the Lagmannsrett made reference to the 
regulations issued by the Allied Occupation Authorities in Germany, 
applicable to ordinary military tribunals, according to which both oral 
evidence and affidavits may be used in evidence. In exceptional cases 
submission of evidence could even be denied, cf. Military Gazette, Germany, 
p. 15. 

The Lagmannsrett pointed out that in the case in hand the Prosecutor 
before the Standgericht, Weiner, had acted in a double capacity—both as 
prosecutor and as witness. He had, however, been cautioned by the ac¬ 
cused Latza before the opening of the proceedings as to his responsibilities 
and duties as a witness. It had further been proved that Weiner had quoted 
from witness reports which had ostensibly been submitted partly by the 
German police and partly by Norwegian denouncers, who. because of the 
confused situation and for security reasons, could not be allowed to appear 
in person. 

The Lagmannsrett then turned to the point raised by the Prosecution that 
the punishment meted out by the Standgericht was out of proportion com¬ 
pared with the crimes for which the accused before the court had been con¬ 
victed. It was pointed out by the Lagmannsrett that according to the 
provisions of the German Verordnung applied by the Standgericht, death 
sentences could be imposed for offences of the kind with which the accused 
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before the Standgericht had been charged, and the Prosecution had not 
contended during the present trial that that provision was in itself at variance 
with international law. The Prosecution had, however, maintained that in 
no case could the acts for which the accused before the Standgericht had 
been convicted lead to the passing of the death sentence. It was pointed 
out that the accused Latza had admitted that the punishment inflicted by 
the Standgericht, would probably have been more lenient in less turbulent 
times but in the prevailing circumstances, the punishment had to be severe 
if the setting up of the Standgericht were to have any meaning at all. 

The Langmannsrett maintained that the meting out of punishment was 
always a matter of discretion where the generally preventative effect had to 
be taken into consideration. If certain offences showed a tendency of grow¬ 
ing into dangerous proportions, tribunals were forced to mete out more 
harsh punishments than they would normally do. Considering what the 
situation must have looked like to the accused Lat/a, Regis and Kehr at 
that time, the Lagmannsrett could not find that the passing of the death 
sentences for those crimes allegedly committed and proved before the 
Standgericht could be regarded as a miscarriage of justice. 

The Lagmannsrett then went on to discuss the point raised by the defence 
that, even if the procedure before the Standgericht had to be considered as 
being at variance with the requirements of international law, the accused 
must be acquitted because the procedural and substantive law applied by 
the Standgericht was in compliance with German national law. and in their 
submission, national law had priority over international law. 

The Lagmannsrett ruled that even on the assumption that in normal 
circumstances international law had to recede in favour of national law, the 
situation was clearly different when it came to the application of that national 
law on citizens of an occupied territory, who were in all circumstances 
entitled to the benefit of the rights accorded to them by international law. 
The Lagmannsrett had. however, no doubt that the accused themselves had 
believed that the national law was alw'ays binding and, therefore, they were 
considered to have acted under a misapprehension of law which in the 
circumstances then prevailing, must be regarded as excusable. 

As the Lagmannsrett had found that neither the procedure nor the meting 
out of the punishment by the Standgericht in respect of Dr. Saethre, Advokal 
Vislie. Advokat Gjerdrum and Sundby could be regarded as a violation of 
international law, they were acquitted on this Count. 

The Lagmannsrett then discussed whether the Standgericht's trial of the 
fifth person referred to in the Indictment, Aage Marlinsen. constituted a 
violation of international law. Attention was drawn to the fact that the 
Prosecution had maintained that Article 3 of the German Verordnung of 
12th October, 1942 (previously quoted), according to which Aage Martinsen 
had been convicted, was in itself at variance with international law. The 
Lagmannsrett pointed out that there were different and contradictory 
opinions among legal experts as to whether a provision of that character 
was at variance with international law. The Lagmannsrett observed that 
international law did not contain any express provisions on that particular 
question. Reference was made to the fact that the British during the Boer 
War had introduced regulations declaring punishable the failure to denounce 
10 ihe British authorities people who they knew were in illegal possession of 
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arms. Reference was also made to the fact that in Article 3 of the Regula¬ 
tions issued by the British Occupation Authorities in Germany, it was 
considered lawful to sentence to death people for not denouncing con¬ 
templated attacks which could endanger the Allied armed forces. The 
Lagmannsrett ruled that in these circumstances Article 3 of the said German 
Verordnung could hardly be regarded as a violation of international law. 
Furthermore, even on the assumption that that provision was at variance 
with international law, the accused had acted under an excusable mis¬ 
conception of law which must lead to their acquittal on this Count. The 
Lagmannsrett felt satisfied that Aage Martinsen had admitted to the know¬ 
ledge of the intended acts of sabotage in question and that he had expressed 
his sympathy with them. When sentencing Martinsen to death, the Stand- 
gericht had taken into consideration his duties as a member of the indigenous 
police force, in which capacity he was under a special obligation to inform 
the authorities of any acts of sabotage. The Lagmannsrett held that in 
these circumstances the passing of the death sentence on Martinsen could 
not be regarded as disproportionate. 

One of the lay judges of the Lagmannsrett was of the opinion that all 
three accused must be regarded guilty on both counts in so far as the passing 
of the death sentences for the acts in question could not be justified and in 
that they had passed the death sentences against their better judgment 
although they had acted under duress. He accordingly voted for their 
conviction and for the imposing of a term of imprisonment. 

14. VERDICT OF THE LAOMANNSRtTT. PRONOUNCED ON 20TH JANUARY, 194k 

All three accused were found not guilty and acquitted. 

15. THE PROSECUTION’S SECOND APPEAL TO THE SUPREME COURT 

The Prosecution once more filed an appeal with the Supreme Court 
• against the judgment and verdicts of the Lagmannsrett. The Prosecution’s 
appeal reads in pertinent parts as follows : 

" I. In its judgment the Lagmannsrett states, inter alia : 

“ u has not been established by the Prosecution that the accused ” 
(before the Standgericht) " were not on the whole guilty of the acts 
for which they were convicted, which acts could, according to the 
German provisions then in force, lead to the passing of the death 
sentence. The evidence also seems to indicate that they had been 
active members of the underground movement. As to Gjerdrum it 
must be regarded as proved that he, in collaboration with von Edelstam, 
had been active in helping people to escape from the country. As to 
Sundby it has been proved that he was a detachment leader of the 
underground Military Organisation and had been engaged in com¬ 
prehensive patriotic activities. As to Saethre it ha.> been proved that 
he had supported the underground movement, and he had, during the 
trial before the Standgericht, partly admitted that he had impeded the 
security measures imposed by the police. Vislie had admitted before 
the Standgericht that he had given financial support to teachers and the 
clergy. The Prosecution has not proved that his financial support had 
been confined to these circles and the Standgericht had based its decision 
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on the assumption that his support had had a wider scope. There could 

be no doubt that Vislie had been an active member of the underground 

movement and was known to be so on the place where he lived." 

" These arguments,” the appeal went on, “ were based on a wrong tnter- 
pretation of international law insofar as : 

(а) The arguments seem to be based on the assumption that it is 
sufficient for a conviction according to international law that the accused 
have on the whole been guilty of acts which, according to the German 
provisions then in force, could lead to the passing of the death sentence 
That is not true as those provisions cannot be applied to persons who had 
themselves opposed or helped others to oppose or escape persecution which 
had been instigated by the occupation power in violation of international 
law. 

It appears from the judgment that Vislie at any rate had been convicted 
for such acts as financial support to teachers and the clergy. The fight of 
the teachers and the clergy was a fight against the persecution instigated by 
the occupying power in violation of international law. The same applies 
to Gjerdrum who had been convicted among others for having hidden 
students. The students had to flee in order to escape a persecution instigated 
against them by the occupation power at variance with international law. 
Insofar as Gjerdrum had helped students, his activities could not be regarded 
as an offence according to international law. 

(б) The arguments seem to be based on the assumption that it is 
sufficient for a conviction according to international law that the accused 
had committed certain punishable acts, irrespective of whether they had 
actually been charged with those particular acts before the Standgericht. 
Such an assumption is wrong, as it must be deemed to be a minimum require¬ 
ment that the charges be made known to the accused at the trial. 

In any case it did not appear clearly from the parts of the judgment 
quoted above, whether the Lagmannsrett had based its findings on the 
correct interpretation of law as indicated above under (a) and (/»). It must, 
therefore, be considered to be a mistake in the application of procedural 
law that the Lagmannsrett did not go further into these rules of substantive 
law. As regards Saethre and Gjerdrum. evidence had been submitted to 
the Lagmannsrett which showed that they had been sentenced by the Stand¬ 
gericht for acts which the occupation power was not allowed by international 
law to declare punishable, namely, in the case of Saethre, for having helped 
arrested Jews, and, in the case of Gjerdrum. for having helped students to 
flee the country, after the instigation of the persecutions against them. It 
is alleged to be a mistake in the application of procedural law that the 
Lagmannsrett failed to go further into the question as to whether or not 
Saethre and Gjerdrum could legally have been convicted for such acts. In 
the case of Vislie the judgment stated that ‘ He had given financial support 
to teachers and the clergy.’ It is alleged to be a mistake in the application 
of procedural law that the Lagmannsrett failed to go further into the question 
as to whether or not Vislie could legally have been sentenced for such acts. 

“ H. The Prosecution maintains that during a trial before the courts of 
the occupying power oral information given to the German Security Police, 
or written reports submitted by agents or Germans, or depositions from 

f2 
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other persons who have been interrogated, may not be admitted as evidence 
unless the accused are permitted to peruse such evidence in its entirety. 
Extracts from such reports or indirect oral information should not be 
admitted as evidence. Information which did not reveal its source may in 
no case serve as a basis for conviction according to the principles of a fair 
trial. Even on the assumption that indirect evidence may be admitted, it 
must be regarded to be a minimum demand that the court and the accused 
shall have access to such evidence in the form in which it appears before the 
Prosecution. It must be considered an essential demand that the courts of 
the occupying power have the opportunity to scrutinise and sift and in¬ 
dependently adjudge the evidence presented. A different conception of law 
would be contrary to the principles of international law as expressed in the 
Introduction to the Hague Convention No. IV of 1907. 

“ In the Judgment of the Lagmannsrett the following appears : 

“ * Weiner acted in a double capacity during the trial. He had 
obtained his information partly from German investigators, who. 
because of the unruly situation after the liquidation of the Chief of 
Police, Martinsen, were busy in their fields of work, partly from Nor¬ 
wegian agents. For security reasons the Prosecutor was prevented 
from letting the latter witnesses appear in person, but he had referred 
to the reports in his possession and quoted from them. Accused No. I 
|Latza] had reminded Weiner of his responsibilities as a police officer 
and according to his oath of office, and it has been stated that Weiner, 
in pleading the Prosecution's case, had given the impression of clearness 
and conviction. The Court | i.e., the Lagmannsrett] cannot regard it 
an indispensable principle that the evidence, in order to meet with the 
requirements of international law in respect of court procedure, must 
be direct, and that the decision of the court cannot be based on reports 
and the like. For ordinary courts-martial such as the Allies had set 
up in occupied Germany it had thus been laid down that both oral and 
written evidence may be used. In exceptional cases submission of 
evidence may, for security reasons, be denied (Military Government 
Gazette, Germany, p. 15).' 

" The way in which the Lagmannsrett had expressed itself on these points 
seems to indicate that it has based its arguments on a wrong conception 
of law. 

“ In any case does it not appear as clearly as one could have wished from 
the reasons given by the Lagmannsrett on what interpretation of law it had 
based its arguments on this particular point. This constituted a mistake in 
the application of procedural law. It is in particular alleged to be a mistake 
in the application of procedural law that the Lagmannsrett has failed to go 
further into the question under what circumstances and in w r hat way such 
indirect evidence could legally have been admitted and accepted in the case 
in hand. 

“ III. In the case of Aage Martinsen the Lagmannsrett has based its 
decision on the assumption that the provision contained in Article 3 of the 
Reichskommissar’s Verordnung of 12th October, 1942, is in accordance with 
the laws and customs of war. This is considered to be wrong and in¬ 
consistent with the basic principles of human justice as accepted by all 
civilised nations and as expressed in the preamble to the Hague Convention 
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No. IV of 1907, as well as with the principles laid down in Articles 23 i.f., 
44. 45 and 46 of the Regulations regarding land warfare. Of particular 
importance is Article 44 which reads : 

A belligerent is forbidden to compel the inhabitants of territory 
occupied by it to furnish information about the army of the other 
belligerent, or about its means of defence.” 

“ In pronouncing the decision of the Supreme Court in the case against 
Gerhard Flesch,(>) the first Judge to give his reasons held, with the support 
of the remaining Judges, that the fight of the underground home forces was 
in accordance with international law. It may be concluded from this that 
lhe information demanded from Aage Martinsen concerned measures of 
defence, which were legal according to international law as laid down by 
Article 44. The argument of the Lagmannsrett that the legality according 
to international law of such a provision [i.e.. Article 3 of the above-mentioned 
Verordnung] was disputable, is considered to be wrong. The fact that 
Nimilar provisions were in force in Germany at present, could not be con¬ 
sidered decisive, as Germany was no longer a belligerent country. 

“ It is in any case considered to be a mistake in the application of pro¬ 
cedural law that the Lagmannsrett failed to discuss the importance and 
hearing of the rules of international law referred to above. 

“ IV. The Prosecution maintains that a possible misconception of law 
on the part of the judges f/.e., the accused] cannot be considered excusable. 
We are dealing here with principles of fundamental importance for the 
relationship between the occupation power and the citizens of the occupied 
territory, principles which in particular have a bearing upon the adminis¬ 
tration of justice by the occupation power. The Lagmannsrett's argument 
that a misconception on this point is excusable, is based on a wrong inter¬ 
pretation of law. . . . 

“ V. Subsidiarily it is submitted that the Lagmannsrett has based its 
finding on an erroneous interpretation of law when stating that the meting 
out of punishment is always a matter of discretion. Even on the assumption 
that the accused [i.e., the accused before the Standgericht] could legally be 
punished for the acts with which they had been charged, it is maintained 
that the passing of the death sentence in all five instances was so exorbitant 
as to constitute a denial of justice." 

16. ADDITIONAL DOCUMENTARY EVIDENCE BEFORE THE SUPREME COURT ON 
CERTAIN QUESTIONS OF LAW 

In order throw more light on the provisions applied and the practice 
follov cu b i'ritish Courts during the Boer War and in the British Zone of 
Occupation I.i Germany after the end of the Second World War in respect 
of failure on the part of citizens of the occupied territory to report to the 
occupation authorities on contemplated acts of sabotage, etc., referred to by 
the Lagmannsrett, the following exchange of minutes took place between 
the former Norwegian Representative to the United Nations War Crimes 
Commission, and the British Authorities concerned on the request of the 
acting prosecutor. The minutes issued by these British Authorities were 


f) See Volume V. pp. It 1-120. 
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admitted in evidence by the Supreme Court. The minutes exchanged are in 
pertinent parts quoted below under (a) and (&).(') 

(a) Exchange of Minnies relating to Regulations and Practice during the 
Boer War 

Letter of 27th July, 1948, from the former Norwegian Representative on 
the United Nations War Crimes Commission to the Under-Secretary of 
State, British War Office : 

"... It is alleged by the Prosecution that the three defendants in 
their capacity as preddent and members respectively of a Standgericht 
in Oslo, at the beginning of 1945, had committed war crimes in that 
they unlawfully and at variance with the recognised principles of inter¬ 
national law had, through denial of a fair trial and miscarriage of justice, 
caused the death of a number of Norwegian citizens. Among the 
victims was one young Norwegian police constable who was sentenced 
to death and executed because he had failed to denounce his two 
brothers-in-law. who he knew were guilty of certain acts of sabotage 
directed against the German interests in Norway, and who were also 
sentenced to death by the Standgericht at the same trial. 

“ In finding the defendants * Not Guilty' on this latter point, the 
Trial Court (Eidsivaling Lagmannsrett) made reference to the fact that 
the British Authorities during the Boer War had introduced regulations 
providing for the death penalty for a similar conduct (i.e., failure to 
report or denounce certain criminal activities endangering the security 
of the British Forces). The British Regulations referred to seem to 
have been the Martial Law Regulations of 1901, as amended in 1902. 
They are cited by Spaight : ‘War Rights on Land,’ p. 341, Section 1, 
para. 2, which reads as follows : ‘ Persons knowing of other persons 
being in possession of arms, etc., were liable to punishment for not 
informing the military authorities.’ Article 25 reads: ‘ Persons failing 
to report the presence of the enemy or giving the enemy information, 
money, food, etc., are to be punished.’ 

“ The Prosecution is very anxious to be informed whether or not these 
provisions were ever actually applied by the British Courts-Martial 
during the Boer War, and if so. whether or not the death sentence was 
ever passed and executed as a result of proceedings pursuant to such 
charges. If death sentences have been passed, the Prosecution would 
appreciate it very much if it could be informed of particulars of any 
such cases.” 

Letter dated 17th August, 1948, from the Judge Advocate General’s Office 
to the Norwegian Representative on the United Nations War Crimes 
Commission : 

‘ Your minute addressed to the Under-Secretary of State dated 27th 
July, 1948, has been passed to us for reply, and it is hoped that the 
following information may be of assistance to you and the Supreme 
Court of Norway. 

(') It is considered to be of importance to report this evidence because it throws light 

!^ C u q i!f tion w b e, her or not a provision like Article 3 of the German Verordnung 
of Uih October. 1942. according to which a citizen of an occupied territory may be 
sentenced—even to death—for failure to denounce his compatriots to the occupying 
authorities, is valid according to international law. 
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“ 1. This office has had made available to it the official papers relating 
to the administration of martial law in South Africa, which have been 
procured from the War Office library. From an explanatory memo¬ 
randum in these papers it appears that ‘ the invasion of Natal and Cape 
Colony by Boer Forces of the Transvaal and Orange Free Slate neces¬ 
sitated the proclamation of martial law in the districts invaded.’ The 
first Army Order on the subject of martial law in these areas was pub¬ 
lished on 7th December, 1899, and this order indicated that a 
memorandum on the subject of the rules for the administration of 
martial law was being issued to all concerned. By January, 1900, 14 
cases only appear to have been tried by military courts, the most severe 
sentence being imposed being one of five years for high treason and 
rebellion by aiding and abetting the enemy in the destruction of a 
river railway bridge. 

“2. On the 1st May, 1901, the General Officer Commanding Cape 
Colony District distributed a pamphlet dealing with martial law and 
its administration, and set out the actual martial law regulations. This 
pamphlet indicated that the persons to w hom the proclamation of martial 
law was applicable were all persons within the proclaimed areas who 
were not subject to military law. Certain offences became triable by 
military court, e.g. :—’ Being actively in arms against His Majesty or 
inciting others to take up arms against His Majesty, or actively assisting 
or aiding the enemy, or by committing any other act by which the safety 
of His Majesty’s Forces or subjects is endangered.' 

“ 3. Breaches of the martial law regulations, except those which 
rendered the offender liable to trial by military court, were dealt with 
summarily by an officer or magistrate, who could impose a maximum 
of a £10 fine or imprisonment for 30 days. 

“ 4. By Regulation 3 of the martial law regulations it was provided 
as follows : “ Any one knowing of the fact of any person or persons 
having in their possession custody or control or on property occupied 
by them any firearms, ammunition, dynamite or other explosives as 
above (the person in possession, etc., not having reported the fact and 
not holding the required permit) is liable to prosecution if he or she 
does not inform the nearest military authority of the fact as soon as 
possible.’ 

“ By Regulation 28 of the same regulations is provided (a) ’ In regard 
to all offences under martial law regulations the officer or magistrate 
holding the preliminary investigation shall have jurisdiction and may 
impose penalties not exceeding £10 fine or 30 days imprisonment or 
one or other of such punishments, (b) For any offence which may e 
dealt with by a military court the offender will be liable to death, penal 
servitude, imprisonment or fine.’ 

“ 5. These regulations were published in the district of the Cape 
Ports on the 17th October, 1901, in an unaltered form. It will 
therefore be seen that the offence of failing to denounce a person tor 
illicitly holding ammunition were not of the class of offences tria e y 
a military court but summarily. 

“ 6. This office has also scrutinised the official statistics of cases 
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tried before military courts under these regulations and no case is 
shown in respect of the regulation in question for the simple reason 
that it was not triable before a military court. It therefore follows 
that the maximum penalty that could have been imposed, if it was ever 
imposed for such an offence, was a 110 tine or 30 days' imprisonment. 

“ 7. From a scrutiny of the cases in Cape Colony in which the death 
sentence was imposed, it appears that the classes of offences were high 
treason, murder and robbery, arson and marauding, etc. 

“ 8. An analogous offence of a negative nature, such as neglecting 
to give information to the military authorities attracted a fine of £25 
according to the case records and further negative offences such as 
failing to report and withholding information of the presence of the 
enemy attracted a penalty of 18 months’ hard labour. It will be 
appreciated that these offences were in respect of omissions that are not 
of the same class as failing to denounce a third person who is in 
possession of ammunition. 

" 9. In conclusion, it may therefore be said that an offence under the 
regulation in question would not appear to have been triable before a 
military court at all. or if it was so triable, then it appears from the 
records that it was not so tried in fact." 

Letter dated 3rd September, 1948, from the former Norwegian Repre¬ 
sentative on the United Nations War Crimes Commission to the Judge 
Advocate General : 

"... The Prosecutor stales in his letter [in which he acknowledged 
receipt of the letter quoted above] that on the basis of the information 
you have given, it now seems clear that the British, during the Boer 
War, regarded themselves justified according to international law to 
punish the population of South Africa for not imparting information 
to the British about the whereabouts of the Boer Forces. He 
agrees on the whole with the view expressed ..... that delicts of 
the nature referred to above do not come into exactly the same 
category of delicti per ommisionem as that of not denouncing a person 
for being in possession of arms or ammunition. The difference here, 
he maintains, is, however, probably of a rather quantitative than 
qualitative nature, if such an expression can at all be used in this con¬ 
nection. The Prosecution expects the Defence to make the objection 
that, considering the development in modern partisan warfare, two or 
three saboteurs form in fact a hostile unit and if a person knowingly 
omits to report its whereabouts to the occupying power, he may, based 
on what has been said before, be punished for not having imparted the 
information. . . . The acting Prosecutor has asked me to approach 
you once more with the view to establishing, if possible, in what cir¬ 
cumstances the sentence of 18 months’ hard labour, referred to in your 
letter, was passed for failure to give information to the British authori¬ 
ties about the movements of enemy forces. It would be particularly 
interesting to know whether those sentenced committed the offences in 
territories where the occupation was not yet completed and where war 
operations were still going on or could still be expected to take place. 
The Prosecutor feels that the factual circumstances in these instances 
may be such as to help to explain and clarify these convictions. . . .” 
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Letter dated 8th September, 1948, from the Judge Advocate General to 
the former Norwegian Representative on the United Nations War Crimes 
Commission : 

" With reference to your minute dated 3rd September. 1948. I have 
now caused inquiries to be made in the library and records of the War 
Office in an endeavour to secure for you the further information required 
in the last paragraph of your minute now- being acknowledged. 

" 1. I have now ascertained that the War Office holds only the 
statistics of the trials for military courts under the martial law regulations 
in force during the Boer War in Cape Colony and the other provinces, 
but the actual proceedings of such trials are no longer available. It is 
therefore apparent that I am not in a position to give you details of 
the circumstances in which the offence was committed for which a 
sentence of 18 months’ hard labour was imposed for failure to give 
information to the British authorities about the movement of the 
enemy, that is, Boer forces. 

" 2. No doubt you will be the first to appreciate that there is a con¬ 
siderable difference between failure to disclose the movements of rebel 
troops in a colony where there has been a revolt and the circumstances 
which arose in Norway in your case where one Norwegian civilian failed 
to denounce his brother-in-law for being an active member of the 
Norwegian Resistance at a time when Norway was an independent 
sovereign state merely occupied by the German Military. Such was 
far from the circumstances in which the Boer War operations took 
place as a reference to any authoritative work on the Boer War will 
clearly show. 

" 3. It is regretted that in this minute I can be no more specific than 
this, but I can only emphasise that many of the defendants before the 
British Military Courts were naturally British Subjects as it was a revolt 
in a British colony and an invasion of such colonies by Boer forces that 
led to the proclamations of martial law now in point." 

(/>) Exchange of Minutes relating to Regulations and Practice in the British 
Zone of Germany 

Letter dated 27th July. 1948, from the former Norwegian Representative 
on the United Nations War Crimes Commission to the Foreign Office, 
German Internal Department : 

"... It is alleged by the Prosecution that the three defendanLs" 
(in the Latza case) “ in their capacity as president and members respec¬ 
tively of a Standgericht in Oslo, in the beginning of 1945, had com¬ 
mitted war crimes in that they unlawfully and at variance with the 
recognised principles of international law had. through denial of a fair 
trial and miscarriage of justice, caused the death of a number of Nor¬ 
wegian citizens. Among the victims was one young Norwegian police 
constable who was sentenced to death and executed because he had tailed 
to denounce his two brothers-in-law who he knew were guilty of certain 
acts of sabotage directed against German interests in Norway, and who 
were also sentenced to death by the Standgericht at the same trial. 

“ In finding the defendants ‘ Not Guilty' on this latter count, the 
Trial Court (Eidsivating Lagmannsrett) made reference, and attached 
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considerable importance to the fact, that the Allied Authorities after 
ihis war, had introduced in their respective occupation zones in Germany 
regulations which provided for the punishment of persons failing to 
report to the occupation authorities certain subversive actions, cf. 
Military Gazette, Ordinance No. 1, of 16th August, 1945, Art. 39. 

" The Prosecution is, of course, aware of the fact that the legal status 
according to international law of occupied Germany and the powers of 
the Occupying Authorities differ substantially from those appertaining 
to territory provisionally occupied by an enemy whilst the war is still 
going on. Nevertheless, the Prosecution considers it to be of great 
importance to the outcome of the pending trial to be informed whether 
or not death sentences have been passed and executed according to these 
provisions for delicti per ommissionem and if so. to be informed of 
particulars of any such cases. . . .” 

Letter dated 4th August, 1948, from Foreign Office, German Internal 
Department, to the former Norwegian Representative on the United 
Nations War Crimes Commission : 

“ 1 am answering your letter of 27th July about prosecution for 
failure to inform occupying powers of acts of sabotage. There are two 
main points I should make : 

(1) That Section 39 of Ordinance No. 1 falls under Article II of 

the Ordinance, that is to say offences punishable by such penalty 

other than death as a Military Government or Court may impose. 

(2) That the actual wording of the Section is ‘ aiding, or failing to 

report any person known to be wanted by the Allied Forces.’ 

“ You will see from (1) above that there is no question of any execu¬ 
tions having taken place. I am advised that the words * known to be 
wanted ' imply that some notice must have been given by the Allied 
Force of their desire to apprehend the wanted man, and that failure to 
denounce a saboteur could not be included under this article. 

” I* may be of interest to you to know that Germans have been 
prosecuted for denouncing their fellow Germans to the Nazis, and that 
the Allies therefore discourage rather than encourage denunciations. 

If you would like to know the number of convictions of Germans 
under Article II Section 39 of Ordinance 1,1 will gladly inquire. . . 

Letter dated 16th August, 1948, from Foreign Office, German Internal 
Department to the former Norwegian Representative on the United Nations 
War Crimes Commission : 

“ You will recall our telephone conversation about prosecutions for 
failure to inform occupying power of acts of sabotage. I can now let 
you have the complete information as far as is possible. 

“ First, as I said in my letter of 4th August . . . Section 39 Article II 
of Ordinance No. 1 in the British Zone of Germany does not cover such 
an offence but only failing to report any person known to be wanted by 
the Allied Forces. 

“ Secondly any offence under it is punishable to such penalty other 
than death as a Military Government Court may impose. 
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“ Finally, no prosecution or at most very few indeed have ever been 
instituted under it. I am sorry that I cannot be more precise, but it 
would take a disproportionate amount of labour to go through all our 
case records in Germany which have unfortunately not been classified 
throughout the period of occupation. During the time they have been 
classified there is no trace of any such prosecution, and inquiries amongst 
the persons concerned with prosecutions during the earlier part of the 
occupation has revealed no known case. Owing to changes in personnel. 

1 cannot say definitely that there were no such cases before the classi¬ 
fication of records, but it appears highly probable that if there were any, 
sentences were very light, since no prisoner still in custody was sentenced 
for such an offence.” 

Letter dated 14th September. 1948, from the former Norwegian Repre¬ 
sentative on the United Nations War Crimes Commission to the Foreign 
Office, German Internal Department : 

”... There is, however, another Section (3) of the same Article ” 
(i.e.. Article II of Ordinance No. 1 for the British Zone of Germany) 

“ about which the Prosecution would be grateful to have some in¬ 
formation. 

“ Section 3 reads as follows : 4 Communication of information which 
may be dangerous to the security or property of the Allied Forces or 
unauthorised possession of such information without promptly reporting 
it, and unauthorised communication by code or cypher. . . .’ 

“ According to Section 39, aiding or failing to report any person 
known to be wanted by the Allied Forces is punishable. 

** The Prosecution would be most grateful to learn whether or not 
this provision (Section 3) implies that a German citizen is under un¬ 
conditional legal obligation to impart to the Allied Occupation Authori¬ 
ties information which he more or less incidentally has gathered, pro¬ 
vided the failure to give such information is apt to endanger the security 
of the Allied Forces or their property. In other words, whether 
Section 3 has a wider scope than Section 39.” 

Letter dated 21st October, 1948, from Foreign Office, German Internal 
Department to the former Norwegian Representative on the United Nations 
War Crimes Commission : 

“I am directed by Mr. Secretary Bevin to reply to your recent 
inquiry about the interpretation of Section 3 of Military Government 
Ordinance No. 1 promulgated in the British Zone of Germany. 

44 1 am to say that Mr. Bevin would have been happier to have been 
able to quote the ruling of a Control Commission Court on the inter¬ 
pretation of this Section. After exhaustive research, however, ini the 
British Zone of Germany it has been found that no German has been 
charged under that Section as far as can be ascertained. No ontro 
Commission Court has, therefore, ruled whether any given set o acts 
constitutes an offence under that Section or not. 

44 Mr. Bevin appreciates that the Norwegian Supreme Court would 
have preferred a judicial decision in this matter. In default of one 1 
am to say that it is the opinion of Mr. Bevin's Advisers that the secon 
limb of the paragraph is the one which is relevant to the case against 
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Hans Latza <7 aI. It is true that Section 3 is in very wide terms and 
on the face of it the second limb would appear to make it possible to 
prosecute someone who, for example, overheard two other persons 
planning to carry out an act of sabotage and failed to report it. It 
would, however, be contrary to the principles of English legal inter¬ 
pretation to stretch a general provision like Section 3 and apply it to 
circumstances for which a limited and specific provision is included in 
the same Law or Ordinance. Now Section 39 of this same Ordinance 
No. I is the provision which deals with the reporting of persons—as 
opposed to information—and that provision is limited to persons 
known to be wanted by the Allied Forces. It is, therefore, very unlikely 
that a prosecution for failure to denounce could successfully be brought 
in a Control Commission Court under Section 3. . . ." 

I 1 INAL JUDGMENT (II THE SUFRFME COURT, DELIVERED ON 3RD DECEMBER. 

1948 

Judge Berger, who expressed the unanimous opinion of the Supreme 
t ourt Judges, first dealt with the Prosecution’s contention that the reasons 
given by the Lagmannsrctt were on several points not sufficient to show 
whether or not the Lagmannsrett had based its decision on the right inter- 
pi .tation of law . In his opinion this point of the appeal had to be rejected 
esause the elaborate reasons given by the Lagmannsrett were sufficient for 
t e Supreme Court to decide whether or not a correct interpretation of law 
had been applied. 

Judge Berger then turned to the Prosecution's contention that the German 
tri una in question was not a Standgericht in the proper sense of that term, 
an ( at ’ m t * 1e circumstances then prevailing, a Standgericht was not 
competent to deal with the case. Judge Berger did not find it necessary to 
go into t ns question as this point was not covered by the Indictment, 
i a* ^T re - * mac * e re f er ence to the following observations made by 
u ge et, who was the first Judge to give his opinion when the Supreme 
court delivered its previous Judgment on September 16th, 1947 : “ I do not 
in it necessary here to go into the question, raised by the Prosecution 
e ore t e Supreme Court, as to whether the Tribunal, which was set up, 
was actually a Standgericht in the proper sense of the term, and, if so, 
w et ,er a trial before a Standgericht was permissible according to inter¬ 
national law m the circumstances then prevailing and for cases of the kind 
in question, or whether the tribunal instituted was actually a special court 
svt up or a particularly speedy and efficient dealing with those cases selected 
or tria . In my opinion what is decisive is not whether the tribunal belonged 
to this or that category, but whether the procedure before the tribunal met 
wi t e minimum demands which form the prerequisites for proper court 
procee ings- in the first instance whether the tribunal as an independent 
TV™ ltS t * cc ' s ' on a ^ ter ;l f a ' r investigation of the question of guilt, or 
w et er t e outcome of the trial was predetermined by directives given to 
the tribunal. 

Judge Berger then mentioned that the Prosecution had maintained that 
e accuse Latza s subsequent conduct in connection with the confirmation 
sentences by the “ Gerichtsherr," which took place over the 
p one, showed his unfairness in dealing with the case. Judge Berger 
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did not find it necessary to deal with this point as it was covered neither 
by the Indictment nor the Appeal. 

Judge Berger observed that the Prosecution's appeal was in the first 
instance based on the assertion that the Lagmannsrett had wrongly found it 
sufficient that the accused before the Standgericht had been guilty of acts, 
which, according to German provisions then in force, could lead to the 
passing of death sentences. It was contended by the Prosecution that these 
German provisions could not be brought to bear on citizens of an occupied 
country who by their acts had only resisted persecution instituted by the 
occupation power in violation of international law. In Judge Berger's 
opinion this point of the appeal could not be accepted. He drew attention 
to the fact that Dr. Saethre. Advokat Vislie. Advokat Gjcrdrum and Director 
Sundby were, according to what the Lagmannsrett had established, sentenced 
also for having committed other acts than those enumerated in the appeal, 
namely for help rendered to the students, the teachers and the clergy—on 
a basis which was unquestionable according to international law. Judge 
Berger, therefore, did not find it necessary to elaborate upon the question to 
what extent the illegal persecution instituted by the Germans against these 
groups of persons, justified the resistance resorted to by the Norwegians. 

In this connection Judge Berger only wished to observe that it did not follow 
from the fact that the resistance movement was held to be consistent with 
international law. that its members had the benefit of the protection of 
international law. 

As to the contention that the Lagmannsrett had based its decision on the 
supposition that it was sufficient for their conviction that the accused before 
the Standgericht had been found guilty of certain punishable acts, regardless 
.if whether or not they had been formally charged with these acts before the 
Standgericht, Judee Berger observed that in his opinion it appeared clearly 
from the premises of the Lagmannsrett’s Judgment that the Lagmannsrett 
had found it proved that the accused before the Standgericht had in fact 
been served with the charges made against them. 

Judge Berger then turned to the contention made by the Prosecution that 
the procedure before the Standgericht did not constitute a fair trial. The 
Prosecution had in particular maintained that the way in w \c t e evi encc 
had been procured and submitted was illicit as the German prosecutor a 
cited reports from persons whose names had not eui reveae 1 
letting the accused make themselves acquainted win . l wt ence in 
entirety. In this connection Judge Berger observed that a senes of weighty 
objections could be made against the way in w ic t ie - an -c c 
conducted the trial. He particularly pointed out t i.it t k C1, | A ‘ 

against the accused before the Standgericht ha not e '' v counsel for 
writing beforehand, that the accused had not been assisted by a coinisel 
the defence, that the evidence presented and accepted had ^en of an 

indirect nature only, that the proceedings had ta xn a s 0[ sherr" 

of a summary character, and that the confirmation by ^ ^nebtsherr 
seemed to have been procured and prepared in a very SU P® ‘ ‘ ‘ <• 

Berger found that these shortcomings could no jusbfied by a reference 
to the fact that it was considered to be desirable for the Germans to _have 

the trial finished with as soon as possible. e t oiJS ‘ a ou bt on 
comings deserved very strong criticism and were likely to throw doubt on 
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the tenability of the trial as a whole. Judge Berger could, nevertheless, not 
find that any of these shortcomings, individually or all of them together, 
were decisive in themselves. What was above all decisive in his opinion, 
was whether there had been a fair trial before independent judges who 
delivered their judgment according to their free conviction. In this con¬ 
nection Judge Berger stressed that the Lagmannsrett had established that 
the Standgericht went through each and every charge with the accused and 
that they were given full opportunity to explain themselves. It also appeared 
from the Judgment of the Lagmannsrett that the accused before the Stand¬ 
gericht had partly admitted charges brought against them. This procedure 
might have been considered to be sufficient by the judges of the Standgericht. 

Judge Berger concluded that the question as to whether or not the trial 
before the Standgericht had been a fair one, depended in fact on circum¬ 
stances, regarding the presence of w hich the Lagmannsrett. upon the evidence 
presented, and in particular after having heard the detailed explanations given 
by the accused, had had the best possible material to judge : the Supreme 
Court was in possession of no material sufficient to set aside the Lagmanns- 
rett’s discretionary finding on this particular point. 

Judge Berger then went on to deal w : ith the Prosecution's contention 
that Article 3 of the Reichskommissar's Verordnung of October 12th. 1942, 
according to which Aage Martinsen had been sentenced to death for failure 
to denounce his two brothers-in-law for certain contemplated acts of 
sabotage, was in clear violation with international law and the Hague Con¬ 
vention No. IV of 1907. in particular Article 44 of the latter. Judge Berger 
pointed out that in his opinion neither Article 44 nor any others of the 
provisions of the Regulations of Land Warfare, referred to by the Prosecu¬ 
tion, could be directly applied in the present case. In his opinion it would 
have been more consistent with the laws of humanity and the dictates of 
public conscience to veto the imposition of punishment for a failure to 
impart to an occupation power information on the activities of a patriotic 
movement. He did not venture to claim, however, that this view had 
already been established as an unquestionable rule of international law. 
In this connection Judge Berger made reference to what had been maintained 
by the Lagmannsrett in its first Judgment delivered on 12th March, 1947. 
He also made reference to what had been maintained by Professor Castberg 
in his expert opinion submitted to the Lagmannsrett during the re-trial in 
which he said : 

The provision contained in Article 3 of the Verordnung ” (referred 
to above) for the punishment of failure to impart information regard¬ 
ing activities against the occupying power, can, in my opinion, hardly 
be justified from the point of view of international law. It seems hardly 
possible to reconcile a demand for denunciation of this kind with the 
principle laid down by Article 52 of the Hague Regulations of Land 
Warfare, which forbids the occupying power to demand from the 
population of the occupied country that they shall take part in war 
operations against their own country. In so far as imminent actions by 
regular forces, belonging to the enemy of the occupying power, is con¬ 
cerned. it is maintained by Rolin” (Alberic Rolin: ‘Le Droit Moderne 
e la Guerre, Volume 1, p. 461) “ that inhabitants of the occupied 
country cannot be punished for failure to impart the knowledge of which 
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they might have got possession. At the same lime Rolin states, however, 
that it is more doubtful whether such duty to denounce may not be 
imposed insofar as imminent acts, inconsistent with international law, 
by irregular combatants are concerned. He is himself of the opinion 
that nothing beyond passivity can be demanded from the population. 

1. for my part, agree with this view. However, the fact that this question 
has been considered to be doubtful by an author of Rolin’s authority, 
may no doubt be of importance when it comes to the reconsideration, 
in the light of criminal law, of the sentence passed by the Standgericht 
on Aage Martinsen." 

With reference to this Judge Berger held that the accused could not be 
punished for having applied the said German Verordnung in the case betore 
ihe Standgericht. 

Judge Berger finally dealt wiih the Prosecution’s contention that the 
passing of the death sentences by the Standgericht on all five persons referred 
to in the Indictment was in any case so exorbitant that it must be considered 
tantamount to a denial of justice. Judge Berger observed that he could not 
agree with the Prosecution on this point. He maintained that from the 
German point of view it must have been considered to be ol particular 
importance that severe punishment be inflicted in order to stem the Nor¬ 
wegian resistance, taking into consideration the peculiar circumstances then 
prevailing. 

Judge Berger concluded by voting for the rejection of the appeal. 

The remaining Judges of the Supreme Court : Fougner. Soelseth, Krog 
and Stang concurred with the opinion expressed by Judge Berger and 
supported the vote. 

18. FINAL DECISION BY THE SUPREME COURT 

By decision of the Supreme Court, pronounced on 3rd December, 1948, 
the judgment and findings of the Lagmannsrett was upheld and the Prose¬ 
cution’s appeal rejected. 

B. NOTES ON THE CASE 

The two questions of most importance raised in the Lalza Trial were 
(i) that of the legality under international law of the enforcement ot a 
provision punishing failure, on the part of inhabitants of occupte territory, 
to impart information to the occupying power regarding the activities ol 
other inhabitants against the occupying power : and (u) the requisites of 
a fair trial under international law. 

The Lagmannsrett, when the case first came before it. was of the opinion 
that the enforcement of a provision punishing fai ure to enou 
illegal under international law,(') but the question was left in doubt in he 
Supreme Court by Judge Berger, who apparently felt that, s.nee J 1 * 
was regarded by expert opinion as being in doubt, tc was no <. 
hold that the accused could be guilty of a war crime in that the - 
forced the German Verordnung prescribing punishment for failure 

denounce^*) ___ 

(*) See pp. 58 and 59-60 : compare pp. 69-70. 

< 3 ) See p. 83. 
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The question of the denial of a fair trial to Allied victims has already 
received attention in Volume V of these Reports, pp. 73-77. and in Volume 
VI. pp. 96-104. In the present trial, the Lagmannsrett held that it was 
evidence of the denial of a fair trial that, for instance, certain Allied 
accused before a German court were not given defence counsel and ac¬ 
quainted with the charges made, were arrested on the day of trial and were 
not able to prepare and present a defence, and were sentenced to death on 
insufficient evidence for acts w hich in any case, from the point of view of 
international law, were hardly punishable by a death sentence.*') The facts 
just described bear a strong resemblance to some of the facts which have been 
regarded by other Allied courts as constituting evidence of a fair trial, 
as set out in Volumes V and VI. 

The Supreme Court, however, while holding that proof of a fair trial was 
necessary before killings of Allied victims such as were alleged could be 
regarded as legal,*-) was content to define the concept of a fair trial in very 
broad terms. The accused person must be given an opportunity to defend 
himsell and present counter-evidence, and if a death sentence was based on 
manifestly insufficient evidence it was clearly contrary to the basic principles of 
justice as expressed in the Preamble to the Hague Convention No. IVof 1907. 
The decisive point was whether the trials before the Standgericht had ful¬ 
filled those minimum demands which were to be regarded as indispensable 
for a proper trial, primarily whether the Standgericht as an independant 
and impartial tribunal had reached its decisions after a thorough investiga¬ 
tion of the guilt of the accused, or w hether the outcome had been determined 
beforehand by directives given to the court.*") Judge Berger held that, 
even if taken all together, the following facts did not decisively prove the 
denial of a fair trial : that the charges made against the accused before 
the Standgericht had not been put down in writing beforehand, that the 
accused had not been assisted by a counsel for the defence, that the evidence 
presented and accepted had been of an indirect nature only, that the pro¬ 
ceedings had taken a short time and were of a summary character, and that 
the confirmation by the “ Gerichtsherr ” seemed to have been procured and 
prepared in a very superficial way.(') Judge Berger stressed that the Lag¬ 
mannsrett had established that the Standgericht went through each and every 
charge with the accused and that they were given full opportunity to explain 
themselves. It also appeared from the Judgment of the Lagmannsrett that 
the accused before the Standgericht had partly admitted charges brought 
against them. This procedure might have been considered to be sufficient 
by the judges of the Standgericht, and Judge Berger did not feel entitled 
to say that the Standgericht had made an illegal use of their discretionary 
powers.* 1 ) 

Ahile the Supreme Court may be thought to have taken a view of the 
denial of a fair trial which was more favourable to persons accused of such 

l't See pp. 57 and 67-8. 

<-) Sec pp. 63. SO and 82. Judge Berger .stressed (hat the important point was not 

e type ol court which conducted certain proceedings hut whether such proceedings con¬ 
stituted a lair trial : compare Vol. VI. pp. 94-6. 

(") Sec pp. 63 and 80. 

(*) Sec pp. 81-2. 

(") Sec p. 82. 
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denial than the view taken by some other authorities.! ■) its finding does serve 
jTSiSe the truth of the statement made in the notes to the 7,« /re 
rm/c) that the denial of any one of the rights enumerated on pp. 103-104 
nfVolume VI would not necessarily amount to the denial of a fatr tnal 
and the courts have had to decide in each instance whether a suificien 
h'r of the rights w hich they have regarded as forming part of the genera 
"“If u affair trial were sufficiently violated to warrant the conclusion other 
ihaf die offence of denial of a fair trial has been committed or that the 
defence plea that a killing or other injury was justified by the holding o 
previous trial has been disproved.*") 


I') See again Volumes V and VI as cited on page 84. 

<’> Vol. VI, p. 104, note ("). v , | 0 2-103. 

I") As to these two possible legal deductions see 


Ci 
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CASE No. 87 

TRIAL OF JOSEF HANGOBL 

GENERAL MILITARY COURT, DACHAU, GERMANY 
I 7th- 1 8TH OCTOBER, 1945( 1 ) 


A. OUTLINE OF THE PROCEEDINGS 

The accused was charged with a violation of the laws of war in that he 
" an enemy national, did. at or near Lamprechtshausen. Austria, on or 
about 16th November, 1944, wilfully, deliberately and wrongfully kill . . . 
a member of the United States Army, who was then unarmed and in the act 
of surrendering, by shooting hint with a rifle." 

The victim was a United States airman who had baled out of his aircraft 
and landed on Austrian territory. The accused, who was a member of an 
Austrian civilian defence formation called Gauwehrmannschaft , maintained 
that, on being told by a young girl that a flyer had baled out of a plane, he 
had set out to search for him. armed with a rifle. On finding the airman 
he called live limes in a loud voice without any appreciable pause “ Halt.” 
As he called the lifth time the flyer put either his left or right hand inside his 
jacket or coat. Thinking that he might be about to draw a gun, the accused 
shot him. According to Hangobl. the airman then turned to run away, 
but was shot at again by the accused and fell to the ground. Hangobl 
confessed that he had not seen the victim in possession of a weapon. 

Hangobl then left the scene to bring help and while he was away certain of 
his neighbours look the victim to a doctor, who sent him to a hospital after 
giving him treatment. He was then sent to a second hospital and was 
operated upon. He died after the operation because of internal bleeding. 
It was shown that the accused did not approach the neighbours referred to 
or help, and stated in C ourt that the reason for his walking in another direc¬ 
tion was that they were busy harvesting. The alleged date of the shooting, 
November 16th, 1944, was not disputed. 

The Court found the accused guilty of the charge, with the omission of 
the words and in the act of surrenderine." and sentenced him to be con¬ 
fined with hard labour for life. 

A petition for review was filed on behalf of the accused on the grounds 
that the accused was a lawful belligerent, and that he acted in self-defence. 

e Reviewing Authority reduced the sentence to one of confinement for 
ten years with hard labour. 


B. NOTES ON THE CASE 

I. THE STATUS OF THE ACCUSED 

The accused was. at the time of the shooting, a member of a civilian 
defence organisation existing in the neighbourhood or Innerfurth. Austria, 
vailed Gauwehrmannschaft. According to the accused, he *' was a farmer 


Secretariat nr' no1 °'\, a com P |ete iranscripi. which was not available to the 

rmm'urttT'uniierf ^ 
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at the time of the shooting and never was a soldier, but was a member of 
the District Defence Group at the time, but did not wear a uniform." He 
added that “ no uniform or any other object patently identifying our organ¬ 
isation emblem was ever issued to us or to the other members thereof. 

He had received orders to capture enemy fliers and hand them over to the 
police. 

It was shown that the organisation did not have any uniform or insignia. 
The unit drilled and did a little shooting practice on one Sunday a month. 

It was organised into a company and groups within the company, each of 
which had its leader. Some weapons had been issued, but they could not 
be carried publicly and after duty were stored in a weapons room. It was 
not a voluntary organisation, for the members were forced to join under the 
law. There was a standing obligation on its members to round up enemy 
fliers. On 6th November, 1944. all members of the Home Guard (Land- 
wache) and Gauwehrmannschaft were registered for the Volksturm and the 
Gauwehrmannschaft was automatically transferred into the Volksturm. but 
the individual members were not sworn into the Volksturm until IOth 
December, 1944. The Volksturm issued its equipment on 20th December, 
1944 ; consequently, the Volksturm was not fully organised until after 
16th November, 1944. 

Appearing as a witness for the Defence, a second lieutenant of the United 
States Headquarters Third Army, Judge Advocate Section, testified that he 
attended a Military Intelligence Training course at Camp Ritchie and had 
been engaged in interrogating and classifying prisoners ol war for approxi¬ 
mately one and a half years. The Gauwehrmannschaft. he said, was an old 
institution which was revived in 1939. The activities of the units varied, 
in some instances being only a Sunday outing club. Its primary purpose 
was to cope with any emergencies which might arise. Although no member 
of the Gauwehrmannschaft had been captured by the United States forces, 
the witness would have considered them prisoners of war. In his opinion, 
according to general directives, the Gauwehrmannschaft was a para-military 
organisation. He also stated that the organisation had no authorised 
distinctive emblem though some members wore S.A. brassards. In the Gau 
of Salzburg where the Gauwehrmannscahft unit involved was located, the 
Volksturm took over in the later part of November and December. 

The Prosecution maintained that the accused was not a lawful belligerent 
since he did not comply with the four requirements of Article I of the Hague 
Convention No. IV of 1907. in that he did not wear a fixed distinctive emblem 
recognisable at a distance. Therefore Hangobl could not lawfully engage 
in combatant activities. At most the accused could act in self-defence and 
even on the basis of the accused’s version of the incident, it was clear that 
he had used more force than was necessary in view of the fact that the 
victim was going away at the time the second shot was fired. 

Article I of the Hague Regulations to which the Prosecution referred, 
provides that : 

“ The laws, rights, and duties of war apply not only to the army but 
also to militia and volunteer corps fulfilling all the following conditions : 

(1) They must be commanded by a person responsible for his 
subordinates ; 

g2 
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(2) They must have a fixed distinctive sign recognisable at a 
distance; 

(3) They must carry arms openly ; and 

(4) They must conduct their operations in accordance with the 
laws and customs of war. 

In countries where militia or volunteer corps constitute the army, 
or form part of it, they are included under the denomination ‘ army 7' 

It seems possible that the Court did indeed find that the accused had 
violated the laws of war by conducting hostilities while a civilian, and. if 
so the decision is useful evidence of what constitutes the characteristics 
which would turn a civilian into a lawful belligerent. It will be noted that 
while the accused's formation may be said to have had responsible com¬ 
manders, .t was not supplied with uniforms or other recognisable insignia 
and did not carry arms openly. 

2. THE STATUS OF THI. VICTIM 

The Court must be taken to have found that the airman had not been 
s , " '° M have been m lhe acl « r surrendering at the lime of shooting. It 
would follow that he was not at that moment protected by the Geneva 
rtsoners of War Convention. The mere fact of having baled out does not 
automatically entitle an airman to prisoner of war rights. 

There is not means of knowing definitely whether or not the Court found 
he accused guilty of a breach of Article 1 of the Hague Convention, and 
ih i c [.'° e ^ °" 11 at ground. There is some authority, however, for saying 
that a line could be drawn beyond which it was illegal even for a lawful 

u° 2i° u 11 carr - v ' n £ out hostile acts against airmen who parachute 
• „ . ! n ! ^ Ir cnerr| y s lines. It has been argued that an enemy whose 

if he i IS ,n e ° n terr ‘ tor y held by the opponent may not be attacked 
-mv 1 t C .? ntl T e l ° resisl or lf y t0 escape for he will be captured in 
' .. A - n ’ ut * al e ma y he attacked if he continues to resist. Spaight 

if * P °T and W , ar R,ghts " <tirsl edi,ion ' l92 4) wrote, on p. 125, that 
and comes down m ground held by the attacking airman’s forces, 

' “T"" V not continue to resist or try to escape, it is obviously 

nnecessary to kill them, for they must be captured in any event. 

accused«nfit"' nS h th ' rd possih ‘ lily that the Court may have found the 

^ - u,lt - v on ‘he grounds that he showed negligence in the way in which 
he went about securing medical aid for the victim.(’) 


ce^n R artTo d n n tLart from fh. 0f 7 ommilte d by persons under a’ duty to take 

committed by his'uwofK )'tee loMnsianoc Voi^nd*Vo™ v?r.^pJ>/'?8-WL 
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CASE No. 88 

TRIAL OF HANS ALB1N RAUTER 

NETHERLANDS SPECIAL COURT IN "S-CiRAVENHAGE (THE HAGUE) 

(JUDGMENT DELIVERED ON 4TH MAY, 1948) 

AND 

NETHERLANDS SPECIAL COURT OF CASSATION 
(JUDGMENT DELIVERED ON 12TH JANUARY, 1949) 

Persecution of Jews and Relatives ; Deportations , Sla\e 

Labour ; Pillage and Confiscation of Property ; Impo¬ 
sition of Collective Penalties ; Arrests , Detentions and 
Killing of Hostages effected in " Reprisal " as War Crimes 
and Crimes against Humanity—Jurisdiction of Municipal 
Courts over War Crimes—the Rule " Nulla poena sine 
lege "—Permissibility of Reprisals (Effect of an Act of 
Surrender ; Right to Resistance of Inhabitants of Occu¬ 
pied Territory ; Legitimate and Illegitimate Reprisals). 

A. OUTLINE OF THE PROCEEDINGS 

I. INTRODUCTORY NOTES 

The accused, Hans Albin Rauter, was a Nazi S.S. Obergruppenfuehrer 
and a General of the Waffen-S.S. and the Police, who served during the 
occupation of the Netherlands as Higher S.S. and Police Leader (Hohere 
S S und Polizeifiihrer) and General Commissioner for Public Safety 
(General-Kommissar fur das Sicherheitswesen) in the Occupied Netherlands 
Territories. 

He was tried by the Special Court at the Hague, for a wide range 
of offences committed against the Dutch civilian population during the 
occupation, and on 4th May, 1948, was sentenced to death. The 
offences charged included persecutions of the Jews, deportations of in¬ 
habitants of occupied territory to Germany for slave labour, pillage and 
confiscation of property, illegal arrests and detentions, collective penalties 
imposed upon innocent inhabitants, and killings of innocent civilians as a 
reprisal for offences committed by unknown persons against the occupying 
authorities. 

The accused appealed against the Judgment of the first court to the Special 
Court of Cassation, which passed judgment on 12th January, 1949. The 
death sentence of the first court was confirmed, with certain alterations made 
in regard to the solution given to a number of legal questions by the first 
court. 

The trial of Rauter was one of the most important in the Netherlands, 
both as regards the type of crimes and the number of victims, and the legal 
issues to which it gave rise before the Netherlands courts. The judgments 
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reviewed include important findings which greatly contribute to the solution 
of certain problems which are of a complex nature in the sphere of inter- 
naiional law, such as ihe issue of legitimate and illegitimate reprisals. 

II. PROCEEDINGS Ol mi 1 1 RSI COURT 
I. Tin- Indictment 

Ihe accused was charged with various offences, reviewed below, while 

being in the lorces and the service of the enemy and entrusted with the 
care for public peace and order, the command over the Waffen-S.S. units 
and the German police units and organs, the supervision of and giving orders 
to the Netherlands police in the occupied Netherlands territory, and while 
being in the course of the occupation vested with leaislative powers in the 
sphere of public order and safety." 

He was charged with having committed the offences concerned in violation 
ol the laws and customs of war and in connection with the war of aggression 
waged against, among others, the Netherlands." 

1 he first charge concerned the persecution of Jews and was couched in 
the following terms: 

The accused intentionally, in the framework of the German policy 
ol Persecution of the Jews, the object of w hich was to eliminate the Jews 
lrom Europe and exterminate them or at least a large number of them, 
which policy was already begun in the occupied Netherlands in 1940, 
insofar as this depended on him, took measures considered officially 
necessary tor the success of this policy in the Netherlands, namely by 
issuing statutory provisions and supervising and directing the activities 
0 l le P 0, 'ce subordinated to him, the general object being the segrega¬ 
tion. congregation and arrest of the Jews as part of their deportation 
across the German frontier which, as the accused must have foreseen, 

Toa many 1,1 their death - since according to data produced by 
the Red Cross, of the approximately 110.000 Jews who were deported 
only about 6,000 returned." 

I he second charge dealt with the recruitment of Dutch subjects and their 
deportation to Germany for slave labour. The charge read as follows : 

• The accused intentionally, in the framework of the German policy 
ol the mobilisation of labour (Arbeitseinsatz), in so far as this depended 
on him. took measures considered officially necessary for the success 
ol this policy in the Netherlands, such as having round-ups and raids 
carried out by the police subordinated to him with the object of appre¬ 
hending those liable to labour service (ordered 15th July, 1943), intro¬ 
ducing control by means of new rations registration cards . .’ . and 
setting up the Arbeitscontrolldienst ... by which mobilisation of 
labour the workers seized from among the civilian population of the 
occupied Netherlands were deported to Germany with a view to slave 
labour, many of them dying as a result, at least 300,000 Netherlanders 
. . having been driven away to Germany for labour service during 
the German occupation, some 9,900 having been seized in round-ups 
and raids between 7th January and 1st September, 1944, only and sent 
to that country through the transit camp at Amersfoort.” 
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The third and fourth charges concerned pillage and confiscation of 


property : 

" The accused intentionally, after the ruthless seizure of household 
contents belonging to Netherlands citizens who had done harm or 
shown themselves hostile to the occupying Power had been decided 
upon in the framework of the systematic pillage of the Netherlands 
population of household articles, clothing, etc., ordered by Goenng m 
August, 1943, took the necessary measures that this was drastically 
carried out by the German police under his command, as a result of 
which from that time onwards such goods were stolen on a large scale 
from Netherlands citizens, while replacement at that time was not 
possible or practically impossible. 

"The accused intentionally, by a Decree dated 13th May, 1943, 
ordered the confiscation of wireless sets in the occupied Netherlands 
territories and ordered that these be handed in, this order being rein¬ 
forced by drastic threats which were supplemented in October. 1V4.. 
bv the threat that the entire contents of a household would be con¬ 
fiscated, compelling in this manner many Netherlanders to surrender 
their sets and thus depriving them unjustly of their property. 

The fifth charge dealt with the deportation of Dutch students to 


Germany : 

“ The accused intentionally, by raids held on 6th February, 
by a call to report which was accompanied by threats (against, among 
others, parents and guardians) on about 5th May, 1943 : and by later 
arrests, apprehended a large number of Netherlands students and placed 
them at the disposal of the competent German authorities for deporta¬ 
tion to Germany, about 1,800 students being seized in the raids in 
February 1943 . . . while about 3,800 reported in May, 1943, and 
many others were apprehended later, a number of them dying as a result 

of the deportations.” 

The sixth charge concerned orders issued by the accused in August. 1942 
to arres and detain relatives of Dutch police officials leaving their service 
and SngTnto hiding, as a result of which numerous members of such 
families were deprived of their liberty and kept in concentration camps. 

Finally the seventh and last charge dealt with a series of measures under¬ 
taken in reprisal against innocent inhabitants, and including collective 
penalties, illegal arrests and detentions, and the putting to death of hostag s. 
The charge ran as follows : 

“ The accused intentionally, as a retaliation for acts directed against 
the occupying Power or regarded as being so directed, systematically 
applied the following measures : 

(a) Collective fines imposed by him or on his behalf on mumci- 
nalities as a result of damage done to cables and other individual 


mainly responsible. 

(b) Removal of contents from houses (at the same time pillage in 
the circumstances explained in the third charge, in particular pillage 
which look place after the introduction of the first measures). 
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(c) Arrest and imprisonment of innocent civilians (very often the 
next of kin of the person sought for) or carrying out of raids (also 
for the purpose of the labour service mentioned in the second charge) 
and removal of persons thus arrested, while it was a matter of common 
knowledge that the treatment received in German detention was as 
a rule, very bad and resulted in the death of many individuals, a large 
number of those thus deprived of their liberty having in fact died. 

(</) Reprisal murders of Netherlands civilians in the course of 
which : 

I. Civilians were shot on or after arrest, or (especially after the 
Allied advance through France and Belgium) while they already 
happened to be in German custody for another act than that for 
which the reprisal murder took place : 

7/ Pa,m ^ eptem ^ >er ’ 1 the murder action, known as 
Silbertanne. was carried out, this being an arrangement by which 
members of the Germanic (Netherlands) S.S., in collaboration with 
the Security Police, shot civilians as a reprisal for attacks on agents 
o the enemy, the prepetrators of which crimes (assassinations) 
were ostensibly not discovered : by which policy carried out in 
this manner and more particularly by acts mentioned in the first, 
second, fifth, sixth and seventh charge, Rauter intentionally com¬ 
muted systematic terrorism against the Netherlands people." 

2. Facts and Evidence 

al thc trial consisted of statements of witnesses and docu- 

docnme | C U ln “ a Ver ‘- largc num ber of reports, letters, decrees and other 
documents originating from the accused himself. 

(i) Position oj the accused 

,H c c hC UCCUSed had been a PP° inted Higher S.S. and 
Territories by Hi'tlS'himsdf" 11 Pol,Zelfi,h^er, in the 0ccu P ie d Netherlands 

kommissaia'iv! "‘‘ s 0 ^- v second 10 that of the Reich Commissioner (Reichs- 
th.e occunieit ? r ' K cl hcrlands. Seyss-lnquart, the highest Nazi officer in 
for Puhlii' c.V r . r ! , 0ry J, tauter held the position of General Commissioner 
such he wk i! C -h * eaera *' Kommissar fiir das Sicherheitswesen). As 
Netherlands Psr-. argC ^°u l! 10 ent * re P ol *ce forces in Holland, including the 
branches of ih - r ^ ^ had , under his orders the heads of the most important 
polizei ” iCsrZ t ^ niun 'Police, such as the “ Befehlshaber der Sicherheits- 
ihe BefehUhlh^^^ib 6 SeCUnty Police) - commonly known as “ Sipo," 
des w-iffenI s de r S , 0rdnungipol,/ei " or “ Orpo ” and the “ Befehlsheber 
polizei or Si .r, i ^5 curity Pol,ce included the State Police (Staats- 

_. SUfW) and the Criminal Police (Kriminalpolizei or Kripo). 

CommissUvner d fi P p S 'l!r n Higher S.S. and Police Leader and General 
sisted of the nnh t ' C ^ afety mvolve d wide powers, one of which con- 

un U the ierv end ol-V° ^ by decrees ' He remained in 

Th A h occupation of Holland, i.e„ until March, 1945. 

all the gUiU in the commission of 
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(ii) Persecution of the Jews 

It was shown that the accused and the police forces under him took active 
part in the persecution of the Jews in the Netherlands. 

The Court made reference to the general Nazi policy of persecuting Jews, 
as this was established by the International Military Tribunal at Nuremberg. 
The following passage from the Nuremberg Judgment was taken into account 


as evidence : 

•- The Nazi persecution of Jews in Germany before the war, severe 
and repressive as it was, cannot compare, however, with the policy 
pursued during the war in the occupied territories. Originally the 
policy was similar to that which had been in force inside Germany. 
Jews were required to register, were forced to live in ghettoes. to wear 
the yellow star, and were used as slave labourers. In the summer of 
1941, however, plans were made for the ' final solution of the Jewish 
question in all of Europe. This ‘ final solution meant the extermina¬ 
tion of the Jews, which early in 1939 Hitler had threatened would be 
one of the consequences of an outbreak of war. and a special section 
in the Gestapo under Adolf Eichmann. as head of Section B4 of the 
Gestapo, was formed to carry out the policy. 

“ The plan for exterminating the Jews was developed shortly after the 


attack on the Soviet Union. 

Part of the * final solution ' was the gathering of Jews from 
all German occupied Europe in concentration camps. Their physical 
condition was the test of life or death . . . all w ho were not hi to work 
were destroyed in gas chambers and their bodies burnt. 

It was shown that the accused carried out the above policy in Holland. 
He issued orders under which Jews were subjected to discriminatory treat¬ 
ment and gradually segregated from the rest of the population, which 
facilitated their being detected and apprehended at a later date lor slave 
labour and eventual extermination. Jews were ordered to wear a Star of 
David in public, and were forbidden to take part in public gatherings, to 
make use of public places for amusement, recreation or information, to visit 
public parks!*cafes and restaurants, to use dining and s eeping cars, to visit 
EL cabarets, variety shows, cinemas, sports clubs, including swimming 
baths to remain in or make use of public libraries, reading rooms and 
museums. A special curfew was introduced for all Jews between the hours 
of 8 p.m. and 6 aum. Later orders banned them from railway yards and the 
use of any public or private means of transport. 

These measures were followed by the erection of concentration camps for 
Jews in various places. They culminated in systematic round-ups of Jews 
who were sent to the concentration camps in order to be deported to Germany 
or plnd where they were to be used for slave labour or exterminated 
Numerous letters from the accused were produced as evidence. a 
of 10th September. 1942. addressed to Himmler, the accused spoke of the 
first measures in the following terms: 

- T he rounding up of the Jews is making us rack our brains to the 
uttermost. I will on no account fail to make use of any influence I 
may have for what is gone is lost. The mixed marriages have been 

*' . ^ i /-v i _ irvt'X __ J marA tVimiimtinn u/ArlfPK 
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diamond cutters and so on. so that with this the great purge can beein 
in Holland, By that time both the big Jewish camps I have had built 
will be ready, one in Westerbork near Assen and one in Vught near 
v-Hertogenbosch. I shall then be able to introduce 40,000 Jews into 
ihe two camps. I am harnessing up everything that can exercise police 
or assistant police (unctions, and anything anywhere that looks like 

isss “ je " r> wi " * ■>“' 

Two weeks later, ini another letter to Himmler, dated 24th September 
rif f spoke , of abo “ l s - (Xl " ^ws who were detained in so-called 
made ,l,C,r "* “ nn “ ,k,n 

•On | sl October the relief works camps will be occupied bv me at 
one blow and the same day the relatives outside them will be arrested 
and taken into the two large newly erected Jewish camps in Westerbork 
J n f ne r ' > ' plcrto 8 e nbosch. I wall try to get hold 

ushed nrrn r T o" ? ace 0f 1 These 30 ’ 000 will now be 
s P hnit h F v October onwards. I hope that by Christmas we 

lew thm ir’^ai" u' 00 *! JeWS avvay to ° so that a total of 50.000 
Jews, that is half, will then have been moved from Holland. 

means' 1 ,im h n^ t0ber JeWy Holland wi " be declared outlawed, that 
means that police action on a large scale will begin. . Every Jew 

'ZSfSST H ; llh "t d Wi " bc Put in thc lar - e ^-mps. As a result 

"he tie dm,, Pr,VI , eged ° ne : wiM be seen a ny longer in Holland. A, 

AryanswhohiL t ''If? ‘ he an nouncements according to which 

identity r>H n'V ° F k P tbem over tbe B° r der,and w'ho haveforeed 

f have lhe,r properly seized, and the perpetrators will 

rt.sht of the l: 0n TLT n Camp : a " this in order to prevent the 
night ol the Jews which has started on a large scale.” 

the areas in which . "\ tbc ^ etb erlands soon increased by circumscribing 
heen apprehended * "h ^ a t0 reside - Those who had not already 
lined o . l , T ban k nCd fr ° m one P rovince after another and con- 
b" decls SuSTvTh e thCy , COU,d casi| y be ^ugh,. Thus, for instance, 
and Hth April <>n ' 2th February ’ 1943, 29th March, 1943, 

trict. and to Were forbldden to live in Haarlem and dis- 

Overijsell Gelderlun I” ! c P rovin ces of Friesland, Drente, Groningen, 
Zuid-Ho land S ?’ , u lb , Urg ; Northern Brabant, Zeeland. Utrecht, 
to deporthejew ^h . H °* The general policy of the accused was 
in Polld CWS Ch,Cfly t0 Easter " Eur «Pe- that is to extermination camps 

l9L he w r hl tS he C ?‘ e n V r d I'" deS , Crib0d by Rauter in a report of 2nd March, 

• WhLre he significantly used the following words : 

as solve e d JeW WhKi r0 Il em in H ° lland pr ° perly speakin £ ca " be considered 

from Westerhnrt 11 e nCXl u n days lbe * ast PuP dews will be taken away 
irom westerbork camp to the East." 

the n folwmgda“ OUnt ’ giVe " l ° h “ subordinat “. the accused had disclosed 

Holland ry indud k ina W f S lhat WC had about l40 ' 000 fuU Jews here in 
mg foreign ones some of whom we cannot get hold of 
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for international reasons. The question is to send Jewry in its entirety 
to the East: I can tell you here—and please do not report it outside 
that up to date we have sent 50.000 Jews to the East and that there are 
still 12,000 Jews in the camps. That brings the lot to about 67.0C 
Jews who have already been eliminated from the Netherlands national 
life.' From April 1st we hope to attain a greater speed in the removal 
of the Jews, in the sense that we shall then dispatch a tram twice a week 
instead of once, so that we can deport 12.000 per month We hope to 
have, within a measurable space of time, no more Jews freely walking 
the streets in the Netherlands." 

The accused stressed in particular the need to apply measures ruthlessly 
and pitilessly, and used in this respect the following language : 

“ This is not a nice job, it is a dirty work, but it is a measure which, 
seen historically, will have great significance . . - Tbere 's no room 
for tenderness or weakness. The one who does 'lotunde^andthis 
or who is full of pity or silly talk about human,sm and tdealsjs not fi 
to lead in these times. . . And this is what is going to happen. Not 
one more Jew will remain in Europe. 

One witness the head of the Netherlands Red Cross department entrusted 
with establishing the fate of the Jews in Holland gave the fo !- 
during the occupation about 110.000 Jews were taken away [ rom h ^ e b ^ 
lands of whom about 100.000 were of Dutch nattonahly. Ol th.s total 

only about 6.000 returned after the war. 

(iii) Slave Labour 

The accused took also active part in the carrying out of the slave labour 
in industry or agriculture. 

The criminal nature of the Nazi slave labour scheme ^“ tab ,shed by 
the Internationa. Military Tribuna at Nuremberg The Tribunal s findings 

”The following passages were 

among the references made to the Nuremberg Judgment 

~ The German occupation authorities did succeed m forcing many of 

German industry and agriculture. ... 

« Durine the first two years of the German occupation of France 
Belgtum Holland and Norway, however, an attempt was made to 
obtain the necessary workers on a voluntary basts. ... 

•• remittees were set up to encourage recruiting, and a vigorous 
Commit! to jnduce workers to volunteer for 

'Tio-T n, propaganda campaign included, for example 
The oromiS Z. a prixoller of war would be re.urned for every labourer 
who volunteered to go to Germany. In some cases it was supple 
mented by withdrawing the ration cards of labourers who refused to 
go "o Germany or by discharging them from their jobs and denying them 
unemployment benefit or an opportunity to work elsewhere. It was 
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on the 21st March. 1942, that the defendant Sauckel was appointed 
Plenipotentiary-General of the Utilisation of Labour^) . . Sauckel’s 
instructions . . . were that foreign labour should be recruited on 
voluntary basts. but also provided that ‘ where, however, in the occupied 
countries the appeal lor volunteers does not suffice, obligatory service 
and drafting must under all circumstances be resorted to.” Rules 
requiring labour service in Germany were published in ail the occupied 
icmiones. The number of labourers to be supplied was fixedV 
Sauckel and the local authorities were instructed to meet these require- 
ments by conscript,on if necessary. That conscription was the rule 
rather than the exception. ... 

scmTion'oMT bef ° re ‘ he TribUnal establishes the ^t that the con- 
cr ption of labour was accomplished in many cases by drastic and 

n ent methods. . Man-hunts took place in the streets, at motion 

were To meh me T" C H hUrCheS a " d al night in p ™te houses. Houses 

were sometimes burnt down, and the families taken as hostages 

L ih^ffibAoril | e g]f OU T T S ° Vemed by Sauckel ' s instructions 
, b lh f pnl ’ l942 > 10 ‘he eftect that : ‘ All the men must be fed 

possible 1 ^Meni'T/ffi "l ^ US ‘° eXp,oit them t0 lhe hi g hes ‘ 
Pi ssmie extent, at the lowest conceivable degree of expenditure * 

The evidence showed that the workers destined for the Reich were 

heat food 2 l ° Germa " y ' 0ften packed in train ^ without adequate 
ih n ° ,hmg s;,nilar - v facilities. The evidence further showed 

bru a a rSd 0 ' ** “T™ in Germany in "™y cases was 
inflicted on ?!' ' • ' P " n,Shments . of the worst kind were 

ordered to work Ir^ ^ • ’ ’ Concentration ca mp commanders were 

ered to work their prisoners to the limits of their physical power.” 

el'tol ST? 1 0f - d ^“5 ow schem ' ««~m .hat the Nether- 

Hciia^rSn^zr^^^r pari ,aken by Ram " ia 

certain^dassTsonnlv h . th< i '"'xl! stages ' Rauter ' s orders were limited to 
that “ raids and nvm-h ' ? nt |!. n? e hrs ! of ,hese orders was to the effect 
to the 1924 draft «h Un * S '* , be carr ' ed out f° r those persons belonging 
inh^iL^ " V : ng illegally in the Netb crlands.” Such 

for slave labour ‘ concentration camp at Ommen. and deported 

munder T”* addressed to the Cbm- 

poluei) in Holland m l i i < sbaber der Sicherheits-und Ordnungs- 
other calc nes T^ , i a ^ July : l943 ‘ exlended the round-ups to 
classes 192T and I9">4 & hviH 6 me0 liable t0 mil,tar y service from the 
identity card prescind bTfof" JeWS i S,ude " ts not in Passion of an 

officials who had gone “ underground^'" R^i'b^' 1 ' 65 ; Netherlands pol,ce 
the above categories nf inh w, "r Rauter s tnstructions to apprehend 
following terms® ,nhablta "t“ for slave labour were couched in the 

' Arb^tseinsat^i, upholdine r state authority with regard to the 
j- Arbeitse,nsatz (mobilisation of labour) decrees_] order that 

labour poiicy ULkel W3S found guil, - v and sentenced to death for having directed the slave 
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each police battalion carries out one man-hunt per week, the entire 
battalion being employed, and that further the police Commander 
devises methods to carry out such raids in trams as part of the man¬ 
hunt.” 

Soon after this, and due to forther extensions of such raids, Rauler formed 
, spe cial “ Arbeitseinsatzpolizei ” (Police for mobilisation ol labour The 
Decree relating to it was dated 14th April, 1944. and contained the following 

provisions : 

- (I) In order that the sending of Netherlands labour power to the 
Reich for Arbeitseinsatz may also be energetically promoted by police 
intervention an Arbeitseinsatzpolizei (police) is being formed. 

- p) The Arbeitseinsatzpolizei has to find out the breaker ol a labour 
contract, the person refusing to do his labour service, the man who 
overstays his leave, and also those Netherlands workers who do not 
answer their call-up for labour service, and to take them to the Labour 
Exchanges concerned. 

•• p) For this purpose the members of this Arbcilscinsatzpolize. may 
undertake searches of the actual or supposed places of residence ot 
those refusing to work if there are good grounds for supposing that 
person being looked for is in the house concerned. 

'• (4) The Arbeitseinsatzpolizei comes under the Generalkommissar 

lands territories). (‘) 

. a -M.k i„np 1944 and sent to K.altenbrunner.p) the head 

this special police force . ...... 

•• Meanwhile the control 

men ‘underground. . 

Whh t’hewotscmng of the German ^ ££ 

R "‘ ro,cto,;dl<1 “ 

- - . , ,he -lbove position was held by Rauler himself. 

sentenced to death. The R.S.H-A. d Himm | cr . 

other Nazi police branches, piacvu uirccr. 
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wuh Seyss-lnquart, ihe Reich Commissioner for the Netherlands 
reported the following measures : ’ 

"We had an important sitting at the Reich Commissioner’s yesterday 
regarding the total war effort. It was at last resolved that the 18 19 
: 0 . 21 and 22 year-old Netherlander must in principle and without 
exception be seized for the purposes of the mobilisation of labour in 
order to be handed over to the Reich.” 

Evidence was produced to show that, as a result, at least 400,000 Nether- 
landers were deported to Germany for slave labour. They were mostly 
transported through a camp in Amersfoort. Between 7 th January and 1st 

uKm J, nC ' M tri ) ,n ; ports lefl Germany. An estimated 

-<4,000 deportees never returned from Germany. 

(iv) Deportation of Students 

Special measures were taken by Rauter to apprehend Netherlands students 
whom the authorities regarded as hostile towards Nazi Germany, and to 
deport them to Germany for slave labour. y 

thc'rollowfngT l ° Himmlerdated 6,h Februar y> 1943, Rauter communicated 

• The following measures arc being carried out ■ 

(1) . . . . 

( 2 ) Since 8 a.m. a large scale action has been going on bv mv 

with'the oh" , mS ! erdam -. L ' trCt ' h '’ Delft and Wageningen Universities 
to Ihrl? ° arrcstmg as man y students as possible belonging 
the reactionary camp and sending them off to Vught camp ; 

csnecemJ'ih ? 1 M °, nda > 1 at ^asl 5,000 sons of the monied classes, 
Sf r k WOrk 1 ,ng 1,1 an - v wa y- w '» he suddenly arrested. 
- ' - g USCd - m lhe three Pences named above where 

camp .' 3 " "• anW rcpcated, y a PPears, and then taken to Vught 

In reply to this, Himmler answered by cable the same day : 

and 3 aV Yo^ Ved i, y 0 u r le ' egram of ' 62J943 - Agree to points 1. 2 
- • >ou can hardly proceed sharply or vigorously enough.” 

on T 'he mlts e oTNe?rw that . 0 , n . 5,h , May - '943, there were 14,571 students 
, , / Netherlands Universities, out of whom ^ '>74 had signed -i 

•“ ,he «r au ' bori,i “' 

of several thousan , drri ' sted ’ and tbls was followed by further arrests 
Royalty * ° h3d n0t Slgned lhe declaration of 

them died^rom the SUU ll> ^ erman y lor s 'ave labour. A number of 
seSehungslagwn)^ ei “ mem endUred laboiir training «»«» (Arbeit- 

(r) Pillage and Confiscation of Property 

property'° f Nether,ands Public and private 

place as a result of urn ' f*- aUter S orders - was shown that this took 
result of general instructions issued by Hitler and transmitted to 
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German authorities in Holland by Goering. A Decree dated 14th August, 

I 94 T and signed ” Goering" contained the following instructions . 

’ in consequence of the enemy’s terror attacks on the civil population 
in Reich territory the Fuehrer has made the following decision . 

In future enemy public and private property. in the occupied 
territories is to be ruthlessly drawn upon tor the replacement 
property such as house furnishings, furniture, domestic utensils men 
clothing, etc., destroyed by enemy terror attacks. Giving died to 
this decision 1 order that: 

( 1) the Reich Commissioner for the Occupied Netherlands Terri¬ 
tories the Militaerbefehlshabcr (Military Commander in occupied 
territory) of Belgium and Northern France, and the Mihtaerbelehl- 
shaber of France are immediately to seize and confiscate house 
furnishings furniture, domestic utensils, clothing ol all sorts, etc . 
to the greatest possible extent, leaving behind only what is strictly 

necessary : ... „ 

P) the seizure and confiscation are to take place as rapidly as 
b faid in such a way .ha. i. is possible a. any „me .0 colfcc. 

£ and .akc .hen, off .0 lhe Reich .ermor, concerned. 

Fur,her specific orders were sen, by Goering ,0 ,he authorities in ,he 
Netherlands. They contained the lollowing instructions . 

l ask you to have this order carried out ruthlessly, especially in the 
w,' a u , r |,n (t c Territories It is unendurable that thousands ol 

and unconcealed fashion. 

, a thf* accused took part more particularly in the 
The evidence showed that thc a “ u ' f , P , M , 943 , Rauter pre¬ 

confiscation of wireless sets. By Decree 01 
scribed the following measures : 

“ With a view to the maintenance of public order and safety ... I 
hereby decree : 

m'ttt wireless sets, accessor.es and parts, in the occupied Nether¬ 
lands territories are declared confiscated as from this moment. 

Article 2 

Unless otherwise determined by the Higher S.S. and Police Leader 
the confiscated wireless sets, accessories and parts are to be handed 
in by the owner to the competent local police authority who will call 
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in the co-operation of the P.T.T. (post, telephone and telegraph) for 
this purpose. Place and time of handing in will be made known 
by the police authority within ten days of the publication of this 
decree by means of a notification in the daily press or in the way 
generally used in the locality.” 

As a result a very large number of wireless sets was confiscated. In a 
letter to Himmler of 25th July, 1943. the accused gave the following account : 

" Up to now, 735,000 radios have been handed in. Large quantities 
have still to come in in the Amsterdam. Hague and Rotterdam munici¬ 
palities so that it can be confidently reckoned that 800.000 radios will 
have been handed in by 15th August. 

" In addition to this there are another 100.000 sets which have been 
released and which may remain with the owners, so that 900,000 
apparatus will have been seized. There are still 200,000 sets missing 
and in order to round these up I have ordered a razzia (raid) to be held 
once a week by each police battalion who will cordon off country 
places and groups of houses in towns. ..." 

(vi) Persecution ol Relatives 

Rauler introduced a series of measures which were intended to act as a 
means of intimidation or revenge, and which affected innocent inhabitants 
on account of acts committed by other inhabitants. One of these measures 
consisted in arresting and confining to concentration camps those relatives 
of members of the Netherlands police forces who had left their duty with a 
view to avoiding carrying out German orders or for the purpose of taking 
part in the Netherlands resistance movement. 

In a letter to Himmler, dated 10th August, 1943, the accused reported the 
following : 

I have just decreed that the relatives and parents of* Marcchaussce ' 
and other police officers who disappear, going * underground ' and taking 
their pistols and ammunition with them, are to be arrested. It is only 
in this way that I can check the process.” 

The order was transmitted by the General Directorate of Police in the 
following terms : 

“ 1 wish hereby to inform you that the Hoehere S.S. and Polizeifuehrer, 
S.S. Obergruppenfuchrer und General der Polizei Rauter, has decided 
the following in principle : 

(I) Whenever Netherlands police officers, whether belonging to the 
State or Municipal police, leave the service of their own accord, either 
dressed in uniform and having firearms with them or out of uniform 
and not in the possession of firearms, the Sicherheitspolizei must 
immediately take the nearest relatives of the police officer concerned 
into custody. These will be taken to a concentration camp.” 

Many relatives ot such police officers were interned in concentration 
camps, and numbers of them treated as hostages. 




(vii) Imposition of Collective Penalties 
Another measure of intimidation or revenge consisted in imposing fines 
on whole communitities for acts committed by unknown individuals. 


One of the cases in point took place because, during the night of 27th-28th 
February, 1942, a German military telephone cable at Alkmaar was cut and 
destroyed by unknown perpetrators. The following was communicated on 
behalf of Rauter to the burgomaster (mayor) of Alkmaar : 

** During the night of 27th-28th February, 1942, a German Wehr- 
macht cable in your municipality was cut through by persons unknown. 

** On account of this act of sabotage the General Commissioner for 
Public Safety has as a measure of repression ordered that the cable in 
question shall at once be guarded, this to last provisionally for six weeks 
and has further imposed a fine of 50,000 guilders." 

As testified by the burgomaster at the trial, the fine was paid and the 
guard duty provided as threats of more serious penalties were made by 
Rauter's police officers. 


Two earlier cases took place in the following circumstances : 

During the night of the 5th-6th January, 1942, German military telephone 
cables in the municipality of Zandvoort were cut and damaged. A fine ot 
20,000 guilders was imposed upon all inhabitants of the community and a 
watch ordered for a period of four weeks. As in the first instance, the fine 
was paid and the watch provided. 

In May, 1941, a Hag parade on one or more German warships was dis¬ 
turbed by someone on the shore who whistled with his fingers imitating a 
German whistle signal. A fine of 20,000 guilders was imposed upon an 
paid by the municipality of Maasslais, which was concerned in the case. 

(viii) Measures undertaken in “* Reprisals ” (Indiscriminate Arrests and 
Detentions, Killing of Hostages) 

Various measures were undertaken by Rauler as a direct reprisal 
against innocent inhabitants for acts of violence committed agmnxt mem ers 
of the German occupying authorities by unknown persons These measures 
took the shape of indiscriminate arrests and detentions and of the killing ot 
hostages. In some instances both measures were undertaken at the same 
time. 


The cases proved before the Court were the following . 

On 30th January, 1943, a non-commissioned officer of the German 
Wehrmacht (army) was shot down in Haarlem. The author was not dis¬ 
covered. In accordance with orders of the Army Commander (\Vehrma 
befehlshaber) in the Netherlands, General F. Christiansen, that 10 hostages 
should be shot for every German soldier killed. Rauter s men shot 10 Jews 
from Haarlem and the surroundings, and interned in a concentration camp 
a large number of inhabitants. The case was reported by Rauter m an 
announcement published in the Netherlands press on -nd February, 1943 
in the following terms : 

“ As a reprisal for one German soldier treacherously murdered . . 
10 hostages coming from Jewish communist circles in Haarlem and its 

® t . i . . _ -i_ I— m foirlv 1'irnf» nunrvr 
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of communist agitators in the same district have been sent to a con¬ 
centration camp.” 

It was established that of the 10 hostages, 7 came from people arrested in 
Haarlem and neighbouring municipalities, whereas three came from Velsen 
where they had been arrested on another occasion several weeks before. 
Over 100 persons were sent to the concentration camp concerned. Both 
measures were undertaken in consultation between Rauter and General 
Christiansen. 

The second case was described by Rauter himself in a public announce¬ 
ment dated Mh January, 1944. The announcement read as follows : 

" The Higher S.S. and Police Leader announces : 

During the evening of 3rd January. 1944, a murderous assault was 
made in Leiden on the head of the Labour Exchange there, Gerardus 
Willem Diederix. Diederix was badly wounded on the public high¬ 
way by a pistol shot tired from behind. This is undoubtedly a crime 
for political motives. As a punitive measure the time when it is no 
longer permissible to be out of doors in Leiden has till further notice 
been set back to 9 p.m. and the closing time for public buildings to 
x P- m - 1° addition some lifty inhabitants of the Leiden municipality 
have been arrested who, in view of their political sympathies, must be 
regarded as approving this cowardly assault. Three persons resisted 
arrest, alternatively, tried to escape, and were shot during the attempt. 
It is probable that two people who could not be recognised in the 
darkness were the authors of the assault.” 

The whole operation was carried out on Ranter's orders and by his men. 

The third case took place in the following circumstances : 

On the evening of 10th January, 1944, near Kamplust Hotel in Soest, 
two members ol the resistance movement who were transporting police 
uniforms were arrested by Dutch S.S. men stationed in that place. Both 
these persons managed to run away in the darkness and escaped. The same 
night the S.S. made inquiries at several addresses in Soest. Early in the 
morning ol 11 th January, 1944, two S.S. men forced three cyclists riding along 
the Vinkenweg in Soest to stop. A shooting affray took place between the 
cyclists in question and the S.S. men, one of the S.S. being badly wounded 
by a shot in the chest. The cyclists managed to escape. As a reprisal a 
razzia was held in Soest on the evening of 14th January bv the S.D. from 
Amsterdam. Fifty persons were arrested and five were shot as hostages. 

he case was reported by Rauter to Himmler on 11 th January , 1944, with 
particulars concerning yet another case of the same kind : 

A few days ago a Police Oberleutnant [Captain], a member of the 
Germamc-S.S., was shot down from his bicycle. The same day I had 
MJ of the principal inciters in Groningen and district arrested. During 
this 5 ol these inciters were shot when resisting and trying to escape. 

I his measure has had a marvellous effect. Next day an N.S.B. Arbeit- 
samtleiter (head of the Labour Exchange) in Leiden was shot from 
behind in the street in the dark. An operation was performed and the 
bullet removed from a kidney ; there is no longer danger for his life. 
In this case also I had 50 inciters arrested of whom 3 were shot while 
trying to escape." 
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The fourth case took place on 16th April, 1944. in Baverw.jk and Velsen. 
Attempts were made on the lives of two members of the Netherlands quisling 
police. Both localities were surrounded and cordoned ofi . 
nolice Machine-guns were erected at various places and all houses were 
sea ched 480 men between the ages of 18 and 25 were seized and interned 
irTthe concentration camp at Amersfoort. 300 were later sent to Germany. 

The part taken by Rauter in this and similar cases was illustrated by a 
written^ommunication of his to the burgomaster ol Beverwijk of 30th 

June. 194^ ^ 4g{) young men of the ag es of 18 to 25 is a reprisal 

action with regard to Beverwijk municipality, the intention bang ^ 
prevent further attempts from being started. . _ ¥ ° T f 

had to reach as wide a circle of persons as possible^ «m"n and 
whom 1 am quite convinced are innocent. The 
who are in Amersfoort camp are going to Germany an w! 
set to do enclosed work under decent conditions lor the Arbeitseinsat . 

c j si 

wardlycassert .tat they arc acting in the nauonal interests. 

Rattler's initiative in carrying out the 

Nazi policy of taking acts ot revs & 6 differences with the chid 

occupied countries, was shown in e *se ' j ln a | ong re port to 

°„ f 513 1 Wuehlisch's opposition 

::::: w : 

rna^S^ 

atonement to be made for the at and demands that a 

Von Wuehlisch won t go along with m . . • ^ produced, 

closer connection with the perpetrator m s wound up 

To this I answered that the ^“f'caSg fhe author through 

and that, further, there was no) T*- 50 ■ cjters whom 1 

the police. I suggested having shot O out m in a f rai d 

EESStlS. iff!l^dp'a Dutchman. He is 
as sticky as dough and just won t collaborate. 

.. He then asserted that satisfaction for the S.S. man was a matter 
for the Wehrmacht and not for the Higher S.S. and Police Leader, as 

lhC Wa J en - l S h S w t :ffe n n g S d S 1 a re ^s pedal^ disposal tlo^wS. via the 

active divisions are attached to the Army and with it the Wehrmaent. 

h2 
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Rauier received the following reply by telegram from Himmler : 

Letter I3th received. No need to worry about the Chief of Staff 
I order you to carry out reprisal and anti-terrorist measures in the 
sharpest way. To neglect such measures would be the only official 
honour'- 1 ' 011 > ou C0l,ld commit in these cases. Complaints only do you 

Alter this Rauter lelt authorised to act without restrictions so that cases 

° puttins t0 dealh of hostages increased in number. The following three 
public announcements made by the accused were recorded : 

The Hoeherc S.S. und Pol izei fuehrer Nordvvcst announces : 

As a rest!', of the cowardly attempt for political reasons on the life of 
the Attorney General. Dr. J. Feitsma. the following persons were 
summarily shot on 7th February, 1945, as a retaliatory measure : 

(I) J. Smuling, Freemason and member of the Supreme Court, 
place ° r ' W ’ J ' H ' D0MS ’ vice ' president of the District Court in this 

(3) Dr J. H. Hulsmann. Judge of the Criminal Court in this place, 
J. Bak. communist leader and leader of a resistance organisa- 

Amsterdairu” ll ' mUnn ’ communist medical practitioner; all of 
The second announcement read : 

Publfe'&feS" Announces L ** dcr and General Commissioner for 

15.7.44 oTMr'van'[y l'd.'n 0 H Jrdly polllK;al murder m Rotterdam on 
tratinn Office a 'mimh L ' eparlmental head of the Municipal Regis- 

z» and sab " ,cur5 aircady in -A 

The third announcement read : 

J. Hm”maS m hkP® ° f V A ' M a,mtd lcrroris,s >»» farmer 

him of supporting ZZmiZZmacM PTh' 0 " H '"' y ' ““"Z 

.r d i zs: uf ,hi ' 

[there followfotSZr ” ° f 28 '"' 44; 

ZoZZZZZZ! ad "' i “ i °: °[ «* “fknowWged that 

murders o' nmrdZ W ' re sho1 , b - v his as a - reprisal ” for 

authorities and that this f v mem ^ ers °f the German occupying 
reported above. He admit ZaZ', ' h ' Ca5M * l H “*"' “" d 
The Reich Commissioner w* l | h * de ‘- lsl0as i were made every time by him. 
Christiansen, shortly after foe and the Arm y Commander, General 

the expression used in nuh^ f ^ aSSault ’ He a ' S ° admitted that 

while attempting to escape *’ a " d ° ther docum ents “shot 

shot wuhout an attempt to escape bSngmade! V,CUim W “ S deliberatel y 

suspended thrSSLtio^ofS^ disclosed that in July, 1944, Hitler had 
junsdiction of occupat.on courts in criminal cases, and that 
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,he German security police was entrusted with imposing punishments without 
Hal A number of inhabitants were always kept in custody as Todes- 
kandidaten ” (death candidates). These were publicly executed in retal.at.on 
for offences committed against the occupying authorities. 

In 1943 the killing of innocent inhabitants in “ reprisals” took the shape 
or a systematically organised action, ancI was given the code.ramerf 
- Operation Silbertanne ” (Silver Fir). This operation ^s d euded 
noon ind devised by the accused at a conference held with the head of the 
Tc lied GerZlc (Netherlands, S.S, FcUmeyer Test— given, by 

former members of the German S'™"? J° h “C foS'ng mount 
under Rauter in the Netherlands provided details. The following accou 

ssss-s 

“ Gr °”Tac,ions were .0 be carried ou, by the m clow-c^operahon 

that reason the name Silbertan g . , . j n telephone 

with this business, this name being used particularly te.ep 

conversations. 

“ The following directives were also given , , , 

•• If an act of terrorism had “k'lhis'forZ'North was' me. would 

S.D. Aussendienststelle concerned. **•( f h s would COIm . 

bK^e “ i,h . 

«£«• ' e ™ r,S "’ " ' hC 
d a c i then received an answer the ab y 

“ rule J aS f ^y ‘ Silbenan P ne SOn pe^nTto 

dienststelle concerned had o FeldmeyertS was with me once and 

I can say in U» "»> 

spoke to me about S d had given orders that 

“ “ ttXSLSJZZ 1 - > pr ““ d 

measures of that sort •*£££*was 
is^Med^Twr^X™ *. orde^sfor the carrying 

- sisssrsr ss-w*- .<»*, «r .a. >«-» ■*>«* 

"ZtZng National-Socialist Movement in the Netherlands. 

< d ) Head of the Netherlands SS. 
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out of operation “ Silbertanne,” and confirmed that the latter was out intr 
effect by the Sipo and S.D. and the Netherlands S.S. 

The accused admitted the above facts and acknowledged the killing of 
4' Dutchmen as a result of operation “ Silbertanne.” 

3. The Defence 

The accused introduced pleas on several questions of law. as well as on 
some questions of fact. 

He challenged the jurisdiction of the Court on two grounds First he 
claimed a trial by an international court, submitting that, according to 
certain provisions of the Netherlands Law. the jurisdiction of Dutch courts 

: e L' lmiled u eXcepUons reco gn«sed in international law. Such an 
except.on would appear in h,s case as he could be held answerable only on 
the basis of the laws and customs of war, which fell within the scow of 

~ a “° n r Altern; r ely - lhe accused invoked the ri ^ to 

relative to th> ° Vd under ru * es op the Geneva Convention 

' lo thl l Treatment of Prisoners of War, of 1929. This inferred the 

J rank Sr^the NeiTl COmpelent t0 tr * offic ers of the accused’s 

rank, that is the Netherlands Supreme Military Court. 

Pleas were also made in regard to certain principles of substantive law. 

is D "unkhihl P aS | CO " Cerned J the general princi P' e of P enal >aw that no act 

commis^on ^ b > express ruIes Preceding its 

ulluni crimen, nulla poena sine leee) The accused’s 

in the Netheriands'bT 15 W '‘ h ?'° h he was char S ed ^re made punishable 

Juiri947 ?? so ^ y ,h meanS eX P ° St iaa ° le g islation enacted on 10th 
July, I947.( ) so that they were not punishable prior to that date. 

by whkh'tte^ethST 1 ? r he inst . ru " 1ents of surrender of 15th May, 1940. 
I?was had capitulated to the German invaders, 
immibi'n !u d f d th 1 these "Jstruments had imposed upon the Dutch 

E zi rd r from commiui ** 

rSon a^Xr ? ntlCS - ' l , WaS aIs ° COn,ended that for the same 

who had no rieht to V* '° n J ' U P° n lbe Netherlands Government in exile, 
tion to take nan in ? 8 sach a resistance and incite the Dutch popula¬ 
te Netherhind c' ' ^ !‘ did - acti "? >" this manner, both 

lawsand^cuJtots^^v Dutch P 0 P ulati °" had violated the 

tion to abide bv sue h1 ^ relieved the accused of the obliga- 

take reprisals. ‘ H ^ a " d ™ and conse d u ently authorised him to 

On questions or fact the following circumstances were submitted ■ 

JKT&fi SS ° n ?l t0 ? c East ’ the accused had no know- 
'hey would be ill-treated or^e'xTerminaied t,0n ‘ ° f * he faCt ‘ hat 

neJessit^aTthese ° f Dutch students to Germany was done out of military 

t0 Classes ,iable lo ca "ed up by the 
was feaX 1 ° fthe in the Netherlands 

on the ground^/haT'amhori^v ^ offenc ^ s char 8 ed > responsibility was denied 

___^_^^_th^^^honty^tojnalre^wisionsJor^their^cominission^did 
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belong .o the accused, but to other persons or agencies. The plea of 
superior orders was invoked in this connection. 

4 Findings and Sentence 

fsSKAr- and 

plunder of private property. 

The Court passed a sentence of death. 

111. PROCEEDINGS OF THE SPECIAL COURT OF CASSATION 

' Appeal ag^st^heJudgment ^g^^/c^urt^cd Cassation! 
only hyilte accused U “^"XfontS of war crirmnals.,', 
within the terms o i - •PP firtCour f s judgment on different legal grounds 

— of'the pleas previous,, submitted ,0 

the first court. 

(0 Jurisdiction of Netherlands instanc ,, a „ d >ppellale . 

The plea that Netherlands Courts, o ^ ted on , hc sam e grounds as 
ItlrS'^S.'cou'rt. An. »«« Netherlands General 
Provisions Law was ^ rcasibiljly of , e gal judgments 

and^ C a uthentic^nstruniWts /re limited by the eseeptions mcogntsed 

A”ltt — ^ °* * h 

on the grounds that junsdictio municipal courts of law. It was 

war belonged to Internationa ^ thc the accused was entitled 

further submitted that even Tthisw^ ^ ^ ^ ofthe Geneva Convention 
to be tried under the terms of. * f War . This, in view of his rank, 

relative to the Treatmen of ^ by ^ Nethe rlands Supreme 

would give the accused the ngtu Courts whic h became involved 

Military Court, and not by the ^ 
in the case. 

(.') R ‘ sl “ 10 n.wencatcd rhal ihc accused was relieved of lhe obligalion 
o/S'nl ~ £ hT 1 customs of war, and was, as a ^onsguence. 

T^Tsee pp. 111-112 below. 
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entitled to lake reprisals. The following two arguments were re-stated in 
the following terms : 

(</) The Netherlands Government in exile, both by means of the wire¬ 
less and by sending weapons, had from London systematically incited 
the Dutch population to resistance against the'German occupying 
authorities, and the population had answered these incitements both 
individually and as a whole, in violation of the terms of capitulation 
of 15th May, 1940 : 

(/>) The population ol the occupied territory, in violation of the laws 
and customs of war. had refused to bear quietly the burden of the 
occupation and in every possible manner had rebelled against the 
German authorities. 

For these reasons the German Reich, and the accused as its executive 
organ, were entitled to commit the acts charged. 

fm) Wrongful application u/ rules of substantive and procedural law 
The accused appealed against the findings concerning the legal nature of 
the ofiences described ,n the first charge, i.e., the treatment of the Jews. 
On this count the first Court had found the accused guilty of acts containing 

The fi'r’f t0 ~ Ncth " Ia " ds ,aw ’ the Aments of" kidnapping and homicide ” 
HfuJnH f CnCe < k,dna PP'"g) covered cases of deportations, outside 
m S' ST 63 " th ? M eC .° nd offence (homicide) was meant to cover cases 
apoeS was rhat W h re h k H ^ consequencc of deportations. The accused’s 
oHhe r ^ b f n prosecuIcd for " the arrest of the Jews as part 

in hk r d P . ° n ' and n0t f ° r lhe deportations themselves. His claim, 

could no he C eH n ’ T L u ^ ^ °" P ° intS ° f '> 

«ua^" ^s-rShS ,aken by ,he court as ^ his 

lands e mles US ofnri Se H nUmbe , r ° f ob J eclions ™th reference to Nether- 
iuSgments of P rocedu ™. aff “ t ‘ ng >he form and contents of indictments and 
he i h r c ^ m P ,aincd that both the writ containing the charges and 

ments feTi'rdinl^h f C °T con,ained '"adequate and insufficient state- 
ascertainlht'h 8 " " ‘ h ° judgment lhis ™de it impossible to 

in nart cuhr^h Vh dcclared provcd and which were not, and 

lleecd ofitnee ’ r d bCen f0Und guiIty of havin 8 committed the 
leged offence m person or only through his subordinates. 

(iv) Wrongful imposition of Penalty 

provisions , appeal( ; d a S ainst th c death penalty. He invoked 

corresDond v ,h h h ! ndS P T aW aCCording t0 wh 'ch the sentence should 
attachedlo he " atUrC f a " d graV,ty ° f ,he crime ’ and the circumstances 
ccu'effs come I 0 " ° f tbe perpetrator and the facts of the crime. The 
ias ufterlv dUn T that ’ vicw ot ' the circumstances, the sentence 
consider hfs S' and that th c first Court had neglected to 
consider h.s pleas affectmg the i ssue of the penalty. These were the pleas 

which runs'as* follows'* "He tho"™ by 278 ^Netherlands Penal Code, 
Europe with the imem to Dlace h, m XS S ° m ,! 0ne over ‘ he Orders of the Realm in 
a helpless situation, shall be guilts of kidninnmu'-m anot h er ’ or to place him in 

not exceeding 12 years." 8 kidnapping and shall be punished with imprisonment 
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that he had acted in self-defence and out of necessity, and also pursuant to 
" statutory provisions, " that is to rules in force in the Netherlands during 
the occupation.! *) 

2. Findings and Sentence 

The Special Court of Cassation passed judgment, quashing and revising 
the judgment of the first Court in regard to findings concerning the legal 
nature of the offences of which the accused was found guilty, and confirming 
it in every other respect, with only one exception of substance. 

The revisions were of a technical nature and were made with a view to 
making the findings correspond more adequately to the definitions govern g 
the punishment of war criminals in Netherlands law. So. for instance, 
adjustments were made as to the elements of acts punishable underNether¬ 
lands law and constituting war crimes and crimes against humamty a 
punishable under rules of international law.(-) An' add ' t '« na ‘ 
was made which specified which or the acts punishable under Netherlands 
law constituted war crimes, and which crimes against humanity. 

All the pleas of the defendant were rejected and the and 

death penalty were confirmed. The reasons concerning he reject.on oHhe 
most important pleas will be found later in the Notes ontheCas^ Only 

one revision was made regarding acts ol vv w c • <-e death of 

guilty. The accused was not found personally responsible for the death i t 
the persons deported by him. but only of deportations and acts medenta 
to them, such as illegal arrests and detentions. 

Tta finding, of .he Special Conn of Caption .elating |o te 
of penalty and lhe severity of the punishment actually tmposed. 

attention. They read as follows : , , ^ . 

"When trying war crimes and other crimes treated on the same 

rstLiriS 

f --ity of Nations, which 
sense has been most deeply shocked by such cr • 

-The Nations united in 

repeatedly declared the necessity - g jn the Declaration of 

s 

___and self-defence are the following : 

O The relevant Netherlands provisions for ne^Uy^ an acl to which he was 

Art. 40 of the Penal Code : ; He is not P u ™ h p ™ nal toJe . " He is not punishable who 
urged by absolute necessity. A [f- defence of his own or another s body .chastity 

commits an act impelled by the neecs phe transgression of the limits ol 

or property against immediate. *f he immediate result of a violent emotion 

necessary defence is not P u J?* sh ‘ , concerning ** statutory provisions is covered 
caused by the assault. The P , Arl 42 of the Penal Code reads . H 

the Penal Code and the M'htaiy Pena ~ ; oul a statutory provision. Art. 38 ol 
is not punishable who commits an act tn cm? - nishable who in time ot war and within 
the Military Penal Code P rovld ^ mi ., a || 0 wcd bv provisions of the Rules of >Aar. 

the limits of his competency, comets an act t ^ force toctn the Netherlands and the 
or whose punishment would conflict with P provision prescribed as a result 

Power with which the Netherlands is at war. or 

of such pact." Netherlands Extraordinary Penal Law Decree 

<*) See comments on Art. 2 <f) o' u 

of 22nd December. 1943. PP- >'2-113 below. 
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occupied Europe, according to which Declaration the German officers 
and men and members of the Nazi party who were responsible for, or 
by giving their permission participated in. cruelties or crimes, should 
be sent back to the countries where their horrible deeds were carried out 
in order that they could be tried and punished in accordance with the 
laws of those liberated countries and of the free Governments which 
were to be established there. 

" This Realm associated itself with the said Declaration, accepted 
the competency and obligation in international law arising from it, and 
enacted the necessary statutory provisions in the matter. 

"The international elements which . . . characterise the nature of 
the intervention of the Supreme Netherlands Authority [Parliament] in 
the punishment of war criminals, must also determine the judgment 
which this Court, administering the law in the name of that authority, 
is called to deliver. 

With particular regard to the imposition of the punishment, the 
above considerations must be allowed to be felt in the sense that the 
gravity of the acts committed and the proportionate punishment of them 
must be decided according to an objective standard. . . . 

This Court, taking all this as true, can come to no other conclusion 
ihan that ot the Special Court and is of the opinion that on correct 
grounds, with which this Court associates itself, the first court imposed 
the gravest penalty on appellant. 

Indeed the acts charged against appellant and declared proved . . . 
betray such a reprehensible mentality, bereft indeed of every conception 
ot right or morality, and to such an extent did they bring with them 
serious results for innumerable victims of the reign of terror exercised 
by appellant, that the latter can alone pay with his life for his conduct. 

This Court will also accept that appellant allowed himself to be 
guided by his zeal lor the promotion of the interests of his country and 
t e furthering of a German victory, using all the resources at his com¬ 
mand to this end. 

However, this provides no grounds for excuse or reasons for 
mitigation ot punishment for the appellant, as feelings of patriotism 
can never signify a licence to conduct a war with criminal means, con- 
emned indeed by international law, nor to apply inhumane measures 
ol terrorism to the populations of occupied territories. 

Together with the Special Court, this Court considers as excep- 
t L°, n k!' u SCnOUS a f’f’ e ^ an, ' s actions against the Jewish portion of 
• a /^ et " er * ant ^ nation, and also the measures with regard to the 
rbeitseinsatz including under this term the deportation of students 
~t ,s In connection with the unspeakable misery which was brought 
as a result to countless victims and their families, and in particular 
considers with extreme gravity the appellant’s share in the killing of 
innocent persons. 

The appellant may be presumed to possess sufficient discrimination 
so as to have been clearly aware that such cowardly and furtively 
committed acts can never fall within the limits set to the exercise of an 
occupant’s powers. 
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•• During the hearing of his case the appellant while• 

a - 

verv reason that it was made with i s as. ^ ^ victimise an innocent 

BV .he satd statement. of the 

that he also has a heel, this Court, now 

German administration during the o P f his important 

that the appellant has been lound guilty on fi Xi n the said statements 
share in that administration s misdeed . . punis hment than that 
a confirmation of its opinion tha "o h^er P 
imposed by the Special Court could suffice. 

B. NOTES ON THE CASE 

I. thf. courts <• t; ve courts in the 

The Special Court in the Hague ^ ^ lrial of , among 

first instance which were instilu e s of tvv0 decrees of 22nd 

other offenders, war criminals, under h ^ Nether lands No. D62 

December, 1943 (Statute Boo 0 1945 (Statute Book No. F. ) 

and D.63). and of a third decree*^'| ule Book No. H.206). The 
as amended by a decree of 27th ' of whom was a military judge. 

Court was composed ot three ju g . eedings were held under the 

as required by the above f ecrees \ dsub P stanl ive law applied as prescribed 
rules contained in the said decrees, c ^ December. 1943 (Statute 

in the Extraordinary Penal Law Decree oi 

Book No. D.61), as amended on 10th * instituted b y the above 

The Special Court of Cassation w' 1 offences provided against 

decrees as a special court of appeal mumjshe ^ ^ ^ which includes 

by the Extraordinary Penal Law a i aw of 10th July, 1947. This 

the trial of war criminals under the te 1 D.61 by adding to u a 

law amended the Extraordinary PenalLaw ^ ^ lrW r persons 

new Article 27 (a), which made exp ■ f { as de ,ined in the Charter 
guilty of war crimes or crimes aga.ns mb of 8th August. 1945 

of the international Military Tribunal as lo how the penalty 
The amendment contained ^so pr js)0ns of Netherlands municipal 

were to be imposed under the rule an t 

law. c oi rourt of Cassation was pronounced in 

The judgment of the , SpeC1 ^ ibing that, where appeal is made tor 
accordance with a provision P^nbtJ,^ „ ^ for faulty application 
’* wrongful application or volau f Courl of Cassation passe s its own 
of rules of substantive^^ *pe a 

l^NetherTands .aw of Sto, of substanl.ve faw 
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judgment, instead of quashing the judgment of the first court and directing 
a new trial,f 1 ) 6 


2. THE JURISDICTION Ol M TIIFR1 ANDS COURTS OVER WAR CRIMES 

Both ihe Special Court at the Hague and the Special Court of Cassation 
rejected ihe pleas with which the accused had challenged their jurisdiction, 
and gave detailed reasons for their concurring decisions. In doing so thev 
examined, among other questions, the relevance of the Geneva Convention 
relative to the Treatment of Prisoners of War. 1929, as invoked by the 
accused. They based their findings on general principles of international 
law in their relationship to Netherlands municipal law. and on specific rules 
ol the latter which regulate their competence in the field of war crime trials. 
The views expressed with regard to international law are illustrative of 
principles generally accepted by the community of nations, and according 
to which implementation of the laws and customs of war falls within the 
purview of municipal jurisdiction in the same manner as that of many other 
rules ot international law. The opinion of the Special Court of Cassation 
in respect of the applicability of the Prisoners of War Convention, 1929, 

may be regarded as one of the best authoritative pronouncements on the 
subject. 

(i) Jurisdiction under -in. 27 (a) of Extraordinary Penal Law Decree 
t ompetence over trials ol war criminals was conferred upon Netherlands 

rvM S r°!s a j b> Art ' 27 <A) of the Extraordinary Penal Law Decree No. 
ii of 22nd December, 1943. Art. 27 (a) was introduced by a law of 10th 
July, 1 947, as a result of developments on the subject of war crime trials 
by Dutch courts which are recorded elsewhere.* 2 3 * ) This Article, besides 
placing war crimes within the purview of the Netherlands national courts’ 
jurisdiction, lays dow n the rules of substantive law under which war criminals 
are liable to punishment by Dutch Courts. It reads as follows : 

“ 1. He who during the time of the present war* 1 ) and while in the 
forces or service ol the enemy State is guilty of a war crime or any crime 
against humanity as defined in Art. 6 under (/>) or (c) of the Charter 
belonging to the London Agreement of 8th August. 1945, promulgated 
in Our Decree of 4th January, 1946 (Statute Book No. G.5) shall, if 
such crime contains at the same time the elements of an act punishable 
according to Netherlands law, receive the punishment laid down for 
such act. 


2. It such crime does not at the same time contain the elements of 
an act punishable according to the Netherlands law. the perpetrator 
shall receive the punishment laid down by Netherlands law for the act 
with which it shows the greatest similarity. 

3. Any superior who deliberately permits a subordinate to be 

gui t> o such a crime shall be punished with a similar punishment as 

laid down in paragraphs 1 and 2 (above).” 


„f Vs A" ' lccou i nt of the jurisdiction of Netherlands Courts in war crime trials as well as 

i N°. D.61 of 22nd Decern^“asanded 

on lutn July, 1947. will be iound in the Annex to Volume XI of this series. 

< ) Sec Annex to Volume XI of this series, pp. 89-91. 

(■') />.. the Second World War, 1939 - 1945 . 
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„ •„ he noticed that, by making punishable war crimes and crimes 

sssSSSSE 

£” 0 f At tl (»> « made by both Courts in the trial under review, in 
addition to other considerations. 

""/will be remembered that the^d-tttwd tod invoked 

of Netherlands Conrt. h limbed 
bv "exceptions recognised in international law. 

The Court in the first ins.attoe rejected the fileu on the follow,n E grounds, 

■■ The greatest divers,ty of to 

national law w.th regard to the M^st on 

enemy territory are subject to ,teg™ ^‘'^national law. 

there can be no mentton ol an exception recogm j 

“ The Metherlands leglator h^ ^THemove doubts as 

visions by Lhe Law of 10th Ju y, , while servine with or 

to the possibility of putting on tria ^ crimes or crimes against 
under the enemy, have been guilty allowed to test the 

humanity. The judiciary in the N / t n he ill f der t h e ob,i g ation to apply it 
law for its intrinsic value and is a s nee{ j l0 put the legitimacy 

without comment, but furthermore <- of international law forbidding 

hostilities, to punish war 

cri ^;: a ::,r ^ .n^narion^^ 

Should exist which could be charged with to** ^ far u is for 
but such international justice as victors laid the duty of 

this reason that, after the first ^ 0 ^ ^111^ ^ nmhing much 
trying their criminals on the vanq s justice are better 

came*out of this.* 1 ) In these ^“msuncj tow -■* ^ ^ of 

served now that the victors av ern vins durinis the present war 

the serious crimes comm.trf by tte Germam^, g Moreov „ he 

Courts is commenced. r lhc Extraordinary Penal Law Decree No. 

<=) The law which introduced • - . 

D.61 previously quoted. 1920 bv the German Supreme Court in 

JSXfr tssvszszz* 

On the issue of the '^1 bas.sjf the J“"£* ttrpachl , rhe Lu « W 
ZivTmem l/trS t British Year Book ol Internat.onal aw. 
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The Special Court of Cassation concurred with the above views and gave 
the following additional reasons : 

" Since the lirst World War the development of international law has 
consistently moved in the direction of personal penal responsibility of 
perpetrators of war crimes and of their being tried either by an Inter¬ 
national Court of Law or by the courts of the injured belligerent State, 
this on the basis of the experience that many a belligerent State, and 
especially Germany, proved to be insufficiently inclined to live up to 
its international obligations towards its opponent with regard to the 
punishment of members of its own forces who had violated the rules 
of war to the prejudice of the opponent. 

" Under these circumstances, the Kingdom of the Netherlands has. 
internationally, legal competence over enemy war criminals, as has also 
been assumed in the Declaration of Moscow of 30th October, 1943, 
attention also being directed to the Preamble of the London Agreement 
of 8th August. 1945, with its appended Charter. 

" With the enactment of the Law of 10th July, 1947 (Statute Book 
No. H.233) no doubt can longer exist of the legal competency of the 
Netherlands judge to exercise this international jurisdiction of the 
Realm over enemy war criminals within the scope of the Netherlands 
justice, nor of the legal basis on which the exercise of this jurisdiction 
takes place.” 

The Moscow Declaration, which was signed on 30th October, 1943, by 
Great Britain, the U.S.A. and the U.S.S.R. and to which reference was made 
above, provided that, without prejudice to major war criminals who were 
to be given international trials, other war criminals were to be “ sent back 
to the countries in which their abominable deeds were done in order that 
they may be judged and punished according to the laws of those liberated 
countries. This principle was repeated in the Preamble to the London 
Agreement of 8th August, 1945, which provided for the trial of the “ Major 
Vnr Criminals ot the European Axis.' It was confirmed in Art. 6 of the 
sai Agreement which said that " nothing in this Agreement shall prejudice 
t e jurisdiction or the powers of any national or occupation court established 
or to be established in any allied territory or in Germany for the trial of 
war criminals.” 

3. rut PRISONERS Of WAR CONVENTION, 1929. AND THE TRIAL OF WAR 

CRIMINALS 

The accused s plea that he was entitled to be tried as a prisoner of war 
undei the rules of the Geneva Convention, was rejected by the first Court 
tor the following reasons : 

The Geneva Convention . . . provides in Art. 63 that a sentence 
on a prisoner ot war can only be pronounced by the same courts and in 
accordance with the same procedure as with regard to persons belong¬ 
ing to the forces of the detaining Power. . . . This does not, as Counsel 
has argued, carry with it that the accused ought to have been tried by 
the [Netherlands) Supreme Military Court, as in accordance with the 
decree on the Special Court . . . the dealing with offences committed 
in territory occupied by the enemy does not belong to the competence 
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Of military courts but to that of the Special Court in the composition 
of which the military element is represented. 

•‘The accused’s further appeal to Art. 46, para. 1. of the said Con- 

venlion which provhfc ?o» Songing 

Landwarfare. fails because Art. -7 tA) of the txlmor y 

The Court look also into c^iderahon ,f„Shc claB tol he had 
of the Geneva Convention, with . fj rst Co’-.rt rejected 

aolhaddiehcncmofaCo^ofh. ownctao^ >>ho J 

this plea on the grounds that i_ ‘ . him a counsel, that he had 

January, 1947, requested the C ‘ g d lhat at no time of the trial 

had this Counsel’s assistance at the trial, ana mat 

hi,d he objected to the '^*1 ^ fo( rejOTing t he plea concerning 
In this manner the first Courts rea the 'Geneva Convention, were 

the jurisdiction of the Court envied by ^“ 01nn , ined in Ne ,her- 
based on two mam arguments, rt ■ • within the competence 

lands territory during the occasion ^ d t0 lhat 0 f Special Courts, so 
of Netherlands military courts. * ** £ Nether lands Supreme Military 
that the accused could not be trie > t0 lhe Geneva Convention. 

Court as could otherwise be the c c J 7 . Ar , 2 1 (a) of the Nether- 

Secondly, that punishment for offenc ^ ^ accuse<J was charged. 

lands Extraordinary Penal Law Deere > who werc j n the enemy forces 

was equally applicable to Netherlan efil of lhe sa me jurisdiction as 

or service, so that the accused had the )p accor dance with the 

that existing for Netherlands mu y Convention. 

principle lying a. .he -on. of An. 6I o ^ ^ „„ deci , io „ of , h c 

The Special Court of Cassation, *h „,her which, as has 

first Court as to the rejection of the plea, ^ ^ ^ ^ authomatl ve 

previously been stressed, may be rega drcw a c | ear line between the 

pronouncements on the subjec . Geneva Convention and entailing 

offences justiciable under the terms of the Gene^ ^ ^ ^ ^ one hand . 

the implementation of its reev ’* n t ms Q f wa r entailing war crimes juns- 
and the violations of laws an jJ . referred l0 the texts of Arts. 45 

diction, on the other hand. After ha > 8 Convention>(1) the Court stated 
para. 1, 46, para. 1, and 63 ot the 

the following : . . frrin1 t i ie place of the . . . Articles 

“ h cun already be d«l«ed c^enUon. thai . . . Art. 63. as one 
within lhe general body of prosecution of prisoners of war. 

Of the provisions"*,.,ng“ I* P = t ,„. ion,. 


,k Pnsoners oi wai 
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aims at cases where the latter have committed offences against the 
authorities of the State in whose power they find themselves in a more 
serious manner than by a single breach of discipline, this in violation 
of the rules referred to in . . . Art. 45 and valid for that State’s own 
armed forces, or | at cases] where prisoners of war had committed 
during their captivity any other crime for which a penal prosecution 
comes into consideration.” 

In support of this view the Court made detailed references to rules which 
had preceded, in draft or final form, the provisions of the Geneva Con¬ 
vention : 

‘ This limited explanation of the aforesaid Article 63, which excludes 
the latter being applied to war crimes committed by enemy military 
personnel before!') becoming prisoners of war. finds confirmation in 
the history of this subject and especially in the history of its origin as 
well as in the later application of the 1929 Convention with the complete 
agreement of the Red Cross Conferences themselves. 

Indeed Articles 31 and 32 of the Russian proposal to the Brussels 
Conference of 1874. from which arose Article 28 of the Draft Inter¬ 
national Declaration relative to the Laws and Customs of WarC) drawn 
up by that Conference, were exclusively aimed at ofTences by prisoners 
ot war committed during their captivity,’ and at conspiracies on their 
part made with a view to [commit] a general escape ' or * against the 
authorities located m the place of their internment,' and were in no way 
aimed at deciding anything about war crimes committed by the parties 
concerned before their captivity as prisoners of war, a category of 
crimes by the commission of which, according to old established con- 
ceptions. such military personnel had already lost the protection to which 
they have a right in virtue of the prisoners of war law. 

No other opinion was expressed when, durine the First Hague 

the nrS n i£ re , nCe ’ thC S , Uid Art ’ 2X was consolidated with Art. 23 of 

Warfarf oM899 a T ? 4 a " d became Art - 8 of ,he Rllles of Land 

Rule if i i \x/ U f' Cb 'r ltS tUrn was incorporated unaltered in the 
Rules of Land Warfare of 1907. 

Dr .rl w S . SUm a tra ' n . of ‘bought was resumed when in 1921 the first 

amt .reH Aw ad s e prCSent ( ’ risoners of War Convention, in which 
appeared Art. 5, reading as follows : 

ilei^r^ Prisoner shall have the benefit of the common law' of the 
detaining State, but he must at the same time, abide by its rules ; 

or all offences committed he shall be subjected to the civil and 
military laws in force in the country where he is interned. . . . 

■ ThlS ! miu ation finds again expression in Art. 49 of the ‘ Pre- 
• bdfiwelm L i? I929 ’ the first Paragraph of which provided that 
. n s s a . e,lsure that the competent authorities exercise the 
^t e A lenienCy co " s,denn e lhe question whether an offence com- 
y a prisoner of war should be punished by disciplinary or by 
(') Italics are inserted. 

French, from lesls'written in'th > rillcs . and opinions quoted by lhe Court were made in 

—<* •.— ■ZSZSS.'SZ f, ‘” *• 
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judicial measures,’—a provision from which arose Art. 52 now in 

P.lallv the Special Court of Cassation made reference to the views ex¬ 
pand by the Red Cross Internationa. 

Conference of Experts held in Geneva inAjj. ^ ^ .. p rdimin . iry Docu . 

!aws and customs of war- lnler national Committee’V) and 

distributed tothc Experts, where the following statement was made (p. 146) . 

' ^tTr^rHussions which took place about it 

of captivity. The Convention contains no provision toncerm g 
committed prior to captivity." 

The Court also referred to the opinion expressed > ‘ f th 

Lxperts itself, and quoted the following passage from the Report 

C ° nfCm So far as war crimes are concerned it was submitted that j» 
ance with a principle of customary internationa a\ . 
goes far back in history, a soldier capu-redl and.found guilty of a ^ 
crime could no longer enjoy the bene it of the p ru | es of 

Convention. He who, while mlI^f tte ConveSn for his 
the laws of war could not invoke the ben del ations bCeni t o 

protection once he has been made prisoner. Most delegations 

have agreed to this viewpoint.’ an d 

The Special Court of Cassation reached the follow,ng conclusion 

JCCiSi °" Under these circumstances the prindp^ ^do" Agreement 
of 8th August. 1945, with its appended Charter and^u^P,^ ^ 

way contrary to the Prisoners 

of War Convention of 19 ^ ^ ^ Nurem berg and the 

" Both the International M'lrU y wUhoul excep tion recognise 

various Allied Military and other 

this same point of view. . , h .. t un( i er the terms 

- Therefore the position taken by of 192 9 he should be 

of Art. 63 of the Prisoners of * ..... Court must be rejected as 

tried by the [Netherlands] Supreme M U jon as l0 whether 

incorrect, and in connection wUh ims tne q ihc sens£ of thc 

appellant should be considered a prisoner o. 

said Convention needs no answering. ti ub l0 whether 

the ^ 

the special V.-l- - hh reads as Art. 49 of the Preliminary 

(>) Art. 52 of the Geneva Convention, I9_9. wh.cn rea 

Draft quoted above. Documentation priUminaire four,,* pur le Comiti 

(*) Published in french, under tne uuv J94? 

International tie la Croix Xongt ■ 


■A 


IIS 


TRIM. OF HANS ALBIN RAUTER 


appeal to Art. 46 of the said Convention on good grounds, for as 
appears from the above this provision could only be applicable if 
appellant was tried for crimes committed during captivity as a prisoner 
of war." 

In this manner the above findings bring in the foreground the decisive 
factor or element for determining the type of cases in which the Geneva 
Convention is applicable to prisoners of war in the field discussed. The 
latter applies only in regard to offences committed during the period of 
captivity. Therefore its rules are not attached to the status of “ prisoner 
of war ” taken in itself, but only insofar as a prisoner of war has been guilty 
of offences incidental to his captivity. From this it follows that a prisoner 
of war guilty of war crimes which, by virtue of the very nature of the cir¬ 
cumstances involved in such cases were committed prior to captivity, can 
derive no benefit of the status acquired as a consequence of his capture 
with regard to offences which he had committed prior to having been taken 
prisoner. He is then regarded as any other alleged war criminal and, in 
spite of his status of prisoner of w ar, tried under the rules in force for persons 
prosecuted for war crimes. 

4. THE RULE “NULLA POENA SINE LEGE" 

In the course of the proceedings before the first Court the accused had 
pleaded that, in addition to the lack of jurisdiction of the Netherlands courts 
as claimed by him, he could be neither tried nor punished for the following 
two reasons : 

(a) At the time of the alleged crimes there was no law according to 
which those who had violated the laws and customs of war could be 
punished by a foreign State. 

(b) In the Netherlands the acts charged were made punishable for the 
first time by Art. 27 (a) of the Extraordinary Penal Law Decree, that 
is after the alleged crimes were committed. 

The accused contended that for these reasons the trial was held under 
the terms ol retrospective legislation, in violation of the general principle, 
explicitly recognised in Netherlands law, that no act could be punished 
without the existence of prior rules concerning both the offence and the 
penalty (Nullum crimen, nulla poena sine lege). 

This plea was considered and rejected by both Courts. 

The provision invoked by the accused from the Netherlands Law was Art. 1 
of the Penal Code, which reads as follows : 

“ No act is punishable except in virtue of a legal provision which has 
preceded that act. Should there be a change in the legislation after 
the date on which the crime was committed, the provision most favour¬ 
able to the accused shall then be applied/’ 

The effect of this provision was suspended in the sphere of war crimes 
and the other offences justiciable under the terms of the Extraordinary Penal 
Law Decree No. D.61 of 22nd December, 1943. This was done by Art. 3 
of the said Decree : 

“ For the operation of this Decree the rule laid down in Art. 1 of the 
Penal Code is irrelevant.” 
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The first caurt made express reference to this exception but did not wish 
to confine itself to this argument. It stressed at the same time that the rules 
under which violations of the laws and customs of war were punishable in 
international and Netherlands law did not constitute a new legislation, but 
only a statement of pre-existing laws. The court entered first into the 
question of the legal basis for suspending the effect of the rule “ Nullum 
crimen, nulle poena sine lege ” : 

" The question can be put as to whether the [Netherlands] legislator 
was competent to make Art. I of the Penal Code inapplicable as far 
as the trial of war criminals is concerned, especially as Art. 23 <//) of 
the Rules of Land Warfare forbids that the rights and claims of the 
opponent's subjects be declared invalid, suspended or inadmissible.! 1 ) 
This Article, however, only forbids a discriminatory treatment of enemy 
subjects and its object is not to bring about changes in the legislation 
which, as is the case in the present instance with the suspension of Art. 1 
of the Penal Code, apply equally to its own subjects and to those of the 
enemy country. Moreover, it is generally accepted that the rules 
concerning war crimes and appearing in the Charter belonging to the 
London Agreement of 8th August, 1945, do not form a new law, but 
only a formulation of international law which already existed before 
the war and was prescribed in Conventions and especially in the Rules 
of Land Warfare, and which were therefore already made punishable 
in the . . . [Netherlands] Military Penal Code.” 

The findings of the Special Court of Cassation were entirely centred on 
this latter feature, that acts lor which the accused was tried were punishable 
under rules which preceded their commission : 

“ Indeed the Hague Convention of 1907 relative to the Laws and 
Customs of War on Land . . . lays certain restrictions on the bel¬ 
ligerent parties in their conduct towards each other and towards the 
population of the occupied territory, expressly forbids certain actions 
in it and at the same time . . . provides in the Preamble that * in cases 
not covered by the rules adopted . . . the inhabitants and the bel¬ 
ligerents remain under the protection and governance of the principles 
of the law of nations, derived from the usages established among 
civilised peoples, from the laws of humanity, and from the dictates of 
the public conscience.’ Each deliberate transgression of these inter¬ 
nationally established rules of warfare constitutes an international 
crime, and the appellant wrongly asserts that the criminal character of 
such actions has only now, afterwards, been provided. In doing so 
he loses sight of the fact that for a long time such transgressions have 
been known all over the world as ‘ oorlogsmsdryvew,' ‘ crimes de 
guerre,’ * war crimes,' ' kntgsverhrethen,' etc., while even before the 
Second World War the imposition of punishment for such acts took 
place in several countries, among them Germany. 

" The appellant has also incorrectly asserted that Art. 27 (a) ol the 
Extraordinary Penal Law Decree has introduced a new ■ crime against 

(■) Article 23 (h) of the Hague Regulations provides as follows : 

" In addition to the prohibitions provided by special conventions, it is particularly 
forbidden ... (h) to declare abolished, suspended or inadmissible the right of the 
subjects of the hostile party to institute legal proceedings.” 
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humanity ' : indeed this yvas in so many yvords subjected by the said 
Preamble to the ‘ layvs of humanity.' 

“ From what appears above it follows that neither Art. 27 (a) of 
the Extraordinary Penal Layv Decree nor Art. 6 of the Charter of London 
to yvhich the said Netherlands provision of law refers, had, as the result 
of an altered conception with regard to the unlawfullness thereof, 
declared after the event to be a crime an act thus far permitted ; . . . 
these provisions have only further defined the jurisdiction as well as the 
limits of penal liability and the imposition of punishment in respect of 
acts yvhich already before [their commission] yvere not permitted by 
international law and yvere regarded as crimes. 

“ The appeal which has further been made by the appellant in this 
connection to Art. 23 (h) of the Rules of Land Warfare, misinterprets 
this provision, as the said Article . . . can only have a bearing on 
civil claims. 

" I' 1 so tar as the appellant considers punishment unlayvful because his 
actions, although illegal and criminal, lacked a legal sanction provided 
against them precisely outlined and previously prescribed, his objection 
also fails. 

" The principle that no act is punishable except in virtue of a legal 
penal provision yvhich had preceded it, has as its object the creation of 
a guarantee of legal security and individual liberty, yvhich legal interests 
yvould be endangered if acts about which doubts could exist as to their 
deserving punishment were to be considered punishable after the event. 

This principle, however, bears no absolute character, in the sense 
that its operation may be affected by that of other principles with the 
recognition ol which equally important interests of justice are concerned. 

These latter interests do not tolerate that extremely serious viola¬ 
tions ot the generally accepted principles of international law, the 
criminal . . . character of yvhich was already established beyond doubt 
at the time they were committed, should not be considered punishable 
on the sole ground that a previous threat of punishment was lacking. 
It is lor this reason that neither the London Charter of 1945 nor the 
Judgment of the International Military Tribunal [at Nuremberg] in the 
case of the Major German War Criminals have accepted this plea yvhich 
is contrary to the international concept of justice, and yvhich has since 
been also rejected by the Netherlands legislator, as appears from 
Art. 27 (a) of the Extraordinary Penal Law Decree.” 

It will be noticed that the findings of the Court of Cassation include two 
separate issues on the subject. The first concerns the existence of rules 
according to which the acts charged against the accused constituted criminal 
offences at the time of or prior to their commission. The second relates to 
the punishment attached to such offences. In continental law this last issue 
is ot particular importance as penalties for criminal olTenccs are provided 
for by statutory law in express terms and yvith the designation of the specific 
penalty or penalties attached to each offence, as a rule in terms of the maxima 
and/or minima punishments. The main argument of the Court on this 
point was that, at least in the field of international criminal law as related 
to war crimes and crimes against humanity, express provision for the type 
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and severity of punishment was not an essential pre-requisite. Decisive was 
the fact that, in view' of its seriousness, the offence was deserving of punish¬ 
ment under all standards of criminal justice of civilised nations.!*) 

The above findings are in accord with those made by the International 
Military Tribunal at Nuremberg in the case against the major Nazi war 
criminals. In its Judgment the Tribunal made in the first place a statement 
on the nature and scope of the principle “ Nullum crimen, nulla poena sine 
lege.” It determined that the latter yvas “ a principle of justice ” and could 
not therefore result in consequences contrary to the aims pursued by criminal 
justice, one of which yvas that it would be unjust not to punish serious 
offenders for technical deficiencies, if any, of the existing law. This is what 
the Tribunal said in this respect: 

” In the first place, it is to be observed that the maxim nullum crimen 
sine lege is not a limitation of sovereignty, but is in general a principle 
of justice. To assert that it is unjust to punish those who in defence 
of treaties and assurances have attacked neighbouring States yvithoui 
warning is obviously untrue, for in such circumstances the attacker 
must know that he is doing wrong, and so far from it being unjust to 
punish him, it yvould be unjust if his yvrong were alloyved to go un¬ 
punished. Occupying the positions they did in the government of 
Germany, the defendants, or at least some of them, must have known 
of the treaties signed by Germany, outlawing recourse to war for the 
settlement of international disputes ; they must have known that they 
were acting in defiance of all international law when in complete 
deliberation they carried out their designs of invasion and aggression. 
On this view of the case alone, it would appear that the maxim has 
no application to the present facts. ’ 

As previously reported, in connection with the Netherlands Courts 
findings on the severity of the punishment imposed upon Rauter, similar 
considerations were made regarding the accused’s knowledge of the criminal 
nature of the acts tried at the time of their commission.! 5 ) 

The Nuremberg Tribunal then considered the issue of the existence of 
rules making the offences charged punishable prior to their having been 
perpetrated, and came to similar conclusions as the txvo Netherlands C ourts. 
It lay stress on the fact that acts prohibited by international treaties or con¬ 
ventions needed not be “ named crimes ” in the relevant texts to constitute 
criminal offences. Neither was it indispensible that such treaties or con¬ 
ventions should contain express provision as to the penalties to be imposed. 
Both issues were guided by general principles of criminal law. W ith 
reference to the Kellog-Briand (Paris) Pact of 1928, which prohibited 
recourse to war for the solution of international controversies and which 
the Tribunal regarded as declaratory of the criminal nature of aggressive 
wars, the Tribunal made the following authoritative statement on the general 
issue of the criminal nature of violations of laws and customs of war, as 
provided against in international treaties and conventions : 

“ But it is argued that the Pact [Kellog-Briand] does not enact that 
such wars are crimes, or set up courts to try those yvho make such wars. 

(») Compare the Klinge Trial in Vol. 111. pp. 1-14. 

(•) See p. 110 above. 
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To that extent the same is true with regard to the laws of war contained 
in the Hague Convention. The Hague Convention of 1907 prohibited 
resort to certain methods of waging war. These included the inhumane 
treatment of prisoners, the employment of poisoned weapons, the 
improper use of flags of truce, and similar matters. Many of these 
prohibitions had been enforced long before the date of the Convention ; 
but since 1907 they have certainly been crimes, punishable as offences 
against the laws of war: yet the Hague Convention nowhere designates 
such practices as criminal, nor is any sentence prescribed, nor any 
mention made of a court to try and punish offenders. For many years 
past, however, military tribunals have tried and punished individuals 
guilty of violating the rules of land warfare laid down by this Conven¬ 
tion. In the opinion of the Tribunal, those who wage aggressive war 
are doing that which is equally illegal, and of much greater moment, 
than a breach of one of the rules of the Hague Convention. In inter¬ 
preting the words of the Pact, it must be remembered that international 
law is not the product of an international legislature, and that such 
international agreements as the Pact of Paris have to deal with general 
principles of law, and not with administrative matters of procedure. 
The law of war is to be found not only in treaties, but in the customs 
and practices of States which gradually obtained universal recognition, 
and from the general principles of justice applied by jurists and prac¬ 
tised by military courts. This law is not static, but by continual 
adaptation follows the needs of a changing world. Indeed, in many 
cases treaties do no more than express and define for more accurate 
reference the principles of law already existing.” 

In the light of the foregoing findings it follows that, in the case of Rauter. 
t e plea concerning the maxim “ Nullum crimen, nulla poena sine lege” 
was rejected on the grounds that the offences committed by him were 
punishable under rules in force at the time of the offences, and therefore 

prece mg the acts tried in accordance with the maxim invoked by the 
accused. 

A word or two should, however, be added in regard to the Netherlands 
provision which, as previously explained, suspended the effect of the maxim 
discussed in the held of war crimes and of the other offences punishable under 
the Netherlands Extraordinary Penal Law Decree of 22nd December, 1943. 

, e , sa * provision should be understood within the meaning stressed by 
both the Netherlands Special Court of Cassation and the International 
Military Tribunal at Nuremberg. This means that, fundamentally, the 
suspension of the maxim does not result in the punishment of an act which 
was not criminal and punishable at the time of its commission. The 
suspension rather relates to the technical insufficiencies of the written law, 
in particu ar in countries, such as Holland, where criminal matters are solely 
Ki ie ^ 8 overne d by rules of Statutory Law. Its effect then is only to 
enable trial and punishment where either or both would seem to be barred 
°h UL “ texts containing systematically arranged provisions as to crime 
and punishment in each given type of acts liable to punishment. 

An indication as to such an effect in Netherlands law of the suspension 
t the maxim discussed, is given in the attitude of the Special Court of 
Cassation prior to the enactment of Art. 27 (a) of the Extraordinary Penal 
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Law Decree of 22nd December, 1943. As explained elsewhere,! 1 ) at that 
time the Court denied jurisdiction over war crimes to the Netherlands 
courts in the first instance for lack of municipal provision placing such 
offences explicitly within the scope of their competence. It did so in spite 
of the suspension of the maxim effected by Art. 3 of the Extraordinary Penal 
Law Decree, which, if understood otherwise than explained above, could 
have been interpreted so as to make punishable any act not provided against 
by the then existing Netherlands laws. Another indication is given by the 
very introduction of Art. 27 (a), without which the Special Court of 
Cassation did not feel that war crime trials could be held by Netherlands 
courts even with the maxim “ Nullum crimen ” suspended. Art. -7 (a). 
while giving jurisdiction to the courts to apply laws and customs of war 
relative to war crimes and crimes against humanity, provided that punish¬ 
ment was to be imposed in accordance with existing provisions of the 
Netherlands Penal Code. This implied the principle contained in the 
maxim “ Nullum crimen ” that as regards both the offences and the penalties 
the relevant rules were to be and were in fact pre-existent to the acts tried.( ) 


5. PERMISSIBILITY OF “ REPRISALS 

The major issue of substantive law in the trial under review was that of 
the permissibility of reprisals. 

Granted the Netherlands Courts’ competence to try him, and granted also 
that the trial was not held on the basis of pa post facto rules of law, the 
accused’s main defence was that he was relieved of the duty to abide by 
the laws and customs of war governing the conduct of the occupying Po er 
towards inhabitants of occupied territory, and was, as a consequent entitled 
to take reprisals. The accused’s defence was that all acts undertaken y 
him against the Netherlands civilian population were committed as justified 
reprisals for acts of violence perpetrated by the same population against 
members of the German occupying authorities. 

The arguments of the accused raised several legal issues of importance 
in regard to his defence, which were intimately connected with. bu * neverthe ' 
less additional and in a sense preliminary to the question as to whether and 
o what extent the accused was entitled to and did resort to JUSUfiedrepnsaK 
These issues concerned the effect of an act of surrender, as evidenced in the 
Netherlands instrument of capitulation of May, 1940. upon the inhabitants 
and the Government of an occupied country in their rdationship wth tte 
authorities of the occupying Power. This in turn raised the problem as to 
whether and if so, in what circumstances, the civilian population of an 
occupied territory is entitled to resist the occupant by resorting to acts of 
violence against him. 

It is after due consideration of these issues that the courts approached 
the problem of justified and unjustified, lawful and unlawful reprisals 
Their jurisprudence on this subject is welcome as the question of repr ^' s 
is one J of great difficulty in international law. As already reported e se 
where,! 3 ) and as stressed by Lord Wri ght, no complete "law of reposals 

( l ) See Annex to Vol. XI. pp. 89-90. , . . ,, „ 

(*) Regarding the plea o 1 nullum crimen, nulla poena sine lepe. sec also Not. N, pp. - 

.. n ii-i mil />!’ «K>o eoripc nn 
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in lime of war has yet developed. The limitations of reprisals in time of war 
are still not well defined, and regarding the applicable rules, one has chiefly 
to rely on the opinion of learned publicists and on judicial precedents of 
a differing nature. The Netherlands courts gave, on the occasion of this 
trial, important views on the subject which will, undoubtedly, contribute » 

to the gradual elimination of the existing uncertainly and difficulties. 

(i) Effect of an Act of Surrender ( Capitulation ) 

The accused's plea in respect of the Instrument of Capitulation of the 
Netherlands Forces of 15th May, 1940. was, it will be recalled, that it im¬ 
posed obligations upon the Netherlands civilian population to refrain from 
any hostile act against the German occupying authorities, and also upon 
the Netherlands Government to refrain from orders, or instructions in 
violation of this obligation. The main argument used in this respect was 
that the said Instruments were in the nature of a Treaty and had therefore a 
binding effect upon the Netherlands Government and its subjects. 1 

The above Instrument, officially known as “ Conditions for the Surrender 
ot the Netherlands Forces" (Bedingungen fiir die Uebergabe der Nieder- 
landischen Wehrmacht), was signed by the Netherlands Commander-in-Chief 
of the Combined Army and Navy, General Winkelman. It contained 
among others, the following provision (Article 5) : 

An order is to be issued(') to the administration of towns and 
communes that every hostile action against the German Army, its 
members and establishments must be refrained from and that absolute 
peace and order must be maintained. It must be pointed out that 
actions to the contrary will be severely punished according to German 
law.” 

Recognition was made of a fact which was to be used by the Courts in 
i eir findings, that not the entire Netherlands territory w'as as yet occupied 
at the time of the surrender: 

German troops will not occupv that part of Netherlands territory 
not yet occupied by them." 

It was also acknowledged that the settlement was not final, and that this 
was to be reached only by means of further negotiations. 

Provision was made that the "occupation was to be assisted by the 

et er an s authorities in every way." The above Instrument was accom- 
pamed by two additional documents known as " Points of Negotiations ” 
(Verhandlungspunkte) and " Appended Protocol ” (Zusatzprotokoll) which 
were signe on behalf of the Netherlands Commander-in-Chief. The first 
con aine a clause according to which all Netherlands police forces were to 
be retained in service.” 

The first Court made the following findings in regard to the accused's 
plea as related to the above documents : 

The Court does not share the view of Counsel and the accused that 
rom t is it follows that it was the duty of the Netherlands Government 

in on on to refrain from inciting the population in the Netherlands 
to resist the enemy. 


“ According to international law a capitulation treaty is a pact between 
commanders of belligerent forces for the surrender of certain troops or 
certain parts of the country, towns or fortresses, and as such must be 
scrupulously fulfilled ; the commander who concludes such a pact can¬ 
not, however, be considered empowered to bind his government to a 
permanent cession of territory, to a cessation of hostilities in territories 
which do not come under his command or, in general, to provisions of 
a political nature ; such provisions are binding in a capitulation treaty 
only if they are ratified by the governments of both belligerents .( 1 ) 


”... The pacts to which the defence appeals are purely a capitula¬ 
tion treaty with an agreement for further regulations as to how the 
same is to be carried out, . . . which pacts had no political implication 
and therefore also laid no obligations on the Netherlands Government or 
on the population of the occupied territory. (’) The Court is strengthened 
in this conviction by the circumstance that no appeal was ever made to 
these pacts from the German side during the occupation to demonstrate 
that the Government in London was acting unlawfully, and these pacts 
were never made public or accompanied by an admonition to the 
Netherlands population to keep calm, which in the circumstances the 
occupying Power would never have failed to do had it been of the 
opinion that these pacts contained the implication which the defence 
now wishes to attribute to them. 


“ These pacts were strictly adhered to on the Netherlands side, in 
particular Article 5, in which it was laid down that an order was to be 
given to the Netherlands population that it must refrain trom hostile 
acts and keep absolute peace, was carried out. 

“ On these various grounds the Court also considers that the Nether¬ 
lands Government in London was justified in inciting to resistance !') in 
this country, and it cannot be reproached for having had arms dropped 
for this purpose on occupied Netherlands territory front aeroplanes, 
which formed part of the allied war operations against Germany for 
which the Netherlands Government does not bear the sole respon¬ 
sibility.” 

The Special Court of Cassation concurred with the above views in the 


following terms : 

“ The Capitulation contains not a single provision which lays obliga¬ 
tions on the Netherlands population with regard to the occupant or 
which would oblige the Netherlands government to anything more than 
to acknowledge this happening as a lawful capitulation. 


At 4 50 p.m. on 14th May, 1940, without a previous agree¬ 
ment with the invading enemy, the |Netherlands] Commander-m-Ch.ef 
of the Land and Sea forces [General Winkelman] gave the order to the 
commanders of the forces in this country to lay down their arms. 

•*. . . In this meeting [with German representatives! held on 15th 
Mav 1940, there could be no question of negotiations over a capitula¬ 
tion pact to be concluded, and the Commander-in-Chief could then also 
m-eive orders from the enemy only in connection with the situation 


( l ) By the Netherlands authorities. 


( l ) Italics are inserted. 
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which had arisen, and at the most could possibly protest against unlawful 
regulations, as in fact he did do with regard to certain provisions. 

“ The signing of the so-called ‘ Bcdingungen fur die Uebergabe der 
Niederlandischcn Wchrmacht' by the Commander-in-Chief, and 
similarly a fortiori the signing of the two documents following on this, 
respectively named ‘ Verhandlungspunkte ' and ‘ Zusatzprotokoll.’ by 
the commanders under him. did not thus hear the character of a pact 
with the enemy Jon es, hut are simply to he considered as a proof of the 
receiving of orders given them A') 

These and subsequent orders were only legally valid insofar as they 
related to that part of the Kingdom of the Netherlands brought by the 
enemy under his power and those Netherlands forces present in that 
Part, with the exception for a short time of Zeeland, and in so far as 
they were of a military nature. 

As is apparent from the contents of the documents mentioned above 
the proposition is also particularly incorrect that the so-called capitula¬ 
tion pact was concluded by General Winkelman in his capacity as 
exceptional bearer of the Netherlands governmental authority in the 
occupied territory, and that his further measures for the putting into 
execution of the German orders were generally binding rules for the 
Netherlands population. 

Therefore there can be no talk of violation of a pact, and this also, 
as appellant has argued, by other authorities than those which con¬ 
cluded it. and at the most there could possibly be a question of non- 
compliance with enemy military orders by the Commander-in-Chief. 

; • • I' 1 particular, in accordance with Article 5 of the ‘ Bedingun- 
gen he | the Commander-in-Chief] had an order given to the municipal 
authorities and to the population to refrain from any hostile action 
against the German army, its members and institutions, and to remain 
unconditionally quiet—in which spirit also H.M. Queen Wilhelmina 
a ressed hersell immediately to the Netherlands population—and in 
accordance with Article 1 of the ‘ Bedingungen ' the Commander-in- 

xi 'u , d 1IS dut > in handing in weapons and ammunition by the 
Netherlands forces. 

• u ' 1 ^ dlL ' L ’ arr ymg-out of these and other orders contained in the 
Bedingungen and its appended documents the immediate results of 
t e capitulation were effected, and henceforth the occupied Netherlands 
territory came by rights under the regime of the military occupation 
described in Section III of the Rules of Land Warfare. 

Even if, as the appellant has shown he desired, the orders given 
■ . e German commander to the Netherlands forces after their 
capitulation were to be extended still further by considering the Nether- 
ands Government as bound for the whole of the future duration of the 
war by obligations analogous to those laid by the enemy on the 
Commander-in-Chief, exclusively in that capacity, with temporary effect 
or the transition of a state of war into that of a military occupation, 

>5X5 SftSSK." 
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the appellant's ground for complaint would still not hold good in any 
respect. 

“ Even in a trend of thought of that sort such a permanent lack of 
freedom would presuppose the occupier himself living up to his obliga¬ 
tions in accordance with the Rules of Land Warfare, an assumption 
which in no way applies to the German conduct of the war and of the 
occupation, as will be further explained hereunder when discussing 
appellant’s appeal to reprisals.” 

(ii) Right to Resistance of Inhabitants of Occupied Territory 

In close connection with the conclusions reached on the subject of the 
effect of the Surrender in 1940, the first Court came to the further con¬ 
clusion that the Netherlands civilian population was under no legal obliga¬ 
tion to obey the orders of the occupant and. as a consequence, to refrain 
from acts of violence against him. Resistance to the enemy during the 
occupation could be “ a permissible weapon. " While recognising such a 
right, the Court stressed, however, that if no violation of a legal obligation 
were involved, acts of violence nevertheless gave the occupant the right to 
answer resistance by retributive action, i.e.. by the imposition of penalties 
which would not conflict with the laws and customs of war. This implied 
in the first place that punishment would affect only a person proved guilty 
of an act of violence, and in no case innocent people. The instance chosen 
by the Court to illustrate the issue was that of espionage. 

The Court’s findings on the subject were expressed in the following terms : 

“ The Court will grant the accused that, viewed from the German 
standpoint the resistance in the Netherlands to the occupying Power 
could be considered as unlawful because the illegal fighters in the 
Netherlands did not fulfil the requirements concerning legal hghting 
forces as prescribed by the Rules of Land Warfare,! 1 ) and the accused 
was therefore justified in acting against this resistance. 

“ To avoid any misunderstanding the Court here wishes to add that 
from the Netherlands point of view this matter can be considere 
differently, because the occupying Power only exercises a factual and 
not a legitimate authority,!’) so that the population of the occupied 
territory is in general neither ethically nor juridically obliged to o e> 
it as such ; it follows from this that resistance to the enemy in the 
occupied territory can be a permissible weapon . there is no contra¬ 
diction in this because such cases appear more than once in the Rules 
of War. especially in the case of espionage which is considered as a 
lawful weapon, while at the same time the belligerent party, which gets 
hold of a spy belonging to its opponent, has the right to punish such 

spy, even with death." 

Art 7 9 of the Hague Regulations contains a description of who is con- 
si d“d M t* aspy, and An. 30 provides ,ha, no spy can be pun,shed w.thon. 

proper trial. _______ 

Thi- a reference to Arts. 1 and 2 of the Hague Regulations, according to which 
(■) Tins is a reference o £ c ■ j t0 irre g U lar combatants under certain conditions 

Iwo of which “ Kui :Tha?"h1y carry their arms openly, and that they respect the 

hws and customs 0 ^^- ^ ^ of the Hague Regulations, according to which the 

occupying Power exercises only a de facto authority in occupied territory. 
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It should be noted that similar conclusions were drawn by other Nether¬ 
lands courts on the occasion of other trials. In the trial of Friedrich C 
Christiansen,(') senior commanding officer of the German Army in occupied 
Holland (Wehrmachtsbefehlshaber), the defence included the argument that 
the offences with which the accused was charged, had been committed in 
reply io acts of “ illegitimate " resistance committed by the inhabitants in 
violation of their alleged obligations to refrain from inimical conduct towards 
the occupant. The Court denied the existence of “ illegitimate ” resistance, 
on the grounds that, insofar as international law regulated the way in which 
a war and an occupation must be conducted once a war had started, the 
l.m makes no distinction between a lawful or an unlawful war, or between 
legitimate or illegitimate occupation. Both lead to the same consequences 
as to the law s to be observed for the duration of the war between belligerents 
and between occupant and occupied. As a consequence there was neither 
a distinction to be drawn between “ legitimate ” and “ illegitimate ” resist¬ 
ance. The inhabitants were in any case under no obligation to refrain from 

attacks on the army of occupation,” so that the occupant could never 
derive from such attacks the right to act in violation of the laws and customs 
o! war. What he could and was entitled to do is to impose penalties upon 
those who were guilty under the terms of occupational laws and regulations, 
in accordance with rules of international law. The Court referred also to 
the case of spies. 

The relevant parts of the findings in the above trial read as follows : 

The C ourt wishes ... to let it be known as its considered judg¬ 
ment that it does not subscribe to the arguments on the grounds of 

which counsel considers the resistance committed in the present case 
to be illegal. 

" Counsel has certainly advanced that it is a rule of International 
ommon Law that the civilian population must refrain from attacks 
on the army of occupation, but the Court denies that such a rule would 
exist in the sense that the civilian population would be violating a duty 

in aw towards the occupant by acts of resistance such as occurred 
here. 

As long as International Law, when regulating the way a war and 
an occupation should be conducted, does not discriminate between a 
legitimate and an illegitimate occupation, a rule of that sort would be 
unthinkable. 

If such a rule does exist its only meaning is that the civilian 
popu ation, it it considers itself justified in committing acts of 
resistance, must know that, in general, counter-measures within the 
limits set by international law may be taken against them with 
impunity. ... 

Th._ above explanation of the alleged rule is in complete agreement 

VV 1! u L" ? S intc . rnat ' onal law concerning espionage, according to 
w ic a belligerent violates no right of the opposing party by making 

use , 0 . es P'°nage, while on the other hand espionage may be countered 
with impunity by the opposing party, who may inflict the severest 
penalties on the spies themselves.” 

(') Judgmem of the Special Court in Arnhem, pronounced on 12th August, 1948' 
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It thus appears that, according to the Netherlands Courts, the relationship 
between an occupying Power and inhabitants of an occupied territory is 
guided by the following rules or principles : 

Inhabitants of occupied territory are expected to maintain a peaceful 
attitude towards the occupant. This, however, is not in the nature ol a 
legal obligation and does not, in law. prevent inhabitants from resorting to 
hostile acts towards the occupant. The main legal consequence of this 
situation is that, where inhabitants commit hostile acts, the occupant is not 
relieved from the duty to abide by the laws and customs of war governing 
its conduct towards the inhabitants. Therefore, he may not commit acts 
of arbitrary revenge against them. Breaches of peaceful occupation on the 
part of the inhabitants entitle the occupant to take proper steps against the 
offenders, in accordance with the laws and customs ol war. These require 
that the offenders should be given fair trial, with full protection ol their 
right to defence, and that no excessive punishment should be imposed, 
having regard to the nature ol the offence and the degree ol the accused s 
guilt. 

In connection with the Netherlands Courts findings on this subject, it 
should be noted that one of the Court laid stress on a special type of cases. 
It referred to cases where the inhabitants had committed acts of violence 
in self-defence of similar acts being committed by the occupant against them. 
In such cases, said the Court, the acts resorted to by the inhabitants were 
“a justifiable defence which the occupant may not punish or answer by 
reprisals.”!') 

(iii) Legitimate and Illegitimate Reprisals 

The question what arc legitimate and illegitimate reprisals is, as previously 
stressed, one of difficulty in international law. 

In the theory concerning reprisals in time of peace it is generally agreed 
that the latter arc permitted as a means of enforcing international law. They 
arc one of the two main expressions of self-help on the part of Stales, the 
second being war waged in defence of a States right violated by another 
State. As such they are an answer to international delinquency and. in 
time of peace, they constitute a mode of compulsive settlement of disputes 
wherever negotiations or other amicable means of settlement have failed. 
The emergence of international bodies, such as the League of Nations 
and the United Nations, has caused some authoritative writers to raise the 
Sue as to whether, after the acceptance by Governments of obligations 
regarding the pacific settlement of international disputes. States arc still 
emitted to make use of compulsive means of settlement between hemsclves 
including reprisals. The opinion has been expressed that so long as the 
renunciation of the right of war.” as one of the two major means of com¬ 
pulsive settlement!•-) ” is not accompanied by an obligation to submit 

“oTiudpnem of the Special Court at Arnhem, in the case against Friedrich Christiansen. 

delivered on 12th August. 1948. . 

# i.crim tinn to a war of aggression, which is an international crime, war* 
"n ^lf'hSp of the violation of a Slate s right are not illegal. With the cs- 

sff Jggg g t ^-rs^xiS*SE ; 
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disputes to obligatory judicial settlement, and so long as there is no aecnev 
enforcing compliance with that obligation and with the judicial decision 
given in pursuance thereof, reprisals , at least of a non-forcible character 
must be recognised us a means of enforcing international law.( l ) 

Similar conclusions, though for other reasons, were made in regard to 
reprisals in time of war. It was stressed that “ reprisals between belligerents 
cannot be dispensed with, for the effect of their use or the fear of their beinp 
used cannot be denied.! =)” 

The above considerations are illustrative of the fact that international law 
recognises reprisals admittedly within certain conditions and limitations 
and thus opens the further issue as to what is to be regarded as lawful and 
what as unlawful reprisals. 

We are concerned here with this issue only as it arises in time of war. 
t IS then confined to cases where one belligerent violates or is alleged to 
have violated the rules of warfare and the other belligerent retaliates in order 
to bring about a cessation of the existing or alleged violations. The problem 
with which one is then faced consists in that, as was judiciously observed 
a war crime does not necessarily cease to be such for the reason that it is 
committed under the guise of reprisals," but that, on the other hand, “ as 
a rule, an act commuted in pursuance of reprisals, as limited by International 
Law cannot properly be treated as a war crime.”! >) The problem consists 

? , thc sco f c aild nature of acts which the retaliating party is 

deemed entitled to undertake. 

1 fi " din f lhe Ncthcrlands Courts acknowledged the existence of 

fmm L repnsals . In t,m L e of war ’ aad thereby the need to distinguish them 

m 1 H, u ,V° nS ! UU l mg abu T e or ,lle £* tima te reprisals. The findings were 

member r P ,h V , r "P? 10 lhe k,llin e of ^stages and other innocent 
members of the Netherlands civilian population. 

ob^rva£ al C0Un ‘ n thC firSl instance made thc Allowing preliminary 

. , ‘ S a f act eencra'ly accepted that a belligerent has the right to 
opponent' 53 S ** * reqUlU for unIawful acls of war committed by the 

linn nI 1C J e u CX1SlS a d ,° Ubt , ° Ver the question as to whether a collective 
fine may be imposed and innocent citizens killed by way of reprisal.” 

in rnodS°n U , rt , ^ Kc^' °" the fact that “ Germany is the only country 
occunfed te H.o * 5 proceeded wi,h the killing of innocent citizens in 
L ry or Purpose of maintaining peace and order ... in 

justice" p°" lrary 10 the m ° st elementary conceptions of humanity and 
States Milii fer r C l Wa ? madc 10 the Judgment delivered by a United 
others U mH > -, TnbUna '? Nuremberg in the trial of Wilhelm List and 
,ha, Judgment.^ ' Ne.herland, Conn - associated to*" 

llal'ics^rc^inscrted! m ’ L ‘ ui,er t' ac h'• l'„enu,non,,I Law. VoUL 6th Edition(ReriM*i), p. I ll 
See Oppenheim-Lauterpacht, up. ct/„ Section 247 , p. 446 . 

>•■- ° f 944 at, p 0n 76 and thC Punishraent of War Cnmcs ” British 

arc also tQ'tlcTound 1 ' h ' S Ser * CS ‘ Pf> ' 34 ' 9 "' whcrc considerations on the issue of reprisals 
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The latter was of the opinion that the killing ot hostages was permissible 
only in exceptional cases, and in this connection made findings as to when 
such killings were prohibited and thereby constituted criminal acts. These 
findings included the opinion that it was unlawful to kill hostages if thc 
actual perpetrators of the offence which gave rise to the taking of hostages 
were or could be found. This was also the case wherever such killings 
were excessive with regard to the original offence.(') Reference was also 
made to the conditions required for reprisals in general by the British and 
American military regulations. These admit reprisals only as a measure of 
last resort which may never be taken for revenge but only as a means of 
inducing the enemy to desist from unlawful practices ot warfare. They also 
require as a condition that the actual perpetrators of the original offence 
could not be found, and that there is due proportion between the acts 
undertaken in reprisals and the original oflence. 

On the grounds of thc above principles, the Court found that in 
Rauter’s case thc alleged reprisals were all unlawful and for this reason 
criminal. It was found that the accused never made attempts to apprehend 
the actual perpetrators of the offences concerned, and killed hostages as a 
measure of revenge or intimidation. It was also found that by killing 
several hostages at a time for the death of one member of the German 
authorities, he had committed excessive reprisals in violation ot the rule 
requiring due proportion. 

The issue of reprisals was to be given an entirely different treatment by 
the Netherlands Special Court of Cassation. It enunciated a rule which 
excludes without exception the killing of hostages for offences committed 
by inhabitants of an occupied territory. These findings are of great im¬ 
portance and are therefore reported in detail. 

The Special Court of Cassation approached the issue of reprisals from the 
general aspect of the parlies legally involved in it. and came to the con¬ 
clusion that these were and could be only the belligerent . States themselves. 
Actual instances of reprisals taken by persons in the States service, i.i.. 
State organs such as military or police officers, had no legal status of then 
own but were derived from the legal position of the matter as between the 
States involved. This opinion was based upon the traditional principle that 
States were the primarv subjects of international law, and that consequently, 
hi thc sphere of P reprisals they were the only subjects of the rights and duties 
involved.!“) The Court expressed its views in the following terms . 

- The aim of the defence is to argue that acts which, considered in 
themselves, are denounced by international l aw , can lose their unlawfu 

«•>«. 5 asstt 'sst itt ssrtJsssz 

«• w- "<“• v * Vl " ,h “ 

pp. 34-92. . , in ihe fact that. apart from Slates, individual' 

<’) The®J]Ove principleIntcrirU^oM^law^* The whole field*of war crimes and related 
may also be subjects ol ,nlcr / * n * cr ; mcs aeainsi peace, is governed b> thc 

offences, i.e.. , C ".Xal ^mdresponsibiiiK. and is thus based upon the premise that duties 
principle of individual pcn.u respo . contrury lo , hc laws and customs ol 

which mternalional £ individuals and not abstract entities, such as the 

war a % daa “’ h rt \ su f ,^'y a* no" go beyond the point, no. would anythingm them 
^ml 1 ? diflimnt conclusion, that the right to legitimate repnsals does not belong to 
mdbidua s but onlv to the State, and that conversely violaliotw giving rise to such a nght 
can onlvhc those committed by a State, and not by irresponsible individuals. 
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character on the grounds that they find their justification in the com¬ 
mission of acts w hich, according to international law, arc unlawful and 
are committed by the opponent. 

" However, in this defence appellant has not sufficiently distinguished 
between two types of cases which must be sharply differentiated. 

" In the proper sense one can speak of reprisals only when a Stale 
resorts, by means of its organs, to measures at variance with Inter¬ 
national Law. on account of the fact that its opponent— in this case the 
State w ith w hich it is at war—had begun, by means of one or more of 
its organs, to commit acts contrary to International Law, quite irrespec¬ 
tive of ihe question as to what organ this may have been. Government 
or legislator. Commander of the Fleet. Commander of Land Forces, or 
of the Air Force, diplomat or colonial governor. 

The measures which the appellant describes ... as ‘ reprisals ’(') 
bear an entirely different character, they are indeed retaliatory measures 
taken in time of war by the occupant of enemy territory as a retaliation 
not of unlawful acts of the State( -) with which he is at war, but of 
hostile acts of the population ■) of the territory in question or of individual 
inemherM -) thereof, which, in accordance with the rights of occupation, 
he is not bound to suffer. 

Both types of reprisals' have this in common, that the right to 
take genuine!') reprisals as well as the alleged competence to take so- 
called reprisals may in principle belong only to the State which 
applies them, so that for a military commander the plea of the right to 
reprisals can only be a derived and not a proper personal defence, in 
the sense that this defence ... is admissible only when the State in 
w ose service the commander acted, was justified by objective standards 
or international law to take counter-measures, while if this were not the 
cuee t ic commander could possibly make a further plea only in regard 
10 t ie exemption of even if unlawful—orders, in which case the 
e ence is to be dealt with as part of the general defence . . . derived 
from official [superior] orders.” 

fhe position thus taken by the Court was that the issue as to whether 
ic.re " as rt ! om legitimate reprisals or whether acts undertaken to this 
/I? unlawful, depended on whether the alleged initial violation was an 
..\ ° C ‘ atc : as re P r esenled by its organs, and not of individuals who 
crc not or could not be regarded as acting in the State’s name. It is from 
this position that the Court had concluded that the responsibility of State 

T subordinated to that of the State itself, and that in the circum- 

Tii *" S C r enCC W ? S a * wa y s a derived and not a personal defence." 
l lie success of any such defence depended primarily on the question whether 
the organ s State was, in view of the conduct of the other State and those 
c resenting it. justified in resorting to measures in the nature of reprisals 
ffirough the organs involved. If the defendant had undertaken such 
res on is own initiative, but within his sphere of competence, he had 

English^emof ihe time meanmg'"' 11 rcpr ' ;sailles -" which is here substituted by the 
< ; > Italics are inserted. 

< 5 > The term is used in the sense of lawful or legitimate reprisals. 
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thereby acted on behalf of his State and committed the latter's 
responsibility. If he had acted upon instructions the position as regards 
the State's responsibility was the same, and then the only possible defence 
was that of superior orders. In such case his personal guilt would be 
considered on the grounds of circumstances such as whether or not he 
knew or could have known of the illegal nature of the orders, or 
whether or not his acts were, in spite of such knowledge, undertaken under 
duress and therefore under pressure of necessity. In the case tried, both 
Courts came to the conclusion that there was no grounds for admitting such 
a plea, including that the accused, as alleged by him. had acted out of 
necessity, in self defence or under duress. It was established that he had on 
many occasions taken the initiative, and it was held that, in view of his high 
position and other personal circumstances, he was or must have been aware 
of the criminal nature of his acts and of the instructions under which he had 
acted, and was never subjected to any pressure on the part of his superiors. 

From the above preliminary and fundamental distinction the Court 
moved one step further and considered the issue as it presented itself in the 
specific instance of Germany and the Netherlands during the war of 1939- 
1945. It described the circumstances which, in theory, would have entitled 
Germany to resort to reprisals, and acknow ledged that the object of reprisals, 
given the circumstances, could have included the Netherlands population. 
Its findings on this subject were made in the following terms : 

" The Court will . . . confine itself here to the question as to how 
far the former German Reich, as occupant of Netherlands territory, 
was entitled, in accordance with International Law. to take measures 
which are unlawful in themselves, but which could possibly be just.hed 
by a previous wrong done from the Netherlands side. 

“ With regard to the right of the then German Reich to take genuine 
reprisals against the population of the Netherlands territory occupied 
by it. if the Netherlands could in fact be charged with any previous 
offence under International Law against the then German State, the 

latter . . . would be justified in striking against the population . by 

taking counter-measures, as is . . . recognised in the ° ,c ‘ a e f xp ana 
contained in the Rolin Report of 1899 concerning Art. 50 of the Rules 
of Land Warfare, which in 1907 remained unchanged on this point 
and in which it was expressly stated that the said Article was enacted 
without prejudice to the question of reprisals being a ^ject ffistmc 
from that of the " mesures de repression [measures of repression] 
covered by the said Article.! ’) 

“The objects against which genuine reprisals can be directed by an 
injured State on account of a previously committed offence under Inter¬ 
national Law by another State, need not be ,dent ' cal th °^ 

robjectsl which were affected by the original wrong, and therefore the 
genuine reprisals, provided they are taken wrthtn f ^Se £ 

provided attention is paid to a certain proportion, can in principle be 
directed against all objects which _in_ the given circumstances come mto 
(>7This is rreferenceloArt. 50 oftheHagueRegulanons. whic^prohibits ,he use of 
collective penalties and to which more cons drafters of Art 50 had deliberately 

reported later. The Rolin Report. ofTegU?ma[e £pr£ls as dislinct from 

left open the question of reposals proper. /.e.. oi legmmaie i« 

“ measures of repression “ disposed of in Art. .u. ^ 
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consideration to this end, whether these be the land, sea or air forces 
of the enemy, other organs of his. his territory, merchant navy or 
property, his subjects wherever they may be, or the latter’s property. 

" Among the limits referred to, the prohibition should especially be 
mentioned of taking reprisals against prisoners of war, as this was ex¬ 
pressly prohibited by Art. 2 of 1929 Convention relating to this matter! ')■ 

The Court then entered into the question as to what was the nature of the 
specific relations that developed between Germany and Holland on account 
of the war. It reached the conclusion that no wrong had at any time 
originated from the Netherlands, but on the contrary from Germany, and 
that the latter had consequently never acquired the right to take reprisals 
against the Netherlands and its population. These findings were as follows : 

“ The appeal to this, in principle recognised, right of a belligerent 
State to take reprisals, provided they are of a permissible nature— 
eventually also against the population of occupied territory—cannot be 
of any avail to the defendant, as there was no previous international 
offence committed by the Netherlands against the then German Reich, 
so that the Reich mentioned had absolutely no right to take genuine 
reprisals. 

"It is indeed generally known all over the world and also con¬ 
vincingly established by the International Military Tribunal in Nurem¬ 
berg . . . that the former German Reich unleashed against the Kingdom 
of the Netherlands, as it did against various other States in Europe, an 
unlawful war of aggression, and by so doing began on its part to violate 
International Law, an international offence which in itself the Kingdom 
of the Netherlands was already justified in answering by taking reprisals 
against the aggressor. 

The then German Reich made its guilt even greater by making use, 
in the course of its military operations during the few days in May, 
1940, of treacherous means prohibited by the rules of war, such as in 
seizing by surprise important strategical objects—bridges,—. . . by 
means of misuse of Netherlands uniforms, contrary to Art. 23 (/) of 
the Rules of Land Warfare ; by means of Netherlands traitors in its 
service who were instructed how to achieve this result ; and by the 
bombing of a city-—Rotterdam—before the expiration of a regular 
ultimatum.'’ 

" After the military operations proper the then German Reich con¬ 
tinued consistently with the commission of nevv violations of Inter¬ 
national Law, by, among other acts, withdrawing recognition to the 
lawful head of the Netherlands State ; setting up in this country a civil 
administration which was made independent of a military commander ; 
carrying out systematic Nazification of the Netherlands ; increasingly 
persecuting Jew ish Netherlander ; compelling Dutch workers [to take 
part] in the German war effort and industries : and many other measures 
prohibited by International Law. 

“ Thus the Kingdom of the Netherlands far from being by law liable 
to endure reprisals from the German side, would have, on the contrary 

(') Geneva Convention relative to the Treatment of Prisoners of War. 


been justified on all these grounds to take measures of reprisal against 
the then German Reich of its own right, against which reprisals, 
permitted by International Law, no counter-reprisals from the German 
side would have been allowed.” 

Having come to the above conclusions, and reached the point according 
to which the accused, as representing the Reich, could derive no legal title 
from his State to resort to legitimate reprisals, the Court approached, as a 
separate issue, the question of those acts which the accused had undertaken 
in retaliation to acts committed by indiv idual Dutch subjects. In view of its 
findings concerning legitimate reprisals, the Court classified all such acts as 
“ so-called,” that is illegitimate “ reprisals.” It declared that such “ so- 
called reprisals” were subject to the rule contained in Art. 50 of the Hague 
Regulations, and from this it derived the principle that in no case could such 
measures affect innocent people. It confirmed the views expressed by the 
first Court, that by committing hostile acts against the occupant, the in¬ 
habitants violated no legal obligation, but that at the same time the actual 
offenders were liable to suffer adequate penalties on the part of the occupant, 
imposed within the limits set by International Law. These findings were 
made in the following terms : 

“ With regard to retaliatory measures, indicated above as ' so-called 
reprisals,’ of an occupant against hostile acts committed by the popula¬ 
tion of the occupied territory, this Court wishes here to postulate that, 
leaving aside the question as to how far the inhabitants of occupied 
territory, having regard to the risk for their own compatriots, should 
refrain from acting contrary to the regulations of the enemy in order 
to prevent retaliatory measures against the remaining population, there 
can be no question of a duty in law on the part of individual civilians 
to obedience towards the enemy. 

” Unlike the genuine reprisals dealt with above, which the Hague 
Peace Conferences did not wish to prejudice and which they left un¬ 
settled, the ‘ so-called reprisals' being retaliatory measures against 
inhabitants of occupied territory on account of punishable acts by other 
inhabitants, have certainly found a ruling, namely in Article 50. final 
part, of the 1907 Rules. 

“ This Article expressly forbids the imposition of collective penalties, 
of a financial or other nature, against the population in the matter ol 
individual acts for which they could not be considered jointly and 
severally responsible.! 1 ) 

" From the history of this Article's coming into being it appears that 
the original aim was nothing more than to restrain as narrowly as 
possible the occupant from imposing fines on the population as a 
‘ mesure de repression ’ in answer to reprehensible or hostile acts by 
individuals ; 

“ These retaliatory measures are not regarded as prohibited only in 
cases of joint responsibility of the population itself. They are there¬ 
fore never permitted against innocent persons .(*) The Conference, later 

(■) ArtT50 reads : No collective penalty, pecuniary or otherwise, shall be inflicted upon 
the population on account of the acts of individuals for which it cannot be regarded as 
collectively responsible. 

(*) Italics arc inserted. 

k2 
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expressly declared that this provision originally drafted only for lines, 
was applicable to all other collective penalties (Rolin Report of 1899 on 
Article 50). 

" The basic idea of this Article is apparently that an occupant of 
foreign territory—no more indeed than the lawful sovereign or the 
occupant in his own territory—may not take steps against the innocent 
for deeds of others. 

In tact such a behaviour, both in the home country as well as in 
occupied territory, is contrary to all principles of justice and is in¬ 
compatible with an international convention, in the Preamble of which 
it is expressly laid down that in the cases not included in the Rules 
appended to it the inhabitants . . . remain under the protection and 
governance of the principles of the laws of nations, derived from the 
usages established among civilised peoples, from the laws of humanity 
and from ihe dictates of the public consciencc. ,% (‘) 

1 he major point in the above detailed findings is the way in which the 
Court had treated the question as to where the original wrong lay. It took 
the view that a violation of international law could and had in fact been 
committed on the occasion of the opening of hostilities between the bel- 
igerent Powers concerned. In the solution adopted by the Court this 
included the issue as to which of the two Powers was guilty of a war of 
aggression against the other. This opinion was based upon the recent 
developments of International Law on the subject of aggressive wars. Since 
the enactment of the Nuremberg and Far Eastern Charters, and the judgments 
pronounced in the trials of major war criminals held by the International 
Military Tribunals at Nuremberg and Tokyo, it is an established rule that 
a s of aggression constitute an international crime, and that those respon¬ 
sible are liable to penal proceedings and sanctions. This position furnished 
the grounds for the opinion that the launching and waging of a war of 
aggression against the Netherlands-which is also an established fact,(‘)- 
resort I 8 ? ^ wh 1 , . ch ’ on the one hand entitled the Netherlands Stale to 
^rsonl in ? 0f alia, ' 0n ’ and on the olher hand, deprived Germany and 

constitute le S serMce l hc right to answer this by what was alleged to 
constitute legitimate reprisals. 

the recalled ' hat the Court referred also to violations incidental to 

It ikn nvi!t >nan ' ectin S ru les of a proper conduct of military operations, 
inhabitant* t U ' tro / 1g po,nt t,le conduct of the occupant towards the 
on the suhiie i ir, f ft, 1 ^ OCLU P a, ' on ’ and thus strengthened the attitude taken 
iLre!sion Vh he ,‘ m,lal Wr ° ng done ^ th e enemy by launching a war of 
concernpH t u '° allons ment ' one d in regard to the opening of hostilities 

to the nerioH aC f er0US ° f Warfare ' WhereaS th ° Se referred t0 in re H ard 

admini^,i.r,° f ^ CUPat, ° n ' ncluded the im P ro Pe r establishment of civil 
of the Jew •. H a »k emptS 31 Nazifying occu P‘ e d territory, persecutions 
These hre t%> n r 6 seizu P e and deportation of inhabitants to slave labour, 
hese breaches of international law were referred to with a view to showing 

Customs of War "on ^LandT* '°The •^:!nr^ a | U a £ 0 " ve f) ,io " concermn S the Laws and 

those of ,hc Hague Regulations'rcspectingX"^^.^, and^loms^ “* ^ “* 

3M1 " f ^ 
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that, even regardless of the criminal nature of a war of aggression, the in¬ 
vader and occupant behaved so as to originate violations of the laws and 
customs of war, and thus, for this reason, lost legal title to claim legitimate 
reprisals. The fact that such violations were committed by German official 
organs implicated the German State and created, in this instance as well, 
a wrong committed by the State at war with the Netherlands. 

The premise that reprisals implicate States and not individuals was at the 
root of the findings made in regard to acts committed against the occupant 
by the Netherlands population. It will be recalled that the Court had 
stressed, in this respect, that the defendant had acted in retaliation not 
against unlawful acts of the Stale with which it was at war. but against 
hostile acts of the population of the territory in question, or against individual 
members thereof."! 1 ) The feature implied in the above finding is that the 
population bears no portion whatever of the State's attributes and can 
therefore never be assimilated to individuals in the State s service. As a 
consequence, when committing hostile acts against the occupant members 
of the population acted on their own behalf without committing the Nether¬ 
lands State. This in turn deprived the accused of the pre-requisite that, in 
order to be entitled to take reprisals, he should have been faced with viola¬ 
tions committed by the opposing State itself. 

It is from the above theory that the Court drew the logical consequences 
as to the nature and limitations of the alleged reprisals taken aga.nst tlte 
Dutch population, and in this connection of the na ure an a 

the hostile acts committed by the same population agains the occjpant. 
With reference to the last point, as previously seen the Court of Cassation 
concurred with the views of the first court that, by committing such acts. 
“Ration did no, violate a legal obligation but that at the^same ,,me 
the individuals concerned were liable to punishment by the ocenpanL ' 1 
is the scope of this right to punish acts of individual members of the 
population that the Court approached with particular care. 

The preliminary answer given on this issue was that, as the ^upant 

wh d o had 'nothing to do'with 

not entitled to retaliate against hostages or ^^ "^. enS to legiti- 

imDlied the general rule that, wherever the occupant is not entitled la eg ti 

itlrisA his powers ,0 

actual offenders, in the Court's opinion This rule derived from Art 0 01 

collectively ‘‘^Se"" “ThisleToTofffie picture^nn^en, persons, 
and as a result so-called hostages as well. 

It should be observed that one of the main consequences of the above 
finding k the emergence of a general rule regarding the issue of the killing 
of hostages The rule which emerges* that offencescommitted by members 


(•) See p. 132 above. 
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of the civilian population of an occupied territory can in no case entitle the 
occupying Power to kill hostages. All it is entitled to do is to punish the 
actual offenders, if it can lay its hands on them. The importance of this 
rule lies in that the killing of hostages, as practised by the Germans since 
1870-1871, and in particular during the first and second World Wars, had 
invariably taken place as a retaliation to hostile acts of the civilian population. 

This rule is in accord with the views expressed by classical writers, such 
as Grotius and Vattel, who refer to the practice of killing hostages as con¬ 
trary to the laws of nature!') and as a “barbarian cruelty."O It is also 
in full agreement with the most recent documents of international law 
Art. 6 ( b ) of the Nuremberg Charter of 8th August, 1945, explicitly includes 
in its definition of war crimes the “ killing of hostages." This was done 
without any qualifications and as evidence of the present state of inter¬ 
national law, so that, according to the said definition, the killing of hostages 
is a war crime in any circumstances and does not allow for exceptions of 
any kind. It may further be observed that, such as it is, the definition of 
the Nuremberg Charter should be regarded as a mere expression of the general 
principle contained in the Preamble of the IVth Hague Convention of 1907 
and referred to by the ( ourt of Cassation. This principle was expressed 
in the following terms : 

“Until a more complete code of the laws of war can be drawn up. 
the High Contracting Parties deem it expedient to declare that, in cases 
not covered by the rules adopted by them, the inhabitants and the 
belligerents remain under the protection and governance of the principles 
°l the law of nations, derived from the usages established among 
civilised peoples, from the laws of humanity , and from the dictates of 
the public conscience .(’) 

There is no doubt that the killing of innocent individuals is, in Vattel's 
' V f ords ’. a barbarian cruelty," and that, as such, it is contrary to the usages 
o civilised peoples, to the laws of humanity and to the dictates of the public 
conscience. The rule of Art. 6 (/» of the Nuremberg Charter can, therefore, 
t>e understood only as an explicit expression of the above principle in the 
specific matter of the killing of hostages. 


Clarendon’i925,^ 742 ^ 743 ' UM 7> "' Translalion - Vo1 - "• edi,ed by J. B. Scott, 

!]( Valid. Droit ties Gens. London. 1758. I.. Liv. II. Chapter XVI. p. 459. 

( ) Italics are inserted. 
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CASE No, 89 

TRIAL OF WILLY ZUEHLKE 

BY THE NETHERLANDS SPECIAL COURT IN AMSTERDAM 
(JUDGMENT DELIVERED ON 3RD AUGUST. 1948) 

AND THE 

NETHERLANDS SPECIAL COURT OF CASSATION 
(JUDGMENT DELIVERED ON 6TH DECEMBER, 1948) 

Legal Basis of War Crimes and Crimes Against Humanity— 
Illegal Detention as a Crime against Humanity—Dental of 
Spiritual Assistance a Criminal Offence—Plea of Superior 
Orders in Netherlands Law— Membership of Criminal 
Organisations in Netherlands Law. 


A. OUTLINE OF THE PROCEEDINGS 

The accused, Willy Zuehlke, a former German prison warder was a 
member of the Waffen-S.S. during the war 1939-1945. and served as :s 
in the German Security Police (Sicherheitsdienst commonly known JS ' 
In the early stages of the occupation of Holland he was a ^'^ e . L • > 

guard persons detained in the prisons at Havenstraat an e ' 

He was there in command of the guards, and rematne in t c 
beginning of 1941 until September, 1944. 

The accused was tried by the Special Court in Amsterdam^ found_ gu.Uy 
of several offences and sentenced to seven years imprisonment, with 
tenuating circumstances. . . _ . » 

Both the accused and the Prosecutor appealed to the Special Cou^ ^ 
Cassation, which pronounced a judgment o i s • sm p rison ment. 

accused was confirmed and his sentence re ul 

|. PROCEEDINGS BEFORE THE FIRST COURT 

I Jhe charges' against the accused included two types of offences : com¬ 
plicity in'dlega^detentions and ill-treatment of the prisoners. 

r ace nde Th 0 e n ^used G™ 

policy of humiliation and persecution of the Jews in that he ha . 

la) Intentionally “ assisted in the illegal detention of a number of 
Jews by “ keeping and guarding them in illegal detention. 

lb) Ill-treated Jewish prisoners by “striking them wtth the hand, 
fist or any other object suitable for striking, and by kicking them 
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" violently with a shod foot," whereby prisoners “ were caused pain and 
some of them injured " ; and also by compelling Jewish prisoners to 
clean prison corridors with a tooth-brush and thereafter “ emptying 
buckets of water over them.” 

Under a second count the accused was charged with similar offences 
against the prisoners irrespective of their race or religion. The part taken 
by the accused from this wider aspect was described as “ co-operation in 
the maintenance of a policy of terrorism and brutality against defenceless 
arrestees." The charges included physical ill-treatment of the same nature 
as in the case of the Jews, and also, as a specific offence, denial of “ spiritual 
aid," that is of the attendance of a priest, in the instance of prisoners sen¬ 
tenced to death prior to their execution. 

All ofiences charged were described as having been committed “contrary 
to the laws and customs of war and to humanity.” The accused was held 
guilty both as actual perpetrator and as a superior who had “ permitted the 
German guards under his command " to commit similar acts. 

Finally, the prosecution included, as a separate punishable circumstance, 
the fact that the accused was a member of “ criminal organisations," the 
Walfen-S.S. and the Sicherheitsdienst (S.D.). 

2. Facts ami Evidenc e 

The acts charged were substantiated by the '.estimony of eye-witnesses, 
who had themselves been prisoners under the axused’s guard or who had 
served as guards under the accused. Their testimony contained the following 
facts : 

On many occasions the accused beat Jewish prisoners with his hands or 
feel, or with objects such as keys, rubber truncheons and the like. He beat 
them on the face or the head. Jewish prisoners were ill-treated by him in a 
far more brutal manner than the other prisoners. 

Evidence was also produced to the effect that the offices of a priest had 
been denied to prisoners sentenced to death. 

3. The Case for the Prosecution 

The prosecutor asked that the accused be found guilty under the terms of 
Art. 102 of the Netherlands Penal Code. This Article covers acts of persons 

vs ho ir time of war lend assistance to the enemy or prejudice the State with 
respect to the enemy, and carries, in the absence of special circumstances 
specified in the Article, a maximum penalty of imprisonment for fifteen 
years. The Prosecutor’s plea was made with regard to lesser punishments 
prescribed for the offence of illegal detention (Art. 282 of the Penal Code) 
ano ill-treatment (Art. 300 of the same code.) In the absence of more serious 
consequences for the prisoner, such as severe bodily injury or death, illegal 
detention is punishable by a maximum of seven years and six months’ 
imprisonment. Similarly, ill-treatment unaccompanied by serious conse¬ 
quences for the victim is punishable by a maximum of two years' imprison¬ 
ment. No such serious consequences would apply in the accused’s 
case. 
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The accused pleaded that he had^ted J mber the Waffen-S.S., 
under duress. His contention ^tha, hi duties in accordance with 
he could not do Otherwise than^discharge prisoners applied by 

orders and methods concerning the custody 

his unit. 

5. Findings and Sentence taking part in 

The accused was found guiltyjetairdng^nd ill-treating them and of 
the persecution of Jews by illegally ., by lU . lreati ng prisoners 

taking part in systematic terrons ‘ as war cr i m es and/or crimes 

altogether. The above offences we c Nuremberg Charter, 

wL humanity, as defined m Art. 6 (O and 10 •» > m „ n tcipal „« 

which const,fitted at the same am muter Nome ^ |fc , 

the crime of illegal *““^E^ishable under Art. 300 of the 
Code, and the crime of ill-treatmer i 

same Code. . . offences charged 

The Court could not agree with Je projcul ^ ]f ^ latler were to 

fell within the terms of Art. 10-’ , j£ ndanl> being an enemy, would have 

be applied it would mean tha h not the type of case coverc y 

- lent assistance ” to himself, and tms 

Art. 102(‘), . . . r , u m be imposed for the 

The Court could also not agree The reason given was that 

accused’s membership of criminal or gam sat -j fof the punishment of 

the Netherlands metropolitan law P , no legal basis for conviction 

such members and that there w ^, LO "^ bersh ? p did not add to or substract 
on this ground. In addition, s committed by the acc 

anything from the criminal nature ol 

Acquitted of thesp^charge 

SF 

spiritual assistance to existing regulations. 

have succeeded in view o imprisonment with extenuating 

The accused was sentenced to 7 years P nt were lha t t he arrests 
circumstances. The with the ““usedand that the 

attack his victims._____rT^“T- n7 w ho in time of war 
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li. PROCLLDINGS BLI URL TIIL SPECIAL COURT OF CASSATION 
I Appeal of the Prosecution 
The Prosecutor appealed on two grounds. 

While not raising again the issue as to the applicability of Art. 102 of the 
Netherlands Penal Code, he complained that the punishment imposed under 
the combined effect of Arts. 2X2 and 300 of the Penal Code did not correspond 
to the gravity of the criminal actions committed by the accused " so that 
severer penally should be imposed. 

Objection was also raised in regard to the decision of the first court 
concerning the accused's membership of criminal organisations. The Court 
uid established the lact that the accused belonged to organisations declared 
criminal by the International Military Tribunal at Nuremberg,!') and was 
wrong in holding the view that such membership was not punishable within 
t jurisdiction ol Netherlands Courts. According to Art. 10 of the Nurcm- 
vrg L barter members of organisations declared criminal by the Nuremberg 

7 TTi a v,' e c° P rosecution b > lhe “ competent national authority."! =) 
ich '"eluded Netherlands officers competent for the prosecution of war 

Membership of a criminal organisation was in itself a war crime, 
a d therefore fell within the jurisdiction of and was punishable by Nether¬ 
lands courts. 

2. The Accused's Appeal 

fhe accused appealed on the following grounds : 

n as 7 s admilted b - v ^e first Court itself, the illegal detention of 
i r sontrs under the accused's guard had not originated from the accused, 
but from other German authorities. The fact of having been in charge of 

iHegally detained 3 C ° U ' d " 0t ^ rcgarded as complicity in their being 

irrnlitv tb< " P urds h ment was too severe and did not correspond with the 
gravity of the offences committed.! 3 ) 

The Court's Findings and Sentence 

RrSm 1 u° ‘ hc prosccution ’ s a PP eal the Court concurred with the 
n?ni™ .5 ° P u r ° VISIOns of Netherlands Law applied by it were correctly 

rnnlvin \ a ms° 1 c / 1aturc oP, he offences, and that there was no room for 
applying Art. 102 of the Penal Code. 

tIn!*nmn plc ‘! conccrn ' n £ membership of criminal organisations on 
be grounds that, in the case tried, such membership was only “ a circum- 

were declared crimfn'iP^orrln!c^ t |fnn' C *K d,e |i ISd |^ nS, ' ol ^ wb ' ch ,hc accused was a member. 
History oj ,hc Inih-il Sorin'ny W ,°r •***' '^5 Nuremberg International Tribunals. Sec 

<’/ w “‘ London. H.M. Stationery Office'llw"!''''’ Develop '" e "' of " w Ul '" 

or organisation* i^dedarelT cr'imin “follows : "In cases where a group 

of anv Signatory shall have the riohr m h^ e Tn ! he competent national authority 

before national.' military' or occupation itZ ind . ,vlduals .trial for membership therein 

na,urc of 

account of h^tuving teen^n offiria| l nf ,!T^ nd ,hat he could not be held responsible on 
for increase of the ^nahv 1" ' ,he C,erman S,a,c - Thc Netherlands law provides 

is an issue of no °» a war crime is an » official." This 

therefore, not dealt with in this Report. th * vlew P° ml °* international law. and is. 
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unde, which the other ach w^ t«“)' ' he,Cr °" ! ' 

• for ldiudication on this point as J f . 

The accused was found guilty of future of ’.he 

^t^^-rr-^intrr.sou.eui. 

B. NOTES ON THE CASE 

cUIMISAt NATURE « VtOUATtONS Of THE t.« O, WAR A* ™ 

HAS,S . - „..i mi,,re of the acts committed by 

In its findings concerning the crimin - tion 0 f the legal basis on 
thc accused, thc first Court entere i \ Qn (his occasion it gave 

account of which such acts were P un w hils t concurring with the first 
reasons with which the Court of Cassation wtak anlld n0 , agree. 

Court as to the fact that the acts concerned were enm^ ^ 

The first Court came to the coirclusi fbllowine reasons : 

contrary ,0 ,he laws and customs of ^ „ •• an inter- 

(1) The war between Germany and th reason •• everything 

national crime " on the part of Germany authorities, except 

done by the Germans as members of the occupying ^ ^ 

(1) The Court's conclusion was that. for “* £*££ ^^As'ihc'comt'of t^^itmh.Kl 
of law raised thereby cannot beobta.ned ia '^ pnate to ma ke the foHowng comrrtt.n- 
thus remained silent on the subject. membership of an organisation dccK 
An 10of the Nuremberg Charter treats ^mbcnjhipo^ ^ ^ ^ par|lc offence J-or this 

by thc International Military Tnbu "?’ , etl bv the Netherlands prosecutor ih. . n t 

reason it is possible t° bo . ^ tb | ^'e'^adv tKjued^b.^^ as to 

is a separate issue. When m Netherlands 


Special Court of Cassation baa ^^ondusiSn that. although 

Courts over war crimes, it cameto f j nterna iional law. 1 jn 

generally speaking, competent towngj^ttru. ^ Thc court the 

so without express municiptp provisions were not P^sen * ‘. ga -7 a s a consequence 

the specific field ol war crimes, such proyis^ Jonc on 10th July. I^7.asau ^ 

enactment ol appropriate le B |s ‘ j cr j mes against humanity wc t ‘he'Nurembcrg 

of which lhe concepts of defined in An. 6 (M and (< ) ot the 

An.^0 of^ 

esphet. re¬ 
ef the above Art. 6. thcopm.ono f hehrs,LC hc r however the Mid^m ^ ^ 

lacking, has also some ground (hcr£ enunler aied. so that the ^ crimes. The 
not limited to the ! iP £^f criminal organisations under the comref» law . it lends 

inclusion of membershipof° n £ from ,he viewpoint of Netner^ q . Ncther hmds 

matter is one of legal int P 1 h is also the issue of ^ Nuremberg Charter 

.tself to either s^uUon. F,nalbV e «d in g S in this field. A • 10 « of any Signatoo _ 


& the London ApWgJf*® ™ signatory, bu ‘f"&n,bv making express 

brought to life ( TitC i Nethcr, ;i ndS [ W r a dher,ng Powers met .ffispom.^ . ^ t(eating j, 

Agreement and Charter. 0 f membership ol ^ . K1 , .ndcoendonth of the Nuremberg 

provision lor the punis offence punishable in P 1 course was taken, for 

The same lime as t.WjgJ ^ Nuremberg T^^^^fonowed u P bv 
Charter and of the p hos iovakia and Poland. Th Netherlands law . see Annex to 
instance, by Lranc^ Cz nw^ and substance of ^ NU | n ,.n3 above, 

the Netherlands. bo r 111 Q g . “ a Notes in the tnal of Hans . nmoctent courts. 
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that which occurred in the normal exercise of the law,” was “ illegiti¬ 
mate." 

(2) Detaining and guarding civilians on account of their race or 
religion, as well as ill-treating defenceless civilians “ were not military 
operations ” and could not. therefore, be justified by the “ necessities 
of war." In virtue of Art. 43 of the Hague Regulations the occupant 
was, as a rule, under the obligation to respect the laws in force in 
occupied Holland, and this meant that it was bound to respect the 
Netherlands Constitution which, in its Art. 4, guarantees protection to 
persons and property. In virtue of Art. 23 (/;) of the Hague Regulations, 
the occupant was not entitled to suspend the right of the Netherlands 
population to such protection. 

(3) The acts committed were contrary to the laws of humanity, as the 
latter imposed the duty to "grant aid and protection to the defenceless 
and needy," whereas the accused’s conduct could not be reconciled with 
this principle. 

The Court of Cassation dissented from the first Court’s opinion that all 
acts committed by the Germans against the Netherlands civilian population 
were criminal because of the war of aggression launched and waged by 
Germany against Holland. It agreed that the said war was an international 
crime, and added that on account of this fact the Netherlands “ would have 
been authorised to answer ” the aggression " with reprisals, even with 
regard to the normal operation of the laws of war on land, sea and in the 
air. (') However, said the Court, "it is going too far to regard as war 
crimes all acts committed against the Netherlands or Netherlanders by the 
German forces and other organs during the war. solely on the grounds of 
the illegal nature of the war launched by the then German Reich.” Such 
acts might be criminal even if the war itself were lawful. 

The Court of Cassation dissented also from the reasons given by the first 
l ourt under (2) above, and in this connection came to the following con¬ 
clusions : 

The first Court s opinion that the acts committed were criminal because 
they did not form part of military operations and were thus not justified by 
the necessities of war. was based upon the erroneous view that the substance 
of the laws of war was to permit certain acts, whereas it was the opposite 
which was true : they prohibit certain acts. For this reason the question 
as to whether or not an act constituted a “ military operation ” was not 
decisive for determining whether it represented a war crime or a crime 
against humanity. This was to be established as an issue in itself in the 
sense of Art. 6 (b ) and (c) of the Nuremberg Charter. 

It was also " not reasonable ” to make reference to Art. 43 of the Hague 
Regulations, in conjunction with the Netherlands Constitution. The Court 
did not elaborate on this point, but presumably meant that the criminal 
nature of the acts concerned did not depend on whether they were committed 
in violation of municipal law, either altered or suspended or not, but on 
whether they were contrary to the laws and customs of war taken in them¬ 
selves. On the other hand, the Court explicitly dismissed the argument 

( 1 1 On the attitude of the Netherlands Courts towards the issue of reprisals in time of 
wtr. sec Trial of Hans Rainer, pp. 129-137 above. 
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based on Art. 23 (/») of the Hague Regulations, on the grounds that it was 
meant only to protect rights at civil law and therefore did not apply in this 

case. 

Finally, the Court of Cassation also disagreed with the reason given under 
(3) above. An act was not a war crime or a crime against humanity because 
it violated the ** moral rule that the defenceless and needy may claim pro¬ 
tection and help.” It was so on account of its unlawful nature under the 
laws and customs of war as expressed in Art. 6 < b) and (c) of the Nuremberg 
Charter. 

Subject to these particular differences of opinion the Court of Cassation 
agreed with the first Court’s findings that the acts tried constituted war 
crimes and/or crimes against humanity and were punishable under the 
provisions of the Netherlands law applied by the first Court. 

2. ILLEGAL DETENTION A CRIME AGAINST HUMANITY 

The findings of both Courts show that they had found the accused guilty 
of complicity in illegal detentions, in so far as this applied to prisoners of the 
Jewish race. 

The relevant passages of the first Court’s findings were in the following 
terms : 

” The Court has been convinced and considers legally proved that 
the accused . . . contrary to the laws and customs of war, . . . : 

1. Co-operated in the German policy of humiliation and persecu¬ 
tion of the Jews ... by : 

(a) Intentionally assisting in the illegal detention of a number 
of persons of the Jewish race in that he intentionally kept them 
illegally confined in the said prisons and guarded them . . .” 

The Court of Cassation specified that this fell under the notion of “ other 
inhumane acts committed against any civilian population before or during 
the war, as prescribed in the definition of crimes against humanity in Art. 
6 ( c) of the Nuremberg Charter, and as applicable in Netherlands law accord¬ 
ing to Art. 27 (a) of the Netherlands Extraordinary Penal Law Decree of 
22nd December, 1945.0 

It thus appears that, in this trial, illegal detention was treated as an 
** inhumane act ” on the grounds that it constituted at the same time a case 
of persecutions on racial or religious grounds, which in itself belongs also 
to the concept of crimes against humanity as defined in the said Art. 6 (c). 

The conviction of the accused is an instance of a case in which persons 
whose part in illegal detentions are purely instrumental are none the less 
held responsible as accomplices. 

3. DENIAL OF SPIRITUAL ASSISTANCE A CRIMINAL OFFENCE 

When considering the charge that the accused was guilty of denying the 
services of a priest to prisoners condemned to death, the first Court came 
to the conclusion that it had “ not been proved ” that the accused’s refusal 
was “ contrary to the laws and customs of war or to [the laws] of humanity. 

C) See Annex to Vol. XI of this series, pp. 90-92. 
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that which occurred in the normal exercise of the law," was “ illegiti¬ 
mate." 

(2) Detaining and guarding civilians on account of their race or 
religion, as well as ill-treating defenceless civilians “ were not military 
operations " and could not, therefore, be justified by the “ necessities 
of war." In virtue of Art. 43 of the Hague Regulations the occupant 
was, as a rule, under the obligation to respect the law's in force in 
occupied Holland, and this meant that it was bound to respect the 
Netherlands Constitution which, in its Art. 4, guarantees protection to 
persons and property. In virtue of Art. 23 (//) of the Hague Regulations, 
the occupant was not entitled to suspend the right of the Netherlands 
population to such protection. 

(3) The acts committed were contrary to the laws of humanity, as the 
latter imposed the duty to "grant aid and protection to the defenceless 
and needy." whereas the accused's conduct could not be reconciled with 
this principle. 

fhe Court of Cassation dissented from the first Court's opinion that all 
acts committed by the Germans against the Netherlands civilian population 
were criminal because of the war of aggression launched and waged by 
Germany against Holland. It agreed that the said war was an international 
crime, and added that on account of this fact the Netherlands “ would have 
been authorised to answer" the aggression “ with reprisals, even with 
regard to the normal operation of the laws of war on land, sea and in the 
air. (') However, said the Court, " it is going too far to regard as war 
crimes all acts committed against the Netherlands or Netherlanders by the 
German forces and other organs during the war, solely on the grounds of 
the illegal nature of the war launched by the then German Reich." Such 
acts might be criminal even if the war itself were lawful. 

The Court of Cassation dissented also from the reasons given by the first 
t ourt under (2) above, and in this connection came to the following con¬ 
clusions : 

The first Court's opinion that the acts committed were criminal because 
they did not form part of military operations and were thus not justified by 
the necessities of war. was based upon the erroneous view that the substance 
of the laws of war was to permit certain acts, whereas it was the opposite 
which was true : they prohibit certain acts. For this reason the question 
as to whether or not an act constituted a “ military operation ” was not 
decisive for determining whether it represented a war crime or a crime 
against humanity. This was to be established as an issue in itself in the 
sense of Art. 6 (/>) and (r) of the Nuremberg Charter. 

It was also " not reasonable " to make reference to Art. 43 of the Hague 
Regulations, in conjunction with the Netherlands Constitution. The Court 
did not elaborate on this point, but presumably meant that the criminal 
nature of the acts concerned did not depend on whether they were committed 
in violation of municipal law, either altered or suspended or not, but on 
whether they were contrary to the laws and customs of war taken in them¬ 
selves. On the other hand, the Court explicitly dismissed the argument 

I 1 ) On the attitude of the Netherlands Courts towards the issue of reprisals in time of 
war. see Trial of Ham Rauler. pp. 129-137 above. 
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based on Art. 23 (h) of the Hague Regulations, on the grounds that it was 
meant only to protect rights at civil law and therefore did not apply in this 

case. 

Finally, the Court of Cassation also disagreed with the reason given under 
(3) above. An act was not a war crime or a crime against humanity because 
it violated the “ moral rule that the defenceless and needy may claim pro¬ 
tection and help.” It was so on account of its unlawful nature under the 
laws and customs of war as expressed in Art. 6 ( b ) and (c) of the Nuremberg 
Charter. 

Subject to these particular differences of opinion the Court of Cassation 
agreed with the first Court’s findings that the acts tried constituted war 
crimes and/or crimes against humanity and were punishable under the 
provisions of the Netherlands law applied by the first Court. 

2. ILLEGAL DETENTION A CRIME AGAINST HUMANITY 

The findings of both Courts show that they had found the accused guilty 
of complicity in illegal detentions, in so far as this applied to prisoners of the 
Jewish race. 

The relevant passages of the first Court s findings were in the follow ing 
terms : 

“ The Court has been convinced and considers legally proved that 
the accused . . . contrary to the laws and customs of war, .... 

1. Co-operated in the German policy of humiliation and persecu¬ 
tion of the Jews ... by : 

(a) Intentionally assisting in the illegal detention of a number 
of persons of the Jewish race in that he intentionally kept them 
illegally confined in the said prisons and guarded them . . .” 

The Court of Cassation specified that this fell under the notion of “ other 
inhumane acts committed against any civilian population before or during 
the war, as prescribed in the definition of crimes against humanity in Art. 
6 (c) of the Nuremberg Charter, and as applicable in Netherlands law accord¬ 
ing to Art. 27 (a) of the Netherlands Extraordinary Penal Law Decree ot 
22nd December, 1945.(') 

It thus appears that, in this trial, illegal detention was treated as an 
" inhumane act ” on the grounds that it constituted at the same time a case 
of persecutions on racial or religious grounds, which in itself belongs also 
to the concept of crimes against humanity as defined in the said Art. 6 (c). 

The conviction of the accused is an instance of a case in which persons 
whose part in illegal detentions are purely instrumental are none the less 
held responsible as accomplices. 

3. DENIAL OF SPIRITUAL ASSISTANCE A CRIMINAL OFFENCE 

When considering the charge that the accused was guilty of denying the 
services of a priest to prisoners condemned to death, the first Court came 
to the conclusion that it had “ not been proved ” that the accused's refusal 
was “ contrary to the laws and customs of war or to [the laws] of humanity.” 

<•) Sec Annex to Vol. XI of this series, pp. 90-92. 
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The reason given by the Court was that no evidence was to hand to show 
that it was “ the accused’s duty to forward requests for spiritual assistance” 
to the competent authorities, nor that such requests “ would not have been 
rejected in advance on the bast, of the existing regulations." 

The Court of Cassation acknowledged that it was within the first Court’s 
powers to decide that the accused could not be held personally responsible 
on the above grounds, but it made it clear that, in its opinion, denial of 
spiritual assistance constituted a punishable offence. Its views were ex¬ 
pressed in the following terms : 

This Court ... is of the opinion that the refusal to allow spiritual 
assistance to someone under sentence of death does ... in itself 
definitely constitute a crime, both a war crime and a crime against 
humanity. However, in the present case the Special Court has passed 
ludgment on grounds which are of a dc facto nature and for which 
therefore it remains responsible, that in the given circumstances it was 
not appellant Zuehlke s duty to further requests for spiritual assistance." 


4. PLEA OF SUPERIOR ORDERS IN NETHERLANDS LAW 


I nlike the course taken by most countries affected by war crimes during 
l k u,ir 1939-1945, i n Netherlands metropolitan special war crimes legisla¬ 
tion! ') no specific provision was inserted as to the effect of the plea of 
superior orders on the personal penal liability of the actual perpetrator of 
a war crime. The Netherlands common penal law contains a general 
provision.—Art. 43 of the Penal Code—according to which a subordinate 
IS ’ *.? P™ nci P le > not punishable if the offence was committed in execution of 
an o icial order given him by the competent authority.” He is, however, 
liable to punishment if the official order was given “ Without competence.” 
ut even then, his liability is removed if he had considered “ in all good 
an i t at the order was given " competently," and if his obedience to the 
order was “ within his province as a subordinate.” 

As reported elsewhere,(*) when the enactment of metropolitan Nether¬ 
lands war crimes laws was under study, the Special Court of Cassation 
recommen ed the adoption of the rule contained in Art. 8 of the Nuremberg 
Charter. This provided the following : 

The fact that the defendant acted pursuant to order of his Govern¬ 
ment or of a superior shall not free him from responsibility, but may be 
considered in mitigation of punishment if the Tribunal determines that 
justice so requires.” 


e startin ? point of the above rule was thus the opposite of the principle 
. presse m Art. 43 of the Netherlands Penal Code : according to it the 
s or mate is penally responsible in spite of the orders, and may obtain 
Art ^ ,L 8a ‘ ,0 u °^. he punishmenl “cording to the merits of the case. Under 
l . ^ ,, e .* u orc j inale is. on the contrary, not penally responsible, and may 
he held guilty only in exceptional cases. 

rec^mm 1 ^ e , prOVIsions rdat,n S to war crimes were enacted, the above 
ommendation was not fo llowed up and the rule of Art. 8 of the Nurem- 

( ) See Annex to Vol. XI. pp. 98-100. 


TRIAL OI WILLS ZUEHLKE 


147 


berg Charter was not adopted. This made it uncertain as to what was the 
position created in Dutch municipal law in regard to war crimes committed 
upon superior orders. There were, among others, two possible interpreta¬ 
tions. The omission of a rule similar to that of Art. 8 of the Nuremberg 
Charter, could have meant that the rule of Art. 43 of the Penal Code was 
applicable to war crimes in addition to common law offences and, as a rule, 
had the effect of relieving from penal responsibility the perpetrator acting 
pursuant to superior orders. Another possible interpretation was that, in 
the specific instance of war crimes, the rule of Art. 43 was elastic enough to 
achieve the same ends as those secured under the Nuremberg Charter. 
Art. 43 made the subordinate punishable if the orders were issued “ w ithout 
competence” and if the subordinate could not be regarded as having 
followed the orders “ in all good faith ” as to their ” competency.” This 
made it possible to hold the view’ that no authority or superior was com¬ 
petent to issue criminal orders, and that consequently every such order was 
given “ without competence.” 

The Zuehlke trial furnished an occasion to Netherlands Courts, including 
the Court of Cassation, to make known their views on the subject. They 
ultimately offered a third solution, according to which neither Art. 80 t e 
Nuremberg Charter nor Art. 43 of the Netherlands Penal Code were Ending 
upon them, but the issue is treated with regard to certain minimum standards 
of justice which bring about results similar to those expressed in the Charter. 

The first Court expressed the opinion that Art. 8 of the Nuremberg 
Charter, invoked by the prosecution, was not applicable because it did not, 
as the Court saw it, express a general rule of International Law and could 
not therefore be implemented as such by Netherlands Courts. e our s 
view was that it constituted a special rule limited to the case of the major 
war criminals with whom the Charter was solely concerned, and conse¬ 
quently did not apply in the case of other, " minor war criminals, such as 
the ones tried by Netherlands and other national courts. In th,s ““"““ on 
the Court took the view that the "exonerating effect of “ sup f° 
was still valid in the sphere of " minor ” war criminals and hat therefore 
the accused had a formal legal basis to plead on those grounds. The Court 
expressed its opinion in the following terms . 

" The accused has pleaded that official orders were given him by his 

superiors. ...... 

“ The chief Prosecutor does not consider this plea to be admissible 
himself referring to Art. 8 of the Charter whereby an official ordc. 
was declared to be non-exculpatory. 

This provision, however-has no direct application in the 

present case, but could apply indirectly if it were to be regarded as a 
rule concerning a special instance of an express general rule of inter¬ 
national criminal law. 

- It is the opinion of the Court that this is not so. and it cannot he 
understood why the exonerating effect of an official order, which 
recognised in one form or another in practically all national legislations, 
should not be valid in the sphere of international criminal law. 

" It must be assumed that its operation has been excluded with regard 
to the ‘ major ’ criminals, because they were considered a pnon to have 
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wanted to take part in the criminal system of Germany and were, there¬ 
fore, made individually responsible for the crimes they committed in 
this system. 

“ Consequently the accused has grounds for his plea.” 

While recognising in this fashion and for the above reasons the accused's 
right to plead not guilty on the grounds of superior orders, the first Court 
came to the conclusion that, in his case, the plea could not exonerate him 
from the charges. It based its findings in this respect on the opinion that 
subordinates were under the obligation not to carry out orders relating to 
“ actions forbidden by international law,” and that ignorance of the relevant 
rules did not “ carry with it exclusion from penal liability ” of the sub¬ 
ordinates. The Court was also of the opinion that custody of persons 
detained on account of their race or religion, as well as ill-treatment of 
prisoners, did not belong to the “ sphere of military subordination ” ; that 
the accused must have had ” knowledge ” of this ; and that he was answer- 
able also under German law, according to which subordinates who knew 
of the criminal nature of the acts ordered remain penally responsible. These 
views were expressed in the following terms : 

“ The Court rejects this plea. Indeed . . . there was no need for 
him [the accused] in the given circumstances to carry out such orders. 

“ An order to commit actions forbidden by international law may 
not be carried out, and a mistaken idea as to the validity or existence 
of such prohibitive provisions does not carry with it exclusion from 
penal liability. 

“ The detention in prison of persons who were incarcerated on the 
grounds of their origin, or the ill-treatment and humiliation of prisoners, 
does not belong to the sphere of military subordination. 

“ The accused, who was not only a prison warder by occupation but 
had also been trained as a non-commissioned officer, must have known 
this. 

" The accused is also punishable according to provisions in force in 
Germany, w hich provide that in spite of an official order a subordinate 
remains criminally responsible if he knows that the order in question 
aim> at the commission of a punishable act.” 

The Special Court took much the same course, but furnished a more 
elaborate legal basis for its findings. It discarded Art. 8 of the Nuremberg 
Charter for the same reason as the first Court, and also Art. 43 of the 
Netherlands Penal Code. It laid great stress on the relevance of the German 
law in the accused's specific case, by taking the view that the responsibility 
of the accused could best be judged in the light of the latter’s hierarchical 
position under the law of his own country. It was held that this was per¬ 
missible on condition that the German law in this field met the minimum 
requirements of justice as recognised by civilised nations, and it was found 
that this was the case with the German rules concerned. It is on this basis 
that the Court of Cassation reached the same conclusions as the first Court 
as to the accused’s guilt. Its opinion was expressed in the following terms : 

“ According to Netherlands law the accused has the right to invoke 

the plea of official orders as a basis for exoneration from penal liability. 


149 

TRIAL OF WILLY ZUEHLKE 

• This right could be 

higher rule of law. and in c w rld war. alone Art. 8 of the 

ary law in force during the Secon ideration in this case. 

[Nuremberg] Charter can be taken into conslde which lhe 

• This Article, however, does not contain anything before 

Netherlands law . . . should give way. u relates on ly 

“ As appears from the context o ll ^ e 1 h the International 

to die n»jot wr “P- ™ d "° l w 

Military Tribunal [at Nuremoc himself 

other war criminals, such as is t. e app ■ principle of inter- 

The said Art. 8 is also not the expressi f crim inals without 
national law of wide purport, to be applied to all 

~ AU 1 same, as the Special O-ng. *£*£3 
observes, this provision finds lts [ u [ ' of lhe German criminal policy, 
lhe major war criminals within P* appellant Zuehlke’s plea 

“ The judge is therefore called U P°" 10 vri twn Netherlands law in 
of official orders under the written and . localised ’ crimes 

force, according to which the lr ‘ k p i ace pursuant to the 

committed by ‘minor’ war cnm*uj ls takes; P 
Moscow Declaration of 30ih October • a , s0 applica ble 

“ Art. 43 of the [Netherlands] Veart Co ^ t application . 

to military men, does not come into consid rauon ^ t0 the 
“ The judgment of this Court is in ' - tbe su perior giving the 

above Article is justified only if the mt ^ ^ upon Netherlands law or 
order to the subordinate obe ^ ‘ Netherlands law. 

an international rule of law bin g P gives its preference 

“ With the reserve mentioned be , analogous application 

to a test under the German law, rather than 

of Art. 43 of the Penal Code consequences of hierarchical 

“ Indeed reason requires that_ pena framework within 

subordination be i^d to, his national latv ansuer. 

which the accused was placed, P be expected of a ci l 

at least the minimum requirements whic 

nation. . . . , r j a l 0 f war criminals evuitua 

“ International law, take n if the accused’s national 

rests, does not permit account to be 

is below this standard. lhe second World War did. how 

“ The German law > nf or _ mini ^ um requirements. 

Cod^ofV ^"Tlht aS Mi» r ra, £* >«£ 

[Si follow:_ 

Reich] of 10th October, \-—TT^r ab0 ve point. see History 

--—""TT^TofthrMowow I*dara wn of the Laws of or. 

(i) On the text and "®f c ° Commission• 9>' d l he D 
S^neo Office, PP- 107-10. 


4 


148 


149 


TRIAL OF WILLY ZUEHLKE 

warned to take part in the criminal system of Germany and were, there¬ 
fore, made indis idually responsible for the crimes they committed in 
this system. 

" Consequently the accused has grounds for his plea.” 

While recognising in this fashion and for the above reasons the accused's 
right to plead not guilty on the grounds of superior orders, the first Court 
came to the conclusion that, in his case, the plea could not exonerate him 
from the charges. It based its findings in this respect on the opinion that 
subordinates were under the obligation not to carry out orders relating to 
“ actions forbidden by international law,” and that ignorance of the relevant 
rules did not “ carry with it exclusion from penal liability ” of the sub¬ 
ordinates. The Court was also of the opinion that custody of persons 
detained on account of their race or religion, as well as ill-treatment of 
prisoners, did not belong to the “ sphere of military subordination ” ; that 
the accused must have had " knowledge ” of this ; and that he was answer- 
able also under German law, according to which subordinates who knew 
of the criminal nature of the acts ordered remain penally responsible. These 
views were expressed in the following terms : 

“ The Court rejects this plea. Indeed . . . there was no need for 
him [the accused] in the given circumstances to carry out such orders. 

“ An order to commit actions forbidden by international law may 
not be carried out, and a mistaken idea as to the validity or existence 
of such prohibitive provisions does not carry with it exclusion from 
penal liability. 

" The detention in prison of persons who were incarcerated on the 
grounds of their origin, or the ill-treatment and humiliation of prisoners, 
does not belong to the sphere of military subordination. 

The accused, who was not only a prison warder by occupation but 
had also been trained as a non-commissioned officer, must have known 
this. 

" The accused is also punishable according to provisions in force in 
Germany, which provide that in spite of an official order a subordinate 
remains criminally responsible if he knows that the order in question 
aims at the commission of a punishable act." 

The Special Court took much the same course, but furnished a more 
elaborate legal basis for its findings. It discarded Art. 8 of the Nuremberg 
Charter for the same reason as the first Court, and also Art. 43 of the 
Netherlands Penal Code. It laid great stress on the relevance of the German 
law in the accused’s specific case, by taking the view’ that the responsibility 
of the accused could best be judged in the light of the latter’s hierarchical 
position under the law of his own country. It was held that this was per¬ 
missible on condition that the German law in this field met the minimum 
requirements of justice as recognised by civilised nations, and it was found 
that this was the case with the German rules concerned. It is on this basis 
that the Court of Cassation reached the same conclusions as the first Court 
as to the accused's guilt. Its opinion was expressed in the following terms : 

According to Netherlands law the accused has the right to invoke 
the plea of official orders as a basis for exoneration from penal liability. 
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“ This right could be limited or excluded only by the presence of a 
higher rule of law, and in the absence of a rule of international custom¬ 
ary law in force during the Second World War, alone Art. 8 of the 
[Nuremberg] Charter can be taken into consideration in this case. 

“ This Article, however, does not contain anything before which the 
Netherlands law . . . should give way. 

“ As appears from the context of the text | of Art. 8) it relates only 
to the major war criminals for the trial of whom the International 
Military Tribunal [at Nuremberg] had been set up. and not to the 
other war criminals, such as is the appellant himself. 

“ The said Art. 8 is also not the expression of a principle of inter¬ 
national law of wide purport, to be applied to all war criminals w ithout 
exception. 

“ All the same, as the Special Court [in the first instance] rightly 
observes, this provision finds its justification in the exceptional case of 
the major war criminals within the scope of the German criminal policy. 

“ The judge is therefore called upon to test appellant Zuehlke’s plea 
of official orders under the written and unwritten Netherlands law in 
force, according to which the trial of the so-called 1 localised crimes 
committed by * minor ’ war criminals takes place pursuant to the 
Moscow Declaration of 30th October. 1943.(‘) 

“ Art. 43 of the [Netherlands] Penal Code, which is also applicable 
to military men, does not come into consideration for direct application. 

“ The judgment of this Court is indeed . . . that an appeal to the 
above Article is justified only if the authority of the superior giving the 
order to the subordinate obeying it is based upon Netherlands law or 
an international rule of law binding upon Netherlands law. 

“ With the reserve mentioned below, this Court gives its preference 
to a test under the German law, rather than by an analogous application 
of Art. 43 of the Penal Code. 

** Indeed reason requires that penal consequences of hierarchical 
subordination be judged according to the official framework within 
which the accused was placed, provided that his national law answers 
at least the minimum requirements w hich can be expected of a civilised 
nation. 

“ International law, upon which the trial of war criminals eventually 
rests, does not permit account to be taken if the accused’s national law 
is below this standard. 

“ The German law in force during the Second World War did. how¬ 
ever, satisfy on this point the minimum requirements. 

“ Art. 47 of the ‘ Militarstrafgesctzbuch ’ [German Military Penal 
Code] of 1872, which was promulgated again—and on this point re¬ 
mained unaltered—by a Decree of the ‘ Minislerrat fur die Reichs- 
verteidigung ’ [German Ministerial Council for the Defence of the 
Reich] of 10th October, 1940, .. . reads as follo ws : _ 

Tit On the text and effect of the Moscow Declaration on the abose point, see History 
of the United Nations War Crimes Commission and the Development of the Laws of It or. 
London. 1948. H.M. Stationery Office, pp. 107-108. 
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‘ 1. If a penal provision is violated in the execution of an official 
order, the superior giving the order is alone responsible. Neverthe¬ 
less the subordinate who obeys is liable to punishment as an accom¬ 
plice : 

(1) If he has exceeded the given order; 

(2) If he knew that the superior’s order concerned an act aimed 

at the commission of a common or a military crime or offence. 

‘ 2. If the guilt is small on the part of the subordinate, his punish¬ 
ment can be dispensed with.’ 

" From this it follows that an order given in the circumstances de¬ 
scribed in para. 1 under (2) above, does not exclude the unlawfulness of 
the subordinate’s action.” 

The Court then made reference to authoritative German writers and to 
judgments rendered by German courts, which both concurred with the 
Court’s conclusion. The Court ended its findings by considering the 
accused’s position in the light of the extent to which he was compelled to 
act under superior orders, that is with regard to the presence or absence of 
duress : 

“ If during the Second World War the doctrine * Befehl ist Befehl ’ 
(orders are orders) was sometimes carried out by the German forces to 
the extreme of its logical consequences for obviously criminal purposes, 
no longer compatible w ith the human dignity of the subordinates, there 
was no legal basis to do so, and an appeal to duress on the part of the 
subordinate concerned can at the most be admitted if actual require¬ 
ments concerning such duress were present. 

The appellant Zuehlke s plea of duress ... is rejected on the 
sufficient grounds that it does not appear that any pressure was brought 
to bear upon him. 

When applying the German law the judge enjoys sufficient dis¬ 
cretion to measure the extent of independence left in the face of superior 
orders according to the importance of the position held by the sub¬ 
ordinate concerned. 

With his rank of non-commissioned officer and his position of 
prison guard only a slight degree of freedom of action can be ascribed 
to appellant. 

Within this framework some of the grounds on which the Special 
Court | in the first instancej rejected the appellant’s plea of superior 
orders remain in any case in force. 

Therefore the Special Court has correctly decided that, as the acts 
with which appellant was charged and which were declared proved, 
were punishable, so was the appellant himself as their perpetrator 
punishable, since no grounds for exoneration from punishment have 
appeared with regard to him.” 

Apart from the manner in which the plea of superior orders was treated 
and applied in this trial, the main point of interest from the viewpoint of 
international law is the attitude taken towards the validity of the principle 
expressed in Art, 8 of the Nuremberg Charter, 


This attitude was that the latter could not be regarded, at least for the 
time being, as a general rule of international law'. This would seem to 
conflict with the development which took place on the occasion of and after 
the Second World War, and which was apparent at the time of the trial under 
review. The position is that, in addition to the Nuremberg Charter, other 
authoritative documents on the present state of international law, as well as 
rules of a representative number of nations, have followed the lines of the 
above Art. 8. Such was the case with the Far Eastern Charter, enacted for 
the trial of the Japanese major war criminals, and with Law No. 10 of the 
Allied Control Council for Germany which applies to all categories of war 
criminals other than those belonging to the class of “ major ” criminals. 
Such is also the case with the municipal laws or military manuals issueu for 
the guidance of military personnel of Great Britian, United States, France, 
China, Canada, Norway, Czechoslovakia, Poland.(') and even the Nether¬ 
lands East Indies.(') This development is evidence that, in the present stage 
of the advancement of international law as generally understood and as 
applied by individual nations, the above principle concerning the effect of 
superior orders upon penal liability for war crimes represents the wider 
consensus of opinion.(’) 

The trial under review illustrates that the differences existing between the 
principles expressed respectively in Art. 43 of the Netherlands Penal Code 
and Art. 8 of the Nuremberg Charter, are more of a theoretical than of a 
practical nature. The former is based upon the principle that, as a rule, 
the subordinate is not guilty when acting upon superior orders he is pledged 
to obey. The latter is based upon the opposite principle that, again as a 
rule, superior orders do not relieve the subordinate from penal liability and 
that consequently he is, as a rule, liable to punishment as if he had acted 
without orders. Both, however, operate with exceptions which, in the 
instance of the Netherlands Penal Code and the German Military Penal 
Code, bring about practical results similar to those contained in the principle 
of the Nuremberg Charter. Conversely, the latter makes possible mitigation 
of punishment which may and in practice do result in freeing the accused from 
penal responsibility. Whatever the principle chosen as a starting point, the 
outcome is that cases are tried according to their merits and that justice is 
done with similar results under either of them. 


,n .he c. in; of the relevant rules prior to this development see H. Lauterpacht. 
••The Law of NaUons and The Punishment of War Crimes." British ^ of Inter- 
j r _ n-i p or the rules now in force sec History of the L ruled Nations 
^Development of .He of War, London. 1948. H.M. 

Stationery Office, pp. 280-286. 

(») Sec Annex to Vol. XI of this series, pp. 98-99. 

m The accounts of the Netherlands law in the abov e mentioned History of the Lilted 
Nations War Crimes Commission and the Development of the Latts o] War. pp. -8. *>.6. 

the Annex to Vol. XI of this series, pp. 98-100. were given at the t,me when the 
Netherlands Courts had not yet expressed opinion on the subject. They should therefore 
be understood in the light of the position as it arises from the trial under review. 
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ANNEX 


CHINESE LAW 

CONCERNING TRIALS OF WAR CRIMINALS 

I. INTRODUCTORY NOTES 

The trial of war criminals before Chinese courts is regulated by a “ Law 
governing the Trial of War Criminals ” of 24th October, 1946. The latter 
deals with questions of both substantive and procedural law. It defines the 
rules which are applicable to offences tried as war crimes, and lays down 
provisions as to the jurisdiction of the competent courts over these offences 
and the individuals liable to prosecution and punishment for their com¬ 
mission. 

The legal basis provided is very wide as it includes, simultaneously and in 
a given order of precedence, international law, special war crimes rules, and 
provisions of Chinese common penal law'. 

The Law of 24th October, 1946, is in many respects guided by circum¬ 
stances which are peculiar to China and the events she has gone through 
during the last two decades. It reflects in particular great care on the part 
of the legislator to provide retribution for a wide range of offences, spread 
over a long period of time during which the Chinese people had been sub¬ 
jected to an uninterrupted scries of atrocities and other crimes at the hands 
of the Japanese invader. 

II. SOURCES OF RELEVANT PROVISIONS 

Art. I of the Law of 24th October, 1946. lays down the following rule as 
to the provisions applicable to war crime trials : 

" In addition to the Rules of International Law, the present Law is 
applicable to the trial and punishment of War Criminals. Cases not 
provided for under the present Law are governed by the Criminal Code 
of the Republic of China. 

" In applying the Criminal Law of the Republic of China, this Law 
shall first be applied, irrespective of the status of the offender.” 

In this manner rules of international law were recognised as the primary 
source for the trial of war criminals. They are supplemented by the special 
provisions of the Law of 24th October, 1946, which are valid as “ additional ” 
to rules of international law. On the other hand and as a subsidiary source, 
provisions of the C hinese Penal Code are relevant in cases not covered by 
the Law of *.4th October, 1946. or by rules of international law. 

III. DEFINITION OF A WAR CRIMINAL AND A WAR CRIME 

Artide 11 of the Law of 24th October, 1946, contains a combined definition 
ot individuals treated as war criminals and of offences falling within the 
notion of war crimes according to Chinese legislation. It reads as follows : 

Aperson who commits an offence which falls under any one of the 
following categories shall be considered a war criminal: 

1. Alien combatants or non-combatants who, prior to or during 


i 


the war, violate an International Treaty, International Convention or 
International Guarantee by planning, conspiring for, preparing to 
start or supporting, an aggression against the Republic of China, or 
doing the same in an unlawful war. 

2. Alien combatants, or non-combatants who during the war or a 
period of hostilities against the Republic of China, violate the Laws 
and Usages of War by directly or indirectly having recourse to acts 
of cruelty. 

3. Alien combatants or non-combatants who during the war or a 
period of hostilities against the Republic of China or prior to the 
occurrence of such circumstances, nourish intentions of enslaving, 
crippling, or annihilating the Chinese Nation and endeavour to carry 
out their intentions by such methods as (a) killing, starving, 
massacring, enslaving, or mass deportation of its nationals, ( b ) stupe¬ 
fying the mind and controlling the thought of its nationals, (<) distri¬ 
buting, spreading, or forcing people to consume, narcotic drugs or 
forcing them to cultivate plants for making such drugs, (</) forcing 
people to consume or be innoculated with poison, or destroying their 
power of procreation, or oppressing and tyrannising them under 
racial or religious pretext, or treating them inhumanly. 

4. Alien combatants or non-combatants who during the war with 
or a period of hostilities against the Republic of China, commit acts 
other than those mentioned in the three previous sections but punish¬ 
able according to Chinese Criminal Law. 


Paragraph 1 of the above Article covers the field of offences known as 
crimes against peace under the rules of international law as expressed in t e 
most recent documents embodying such rules : Article 6 (a) of the Charter 
of the International Military Tribunal at Nuremberg . Article - (u) 0 1 
Charter of the International Military Tribunal for the Far East : and 
Article II (1) (a) of Law No. 10 of the Allied Control Council for Germany.! ) 
Paragraph 2 covers the field of war crimes in the narrower sense, that is 
of violations of the laws and customs of war. The latter are explicitly 
provided against in Article 6 ( h ) of the Nuremberg Charter, Article 5 (6) 
of the Far Eastern Charter, and in Article 11(1) (A) of Law No. 10. Follow¬ 
ing the practice of some other countries,! 1 ) the Chinese Law or -4th October. 
1946, contains an elaborate list of offences regarded as consulting.war 
crimes in the narrower sense, similar to that which was drawn up by the 
1919 “ Commission on the Responsibility of the Authors of ‘he War an on 
Enforcement of Penalties.” The list is given in Article III of the Law of 
24th October, 1946, and runs as follows : 

1. Planned slaughter, murder or other terrorist action. 

2. Killing Hostages. 

..... • •ill_ Y\\J CtlirVfltlOn 


4. Rape. 

5. Kidnapping children. 


(■) For the text of the definitions of crime against peace in the above provisions, see 
Trial of Takashi Sakai in this Volume, pp. 3-4. 

,o-, f., r instance Netherlands Law Concerning Trials of War Criminals in the Annex 
to VoLXI f or this series, pp. 93-94. and the Annex concerning Australian war crimes laws 

in Vol. V, pp. 95-96. 
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ANNEX 

CHINESE LAW 

CONCERNING TRIALS OF WAR CRIMINALS 

I. INTRODUCTORY NOTES 

The trial of war criminals before Chinese courts is regulated by a “ Law 
governing the Trial of War Criminals " of 24th October, 1946. The latter 
deals with questions of both substantive and procedural law. It defines the 
rules which are applicable to offences tried as war crimes, and lays down 
provisions as to the jurisdiction of the competent courts over these offences 
and the individuals liable to prosecution and punishment for their com¬ 
mission. 

The legal basis provided is very wide as it includes, simultaneously and in 
a given order of precedence, international law, special war crimes rules, and 
provisions of Chinese common penal law. 

The Law of 24th October, 1946, is in many respects guided by circum¬ 
stances which are peculiar to China and the events she has gone through 
during the last two decades. It reflects in particular great care on the part 
or the legislator to provide retribution for a wide range of offences, spread 
over a long period of time during which the Chinese people had been sub¬ 
jected to an uninterrupted series of atrocities and other crimes at the hands 
of the Japanese invader. 

II. SOURCES OF RELEVANT PROVISIONS 

Art. 1 of the Law of 24th October, 1946, lays down the following rule as 
to the provisions applicable to war crime trials : 

In addition to the Rules of International Law, the present Law is 
applicable to the trial and punishment of War Criminals. Cases not 
provided for under the present Law are governed by the Criminal Code 
of the Republic of China. 

“In applying the Criminal Law of the Republic of China, this Law 
shall first be applied, irrespective of the status of the offender.” 

In this manner rules of international law were recognised as the primary 
source for the trial of war criminals. They are supplemented by the special 
provisions of the Law of 24th October, 1946, which are valid as “ additional ” 
to rules of international law. On the other hand and as a subsidiary source, 
provisions o the Chinese Penal Code are relevant in cases not covered by 
the Law of -4th October, 1946, or by rules of international law. 

III. DEFINITION OF A WAR CRIMINAL AND A WAR CRIME 

Article H of the Law of 24th October, 1946, contains a combined definition 
o! individuals treated as war criminals and of offences falling within the 
notion of war crimes according to Chinese legislation. It reads as follows : 

A person who commits an offence which falls under any one of the 
following categories shall be considered a war criminal : 

1. Alien combatants or non-combatants who, prior to or during 
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the war, violate an International Treaty, International Convention or 
International Guarantee by planning, conspiring for, preparing to 
start or supporting, an aggression against the Republic of China, or 
doing the same in an unlawful war. 

2. Alien combatants, or non-combatants who during the war or a 
period of hostilities against the Republic of China, violate the Laws 
and Usages of War by directly or indirectly having recourse to acts 
of cruelty. 

3. Alien combatants or non-combatants who during the war or a 
period of hostilities against the Republic of China or prior to the 
occurrence of such circumstances, nourish intentions of enslaving. 


crippling, or annihilating the Chinese Nation and endeavour to earn 
out their intentions by such methods as (a) killing, starving, 
massacring, enslaving, or mass deportation of its nationals, (b) stupe¬ 
fying the mind and controlling the thought of its nationals, {<) distri¬ 
buting, spreading, or forcing people to consume, narcotic drugs or 
forcing them to cultivate plants for making such drugs, (</) forcing 
people to consume or be innoculated with poison, or destroying their 
power of procreation, or oppressing and tyrannising them under 
racial or religious pretext, or treating them inhumanly. 

4. Alien combatants or non-combatants who during the war with 
or a period of hostilities against the Republic of China, commit acts 
other than those mentioned in the three previous sections but punish¬ 
able according to Chinese Criminal Law. 


Paragraph 1 of the above Article covers the field of offences known as 
crimes against peace under the rules of international law as expressed in the 
most recent documents embodying such rules: Article 6 (a) o t e arter 
of the International Military Tribunal at Nuremberg : Article 5 (a) of the 
Charter of the International Military Tribunal for the Far East, and 
Article II (1) (a) of Law No. 10 of the Allied Control Council for Germany.! ) 
Paragraph 2 covers the field of war crimes in the narrower sense, that is 
of violations of the laws and customs of war. The latter are explicitly 
provided against in Article 6 (h) of the Nuremberg Charter. Article 5 (ft) 
of the Far Eastern Charter, and in Article II (0(6) of Law No 10. 
ing the practice of some other countries,!’) the Chinese Law of -4th October. 
1946, contains an elaborate list of offences regarded as constituting war 
crimes in the narrower sense, similar to that which was drawn up by the 
1919 “ Commission on the Responsibility of the Authors the ^ar and on 
Enforcement of Penalties.” The list is given in Article III of the Law of 
24th October, 1946, and runs as follows: 

_ -i -.ootinn 
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2. Killing Hostages. 

3. Malicious killing of non-combatants by starvation. 


4. Rape. 

5. Kidnapping children. 


(>) For the text of the definitions of crime against peace in the above provisions, see 
Trial of Takashi Sakai in this Volume, pp. 3-4. ...... . 

... for instance Netherlands Law Concerning Trials o) War Criminals in the Aimes 
to Vofloof this series, pp. 93-94. and the Annex concerning Australian war crimes laws 

in Vol. V. pp. 95-96. 
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6. Enforcing collective torture. 

7. Deliberate bombing of non-defended areas. 

8 . Destroying freighters or passenger boats without previous warning 
and without regard to the safety of passengers and crew. 

9. Destroying fishing boats and relief ships. 

10. Deliberate bombing of Hospitals. 

11. Attack or sinking of Hospital Ships. 

12. Use of poison gas or bacteriological warfare. 

13. Employment of inhuman weapons. 

14. Ordering wholesale slaughter. 

15. Putting poison on food or drinking water. 

16. Torturing of non-combatants. 

17. Kidnapping females and forcing them to become prostitutes. 

18. Mass deportation of non-combatants. 

19. Internment of non-combatants and inflicting on them inhuman 
treatment. 

20. Forcing non-combatants to engage in military activities with the 
enemy. 

21. Usurpation of the sovereignty of the occupied territory. 

22. Conscription by force of inhabitants in the occupied territory. 

23. Scheming to enslave the inhabitants of occupied country or to 
deprive them of their status and rights as nationals of the occupied 
country. 

24. Robbing. 

25. Unlawful extortion or demanding of contributions or requisitions. 

26. Depreciating the value of currency or issuing unlawful currency 
notes. 

27. Indiscriminate destruction of property. 

28. Violating Red Cross regulations. 

29. Ill-treating prisoners of war or wounded persons. 

30. Forcing prisoners of war to engage in work not allowed by the 
International Convention. 

31. Indiscriminate use of the Armistice Flags. 

32. Making indiscriminate mass arrests. 

33. Confiscation of property. 

34. Destroying religious, charity, educational, historical constructions 
or memorials. 

35. Malicious insults. 

36. Taking money or property by force or extortion. 

37. Plundering of historical, artistic or other cultural treasures. 

38. Other acts violating the law or usages of war, or acts whose cruelty 
or destructiveness exceeds their military necessity, forcing people 
to do things beyond their obligation, or acts hampering the exercise 
of legal rights. 

It should be observed that this list is in many respects wider in scope than 
the terms used in the 1919 list of war crimes. 

Offences included in Article II, paragraph 3, of the Chinese Law of 24th 
October, 1946, correspond in spirit with the concept of jcrimes against 
humanity as it evolved in the definitions of Article 6 (c) of the Nuremberg 
Charter. Article 5 (c) of the Far Eastern Charter, and Article II (1) (c) of 
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Law No. 10. These provisions cover a field of acts which do not or may 
not constitute war crimes in the narrower sense, but are similar to them on 
account of their inhumane nature. They are generally understood to be acts 
committed systematically, repeatedly and on a vast scale against the civilian 
population, in pursuance of purposes ranging from the forcible denational¬ 
isation of the population to its biological extermination. A notable feature 
of the Chinese definition is the emphasis on and express reference to narcotic 
drugs and poisons which are of especial importance in Far Eastern countries. 
Another emphasis is that put on “ stupefying the mind and controlling the 
thought ” of the Chinese population. This, in contradistinction to drugs 
and poisons which are mentioned separately, would seem to include psycho¬ 
logical means of action. 

Finally, offences provided against in paragraph 4 are those of Chinese 
common penal law when committed during the war with or a period of 
hostilities against China and which, at the same time, constitute neither a 
crime against peace, nor a war crime in the narrower sense, nor a crime 
against humanity, as covered by the other paragraphs of Art. 11. 

From the above classification it appears that the Chinese legislation has 
adopted the concept of war crimes in a wider, non-technical sense, as a 
common denominator for types of offences which are, otherwise. distinct 
one from the other within the body of international law. 

IV. PERPETRATORS AND RELEVANT PERIODS Ol TIME 

According to the above-cited Article II individuals liable to punishment 
for any of the above types of offences are “ alien combatants or non- 
combatants.” This is in accord with the legislation of most countries as 
well as with rules of international law. according to which the notion of a 
war criminal is in general limited to subjects of a foreign nation. Subjects 
of the country whose nationals were victimised, if guilty of one of the above 
offences, are tried as traitors, quislings or ordinary criminals, as the case 
may be, under the rules of their country's common law. 

This difference is, indirectly, stressed in Article VI of the Law of 24th 
October, 1946. The latter makes the rules of the Law of 24th October, 1946, 
applicable “ also to war criminals who may have regained Chinese citizen¬ 
ship after 25th October, 1945.” The effect is that a former Chinese subject, 
who had become an alien but had regained his original nationality after the 
said date, is tried according to his previous alien status, and not as a Chinese 
citizen. 

In the paragraphs of Art. 11 dealing with the various offences stress was 
laid on different periods of time relevant for holding the perpetrators guilty 
under the terms of the Law of 24th October, 1946. 

For crimes against peace the period mentioned is that running " prior to 
or during the war.” The time preceding a war relates to “ planning, con¬ 
spiring or preparing ” a war of aggression and may therefore go far back 
in the past according to the case. The same is implied in the definitions of 
crimes against peace contained in the international documents previously 
referred to. 

For war crimes in the narrower sense the relevant period is that running 
“ during the war or a period of hostilities ” against China. It should be 
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noted that the " period of hostilities,” as distinct from that of the war, 
was inserted with regard to and in order to cover the period during which 
China and Japan were in a state of de facto belligerency before the outbreak 
of World War II. According to Art. IV of the Law of 24th October, 1946, 
this state started on 18th September, 1931, that is on the invasion of Man¬ 
churia by Japan. The same period was made relevant for crimes punish¬ 
able under the Chinese Penal Code, as provided by Art. II, para. 4, of the 
Law of 24th October, 1946. 

Ianally, the period relevant for crimes against humanity is that nomine 
' during the war or a period of hostilities against the Republic of China or 
prior to the occurrence of such circumstances.” The latter part of the 
provision makes crimes against humanity, as covered by Art. II, para. 3. 
ot the above Law. punishable even when committed before 18th September. 
1931. Under the terms of Art. IV the same applies to crimes against peace, 
as acts undertaken with a view to planning, conspiring for, or preparing a 
war of aggression, which form part of the concept of crimes against peace, 
do not lend themselves to be circumscribed by any specific date limit pre¬ 
ceding the outbreak of actual hostilities. By providing for the punishment 
of acts constituting crimes against humanity which were committed before 
the war, -in China before 18th September, 1931,—the Chinese Law of 24th 
October, 1946. followed the lines of the Nuremberg and Far Eastern Charters. 
Both ( barters explicitly refer to inhumane acts committed against civilian 
populations before or during the war." Under both Charters the proviso 
is that such acts have been committed “in execution of or in connection 
with crimes against peace or war crimes. The position would seem to 
be similar under the terms of Art. II, para. 3 of the Chinese Law of 24th 
October, 1946. The latter speaks of acts committed by “ alien combatants 
or non-combatants pursuant to “ intentions of enslaving, crippling, or 
annihilating the Chinese Nation. The context is that this is done “ during 
the war or a period of hostilities " or “ prior to the occurrence of such 
circumstances. There is little doubt that this phraseology describes in 
fact acts w hich include crimes against peace. 

According to Art. IV of the Law of 24th October, 1946, the end of the 
war in ( hina is set at 2nd September, 1945. The same Article specifies 
t at all provisions of Art. II are applicable to offences committed between 
. September. 1931, and 2nd September, 1945, with the exception of acts 
punishable under para. I (crimes against peace) and para. 2 (crimes against 
humanity) which remain subject to prosecution if committed before 18th 
September, 1931. 

In order to give clear guidance for the trial of offences committed after 
eptember, 1945. Art. V of the Chinese Law specifies that such offences, 
when committed by aliens before their being interned but after 3rd September, 
1945, are not tried under the rules of the Law of 24th October, 1946, but 
un er those of Chinese Penal Law and before ordinary military tribunals. 

V. STATUS OF THE VICTIMS 

°*Tences tried under the terms of the Chinese Law of 24th October, 

, are those committed against victims of Chinese nationality. Special 
provision was, however, made to the effect that offences committed against 
Allied nauons or their nationals, or against aliens under the protection of 








the Chinese Government, were also subject to prosecution and trial before 
Chinese courts. Art. VII of the Chinese Law, which contains the above 
rule, does not say whether such offences need be committed on Chinese 
territory or on territory under Chinese control, or whether they include as 
well offences perpetrated outside Chinese territory. In the former case the 
rule would be an application of the territorial principle which is at the basis 
of most penal law systems. In the latter case, the competence of Chinese 
courts would be based on the principle of the universality of jurisdiction of 
municipal courts in the sphere of war crimes, as practised by courts of 
certain countries, such as the United States. 


VI. CIRCUMSTANCES NOT EXONERATING WAR CRIMINALS 


Art. VIII of the Law of 24lh October, 1946, lays down the rule that the 
following circumstances do not in themselves relieve the perpetrator from 
penal liability for war crimes : 

(1) that crimes were committed by order of superior officers : 

(2) that crimes were committed as a result of official duty ; 

(3) that crimes were committed in pursuance of the policy of the 
offender’s government ; 

(4) that crimes were committed out of political necessity. 

The above rule follows the lines adopted on the subject in the Nuremberg 
and Far Eastern Charters, and also in Law No. 10 of the Allied Control 
Council for Germany. So, for instance, the commission of crimes upon 
superior orders is dealt with in Art. 8 of the Nuremberg Charter, in the 
following terms : 


“ The fact that the Defendant acted pursuant to order of his govern¬ 
ment or of a superior shall not free him from responsibility, but may be 
considered in mitigation of punishment if the Tribunal determines that 
justice so requires.” 

A similar rule on superior orders appears in the Far Eastern Charter and 
in Law No. 10. The wording of the Chinese Law concerning crimes per¬ 
petrated pursuant to one’s Government’s policy would seem to be covered 
by the above provision of the Nuremberg Charter where it refers to acU 
undertaken upon governmental orders. It may well be, however, that the 
Chinese rule has on this point a wider meaning than that expressed in the 
concept of an order, and that it includes eases where a governmental policy 
is carried out without specific orders from superiors, upon the offender s 
own initiative. 

The Chinese rule does not specify the effect of the irrelevance of superior 
orders and as a consequence does not expressly provide tor mitigation of 
punishment if the cou rt so sees fit. It is, however, safe to assume that Chinese 
courts have in this sphere powers similar to those of other courts, both 
international and municipal, and are therefore entitled to pronounce milder 
sentences according to the merits of each case. 

In addition to superior orders and to acts undertaken pursuant to govern¬ 
mental policy, the Chinese rule refers also to crimes committed as a result 
of " official duty,” and to those perpetrated out of “ political necessity 
The connotation of both these concepts is that an oflence was commuted by 
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individuals holding official positions and acting on behalf of the State or 
Government. The irrelevance of the offender’s official position for his 
penal responsibility for war crimes is also prescribed by rules of international 
law, such as, for instance, by Art. 7 of the Nuremberg Charter : 

“ The official position of defendant’s whether as Heads of State or 
responsible officials in Government Departments, shall not be con¬ 
sidered as freeing them from responsibility or mitigating punishment.” 
Similar rules are contained in the Far Eastern Charter and in Law No. 10. 


VII. RESPONSIBILITY Oh PERSONS IN AUTHORITY 

Art. IX of the Law of 24th October. 1946, provides the following : 

' Persons who occupy a supervisory or commanding position in 
relation to war criminals and in this capacity have not fulfilled their 
duts to prevent crimes from being committed by their subordinates 
shall be treated as accomplices of the war criminals.” 

I he ellect of this provision is that not only superiors who issue orders, 
but also those who tolerate criminal acts of their subordinates without 
undertaking appropriate measures with a view to preventing such acts from 
occurring, are held penally responsible in the same manner as the per¬ 
petrators themselves. This rule was recognised by the law of other nations 
as well and applied in a number of important trials.(') 

VIII. PUNISHMENT 

rhe Law of 24th October. 1946, prescribes penalties according to the 
different types or classes of offences covered by its Art. II. 

Art. X contains the following rule : 

“ War criminals who are guilty of offences provided against under 
paragraph I and paragraph 3 of Art. II shall be sentenced to death or 
life imprisonment.” 

The offences concerned in this provision are those constituting crimes 

;'r n l Pe ^ C and , cr i mes aga,nst humanity. It will be noticed that in these 
cases the choice is left only between the two severest punishments in criminal 

Art. XI prescribes penalties for offences constituting war crimes in the 

Pe " alties are Iaid down according to the list of offences 
given in Art. Ill, and are as follows : 

(a) The penalties for offences provided against under items 1-15 of 
Art. Ill are death or life imprisonment. 

Penalties for offences provided against under items 16-24 

for a' period'oAo years. ely ' imprisonment ’ or imprisonment 

(c) Offences provided against under items 25-37 of Art. Ill are 

lW , °[ pp. 83-96 ; Trial of Erhard 

VIII of this series, pn 88-9 • ‘ ^ General Wilhelm List and others , Vol. 
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punishable by life imprisonment or imprisonment for not less than 7 
years. 

(</) Offences provided against under item 38 of Art. Ill are punishable 
by life imprisonment or imprisonment for not less than 7 years, with 
the proviso that offences of a more serious nature are punishable by 
death. 

Offences covered by paragraph 4 of Art. II, that is those provided against 
by the Chinese Penal Code, email the respective punishments of the Code. 

IX. RULES CONCERNING PRESCRIPTION AND REDUCTION OF PUNISHMENT 
The effect of certain rules of Chinese common penal law was suspended 

in the case of war crimes. 

Under the terms of Art. IV of the Law of 24th October, 1946, the prosecu¬ 
tion of war crimes is not subject to prescription as provided bv Art. so ot 
the Chinese Penal Code. The latter lays down various periods of time, 
ranging from one to twenty years, after the expiry of which the prosecution 
of the offences concerned becomes extinct. 

On the other hand, a law of 17th June, 1944. provided for the reduction 
of punishments in certain cases. Art. XIII of the Law of 24th October. 
1946, made such reduction inoperative in w'ar crimes cases. 

X. COURTS TRYING WAR CRIMINALS 

Individuals guilty of offences under Art. II and III of the Law of -4th 
October, 1946, are tried by special “ Military Tribunals for the Trial ot 
War Criminals.” These Tribunals are attached to various military organ¬ 
isations by decision of the Chinese Ministry of Defence. The establishment 
and powers of such Tribunals are determined by the Chinese War Crimes 
Commission after approval by the Ministry of Defence and the Ministry of 
Justice. 

According to Art. XVII of the Law of 24th October. 1946, a Military 
Tribunal for the Trial of War Criminals is composed of 5 military judges and 
1 to 3 military prosecutors. The number of both may be increased when 
necessary. According to Art. XV1I1 three of the five judges a^elected 
from various military organisations The rema,Silar 
the Ministry of Justice from provincial or municipal higher c . 1 

selection is made of the prosecutors ; one comes from ^ li ar >. ank ;- and 
one or two are chosen by the Ministry of Justice from the ranks of prose 
cutors of provincial or municipal higher courts. 

Cases are as a rule, heard in the seat of the Tribunal. Wherever the case 
so SS however: the Tribunal may designate three judges and one 
prosecutor to hold the trial at the place of the crime. 

XI JUDGMENT, CONFIRMATION OF SENTENCE AND RE-TRIAL 

When a trial ends IZfJSSZ 

fhe 6 Minist^ oTDefence for confirmation within one week of the pronounce¬ 
ment of th?judgment or of the decision not to resume the prosecution. It 











the case gives rise to doubts, the Ministry may refer the case back for re-trial 
on turther investigation. 

Trials ending in conviction are transmitted to the Ministry of Defence 
tor conhrmatiom Cases involving death sentences or life imprisonment are 
further submitted by the Ministry to the President of the Republic for a 
nat of execution. If the Ministry or the President consider the judgment 
to be faulty or improper, they may return the case for re-trial. Every case 
re-tried is subject to the same procedure as above. 

Hie accused is entitled to appeal for a re-trial under the rules of Chinese 
military penal law, within 10 days of the judgment. 
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One of the aims of this series of Reports has been to relate in 
summary form the course of the most important of the proceedings 
taken against persons accused of committing war crimes during the 
Second World War, aprrt from the major war criminals tried by the 
Nuremberg and Tokyo International Military Tribunals, but 
including those tried oy United States Military Tribunals at 
Nuremberg. Of necessity, the trials reported in these volumes have 
been examples only, since the trials conducted before the various 
Allied Courts, of which the United Nations War Crimes Com¬ 
mission has had records, number o\er 1,600. The trials selected 
for reporting, however, have been those which were thought to be 
ol the greatest interest legally and in which important points of 
municipal and international law arose and were settled. 


proceeuings in tne trial under review, but also, in a separate section 
headed Notes on the Case, such comments of an explanatory 
nature on the legal matters arising in that trial as it has been thought 
useful to include. These notes have provided also, at suitable 
points, general summaries and analyses of the decisions of the 
courts on specific points of law derived primarily from a study of 
relevant trials already reported upon in the series. Furthermore, 
the volumes have included, where necessary. Annexes on municipal 
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FOREWORD 

This Foreword might also be called “ Epilogue ” because the volume 
marks the completion, in March, 1949, of an undertaking commenced in 
the summer of 1946, namely the preparation of a collection of reports of 
representative trials of war criminals in connection with World War II. 
It has been pointed out that the main object of these Reports is to help to 
elucidate the law, i.e. that part of International Law which has been called 
the law of war. A very general idea of what that means can be found in 
the judgment of that great judge, the late C. J. Stone, in the Supreme Court 
of the United States, on Yamashita. reported in Volume IV on p. 38. 
Stone. C. J., said : 

“ In Ex parte Quirirt, 317 U.S. 1, we had occasion to consider at 
length the sources and nature of the authority to create military com¬ 
missions for the trial of enemy combatants for offences against the law 
of war. We there pointed out that Congress, in the exercise of the 
power conferred upon it by Article I, s. 8, Cl. 10 of the Constitution 
to ‘ define and punish . . . Offences against the law of Nations . . .’. 
of which the Law of War is a part, had by the Articles of War (10 U.S.C.. 
ss. 1471-1593) recognised the ‘military commission' appointed by 
military command, as it had previously existed in United States Army 
practice, as an appropriate tribunal for the trial and punishment of 
offences against the Law of War. Article 15 declares that 4 the pro¬ 
visions of these articles conferring jurisdiction upon courts martial shall 
not be construed as depriving military commissions ... or other military 
tribunals of concurrent jurisdiction in respect of offenders or offences 
that by statute or by the Law of War may be triable by such military 
commissions ... or other military tribunals.’ See a similar provision 
of the Espionage Act of 1917. 50 U.S.C., s. 38. Article 2 include-* 
among those persons subject to the Articles of War the personnel of 
our own military establishment. But this, as Article 12 indicates, does 
not exclude from the class of persons subject to trial by military com¬ 
missions 4 any other person who by the Law of War is subject to trial by 
military tribunals,’ and who, under Article 12, may be tried by court 
martial, or under Article 15 by military commission. 

44 We further pointed out that Congress, by sanctioning trial of 
enemy combatants for violations of the Law of War by military com¬ 
mission, had not attempted to codify the law of war or to mark its 
precise boundaries. Instead, by Article 15 it had incorporated, by 
reference, as within the pre-existing jurisdiction of military commissions 
created by appropriate military command, all offences which are defined 
as such by the Law of War, and which may constitutionally be included 
within that jurisdiction. It thus adopted the system of military common 
law applied by military tribunals so far as it should be recognised and 
deemed applicable by the courts, and as further defined and supple¬ 
mented by the Hague Convention, to which the United States and the 
Axis Powers were parties.” 
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I quote this, here at the outset, to explain that the law of war is a system 
of law different in character from the ordinary municipal laws of the various 
countries ; it is International Law, not the law of any one State. Stone, 

C. J.. is speaking of one type of Court (the Military Court) frequently made 
jse of to administer and declare this law of war. It is, however, clear that 
it may be administered by the municipal courts of belligerent countries if 
these courts are specially commissioned for that object, and equipped if 
need be with special jurisdiction to enable them to discharge the trust. 

The cases reported here will illustrate both types. In the Annexes to the 
different volumes will be found how different allied nations equipped their 
municipal courts with the necessary jurisdiction beyond or in modification 
of their normal functions for the administration of their municipal law. 
But each court when it so acts is deemed to be administering International 
Law. In the same way the mandate given to a Military Court, such as the 
International Military Tribunal and the United States Military Tribunals 
n which were held the Subsequent Proceedings at Nuremberg, is in general 
governed by International Law and these courts are municipal courts only 
n so far as their mandate deviates from International Law. Such a court 
is an international court, regardless of the circumstance that it is convened 
•vy and is administered by a national Government. A precise parallel is 
afforded by a Prize Court. As the law is International Law, it must not be 
confused with the municipal law of the convening Government. It is the 
aw of nations, which cannot be created by the enactment of any particular 
national legislature. No doubt a court commissioned to try cases according 
to International Law may also be governed in part by some other law, 
because that law is included in the terms of its commission : a court cannot 
depart from the mandate given by its convening authority. Generally and 
substantially, however, the jurisdiction conferred on the courts we are 
concerned with, whatever their convening authority, will be found to be in 
accordance with International Law. But if the law of the court cannot be 
found in the acts of the particular national legislature or in the jurisprudence 
established by the courts of that country, where, it will be asked, is it to be 
found ? Answers to that question will emerge from considering the decisions 
-eported in these volumes. Stone, C. J.. in the judgment just referred to, 
gave a general answer. More detailed explanations may be extracted from 
other judgments reported in these volumes All 1 want to emphasise at the 
moment is that the law ol war is a definite body of jurisprudence, giving a 
" standard certain ”, to quote the words of Scott and Lancing in the Minority 
Report annexed to the Report of the Commission on Responsibilities issued 
at the end of World War 1. When these distinguished lawyers spoke of a 
•• standard certain ” they were adopting the standards familiar to common 
lawyers w ho start vv ith traditional rules and develop them to meet the demands 
of justice in view of the particular cases before them. The law of war has a 
one history. Some day that history will perhaps be written. At the moment 
ahat it is sought to indicate here (as it was in the History recently published 
cl the L nited Nations War Crimes Commission) is the development of the 
:aw ot war as illustrated by the decisions of courts of competent jurisdiction 
in and since the w ar. One characteristic feature of every law of the common 
law type, is the apparatus of law reports, which, whether regarded as of 
coercive authority or of merely persuasive authority, as in the case of the 
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common law or customary law of war, give legal life and substantial definition 
to what might otherwise be regarded as a mere collection of moral generalisa¬ 
tions. Similarly the development of Prize Law can be traced in the 
authoritative reports of cases decided in the British Court of Admiralty and 
in the United States Reports. 

The Fourth Hague Convention, which was a revised and enlarged version 
of the similar conventions which preceded it, sought to safeguard the rights 
in war, not merely as between the actual belligerent forces inter se. but also 
to secure protection to the civilian populations. This Convention, along 
with the Conventions for the protection of Prisoners of War (the Geneva 
Conventions) certainly fulfilled a great purpose in giving a legal form and 
substance to general rules which had been recognised to some extent in 
practice : particular instances of the enforcement of the law of war had 
been recorded, such as the execution of Major Andre as a spy by General 
Washington, but only after a fair trial, and the execution of the confederate 
Colonel Wirz during the American Civil War as a war criminal. But as 
Stone, C. J., points out in Ex parte Quirin , these were only two instances out 
of many of sentences by Military Tribunals over a long period of years, 
exemplifying ofTences against the law of war and enforcing the individual 
responsibility and the punishment of the offender. The object was to 
vindicate the rule of the law of war. 

At the end of World War I, as everybody knows, there were admirable 
declarations that war crimes would be punished, and lists of criminals were 
prepared by a fact-finding committee, but nothing practical was effected 
towards identifying, tracing and apprehending accused individuals or putting 
them on trial, though an excellent report, with lists of war crimes, was 
prepared by the Commission on Responsibilities already referred to. The 
whole thing was abandoned after a few unsatisfactory trials, though at least 
one useful judgment was produced by the Leipzig Court in the Llandovery 
Castle case, and though the Leipzig cases (as they have been called) showed 
how hopeless it was to expect justice in these circumstances from the courts 
of the Reich. Hence it came about that the victorious Allies after World 
War II decided to try war criminals themselves, adopting either the system 
of the military courts or that of the national courts. They refused to think 
that Allied courts could not be impartial. Their decision has been amply 
justified by the trials that have been held. The International Military 
Tribunals, held one at Nuremberg and the other at Tokyo, stand as con¬ 
vincing proofs that impartial justice can in this way be administered. This 
has also been shown by the military and the national courts which have held 
hundreds of trials, a selection from which is contained in these volumes. 
The presence of neutral judges has been shown to be not essential to maintain 
a high standard of impartiality and this was in fact fortunate under the 
circumstances, because neutral judges were in fact not available. Nor had 
the accused any legal right to object to being tried by such courts : all the 
accused were entitled to was a fair trial and that they got. Also, as I have 
stated, the types of courts employed were those traditionally recognised by 
International Law as competent for war crime trials. The necessity of a 
fair trial was universally insisted upon by the Allies, and indeed was tra¬ 
ditional in this type of case. In Reports contained in Volumes V and VI 
will be found instances in which it has been held that the denial of a fair 
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trial was a war crime. There had been at a certain stage a strong effort in 
certain Allied quarters to dispense with a trial even in the case of the Major 
Criminals : it was said that was unnecessary because their crimes were 
notorious to all the world. It would be enough, so it was said, to have a 
solemn arraignment, stating their crimes and then ordering their executions. 
That idea was strongly preyed but was successfully resisted as contrary to 
International Law. So to proceed would have been to substitute an act of 
power for the execution of impartial justice demonstrated by an open trial 
in the face of all the world. Justice was done and was seen to be done. 
By any other procedure the whole impressiveness of the punishment of war 
crimes would have been prejudiced and indeed completely lost. Incidentally, 
the advocates of the theory that would dispense with trials do generally 
accept that criminals such as the major criminals deserved their punishment 
and were justly punished. The only objection then was that the trial was 
unnecessary . They should, it is said, have been put to death without trial. 
The effect would have been paradoxical. 

As to jurisdiction the traditional rule is that a Military Court, whether 
national or international, derives its jurisdiction over war crimes from the 
bare fact that the person charged is within the custody of the Court ; his 
nationality, the place where the offence was committed, the nationality of 
the victims are not generally material. This has been sometimes described 
as universality of jurisdiction as being contrary to the general rule that 
courts have a jurisdiction limited to the national territory or to the nationality 
oi the injured person. In certain trials dealt with in these Reports, the 
accused came from several different nations and so also did the victims, 
and in some trials ill crimes were committed on the High Seas or in allied 
or enemy countries. Where it was in Allied national courts that war crimes 
were tried, jurisdiction was defined by the national law under which they 
proceeded. This will be seen by consulting the constituent documents 
conferring jurisdiction in the various annexes to the volumes. The rules of 
evidence and the range of punishments will also be found there. The same 
may he said ol the various Charters, Commissions or Warrants under which 
the Military Courts acted. By International Law the penalty for a war crime 
is death, subject however to the court imposing a lesser sentence. 

\s these volumes are intended to form a Case Book of War Crimes, what 
needs to be done is to state briefly and succinctly the basic and most general 
ales ot this branch of law so that the reader of a particular Report may 
noe lief ore him the setting, or background, or surrounding circumstances 
(whichever simile is preterredl. of law or procedure of the particular trial. 
W'lume XV, which Mr Brand has prepared, will, 1 think, be found to satisfy 
this requirement. 

v erijin dilferences may be noted in the trials reported. In some detailed 
■i.id reasoned judgments are delivered, in others that feature is absent. 

mis in the United States Military Commission trials, the reporter is 
a. ad to extract Irom what happened at the trial the grounds of law on 
a.iich the Court proceeded : there is almost invariably no reasoned judgment. 

he same is largely true of the British Military trials, subject to this 
v i! c-rcnce, that in them a Judge Advocate usually gives his reading of the 
i us is and lavv to the court. This furnishes some clue to the reasons for the 
decision. In the national courts the practice varies. In the Norwegian 
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and Netherlands Courts there are reasoned judgments, and other European 
Allies also adopt their ordinary forms of declaring their judgments. In the 
International Military Tribunals at Nuremberg and Tokyo, a very elaborate 
method of stating the grounds both of fact and law for the decision has been 
adopted. These latter trials lie outside the general scope of these Reports. 
The judgments are used by way of persuasive precedents only on specific 
points. But there is a very important series of trials held in Nuremberg after 
and as supplementary to the International Military trial, called the Subsequent 
Proceedings. These trials were initiated and conducted by and under the 
United States Government which provided administrative machinery, 
prosecutors and judges : the Tribunals involved were described as United 
States Military Tribunals. In these trials full judgments on fact and law 
were delivered. The Reports accordingly are fuller and more detailed than 
is possible where the reporter can only do the best he can with less satisfactory 
materials. International lawyers w ill not hesitate to express their appreciation 
of the help which these trials, conducted by the United States with General 
Telford Taylor as Chief Prosecutor, have given in the elucidation of the law. 
They will be indispensable to the student of this branch of lavv. even though 
he may criticise particular passages contained in them. 

I may here observe that Mr. George Brand, in his valuable notes on most 
of the Subsequent Proceedings Cases, among other trials, has sought to 
elucidate what was decided, without criticising. I apologise for departing 
from that salutary rule in one case, that of the “ Hostages ", in which 1 have 
ventured to express some criticism of the legality under International Law 
of the killing of hostages. That was one of the Subsequent Proceedings and 
I wish to make clear that it in no way detracts from my great respect for the 
valuable labours in the cause of International Law of the Judges, not only 
in that one but in all the Subsequent Proceedings. 

I must, I think, say something of the sources of the International Law of 
War. The Common Lawyer will be puzzled by the absence of previous 
Law Reports in which he finds his precedents, and also by the relative absence 
of Legislative Acts in which a great deal of his lavv is found. Perhaps this 
comparative absence of legislation will seem almost more grievous to the 
civil lawyer who finds the great part of his law in Codes. It may be that 
after this last war (I should like to picture it as the “ last ” in the history 
of the future but I dare not do so) the decisions and rulings of the law of 
war recorded in these and other volumes, will provide more material. The 
Common Lawyer will be able to study and apply the precedents on which 
he relies so much, and so indeed will those lawyers who practise under a 
codified system of law, who have generally, I believe, availed themselves 
of the persuasive help of earlier decisions which they find collected in anno¬ 
tations to the codes. In either case, the lavv of war will be lifted from an 
area of generality and be able by analysis and synthesis to formulate more 
specific rules. This will have been one result of the great campaign of war 
crime punishment which has followed the war. But even before this 
happened, there was certain material of a more or less tangible character. 
Apart from evidence of custom and practice, there were books of authority 
like Grotius and Vattel in earlier days. These were books of authenticity 
comparable to Coke or Blackstone in Anglo-American law. There were also 
certain international agreements, conventions or treaties w'hich approximate 
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in their importance to Legislative Acts, though of comparatively recent date. 
Of these the Hague Conventions on the laws of war and the Geneva 
Conventions on the treatment of prisoners are of supreme importance. It is 
easy with all the experience or recent years to point to defects in the Hague 
Conventions but they marked great advance in the humanization of war. 
both as between the actual military forces and also in the protection of the 
civilians. The future development of military operations is difficult to 
forecast to-day. The rules of law embodied in these Conventions have been 
tested in World War II which is ended. These Conventions may well be 
supplemented and revised, but their value cannot be overstated. They and 
the like are the nearest approach to legislation possible in the present state 
of international relations. 

It would be wrong to look at any single document as constituting the 
source of the laws of war. The development of that branch of international 
law has had a long history and a great many traditional and customary rules 
have sprung up and have been followed, more or less, in regard to these 
questions. The time has. 1 hope, now come or is approaching, when it will 
be possible to show a homogeneous and scientific body of law, and that 
will have to be done w ithout the aid of the legislature until there is a federated 
parliament of the world. Meantime that want is, to a large extent, filled 
by the system of international conventions representing all the civilised 
nations of the world who meet together to draw up a body of rules. These 
have the force of law in the same way as the law promulgated by a State has 
vithin its Courts. Their elficacy and force depends on the fact that they 
are recognised, accepted and agreed to by the various nations. In the war 
recently ended, it o striking to observe to w hat extent a code of law such as the 
provisions ot the Geneva Conventions on Prisoners of War has been respected, 
at least in principle, though not always in fact. It would be wrong to treat 
these instruments merely as agreements between the various nations who were 
represented at the Conferences. For instance, the Hague Convention 
enables any assenting party to denounce it. but the true force of these Con¬ 
ventions in these days is that they represent a general consensus, in regard to 
the laws ol war and these laws are binding upon belligerents whether they 
were originally parties or not, and whether, though originally parties, they 
have or have not denounced it. 

The purpose ( >t the Hague Convention can be inferred from the terms of 
the Convention itself. The Convention contains a number of specific 
iccLil.itir.ns which, as the Convention says, have been inspired by the desire 
u> diminish the evils of war so far as legitimate military requirements permit, 
ind (.1 serve as a general rule of conduct for the belligerents in their mutual 
'datums and their relations with the inhabitants. That latter element, as 
vc now see, has been of supreme importance, and that will be seen in the 
.as^s reported in these volumes. The Hague Convention goes on to say 
kit it has not been found possible at present to concert stipulations covering 
ail the circumstances which arose in practice, but on the other hand, the 
Parties to it do not intend that unforeseen cases should, in default of written 
agreement, be left to the arbitrary opinion of military commanders. The 
i invention t' 1en proceeds to state a wider principle in the famous language 
°* me Belgian Delegate Mertens : 

l.niil a more complete code of the laws of war can be drawn up, 
the High Contracting Parties deem it expedient to declare that, in 
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cases not covered by the rules adopted by them, the inhabitants and the 
belligerents remain under the protection and governance of the principles 
of the law of nations, derived from the usages established among 
civilized peoples, from the laws of humanity, and from the dictates of 
the public conscience.” 

These provisions are the key note of these particular Regulations. They 
do not contain a list of war crimes, but they particularise a great many of 
them, leaving the remainder to the governing effect of that sovereign clause 
which, I think, does really in a few words state the whole animating and 
motivating principle of the law of war, and indeed of all law. because the 
object of all law is to secure as far as possible in the mutual relations of the 
human beings concerned the rule of law and of justice and of humanity. 
The language of the clause has sometimes been described as embodying the 
law of nature or natural law. That expression has been used during so 
many centuries from the days of the Romans and in so many different 
connotations and also has been invoked for the purposes of maintaining 
so many evil and disastrous practices and rules, that its use may perhaps be 
better abandoned. In truth and in fact, the true view of the law of nature 
has been the law which aims, however imperfectly, at giving effect to the 
sense of justice and of right and wrong and which is naturally inherent in all 
human beings except only the abandoned ai.d vicious. The reader of this 
volume will not fail to reflect on the number of important principles which 
still need to be defined. I may note as an instance the question of the legality 
of the resistance movement on the part of a population unjustly invaded and 
terrorised by an aggressive nation. Another illustration is afforded by naval 
warfare. 

Before I leave the Preamble to this Code, l may emphasise that the pro¬ 
tection of the inhabitants of occupied territory is of primary importance in 
the modern law of war. It will be seen from the cases in these volumes that 
a very considerable proportion of the cases protect the interests of the 
inhabitants of territories which were either occupied or were the scene of 
belligerent operations. It is impossible to secure that the innocent inhabi¬ 
tants of such places can be entirely removed from the dangers and the 
destruction and the fatalities which are inevitable in such a situation, but the 
whole object of this part of the Hague Convention and other similar humani¬ 
tarian instruments is, as they state, to diminish the evils of war so far as 
military requirements permit and that may be traced in the present Hague 
and Geneva Conventions and also in the cases which have been decided 
by the courts. It may be noted that the Hague Convention in particular 
had definitely a practical object. It required those who signed it or acceded 
to it to issue instructions to their armed land forces in conformity with 
the regulations respecting the laws and customs of war on land, which 
are annexed to the Convention. The result of the Convention has been 
that most important military nations have prepared manuals of military 
law which they have issued to their forces. These manuals are not authorita¬ 
tive sources of law in any sense, and some of the provisions contained in 
them have been subject to very proper criticism and amendment, but they 
are useful for purposes of reference and criticism and to some extent they 
may serve as evidence of the actual practices of nations, which is part of the 
material on which the customary law of war is based, along with the w ritings 
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of qualified authors. The decisions of courts are also of great value in defining 
ihe law of uur. Hence the importance of these Reports. 

The Hague Convention itself does not contain a list of war crimes. Such 
a ij s t will "be found in the Report of the Commission of Responsibilities of 
1919. a list which is not comprehensive. Nor did the United Nations War 
Crimes Commission pretend to formulate a comprehensive list, but they did 
promulgate a list of war crimes for the purpose of guiding the Commission 
in its fact-finding activities. That provisional list, if I may call it so, was 
based on the report and recommendation of the Commission of Responsi¬ 
bilities. a document of very great value, and it was added to by the War 
Crimes Commission as a result of its experience and of the problems which 
came before it. 

Mr. Brand, the Editor of this series of reports and the author of the 
present volume, has devoted section VI of the volume to a treatment of the 
types of offences which have been recognised. A list of these will be found 
in his table of contents under the heading “ Types of Offences ”. I should 
like particularly to refer to No. 6 of that list, under sub-heading B, which 
show s how the category of war crimes has over-flown the limits of offences 
committed during actual combat or offences committed against prisoners of 
war. The long list which is to be found in Item 6 are all offences committed 
against inhabitants of occupied territories, and there is no doubt at all, if 
one studies the history of war crimes during the last war, of the terrible 
character of these offences and the enormous scale on which they were 
committed by the Axis forces. It will be noticed that in some of these 
offences the object is the terrorism of civilians, their ill-treatment in various 
wavs, often most atrocious, and the exploitation of human labour, often 
called slave labour, which was forced in the sense that inhabitants were 
seized and compelled to work for the Axis powers and for that purpose 
taken away from their homes which, in a vast number of cases, they never 
saw again. Some categories may seem novel but tragic and terrible 
experiences justify them. 

There are some very striking instances of war crimes for which the reader 
must be referred to Mr. Brand's Section VI, sub-section B, which is based 
on actual decisions as reported in previous volumes. It is perhaps now a 
truism, but when I look at this list, and think of all the instances of each 
one of these crimes that come into my mind, I cannot help saying that so 
deliberate and so widespread and atrocious a system of inflicting human 
misery has never been known in the course of the world. Apart from these 
particular crimes, there are the crimes which Mr. Brand refers to under 
sub-headings C and D, crimes against humanity and crimes against peace. 
Crimes against humanity overlap to some extent war crimes generally, 
but the scope of the category of crimes against humanity has been limited 
by the requirements that to be punishable they should be carried out on 
a widespread scale and under governmental organisation, and apparently 
that they should have the particular object of political, racial or religious 
persecution. 

Sub-section D contains a further category, crimes against peace. That 
category is based upon the effect of the Kellog-Briand Pact, or the Pact of 
Paris, which was a formal and solemn treaty entered into by practically all 
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the civilised nations of the world. Its essence is that those who are accused 
are charged with initiating or bringing about or waging an unjust or aggres¬ 
sive war. That conception has been much attacked but the charge has 
received effect from the important International Military' Tribunal at Nurem¬ 
berg and the International Military Tribunal for the Far East at Tokyo. 
Its moral rightness is obvious because there can be no greater crime than the 
bringing about of a war with all its inevitable evils, unimaginable in extent. 
It is a crime, however, which deals primarily with initiation and waging of 
war as a matter of policy, which indeed, is the language of the prohibitive 
section, and the crime can usually only be committed by those persons who 
are able to determine the policy which causes the war. A further illustration 
of the crime has been given since I first wrote these words by the judgment 
in the Ministries Case, the last of the Nuremberg Subsequent Proceedings. 

In the case of the last Great War there was, for a number of reasons, no 
difficulty in determining who were the policy makers. The material before 
the courts clearly showed that their purpose was aggression and that the 
war could not be justified on any legitimate ground such as self defence. 
That crime, if properly defined, can be charged against those who were called 
in the two trials I have mentioned, the “ major war criminals " and others 
who, from their position and power were able to commit that particular 
offence which could not be charged against subordinate agents or instruments. 

Membership of criminal organisations is a rather special piece of machinery 
which is devised to deal with the obvious difficulty of bringing within the 
range of punishment the various individuals who have taken part in the 
operations of associations or organisations, the object of which was the 
commission of war crimes. 

I need not repeat what has so often been emphasised that to construct a 
system of common or customary law must necessarily involve a system of 
law reporting. The failure to appreciate the existence, character or scope 
of the law of war has almost entirely resulted from the absence of adequate 
reporting of decisions taken regarding acts coming under the law of war. 
It may be hoped that with the materials now available, it may be possible 
to evolve a homogeneous, scientific and constructive body of law though 
there is still no legislature to contribute to that result. That, however, is 
for the future. 

1 ought earlier to have observed that the principle of individual responsi¬ 
bility has until recently been regarded as a heresy in some quarters, instead 
of as being something which was obviously essential to any system of penal 
law. It has often been noted that the Hague Conventions do not contain any 
reference to personal responsibility in respect of war crimes, but all the 
same, as was pointed out by the Supreme Court of the United States, 
offenders against the laws of war have been punished. The principle of 
individual responsibility is a necessary condition of the establishment of a 
system of law ; what the law does is to define that responsibility. It is 
not content with the formulation of moral rules. It postulates personal 
sanctions. The Hague Convention, though it speaks of the responsibility 
of nations to make compensation for breaches of the Regulations, does not 
mention the personal responsibility of those guilty of breaches, but the same 
answer applies to such an objection, and that is that the punishment of war 
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criminals for breach of the rules of war has been recognised by the practice 
of nations and is part of the traditional law. For that, I may again refer to 
the decisions of the Supreme Court of the United States. The responsibility 
of fixing responsibility on particular agents is very noticeable. 

Of course, 1 need not observe that that principle runs right through the 
series of trials which are reported in these volumes. 1 was, in fact, merely 
countering the conceivable though gratuitous and unfounded objection that, 
at least up to the time of the first World War, no such personal or individual 
responsibility was ever recognised in these matters ; it was recognised for 
instance in the Commission of Responsibilities, and also in the cases men¬ 
tioned by the Supreme Court of the United States in the Yamashita case 
which has already been referred to in this Foreward, in particular may be 
noted cases where the offence was not a common law crime—as most of the 
war offences are—according to the normal rule of civilised people, but was 
only a crime in the particular area of military law, for instance the case of 
spying. 


As was made clear at the outset, the trials reported in these volumes have 
been a selection of those of which records are in the possession of the United 
Nations War Crimes Commission. Only those of legal interest have been 
so selected for reporting, though most of those selected have also often been 
of importance in the history of the war. 1 may mention here some of the 
relevant figures relating to this process of selection : 


Number of Trial Records Received 

Number of Trials 
Reported Upon 

809 United States . 

28 

524 British. 

27 

256 Australian. 

5 

254 French .. . 

11 

30 Netherlands 

7 

24 Polish . 

4 

9 Norwegian 

5 

4 Canadian 

1 

1 Chinese 

1 


In addition, further trials wh 


cither Volumes I XIV. or in the present volume : 


ich were not reported have been cited in 


United States : 29 
British : 17 


Australian : 19 
French : 17 
Netherlands : 5 
Norwegian : 2 
Polish : 1 
Canadian : 1 
Greek : 1 
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It was never intended to report in these volumes the trials held by the 
International Military Tribunals in Nuremberg and Tokyo since it was felt 
that these trials would in any case be thoroughly discussed in the legal press 
and elsewhere and would form the subject of special reports, this has not, 
however, excluded reference to the judgments delivered in these trials 
where a quotation from the judgment has been useful in commenting upon 
the trials reported in these volumes. It will be freely admitted that the 
latter trials were not assured of general widespread treatment in the same 
way as those held before the two Intimational Military Tribunals. 

It will be observed that not all the countries whose courts have conducted 
war crime trials in recent years, nor all members of the Commission, are 
represented in the selection of trials reported in these volumes. The aim 
has been to make the series as internationally representative as was possible, 
but the achievement of this purpose has always depended upon and been 
limited by the transcripts actually submitted by various governments. All 
members of the Commission were invited to forward records of their trials, 
but not all did so for various reasons, and this lack of records explains the 
absence from these volumes of reports of trials held by the courts of certain 
countries. It may be added that where a country has not forwarded tran¬ 
scripts of court proceedings but has furnished the Commission with the 
texts of applicable war crimes laws, quotations from these laws have been 
included, wherever possible, in the general commentaries contained in 
previous volumes, and in the present volume. 

The aim has been to derive from the records in the possession of the 
Commission all material containing any guidance for the building up of a 
jurisprudence of war crimes law, and it is felt that with three exceptions this 
aim has largely been achieved. The late arrival of the judgment in the 
Tokyo trial has caused one of these exceptions, and the late delivery of 
judgment in the Ministries case a second. The third concerns the day-to- 
day proceedings of the trials held before the United States Military 
Tribunals in Nuremberg. As is explained on page ix of Volume X. the 
reports which have been contained in these volumes on the Subsequent 
Proceedings trials have been based upon a study of the indictments and 
judgments in the respective trials and the speeches and briefs of prosecuting 
and defending counsel, but the time limitations, within which the Trust 
under which the reporting has been carried out has operated, have prevented 
a complete study of the rulings on procedural matters given in the course 
of these trials. 1 understand, however, that a study of these rulings on matters 
of procedure is contemplated by a United States lawyer who has had personal 
experience of these trials. 

WRIGHT. 


London, Marc. 1 ’, 1949. 
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INTRODUCTION 


(i) This present Volume does not purport to be a critical discussion of 
international criminal law ; nor does it include a treatment of the history 
of the development of that law. 

The intention of the volume is to summarise in a systematic way and 
analyse the legal outcome of the trials reported or cited in the previous 
fourteen volumes of the series, together with some others to which it has not 
been possible to give previous treatment in the Reports, and of the legal 
enactments national and international under which the relevant courts acted. 

(ii) In general the reader will find that the actual text of the present volume 
consists of a summary of decisions and legal texts, together with advice of 
Judge Advocates acting with British and Commonwealth courts. 

It will be recalled that the Judge Advocates’ recommendations to British 
and Commonwealth courts, though of high authority, are not necessarily 
followed by the courts to which they are addressed.! 1 ) 

Thus, the Judge Advocate acting in the trial of Oscar Hans by a British 
Military Court in Hamburg, 18th-22nd August, 1948,( i ) offered to the 
court the following advice in opening his summing up : 

“ We arrive at the stage where it is my duty to sum up this case to 
you, but you will bear in mind that whatever I say, I am here only in 
an advisory capacity. You are the judges of both law and fact in this 
matter, and although I am qualified to give you legal advice, you are, 
in fact, your own judges both of law and of fact.”( 3 ) 

Nevertheless the advice of Judge Advocates has been thought of sufficient 
persuasive authority to be treated along with the actual decisions of courts. 
Neither the Judge Advocate’s advice nor the decisions of courts are, in any 
case, binding on future courts in the sense of a strictly binding precedent.! 4 ) 


(') See Volume I, pp. 106-107. 

!*) Not previously treated in these volumes. 

(’) Two relevant provisions setting out some of the powers and duties of the Judge 
Advocate in British trials arc made by the Rules of Procedure for Field General Courts 
Martial (regarding the applicability of which see Vol. I, p. 107). Rules 103(e) and (f) provide : 
“ (e) At the conclusion of the case he will, unless both he and the Court consider it 
unnecessary, sum up the evidence and advise the court upon the law relating to the case 
before the court proceed to deliberate upon their findings : 

“ (f) Upon any point of law or procedure which arises upon the trial which he attends, 
the court should be guided by his opinion, and not disregard it. except for very weighty 
reasons. The court are responsible for the legality of their decisions, but they must 
consider the grave consequences which may result from their disregard of the advice 
of the Judge-Advocate on any legal point. The Court, in following the opinion of the 
Judge-Advocate on a legal point, may record that they have decided in consequence of 
that opinion.” 

From these clauses it follows that, strictly speaking, a British Military Court is the final 
judge of the law as well as of the facts of a case, and that a Judge Advocate’s summing up 
does not necessarily set out the law on which the court acted, although in practice his 
words carry a very high authority. 

(*) Compare pp. 17 19. 
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l iii) In the footnotes to the present Volume arguments of counsel and other 
material of les>er authority are occasionally mentioned, but for such comment 
having lesser authority than the decisions and Judge Advocates’ advice 
appearing in the text the reader is mainly referred to the notes on the cases 
which have appeared in Volumes I-XIV. The footnotes to the present 
Volume provide also cross-references to the relevant parts of earlier volumes 
where the reader will find set out and discussed at greater length the matters 
treated in this Volume. One further technical point should be explained 
here. Where a cross-reference to a previous volume is supplied merely in 
order to enable the reader to trace where the statement first appeared in the 

reports, the reference is given as “ Vol. p.”. Where, however. 

it is thought that the original text supplements or expands upon the statement 
made in the present Volume, the following is used : “ See Vol.p.”. 

It has been thought convenient in making footnote cross-references of 
the second type to make, on some subjects, only such references to the 
points in previous volumes where these topics have received their major 
treatment. At these previous points, however, further cross-references will 
be found, which will enable the reader to make a complete survey of the 
problem as set out in the^e volumes if desired. This applies, for instance, to 
the question of superior orders. This method has been thought preferable 
to a complete citation of references in this present volume which would not 
indicate which pages in the previous volumes were the most important to 
the issue under discussion. 

References to pages in previous volumes must be taken therefore to 
include within their scope any further references contained in those pages. 

(iv) In many cases it is not possible to determine with certainty on what 
ground the Court trying a war criminal came to its decision, since many 
types of war crime courts do not generally announce their legal or factual 
reasons for their findings.! 1 ) The discussions of such courts are held 
in private sitting and usually only the final decision of guilty or not guilty and 
any sentence are announced. The arguments of Counsel are of interest insofar 
as they throw light on considerations which the Court may have had in mind 
during their deliberations but are not of course an infallible guide. In 
strict law, as has been seen, even the summing up of a Judge Advocate 
before a British, Canadian or Australian Military Court, when such an 
officer is appointed, is not a final indication even of the law on which the 
Court acted. 

Nevertheless, while the trials in which some kind of reasoned judgment 
has been delivered have proved the most fruitful of legal precedent and so 
the most useful in compiling the present volume, trials of the other type have 
often proved ol value too ; lor instance, when there has been a simple 
finding of guilty upon a given charge an examination of that charge will 
often yield material which has been of use in preparing the section dealing 
with substantive offences. 

Furthermore, as already slated, the advice of the Judge Advocate in 
British and Commonwealth Courts has been considered sufficiently 
authoritative to warrant its being treated along with the decisions of courts 
in the text of this present volume. Arguments of defence and prosecuting 


counsel have not in general been quoted in the present volume for reasons 
of space but full use thereof has been made in the actual reports and the 
points at which they have been quoted may be traced, according to subject- 
matter, by means of the footnote cross-references in this present volume. 

(v) It is not the intention to attempt to indicate which of the decisions or 
pieces of advice by Judge Advocates which are to be set out are of greater 
authority and which of lesser authority. This would be entirely beyond the 
function of the present reports even if it would be possible to perform the 
task accurately. It is left to the student of international law to determine 
the degree of authority which exists for arriving at the conclusions which 
are set out in the present volume, and all that the text in this volume does 
is to indicate the authorities on which any statement is based. Where the 
authorities are not exhaustively set out in the present volume, they are 
referred to by footnote cross-references. 

(vi) It is not the intention of the present volume to attempt to pros ide a 
full analysis of the Judgments delivered by the Nuremberg and Tokyo 
International Military Tribunals, since it is felt that these two judgments 
have received or will receive a treatment in the legal and general press much 
greater than that likely to be given to the trials which are reported in the 
present series. The limitations as to finance and time laid down by the 
Trust under which the Law Reporting has been carried out would, in any 
case, not enable a full treatment of these two judgments to be made. Never¬ 
theless quotation from the two judgments has, from time to time, been 
made in the present volume where it has been thought useful to do so in 
connection with various topics discussed, in the same way as the Nuremberg 
judgment has been quoted in previous volumes. The Tokyo judgment has 
not been quoted in previous volumes because of the recent date of its 
delivery. 

(vii) The usefulness from the point of view of the development of the 
international law of the future of the various decisions summarised in the 
present volume is not always the same. Decisions regarding, for instance, 
the scope of the various types of war crimes are of immediate importance 
in the development of international law, whereas, on the other hand, a 
decision that one type of organisation was to be regarded as a criminal 
organisation and that another was not could only be said to have an im¬ 
mediate importance since it refers to the possible liability of a limited number 
of members of certain organisations which have gone out of existence. The 
long-term importance of decisions such as those regarding the liability for 
membership in criminal organisations is in fact rather an indirect one. 
Its importance lies in the underlying basic principle involved rather than in 
the application of that principle to any specific organisations ; that 
underlying principle is examined briefly later in the present volume.! 1 ) 
The important aspect of a decision from the point of view of the future of 
international law is not that this or that organisation was declared to be 
criminal, but that in applying the law relating to membership the courts 
have apparently made use of the concept of acting in pursuance of a common 
design to commit acts regarded as criminal.! 2 ) 


I 1 ) See pp. 19 20. 


I 1 ) See pp. 98-9. 

I 1 ) Compare pp. 94-9. 
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(iii) In the footnotes to the present Volume arguments of counsel and other 
material of lesser authority are occasionally mentioned, but for such comment 
having lesser authority than the decisions and Judge Advocates’ advice 
appearing in the text the reader is mainly referred to the notes on the cases 
which have appeared in Volumes I-X1V. The footnotes to the present 
Volume provide also cross-references to the relevant parts of earlier volumes 
where the reader will find set out and discussed at greater length the matters 
treated in this Volume. One further technical point should be explained 
here. Where a cross-reference to a previous volume is supplied merely in 
order to enable the reader to trace where the statement first appeared in the 

reports, the reference is given as “ Vol. p.”, Where, however, 

it is thought that the original text supplements or expands upon the statement 

made in the present Volume, the following is used : “ See Vol.p. 

It has been thought convenient in making footnote cross-references of 
the second type to make, on some subjects, only such references to the 
points in previous volumes where these topics have received their major 
treatment. At these previous points, however, further cross-references will 
be found, which will enable the reader to make a complete survey of the 
problem as set out in these volumes if desired. This applies, for instance, to 
the question of superior orders. This method has been thought preferable 
to a complete citation of references in this present volume which would not 
indicate which pages in the previous volumes were the most important to 
the issue under discussion. 

References to pages in previous volumes must be taken therefore to 
include within their scope any further references contained in those pages. 

(iv) In many cases it is not possible to determine with certainty on what 
ground the Court trying a war criminal came to its decision, since many 
types of war crime courts do not generally announce their legal or factual 
reasons for their findings.! 1 ) The discussions of such courts are held 
in private sitting and usually only the final decision of guilty or not guilty and 
any sentence are announced. The arguments of Counsel are of interest insofar 
as they throw light on considerations which the Court may have had in mind 
during their deliberations but are not of course an infallible guide. In 
strict law, as has been seen, even the summing up of a Judge Advocate 
before a British, Canadian or Australian Military Court, when such an 
officer is appointed, is not a final indication even of the law on which the 
Court acted. 

Nevertheless, while the trials in which some kind of reasoned judgment 
has been delivered have proved the most fruitful of legal precedent and so 
the most useful in compiling the present volume, trials of the other type have 
often proved of value too ; for instance, when there has been a simple 
finding of guilty upon a given charge an examination of that charge will 
often yield material which has been ol use in preparing the section dealing 
with substantive offences. 

Furthermore, as already stated, the advice of the Judge Advocate in 
British and Commonwealth Courts has been considered sufficiently 
authoritative to warrant its being treated along with the decisions of courts 
in the text of this present volume. Arguments of defence and prosecuting 

(*) Sec pp. 19 20. 


counsel have not in general been quoted in the present volume for reasons 
of space but full use thereof has been made in the actual reports and the 
points at which they have been quoted may be traced, according to subject- 
matter, by means of the footnote cross-references in this present volume. 

(v) It is not the intention to attempt to indicate which of the decisions or 
pieces of advice by Judge Advocates which are to be set out are of greater 
authority and which of lesser authority. This would be entirely beyond the 
function of the present reports even if it would be possible to perform the 
task accurately. It is left to the student of international law to determine 
the degree of authority which exists for arriving at the conclusions which 
are set out in the present volume, and all that the text in this volume does 
is to indicate the authorities on which any statement is based. Where the 
authorities are not exhaustively set out in the present volume, they are 
referred to by footnote cross-references. 

(vi) It is not the intention of the present volume to attempt to provide a 
full analysis of the Judgments delivered by the Nuremberg and Tokyo 
International Military Tribunals, since it is felt that these two judgments 
have received or will receive a treatment in the legal and general press much 
greater than that likely to be given to the trials which are reported in the 
present series. The limitations as to finance and time laid down by the 
Trust under which the Law Reporting has been carried out would, in any 
case, not enable a full treatment of these two judgments to be made. Never¬ 
theless quotation from the two judgments has, from time to time, been 
made in the present volume where it has been thought useful to do so in 
connection with various topics discussed, in the same way as the Nuremberg 
judgment has been quoted in previous volumes. The Tokyo judgment has 
not been quoted in previous volumes because of the recent date of its 
delivery. 

(vii) The usefulness from the point of view of the development of the 
international law of the future of the various decisions summarised in the 
present volume is not always the same. Decisions regarding, for instance, 
the scope of the various types of war crimes are of immediate importance 
in the development of international law, whereas, on the other hand, a 
decision that one type of organisation was to be regarded as a criminal 
organisation and that another was not could only be said to have an im¬ 
mediate importance since it refers to the possible liability of a limited number 
of members of certain organisations which have gone out of existence. The 
long-term importance of decisions such as those regarding the liability for 
membership in criminal organisations is in fact rather an indirect one. 
Its importance lies in the underlying basic principle involved rather than in 
the application of that principle to any specific organisations ; that 
underlying principle is examined briefly later in the present volume.! 1 ) 
The important aspect of a decision from the point of view of the future of 
international law is not that this or that organisation was declared to be 
criminal, but that in applying the law relating to membership the courts 
have apparently made use of the concept of acting in pursuance of a common 
design to commit acts regarded as criminal.( 2 ) 


(*) See pp. 98-9. 

(*) Compare pp. 94-9. 
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Again, the decisions of the courts regarding crimes against humanity have 
spoken mainly in terms of crimes committed by Germans against Germans,(*) 
but it is clear that, from the point of view of international law, the important 
aspect of this development is rather the fact that offences committed by 
persons against their fellow nationals have been punished by the courts 
of other nations. Here again, the basic principle is of more importance, 
from the point of view of the development of international law, than the 
application made to individual nations, although it is the application to 
individual nations which has been of the greatest general interest at the time 
ol the delivery of judgments. Furthermore, it must be admitted that a 
decision regarding the illegality of handing over prisoners of war to the 
S.D.(-) is of limited value from the point of view of international law except 
as one indication of the extent of a commander's general responsibility 
towards prisoners in his care. 


( l ) See pp. 134—s. 
(’) See p. 106. 


II 

THE SOURCES OF 
INTERNATIONAL CRIMINAL LAW 

The Judgment delivered in the Hostages Trial included the following 
statement : 

“ The sources of International law which are usually enumerated 
are (1) customs and practices accepted by civilised nations generally. 

(2) treaties, conventions and other forms of interstate agreements, 

(3) the decisions of international tribunals, (4) the decisions of national 
tribunals dealing with international questions, (5) the opinions of 
qualified text writers, and (6) diplomatic papers.”( l ) 

Similarly the Tribunal acting in the Justice Trial said : 

“ International law is not the product of statute. Its content is not 
static. The absence from the world of any governmental body, authorised 
to enact substantive rules of international law has not prevented the 
progressive development of that law. After the manner of the English 
common law it has grown to meet the exigencies of changing conditions. 

“ ‘ It must be conceded that the circumstances which gives to 
principles of international conduct the dignity and authority of law 
is their general acceptance as such by civilised nations, which accept¬ 
ance is manifested by international treaties, conventions, 
authoritative text-books, practice and judicial decisions.’ (Hackworth 
Digest of International Law, Vol. 1, pp. 1-4.) ”(*) 

These may be accepted as useful definitions of the sources of the inter¬ 
national criminal law( 3 ) in particular, ^ind the derivation of rules from 
most of these sources has been amply illustrated in the volumes of this 
series. The sources themselves, insofar as they have been touched upon in 
these volumes, are examined briefly in the present section.(*) 

1. CUSTOMS AND PRACTICES ACCEPTED BY CIVILISED NATIONS GENERALLY 

(i) A rule of international law can be valid without being stated in any 
international agreement. The statement just quoted from the judgment 
delivered in the Justice Trial was followed by the comment that “ It does 
not, however, follow from the foregoing statements that general acceptance 
of a rule of international conduct must be manifested by express adoption 
thereof by all civilised States ”, The judgment implicitly adopted a 
passage from Hyde’s International Law pointing out that a binding rule of 

(*) Vol VIII, pp. 49-50. 

I s ) Vol. VI, pp. 34-5. 

(*) The term “ international criminal law ” is here used to signify the international law 
relating to war crimes, crimes against humanity, crimes against peace and membership of 
criminal organisations. 

(*) It will be observed that Vol. XV as a whole aims mainly at setting out and analysing 
the law derived during recent years from the second, third and fourth of the sources 
mentioned, and from the first insofar as municipal legislation illustrates the practices 
accepted by civilised nations, on the question of war crimes, crimes against humanity, 
crimes against peace and membership of criminal organisations. 
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law could become established even by " the failure of interested States to 
make appropriate objection to practical applications of it The Hostages 
Trial judgment stated : “In any event, the practices and usages of war 
Inch gradually ripened into recognised customs with which belligerents were 
brand to comply, recognised the crimes specified herein as crimes subject 
;■ punishment. It is not essential that a crime be specifically defined and 
charged in accordance with a particular ordinance, statute or treaty if it is 
made a crime by international convention, recognised customs and usages 
of war. or the general principles of criminal justice common to civilised 
nations generally.”( l ) 

it is mainly through changes in generally recognised customs that inter- 
;..!pi'nal law has developed and displayed that progressive character to which 
attention has been drawn in the Judgments delivered in the Justice and 
Hostages Trials A-) An illustration of the types of factors w'hich are regarded 
as contributing to the causes of a change in customary international law is 
given by the statement of the Tribunal acting in the Justice Trial that Control 
Council Law No. 10 “ is not limited to the punishment of persons guilty 
of violating the laws and customs of war in the narrow sense ; furthermore, 
it can no longer be said that violations of the laws and customs of war are 
:he only offences recognised by common international law. The force of 
circumstance, the grim fact of world wide interdependence, and the moral 
pressure of public opinion have resulted in international recognition that 
certain crimes against humanity committed by Nazi authority against 
German nationals constituted violations not alone of statute but also of 
common international law ”.( 3 ) 

mi The expression "customs and practices accepted by civilised nations 
generally “ could, however, mean either of two things : 

(a) practices generally followed by states in their relations with one 
another (usually referred to as “state practice”); or 

(h) practices generally followed by states in their own internal affairs- 

The first type of practices are generally accepted as possible sources of 
international law. and as a much older source than the international con¬ 
ventions to be discussed presently,! 4 ) but there is also a trend of opinion 
according to which, if a practice is generally regarded by states in their 
conduct of internal affairs as representing a principle of justice, it is also 
enforceable as a rule of customary international law.f 5 ) This seems to be 
■ndicated by the use of the word “ or ” which has been italicised in the 
passage from the judgement in the Hostages Trial quoted above : the 
Tribunal also stated that : 


1 he tendency has been to apply the term ‘ customs and practices 
accepted by civilised nations generally \ as it is used in International 
I aw. to the laws of war only. But the principle has no such restricted 
meaning. It applies as well to lundamental principles of justice which 


> v <m. \ ill. p. 53 (Italics inverted), 
i-l Set Vol. V 1, pp. 34. 35 and 54 and Vol. VIII. p. 49. 

t J > See Volume V I. pp. 45 48. where the Tribunal expands upon this statement bv settin 
out a number of authorities showing how world opinion had grown to favour a right’< 
humanitarian intervention. 6 


l‘l Sec Vol. VI. p. 58. 

‘ I See Vol. XI, pp. 72 73. 


have been accepted and adopted by civilised nations generally. In 
determining whether such a fundamental rule of justice is entitled to he 
declared a principle of International Law, an examination of the municipal 
laws of states in the family of nations will reveal the answer. If it is 
found to have been accepted generally as a fundamental rule of justice 
by most nations in their municipal law, its declaration as a rule of 
International Law would seem to be fully justified. There is convincing 
evidence that this not only is but has been the rule. The rules applied 
in criminal trials regarding burden of proof, presumption of innocence, 
and the right of a defendant to appear personally to defend himself, 
are derived from this source. Can it be doubted that such a source of 
International Law would be applied to an insane defendant ? Obviously 
he would not be subjected to trial during his incompetency. Clearly, 
such a holding would be based upon a fundamental principle of criminal 
law accepted by nations generally. If the rights of nations and the 
rights of individuals who become involved in international relations 
are to be respected and preserved, fundamental rules of justice and right 
which have become commonly accepted by nations must be applied. 
But the yardstick to be used must in all cases be a finding that the 
principle involved is a fundamental rule of justice which has been 
adopted or accepted by nations generally as such .... 

“ The defendants invoke the defensive plea that the acts charged as 
crimes w'ere carried out pursuant to orders of superior officers whom 
they were obliged to obey. This brings into operation the rule just 
announced. The rule that superior order is not a defence to a criminal 
act is a rule of fundamental criminal justice that has been adopted by 
civilised nations extensively. It is not disputed that the municipal law 
of civilised nations generally sustained the principle at the time the 
alleged criminal acts were committed. This being true, it properly may 
be declared as an applicable rule of International Law."( l ) 

Of importations into war crimes proceedings of municipal law concepts 
there have been no lack in the trials reported in this series. The Tribunal 
acting in the Hostages Trial referred to generally accepted “ rules applied in 
criminal trials regarding, burden of proof, presumption of innocence, and 
the right of a defendant to appear personally to defend himself ", and it 
will be seen later in this present Volume that even more elaborate sets ol 
rules have been recognised as constituting that fair trial which should have 
been accorded by German and Japanese accused before meting out punish¬ 
ment to Allied prisoners of war or inhabitants of occupied territories,! 2 ) 
and which have been generally accorded to ex-enemy accused by Allied 
Courts conducting war crime trials.! 3 ) 


0) Volume VIII, pp. 49-50 (Italics inserted). It may be thought that the famous passage 
from the Preamble to the Hague Convention No. IV is sufficiently broad in scope to 
constitute recognition as sources of international law of both types of practices described 
in the text : 

“ Until a more complete code of the laws of war can be drawn up, the High Con¬ 
tracting Parties deem it expedient to declare that, in cases not covered by the rules 
adopted by them, the inhabitants and the belligerents remain under the protection and 
governance of the principles of the law of nations, derived from the usages established 
among civ ilized peoples, from the laws of humanity, and from the dictates of the public 
conscience.” 

(*) See pp. 161-6. 

( s ) See pp. 189-97. 












8 THE SOURCES OF INTERNATIONAL CRIMINAL LAW 

Furthermore, the courts, and Judge Advocates in British and Common¬ 
wealth trials, have relied heavily upon municipal laws for their legal ter¬ 
minology and for the definition of such terms as they have so imported from 
national criminal laws into war crimes proceedings. An example of such 
introduction of municipal law categories is provided by the Jaluit Atoll Case, 
in which various accused were found guilty of a charge of murder.( l ) In 
two trials by Australian Military Courts, at Rabaul,( 2 ) that of Masao Kudo 
and others on 30th March-lst April, 1946 and that of Daijiro Yamasaki, 
on 3rd-4th June. 1946, certain accused were charged of murder and found 
guilty of manslaughter. 

Again in the trial of Arno Heering, by a British Military Court, at Hanover, 
on 24th-26th January, 1946, where ill-treatment of prisoners of war was 
charged, the Legal Member of the Court pointed out that certain words 
complained of were used to the prisoners' guards, not to the prisoners, and 
that mere words could not constitute an assault. Applying the analogy 
of the rules and principles applied in the Divorce Court in regard to the 
question of mental cruelty, he thought that the Prosecutor would have to 
prove first that there was something in the nature of mental cruelty, and 
secondly that there was some interference with health or well-being in 
consequence of it.( 3 ) 

In the Essen Lynching Case the Prosecutor pointed out that the charge 
alleged that the accused were concerned in the killing of three British airmen. 
That was the wording of the charge, but, the Prosecutor added, for the 
purpose of this trial he would invite the Court to take the view that this was 
a charge of murder and of nothing other than murder. The allegation 
would be that all these seven Germans in the dock were guilty either as an 
accessory before the fact or as principals in the murder of the three British 
airmen. 

I 1 ) The specification slated that they " did, on or about 10th March, 1944, on the Island 
ol Aineman, Jaluit Atoll. Marshall Islands, at a time when a state of war existed between 
the Untied States of America and the Japanese Empire, wilfully, feloniously, with malice 
aforethought without justifiable cause, and without trial or other due process, assault 
and kill, by shooting and stabbing to death, three American fliers, then and there attached 
to the Armed forces or the United States of America, and then and there captured and 

unarmed prisoners of war in the custody of the said accused." In the course of the 

trial the Prosecution recalled that the charge against the accused was one of murder and 
proceeded to analyse in detail the elements of a definition of murder as “ the unlawful 
killing of a human being with malice aforethought." As the notes to this case said, “ At 
first sight it may appear that the introduction of the definition of murder, based on Anglo- 
Saxon rules of Municipal Law, was not strictly justifiable in a case where breaches of 
International Law on an island under Japanese mandate were alleged. The intention 
of the Prosecution, however, was not to charge the accused with breaches of United States 
lew us well as of International Law. The use of the words in the specification, ' all in 
violation ot . . the International rules of warfare,’ as applying to the charge of murder, 
clearly shows that the introduction of the terms used in United States law was intended 
merely to amplify and define the specification. In the present state of vagueness prevailing 
m mans branches of the law of nations, even given the fact that there are no binding 
Precedents in International Law, such introduction therein of tested concepts from municipal 
systems is all to the good, provided that they are recognised to be in amplification of, and 
not in substitution for, rules ol International Law. This is so, even if it involves the use 
V r inherent in some Common Law definitions, such as is exemplified in the phrase, 

wilfully, feloniously, with malice aforethought without justifiable cause . . . .' in the 
specification.” (Volume I, pp.72 and 80). 

For other examples of arguments of Counsel introducing national criminal law concepts 
and definitions, see Vol. 1. pp. 90 and lOl.Vol. Ill, pp. 68-69 Vol. VII, pp. 78-79 and 81, 
and Vol. XI, pp. 75 and 76-77. 

(*) Not previously dealt with in this series. 

I 3 ) Vol. XI, pp. 79-80. 
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This proposition was not accepted by the Court. The legal member 
pointed out that this was not a trial under English Law. Murder was the 
killing of a person under the King’s peace. The charge here was not murder 
and if Counsel spoke of murder he was not using the word in the strict legal 
sense but in the popular sense. As long as everyone realised what was 
meant by the word “ murder ” for the purposes of this trial, the legal member 
did not think there was any difficulty. As to using words like “ accessory 
before the fact ” and so on, which are applicable to English law and to 
felonies, the legal member again saw no objection to that, as long as all 
concerned knew exactly what they were talking about. They were using the 
words almost in inverted commas as analogies to English law.(’) 

The importation into war crimes proceedings of municipal law analogies 
on the question of complicity and " necessity ” is illustrated elsewhere,( ! ) 
while the citing in the LG. Farhen Trial judgment of United States cases 
on conspiracy is also interesting herc.f 3 ) 

Municipal law categories are imported not only into judgments and into 
the utterances of Judge Advocates and Legal Members but into the legal 
instruments under which trials are held.! 4 ) 

The importation of municipal law terms and definitions has been par¬ 
ticularly marked in war crime trials held before courts of, for instance. France 
and Norway. The Norwegian legal approach towards the treatment of 
war criminals has stressed that, before punishment of any individual offender 
becomes legal, he must be shown to have offended against some specific 
provision of Norwegian municipal law as well as against the laws and usages 
of war.( 5 ) Similarly, when a French Military Tribunal has tried an alleged 
war criminal, the usual practice has been for the judges to decide first whether 
a provision of the French Criminal Code has been violated and only secondly, 
whether this breach was justified by the laws and customs of war.C) 

(') See also Vol. I. p. 20 and Vol. VII, p. 81. 

(-) See pp. 49-58 and 170-5, and compare Vol. III. pp. 68-69 and Vol. XI. p. 72. 

( 3 ) See Vol. X. p. 40. 

(*) See for instance provisions dealing with complicity set out on pp. 52. 55 and 57. 

( 3 ) This point is elaborated in Vol. III. pp. 82-83. See. for instances, Vol. 111. pp. 12 and 
20-21. Vol. V, pp. 82 and 92. 

(')This comment is elaborated in Vol. III. pp. 53-54. For instances, see Vol. III. 
pp. 50-53 and 95-96, Vol. VII, pp. 68-70 and 74-75, Vol. VIII, pp. 26-31, 60-61. 62-65 
and 67-74. 

For examples of the similar application of provisions of Polish Law in war crime trials, 
see Vol. VII, pp. 5 and 18, Vol. XIII, pp. 106-107 and Vol. XIV, p. 40. For Netherlands 
examples see Vol. XIII, pp. 143-144. 

By contrast, while it is true that certain instruments having validity in the respective 
municipal legal systems have always provided in general terms that British Military Courts 
and United States Military Commissions shall have jurisdiction to try alleged war criminals, 
the practice of these Courts and Commissions is to stress that a breach of the laws and 
usages of war must be shown : provisions of municipal law are often quoted, as analogies, 
by counsel, and in British trials by the Judge Advocate or Legal Members, but the \ iolation 
of any set of legal rules other than the laws and usages of war need not be shown. For 
instance the British Royal Warrant of 14th June, 1945 (Army Order 81 45) as amended 
provides the basis for trials of alleged war criminals by British Courts, but does not define 
the crimes to be tried beyond saying that the term “ war crime " means " a violation of 
the laws and usages of war committed during any war in which His Majesty has been or 
may be engaged at any time since the 2nd September, 1939 ’’. (See Volume 1, p. 105). 

The Netherlands East Indies legislation took this latter course from the outset, whereas 
the metropolitan Dutch legislation originally took the first course, but underwent a develop¬ 
ment at the end of which the original course was still preserved as far as the category of 
punishment is concerned, whereas rules of international law were made applicable in 
respect of the nature and substance of the acts punishable by Dutch courts as war crimes 
or crimes against humanity. (See Volume XI, pp. 87-8). 
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The result here again has been that the international law of war crimes 
has been enriched by the importation of concepts and definitions from 
municipal laws. This has been so for instance where war crimes com- 
mitteed against property rights have been punished by French Military 
Tribunals.(') 

(iii) It would appear that for a practice to become a rule of international 
law it need not be a universally recognised practice, but only one accepted by 
civilised nations in general. The Judgment in the Hostages Trial refers to 
customs and practices accepted “ by civilised nations generally ”, while the 
Justice Trial Judgment to “ general acceptance ... by civilised nations ” 
of certain principles.( s ) The judgment in the High Command Trial stated 
ihat " absolute unanimity among all the states in the family of nations is 
not required to bring an International Common Law' into being ”.( 3 ) 

Elsewhere the Tribunal pointed out that “ under general principles of law, 
an accused does not exculpate himself from a crime by showing that another 
person committed a similar crime . . . ."(*) 

It would thus, in strict law', be no defence for an ex-enemy to plead that 
i certain practice had been departed from by one or more of the Allies 
themselves, unless such departure were great enough to constitute evidence 
ot a change in usage. The Judgment delivered in the High Command Trial 
included these words : “ It is no defence in the view of this Tribunal to 
assert that international crimes were committed by an adversary, but as 
evidence given to the interpretation of what constituted accepted use of 
prisoners of war under international law, such evidence is pertinent.”( 5 ) 
Elsewhere, the Judgment said that “ The fact that the enemy was using 
prisoners of war for unlawful work as the defendant ’Hothi testified does 
not make their use by the defendant lawful but may be considered in mitiga¬ 
tion of punishment ”. 


2. INTERSTATE AGREEMENTS 

(i) The two international conventions upon which reliance has been mainly 
placed in war crime trials have been the Hague Convention No. IV of 1907 
..nd the Geneva Prisoners of War Convention of 1929, while, in connection 
w iih the crime of aggressive war. the Briand-Kellogg Pact of 1928 is regarded 
as a document of major importance. 

The Nuremberg International Military Tribunal was governed by the 
ienns of its Charter, attached to the London Agreement of 8th August, 
'45.C ) and its text and that of Control Council Law No. 10. into which 
it was incorporated by Article l of the latter,! 7 ) have bound the United 
States Military Tribunals which have conducted the “Subsequent Pro¬ 
ceedings Trials " in Nuremberg. 

(‘I See Vol. IX. p. 43. Compare also Vol. V II. n. 73. 

Hi See p. 5. 

I'l Vol. XII. p. 68 and 69-70. 

1*1 See Vol. XII. p. 64. 

(S I Volume XII. p. 88. 

•‘I " I realy Series No. 27 (1946) " British Command Paper Cmd. 6903 
( I Article I of Law No. 10 reads : 

■,; T| k Moscow Declaration of 30th October. 1943, "Concerning Responsibility of 
Hitlerites lor C ommitted Atrocities ” and the London Aureement of 8th August 1945 
t .ncemtng Prosecution and Punishment of Major War Criminals of the European 
Avis are made integral parts of this Law. Adherence to the provisions of the London 
Agreement by any of the United Nations, us provided for in Article V of that Agreement, 
Na !j on to participate or interfere in the operation of this Law 
within tile Control Council area ot authority in Germany." 
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(ii) It was pointed out by the Defence in the Krupp Trial that no references 
to direct individual responsibility under international law were made in the 
Hague and Geneva Conventions or in the Briand-Kellogg Pact.(M Article 3 
of the actual text of the Hague Convention No. IV only provides, for instance, 
that : “ A belligerent party which violates the provisions of the said Regula¬ 
tions shall, if the case demands, be liable to pay compensation. It shall 
be responsible for all acts committeed by persons forming part of its armed 
forces.” Article 41 of the Regulations attached to the Convention provides 
merely that : “ A violation of the terms of the armistice by individuals 
acting on their own initiative only entitled the injured party to demand the 
punishment of the offenders and, if there is occasion for it, compensation 
for the losses sustained.” The responsibility for breach of the Convention, 
according to the text, rests only on the States which are parties to it.( s ) 

The trend of opinion and the practice followed by the Courts,! 3 ) however, 
has been to make the individual responsible for his acts in breach of inter¬ 
national conventions, and this trend was illustrated on a high level by the 
decision pronounced by the International Military Tribunal at Nuremberg, 
that certain accused had made themselves criminals by waging war in breach 
of the terms of an inter-governmental agreement renouncing war undertaken 
as an instrument of national policy, the Briand-Kellogg Pact.( 4 ) Indeed, 
the International Military Tribunal made use of the fact that the Hague 
Convention No. IV of 1907 had been enforced personally against its violaters. 
The judgment on this point runs :— 

“ But it is argued that the Pact does not expressly enact that such 
wars are crimes, or set up courts to try those who make such wars. 
To that extent the same is true with regard to the laws of war contained 
in the Hague Convention. The Hague Convention of 1907 prohibited 
resort to certain methods of waging war. These included the inhumane 
treatment of prisoners, the employment of poisoned weapons, the 
improper use of flags of truce, and similar matters. Many of these 
prohibitions had been enforced long before the date of the Convention ; 
but since 1907 they have certainly been crimes, punishable as offences 
against the laws of war ; yet the Hague Convention nowhere designates 
such practices as criminal, nor is any sentence prescribed, nor any 
mention made of a court to try and punish offenders. For many years 
past, however, military tribunals have tried and punished individuals 
guilty of violating the rules of land warfare laid down by this 
Convention. In the opinion of the Tribunal, those who wage aggressive 
war are doing'that which is equally illegal, and of much greater moment 
than a breach of one of the rules of the Hague Convention. ”( s ) 


0) Volume X, pp. 168-169. 

(*) Compare Vol. II, pp. 72, 76-77 and 149. 

(*) See for instance Vol. X, p. 133. 

(•) “ Treaty Series, No. 29 (1929) " British Command Paper Cmd. 3410. 

(*) British Command Paper Cmd. 6964, p. 40. This reference to the Hague Regulations 
was relied upon by the Tribunal acting in the Hostages Trial when it pointed out that the 
fact that an international agreement did not set up courts or lay down penalties did not 
signify that that agreement did not lay down punishable crimes (Vol. VIII, pp. 53-54). 
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It cannot be said that every possible breach of the Hague and Geneva 
Conventions constitutes a war crime, because not every such breach has 
come before the Courts ; it is quite certain, however, that individual re¬ 
sponsibility has been laid down in many cases on the basis of the terms of 
these Conventions and it may be taken that any breach thereof which causes 
appreciable injury to the persons protected would constitute a war crime,! 1 ) 

(iii) Furthermore, the dominant attitude taken by war crime courts has 
been to regard the Hague and the 1929 Prisoners of War Conventions as 
having by 1939 become mere codifications of existing customary law, at 
least insofar as their general principles are concerned. It has thus been 
possible for the courts to treat as irrelevant the “ general participation ” 
clause contained in the Hague Convention and to apply the general principles 
of that and of the Prisoners of War Convention to non-signatories thereof. 
The nature of the problem insofar as it relates to the Hague Convention, 
and the attitude of the Nuremberg International Military Tribunal is 
indicated by the following words from its judgment : 

“ But it is argued that the Hague Convention does not apply in this 
case, because of the ' general participation ' clause in Article 2 of the 
Hague Convention of 1907. That clause provided : 

“‘The provisions contained in the regulations (Rules of Land 
Warfare) referred to in Article 1 as well as in the present Convention 
do not apply except between contracting powers, and then only if 
all the belligerents are parlies to the Convention.’ 

“ Several of the belligerents in the recent war were not parties to 
this Convention. 

“ In the opinion of the Tribunal it is not necessary to decide this 
question. The rules of land warfare expressed in the Convention 
undoubtedly represented an advance over existing interantional law at 
the time of their adoption. But the Convention expressly stated that 
it was an attempt * to revise the general laws and customs of war ’, 
which it thus recognised to be then existing, but by 1939 these rules 
laid down in the Convention were recognised by all civilised nations, 
and were regarded as being declaratory of the laws and customs of 
war which are referred to in Article 6 (b) of the Charter . . . 

“ Although Czechoslovakia was not a party to the Hague Convention 
of 1907, the rules of land warfare expressed in this Convention are 
declaratory of existing international law and hence are applicable.”! 2 ) 

The International Military Tribunal for the Far East expressed the 
following opinion : 

“ The effectiveness of some of the Conventions signed at The Hague 
on ISlh October, 1907, as direct treaty obligations was considerably 
impaired by the incorporation of a so-called ‘ general participation 
clause ’ in them, providing that the Convention would be binding only 
if all the belligerents were parties to it. The effect of this clause is, in 
strict law, to deprive some of the Conventions of their binding force 
as direct treaty obligations, cither from the very beginning of a war 

( l ) On this point see further Volume XIII, p. 148. 

< ! ) British Command Paper Cmd. 6964, pp. 64-65 and 125. 
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or in the course of it as soon as a non-signatory Power, however 
insignificant, joins the ranks of the Belligerents. Although the obliga¬ 
tion to observe the provisions of the Convention as a binding treaty 
may be swept away by operation of the * general participation clause \ 
or otherwise, the Convention remains as good evidence of the customary 
law of nations, to be considered by the Tribunal along with all other 
available evidence in determining the customary law to be applied 
in any given situation.”(*) 

The Tribunal acting in the High Command Trial substantially adopted the 
opinion of the Nuremberg International Military Tribunal that the Hague 
Convention No. IV of 1907 had by 1939 become recognised as being merely 
declaratory of existing international law, and that its provisions bound all 
belligerents irrespective of signature and despite the “ general participation " 
clause.! 2 ) The Tribunal conducting the Krttpp Trial fully concurred in the 
opinion of the International Military Tribunal.! 3 ) 

Any attempt to make an identical approach to the Prisoners of War 
Convention of 1929 ( 4 ) m^ets, however, with the possible objection, which 
was recognised,! 5 ) that it contained “certain detailed provisions pertaining 
to the care and treatment of prisoners of war ”, which can hardly be 
regarded as merely expressing accepted usages and customs of war. The 
Tribunal, in the High Command Trial, faced with this problem, was not 
content to declare, as it did, that the Convention was binding insofar as it 
was “ in substance an expression of international law as accepted by the 
civilised nations of the world ”,(*) but went further and cited a number of 
articles therefrom! 7 ) w^ich it regarded as definitely being “ an expression 
of the accepted views of civilised nations and binding upon Germany and 
the defendants on trial before us in the conduct of the war against Russia ”.! 8 ) 

It will be seen that most of the provisions of the Geneva Convention 
which the Tribunal regarded as being merely declaratory of customary 
international law in fact provided against acts of obvious ill-treatment or 
neglect of prisoners of war. In rather a special category is Article 50, 
relating to the lenient punishment of prisoners of war for attempting to 

(*) Official Transcript of the Judgment of the International Military Tribunal for the 
Far East, p. 65. 

(>) See Vol. XII, pp. 86-7. 

P) Vol. X, p. 133. 

(*) The problem here is one of applicability of the provisions of the Convention to non- 
signatories, no “ general participation ” clause being involved. 

P) Vol. XII, p. 89. 

(•) See Vol. XU, p. 88. 

P) And from the Hague Convention, indicating that the Tribunal did not regard the 
latter as being completely a codification of recognised usages. 

(*) See Vol. XII, pp. 90-1. Regarding the position of Russia in relation to the Geneva 
Prisoner of War Convention. See also Vol. VI, pp. 119 120 and Vol. VII, pp. 43-44 
and 58-61. 
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escape, which in effect recognised that prisoners of war must necessarily 
desire escape and feel under a duty to attempt it, if the opportunity presents 
itself.(') 

(iv) Certain points arc worth noting regarding the extent of application 
of the Hague Regulations : 

(ci) Article 42 of the Hague Regulations provides the following : 

“ Territory is considered occupied when actually placed under the 
authority of the hostile army. 

“ The occupation extends only to the territory where such authority 
has been established and is in a position to assert itself.”( 2 ) 

The setting up and maintenance of an actual and effective occupying 
administration makes the difference between occupation and mere invasion, 
and it thus appears that, when the occupant withdraws from a territory 
or is driven out of it, the occupation ceases to exist.( 3 ) 

The question whether an occupation exists is a question of fact. As the 
judgment delivered in the Hostages Trial states : “ Thequestion of criminality 
in many cases may well hinge on whether an invasion was in progress or an 
occupation accomplished. Whether an invasion has developed into an 
occupation is a question of fact. The term invasion implies a military 
operation while an occupation indicates the exercise of governmental authority 
to the exclusion of the established government. This presupposes the 
destruction of organised resistance and the establishment of an administra¬ 
tion to preserve law and order. To the extent that the occupant’s control 
is maintained and that of the civil government eliminated, the area will be 
said to be occupied.”(') 

0) In the trial of Lieutenant Shigeru Sawada and Three Others and the trial of General 
Tanaka Hisakasu and F : ivc Others, by United States Military Commissions, Shanghai, 
27th February, 1946—15th April, 1946 and 13th August—3rd September, 1946, the 
Prosecution put in evidence that Japan had agreed to abide by the provisions of the Geneva 
Prisoners ot War Convention ; this evidence took the form of a copy of a letter from the 
United States Legation in Berne, Switzerland, to the United States Secretary.of State 
saying that, according to a telegraph message from the Swiss Minister in Tokyo, the 
Japanese Government had informed that Minister, first, that Japan was strictly observing 
the Geneva Red Cross Convention as a signatory State, and secondly, that “ although not 
bound by the Convention relative treatment prisoners of war Japan will apply mutatis 
mutandis provisions of that Convention to American prisoners of war in its power.” 
(Vol. V, p. 71.) In the Jaluit Atoll Trial it was also said : “ Although Japan has not 
ratified or formally adhered to the Prisoners of War Convention, it has, through the Swiss 
Government agreed to apply the provisions thereof to prisoners of war under its control 
and also, so far as practicable, to interned civilians.” (Vol. 1, p. 80). This step bv the 
Prosecutions was not, strictly speaking, necessary, in view of the tendency described above 
to regard the main principles of the Convention as being declaratory. The Netherlands 
temporary Court-Martial at Macassor which tried Tanabe Koshiro decided that the Geneva 
Convention ol 1929, concerning the treatment of prisoners of war, which Japan onlv signed 
but did not ratify, " must be regarded as containing generally accepted laws of war ” to 
which “ Japan is also bound, even without ratification.” In this respect stress was laid 
on the fact ;hat the Convention contained “ a confirmation of general and already 
existing conceptions of international law ” and was the ” prevailing international law ” 
accepted by other nations. (Vol. XI, p. 4). 

The Judgment of the International Military Tribunal for the Far East contains (on 
pp. J 4 of the official transcript) the following interpretation of the Japanese undertaking 
to apply the Geneva Convention mutatis mutandis : 

Under this assurance Japan was bound to comply with the Convention save where 
it', provisions could not be literally complied with owing to special conditions known to 
the parties to exist at the lime the assurance was given, in which case Japan was obliged 
to apply the nearest possible equivalent to literal compliance.” 

( ! J Italics inserted. 

(*) Compare the discussions in Vol. VIII, pp. 16-19. 
t‘) Vol. VIII, pp. 55-56. 


The Tribunal added : “ It is clear that the German Armed Forces were 
able to maintain control of Greece and Yugoslavia until they evacuated 
them in the fall of 1944. While it is true that the partisans were able to 
control sections of these countries at various times, it is established that the 
Germans could at any time they desired assume physical control of any 
part of the country. The control of the resistance forces was temporary 
only and not such as would deprive the German Armed Forces of its status 
of an occupant. ”(') 

These findings, claimed the Tribunal, were consistent with Article 42 of 
the Hague Regulations of 1907, quote above.( e ) 

(b) The Judgment delivered in the High Command Trial said that an 
invasion of one state by another is the implementation of the national policy 
of the invading state by force even though the invaded state, due to fear or a 
sense of the futility of resistance in the face of superior force, adopts a policy 
of non-resistance and thus prevents the occurrence of any actual combat.(*) 
The Tribunal was here discussing crimes against peace, however, and did 
not need to decide whether an unresisted invasion would lead to an occupancy 
to which the Hague Regulations would apply, and, on the other hand, the 
Tribunal acting in the I.G. Farben Trial ruled that, whatever were the moral 
rights involved, it had no jurisdiction to try offences against property com¬ 
mitted in Austria (or the Sudetenland) ; such acts “ would not constitute 
war crimes, as the incidents occurred in territory not under the belligerent 
occupation of Germany, as a state of actual warfare had not been shown 
to exist as to Austria, incorporated into Germany by the Anschluss.”(*) 
While not stating its reasons for so deciding, the Tribunal which conducted 
the Krupp Trial held that it had no jurisdiction to try an alleged offence 
involved in the acquisition of the Berndorfer plant in Austria by the Krupp 
ftrm.( 5 ) A dissenting opinion by Judge Wilkins took the opposite view on 
the ground that the act, if proved, would constitute a war crime ; the Inter¬ 
national Military Tribunal had held that “ the invasion of Austria was a 
premeditated aggressive step " and had found that the laws and customs of 
war were applicable to Bohemia and Moravia which, according to Judge 
Wilkins, were occupied by the Germans in a manner sufficiently similar 
to that used in Austria to make the same laws and customs applicable to 
that country.I”) 


(*) Vol. VIII, p. 56. 

(-) This may be a convenient place to refer to the finding of certain courts regarding the 
status under international law of the Vichy authorities and of the Croat” government " ; 
these courts rejected pleas claiming that the bodies in question had agreed to conscript 
or to deport to Germany civilian workers or had agreed to the illegal use of prisoners of 
war in the German armament industry, and rejected the thesis that they were to be regarded 
as sovereign bodies under international law. (See Vol. VII. pp. 56-57 ; Vol. VIII, pp. 
72-74 ; Vol. X, p. 141). 

( 5 ) Vol. XII, p. 66. 

(*) See Vol. X, p. 42. The Tribunal must be taken to be discussing alleged offences 
against Austrian nationals. Offences against Allied nationals committed in Austria have 
certainly been regarded as war crimes ; sec for instance Vol. XIV, p. 86. In the trial 
of Eduard Erb by a United States Military Government Court at Dachau. 25th March - 
2nd April, 1947 (not previously treated in these volumes), the Court rejected a defence plea 
that an offence committed against an Allied national in what had since become the Russian 
Zone of Austria was outside the jurisdiction of the court. 

<») See Vol. X, p. 140. 

(•) See Vol. X. pp. 151-153. See also p. 18, note 3, of the present volume. 
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(c) The Convention is regarded as being in force in all occupied territories, 
however, as long as fighting is still in progress between the occupying power 
and either the government of the occupied country or its allies, and the 
protection of the Hague Convention is not taken away from the inhabitants 
of occupied territory by any mere declaration on the part of the occupying 
power that a certain territoi is to be regarded as annexed to the territory 
of the occupier. In practice such claims were made by Germany in respect 
of Alsace and parts of Poland. The attitude taken by the Courts! 1 ), as 
well as the legal significance of the question, has been summed up by the 
passage in the judgment of the International Military Tribunal at Nuremberg 
w here it was stated : 

“ A further submission was made that Germany was no longer 
bound by the rules of land warfare in many of the territories occupied 
during the war because Germany had completely subjugated those 
countries and incorporated them into the German Reich, a fact which 
gave Germany authority to deal with the occupied countries as though 
they were part of Germany. In the view of the Tribunal it is un¬ 
necessary in this case to decide whether this doctrine of subjugation, 
dependent as it is upon military conquest, has any application where 
the subjugation is the result of the crime of aggressive war. The 
doctrine was never considered to be applicable so long as there was 
an army in the field attempting to restore the occupied countries to their 
true owners, and in this case, therefore, the doctrine could not apply 
to any territories occupied after the 1st September. 1939."( 2 ) 

One outcome of this legal fact is that inhabitants of territory so declared 
annexed cannot he treated as subjects of the occupying state and 
punisheu lor “ treason 


(v) It need perhaps hardly be said that the Hague and Geneva Conventions 
do not purport to be exhaustive declarations of the laws and usages of war. 
Indeed the passage already quoted from the Preamble to the Hague Con¬ 
vention No. 1V<‘) makes this clear insofar as that Convention is concerned. 
The Judgment delivered in the Krupp Trial includes the following words : 

' It must also be pointed out that in the preamble to the Hague 
( onvention No. IV it is made abundantly clear that in cases not included 
in the Regulations, the inhabitants and the belligerents remain under 
the protection and the rule of the principles of The Laws of Nations, 
as they result trom the usages established among civilised peoples, 
from the laws of humanity, and dictates of the public conscience. 

As the records ol the Hague Peace Conference of 1899 which 
enacted the Hague Regulations show', great emphasis was placed by 
the participants on the protection of invaded territories, and the preamble 
just cited, also know n as ' Mertens Clause ’, was inserted at the request 
ol the Belgian delegate. Mertens. who was. as were others, not satisfied 
with the protection specifically guaranteed to belligerently occupied 


oi See V ol. It. p 75 76 and 151, Vol. Ill, pp. 36.37 and 45, Vol. VI, pp 29-37 o_X 3 

.. 63 note Land PP 91-93. Vol. X. P . 48 ; Vol. XIII, pp. 67^8 and llO-lf - 

' > British Command Paper Cmd. 6964 p 65 
<’> See Vol. VI, pp. 52-53 and 75. 

• ‘I See p. 7, note I. 
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territory. Hence, not only the wording (which specifically mentions 
the * inhabitants ’ before it mentions the * belligerents ’). but also the 
discussions which took place at the time make it clear that it refers 
specifically to belligerently occupied country. The Preamble is much 
more than a pious declaration. It is a general clause, making the 
usages established among civilised nations, the laws of humanity and 
the dictates of public conscience into the legal yardstick to be applied 
if and when the specific provisions of the Convention and the Regula¬ 
tions annexed to it do not cover specific cases occurring in warfare, 
or concomitant to warfare.”! 1 ) 

It must in fact be acknowledged that there are some important branches 
of law which are not touched upon by international agreements, or at least 
by no such agreement prior to the Charter of the International Military 
Tribunal. Thus the Hague Convention contains no word about the general 
right to punish war criminals and war traitors! 2 ) on capture, or about the 
particular doctrine of the universality of jurisdiction over war crimes,! 3 ) 
and the question of the killing of hostages has not been specifically made 
the subject of international agreement before the drafting of the Charter of 
the International Military Tribunal-! 4 ) Even now, the defences which are 
open to alleged war criminals! 5 ) are only partly based upon the texts of inter¬ 
national agreements ; some derive from state practice and the principles of 
criminal law generally accepted by civilised nations. 

3. THE DECISIONS OF INTERNATIONAL AND NATIONAL TRIBUNALS 

(i) There is no rule of general international law conferring upon the 
decision of any tribunal the power to render binding precedents. Whether 
a court has power to render precedents binding on other courts depends, 
in municipal law, upon whether municipal law lays down that such a power 
shall exist, and, in international law, upon whether a special legal provision 
makes decisions of one court binding on another. Such special provisions 
have been made by Article II (d) of Control Council Law No. 10 and Article 
10 of the Charter of the International Military Tribunal, and by Ordinance 
No. 7 of the United States Zone of Germany, which create certain legal 
links between the Judgment of the Nuremberg International Military Tribunal 
and the United States Military Tribunals operating also in Nuremberg. 
The first provision makes the decisions of the International Military 
Tribunal on a matter of hue binding on the latter tribunals, by providing 
that : “ Membership in categories of a criminal group or organisation 
declared criminal by the International Military Tribunal ” shall be ** regarded 
as a crime The Charter of the International Military Tribunal, which 
binds the United States Military Tribunals,! 8 ) makes a provision of which 
the second sentence is the significant one in this connection : 

“ Article 10 : In cases where a group or organisation is declared 
criminal by the Tribunal, the competent national authority of any 


(>) Vol. X, p. 133. 

<*) Compare Vol. V, p. 30. 
t 1 ) See pp. 26 -7 and 43 7. 
<*) See Vol. VIII, pp. 80-81. 
( s ) See pp. 155 88. 

(•) See p. 10, note 7. 
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Signatory shall have the right to bring individuals to trial tor member¬ 
ship therein before national, military or occupation courts. In any 
such case the criminal nature of the group or organisation is considered 
proved and shall not be questioned.” 

The Military Tribunals are therefore obliged to accept the decisions of 
the International Military Tribunal as to the criminality or otherwise of 
groups and organisations.^) These decisions have also been followed by 
United States Military Government Tribunals when dealing with allegations 
of membership in criminal organisations.( 2 ) 

Article X of Ordinance No. 7 provides that the decisions of the International 
Military Tribunal on certain questions of fact, and possibly on certain 
questions of law,( 3 ) shall also be binding upon the United States Military 
Tribunals : 

“ Article X: The determinations of the International Military 
Tribunal in the judgments in Case No. I that invasions, aggressive acts, 
aggressive wars, crimes, atrocities or inhumane acts were planned or 
occurred, shall be binding on the tribunals established hereunder and 
shall not be questioned except in so far as the participation therein or 
knowledge thereof by any particular persons may be concerned. State¬ 
ments of the International Military Tribunal in the judgment of Case 
No. 1 constitute proof of the facts stated, in the absence of substantial 
new evidence to the contrary.” 

On other question the decisions of the International Military Tribunal 
are not binding on the later Tribunals, and that which conducted the Flick 
Trial while bound by the provisions of the Charter of the International 
Military Tribunal! 4 ) was strictly speaking not bound by the decisions of the 
latter on the question of crimes against humanity.! 5 ) The Judgment is 
nevertheless, strongly persuasive and has been constantly followed on points 
of law' in the “ Subsequent Proceedings ” Trials ; for instance in the 


< ! ) This topic is further explored on pp. 43-45 and 48-49 of Vol. Xtll. 

I 1 ) See Vol. XIII, pp. 65-67. 

i ') On the question whether the provision refers to matters of law as well as fact, see 
\ ol. IX, pp. 55-56. It may be argued that the Tribunals which conducted the 1. G. Farben 
and Krupp Trials would appear not to have regarded it as referring to matters of law, 
since, had they thought themselves bound by decisions of the Nuremberg International 
Military Tribunal as to whether crimes against peace were committed in certain given 
circumstances, they would have followed the decision of the latter tribunal that “ the 
inv asion of Austria was a premeditated aggressive step.” Had they accepted this decision, 
it may be said, it would have followed that the Hague Regulations would have protected 
the Austrian population, whereas the Tribunal conducting the I. G. Farben Trial held that 
the territory was " not under the belligerent occupation of Germany,” while that conducting 
the Krupp Trial, without giving its reasons for so deciding, held that it had no jurisdiction 
to try an alleged offence involved in the acquisition of the Barndorfer plant in Austria 
by the Krupp firm. (See Vol. X, p. 63.) On the other hand, it may be argued that, since 
Austria was not one of the Allied powers engaged in the war against Germany, the annexa¬ 
tion of the territory must be regarded as complete, and the Hague Regulations inapplicable. 
This would distinguish Austria from Bohemia and Moravia, to which, as Judge Wilkins 
xnnled out. the International Military Tribunal had found the laws and customs of war 
o be applicable (Vol. X. pp. 151-153). If this second argument is accepted, the attitude taken 
lhe Tribunals in the I. G. Farben and Krupp Trials is no guidance to their attitude to 
Vrticle X of Ordinance No. 7. 

(*) See Vol. IX, p. 57. 

( 5 ) See pp. 134-5. 
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judgments delivered in the I.G. Farben Trial and the Krupp Trial close 
attention was paid to the decisions of the International Military Tribunal 
on the question of crimes against peace.( l ) 

Turning to the legal inter-relation between the United States Military 
Tribunals themselves, it is safe to say that they are in no way able to bind 
one another. As the Flick Trial Judgment states, there is “ no similar 
mandate ” to that contained in Article X of Ordinance No. 7 “ either as 
to findings of fact or conclusions of law contained in the judgments of 
Co-ordinate Tribunals”. The judgment concluded that “The Tribunal 
will take judicial notice of the judgments but will treat them as advisory 
only ”.( 2 ) As will be seen the Tribunals have arrived at different con¬ 
clusions on one aspect of the law relating to crimes against humanity.( s ) 
On the other hand, as an example of concurrence of opinion between the 
Tribunals, it may be remarked that, in the Krupp Trial( 4 ) the Judgment 
relates that : “ The law with respect to the deportation from occupied 
territory is dealt with by Judge Phillips in his concurring opinion in the 
United States v. Milch decided by Tribunal No. Il.( 5 ) We regard Judge 
Phillips statement of the applicable law as sound, and accordingly adopt 
it . . 

Under Article 11 of Ordinance No. 11 of the United States Military 
Government, “ a joint session of the Military Tribunals may be called by 
any of the presiding judges thereof or upon motion, addressed to each of the 
Tribunals, of the Chief of Counsel for War Crimes or of counsel for any 
defendant whose interests are affected, to hear argument upon and to review 
any interlocutory ruling by any of the Military Tribunals on a fundamental 
or important legal question either substantive or procedural, which ruling 
is in conflict with or is inconsistent with a prior ruling of another of the 
Military Tribunals ”. The same applies to “ conflicting or inconsistent 
final rulings contained in the decisions or judgments of any of the Military 
Tribunals on a fundamental or important legal question, either substantive 
or procedural ”. Decisions by joint sessions of the Military Tribunals 
unless thereafter altered in another joint session, shall be binding upon all 
the Military Tribunals. In the case of the review of final rulings by joint 
sessions, the judgments reviewed may be confirmed or remanded for action 
consistent with the joint decision! 6 ) It will be recalled that a joint session 
of the Military Tribunals was held to decide the question whether conspiracy 
to commit war crimes and crimes against humanity could be regarded as 
a separate offence.( 7 ) 

(ii) Any differences that may exist between the authoritativeness of the 
decisions of one court or type of courts and that of the decisions of another 
depends upon factors other than whether a reasoned decision has been 
handed down by the court or type of court or whether instead the latter 

C) See Vol. X of these Reports, pp. 30 40 and 103 30. 

( J ) See Vol. IX, pp. 17. 

(*) Sec pp. 136-8. 

(‘) See Vol. X, p. 144. 

( 6 ) See Vol. VII, pp. 45-7. 

(*) The full text of the Article appears in Vol. IX, pp. 58-9. 

(’) See Vol. VI, p. 104. A plea by the defence that this ordinance should be applied to 
some of the decisions arrived at in the High Command Trial was rejected by the Tribunal 
which conducted that trial : see Vol. XII, p. 95. 
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has been content with a mere finding of guilty or not guilty and a passing 
,f sentence on accused found guilty. Nevertheless it cannot be doubted 
that the courts which have given reasoned judgments have tended to add the 
most detail to the existing store of knowledge or the international law of 

war crimes. 

There is no rule of customary International Law providing that a court 
delivering judgment in a war crime trial must state the reasons for its opinion ; 
consequently international practice on this point varies. British Military 
Courts and United Slates Military Commissions do not in general deliver 
reasoned judgments :(') both have on very rare occasions departed from the 
rule, however, as when the Military Commission which tried General 
Yamashita set out in brief its reasons! 2 ) or when the Military Commission 
before which the trial of Lieutenant General Shigeru Sawada and others 
was conducted, described in certain “ conclusions ” some facts which thgy 
regarded as mitigating circumstances.! 3 ) The British Military Court before 
winch the trial of Go/awa Sadaichi and others, Singapore, 21st January- 
4111 February, 1446. (') was held, made, on passing sentence, brief comment 
on ihe guilt of each accused found guilty. Most of these remarks concerned 
the subordinate position of certain accused and are quoted elsewhere.( 5 ) 
F.ven Ihe act of the Judge Advocate acting in the trial of Gustav Alfred 
Jcpscn, in explaining shortly to the accused why the death sentence was 
not to be meted out to him.( 6 ) was exceptional. 

On the other hand, the United States Military Tribunals were bound by 
Article XV of Ordinance No. 7 of the United States Zone of Germany, 
which provides that : “ The Judgments of the tribunals as to the guilt or 
the innocence of any defendant shall give the reasons on which they are 
based . . and the result has been the pronouncement of detailed reasoned 
judgments which provide the Tribunals’ evidential and legal reasons for their 
findings as did those of the International Military Tribunals.! 7 ) Again the 
Norwegian,!*) French!*), Dutch! 10 ) and Chinese Courts! 11 ) provide, in various 
degrees of lulness. the reasons for decisions arrived at ; the Norwegian 
judgments frequently enter into particularly detailed analysis and discussion 
of the relevant law and facts. Like the International Military Tribunals, 
among other Court*, the Polish Supreme National Tribunal is required to 
produce a reasoned judgment.! 12 ). 


4. THE OPINIONS OF QUALIFIED TEXT WRITERS 
(i) The Judge Advocate acting in the trial of Sergeant-Major Shigeru 
Ohashi and Six Others by an Australian Military Court. Rabaul, 20th-23rd 
March, 1946, stated in his summing up to the Court : " Text books by 


l‘l See Vol. !. pp. i\-x. 

( J ) Sec Vol. IV, pp. 33-35. 

< s ) See Vol. V. pp. 6 7. 

I ) rhis, the first var crime trial held in South East Asia Command, has not been men¬ 
tioned in previous volumes in this scries. 

!‘) See pp. 159 and 175. 

I 5 ) See pp. 172-3. 

(’) Vol. HI, p. 120. 

< 9 ) See for instance Vol. Ill, pp. 2-11. 

(*) See for instance Vol. Ill, pp. 40-42. 

See for instance. Vol. XIV, pp. Ill is 
( u ) See for instance Vol. XIV. pp I 7 
(“) See Vol. VII. p 45 
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learned jurist, such as Oppenheim, and the Manual of Military Law in its 
explanatory passages are strongly persuasive and should be followed by this 
Court unless it is well satisfied to the contrary.”! 1 ) 

Putting aside the problem of whether the works of outstanding international 
lawyers can properly be regarded as sources of international law,! 2 ) there 
can be no doubting the reliance placed by war crime courts, and by Judge 
Advocates acting in British, Australian and Canadian Courts, on treatises 
such as Oppenheim-Lauterpacht, International Law, as authoritative 
statements of the law. 

(ii) Official publications such as the British Manual of Military Law and 
the United States Basic Field Manual F.M. 27-10 (Rules of Land Warfare ) are 
also recognised as persuasive statements of law but are not accepted as 
binding on the courts. The Tribunal acting in the Hostages Trial said the 
following of an opinion expressed by Professor Oppenheim on the plea of 
superior orders : 

“ The fact that the British and American armies may have adopted 
it for the regulations of its own armies as a matter of policy, does not 
have the effect of enthroning it as a rule of International Law. We 
point out that army regulations are not a competent source of Inter¬ 
national Law. They are neither legislative nor judicial pronounce¬ 
ments. They are not competent for any purpose in determining whether 
a fundamental principle of justice has been accepted by civilised nations 
generally. It is possible, however, that such regulations, as they bear 
upon a question of custom and practice in the conduct of war, might 
have evidentiary value, particularly if the applicable portions have been 
put into general practice. It will be observed that the determination, 
whether a custom or practice exists, is a question of fact. Whether a 
fundamental principle of justice has been accepted, is a question of 
judicial or legislative declaration. In determining the former, military 
regulations may play an important role but, in the latter, they do not 
constitute an authoritative precedent. 

“ Those who hold to the view that superior order is a complete 
defence to an International Law crime, base it largely on a conflict in 
the articles of war promulgated by several leading nations. While we 
are of the opinion that army regulations are not a competent source of 
International Law, where a fundamental rule of justice is concerned, we 
submit that the conflict in any event does not sustain the position 
claimed for it. If, for example, one be charged with an act recognised as 
criminal under applicable principles of International Law and pleads 
superior order as a defence thereto, the duty devolves upon the Court to 
examine the sources of International Law to determine the merits of such 
a piea. If the Court finds that the army regulations of some members of 
the family of nations provide that superior order is a complete defence 
and that the army regulations of other nations express a contrary view, 
the Court would be obliged to hold, assuming for the sake of argument 
only that such regulations constitute a competent source of International 

P) Vol. V, p. 27. 

(*) A stimulating introduction to this problem among others is Schwarzenbcjger, The 
Inductive Approach to International Law, in Harvard Law Review, Vol. LX (1947), No. 4, 
p. 545. 
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Law. that general acceptation or consent was lacking among the family 
of nations. Inasmuch as a substantial conflict exists among the nations 
whether superior order is a defence to a criminal charge, it could 
only result in a further finding that the basis does not exist for declaring 
superior order to be a defence to an International Law crime. But, as 
we have already stated, army regulations are not a competent source 
of International Law when a fundamental rule of justice is concerned. 
This leaves the way clear for the Court to affirmatively declare that 
superior order is not a defence to an International Law crime if it 
finds that the principle involved is a fundamental rule of justice and for 
that reason has found general acceptance. ”(*) 

Insofar as they describe the state of International Law and do not simply 
reproduce the text of the Hague and Geneva Conventions, such publications 
as the British and United States Military Manuals, prepared for the benefit 
of the armed forces of various nations, are frequently used in argument 
in the same way as other interpretations of International Law. and, insofar 
as tlwir provisions are acted upon, they mould state practice, which is itself 
a source of International Law. They are not. however, legislative instru¬ 
ments ; they are not sources of law like a statutory or prerogative order 
or a decision of a court, but only publications setting out the law. They 
have, therefore, no formal binding power, but have to be either accepted 
or rejected on their merits, i.e. according to whether or not in the opinion 
of the Court they state the law correctly.! 2 ) 

(iii) Two agencies whose decisions have had a great influence upon the 
moulding of the international criminal law and which may be mentioned at 
this point are the Commission on the Responsibility of the Authors of the 
War and on Enforcement of Penalties, which was constituted by the Allied 
Powers on 25th January. 1919. at the Preliminary Peace Conference in Paris, 
and the United Nations War Crimes Commission, which functioned during 
and after the second World War. The former drew up a list of acts which 
it regarded as war crimes and this list was accepted and slightly expanded 
by the United Nations War Crimes Commission. The lists drawn up by the 
two bodies have had considerable influence for instance upon the definition 
of offences punishable under the Australian, Netherlands and Chinese War 
Crimes Laws.f 3 ) The Report of the Commission on Responsibilities was 
specifically quoted by the Judgments delivered in the Justice Trial! *) and in 
the Klinge Trialf'). 


Vol. VIII. pp. 51-52. 


(9 See Vol. t. pp. 18-19, Vol. II, pp. 148-149. and Vol. IV, pp. 100 and 110. 

<i Li’ C L Vol ,Y; Xl ’ PP- 93 95 . and Vo1 - x,v - PP- 153-4. Compare Vol. VH, 

pp. 68 69 and Vol. XIII, p. 143. The United Nations War Crimes Commission has influ< 
enced the development of war crimes law in many other directions, not least through the 
work of its Committee I. This work is described in the History of the United Nations War 
ami the Development of the Laws of War , London, H.M. Stationery 
Office. 1948, Chapter XV. 


( 4 ) See Vol. VI, pp. 57 and 60. See also p. 23 of the present Volume. 

( ) See Vol. Ill, p 12. The terms of reference of the United Nations War Crimes 
c ommission were relied upon by a Netherlands Temporary Court-Martial in the Trial of 
busuki Motosukc in deciding that an offence against a victim who could not be regarded 
as a national of one of the United Nations was not to be treated as a war crime ; see Vol. 
Ail I, pp. 127-129, 


THE LEGAL BASIS OF COURTS 
ADMINISTERING INTERNATIONAL 
CRIMINAL LAW 

A. PROVISIONS OF INTERNATIONAL LAW 

(i) A footnote to the majority Judgment of the Supreme Court in the 
Yamashita Case included the statement that : “ The Commission on the 
Responsibility of the Authors of the War and on the Enforcement of Penalties 
of the Versailles Peace Conference, which met after cessation of hostilities 
in the First World War, were of the view that violators of the Law of War 
could be tried by military tribunals. See Report of the Commission. 
9th March, 1919, 14 American Journal of International Law’ 95, 121. See 
also memorandum of American commissioners concurring on this point, 
id., at p. 141. The treaties of peace concluded after World War I recognised 
the right of the Allies and of the United States to try such offenders before 
military tribunals. See Art. 228 of Treaty of Versailles, 28th June, 1919 : 
Art. 173 of Treaty of St. Germain, 10th September, 1919 ; Art. 157 of 
Treaty of Trianon. 4th June, 1920. 

“ The terms of the agreement which ended hostilities in the Boer War 
reserved the right to try, before military tribunals, enemy combatants who 
had violated the Law of War. 95 British and Foreign State Papers (1901- 
1902) 160. See also trials cited in Colbv, War Crimes, 23 Michigan Law 
Review 482, 496-7. ”(*) 

The Judgment delivered in the Justice Trial stated : 

“ As to the punishment of persons guilty of violating the laws and 
customs of war (war crimes in the narrow sense), it has always been 
recognised that tribunals may be established and punishment imposed 
by the State into whose hands the perpetrators fall. Those rules of 
international law were recognised as paramount, and jurisdiction to 
enforce them by the injured belligerent government, whether within 
the territorial boundaries of the State or in occupied territory, has been 
unquestioned. (Ex parte Quirin, supra ; In Re : Yamashita. 90 L. ed. 
343). However, enforcement of international law has been traditionally 
subject to practical limitations. Within the territorial boundaries ot a 
State having a recognised, functioning government presently in the 
exercise of sovereign power throughout its territory, a violator ot the 
rules of international law could be punished only by the authority of 
the officials of that State. The law is universal, but such a State 
reserves unto itself the exclusive power within its boundaries to apply 
or withhold sanctions. Thus notwithstanding the paramount authority 
of the substantive rules of common international law the doctrines of 
national sovereignty have been preserved through the control of enforce¬ 
ment machinery. It must be admitted that Germans were not the only 

(*) Vol. IV, p. 42, note 1. 
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ones who were guilt) of committing war crimes ; other violations of 
international law could, no doubt, be tried and punished by the State 
of which they were nationals, by the offended State if it can secure 
jurisdiction of the person, or by an International Tribunal if of competent 

authorised jurisdiction .... 

" Long prior to the Second World War the principle of personal 
responsibility had been recognised. 

' The Council of the Conference of Paris of 1919 undertook, with 
the aid of the Commission on the Responsibility of the Authors of 
the War and on Enforcement of Penalties, to incorporate in the 
treaty of peace arrangements for the punishment of individuals 
charged with responsibility for certain offences.’ (Hyde, Inter¬ 
national Law (2nd rev. ed.). Vol. Ill, p. 2409.) 

"That Commission on Responsibility of Authors of the War found that: 

‘ The war was carried on by the Central Empires, together with 
their Allies. Turkey and Bulgaria, by barbarous or illegitimate methods 
in violation of the established laws and customs of war and the 
elementary laws of humanity.’ (Hyde. International Law (2nd rev. 
ed.), Vol. Ill, pp. 2409-2410.) 

" As its conclusion the Commission solemnly declared : 

“ All persons belonging to enemy countries, however high their 
position may have been, without distinction of rank, including chiefs 
of States, who have been guilty of offences against the laws and 
customs of war or the laws of humanity, are liable to criminal 
prosecution.' (American Journal of International Law, Vol. 14 (1920), 
p. 117.) ”(>) 


Again, the Judgment in the Flick Trial included the following quotation 
from the Judgment of the Nuremberg International Military Tribunal : 

" That international law imposes duties and liabilities upon in¬ 
dividuals as well as upon States has long been recognised. In the recent 
case ol Ex parte Quirin (1942. 317 U.S. 1), before the Supreme Court 
of the United States, persons were charged during the war with landing 
in the United States for purposes of spying and sabotage. The late 
Chief Justice Stone, speaking for the Court said : 

‘ From the very beginning of its history this court has applied the 
law of w ar as including that part of the law of nations which prescribed 
for the conduct of war, the status, rights and duties of enemy nations, 
as well as enemy individuals.’ ” 

The Flick Trial judgment adds : 

’* The application of international law to indiv iduals is no novelty.”(*) 


0) Vol. VI, pp. 37 and 44. 

(*) Vol. IX, p. 18. See also pp. 172-173 ol' that Volume. 

For statements by courts, by counsel, or by Judge Advocates in British and Common¬ 
wealth Inals, regarding the right to punish individuals for certain breaches of international 
law, see also Vol. I, p. 11 ; Vol. II, pp. 8 and 106 ; Vol. Ill, p. 3 and Vol. X. p 38 

Compare a statement by the Netherlands Court of Cassation in Vol. XIV p 114 

The Chinese War Crimes Law makes provision for the punishment of offences committed 
during the war “ or a period of hostilities ” against China (see Vol. XIV, pp 155-6) in 

Japan mdChlna^ PCn ° d during which a state of de fact0 ^Serency existed between 

The Tokyo International Military Tribunal rejected a defence argument that rhin». 
armed forces were not entitled to prisoner of war status if captured by the Japanese durirut 
such a period of de facto belligerency. * 


(ti) Chief Justice Stone, in delivering the majority judgment of the Supreme 
Court in the Yamashita Case stated that : 

” We cannot say that there is no authority to convene a commission 
after hositilities have ended to try violations of the Law of War committed 
before their cessation, at least until peace has been officially recognised 
by treaty or proclamation of the political branch of the Government. 
In fact, in most instances the practical administration of the system of 
military justice under the Law of War would fail if such authority were 
thought to end with the cessation of hostilities. For only after their 
cessation could the greater number of offenders and the principal ones 
be apprehended and subjected to trial. 

“ No writer on International Law appears to have regarded the 
power of military tribunals, otherwise competent to try violations of 
the Law of War, as terminating before the formal state of war has ended. 
In our own military history there have been numerous instances in 
which offenders were tried by military commission after the cessation 
of hostilities and before the proclamation of peace, for offences against 
the Law of War committed before the cessation of hostilities. 

“ The extent to which the power to prosecute violations of the Law 
of War shall be exercised before peace is declared rests, not with the 
courts, but with the political branch of the Government, and may 
itself be governed by the terms of an armistice or the treaty of peace. 
Here, peace has not been agreed upon or proclaimed. Japan, by her 
acceptance of the Potsdam Declaration and her surrender, has acquiesced 
in the trials of those guilty of violations of the Law of War. The 
conduct of the trial by the military commission has been authorised 
by the political branch of the Government, by military command. b> 
International law and usage, and by the terms of the surrender of the 
Japanese Government. ”( l ) 

The dissenting judges made little objection to this point, although Mr. 
Justice Rutledge thought that there was less necessity for a military com¬ 
mission to be appointed after active hostilities were over, since “ there is no 
longer the danger which always exists before surrender and armistice . . . 
The nation may be more secure now than at any time after peace is officially 
concluded. ”(*) 

The position under customary International Law seems to be that whereas 
(as was recognised by the Supreme Court and by general international 
practice following the recent w'ar) jurisdiction over war crimes exists without 
limitation beyond the cessation of fighting and up to the conclusion ol peace, 
jurisdiction continues after this point only over such offences as are also 
infringements of the municipal law of the state whose courts are trying the 
alleged offender. Whether an offence fulfils this test of illegality under 
municipal law will depend upon the laws of each State, and the attitude 
which these laws reflect to the principle of the territoriality of criminal law. 

This position under customary International Law can, of course, be 
altered by international agreement, as it has been by Articles 1-3 of the Peace 

(i) See Vol. IV, pp. 41-42. The Supreme Court here also showed how jurisdiction 
under United States Law also continued after the cessation of hostilities. 

(*) Vol. IV, p. 56. 
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Treaty between the Allied and Associated Powers and Italy(‘) and by similar 
provisions in the Treaties of Peace with Roumania. Bulgaria. Hungary and 
Finland. 

liii) In so far as a Court tries enemy nationals for war crimes committed 
against nationals of the country whose authorities have established the 
Court, the jurisdiction of the Court is based on the undoubted right under 
international law. as acknowledged by the authorities quoted above( 2 ), 
among many others, of a belligerent to punish, on capture of the offenders, l 

violations of the laws and usages of war committed by enemy nationals 
against the nationals of that belligerent. 

According to generally recognised doctrine, however, the right to punish 
war crimes is not confined to the State whose nationals have suffered or 
on whose territory the offence took place but is possessed by any independent 
Slate whatsoever, just as is the right to punish the offence of piracy. This 
doctrine, under which every independent State has in International Law 
jurisdiction to punish pirates and war criminals in its custody regardless 
of the nationality of the victims or the place where the offence was committed, 
a doctrine which has received the support of the United Nations War Crimes 
Commission and is generally accepted as sound, received exhaustive treatment 
by Professor Willard B. Cowles in an article entitled Universality of Jurisdic¬ 
tion over IVar Crimes (California Law Review. Vol. 33 (1945), p. 177), in which 
the learned author states . . . when it is a matter of doing justice in places 
where ordinary law enforcement is difficult or suspended, the military tri¬ 
bunals of the United States . . . have acted on the principle that crime 
should be punished because it is crime. They have no concern with ideas of 
territorial jurisdiction. ... No evidence has been found that any of the 
decisions just discussed were the subject of protest by the governments of 
the accused persons. Certain it is that in none of these United States 
cases is there any evidence of a consciousness on the part of the courts 
of any duty not to assume jurisdiction." The author then argued that 
" while the state whose nationals were directly affected has a primary 
interest, all civilized states have a very real interest in the punishment of 
war crimes ". and that “ an offence against the laws of war, as a violation 
of the law of nations, is a matter of general interest and concern ”. He 
concluded that " every independent state has jurisdiction to punish war 
criminals in its custody regardless of the nationality of the victim, the time 
it entered the war. or the place where the offence was committed ”.( 3 ) 

The Tribunal which conducted the Hostages Trial observed that : 

" An international crime is such an act universally recognised as 
criminal, which is considered a grave matter of international concern 
and for some valid reason cannot be left within the exclusive jurisdiction 


C‘» These provisions are quoted in Vol. IV, p. 77. 

This question of the legality of the trial of war criminals after the termination or hostilities 
and the related question of the permissibility under International Law of continuing, after 
the conclusion of peace, the operation of sentences passed on war criminals before that 
event, are somewhat further discussed in Vol. IV. pp. 76-77. 

P) On pp. 23 4. 

(’) Similarly it is slated in Wheaton's International Law. Vol. I, Sixth Edition, p. 269, 
that every independent state has the judicial power to punish “ piraev and other offences 
against the common law of nations by whomsoever and wheresoever cximmitted." 


of the state that would have control over it under ordinary circumstances. 
The inherent nature of a war crime is ordinarily itself sufficient justifica¬ 
tion for jurisdiction to attach in the courts of the belligerent into whose 
hands the alleged criminal has fallen. 

“ Some war crimes, such as spying, are not common law crimes at 
all ; they being pure war crimes punishable as such during the war and. 
in this particular case, only if the offender is captured before he rejoins 
his army. But some other crimes, such as mass murder, are punishable 
during and after the war.(') But such crimes are also war crimes 
because they were committed under the authority or orders of the 
belligerent who, in ordering or permitting them, violated the rules of 
warfare. Such crimes are punishable by the country where the crime 
was committed or by the belligerent into whose hands the criminals 
have fallen, the jurisdiction being concurrent. There are many reasons 
why this must be so, not the least of which is that war is usually followed 
by political repercussions and upheavals which at times place persons 
in power who are not, for one reason or another, inclined to punish 
the offenders. The captor belligerent is not required to surrender the 
alleged war criminal when such surrender is equivalent to a passport 
to freedom. The only adequate remedy is the concurrent jurisdictional 
principle to which we have heretofore adverted. The captor belligerent 
may therefore surrender the alleged criminal to the state where the 
offence was committed, or. on the other hand, it may retain the alleged 
criminal for trial under its own legal processes. 

“ It cannot be doubted that the occupying powers have the right to 
set up special courts to try those charged with the commission of War 
Crimes as they are defined by International Law. Ex Parte Quirin, 
317 U.S. 1, in re Yamashita. 327 U.S. !.”(*) 

(iv) In so far as Allied Courts have tried enemy nationals for offences 
which do not constitute war crimes in the usual sense, i.e. for crimes against 
humanity, crimes against peace and membership of criminal organisations, 
jurisdiction may in some instances be based on the undoubted right under 
international law of a belligerent, on the total breakdown of the enemy 
owing to debellatio, to take over the entire powers of the latter, including the 
power to make laws and to conduct trials. Thus, by the Declaration re¬ 
garding the defeat of Germany and the assumption of supreme authority 
with respect to Germany, made in Berlin on the 5th June, 1945, the tour 
Allied Powers occupying Germany assumed supreme authority, including 
the power to create courts and declare offences. 

(v) Some Courts have been given jurisdiction over crimes against humanity 
and/or crimes against peace by States w hich cannot be said to have taken over 
the powers of an enemy whose nationals are effected.( 3 ) Here the right—long 
recognised under international law to try war crimes committed by enemy 
nationals has been extended so as to include a right to try crimes against 
humanity and crimes against peace as well.( 4 ) 


O Vol. VIII, pp. 54-55. 

( 3 ) See pp. 29, 30, 33 and 36 of this volume, and Vol. XI, pp. 90-1. 

(*) On the development of the notion of crimes against humanity see Vol. VI, pp. 45-48. 
On that of the notion of crimes against peace, see the Judgment of the Nuremberg Inter¬ 
national Military Tribunal, British Command Paper, Cmd. 6964, pp. 39 41. 
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B. THE USE MADE BY VARIOUS ALLIED STATES AND COURTS 
OF THESE PROVISIONS OF INTERNATIONAL LAW 

|i» The legal basis under Municipal Law of the various Courts, Commissions 
and Tribunals set up to try alleged war criminals and similar offenders 
necessarily varies somewhat from country to country, but it is not necessary 
in a survey of international criminal law to indulge in any extensive compara¬ 
tive study of the sources under Municipal Law of war crimes jurisdiction. 
It may, nevertheless, be of value to indicate briefly the relevant enactments 
and the type of courts to which, in each country, war crime trials have been 
referred, and also the jurisdiction provided for the courts by those enactments. 
Such a summary would illustrate the ways in which various States have 
interpreted or utilised those legal bases for trials, which are provided by 
international law, and which have been described above.(*) 

(ii) It is generally agreed that, though an alleged war criminal may properly 
be tried by a military court, this does not prevent his captors from trying 
him by a municipal court with jurisdiction under municipal law should 
they choose to do so. For this point of view, the municipal enactments 
concerning the trial of war criminals fall into three categories, according to 
whether they (i) create new courts : or (ii) refer cases of alleged war crimes 
to already existing military courts : (iii) refer such cases to already existing 
civil courts. 

The relevant United Kingdom and United States municipal provisions fall 
into the first class. The French Ordinance of 28th August, 1944, is an 
example of the second, while the Norwegian enactments illustrate the third. 

(iii) The jurisdiction of the British Military Courts for the trial of war 
criminals is based on the Royal Warrant dated 14th June, 1945. Army Order 
81,45 as amended. The Royal Warrant states that His Majesty "deems it 
expedient to make provision for the trial and punishment of violations of the 
laws and usages of war ” committed during any war " in which he has been 
or may be engaged at any time after the 2nd September, 1939 ”. It is His 
Majesty’s " will and pleasure ” that " the custody, trial and punishment of 
persons charged with such violations of the laws and usages of war ” shall 
be governed by the Regulations attached to the Warrant. The Royal 
Warrant is based on the Royal Prerogative, which, in English law, is " nothing 
else than the residue of arbitrary authority which at any given time is legally 
left in the hands of the Crown ” (Dicey's definition).^) 

Regulation 1 of the Royal Warrant provides that “ war crime ” means a 
violation of the laws and usages of war committed during any war in which 
His Majcstv has been or mav be engaeed at anv time since the 2nd September 
1939. 

Provisions similar to those contained in the Royal Warrant have in the 
Commonwealth of Australia been made by or under an Act of Parliament 

i 1 ) Provisions of municipal law concerning the jurisdiction of courts are not in all instances 
to be quoted in full in this present section. Where Annexes on the relevant law and 
practice have been provided in the previous Volumes, references back to these are given. 
Jurisdictional provisions from the legislation of some further countries are quoted as 
Annex I to this present Volume and reference forward to these will from time to time be 
made in the present section. 

( ! ) For further details of the legal basis in English law of British Militarv Courts for the 
trial of war criminals, see Vol. I. p. 105 and 41-42. 


(War Crimes Act, 1945, No. 48/1945),C) and in the Dominion of Canada 
by an Order in Council, made under the authority of the War Measures Act 
of Canada, and entitled The War Crimes Regulations (Canada) (P.C. 5831 of 
30th August, 1945 ; Vol. II, No. 10. Canadian War Orders and Regulations). 
The latter were re-enacted in an Act of 31st August, 1946. The Canadian 
and Australian War Crime Courts are. like the British, Military Courts.(-) 

In a way similar to Regulation I of the Royal Warrant, the Canadian 
Regulations define a war crime simply as " a violation of the laws or usages 
of war committed during any war in which Canada has been or may be 
engaged at any time after the ninth day of September 1939 ”.( 3 ) The 
jurisdiction of British and Canadian War Crimes Courts is limited, then, 
to the trial of violations of the laws and usages of war, and they have not 
jurisdiction over crimes against humanity, crimes against peace or membership 
of criminal organisations. 

The jurisdiction of Australian Military Courts for the trial of alleged war 
criminals is rather wider than that of the British and Canadian Military 
Courts. 

Article 3 of the Commonwealth of Australian War Crimes Act states that : 
“ In this Act, unless the contrary intention appears . . .* war crime * 
means : 

(a) a violation of the laws and usages of war ; or 
( h) any war crime within the meaning of the instrument of appoint¬ 
ment of the Board of Inquiry appointed on the third day of September, 
one thousand nine hundred and forty-five, under the National 
Security (Inquiries) Regulations (being Statutory Rules 1941. No. 35. 
as amended by Statutory Rules 1941. Nos. 74 and 114 and Statutory 
Rules 1942, No. 273), committed in any place whatsoever, whether 
within or beyond Australia, during any war."( 4 ) 

The Instrument of Appointment referred to states that the expression 
" war crime '* includes, inter alia : 

“ (i) Planning, preparation, initiation or waging of a war of aggression, 
or a war in violation of international treaties, agreements or assurances, 
or participation in a common plan or conspiracy for the accomplishment 
of any of the foregoing.” 

This definition of “ crime against peace " is the same as that used in 
Article 6 (a) of the Charter attached to the Four-Power Agreement of 8th 
August, 1945. The effect of this is that " crimes against peace " form part 
of the term “ war crimes ” as defined by the Australian stature. 

The Australian Act does not, on the other hand, comprise in its definition 
of " war crime ” crimes against humanity w ithin the meaning of Art. 6 (c) 
of the Charter of the International Military Tribunal, excepting of course 
“ crimes against humanity ” which also fall under the term " violations of 
the laws and customs of war.”( 5 ) 


(•) See Vol. V, p. 94. 

O See Vol. IV. p. 125. 

P) See Vol. IV. p. 125. 

( 4 ) At another point. Section 3 provides that ■' unless the contrary intention appears 
• any war ’ means any war in which His Majesty has been engaged since the second day of 
September, One thousand nine hundred and thirtv-nine." 

( 5 ) See Vol. V, P p. 94-97. 
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<iv) The United States Military Commissions are an old institution which 
existed prior to the Constitution of the United States of America. They 
have been described as the American Common Law War Courts. They 
were not created by statute, but are recognised by statute law. Whereas 
the British Royal Warrant of 14th June. 1945, has made regulations for the 
trial of war criminals for all British Military Courts in all theatres of opera¬ 
tions and in all territories under the jurisdiction of the United Kingdom 
Government and armed forces, the United States authorities, on the other 
hand, have made different provisions for different territories, namely for 
the Mediterranean, European. Pacific and China Theatres of Operations.(M 
The jurisdictions conferred upon the United States Military Commissions 
operating these different theatres have not been the same in extent. The 
narrowest jurisdiction is that vested in the Military Commissions appointed 
in the Mediterranean Theatre of Operations. In the Mediterranean Regula¬ 
tions (Regulation I) the expression " war crime ” means a violation of the 
laws or customs of war. United States Commissions other than those 
appointed in the Mediterranean Theatre of Operation have, however, been 
empowered to try other offences in addition to war crimes. The European 
Directive adds violations of the laws of nations other than the laws or customs 
of war. and violations of the local law of the occupied territory, while the 
Regulations used in the Pacific theatre and in China in describing the offences 
subject to trial by Military Tribunals reflect the influence of the Four Power 
Agreement of 8th August, 1945, and particularly of Article 6 of the Charter 
of the International Military Tribunal annexed to it. Under the Charter 
the International Military Tribunal has jurisdiction over : 

(a) Crimes against peace : 

( t >) War Crimes, namely violation of the law s or customs of war ; and 
(c) Crimes against humanity.! 2 ) 

(v) The competence of French Military Tribunals to try war criminals is 
based on the Ordinance ot 28th August. 1944, concerning the suppression of 
war crimes, which, by virtue of Article 6 thereof, is applicable not only to 
Metropolitan France but also to Algeria and the Colonies. 

The first paragraph of Article 1 of the Ordinance provides that persons 
guilty of offences under the Ordinance shall be tried by French Military 
Tribunals in accordance with the French laws in force. Trials held by 
virtue of the Ordinance have taken place before Permanent Military Tribunals 
and Military Appeal Tribunals, for which legal provision already existed 
before its enactment for the trial of offences by French military personnel.^) 
The necessary starting point for a study of Norwegian law relating to the 
trial of war criminals is the law of 13th December, 1946 (No. 14) on the 
Punishment of Foreign War Criminals, the text of which differs only in one 
minor respect relating to punishment from that of a Provisional Decree 
of the same subject dated 4th May. 1945. In promulgating the Provisional 
Decree, the Norwegian Government in London acted in accordance with the 
-evolution adopted by the Storting at Elverum on 9th April, 1940. and with 


s. 17 of the Norwegian Constitution, which provides that “ The King may 
make or repeal regulations concerning commerce, customs, trade and 
industry and police ; they must not, however, be at variance with the 
Constitution or the laws passed by the Storting . . . They shall operate 
provisionally until the next Storting.” The Law was passed by the Storting 
on 12th December, 1946, and was sanctioned by the King on 13th December. 
1946. Paragraph 1 of the Law reads as follows : 

“ Acts which, by reason of their character, come within the scope of 
Norwegian criminal legislation are punished according to Norwegian 
law, if they were committed in violation of the laws and customs ot 
war by enemy citizens or other aliens who were in enemy service or under 
enemy orders, and if the said acts were committed in Norway or were 
directed against Norwegian citizens or Norwegian interests.” 

One result of the words “ are punished according to Norwegian law " 
is that in Norway no special Courts, military or otherwise, have been set up 
to try cases of alleged war crimes. Such proceedings are brought before 
the ordinary Courts of the land.C) 

The conducting of War Crime trials before the Danish Civil Courts is 
provided for in the Danish Ad of Parliament of 12th July, 1946, on ihe 
Punishment of War Criminals while the Belgian Law of 20th June, 1947, 
relates to the competence of Belgian Military Tribunals in the matter of war 
crimes. Other relevant Belgian enactments are the Decree of 5th August. 

1943, and the Act of Parliament of 30th April, 1947.C) 

The Law of 2nd August, 1947, of the Grand Duchy of Luxembourg 
provides for the trial of alleged war criminals in Luxembourg by a specially 
established War Crimes Court, which, according to Article 20 of the Law. 
was to have a mixed civil and military composition. 

(vi) It is possible to discern a difference between the Anglo-Saxon and the 
prevailing Continental legal approach to the punishment ot war criminals 
and the French. Norwegian, Danish, and Luxembourg provisions may be 
used to demonstrate the latter. 

The first paragraph of Article I of the French Ordinance ot 28th August. 

1944, for instance, reads as follows : " Enemy nationals or agents of other 
than French nationality who are serving enemy administration or interests 
and who are guilty of crimes or delicts committed since the beginning ol 
hostilities, either in France or in territories under the authority ot France, 
or against a French national or a person under French protection, or a 
person serving or having served in the French armed lorces, or a stateless 
person resident in French territory before 17th June. 1940, or a refugee 
residing in French territory, or against the property ol any natural persons 
enumerated above, and against any French corporate bodies, shall be tried 
by French Military Tribunals in accordance with the French laws in force, 
and according to the provisions set out in the present Ordinance, where such 
offences, even if committed at the time or under the pretext of an existing 
state of war, are not justified by the laws and customs of war."( 3 ) When a 


Cl See Vol. 1. p. 52, Vol. 111. pp. 103-105 and 56-57, 60. t>2 and 65-66. 

C) See Vol. III. pp. 105-107. Records of trials, held before such Military Commission 
which have been forwarded to the United Nations War Crimes Commission have howeve 
n fact concerned only allegations of war crimes. 

C) Sec Vol. III. pp. 93 and 49-50. 


(*) See Vol. Ill, p. 81. 

(’) For certain Belgian provisions relating to the jurisdiction of these Tribunals, see 
pp. 203-4. 

(*) Italics inserted. 
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French Military Tribunal tries an alleged war criminal, the judges decide 
first whether a provision of the French Criminal Code has been violated and, 
only secondly, whether this breach was justified by the laws and customs of 
war.(') 

Again, the Norwegian attitude towards the treatment of war criminals 
follows the general Continental practice by stressing that before punishment of 
any individual offender becomes legal, he must be shown to have offended 
against some specific provision of Norwegian municipal law as well as 
against the laws and usages of war. The Norwegian approach is shown 
in the first sentence of Article 1 of the Law' of 13th December, 1946 (No. 14) : 
“ Acts which, by reason of their character, come within the scope of Sor- 
>i egian criminal legislation are punished according to Norwegian law. if 
they were committed in violation of the laws and customs of war by enemy 
citizens or other aliens who were in enemy service or under enemy orders, 
and if the said acts were committed in Norway or were directed against 
Norwegian citizens or Norwegian interests . . . ”( 3 ) 

Similarly. Article 1 of the Danish Law of 12th July, 1946. on the Punish¬ 
ment of War Criminals provides that : “ If a non-Danish subject, being 
in the service of Germany or serving under one of Germany’s allies, has 
infringed the rules and customs of international law governing Occupation 
and War and has performed, in Denmark or to the detriment of Danish 
interests, any deed punishable per se in Danish Law, an action can be brought 
against such person in respect of the crime committed and a punishment 
imposed in a Danish Court in pursuance of this Act.”( 3 ) 

I 1 ) Sec Vol. Ill, pp. 93-96. 

( s ) Italics inserted. See Vol. Ill, pp. 81-85. A commentary of the Norwegian Ministry 
ot Justice and Police which explained the provisions of the Law claims that this attitude 
is the same as that adopted in the Moscow Declaration, which provided that war criminals 
other than major criminals were to be tried and punished in accordance with the laws 
of the liberated countries. The Ministry, quoting Art. 96 of the Constitution : “ No one 
may be convicted except according to law, or be punished except according to judicial 
sentence . . .”, then goes on to state that : " Norwegian courts can only inflict punishment 
according to provisions ot Norwegian civil or military law. The principle laid down in 
Art. 96 of the Constitution must be interpreted in this connection so as to make an arbitrary 
application of an undefined provision of international law inadmissible. In Norwav, 
international law is not incorporated into national law as an integral part, as in the case 
of various foreign legal systems. Before a rule of substantive international law can be 
applied by Norwegian Courts, it must be incorporated into Norwegian national law by 
a special act. A clear example of this is Art. 92 of our military criminal code, which fixes 
the punishment for a typical war crime committed by enemy soldiers. The paragraph is 
based on the international regulations which are to be found in the Geneva Convention 
ot 1929. regarding the treatment of sick and wounded : cf. Art. 23 of the Hague Regu¬ 
lations.” 

It is to be noted, however, that a \orwegian Court is not precluded from sentencing 
a war criminal to death by the fact that the municipal enactments enabling the supreme 
penalty to be exacted for his offence was not passed until after the commission thereof. 
Accordingly, judgment went against Karl Hans Hermann Klingc when he appealed to 
the Supreme Court of Norway against his being condemned to death as a war criminal 
by the Eidsivating Lagmannsrett. Counsel for Klingc claimed that the Lagmannsrett 
bad unjustly applied the Provisional Decree of 4th May, 1945 ; as the crimes for which 
the delendant had been convicted had been committed before the passing of that Decree, 
the punishment should have been restricted to the limits set by Arts. 228, 229 and 62 of 
the Civil Criminal Code, according to which the death sentence could not have been passed : 
his argument was based on Art. 97 of the Norwegian Constitution, which provides that : 
" N, ° law may be given retroactive e(Tcct.'' For various reasons set out in Vol. Ill' 
pp. 3-6 and 10-11, a majority of the Supreme Court judges rejected these arguments 
Sec also Vol. HI, pp. 13-14. 

I’) Italics inserted. 


It should be added however, that paragraph 2 of the Danish Act states 
that “This Act shall apply . . . also to all acts which, though not specifically 
cited above, are covered by Art. 6 of the Charter of the International Military 
Tribunal. . . .” 

Article 1 of the Law of 2nd August, 1947, on the suppression of war 
crimes, of the Grand Duchy of Luxembourg provides that : 

“ Agents of other than Luxembourg nationality, who are guilty of 
crimes or delicts falling within the competence ot the Luxembourg 
tribunals and which were committed after the outbreak of hostilities, 
if these offences were committed at the time or under the pretext of 
the state of war and were not justified by the laws and customs of war, 
whether such agents were captured within the Grand Duchy or on enemy 
territory or whether the Government secure them by extradition, shall 
be prosecuted before a War Crime Court and tried in accordance with 
the Luxembourg laws in force and with the provisions of ihe present 
law.’X 1 ) 

The Anglo-American legal approach to war crime trials has been a little 
different in this respect. Instruments such as the British Royal Warrant 
or the United States Theatre Regulations and Directives, which have validity 
in the respective municipal legal systems, have provided in general terms 
that the Courts operating under them shall have jurisdiction over war crimes, 
but the practice of these Courts, insofar as they try war crimes stricto sensu, 
is to require only that a breach of the laws and usages of war must be shown. 
An enactment governing such a court may sometimes attempt to define 
the scope of the term “ war crime ”, and further, the provisions ot municipal 
law are often quoted, as analogies,( 3 ) by Counsel, and in British trials by 
the Judge Advocate or Legal Member, but the violation of any set ol legal 
rules other than the laws and usages of war (possibly as interpreted in the 
enactment) need not be shown.( 3 ) 

It will be seen that for an offence to be punishable under, for instance, 
the French war crimes law it must be shown to have violated not only the 
laws and usages of war but also the relevant municipal laws. While the 
jurisdiction of courts set up under such laws as the French Ordinance cannot 
(in theory at least) be wider than that of courts, like the British Military 
Courts, which are simply empowered to try violations of the laws and usages 
of war, it can certainly be narrower than that jurisdiction. 

That this possibility is not a merely theoretical one was shown by the 
successful appeal to the Cour de Cassation of Hugo Gruner, ex-Kreisleiter 
of Thann, against the sentence of death passed on him (as on Robert Wagner, 
ex-Gauleiter of Alsace, and others) by the Permanent Military Tribunal at 
Strasbourg, which sat from 23rd April to 3rd May, 1946.0 

The requirement laid down by the French and Norwegian war crimes 
enactments, among others, to the effect that an alleged war crime must be 
shown to have offended not only the laws and usages of w ar but also municipal 
law, is not without other and similar accompanying difficulties, since municipal 
law may define more narrowly the offence or provide a lesser punishment. 

(*) Italics inserted. 

(*) See pp. 7-10. 

(’) Concerning the application of municipal law provisions in war crime trials see an 
opinion expressed by Professor Brierly quoted in Voi. IX. p. x. 

(‘) See Vol. Ill, pp. 47-49. 
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Kiinge was enabled thereby to claim that the retroactive application of the 
Ordinance under which he was sentenced to death was contrary to a more 
fundamental document having validity in the municipal law of Norway, 
namely the Norwegian Constitution. A minority of judges of the Supreme 
Court indeed voted in favour of his appeal.^) A more general difficulty, 
however, arises out of the need on the part of the legislator to see to it 
that the municipal law is supplemented, where necessary, in order to ensure 
that the provisions of that law are wide enough to provide against those 
war crimes, as the term is understood in current legal thought, which it 
was the intention of the authorities concerned to try. 

Thus Article I of the French Ordinance of 28th August, 1944, states that, 

" in particular ” certain specified provisions of the Code Penal and Code de 
Justice Militaire shall be the subject of prosecution. Further, Article 2 of 
the Ordinance lays down that certain specific war crimes shall be treated as 
violations of certain specified provisions of the Codes.! 2 ) 

Article 2 of the Luxembourg Law of 2nd August, 1947, contains a similar 
collection of paragraphs, interpreting provisions of the Code Penal of 
Luxembourg so as to cover various types of war crimes, while Article 2 of 
the Norwegian Law on the Punishment of Foreign War Criminals!*) was 
passed into law due to the feeling of the Norwegian Ministry of Justice that : 

The German economic exploitation of Norway stands in this respect in a 
class by itself. Its scale and the forms in which it has been carried out lie 
in some respects so far beyond the usual conception of criminal law that it is 
difficult or even impossible to regard the different acts as being within the 
scope of existing provisions of the Civil or Military Criminal Codes. In 
order to amend this deficiency the Ministry consider it necessary to lay down 
a special provision which covers every kind of German exploitation in 
Norway performed by force or threat thereof . . . Acts like the excessive 
issue of currency notes, unreasonable fixing of prices, irresponsible exploita¬ 
tion of clearing agreements, etc., can hardly be assimilated with a r -y particular 
crime already defined and covered by the law. If criminal prosecution 
against those individually responsible in this connection should arise, it is 
deemed necessary that the law should give certain instructions to those 
administering the law. Those regulations, however, should be given a very 
comprehensive though general form, considering the very varied economic 
transactions which may arise in this connection.”(*) 

(vii) The trial of war criminals before Dutch Courts is regulated by two sets 
of rules. One set relates to the trials held by metropolitan Dutch courts, and 
the other to those conducted by courts of the Netherlands East Indies. In 
each of the two geographical areas concerned rules were enacted by the 
respective governments, the rules ot Holland relying mainly on existing 
provisions of Dutch common penal law and those of the Netherlands East 
Indies on novel provisions introducing in the sphere of war crimes numerous 
exceptions to the Netherlands East Indies Penal Code. Metropolitan rules 

('} See Vo1 HI, pp. 6-10 and II. For the treatment of a similar question by the Nether¬ 
lands Court of Cassation, see Vol XIV, pp. I IS 23. 

<*) See Vol. Ill, pp. 95-96. 

P) See Vol. Ill, pp. 84-85. 

t 4 ) Vol. Ill, p. 84. 


are prescribed by a number of Decrees enacted by the Netherlands Govern¬ 
ment between 1943 and 1947, while trials of war criminals in the territories 
belonging to the Netherlands East Indies are regulated by several decrees 
which were enacted in 1946 by the Lieutenant Governor-General within his 
constitutional powers.(') 

While the Netherlands East Indies war crimes legislation from the outset 
applied international law directly, as do British Military Courts for instance, 
the metropolitan Dutch legislation originally treated war crimes as such 
offences under municipal penal law as were not justified by the laws and 
customs of war. but later adopted a compromise according to which inter¬ 
national law was observed on questions relating to the definition of offences 
and municipal law relied upon to prescribe the punishment to be applied.!*) 

(viii) The legal basis of war crime trials before Polish courts is provided 
by a number of texts which were embodied in the consolidated text of the 
Decree of 31st August, 1944. contained in the Schedule to the Proclamation 
of the Minister of Justice dated llth December, 1946 (Official Gazette, 
No. 69, item 377). Polish trials of war criminals and traitors are held 
before civil courts, including a specially established Supreme National 
Tribunal.! 3 ) 

From a study of the offences which fall within the jurisdiction of the 
relevant Polish Courts( 4 ) it appears that the Polish attitude towards the 
treatment of war criminals follows the general continental practice that 
before punishment is inflicted, an individual offender must be shown to have 
offended against some specific provision of Polish municipal law. An 
additional characteristic of the Polish system is that the violation of any set 
of international rules or the laws and customs of war need not be shown. 

Consequently, the provisions of the Decree of 1944 dealing with crimes 
committed in connection with the war do not define the terms “ war crime " 
and “ war criminal ”, but from the spirit of this law it seems to follow 
that the offences which have been made punishable are such infractions of 
Polish law as are not justified by the laws and customs of war In general it 
appears that the Polish special legislation dealing with crimes committed in 
connection with the war comprise in fact war crimes, crimes against humanity 
and crimes against peace as envisaged by international enactments now in 
force although these specific types of crimes have not been specifically 
defined by Polish law and have only been referred to in a general way 
in those provisions of the Decree of 1944 which deal with criminal 
organisations.!*) 

(ix) A Law governing the Trial of War Criminals was enacted by the 
Chinese Authorities on 24th October. 1946 ; Article XIV of this law provides 
that : 

“ Article XIV. War crime cases shall be within the jurisdiction of 
the Military Tribunals for the Trial of War Criminals, attached to 
various Military Organisations by order of the Ministry of Defence.”!*) 

0) See Vol. XI, pp. 86-92 and 3-4, Vol. XIII. pp. 123-4 and Vol. XIV, pp. 111-14. 

(•) See Vol. XI, pp. 87-88. 

(*) See Vol. VII, pp. 4-5, 18, 82-83 and 91-92 for further details of the relevant Polish 
enactments. 

(•) See Vol. VU, pp. 84-88. 

(*) See Vol. VU, pp. 88-91. 

(•) See Vol. XIV, p. 3 and 152. 
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A study of Articles II, III and IV of the law of 24th October, 1946, (*) shows 
that the Chinese War Crimes Law resembles the Australian in that both 
provide Courts acting under their provisions with jurisdiction to try, in 
addition to alleged war crimes proper (i.e., violations of the laws and usages 
of war), what may be termed " crimes against peace ” (cf. Article II Section 1 
of the Chinese Law) but not such crimes against humanity as do not at the 
same time represent war crimes. Thus, while offences against certain types 
of victims other than Chinese and Australian Nationals may be tried before 
Chinese and Australian Courts respectively (cf. Article VII of the Chinese 
provision and Article 12 of the Australian), offences by enemy nationals 
against enemy nationals definitely cannot be so tried. 

(x) A Yugoslav Law of 25th August, 1945, governs the trial of war 
criminals and traitors by Yugoslav Courts. Such offences are tried by either 
civil or military courts, according to the provisions of paragraphs 1 and 2 
of Article 14 of the law : 

•‘(1) Criminal acts under this law are tried in the first instance by 
the People's County Courts, or in the case of military persons, by 
military courts. 

“ (2) In particularly important cases, criminal cases under Article 2 
of this Law are to be tried by the Supreme Courts of the federative 
units, or if the act is of general state significance by the Military Bench 
of the Supreme Federal Court, or otherwise, by the Supreme Federal 
Court.”( 2 ) 

(xi) Provisions for the trial of war criminals and traitors in Czechoslovakia 
was made by Decree No. 16 of 19th June, 1945, of the President of the 
Czechoslovak Republic, Law No. 22 of 24th January, 1946, of the Provisional 
National Assembly of the Republic, Law No. 245 of 18th December, 1946, 
of the Constituent National Assembly of the Republic, and Decrees Nos. 
33/1945 and 57/1946 of the Slovak National Council. Such trials were to 
be held before specially appointed People’s Courts.( 3 ) 

(xii) Trials of alleged war criminals in Greece are held in accordance with 
the Constitutional Act 73 1945 (Government Gazette p. 250), before either 
the Special Court Martial in Athens of mixed military and civilian com¬ 
position or Courts Martial of entirely military composition. 

Under the provisions of the Act, enemy nationals may be tried before 
Greek War Crime Courts for any offence which would be a violation of 
Article 6 of the Charter of the International Military Tribunal. The Greek 
Courts therefore have jurisdiction over crimes against humanity and crimes 
against peace as well as over war crimes. Acts which constitute offences 
against the Greek Penal Code may also be brought before such Courts when 
they have been committed by enemy nationals and were not justified by the 
laws and usages of war. 

(xiii) Apart from the British and United States Military Courts and Com¬ 
missions which have been established for the trial of alleged war criminals 
in Germany (for instance at Wuppertal and Hamburg in the British Zone 

P) See Vol. XIV, p. 3^t and 152-6. 

(*) Certain provisions regarding the jurisdiction of these Courts are set out in Annex I 
to this Vol. pp. 207-9. 

O For relevant jurisdictional provisions, see pp. 205-7. 


and at Dachau in the United States Zone) several systems of Military Govern¬ 
ment Courts have also been set up, in the various zones, with power to try 
war crimes and other offences. 

Proclamation No. 1 of General Eisenhower , acting as Supreme Commander 
of the Allied Expeditionary Force , provided in Section II : 

“ Supreme legislative, judicial and executive authority and powers 
within the occupied territory are vested in me as Supreme Commander 
of the Allied Forces and a Military Governor, and the Military Govern¬ 
ment is established to exercise these powers under my direction. All 
persons in the occupied territory will obey immediately and without 
question all the enactments and orders of the Military Government. 
Military Government Courts will be established for the punishment of 
offenders. Resistance to the Allied Forces will be ruthlessly stamped 
out. Other serious offences will be dealt with severely.”(*) 

In his Ordinance No. 2, General Eisenhower, again acting as Supreme 
Commander, established Military Government Courts for the parts of 
Germany occupied by the western Allies. He also issued Rules of Procedure 
of Military Government Courts, and, further. Ordinance No. 1 (Crimes 
and Offences). The date of Promulgation of Ordinances Nos. 1 and 2 was 
18th September, 1944. 

In the Declaration regarding the defeat of Germany and the assumption 
of supreme authority with respect to Germany, made in Berlin on 5th June, 
1945,( 2 ) however, the four Allied Powers occupying Germany assumed supreme 
authority over Germany. By the establishment of the Allied Control Council 
the same Allies set up a body which was to have supreme authority over 
“ matters affecting Germany as a whole ”, 

The Declaration states, inter alia , that : 

“ The Representative of the Supreme Commands of the United 
Kingdom, the United States of America, the Union of Soviet Socialist 
Republics and the French Republic, hereinafter called the ‘ Allied 
Representatives ’, acting by authority of their respective Governments 
and in the interests of the United Nations, accordingly make the following 
Declaration : 

“ The Governments of the United Kingdom, the United States of 
America and the Union of Soviet Socialist Republics, and the Pro¬ 
visional Government of the French Republic, hereby assume supreme 
authority with respect to Germany, including all the powers possessed 
by the German Government, the High Command and any state, 
municipal, or local government or authority. The assumption for 
the purposes stated above, of the said authority and powers does not 
affect the annexation of Germany.” 

Articles I and II of the Proclamation No. I establishing the Allied 
Control Council run as follows : 

“ I. As announced on 5th June, 1945, supreme authority with respect 
to Germany has been assumed by the Governments of the United States 
of America, the Union of the Soviet Socialist Republics, the Jnited 
Kingdom, and the Provisional Government of the French Republic. 

(*) Italics inserted. 

(*) British Command Paper (1945) Cmd. 6648. 
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A study of Articles II. Ill and IV of the law of 24th October. 1946, ( l ) shows 
that the Chinese War Crimes Law resembles the Australian in that both 
provide Courts acting under their provisions with jurisdiction to try, in 
addition to alleged war crimes proper (i.e., violations of the laws and usages 
of war), what may be termed “ crimes against peace ” (cf. Article II Section 1 
of the Chinese Law) but not such crimes against humanity as do not at the 
same time represent war crimes. Thus, while offences against certain types 
of victims other than Chinese and Australian Nationals may be tried before 
Chinese and Australian Courts respectively (cf. Article VII of the Chinese 
provision and Article 12 of the Australian), offences by enemy nationals 
against enemy nationals definitely cannot be so tried. 

(x) A Yugoslav Law of 25th August. 1945, governs the trial of war 
criminals ami truitors by Yugoslav Courts. Such offences are tried by either 
civil or military courts, according to the provisions of paragraphs 1 and 2 
of Article 14 of the law : 

(I) Criminal acts under this law are tried in the first instance by 
the People’s County Courts, or in the case of military persons, by 
military courts. 

“ (2) In particularly important cases, criminal cases under Article 2 
of this Law are to be tried by the Supreme Courts of the federative 
units, or if the act is of general state significance by the Military Bench 
of the Supreme Federal Court, or otherw ise, by the Supreme Federal 
Court.”( 2 ) 

(xi) Provisions for the trial of war criminals and traitors in Czechoslovakia 
was made by Decree No. 16 of 19th June, 1945, of the President of the 
Czechoslovak Republic, Law No. 22 of 24th January, 1946, of the Provisional 
National Assembly of the Republic, Law No. 245 of 18th December, 1946, 
of the Constituent National Assembly of the Republic, and Decrees Nos. 
33/1945 and 57/1946 of the Slovak National Council. Such trials were to 
be held before specially appointed People's Courts.( 3 ) 

(xii) Trials of alleged war criminals in Greece are held in accordance with 
the Constitutional Act 73 1945 (Government Gazette p. 250), before either 
the Special Court Martial in Athens of mixed military and civilian com¬ 
position or Courts Martial of entirely military composition. 

Under the provisions of the Act, enemy nationals may be tried before 
Greek War Crime Courts for any offence which would be a violation of 
Article 6 of the Charter of the International Military Tribunal. The Greek 
Courts therefore have jurisdiction over crimes against humanity and crimes 
against peace as well as over war crimes. Acts which constitute offences 
against the Greek Penal Code may also be brought before such Courts when 
they have been committed by enemy nationals and were not justified by the 
laws and usages of war. 

(xiii) Apart Irom the British and United States Military Courts and Com¬ 
missions which have been established for the trial of alleged war criminals 
in Germany (for instance at Wuppertal and Hamburg in the British Zone 

(') See Vol. XIV, p. 3-4 and 152-6. 

(’) Certain provisions regarding the jurisdiction of these Courts are set out in Annex I 
to this Vol. pp. 207-9. 

P) For relevant jurisdictional provisions, see pp. 205-7. 


and at Dachau in the United States Zone) several systems of Military Govern¬ 
ment Courts have also been set up, in the various zones, with power to try 
war crimes and other offences. 

Proclamation No. 1 of General Eisenhower , acting as Supreme Commander 
of the Allied Expeditionary Force , provided in Section II : 

“ Supreme legislative, judicial and executive authority and powers 
within the occupied territory are vested in me as Supreme Commander 
of the Allied Forces and a Military Governor, and the Military Govern¬ 
ment is established to exercise these powers under my direction. All 
persons in the occupied territory will obey immediately and without 
question all the enactments and orders of the Military Government. 
Military Government Courts will be established for the punishment of 
offenders. Resistance to the Allied Forces will be ruthlessly stamped 
out. Other serious offences will be dealt with severely.”! 1 ) 

In his Ordinance No. 2, General Eisenhower, again acting as Supreme 
Commander, established Military Government Courts for the parts of 
Germany occupied by the western Allies. He also issued Rules of Procedure 
of Military Government Courts, and, further, Ordinance No. 1 (Crimes 
and Offences). The date of Promulgation of Ordinances Nos. 1 and 2 was 
18th September, 1944. 

In the Declaration regarding the defeat of Germany and the assumption 
of supreme authority with respect to Germany, made in Berlin on 5th June, 
1945,0 however, the four Allied Powers occupying Germany assumed supreme 
authority over Germany. By the establishment of the Allied Control Council 
the same Allies set up a body which was to have supreme authority over 
“ matters affecting Germany as a whole ”. 

The Declaration states, inter alia, that : 

“ The Representative of the Supreme Commands of the United 
Kingdom, the United States of America, the Union of Soviet Socialist 
Republics and the French Republic, hereinafter called the ‘ Allied 
Representatives ’, acting by authority of their respective Governments 
and in the interests of the United Nations, accordingly make the following 
Declaration : 

“ The Governments of the United Kingdom, the United States of 
America and the Union of Soviet Socialist Republics, and the Pro¬ 
visional Government of the French Republic, hereby assume supreme 
authority with respect to Germany, including all the powers possessed 
by the German Government, the High Command and any state, 
municipal, or local government or authority. The assumption for 
the purposes stated above, of the said authority and powers does not 
affect the annexation of Germany.” 

Articles I and II of the Proclamation No. I establishing the Allied 
Control Council run as follows : 

“ I. As announced on 5th June, 1945, supreme authority with respect 
to Germany has been assumed by the Governments of the United States 
of America, the Union of the Soviet Socialist Republics, the United 
Kingdom, and the Provisional Government of the French Republic. 

O Italics inserted. 

(•) British Command Paper (1945) Cmd. 6648. 
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" II. In virtue of ihe supreme authority and powers thus assumed 
by the four Governments, the Control Council has been established and 
'.upreme authority in matters affecting Germany as a whole has been 
conferred upon the Control Council.” 

Article 111 of Proclamation No. 1 of the Control Council provides as 
follows : 

" Any military laws, proclamations, orders, ordinances, notices, 
regulations and directives issued by or under the authority of the 
respective Commanders-in-Chief for their respective Zones of Occupa¬ 
tion are continued in force in their respective Zones of Occupation.” 

Shortly after the Declaration of Berlin, the British, United States, French 
and Russian Zones were brought into being and the jurisdiction of General 
Eisenhower as Supreme Commander over the western occupied territories 
came to an end. 

When, after the Berlin Declaration of 5th June, 1945. General Eisenhower, 
in his capacity of Commander-in-Chief of the American Forces in Europe, 
took over the administration of the American occupation zone, he made a 
proclamation stating, inter alia, that all orders by the Military' Government, 
including proclamations, laws, regulations and notices given by the Supreme 
Commander or on his instructions, remained in force in the American occupa¬ 
tion zone unless repealed or altered by the Commander-in-Chief himself. 
The Military Government Ordinance No. 2 and the Rules of Procedure 
in Military Government Courts are, therefore, the basis of Military Govern¬ 
ment Courts established in the American zone of occupation.(*) 

Similarly, Ordinance No. 4 (Confirmation of Legislation) of the British 
Zone, runs as follow s : 

Whereas on 14th July, 1945. the Commander-in-Chief of the 
British Zone of Control assumed all authority and power theretofore 
possessed and exercised by the Supreme Commander Allied Expeditionary 
Force within the British Zone, NOW IT IS HEREBY ORDERED 
as follows : 

ARTICLE 1 

1. All Military Government Proclamations, Ordinances, Laws. 
Notices, Regulations and other enactments and orders and all 
amendments and modifications thereof issued by or under the 
authority of the Supreme Commander Allied Expeditionary Force 
and effective within the British Zone of Control on 14th July, 1945, 
are hereby confirmed and (subject to the provisions of Article II 
hereof) will continue in force throughout the British Zone until 
repealed or amended by or under the authority of the Commander- 
in-Chief of the British Zone of Control. 

ARTICLE It 

2. All the enactments mentioned in Article I hereof shall where 
the context so required or admits be read and construed as if through¬ 
out the expression ‘ Commander-in-Chief of the British Zone of 
Control ’ were substituted for the expression ‘ Supreme Commander 
Allied Expeditionary Force.’ 


ARTICLE 111 

3. The British Zone of Control is that portion of Germany which is 
occupied by the forces serving under the command of the Commander- 
in-Chief of the British Armed Forces of Occupation in Germany. 
It does not include the British Sector of Berlin.” 

Military Government Courts continued, therefore, to operate in the 
British Zone as under Ordinance No. 2 (with amendments) until 1st January. 
1947, when under Ordinance No. 68 they were replaced by a system of Control 
Commission Courts.( l ) 

A French High Comntand in Germany was created on 15th June. 1945, 
and Ordinance No. 1 of 28th July, 1945, of the French Commander-in-Chief. 
which was thus enacted after the Berlin Declaration and after the emergence 
of the four Allied Zones, maintained in force the two Ordinances of the 
Supreme Allied Commander referred to above. This brief account of the 
legal history of the French Military Government Tribunals is repeated in 
the Preamble to Ordinances Nos. 20 and 36 of the French Commander-in- 
Chief, which make provisions regarding the jurisdiction of French Military 
Government Courts.( 2 ) 

On 20th December, 1945. Law No. 10 ( Punishment oj Persons Guilty of 
War Crimes, Crimes against Peace and against Humanity) of the Allied 
Control Council came into force : its purpose, according to its preamble 
was ’* to give effect to the terms of the Moscow Declaration of 30th October. 
1943, and the London Agreement of 8th August, 1945, and the Charter 
issued pursuant thereto and in order to establish a uniform legal basis in 
Germany for the prosecution of war criminals and other similar offenders, 
other than those dealt with by the International Military Tribunal.” 

Law No. 10 reaffirms the right of the Commander-in-Chief of each Zone 
to establish within his zone tribunals for the punishment, inter alia, of war 
crimes. Article 111 thereof provides that : 

“ 1. Each occupying authority, within its Zone of occupation. 

(a) shall have the right to cause persons within such zone suspected 
of having committed a crime, including those charged with crime by 
one of the United Nations, to be arrested. . . . 

( b ) shall have the right to cause all persons so arrested and charged, 

and not delivered to another authority as herein provided, or released, 
to be brought to trial before an appropriate tribunal. 

2. The Tribunal by which persons charged with offences hereunder 
shall be tried and the rules and procedure thereof shall be determined 
or designated by each Zone Commander for his respective Zone. 
Nothing herein is intended to, or shall impair or limit the jurisdiction 
or power of any court or tribunal now or hereafter established in any 
zone by the Commander thereof, or of the International Military 
Tribunal established by the London Agreement of 8th August. 1945 ... 

The effect of Law No. 10 within the Zones of Germany must now be traced. 
By Article 1 of Ordinance No. 36 of 25th February, 1946, the French Zone 


(*) Vol. Ill, pp. m-114. 


(*) See p. 41. 

P) Vol. Ill, pp. 100-101. 
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Commander has simply bestowed upon the existing Military Government 
Courts in the French Zone jurisdiction over the offences set out in Article II 
of Law No. 10.(‘) 

Ordinance No. 7 of the Military Government of the United States Zone of 
Germany, which became effective on 18th October, 1946, provided, in the 
words of its Article 1, for “ the establishment of Military Tribunals which 
shall have power to try and punish persons charged with offences recognized 
as crimes in Article II of Control Council Law No. 10, including conspiracies 
to commit any such crimes.” Article II (a) of the Ordinance, as will be 
seen presently, referred to Law No. 10 as one of the legal sources from which 
the power to promulgate the Ordinance arose. It is in pursuance of this 
Ordinance that the Military Tribunals were set up to conduct the trials 
commonly referred to as the “ Nuremberg Subsequent Proceedings 

Ordinance No. 68 of the British Zone of 1st January, 1947, set up a new 
system of Control Commission Courts ; Law No. 10 is not directly referred 
to in this Ordinance, but paragraph 3 of the latter includes within the 
criminal offences which Control Commission Courts shall have jurisdiction 
to try : " All offences under any proclamation, law, Ordinance, Notice or 
Order issued by or under the authority of the Allied Control Council for 
Germany in force in the British Zone.” 

(xiv) The legal basis of these Courts set up in Germany having been 
described, it remains to describe their jurisdiction. 


( l ) Vol. Ill, p. 101. 

(*) Vol. Ill, p. 114, and see Vol. VI, pp. 26-33 for a further examination of the legal 
basis of Law No. 10 and Ordinance No. 7, taken from the Judgment delivered in the 
Justice Trial. Compare Vol. IX, pp. 16-17, Vol. X, pp. 130-31 and Vol. XII, pp. 59-62. 
Contrast Vol. VI, p. 74. 

A hitherto unquoted passage from Judge Musmanno’s judgment in the Milch Trial 
describes the legal basis of Law No. 10, as well as touching upon the plea that the law 
represented ex post facto legislation. (See also pp. 166-70) : 

“ It is sufficient for this Tribunal to cite Control Council Law No. 10 as authority 
for its action in this case. Since, however, the Control Council came into being after 
the ending of the War. and since the laws which it published necessarily also followed 
the termination of hostilities, it has been argued by Defence Counsel that it does not 
comport with justice and reason that a defendant should be condemned for an act which, 
prior to its commission, was not accepted in international law as a crime. From the 
day of surrender Germany has been without a government of its own, and as the Allied 
powers are exercising quasi-sovereign jurisdiction in practically all phases of German 
relations, both internal and external, the very circumstances of Germany’s present 
political situation not only justifies but demands that the Control Council establish 
government in its three fundamental phases, namely, the judiciary, the executive and the 
legislative. Otherwise chaos would fling Germany into even a more precipitous abyss 
than the one into which she has fallen, and the supreme and perhaps irreparable disaster, 
arrested by Allied intervention, would be upon her. 

“ Yet it can be argued and it has been argued that despite the imperative need of an 
occupational force with its almost unlimited jurisdiction, such an occupying force 
simply represents the authority of victor over vanquished. In the discharge of its duties 
under the law which created it, this Tribunal is not called upon to answer the arguments 
just indicated, but a respect for the opinion of mankind invites a listing of the reasons 
which establishes the justice of the procedure here invoked and the reasons which must 
invest its judgment with the solemnity and solidity of accepted international law. 

“ In the first place, it is not Control Council Law No. 10 which makes abuse of civilian 
populations an international crime, nor even the decision of the International Military 
Tribunal, which in turn derived its power from the London Charter which had as its 
antecedent the Moscow Declaration of 1943. International Law is not a body of codes 
and statutes, but the gradual expression, case by case, of the moral judgments of the 
civilised world, and no International Law textbook of the last century ever sanctioned 
the deportation of a civilian population for labor.” 


The jurisdiction of the Military Government Courts set up bv General 
Eisenhower as Supreme Commander was defined in Article II of Ordinance 
No. 2 as follows : 

“ 1. Military Government Courts shall have jurisdiction over all 
persons in the occupied territory except persons other than civilians 
who are subject to military, naval or air force law and are serving 
under the command of the Supreme Commander, Allied Expeditionary 
Force, or any other Commander of any forces of the United Nations. 

2. Military Government Courts shall have jurisdiction over : 

(a) All offences against the laws and usages of war. 

(b) All offences under any proclamation, law, ordinance, notice or 
order issued by or under the authority of the Military Government 
or of the Allied Forces. 

(c) All offences under the laws of the occupied territory or of any 
part thereof.” 

As has been seen, these Courts continued to exist in the British Zone, 
from the time when the latter came into existence until the setting up of the 
Control Commission Courts, under Ordinance No. 68 of the British Zone. 
Paragraph 2 of Ordinance No. 68 makes the same provision as Article II, 
paragraph l of the Supreme Commander’s No. 2, with the substitution of 
“ Control Commission Courts ” for “ Military Government Courts ”, of 
“ British Zone ” for ” occupied territory ”, and of “ Commander-in- 
Chief ” for “ Supreme Commander, Allied Expeditionary Force ”. For 
purposes of greater clarity, commas have been placed at the beginning and 
end of the phrase ” other than civilians ”, 

Paragraph 3 of Ordinance No. 68 makes a provision, which is similar to 
that of paragraph 2 of Article II of Ordinance No. 2, while paragraph 4 ol 
Ordinance No. 68 adds a provision relating to civil jurisdiction.! 1 ) 

Articles 1 and 2 of Ordinance No. 20 of the French High Command in 
Germany provide that : 

“ Article 1. 

Military Government Tribunals are competent to try all war crimes 
defined by international agreements in force between the occupying 
Powers whenever the authors of such war crimes, committed after the 
1st September, 1939, are of enemy nationality or are agents, other than 
Frenchmen, in the service of the enemy, and whenever such crimes 
have been committed outside of France or territories which were under 
the authority of France at the time when the crimes were committed.” 

“ Article 2. 

These crimes are punishable by all the penalties which such Tribunals 
are empowered to pronounce, including the death penalty. 

Article 1 of Ordinance No. 36 lays down that : 

“ Military Government Tribunals in the French Zone of Occupation 
in Germany are competent, in virtue of Law No. 10 of the Allied Control 


0) No use has, however, been made of the jurisdiction of Control Commission Courts 
to try offences against the laws and usages of war. 
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Council concerning the punishment of persons responsible for war 
crimes, crimes against peace and crimes against humanity, to try the 
crimes set out in that law.”! 1 ) 

The provisions of Law No. 10 which are important in this connection are 
those contained in Article II. of which paragraphs 1 and 2 run as follows : 

“1. Each of the following acts is recognised as a crime : 

(a) Crimes against Peace. Initiation of invasions of other countries 
and wars of aggression in violation of international laws and treaties, 
including but not limited to planning, preparation, initiation or waging 
a war of aggression, or a war of violation of international treaties, 
agreements or assurances, or participation in a common plan or 
conspiracy for the accomplishment of any of the foregoing. 

(ft) War Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or customs of war, including but 
not limited to, murder, ill-treatment or deportation to slave labour 
or for any other purpose, of civilian population from occupied territory, 
murder or ill-treatment of prisoners of war or persons on the seas, 
killing of hostages, plunder of public or private property, wanton 
destruction of cities, towns or villages, or devastation not justified 
by military necessity. 

(f) Crimes against Humanity. Atrocities and offences, including 
but not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed 
against any civilian population, or persecutions on political, racial or 
religious grounds whether or not in violation of the domestic laws 
of the country where perpetrated. 

(d) Membership in categories of a criminal group or organisation 
declared criminal by the International Military Tribunal. 

" 2. Any person w ithout regard to nationality or the capacity in 
which he acted, is deemed to have committed a crime as defined in 
paragraph 1 of this Article, if he was {a) a principal or (ft) was an accessory 
to the commission of any such crime or ordered or abetted the same or 
(e) took a consenting part therein or (d) was connected with plans or 
enterprises involving its commission or (e) was a member of any 
organisation or group connected with the commission of any such 
crime or (/) with reference to paragraph 1 (a), if he held a high political, 
civil or military (including General Staff) position in Germany or in 
one of its Allies, co-belligerents or satellites or held high position in 
financial, industrial or economic life of any such country.” 

In the United States Zone of Germany, Military Government Courts 
continued to operate under Ordinance No. 2 of the Supreme Commander 
alter establishment of the four allied Zones, but were later supplemented 
by the setting up of Military Tribunals under Ordinance No. 7 of the 
Military Government of the United States Zone, which enactment became 
effective on 18th October, 1946. 


t 1 ) Vol. in, pp. 101 - 102 . 
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Articles I and II (a) in full of Ordinance No. 7 provide that : 

“ Article /. The purpose of this Ordinance is to provide for the 
establishment of military tribunals which shall have power to try and 
punish persons charged with offences recognised as crimes in Article 11 
of Control Council Law No. 10, including conspiracies to commit any 
such crimes. Nothing herein shall prejudice the jurisdiction or the 
powers of other courts established or which may be established for the 
trial of any such offences. 

“ Article II. (a) Pursuant to the powers of the Military Governor 
for the United States Zone of Occupation within Germany and further 
pursuant to the powers conferred upon the Zone Commander by Control 
Council Law No. 10 and Articles 10 and 11 of the Charter of the Inter¬ 
national Military Tribunal annexed to the London Agreement of 
8th August, 1945, certain tribunals to be known as ‘ Military Tribunals' 
shall be established hereunder.”! 1 ) 

Article II of Control Council Law No. 10, which is referred to in Article I 
of Ordinance No. 7 has already been quoted.( 2 ) 

(xv) Under the doctrine of the Universality of Jurisdiction over war 
crimes,( 3 ) international law takes account of the crime itself rather than 
(a) the nationality of the victim (provided that he can be regarded as an 
Allied national or treated as such),( 4 ) or (ft) the nationality of the accused 
(provided that he can be regarded as having identified himself with the 
enemy), or (c) the place of the offence. 

(a) There have been numerous reports in this series of trials by the Court' 
of one ally of offences committed against the nationals of another ally or of 
persons treated as Allied nationals, and in many trials no victims were 
involved of the nationality of the State conducting the trial.( 5 ) It may be 
added that, in a trial at Maymyo, 18th July-lst August, 1947,( s ) two Japanese 
accused, Yoshimasa Nishizama and Sadeharo Haratake were found guilty 
by a British Military Court of offences committed against Chinese and 
Indian inhabitants of territory occupied by Japan. 

In the trial of Chogo Hashinoto by a United States Military Commission. 
Yokohama, Japan. 12th-17th February. I947,(«) a Japanese accused was 
found guilty of ill-treatment of certain prisoners of war, all of whom were 
Canadian. Again, in a case held before a United States General Military 
Government Court in Dachau, 12th-14th August, 1947, Anton Stinglwagner 
and Max LengfelderC) were found guilty of participating in the killing of 
Polish and Czech inmates in Dachau Concentration Camp. This is only 
one example of many trials by United States Military Government Courts 
in which concentration camp victims of offences proved were shown to 
have been nationals of European allied countries. 


IM Vol. Ill, pp. 115-116. 

(*) See p. 42. Regarding Article 10 of the Charter of the International Military 
Tribunal, to which specific reference is made in Article II ot Ordnance No. 7, and implicit 
reference in Article II, ltd) of Law No. 10, see pp. 17-18. 

(’) See pp. 26-27. 

(*) See Vol. XIII, pp. 127-9. 

I s ) See for example Vol. 1, pp. 42. 47, 52—53, 102-103 and 106 ; Vol. II, pp. 4 and 8 , 
Vol. IV, p. 113 ; Vol. VU, p. 76 : and Vol. XI. pp. 10. 81 and 84. 

(*) Not previously treated in this series. 
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A considerable number of Australian war crime trials have concerned 
offences in which the victims have been w holly Chinese or Indian. Under 
Sections 7 and 12 of the Australian War Crimes Act, 1945, the Australian 
Military Courts have jurisdiction in all cases where the victim has been 
either resident in Australia or a British or an Allied subject.! 1 ) Article 1 of 
the Norwegian Law of 13th December, 1946, provides not only against 
acts contrary to Norwegian interests but also against acts committed abroad 
to the prejudice of Allied legal interests or to interests which, as laid down 
by Royal proclamation, are deemed to be equivalent thereto.! 2 ) The 
Chinese war crimes law provided that offences committed against Allied 
nations or their nationals or against aliens under the protection of the 
Chinese Government were also within the jurisdiction of Chinese courts.! 3 ) 

In the trial of Josef Remmele at Dachau, Germany. 9th—15th September. 
1947, before a General Military Government Court,( 4 ) it was alleged that 
two • iolations of the laws and usages of war were committed prior to the 
date the United States entered the war against Germany (11th December, 
1941). the victims being Czechoslovak and Russian nationals. In finding 
the aceused guilty on these charges the Court seems to have accepted the 
principle that, while the existence of a state of war is a necessary condition 
precedent to the existence of a “ war crime ”, it is not a sine qua non of the 
jurisdiction of an independent state to try and to punish an offence against 
the laws and customs of war. The fact that the accused may have committed 
the offence prior to the entry of the United States into war with Germany 
did not bar the United States from jurisdiction to try and to punish the 
accused lor the offences charged. The Confirming Authority approved the 
finding of guilty as to the offence against the Soviet nationals. The same 
attitude has been taken to the same question in several other trials before 
United States Military Government Courts. 

A Slate may of course limit the jurisdiction of its war crime Courts so as 
not to take lull benefit of the principle of the universality of jurisdiction. 
Article 1 ol the I tench Ordinance of 28lh August, 1944. makes detailed 
provisions regarding the possible victims of war crimes which may be tried 
before French Military Tribunals.! 3 ) In accordance with this provision, 
in many war crime trials before French Military Tribunals, punishment 
has been meted out for offences against Russian. Polish and Italian prisoners 
of war or civilian deportees committed on French territory, but, under Article 1 
or the Ordinance offences committed against non-French Allied nationals 
outside France or “ territories under the authority of France ” would in 
general (but with certain exceptions as stated) fall outside the jurisdiction 
of French Military Tribunals. The fact that one of the accused found 
guilty in the Wagner Trial before a French Military Tribunal at Strasbourg 
made a successful appeal on these grounds has been noted.! 6 ) On the other 
hand Albert Wagner was found guilty of an offence committed in Germany 


0) See Vol. V, pp. 97-98. 

<*) See Vol. Ill, pp. 83 and 84. 

(’) Sec Vol. XIV, pp. 156 7. 

(*) Not previously referred to in these Reports. 
<‘) See p. 31. 

<•) Sec p. 33. 
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by a French Military Government Court although the victim was a Russian 
national, since the Court’s jurisdiction was framed more widely than that of 
French Military Tribunals for the trial of war criminals.! 1 ) 

(b) While the nationality of the accused in war crime trials has usually been 
that of the country which is the enemy when looked at from the point of 
view of the nation conducting the trial,! 2 ) this has not been invariably the 
case. The jurisdiction of war crime courts has on suitable occasions, been 
interpreted so as to include within its scope not only enemy nationals but 
also neutral and even Allied nationals who had in some way identified 
themselves with the policies of the enemy authorities. 

Thus, six of the accused in the Belsen Trial who were found guilty were 
Poles, that is to say nationals of a country allied to the United Kingdom, 
before one of whose Military Courts the trial was held. Their Counsel had 
claimed that the offences which they were alleged to have committed against 
Poles and other nationals could not amount to war crimes. By finding 
them guilty, however, the Court approved the argument of the Prosecution 
that if the Polish accused, whether to save themselves from being beaten or 
from whatever motive, accepted positions of responsibility in the camp under 
the S.S. and beat and ill-treated prisoners, acting on behalf of the S.S., 
they had identified themselves with the Germans, and were as guilty as the 
S.S. themselvcs.(‘) 

It will be recalled! 3 ) that the first paragraph of Article 1 of the French 
Ordinance of 28th August, 1944, provides that “ Enemy nationals or agents 
of other than French nationality who are serving the enemy administration or 
interests ”( G ) and who commit certain offences, shall be punishable by 
French Military Tribunals. 

Thus a national of Luxembourg, an Allied country, was found guilty ol 
war crimes by a French Military Tribunal at Lyon on 23rd November, 1945.( 7 ) 
The accused, a Lucien Fromes, joined the ranks ot the Gestapo as a Haupt- 
sturmluhrer and was tried for murder, pillage and wanton destruction of 
property committed on French territory. Found guilty on all counts, he 
was condemned to death. 

Again, the Military Tribunal in Paris on 25th April, 1947, at least assumed 
jurisdiction over Lendines Monte, a national of a non-belligerent country, 
Spain. He was tried on two different counts : for “ violations against the 
external security of the State ”, and tor “ murder and ill-treatment . In 
both cases the place of the alleged crimes was in Germany, where the 
defendant was interned in concentration camps from 1940-1945 after having 
been found in France as a Spanish Republican refugee. On the first count 
he was charged with having “ maintained relations during the war with 

(')See Vol. Xlll, p. 119. 

(») Most of the trials reported in these volumes have in fact involved German or Japanese 
accused. The trials selected for reporting have been chosen for their legal interest and it 
should be noted that a number of records of trials of Italian accused were also avatlable 
to the United Nations War Crimes Commission. 

p) Compare also interesting Chinese provisions regarding the nationality of the 
accused : see Vol. XIV, p. 155. 

<*) Vol. n, p. 150. 

P) See p. 31. 

(•) Italics inserted. 

(’) Trial not previously treated in this series. 
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subjects and agents of an enemy country acting against the security of the 
French state, and on the second count with having physically ill-treated 
French. Belgian and Spanish inmates in the camps and with having killed a 
Spaniard. The defendant was acquitted on the first count and on the second 
ihe Court ordered additional investigations. The essence of the second 
charge was that, as an inmate in German concentration camps, he allied 
himself with the German authorities and ill-treated other inmates in the 
same way as did the authorities themselves. 

In a third French trial, that of Albert Raskin, held before the Permanent 
Military Tribunal at Lyon (Judgment delivered on 16th January, 1947) the 
accused was a Belgian compulsorily enrolled ( enrole tie force ) in the German 
army. Fie was found guilty of conspiracy ( association de »ialfaitews)( l ). 

In the trial of Joaquin Espinosa by a United States General Military 
Government Court in German). 9th-12th May, 1947('-), a Spanish national 
was found guilty of violations of the laws and usages of war in that, as an 
inmate of the Gusen Concentration Camps, sub-camps of Mauthausen, he 
did ” w rongfully encourage, aid. abet and participated in” the ill-treatment 
of other inmates. The findings and sentence of three years' imprisonment 
was confirmed. 

In the trial of Gustav Alfred Jepson (a Danish National) and two German 
accused, by a British Military Court in Luneburg, 13th—23rd August, 1946, 
ihe Prosecutor began his opening address with the following words : 

“ May it please the court, a War Crime, under the terms of the Royal 
Warrant embodying the Regulations for the trial of War Criminals, 
means a violation of the laws and usages of war committed during any 
war in which His Majesty has been or may be engaged any time since 
the 2nd September, 1939. 

1 read out that definition because of the unusual feature in this 
case presented by the presence of a Danish national amongst the accused. 
It is superfluous tor me to say that he has been extradited to stand his 
trial with, or course, the consent of the Danish Government. In 
practice in this Zone a War Crime has come to mean any violation of 
the usages of war committed either by the Germans or by any person 
in German employ in which the victims were British or Allied nationals." 

The Danish accused was found guilty of ill-treatment and killings of 
" Allied nationals, internees of concentration camps, during a train journey”, 
and sentenced to imprisonment for life. His sentence was confirmed.! 3 ) 

Again in the Ravensbruck Trial (Trial of Johann Schwarzhuber and 
15 others before a British Military Court at Hamburg, 5th December, 1946 
to 3rd February, 1947),(‘) one of the accused who was found guilty was of 
Sw iss nationality, and in the Mauthausen Concentration Camp Trial (the Trial 

1 ' fhese three French trials have not pres iously been referred to in this series. Regarding 
the third trial, see also p. 91. Although the accused was forcibly enrolled into the German 
army , the actual offence for which he was condemned was that of having voluntarily parti¬ 
cipated in an undertaking arrived at for the purpose of preparing or committing crimes 
against persons or property. 

(") Not previously treated in these Reports. 

I s ) See also pp. 20 and 172. 

t'l Not previously dealt with in these Reports. 


of Altfuldisch and Others),( l ) also, certain of those sentenced were Allied 
nationals. Among the accused found guilty of violation of the laws and 
usages of war in the Flossenburg Trial (Trial of Friedrich Becker and Others 
by a United States Military Government Court, 14th May, 1946—22nd 
January, 1947 at Dachau),! 2 ) were a Netherlands National and a V ugoslav 
National. 

(c) In the trial of Tanaka Hisakasu and others,! 3 ) a United States Military 
Commission overruled a plea to the jurisdiction of the Commission based 
on the fact that the offence took place in Hong Kong, a British Crown Colony 
Similarly the offences punished in the trial of Lieutenant-General Shigeru 
Sawada and three others by a United States Military Commission at Shanghai, 
were committed on Chinese territorv( 4 ) as those punished in the Almelo Trial 
by a British Military Court were committed in the Netherlands.! 4 ) In the 
trial of Erich Wippermann and in the trial of Hans Heitkamp by a United 
States Military Government Court at Dachau 16th-23rd May, 1947 and 
7-8 August, 1947 respectively! 6 ) the defence unsuccessfully objected to the 
jurisdiction of the Courts on the ground that the offences had been committed 
on territory which at the time of the trial was respectively in the British 
and French Zones of Occupation in Germany. After a trial by a United 
States Military Government Court at Dachau, 26-27th August. 1946,( 6 ) 
Franz Umstatter was found guilty of an offence against a prisoner of w r ar, 
the charge not specifying the place of the alleged crime. It may be added 
that, among others, the Netherlands legislation provides jurisdiction over 
wax crimes committed on non-Netherlands territory.! 7 ) 

(xvi) The Judgment delivered in the Hostages Trial pointed out that “Some 
war crimes, such as spying, are not common law crimes at all ; they being 
pure war crimes punishable as such during the war and, in this particular 
case, only if the offender is captured before he rejoins his army. But some 
other crimes, such as mass murder, are punishable during and after the 
war.”( 8 ) 

It would be possible to analyse offences against international criminal 
law into the following two categories : 

(a) Those which correspond roughly to offences prescribed by system^ 
of municipal law in general. 

( b ) Those which do not so correspond. 

O See Vol. XI, p. 15. According to an explanatory memorandum of the Norwegian 
Ministry of Justice, the Norwegian Law of 13th December “ applies to foreigners regardless 
of nationality, who have voluntarily entered the country [Norway] in order to work in 
German public or private enterprises. Foreign slave labourers and Allied prisoners ot 
war or internees naturally do not come under the Decree.” (Vol. III. pp. 83-4). 

' (-) Not previously dealt with in these Reports. 

O See Vol. V, p. 66. 

<*) See Vol. V, p. 9. 

( i ) See Vol. I, p. 42. 

(i) Not previously treated in these volumes. 

<’) See Vol. XI, p. 97. . . 

It may be added here that jurisdiction over war criminals does not appear even to depend 
upon the state whose courts conduct the trial having actual custody of the accused, since 
certain French war crime Tribunals, for instance, have declared persons guilty in their 
absence. Thus the Tribunal acting in the Trial of ex-Gauleiter 1 Vagner sentenced the 
accused Huber to death in his absence. (See Vol. ill, pp. 42 and 98-9). A United States 
Military Government Court may also proceed in the absence of an accused. (Vol. 111. 
p. 117). The Nuremberg International Military Tribunal sentenced to death the accused 
Borman in his absence. 

(») Vol. VIII, p. 54. Compare p. 25 of the present volume. 


(88378) 
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An example of the second is breach of armistice. In general, however, 
development of war crimes law has been in the direction of extending to 
allied victims, and in certain circumstances even to ex-enemy victims, the 
protection of laws analogous to those which would have protected them under 
systems of municipal law in peace time. One indication that war crime 
jurisdiction is largely the applying of a missing link in the jurisdiction over 
criminal offences is the fact that no direct physical (as distinct from temporal) 
connection with operations of war need be shown. The term " war crimes " 
has been interpreted so as to include within its scope many offences by an 
enemy against Allied nationals committed during war time on enemy soil 
or occupied territory, with no direct connection with the war. Thus, for 
instance, war crimes have been found to include offences committed against 
allied civilians in concentration camps, in civilian hospitals, and in the streets 
of towns. Nor need it be shown that the accused was a member of the 
enemy’s armed forces.( l ) Another indication of the same kind is the 
development of the law relating to crimes against humanity, whereby some 
protection under international law is extended to ex-enemy nationals.( 2 ) 


( J ) Sec p. 59. 

(’) Sec pp. 134-8. 


IV 

THE PARTIES TO CRIMES 


A. RULES RELATING TO COMPLICITY 

(i) The possible range of persons who may be held guilty of war crimes or 
crimes against humanity(‘) is not limited to th' se who physically performed 
the illegal deed. Many others have been held to be sufficiently connected 
with an offence to be held criminally liable and here the generally established 
rules relating to complicity have proved a useful guide to the courts. 

(ii) The British practice has been to charge an accused with being “ con¬ 
cerned in ” the committing of a specific war crime and the English law- 
relating to principals and accessories has often been set out, by Judge 
Advocates as well as counsel, as providing analogies on which the Court 
might act. 

Thus in the trial of Franz Schonfeld and nine others by a British Military 
Court, Essen, 11th—26th June, 1946, the Judge Advocate went to some pains 
to expound the law concerning parties to an offence in relation to a charge 
of being “ concerned in ” a killing, departing incidentally from the analogy 
of English law by exempting from liability all persons who. under that law, 
would be regarded as accessories after the fact, persons whose activities 
related to the time after the commission of the offence : “ Conduct on the 
part of an accused subsequent to the death, while it may throw light on the 
nature of the killing and the reason for it, that is to say whether it was 
justifiable or a crime, cannot by itself be regarded as constituting the offence 
of ‘ being concerned in the killing ’, or any degree thereof ”. 

The Judge Advocate proceeded as follows : 

** An Accessory before the Fact to Felony is one who, though absent 
at the time of the felony committed, doth yet procure, counsel, command 
or abet another to commit a felony. 

“ If the party is actually or constructively present when the felony is 
committed, he is an aider and abettor. It is essential, to constitute 
the offence of accessory, that the party should be absent at the time the 
offence is committed. A tacit acquiescence, or words which amount 
to a bare permission will not be sufficient to constitute this offence. 

“ If the accessory orders or advises one crime and the principal 
intentionally commits another ; that is to say that the principal offender 
is ordered to bum a house and instead commits a larceny, a theft, the 
accessory before the fact will not be answerable in law for the theft. 
If, however, the principal commits the offence of murder upon A—and 
you may think that this is important—when he has been ordered to 
commit it upon B, and he does that by mistake, the accessory will be 
liable in respect of the murder upon A. 

0) The relevant aspects of crimes against peace and membership of criminal organisations 
are dealt with separately on p. 58. 
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“ The accessory is, however, liable for all that ensues upon the 
execution of the unlawful act commanded ; that is to say if A commands 
B to beat C, and B beats C so that he dies, A is accessory to the murder 
of C. There must be some active proceeding on the part of the accessory, 
that is, he must procure, incite or in some other way encourage the act 
done by the principal. 

“ A principal in the first degree, of whom you have already heard 
mentioned in this case, is one who is the actor, or actual perpetrator 
of the fact. It is not necessary that he should be actually present when 
the offence is consummated, nor, if he is present, is it necessary that the 
act should be perpetrated with his own hands. If the agent, that is the 
perpetrator, is aware of the nature of his act—even if the employer is 
absent—he is a principal in the first degree. If the employer is present, 
the agent, that is the person who commits the act, is liable as a principal 
in the second degree. 

“Those who are present at the commission of an offence, and aid 
and abet its commission, are principals in the second degree. 

“ The presence of a person at the scene of the crime may be actual 
in the sense that he is there, or it may be constructive. It is not necessary 
that the party should be actually present, an eye-witness or ear-witness 
of the transaction ; he is, in construction of law, present, aiding and 
abetting if, with the intention of giving assistance, he is near enough to 
afford it should occasion arise. Thus, if he is outside the house, 
watching, to prevent a surprise, or the like, whilst his companions are 
in the house committing a felony, such a constructive presence is 
sufficient to make him a principal in the second degree . . . but he must 
be near enough to give assistance. There must also be a participation 
in the act ; for even if a man is present whilst a felony is committed, 
if he takes no pa r t in it and does not act in concert with those who 
commit it, he will not be a principal in the second degree, merely because 
he did not endeavour to prevent the felony. It is not necessary, how¬ 
ever, to prove that the party actually aided in the commission of the 
offence ; if he watched for his companions in order to prevent surprise, 
or remained at a convenient distance in order to favour their escape, 
if necessary, or was in such a situation as to be able readily to come to 
their assistance, the knowledge of which was calculated to give additional 
confidence to his companions, he was, in contemplation of law, present 
aiding and abetting.”(‘) 

In the trial of Karl Adam Golkel and thirteen others by a British Military 
Court, Wuppertal, Germany, 15th-21st May, 1946, the Judge Advocate, 
speaking in his summing up of the words “ concerned in the killin g ” of 
prisoners of war (which was the offence alleged) made the following 
comment : 

It is for the members of the Court to decide what participation is 
fairly within the meaning of those words. But it is quite clear that those 
words do not mean that a man actually had to be present at the site of 
the shooting ; a man would be concerned in the shooting if he was 


C) Vol. XI, pp. 69-70. For an example of a citation by Counsel of the rules of English 
law on complicity, see Vol. XI, p. 75. 


50 miles away if he had ordered it and had taken the executive steps to 
set the shooting in motion. You must consider not only physical acts 
done at the scene of the shooting, but whether a particular accused 
ordered it or took any part in organising it, even if he was not present 
at the wood.’X 1 ) 

Similar advice was offered by the Judge Advocate acting in the trial of 
Werner Rohde and eight others by a British Military Court, Wuppertal. 
Germany, 29th May-lst June, 1946. Regarding the meaning of the term 
“ concerned in the killing ”, contained in the charge, the Judge Advocate 
explained that to be concerned in a killing it was not necessary that a person 
should actually have been present. None of the accused was actually- 
charged with killing any of the women concerned. If two or more men 
set out on a murder and one stood half a mile away from where the actual 
murder was committed, perhaps to keep guard, although he was not actually 
present when the murder was done, if he was taking part with the other 
man with the knowledge that that other man was going to put the killing into 
effect then he was just as guilty as the person who fired the shot or delivered 
the blow.(*) 

The application of these rules relating to complicity may be seen if 
a study is made of persons found guilty by British war crimes courts in the 
light of the actual degree of connection between themselves and the crime 
proved, and the last two mentioned trials are of legal interest in that they 
do illustrate the various courses of action which have been held to make an 
accused guilty of the war crime of being “concerned in the killing “ of 
prisoners of war.( s ) It will be noted that in the former certain of those 
found guilty of being concerned in the killing of certain Allied victims had 
driven them to the wood where they were shot or kept watch during the 
execution ; while in the latter trial one accused, a first-aid N.C.O. at 
Natzweiler, admitted that he obeyed an order to bring the lethal drug and 
that he heard, in conversations between the doctors and other officers in the 
camp, references to “ the four women spies,” “ we cannot escape the order ” 
and “ execution ” ; he received a sentence of four years’ imprisonment. 
A second accused received a five years' sentence apparently for complicity 
as what would be called in English law an accessory after the fact : he was 
a prisoner whose task was to work the oven of the crematorium in which 
the bodies of the victims were burnt. He admitted that he lit the oven on 
the occasion but without knowing that there was anything unusual in the 
circumstances. No one claimed that he took part in the actual killing. 

An example in the British courts of liability both for instigation and tor 
inaction while under a duty to act is provided by the Essen Lynching Case. 
Here a German private and a German captain were held guilty of being 
concerned in the killing of three British prisoners of war, the former having 
refrained from interfering with a crowd which murdered the prisoners, 
although entrusted with their custody, the latter having ordered the escort 
not to interfere in any way with the crowd if they should molest the prisoners. 
It was confirmed by some German witnesses, though not admitted by the 


0) Vol. V, p. 53. 

(*) Compare certain advice by the Judge Advocate acting in the Sialag Luft Trial. See 
Vol. XI, pp. 43-4 and 46. 

(*) See Vol. V, pp. 45-47 and 54-55. 
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“ The accessory is, however, liable for all that ensues upon the 
execution of the unlawful act commanded ; that is to say if A commands 
B to beat C, and B beats C so that he dies, A is accessory to the murder 
of C. There must be some active proceeding on the part of the accessory, 
that is, he must procure, incite or in some other way encourage the act 
done by the principal. 

“ A principal in the first degree, of whom you have already heard 
mentioned in this case, is one who is the actor, or actual perpetrator 
of the fact. It is not necessary that he should be actually present when 
the offence is consummated, nor, if he is present, is it necessary that the 
act should be perpetrated with his own hands. If the agent, that is the 
perpetrator, is aware of the nature of his act—even if the employer is 
absent—he is a principal in the first degree. If the employer is present, 
the agent, that is the person who commits the act, is liable as a principal 
in the second degree. 

“ Those who are present at the commission of an offence, and aid 
and abet its commission, are principals in the second degree. 

“ The presence of a person at the scene of the crime may be actual 
in the sense that he is there, or it may be constructive. It is not necessary 
that the party should be actually present, an eye-witness or ear-witness 
of the transaction ; he is, in construction of law, present, aiding and 
abetting if, with the intention of giving assistance, he is near enough to 
afford it should occasion arise. Thus, if he is outside the house, 
watching, to prevent a surprise, or the like, whilst his companions are 
in the house committing a felony, such a constructive presence is 
sufficient to make him a principal in the second degree . . . but he must 
be near enough to give assistance. There must also be a participation 
in the act ; for even if a man is present whilst a felony is committed, 
if he takes no part in it and does not act in concert with those who 
commit it, he will not be a principal in the second degree, merely because 
he did not endeavour to prevent the felony. It is not necessary, how¬ 
ever, to prove that the party actually aided in the commission of the 
offence ; if he watched for his companions in order to prevent surprise, 
or remained at a convenient distance in order to favour their escape, 
if necessary, or was in such a situation as to be able readily to come to 
their assistance, the knowledge of which was calculated to give additional 
confidence to his companions, he was, in contemplation of law, present 
aiding and abetting."(*) 

In the trial of Karl Adam Golkel and thirteen others by a British Military 
Court, Wuppertal, Germany, 15th-21st May, 1946, the Judge Advocate, 
speaking in his summing up of the words “ concerned in the killing ” of 
prisoners of war (which was the offence alleged) made the following 
comment : 

"It is for the members of the Court to decide what participation is 
fairly within the meaning of those words. But it is quite clear that those 
words do not mean that a man actually had to be present at the site of 
the shooting ; a man would be concerned in the shooting if he was 


(*) Vol. XI, pp. 69-70. For an example of a citation by Counsel of the rules of English 
law on complicity, see Vol. XI, p. 75. 


50 miles away if he had ordered it and had taken the executive steps to 
set the shooting in motion. You must consider not only physical acts 
done at the scene of the shooting, but whether a particular accused 
ordered it or took any part in organising it, even if he was not present 

at the wood.’X 1 ) 

Similar advice was offered by the Judge Advocate acting in the trial of 
Werner Rohde and eight others by a British Military Court, Wuppertal, 
Germany, 29th May-1 st June, 1946. Regarding the meaning of the term 
“ concerned in the killing ”, contained in the charge, the Judge Advocate 
explained that to be concerned in a killing it was not necessary that a person 
should actually have been present. None of the accused was actually 
charged with killing any of the women concerned. If two or more men 
set out on a murder and one stood half a mile away from where the actual 
murder was committed, perhaps to keep guard, although he was not actually 
present when the murder was done, if he was taking part with the other 
man with the knowledge that that other man was going to put the killing into 
effect then he was just as guilty as the person who fired the shot or delivered 
the blow.(*) 

The application of these rules relating to complicity may be seen if 
a study is made of persons found guilty by British war crimes courts in the 
light of the actual degree of connection between themselves and the crime 
proved, and the last two mentioned trials are of legal interest in that they 
do illustrate the various courses of action which have been held to make an 
accused guilty of the war crime of being " concerned in the killing ” of 
prisoners of war.( 3 ) It will be noted that in the former certain of those 
found guilty of being concerned in the killing of certain Allied victims had 
driven them to the wood where they were shot or kept watch during the 
execution ; while in the latter trial one accused, a first-aid N.C.O. at 
Natzweiler, admitted that he obeyed an order to bring the lethal drug and 
that he heard, in conversations between the doctors and other officers in the 
camp, references to “ the four women spies,” ” we cannot escape the order 
and “execution” ; he received a sentence of four years' imprisonment. 
A second accused received a five years’ sentence apparently for complicity 
as what would be called in English law an accessory after the fact ; he was 
a prisoner whose task was to work the oven of the crematorium in which 
the bodies of the victims were burnt. He admitted that he lit the oven on 
the occasion but without knowing that there was anything unusual in the 
circumstances. No one claimed that he took part in the actual killing. 

An example in the British courts of liability both for instigation and for 
inaction while under a duty to act is provided by the Essen Lynching Case. 
Here a German private and a German captain were held guilty of being 
concerned in the killing of three British prisoners of war, the former having 
refrained from interfering with a crowd which murdered the prisoners, 
although entrusted with their custody, the latter having ordered the escort 
not to interfere in any way with the crowd if they should molest the prisoners. 
It was confirmed by some German witnesses, though not admitted by the 


0) Vol. V, p. 53. 

(*) Compare certain advice by the Judge Advocate acting in the Suilag Luft Trial. See 
Vol. XI, pp. 43-4 and 46. 

(*) See Vol. V, pp. 45-47 and 54-55. 











52 


THE PARTIES TO CRIMES 


THE PARTIES TO CRIMES 


53 


captain, that he made remarks to the effect that the airmen ought to be shot 
or that they would he shot('). In the Zyklon B Trial, two accused were 
condemned to death for arranging for the supply of (not supplying) lethal 
eas to concentration campN, knowing that it was to be used for the illegal 
killing of inmates there.(-) 

(lii) The United States Military Tribunals operating in Nuremberg have 
acted under the very broad terms of Article II. 2 of Law No. 10 of the Control 
Council : 

“ Any person without regard to nationality or the capacity in which 
he acted, is deemed to have committed a crime as defined in paragraph 1 
of this Article, it he was (a) a principal or ( b ) was an accessory to the 
commission of any such crime or ordered or abetted the same or (c) took 
a consenting part therein or (r/) was connected with plans or enterprises 
involving its commission or ( e ) was a member of any organisation or 
group connected with the commission of any such crime or (/) with 
reference to paragraph 1 (a), if he held a high political, civil or military 
(including General Staff) position in Germany or in one of its Allies, 
co-belligerents or satellites or held high position in the financial, in¬ 
dustrial or economic life of any such country.” 

Ihe Supplemental Judgment, dated 11th August, 1948, of the Tribunal 
which tried Oswald Pohl and others! 3 ) contains the following observation : 

" An elaborate and complex operation, such as the deportation and 
extermination of the Jews and the appropriation of all their property, 
is obviously a task lor more than one man. Launching or promulgating 
such a programme may originate in the mind of one man or a group of 
men. Working out the details of the plan may fall to another. Procure¬ 
ment of personnel and the issuing of actual operational orders may fall 
to others. The actual execution of the plan in the field involves the 
operation of another, or it may be several other persons or groups. 
Marshalling and distributing the loot, or allocating the victims, is another 
phase of the operations which may be entrusted to an individual or a 
group far removed from the original planners. As may be expected, 
we find the various participants in the programme tossing the shuttlecock 
of responsibility from one to the other. The originator says : ‘ It is 
true that I thought of the programme, but I did not carry it out.’ The 

<‘> Se* Vo1 - *• PP 88-92. The court did not pronounce any reasons for its findings 
in this trial and there was no Judge Advocate attached to the Court. While it would he 
legally sound to suppose that the Captain could have been found guilty as instigator of 
the oflence committed hv the private, the Prosecution claimed that the Captain had given 
to the escort instructions that they should take the prisoners to the nearest Luftwaffe 
unit for interrogation, and that this order, though on the face of it correct, was given out 
to the escort from the steps of the barracks in a loud voice so that the crowd, which had 
gathered, could hear and would know exactly what was going to take place. It’was alleged 
that he had ordered the escort not to interfere in any way with the crowd if they should 
molest the prisoners. The Prosecutor expressly stated that he was not suggesting that the 
mere tact of passing on the secret order to the escort that they should not interfere to protect 
the prisoners against the crowd was sufficiently proximate to the killing, so that on that 
alone the Captain was concerned in the killing. The Prosecutor submitted that if the 
Court was not satisfied beyond reasonable doubt that he had incited the crowd to lynch 
these airmen, he was then entitled to acquittal, but. if the Court was satisfied that he did 
m fact say these people were to be shot, and did in fact incite the crowd to kill the airmen 
he was guilty. (Vol. I, pp. 89-90). 

(*) Sec Vol. I, p. 93. 

(’) See Vol. VII, p. 49 and footnote I thereto. 


next in line says : ‘ It is true I laid the plan out on paper and designated 
the modus operandi but it was not my plan and I did not actually carry 
it out.’ The third in line says : ‘ It is true l shot people, but l was 
merely carrying out orders from above.’ The next in line says : ’ It is 
true that 1 received the loot from this programme and inventoried it 
and disposed of it, but I did not steal it nor kill the owners ot it. 1 was 
only carrying out orders from a higher level.’ To invoke a parallelism, 
let us assume that four men are charged with robbing a bank. The 
first makes a preliminary observation, draws a ground sketch of the 
bank and of the best means of escape. The second drives the others 
to the bank at the time of the robbery and spirits them away after its 
completion. The third actually enters the bank and at the point of a 
gun steals the money. The fourth undertakes to hide or dispose of the 
loot, with knowledge of its origin. Under these circumstances, the acts 
of any one of the four, within the scope of the overall plan, become the 
acts of all the others. Control Council Law No. 10 recognises this 
principle of confederacy when it provides in Article 11 2 ' any person 
.... is deemed to have committed a crime as defined in paragraph I 
of this article, if he was (a) a principal or (b) was an accessory to the 
commission of any such crime or ordered or abetted the same or (c) took 
a consenting part therein or ( d ) was connected with plans or enterprises 
involving its commission . . . .’ ”(*) 

Elsewhere the judgment again made clear that the Tribunal intended 
criminal liability to cover accessories after the fact. (The Tribunal is 
speaking of Action Reinhardt) : 

" The fact that Pohl himself did not actually transport the stolen 
goods to the Reich or did not himself remove the gold from the teeth 
of dead inmates, does not exculpate him. This was a broad criminal 
programme, requiring the co-operation of many persons, and Pohl s 
part was to conserve and account for the loot. Having knowledge of the 
illegal purposes of the Action and of the crimes which accompanied it. 
his active participation even in the after-phases of the Action make him 
particeps criminis in the whole affair.... 

“ Assuming that Frank ultimately heard of the extermination 
measures, can it be said as a matter of law that his participation in the 
distribution of the personal property of the inmates exterminated makes 
him a participant or an accessory in the actual murders ? Any parti¬ 
cipation of Frank’s was post facto participation and was confined 
entirely to the distribution of property previously seized by otherv 
Unquestionably this makes him a participant in the criminal conversion 
of the chattels , but not in the murders which preceded the confiscation. '( 2 ) 
As the Judgment delivered in the Justice Trial stated : “ The person who 
persuades another to commit murder, the person who furnishes the lethal 
weapon for the purpose of its commission, and the person who pulls the 
trigger are all principals or accessories to the crime ”.( 3 ) 

Indeed the Justice Trial is a striking illustration of the operation of Article 
II. 2. including the widely worded sub-paragraph (d) thereof.! 4 ) Here the 

(') For another judicial reference to Article 11, 2, see Vol. X, p. 50. 

( a ) Italics inserted, 
p) Vol. VI, p. 62. 

(*) On this point see also pp. 95-6. 
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Tribunal in its Judgment called for a recognition of the fact that, inter alia, 
ihe form of the indictment was “ not governed by the familiar rules of 
American criminal law and procedure It was pointed out that no 
defendant was specifically charged w ith the murder or abuse of any particular 
person. The charge did not concern isolated offences, but was one of 
" conscious participation in a nation-wide govemmentally organised system 
of cruelty and injustice, in violation of the laws of war and of humanity, 
and perpetrated in the name of law by the authority of the Ministry of Justice 
and through the instrumentality of the courts. . . . Thus it is that apparent 
generality of the indictment was not only necessary but proper. No indict¬ 
ment couched in specific terms and in the manner of the common law could 
have encompassed within practicable limits the generality of the offence 
w ith which these defendants stand charged ”.( l ) 

A glance at the terms of the indictment reveals the characteristic to which 
the Tribunal made reference.! 2 ) It will be seen, for instance, that the 
defendants were accused of committing war crimes and crimes against 
humanity in that “ they were principals in, accessories to, ordered, abetted, 
took a consenting part in, and were connected with plans and enterprises 
involving the commission of otfences against thousands of persons.”(*) 
That the Tribunal approved this wording may be judged from the fact that 
it stated more than once that : ** The essential elements to prove a defendant 
guilty under the indictment in this case are that a defendant had knowledge 
of an offence charged in the indictment and established by the evidence, and 
that he was connected with the commission of that offence ”.(*) 

In view of the nature of the offences alleged, as reflected by the indictment, 
it was not unnatural that a considerable proportion of the evidence placed 
before the Tribunal aimed at showing the general character of the degradation 
of the German judicial system after 1933, of the use made by that system, in 
pursuance of Nazi policy, of the Nacht und Nebel scheme, and of the persecu¬ 
tion of Jews and Poles : and that the Tribunal devoted a considerable portion 
of its Judgment to a description of these features before passing on to 
ascertaining the extent to which each accused could be held liable for the 
many offences inevitably involved in their furtherance. Nor is it surprising 
that the Judgment contains some interesting illustrations of the ways in 
which an accused can be said to be sufficiently “ connected with ” the 
offences to make him guilty of complicity therein. The Tribunal would 
seem to have approved the following submission, made in the Prosecution’s 
Opening Speech, and based upon an analysis of the Judgment of the Inter¬ 
national Military Tribunal! 4 ) : 

“It seems clear . . . that there need not be pre-arrangement with or 
subsequent request bv the person or persons who actually commits the 
crime and a defendant to make him guilty as the International Military 
Tribunal interpreted the words ‘ being connected with ’. It would appear 
to be sufficient that the defendant knew that a crime was being com¬ 
mitted, and with that knowledge acted in relation to it in any of the 
relationships set out in paragraph 2 of article II which we have heretofore 
been discussing." (Italics inserted.) 

Pi See Vol. VI. p. 50. 

P) See Vol. VI, pp. 2-5. 

(*) Italics inserted. 

• *) See Vol. VI, p. 84, note 4. 


A study of the attitude of the Tribunal to the evidence relating to the 
defendant Joel(‘) revealed, in the first place, that Joel was not said to have 
been directly responsible for the death or ill-treatment of specific persons ; 
the aim instead was to show his relation to a scheme or system of which 
the final results were in fact criminal. In the second place, the Tribunal 
clearly regarded as important not only evidence of positive action on the 
part of Joel but also proof of knowledge of acts on the part of others which 
were done in furtherance of the Nacht und Nebel plan. 

No official was protected by his high rank, and the wording of the Judgment 
suggests that the Tribunal was willing to hold persons who held the positions 
of overall responsibility in the Ministry of Justice responsible for the large- 
scale enterprises carried out by the Ministry, which were involved in the 
Nacht und Nebel scheme and the persecutions on political and racial grounds, 
provided that those accused could be said to have had knowledge of these 
schemes) 2 ). Since the defendants were accused of participation in certain 
illegal enterprises, however, it was naturally not necessary in every case to 
show that the illegal acts for which Ministry officials were alleged to be 
responsible were actually committed under the auspices of the Ministry of 
Justice.) 3 ) 

The question of knowledge was treated by the Tribunal as one of the 
highest importance, and repeated reference was made in the Judgment to 
the fact that various accused had knowledge, or must be assumed to have 
had knowledge, of the use made of the German legal system by Hitler and 
his associates, of the Nacht und Nebel plan and of the schemes for racial 
persecution. It would seem inevitable that this stress should be placed 
upon evidence of knowledge in a trial where the main allegations made 
related not to individual offences but to complicity in carrying out large-scale 
schemes which involved at some point the commission of criminal acts. 

The necessity for knowledge to be shown or to be legitimately assumed 
caused the Tribunal to refer very frequently in its Judgment to the fact 
that documents, reports and orders were not issued but received by various 


0) See Vol. VI, pp. 86-87. 

(*) See for, an instance, Vol. VI, p. 87. Similarly the Judgment in the I. G. Farben Trial 
includes the following passage : 

“ It is appropriate here to mention that the corporate defendant, Farben, is not before 
the bar of this Tribunal and cannot be subjected to criminal penalties in these proceedings. 
We have used the term Farben as descriptive of the instrumentality of cohesion in the 
name of which the enumerated acts of spoliation were committed. But corporations 
act through individuals and, under the conception of personal individual guilt to which 
previous reference has been made, the Prosecution, to discharge the burden imposed 
upon it in this case, must establish by competent proof beyond a reasonable doubt that 
an individual defendant was either a participant in the illegal act or that, beirut aware 
thereof, he authorised or approved it. Responsibility does not automatically attach to an 
act proved to be criminal merely by virtue of a defendant's membership in the Vorstand. 
Conversely, one may not utilize the corporate structure to achieve an immunity from 
criminal responsibility for illegal acts which he directs, counsels, aids orders, or abets. 
But the evidence must establish action of the character we have indicated, with knowledge 
of the essential elements of the crime." (Vol. X, p. 52. Italics inserted). 

The Judgment delivered in the Pohl Trial conceded that : " Perhaps in the case of a 
person who had power or authority to either start or stop a criminal act, knowledge of 
the fact coupled with silence could be interpreted as consent," which would involve 
criminal liability according to the Tribunal. 

( 3 ) See Vol. VI, pp. 87-88. 
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accused.! 1 ) At a number of points in its Judgment the Tribunal presumed 
knowledge on the part of an accused and in view of the nature ol the facts 
of the case it was inevitable that the Tribunal should regard this course 
in certain instances as a necessary and a safe one to take.(-) 

The novel difficulties arising from the need to show a relation between 
an accused and certain large-scale illegal enterprises carried out by many 
persons at many places and over a period of time may be thought to explain 
also the introduction of two further types of evidence (also summarised in 
the Judgment of the Tribunal)—first, evidence showing the support given 
by certain accused to Nazi doctrines, and secondly, evidence of acts of the 
accused before the outbreak of war in 1939.( 3 ) Immediately before review ing 
the evidence relating to the changes to the German legal system made under 
Nazi rule from 1933 onwards, the Tribunal said Though the overt 

acts w ith which the defendants are charged occurred after September, 1939, 
the evidence now to be considered will make clear the conditions under 
which the defendants acted and will show knowledge , intent and motive on 
their part, for in the period of preparation some of the defendants played 
a leading part in moulding the judicial system which they later employed.” 

The evidence which the Tribunal then proceeded to summarise included 
considerable information on the acts of the accused between 1933 and 1939 
and the Tribunal was also careful to set out the relevant official positions 
held in and after 1933 by all those accused who were found guilty of any 
of the charges against them.(‘) 

Regulation 5 of the United States Pacific Regulations governing the trial 
of war criminals, of 24th September, 1945, after defining the substantive 
crimes punishable under that instrument! 3 ) refers to “ participation in a 
common plan or conspiracy to accomplish any of the foregoing " and states 
that “ Leaders, organizers, instigators, accessories and accomplices partici¬ 
pating in the formulation or execution of any such common plan or conspiracy 
will be held responsible for all acts performed bv any person in execution of 
that plan of conspiracy."C) The same passage is included in the United 
States China Regulations.! 7 ) 

(iv) In French war crime trials, complicity in a crime is often involved. 

In the Trial of I Vagner and Six Others, both the Acte d'Accusation and 
the judgment of the Tribunal refer to Arts. 59 and 60 of the French Code 
Penal as being relevant to the charge and to the sentence respectively. 


< l l See, for instance, Vol. VI, p. 88. Sometimes it appears at first sight that the Tribunal 
regarded mere knowledge as sufficient evidence of guilt. It seems safe to assume, however, 
that it was the intention of the Tribunal to signify that when certain accused took part 
in the Night and Fog programme it was not without knowledge of its criminal features 
that they did so. (See Vol. VI. p. 88.) 

(') See, for instance, Vol. VI, p. 89. 

(’) See, for instances, Vol. VI. p. 89. 

(*j See Vol. VI. pp. 89-90. As an indication of the limits placed upon the doctrine of 
complicity compare the finding in the Flick Trial of not guilty under Count Two of the 
accused, Weiss. Burkart and Kalelsch apparently on the ground mainly that, while they 
supplied information and even advice to Flick relating to the Rombach plant (and pre¬ 
sumably must be said to have had knowledge of the offence committed), they were merely 
Flick's salaried employees and had no power to make decisions. (Vol. IX, p. 24.) 

( 6 ) See p. 30. 

<“) Vol. III. p. 106. 

(’) Vol. Ill, p. 107. Concerning ' common design." See also p. 94. 


Article 59 of the Code states that ” The accomplices to a crime or a delict 
shall be visited with the same punishment as the authors thereof, excepting 
where the law makes other provisions." 

Article 60 of the Code Penal defines as an accomplice to a crime or delict : 
“ Any person who, by gifts, promises, threats, abuse of power or authority, 
or guilty machinations or devices ( artifices ), has instigated a crime or delict 
or given orders for the perpetration of a crime or delict ; any person w ho has 
supplied the arms, tools or any other means that have been used in the 
commission of the crime or offence, knowing that they would be so used : 
or who has wittingly aided or assisted the author or authors of the crime or 
offence in any acts preparatory to, or facilitating its perpetration, or in its 
execution. . . 

Article 4 of the French Ordinance of 28th August. 1944, lays down that 
“ Where a subordinate is prosecuted as the actual perpetrator of a war 
crime, and his superiors cannot be indicted as being equally responsible, 
they shall be considered as accomplices insofar as they have organised or 
tolerated the criminal acts of their subordinates.” 

All the accused in the Wagner Trial except Griiner, who was charged with 
premeditated murder, were charged with complicity in that crime. Conse¬ 
quently a large proportion of the questions put by the President to the 
Judges in the Wagner trial enquired whether the accused had been accomplices 
in the commission of the various acts alleged. The Judges were asked 
whether Wagner had been an accomplice, ” in abuse of authority or power,” 
in the passing of the illegal sentences alleged in the case, and in the shooting 
of the prisoners of war. The Judges were also asked whether Rohn, in 
like manner, had been an accomplice in the latter crime. Some of the 
accused were found guilty of having been accomplices in premeditated 
murder, and one was found guilty of having actually committed premeditated 
murder.! 1 ) 

(v) Complicity in crimes is also expressly made punishable by Article 4 of 
the Norwegian War Crimes Law( 2 ) and by Netherlands war crimes law,! 3 ) 
while rules relating to complicity have been applied in trials of war criminals 
by the courts of other countries.! 1 ) 

(vi) In the Essen Lynching Case, as staled above, an accused was found 
guilty on the grounds of having failed to intervene to protect prisoners of 
war under his care. Of crimes of omission in general, it may be said that 
the extent of liability depends upon the extent of the duty to act which 
international law, imposes in the circumstances of the case. Examples of 
the operation of this rule are provided by cases of the responsibility of 
commanders who take no action to prevent offences from being committed 
by their troops! 3 ) and by the cases in which accused were found guilty of 
criminal neglect of children placed under their care.( s ) 

(‘) Vol. Ill, pp. 24, 40-42 and 94-95. For further examples from the French courN 
see Vol. VII, pp. 70-2, Vol. VIII, p. 21 (apparently) and 31-3. 

(-) Quoted on p. 89. 

H See Vol. XI, pp. 97-8. 

(*) For a dictum by the Polish Supreme National Tribunal on responsibility for incite¬ 
ment see Vol. XU1, p. 116. 

( 3 ) See pp. 62-76. 

(*)Seep. 61. 
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(vii) In connection with liability for crimes against peace, sub-paragraph 
(/) of Article II. 2 of Control Council Law No. 10. quoted abovef 1 ) is of 
interest, since it makes a special provision, separate from those made in 
sub-paragraphs (a )—(e), for such liability which appears to render auto¬ 
matically guilty of crimes against peace anyone who " held a high political, 
civil or military (including General Staff) position in Germany or in one of 
its Allies, co-belligerents or Satellites or held high position in the financial, 
industrial or economic life of any such country.'' In practice, however. 

Tribunals acting under Law No. 10 have not availed themselves of the wide 
scope of this provision in trying persons accused of crimes against peace and 
have instead evolved a body of rules on this crime which, briefly, require 
knowledge and effective participation as pre-requisites of guilt.( 2 ) 

(viii) The Judgment delivered in the Flick Trial includes the following 
statement : 

“ One who knowingly by bis influence and money contributes to the 
support thereof must, under settled legal principles, be deemed to be, 
if not a principal, certainly an accessory to such crimes. So there 
can be no force in the argument that when, from 1939 on, these two 
defendants were associated with Himmler and through him with the 
S.S., they could not be liable because there had been no statute nor 
judgment declaring the S.S. a criminal organisation and incriminating 
those who were members or in other manner contributed to its support .”( 3 ) 

At first sight it may appear that the Tribunal is here laying down a rule 
relating to complicity in membership of criminal organisations according to 
which an accused may be found guilty without having actually been a member 
of a criminal organisation. A glance at the indictment reveals, however, 
that there were two counts involved in the trial which in some way concerned 
criminal organisations and that only one of these two counts had been 
brought against both the accused referred to in the quotation (Flick and 
Steinbrinck). This, the fourth count, charged not pure membership of 
criminal organisation (as did the fifth, which was brought against Steinbrinck 
alone) but a wider type of support of specific criminal activities on the part 
of the S.S., such support amounting to the committing of war crimes and crimes 
against humanity on the part of these two accused.!*) Both accused were 
found guilty under this count, and Steinbrinck was found guilty under 
Count V, charging membership.! 5 ) 

B. CATEGORIES OF CRIMINALS 

In most systems of criminal law it is of little general interest to examine 
the possible criminal liability of different occupational groups within a 
population. Subject to certain exceptions in the case of special categories 

(*) See p. 52. 

P) See pp. 142-7. 

(*) Vol. IX, p. 29. Italics inserted. 

(•) See Vol. IX, p. 5. 

(') It has been suggested on pp. 98- 9 that the law relating to membership in criminal 
organisations is in essence an application of the principle of joint responsibility for crimes 
committed in pursuance of a common criminal design. It may be though that the finding 
of guilty against the accused Flick and Steinbrinck under Count IV is another application I 

of that principle, formal “ membership " of the organisation in this instance not being 
involved. 


such as minors or lunatics, all persons are usually equally bound by the 
general provisions of the applicable criminal law. With the international 
criminal law as it has developed in recent years the position is different. 
In many instances rules have developed in relation to particular categories 
such as commanding generals and staff officers. Furthermore to itemise 
the different categories of persons who have been found guilty of war crimes 
and related offences is important in view of the argument sometimes previ¬ 
ously advanced! 1 ) that only military personnel could be held so guilty. Those 
actually found so guilty have included not only soldiers, but civilians coming 
within the categories of administrators, political party officials, industrialists, 
judges, prosecutors, doctors, nurses, prison wardens, and concentration 
camp inmates. Soldiers held guilty have included not only the rank and 
file, but high-ranking officers and chiefs of staff. It is clear that the mere 
fact of being a civilian affords no protection whatever to a charge based 
upon international criminal law. In an early British trial the Essen Lynching 
Case civilians appeared among persons found guilty of being concerned in 
the killing of three British prisoners of war.( 2 ) These accused were of no 
particular known vocation : indeed their calling was irrelevant. 

(i) Party Officials and Administrators. As an example of the guilt 
of political party officials and civilian administrators for war crimes, reference 
may be made to the trial of Robert Wagner, Gauleiter and Head of the 
Civil Government of Alsace during the Occupation, and six others, by a 
Permanent Military Tribunal at Strasbourg, 23rd April—3rd May, 1946, 
and the French Court of Appeal, 24th July, 1946.( 3 ) Those found guilty 
included Wagner himself, and an ex-deputy Gauleiter of Alsace, two ex- 
members of the Civil Administration of Alsace, and the ex-Kreisleiter of 
Thann. Most of the accused found guilty of war crimes or crimes against 
humanity in the Justice Trial were ex-members of the Reich Ministry of 
Justice and were tried mainly for their acts as such.( 4 ) 

(ii) Industralists and Business Men. In the Zyklon B Case two German 
industrialists, undoubtedly civilians, were sentenced to death as war 
criminals for having been instrumental in the supply of poison gas to con¬ 
centration camps, knowing of its use there in murdering allied nationals.! 5 ) 

Other trials involving business men for crimes committed as such, irrespec¬ 
tive of official connections, are the Flick, I.G. Farben , and Krupp Trials. 
In these proceedings the Defence denied that such private individuals, having 
no official functions, could be found guilty of crimes under international 
law, while the Prosecution successfully claimed that they could be held so 
guilty .( 6 ) 

The Judgment in the Flick Trial includes the following words : 

“ Except as to some of Steinbrinck’s activities the accused were not 
officially connected with Nazi Government, but were private citizens 
engaged as business men in the heavy industry of Germany. . . . 


(*) For instance by the Defence in the Belsen Trial ; see Vol. II, pp. 72, 105 and 152. 
(*) See Vol. I, pp. 88-92. Compare Vol. IX, pp. 65-6. 

(*) See Vol. Ill, pp. 23-55, especially 24-27. 

(•) See Vol. VI, pp. 1-110, especially 10-26 and 62. Compare Vol. XIII. pp. 136-7. 
( 6 ) See Vol. I, pp. 93-103. 

(•) See Vol. X, pp. 168-172. 
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” The question of the responsibility of individuals for such breaches 
of international law as constitute crimes, has been widely discussed and 
is settled in part by the judgment of the l.M.T. It cannot longer be 
successfully maintained that international law is concerned only with the 
actions of sovereign States and prov ides no punishment for individuals... 

“ But the International Military Tribunal was dealing with officials 
and agencies of the State, and it is argued that individuals holding no 
public offices and not representing the State, do not, and should not, 
come within the class of persons criminally responsible for a breach of 
international law. It is asserted that international law is a matter 
wholly outside the work, interest and knowledge of private individuals. 
The distinction is unsound. International law, as such binds every 
citizen just as does ordinary municipal law. Acts adjudged criminal 
when done by an officer of the Government are criminal also when done 
by a private individual. The guilt differs only in magnitude, not in 
quality. The offender in either case is charged with personal wrong and 
punishment falls on the offender in propria persona. The application of 
international law to individuals is no novelty. (See The Nuremberg 
Trial and Aggressive li ar, by Sheldon Glueck, Chapter V, pp. 60-7 
inclusive, and cases there cited.) There is no justification for a limita¬ 
tion of responsibility to public officials.”( l ) 

Parts of these passages were cited with approval in the I.G. Farben Judg¬ 
ments (-) while the judgment delivered in the Krupp Trial states, inter alia , 
that : “ The laws and customs of war arc binding no less upon private 
individuals than upon government officials and military personnel. In case 
they are violated there may be a difference in the degree of guilt, depending 
upon the circumstances, but none in the fact of guilt.”( 3 ) 

(iii) Judges. Many of the accused found guilty of war crimes in the trials 
reported in Volume V( 4 ) were held responsible for offences committed as 
Chief Judge, Judge or Legal Member of courts which passed unjustified 
sentences upon allied victims, such sentences being carried out. In the 
Wagner Trial the accused Huber who had been President of the Special 
Court at Strasbourg, was sentenced (in his absence) to death, having been 
found guilty of complicity in the murder of 14 victims, on whom he had 
passed unjustified death ventences which were carried out.( 5 ) Again, in the 
Justice Trial, Judges appeared among tiu accused and were found guilty of 
war crimes or crimes against humanity committed by them in their capacity 
as judges.( 6 ) In the Latza Trial, Judge Schei of the Norwegian Supreme 
Court pointed out that the fact that a war crime had been committed by an 
enemy citizen in his capacity as judge did not mean that such a crime was 
beyond the scope of the Norwegian law on war crimes.(') 

(*) See Vol. IX. pp. 17-18. 

(') Vol. X, p. 47. 

O Vol. X. p. 150. Regarding a British Trial which further illustrates the responsibility 
for the welfare of prisoners of war employed in factories of civilians in charge of such 
establishments, see Vol. X. pp. 167-8. Compare Vol. XI, p. 51. The Tribunal acting 
in the Krupp Trial applied the usual rules relating to complicity in judging the responsibility 
of the accused : “ The mere fact without more that a defendant was a member of the 
Krupp Directorate or an official of the firm is not sufficient . . .” (Sec Vol. X, p. 150). 

( 4 ) See Vol. V, pp. 77-78. 

(‘) See Vol. Ill, pp. 27, 31. 32 and 42. 

C) See Vol. VI, pp. 22-26. 62 and 76. 

I’) Sec Vol. XIV, p. 63. 
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(iv) Prosecutors. The Wagner Trial, the Justice Trial and the trials 
reported in Volume V are also authorities for assessing the possible responsi¬ 
bility of prosecutors for war crimes and crimes against humanity involved 
in the passing of false sentences which are carried out.(') A study of the 
Wagner Trial and of the trials reported upon in Volume V showed that the 
courts and the confirming authorities have been less willing to punish persons 
accused of committing war crimes purely in the capacity of a prosecutor 
than they have been in the case of judges. This may arise out a feeling that, 
while a judge has a duty to be impartial, a prosecutor is of course expected to 
do his best, within certain limits, to secure a conviction. It may also be the 
result of a feeling that the acts of a prosecutor are more remote from the 
carrying out of sentence than are those of a judge. 

An offender cannot rely upon the fact that some intervening cause may 
upset his purposes, however, and, in finding Lautz and Joel guilty, the 
Tribunal in the Justice Trial clearly held that the argument based on lack of 
causation must fail. Its decision is an indication that public prosecutors 
can be found guilty of war crimes and crimes against humanity for acts 
performed by them when acting as such. 

(v) Doctors and Nurses. In the Hadamar Trial civilian personnel of a 
medical institution were found guilty of unlawfully putting to death Russian 
and Polish nationals.! 2 ) They included a doctor and nurses. Doctors were 
found guilty of war crimes and crimes against humanity also in the Trial of 
Karl Brandt and others by a United States Military Tribunal in Nuremberg,! 3 ) 
and both doctors and children’s nurses in the Velpke Children's Hume Case 
and the Trial of Georg Tyrolt and others by a British Military Court. Helm- 
stedt. 20th May-24th June, 1946.( 4 ) 

(vi) Executioners. Executioners of Allied victims have been found 
guilty of a war crime if they knew that no fair trial had been accorded to 
the victims or (perhaps) if it was not reasonable for them to assume that 
such a trial had been accorded.^) In the trial of Oscar Hans by a British 
Military Court, Hamburg, 18th-25th August. 1948.( 6 ) the Judge Advocate 
made the question of the actual knowledge of the executioner the only 
test : “ If he did not know that there had not been a legal trial, again let 
him be acquitted ”. 

(vii) Concentration Camp Inmates. In the Bclsen Trial, some of the 
accused found guilty were members of the S.S.. which could be regarded as 
a military formation, but others w r erc inmates of the camp and possessed 
an undisputable civilian status.! 7 ) There are many other instances of such 
persons being held guilty of war crimes. 


(') See Vol. HI, pp. 27, 31-32 and 42. Vol. V, p. 78, and Vol. VI, pp. 85-86. 

( ! ) See Vol. 1, pp. 53-54. 

(*) See Vol. VII, pp. 49-53. 

( 4 ) See Vol. VII, pp. 76-81. In the former trial the Court inflicted a term of ten years" 
imprisonment on a Dr. Dcmmerick, who had never received official instructions to lend 
the babies in a children's home, but who, according to the Prosecution, had by his acts 
“ assumed the care of those children in place of their mothers ", 

( 5 ) See Vol. I, pp. 72 and 76 and Vol. V, pp. 79-81. 

(‘) Not previously treated in these Volumes. 

(’) See Vol. II, pp. 153-4. 
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! ,iii) Military Officers and Other Superiors. The question of the 
extent of responsibility of superiors, particularly superior officers, for 
offences of their subordinates has been the subject of comment at 
>e\eral points in these Volumes.!') 

There have been many trials in which an officer who has been shown to 
have ordered the commission of an offence has been held guilty of its per¬ 
petration. 

One example among many is the trial of General Anton Dostler. by a 
United States Military Commission, Rome. 8th-12th October, 1945, in which 
the accused was found guilty of having ordered the illegal shooting of fifteen 
prisoners of war.(-) Another example is the trial of Generals Mueller and 
Braeuer by a Greek Court Martial at Athens ;( 3 ) these accused were found 
euilty of ordering others to commit war crimes, and were sentenced to death. 


While the principle of the responsibility of such officers is not in doubt, 
it is nevertheless interesting to note that it has even been specifically laid 
down in certain texts which have been used as authorities in war crime trials. 
For instance, paragraph 345 of the United States Basic Field Manual, F.M. 
27 -10, in dealing with the admissibility of the defence of Superior Orders, 
ends with the words : “ . . . The person giving such orders may also be 
punished.” 


Similarly the Judge Advocate acting in the Trial of Kurt Meyer by a 
Canadian Military Court at Aurich advised the court that if an officer, 
though not a participant in or present at the commission of a war crime 
incited, counselled, instigated or procured the commission of a war crime, 
and. a fortiori, it he ordered its commission, he might be punished as a 
war criminal^), and the judgment delivered in the High Command Trial 
contains a number of examples of this well-established responsibility of a 
superior for offences ordered by him.( 5 ) 

The more interesting question, however, is the extent to which a commander 
ot troops can be held liable lor offences committed by troops under his 
command which he has not been shown to have ordered, on the grounds 
that he ought to have used his authority to prevent their being committed 
or their continued perpetration, or that he must, taking into account all the 
circumstances, be presumed to have either ordered or condoned the offences. 
1 he extent to which such liability can be admitted is not easy to lay down, 
either legally or morally. The principles governing this sphere of inter¬ 
national law have not yet crystallised, but at least it can be said that it is 
not in every instance necessary to prove explicitly that the commander 
actually ordered the offences, and it has frequently been laid down in enact¬ 
ments and in judicial decisions that a commander has a duty to prevent 
crimes from being committed by his subordinates. 

In the circumstances it is inevitable that considerable discretion is left in 
t ie hands ot the Courts to decide how far it is reasonable to hold a commander 


, 1 ' V „- PP- . 8 . 3 : 9 ^- Vol \ • PP- 78-79. Vol. VI, p. 87, note 2, Vol. VII, pp. 61-64, 

sol. VIII. pp. 88-89. Vol. IX. p. 54. Vol. XI, pp. 70-1 and Vol. XII, pp. 105-12. 

I 1 ) See Vol. I, pp. 22-34. 

< J I Not previously treated in this series 
(*) Vol. IV, p. 107. 

( s ) See Vol. XU, p. 106. 
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responsible for such offence of his troops as he has not been explicitly proved 
to have ordered. The relevant trials and municipal law enactments may be 
classified under the following two categories : 

(i) material illustrating how, on proof of certain circumstances, the 
burden of proof is shifted, so as to place on an accused the task ot 
showing to the satisfaction of the Court that he was not responsible 
for the offences committed by his troops, 

(ii) material actually defining the extent to which a commander may 
be held responsible for his troops’ offences. 

The first type of material relates to a matter of evidence, the second type 
to a matter of substantive law. 

(a) Trials and Provisions Relevant to the Question of the Burden or 

Proof 

Of interest in connection with the shifting of the burden of proof are 
Regulations 10(3), (4) and (5) of the War Crimes Regulations (Canada). 
These Regulations lay down that, in certain stated circumstances, the proof 
of offences committed by groups of persons shall constitute prima facie 
evidence of responsibility on the part of certain individuals. Of these 
provisions. Regulations 10(3), of which the effect is substantially the same as 
that of Regulation 8(ii) of the British Royal Warrant,( l ) runs as follows : 

“ Where there is evidence that a war crime has been the result of 
concerted action upon the part of a formation, unit, body, or group 
of persons, evidence given upon any charge relating to that crime against 
any member of such a formation, unit, body, or group may be received 
as prima facie evidence of the responsibility of each member of that 
formation, unit, body, or group for that crime ; in any such case all or 
any members of any such formation, unit, body, or group may be charged 
and tried jointly in respect of any such war crime and no application 
by any of them to be tried separately shall be allowed by the court.” 

The Canadian Regulations 10(4) and (5) make the following provisions : 

“ (4). Where there is evidence that more than one war crime has been 
committed by members of a formation, unit, body, or group while under 
the command of a single commander, the court may receive that 
evidence as prima facie evidence of the responsibility of the commander 
for those crimes. 

“ (5). Where there is evidence that a war crime has been committed 
by members of a formation.'unit, body, or group and that an officer or 
non-commissioned officer was present at or immediately before the time 
when such offence was committed, the court may receive that evidence 
as prima facie evidence of the responsibility of such officer or non¬ 
commissioned officer, and of the commander of such formation, unit, 
body, or group, for that crime.” 

It is clear that these provisions do not purport to define the extent to which 
a commander is legally liable for offences committed by the troops under 

P) See p. 92. 

(SSS78) T 
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his command : they relate to matters of evidence and no substantive law. 
Furthermore, they provide discretionary powers and are not mandatory in 
nature.( l ) 

During the Trial of Kurt Meyer by a Canadian Military Court at Aurich 
the Court heard discussion of the effect of Regulation 10 (3), (4) and (5).(-) 
The Judge Advocate advised the Court that by virtue of these Regulations, 
it was unnecessary, as far as the second, fourth and fifth charges made in 
the trial were concerned, for the Prosecution to establish by evidence that 
the accused ordered the commission of a war crime, or verbally or tacitly 
acquiesced in its commission, or knowingly failed to prevent its commission. 
The facts proved by the Prosecution must, however, be such as to establish 
the responsibility of the accused for the crime in question or to justify the 
Court in inferring such responsibility. The secondary onus, the burden of 
adducing evidence to show that he was not in fact responsible for any par¬ 
ticular war crime then shifted to the accused. All the facts and circum¬ 
stances must then be considered to determine whether the accused was in 
fact responsible for the killing of prisoners referred to in the various charges. 
The rank of the accused, the duties and responsibilities of the accused by 
virtue of the command he held, the training of the men under his command, 
their age and experience, anything relating to the question whether the accused 
either ordered, encouraged or verbally or tacitly acquiesced in the killing of 
prisoners, or wilfully failed in his duty as a military commander to prevent, or 
to take such action as the circumstances required to endeavour to prevent, 
the killing of prisoners, were matters affecting the question of the accused’s 
responsibility ,( s ) 

The Judge Advocate also made some remarks on the proving by circum¬ 
stantial evidence of the giving of a direct order. Dealing with the third 
charge, the Judge Advocate said : “There is no evidence that anyone 
heard any particular words uttered by the accused which would constitute 
an order, but it is not essential that such evidence be adduced. The giving 
of the order may be proved circumstantially ; that is to say, you may consider 
the facts you find to be proved bearing upon the question whether the alleged 
order was given, and if you find that the only reasonable inference is that an 
order that the prisoners be killed was given by the accused at the time and place 
alleged, and that the prisoners were killed as result of that order, you may 
properly find the accused guilty of the third charge.” He drew attention, 
however, to paragraph 42 of Chapter VI of the Manual of Military Law 
regarding circumstantial evidence which states : ”... before the Court 
finds an accused person guilty on circumstantial evidence, it must be satisfied 
not only that the circumstances are consistent with the accused having 
committed the act ” (that is, said the Judge Advocate, that he gave the order) 
“ but that they are inconsistent with any other rational conclusion than 
that the accused was the guilty person.”( 4 ) 


0) Vol. IV, pp. 128-129. 

( : ) Insofar as Counsel touched upon these matters, their remarks are set out in Vol. IV, 
pp. 110-112. The arguments quoted in Vol. IV, pp. 123-124, from the Trial of Kurt 
Student by a British .Military Court also deal with questions of evidence. 

( 3 ) Vol. IV, p. 108. During the trial proceedings, a discussion arose as to the extent 
to which evidence not directly connected with the offences alleged on the Charge Sheet 
could be rendered admissible by Regulation 10(4). (See Vol. IV, pp. 111-2). 

(*) Vol. IV, p. 108. 
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The Trial of Karl Rauer and Six Others by a British Military Court at 
Wuppertal seems to suggest that responsibility may be inferred from surround¬ 
ing circumstances, including the prevailing state of discipline in an army.( l ) 
It is also worthy of note that the participation in offences of officers standing 
in the chain of command between an accused commander and the main body 
of his troops may be regarded as some evidence of the responsibility of the 
commander for the offences of those troops.( 2 ) Regulation 10 (5) of the 
Canadian Regulations makes it possible for a Court to regard even the 
presence of an officer at the scene of the war crime, either at or immediately 
before its commission, as prima facie evidence of the responsibility not merely 
of the officer but also of the commander of the formation, unit, body or 
group whose members committed the crimed 3 ) Regulation 8 (ii) of the 
British Royal Warrant, like Regulation 10 (3) of the Canadian Regulations, 
may be applied so as to enable suitable evidence to be introduced as prima 
facie evidence of a commander’s responsibility in the same way as it may be 
as evidence of the responsibility of any other member of a unit or group.( 4 ) 

Also of interest in connection with the question of circumstantial evidence 
as indicating that a superior must be taken to have ordered or connived at 
offences on the part of his subordinates is a passage from the Judgment of the 
International Military Tribunal for the Far East : 

“ During a period of several months the Tribunal heard evidence, 
orally or by affidavit, from witnesses who testified in detail to atrocities 
committed in all theatres of war on a scale so vast , yet following so 
common a pattern in all theatres that only one conclusion is possible — 
the atrocities were either secretly ordered or wilfully permitted by the 
Japanese Government or individual members thereof and by the leaders 
of the armed forces. ”( 5 ) 

(b) Trials and Provisions Relevant to the Question of Substantive Law 

It is clearly established that a responsibility may arise in the absence of any 
direct proof of the giving of an order for the commission of crimes. 

The principle that a duty rests on a commander to prevent his troops from 
committing crimes, the omission to fulfil which would give rise to liability, 
is illustrated by a number of trials, of which three trials by United States 
Military Commissions in the Far East and various trials by Australian 


0 Vol. IV, pp. 113-117. 

( ! ) Compare the words of the Commission which tried Yamashita, set out on pp. 34 
and 35 of Vol. IV. 

(*) See p. 63. 

(*) See p. 92. For a discussion during the Belsen Trial of the application of Regulation 
8(ii) and of the possible operation against Kramer, Kommandant of Belsen Concentration 
Camp, reference should be made to pp. 140-141 of Vol. II. 

p) Official transcript of the Judgment of the International Military Tribunal for the Far 
East, p. 1001. (Italics inserted). 

Stress was also placed, in the discussions referred to on p. 64 footnote 2, and in 
Regulation 10(4) quoted above, on the repeated occurrence of offences by troops under 
one command as prima facie evidence of the responsibility of the commander for those 
offences. For an example of the same line of thought in the Yamashita Trial see pp. 17, 
34 and 35 of Vol. IV, and a comment on p. 94 of that Volume. 

(88SVS) F 2 
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Military Courts have been described or referred to on pages 86-87 of Volume 
IV.(‘) The Judgment of the majority of the United States Supreme Court 
>»n the Yamushita Case included these words : 

” It is not denied that such acts directed against the civilian population 
of an occupied country and against prisoners of war [as had been 
charged against Yamashita] are recognised in International Law as 
violations of the Law of War. Articles 4, 28, 46 and 47, Annex to 
Fourth Hague Convention. 1907, 36 Stat. 2277, 2296, 2303, 2306-7. 
But it is urged that the charge does not allege that petitioner has either 
committed or directed the commission of such acts, and consequently 
that no violation is charged as against him. But this overlooks the fact 
that the gist of the charge is an unlawful breach of duty by petitioner as 
an army commander to control the operations of the members of his 
command by ‘ permitting them to commit ’ the extensive and wide¬ 
spread atrocities specified. The question then is whether the Law of 
War imposes on an army commander a duty to take such appropriate 
measures as are within his power to control the troops under his com¬ 
mand for the prevention of the specified acts which are violations of the 
Law of War and which are likely to attend the occupation of hostile 
territory by an uncontrolled soldiery, and whether he may be charged 
with personal responsibility for his failure to take such measures when 
violations result. That this was the precise issue to be tried was made 
clear by the statement of the Prosecution at the opening of the trial. 

“It is evident that the conduct of military operations by troops 
whose excesses are unrestrained by the orders or efforts of their com¬ 
mander would almost certainly result in violations which it is the 
purpose of the Law of War to prevent. Its purpose to protect civilian 
populations and prisoners of war from brutality would largely be 
defeated if the commander of an invading army could with impunity 
neglect to take reasonable measures for their protection. Hence the 
Law of War presupposes that its violation is to be avoided through 
the control of the operations of war by commanders who are to some 
extent responsible for their subordinates. 

“ This is recognised by the Annex to Fourth Hague Convention of 
1907, respecting the laws and customs of war on land. Article I lays 
down as a condition which an armed force must fulfil in order to be 
accorded the rights of lawful belligerents, that it must be ‘ commanded 
by a person responsible for his subordinates.’ 36 Stat. 2295. Similarly 
Article 19 of the Tenth Hague Convention, relating to bombardment 
by naval vessels, provides that commanders-in-chief of the belligerent 
vessels * must see that the above Articles are properly carried out.' 
36 Stat. 2389. And Article 26 of the Geneva Red Cross Convention 
of 1929. 47 Stat. 2074, 2992, for the amelioration of the condition of 
the wounded and sick in armies in the field, makes it ‘ the duty of the 
commanders-in-chief of the belligerent armies to provide for the details 
of execution of the foregoing articles, (of the Convention) as well as 
for unforeseen cases.’ And. finally, Article 43 of the Annex of the 


(*) One of the Australian trials mentioned, that of Babu Masao has been more fully 
reported in Vol. XI, at pp. 56-61. Sec especially pp. 57-60 where, inter alia, some further 
examples of this type of responsibility are set out. 
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Fourth Hague Convention, 36 Stat. 2306, requires that the commander 
of a force occupying enemy territory, as was petitioner, ’ shall take 
all the measures in his power to restore, and ensure, as far as possible, 
public order and safety, while respecting, unless absolutely prevented, 
the laws in force in the country.’ 

" These provisions plainly imposed on petitioner, who at the time 
specified was military governor of the Philippines, as well as commander 
of the Japanese forces, an affirmative duty to take such measures as were 
within his power and appropriate in the circumstances to protect prisoners 
of war and the civilian population. This duty of a commanding officer 
has heretofore been recognised, and its breach penalised by our own 
military tribunals. A like principle has been applied so as to impose 
liability on the United States in international arbitrations. Case of 
Jenaud, 3 Moore, International Arbitrations, 3000 : Case of ' The 
Zafiro,' 5 Hackworth, Digest of International Law, 707.”(‘) 

During the Belsen Trial, the Judge Advocate, speaking of the allegations 
regarding Kramer's actions at Belsen, said that he did not think it mattered 
very much whether he acted wilfully or merely with culpable neglect ; the 
question was whether the Prosecution had proved that Kramer did not 
carry out his duties as far as he was able to do and that he had caused at 
any rate physical suffering upon Allied nationals by reason of his actions ? 
Further, there was no charge against Dr. Klein of any deliberate acts of 
cruelty, and it was for the Court to consider whether Klein had a fair oppor¬ 
tunity to do anything with regard to the conditions in Belsen and whether 
he so failed to act that the Court would have to find him guilty of the charge. 
What had to be decided was whether, in the time when he was really respon¬ 
sible and could improve matters, he failed either deliberately or in a culpable 
way deserving of punishment to do what he should have done.( 2 ) 

The principles governing this type of liability, however, are not yet settled. 
The question seems to have three aspects. 

(i) How far can a commander be held liable for not taking steps 
before the committing of offences, to prevent their possible perpe¬ 
tration ? 

(ii) How far must he be shown to have known of the committing of 
offences in order to be made liable for not intervening to stop offences 
already being perpetrated ? 

(iii) How far has he a duty to discover whether offences are being 
committed ? 

Certain relevant provisions of municipal law exist. Thus, Article 4 of 
the French Ordinance of 28th August, 1944, Concerning the Suppression 
of War Crimes, provides that : 

“ Where a subordinate is prosecuted as the actual perpetrator of a 
w ar crime, and his superiors cannot be indicted as being equally respon¬ 
sible, they shall be considered as accomplices in so far as they have 
organised or tolerated the criminal acts of their subordinates.'^ 3 ) 


P) Vol. IV, pp. 43-44 (Italics inserted). For the dissenting opinions on this point see 
pp. 51-54, 57 and 58-61 of that Volume. 

(*) Vol. II, p. 120. 
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In a similar manner. Article 3 of Law of 2nd August. 1947, of the Grand 
Duchy of Luxemberg, on the Suppression of War Crimes, reads as follows : 

“ Without prejudice to the provisions of Articles 66 and 67 of the 
Code Penal, the following may be charged, according to the circum¬ 
stances, as co-authors or as accomplices in the crimes and delicts set out 
in Article 1 of the present Law : superiors in rank who have tolerated 
the criminal activities of their subordinates, and those who, without 
being the superiors in rank of the principal authors, have aided these 
crimes or delicts.” 

Article IX of the Chinese Law of 24th October, 1946, Governing the Trial 
of War Criminals, states that : 

” Persons who occupy a supervisory or commanding position in 
relation to war criminals and in their capacity as such have not fulfilled 
their duty to prevent crimes from being committed by their subordinates 
shall be treated as the accomplices of such war criminals.”! 1 ) 

A special provision was also made in the Netherlands relating to the 
responsibility of a superior for war crimes committed by his subordinates. 
The Law of July, 1947, adds inter alia, the following provision to the Extra¬ 
ordinary Penal Law Decree of 22nd December, 1943 : 

Article 27 (a) (3) : Any superior who deliberately permits a sub¬ 
ordinate to be guilty of such a crime shall be punished with a similar 
punishment as laid down in paragraphs 1 and 2.” 

A similar provision is contained in Article 9 of the N.E.I. Statute Book 
Decree No. 45 of 1946, which reads : 

“ He whose subordinate has committed a war crime shall be equally 
punishable for that war crime, if he has tolerated its commission by 
his subordinate whilst knowing, or at least must have reasonably 
supposed, that it was being or would be committed.”( 2 ) 

It will be seen that the French enactment mentions only crimes “ organised 
or tolerated,” the Luxembourg provision only those “tolerated ” and the 
Netherlands enactments only those deliberately permitted or knowingly 
tolerated. A reference to an element of knowledge enters into the drafting 
of each of these three texts. 

The Chinese enactment does not define the extent of the duty of com¬ 
manders “ to prevent crimes from being committed by their subordinates.” 
but the extent to which the Chinese Courts have been w illing to go in pinning 
responsibility of this kind on to commanders was shown by the Trial of 
Takashi Sakai by the Chinese War Crimes Military Tribunal of the Ministry 
of National Defence, Nanking, 27th August, 1946. Here the Tribunal 
pointed out that the accused must have known of the acts of atrocities 
committed by his subordinates ; the question is therefore left open whether 
he would have been held guilty of breach of duty in relation to acts of which 
he had no knowledge.!*) 

It seems implicit in the Judge Advocate’s words in the trial by a British 
Military Court at Wuppertal, 10th and 11th July, 1946, of General Victor 
Seeger that some kind of knowledge on the accused’s part was necessary to 

<*) Vol. XIV. p. 158. 

See Vol. XI. pp. 100-1. 

O See Vol. IV, p. 88 and Vol. XIV, p. 7. 


i 
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make him guilty,! 1 ) and the three reports by British and Canadian trials 
contained in Volume IV also provide, inter alia, some evidence that an 
accused must have had knowltdge of the offences of his troops.( 2 ) Similarly, 
in the trial of Baba Masao by an Australian Military Court at Rabaul, the 
Judge Advocate advised the Court that “ In order to succeed the prosecution 
must prove . . . that war crimes were committed as a result of the accused’s 
failure to discharge his duties as a commander either by deliberately Jailing 
in his duties or by culpably or wilfully disregarding them, not caring whether 
this resulted ift the commission of a war crime or not ”.(*) 

A study of a passage from the judgment delivered in the Trial of Field 
Marshal Erhard Milch by a United States Military Tribunal at Nuremberg, 
from 2nd January, 1947, to 17th April, 1947, in which the Tribunal dealt 
with the accused’s alleged responsibility under Count Two, has shown that 
the accused was held not guilty of being implicated in the conducting of the 
illegal experiments referred to because the Tribunal was not satisfied that he 
knew of their illegal nature ; no duty to find whether they had such a nature 
is mentioned.! 4 ) Similarly the type of liability described by the Judge 
Advocate in the Trial of Frans Schonfeld and nine others by a British 
Military Court, Essen. 11th—26th June, 1946, assumed knowledge on the 
part of the accused : " Criminal responsibility might also arise, in the case 
of a person occupying a position of authority, through culpable negligence, 
for example, if Harders had reasonable grounds for supposing that his men 
were going to indulge in committing a war crime against their opponents— 
whether they be Dutch Resistance opponents or Allied airmen opponents— 
and in fact they did so, and he failed to take all reasonable steps to prevent 
such an occurrence. 1 think, if such a doctrine were to be invoked in this 
case, the court, before acting upon it to the detriment of Harders would 
require to be satisfied that Hardegan, prior to leaving for Tilburg on 9th 
July, 1944, had apprised Harders that it was their intention to murder any 
suspicious characters they found. In any event, the court would have to be 
satisfied that the crimes alleged were the natural result of the negligence of 
the accused : in other words, that a direction from Harders, given at the 
correct time, would have prevented any unjustifiable killing taking place.”( J ) 
Among the accused in the trials reported on in Volume V there appeared 
two higher officers alleged to have had an overall responsibility for certain 
purported proceedings taken against Allied victims by persons under their 
command. Reference should be made in this connection to the evidence 
relating to Major General Shigeru Sawadat 6 ) and General Tanaka Hisakasu.t ) 
Both were found guilty, but the Confirming Authority disapproved the 
sentences passed on the second accused. It will be recalled that both 
generals were away from the scene at the time when the purported trials 
were held. Whereas Shigeru Sawada was personally informed of the pro¬ 
ceedings on his return, however, and also admitted having had jurisdiction 


(*) See Vol. IV, pp. 88-89. 

( a ) See Vol. IV, p. 89. 
t 3 ) Vol. XI, p. 60. 

<‘) See Vol. IV, pp. 89-91 and Vol. VII, pp. 61-63. 
I s ) Vol. XI. pp. 70-1. 

<•) See pp. 1, 4-5 and 8 of Vol. V. 

<’) See pp. 66, 68 and 70 of Vol. V. 
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over the prison where certain of the victims had been incarcerated under the 
conditions described on p. 6 of Volume V, Tanaka Hisakasu did not 
return to his command headquarters until after the execution of the victim 
and was not proved to have known in advance that the trial would not be fair 
or to have known or had reasonable grounds to believe that, if the prisoner 
should be convicted, the execution of the sentence would be carried out 
without his consent, which was required by Japanese law.! 1 ) 

In the judgment in the Pohl Trial , the accused Erwin Tschentscher. who 
had been a battalion commander of a supply column, and a company com¬ 
mander. on the Russian Front during 1941, was held not responsible for the 
murder of Jewish civilians and other non-combatants in Poland and the 
Ukraine by members of his commands at that time. The Tribunal found 
that he had no " actual knowledge ” of these offences, and added that the 
decision of the Supreme Court in the Yamashita Trial “ does not apply 
to the defendant Tschentscher ", for, “ conceding the evidence of the 
Prosecution to be true as to the participation of subordinates under his 
command, such participation by them was not of sufficient magnitude or 
duration to constitute notice to the defendant, and thus give an opportunity 
to control their actions. Therefore, the Tribunal finds and adjudges that 
the defendant Tschentscher is not guilty of participating in the murders and 
atrocities committed in the Russian campaign as alleged by the 
prosecution. ”(*) 

The Judgment in the High Command Trial stated that a high commander 
” has the right to assume that details entrusted to responsible subordinates 
will be legally executed ". Criminal responsibility does not automatically 
attach to him for all acts of his subordinates. There must be an unlawful 
act on his part or a failure to supervise his subordinates constituting criminal 
negligence on his part. Later the Tribunal stated explicitly that “ the com¬ 
mander must have knowledge ot these offences and acquiesce or participate 
or criminally neglect to interfere in their commission and that the offences 
committed must be patently criminal ”.( 3 ) A similar test was applied to 
offences committed by units taking orders from other authorities : " The 
'ole question then as to such defendants in this case is whether or not they 
knew of the criminal activities of the Einsatzgruppcn or the Security Police 

and S.D. and neglected to suppress them- When we discuss the evidence 

against the various defendants, we shall treat with greater detail the evidence 
relating to the activities of the Einsatzgruppcn in the commands of the 
various defendants, and to what extent, if any, such activities were known 
to and acquiesced in or supported by them.’V) 


(*) Vol. V, pp. 78-79. 

<•> Vol. VII. pp. 63-64. (Italics inserted). In the Flick Trial , the accused Flick was 
v hown to have had “ knowledge and approval " of the acts of a subordinate, Weiss, for 
which he was held jointly responsible : See Vol. IX, p. 54. 

(*) It will be noted that the last nine words of the passage quoted add a further restriction 
to the commander's responsibility, one not recognised in other trials reported upon in 
these voluncs, in which trials it was assumed that if the commander knew that his subor¬ 
dinates were carrying out acts which were in fact illegal he would not then be able to plead 
that he did not know that such acts were illegal. 

( 4 ) See Vol. XII. pp. 110-111, where other examples of the Tribunal's attitude to this 
question of knowledge are set out or referred to. 
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It appears however that, in suitable circumstances, the requirement of 
knowledge may be dispensed with. On certain occasions! 1 ) the Tribunal 
laid down that accused “ should have had . . . knowledge ” of reports made 
to them of offences committed, and the Tribunal adopted “ as a correct 
statement of law ” the opinion of the Tribunal in the Hostages Trial that : 

“ Want of knowledge of the contents of reports made to him [i.e. to 
the Commanding General] is not a defence. Reports to Commanding 
Generals are made for their special benefit. Any failure to acquaint 
themselves with the contents of such reports, a failure to require addi¬ 
tional reports where inadequacy appears on their face, constitutes a 
dereliction of duty which he cannot use in his own behalf.”! 2 ) 

Some support is given, in fact, as will be shown, to the view that a com¬ 
mander has a duty, not only to prevent crimes of which he has knowledge 
or which seem to him likely to occur, but also to take reasonable steps to 
discover the standard of conduct of his troops, and it may be that this view 
will gain ground. 

The Supreme Court of the United States held that General Yamashita 
had a duty to “ take such measures as were within his power and appropriate 
in the circumstances to protect prisoners of war and the civilian population." 
that is to say to prevent offences against them from being committed. The 
use of the term “ appropriate in the circumstances ” serves to underline 
the remark made previously that a great discretion is left to the Court 
to decide exactly where the responsibility of the commander shall cease, 
since no international agreement or usage lays down what these measures 
are. The Commission which tried Yamashita seemed to assume that he 
had had a duty to “ discover and control " the acts of his subordinates: 

“ It is absurd ... to consider a commander a murderer or rapist 
because one of his soldiers commits a murder or a rape. Nevertheless, 
where murder and rape and vicious, revengeful actions are widespread 
offences, and there is no effective attempt by a commander to discover 
and control the criminal acts, such a commander may be held responsible, 
even criminally liable, for the lawless acts of his troops, depending upon 
their nature and the circumstances surrounding them.'T 3 ) 

The majority judgment of the Supreme Court would appear to have left 
open the possibility that, in certain circumstances, such a duty could exist. 
In dissenting, Mr. Justice Murphy expressed the opinion that : " Had there 
been some element of knowledge or direct connection with the atrocities 
the problem would be entirely different”. 

C) Quoted in Vol. XllT PP- 111-112. 

(*) See Vol. VIII, p. 71 and Vol. XII, p. 112. In the notes to the Yamashita Trial it w as 
suggested that : “ Short of maintaining that a Commander has a duty to discover the state 
of discipline prevailing among his troops. Courts dealing w ith cases such as those at present 
under discussion may in suitable instances have regarded means of knowledge as being 
the same as knowledge itself. This presumption has been defined as follows : 

“ * Means of knowledge and knowledge itself are, in legal effect, the same thing where 
there is enough to put a party on inquiry. Knowledge w hich one has or ought to have 
under the circumstances is imputed to him. ... In other words, whatever fairly puts 
a person on inquiry is sufficient notice where the means of knowledge are at hand : 
and if he omits to inquire, he is then chargeable with all the facts which, by a proper 
inquiry, he might have ascertained. A person has no right to shut his eyes or his ears 
to avoid information, and then say that he had no notice : he does wrong not to heed 
to “signs and signals” seen bv him.’ (39 Am. Jur.. pp. 236-237, Sec. 12.) (Vol. 
IV, pp. 94-95.) 

(*) Vol. IV, p. 35. 
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Certain passages from the judgment of the United States Military Tribunal 
which tried Karl Brandt and Others at Nuremburg, from 9th December, 
1946. to 20th August, 1947 (The Doctors' Trial), which have been quoted 
on pages 91-93 of Volume IV. indicate that the Military Tribunal which 
conducted that trial assumed that certain accused were under a duty to make 
active investigations to find whether certain experiments made by their 
Nubordinates were legal, especially in the sense that the subjects had given 
their voluntary consent. The Tribunal stated, inter alia : “The duty and 
responsibility for ascertaining the quality of the consent rests upon each 
individual who initiates, directs, or engages in the experiment. It is a 
personal duty and responsibility which may not be delegated to another with 
impunity”. 

Elsewhere, the Judgment in the Doctors' Trial stated that : “ Occupying 
the position he did and being a physician of ability and experience, the duty 
rested upon him [Karl Brandt to make some adequate investigation con¬ 
cerning the medical experiments which he knew had been, were being, and 
doubtless would continue to be. conducted in the concentration camps,” 
and it may be that the fact that Milch was not “ a physician of ability and 
experience.” and the circumstance that “ His position involved vast responsi¬ 
bilities covering a wide industrial field, and there were certainly countless 
subordinate fields within the Luftwaffe of which he had only cursory know¬ 
ledge,” including the conduct of medical experiments, go far towards explain¬ 
ing why his judges excused Milch of a duty to discover whether the experi¬ 
ments carried out by persons within his general command were of a legal 
character.! 1 ) 

Speaking of one of the accused before it, the Tribunal acting in the Pohl 
Trial said : 

“ Mummenthy’s assertions that he did not know what was happening 
in the labour camps and enterprises under his jurisdiction does not 
exonerate him. It was liis duty to know.”('-) 

The Judgment delivered in the Tokyo Trial includes an interesting passage 
on responsibility for offences against prisoners of war which, apart from its 
general interest, is significant as showing that the International Military 
Tribunal of the Far East also was willing to postulate a duty on the part 
of a superior to find out whether offences were being committed by his 
subordinates : 

In general the responsibility for prisoners held by Japan may be 
stated to have rested upon : 

(1) Members of the Government ; 

(2) Military or Naval Officers in command of formations having 
prisoners in their possession ; 

(3) Officials in those departments which were concerned with the 
well-being of prisoners ; 

(4) Officials, whether civilian, military, or nasal, having direct and 
immediate control of prisoners. 


(■) Vol. VII, p. 63. 
(-) Italics inserted. 
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“ It is the duty of all those on whom responsibility rests to secure proper 
treatment of prisoners and to prevent their ill-treatment by establishing and 
securing the continuous and efficient working of a system appropriate for 
these purposes. Such persons fail in this duty and become responsible for 
ill-treatment of prisoners if : 

(1) They fail to establish such a system : 

(2) Having established such a system, they fail to secure its continued 
and efficient working. 

“ Each of such persons has a duty to ascertain that the system is 
working and if he neglects to do so he is responsible. He does not 
discharge his duty by merely instituting an appropriate system and 
thereafter neglecting to learn of its application. An Army Commander 
or a Minister of War, for example, must be at the same pains to ensure 
obedience to his orders in this respect as he would in respect of other 
orders he has issued on matters of the first importance. 

“ Nevertheless, such persons are not responsible if a proper system 
and its continuous efficient functioning be provided for, and conventional 
war crimes be committed, unless : 

(1) They had knowledge that such crimes were being committed, 
and having such knowledge they failed to take such steps as were 
within their power to prevent the commission of such crimes in the 
future, or, 

(2) They are at fault in having Jailed to acquire such knowledge. 

“ If such a person had, or should, but for negligence or supineness, 
have had such knowledge he is not excused for inaction if his office 
required or permitted him to take any action to prevent such crimes. 
On the other hand, it is not enough for the exculpation of a person, 
otherwise responsible, for him to show that he accepted assurances 
from others more directly associated with the control of the prisoners 
if having regard to the position of those others, to the frequency of 
reports of such crimes, or to any other circumstances he should have 
been put upon further enquiry as to whether these assurances were true 
or untrue. That crimes are notorious, numerous and widespread as to 
time and place are matters to be considered in imputing knowledge. 

“ A member of a Cabinet which, collectively, as one of the principal 
organs of the Government, is responsible for the care of prisoners is not 
absolved from responsibility if, having knowledge of the commission of 
the crimes in the sense already discussed, and omitting or failing to 
secure the taking of measures to prevent the commission of such crimes 
in the future, he elects to continue as a member of the Cabinet. This 
is the position even though the Department of which he has the charge 
is not directly concerned with the care of prisoners. A Cabinet member 
may resign. If he has knowledge of ill-treatment of prisoners, is power¬ 
less to prevent future ill-treatment, but elects to remain in the Cabinet, 
thereby continuing to participate in its collective responsibility for 
protection of prisoners, he willingly assumes responsibility for any ill- 
treatment in the future. 

“ Army or Navy Commanders can, by order, secure proper treatment 
and prevent ill-treatment of prisoners. So can Ministers of War and 
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of the Navy. If crimes are committed against prisoners under their 
control, of the likely occurrence of which they had. or should have had 
knowledge in advance, they are responsible for those crimes. If, for 
example, it be shown that within the units under his command con¬ 
ventional war crimes have been committed of which he knew or should 
have known, a commander who takes no adequate steps to prevent the 
occurrence of such crimes in the future will be responsible for such 
future crimes. 

“ Departmental officials having knowledge of ill-treatment of 
prisoners are not responsible for reason of their failure to resign ; but 
if their functions included the administration of the system of protection 
of prisoners and if they had or should have had knowledge of crimes 
and did nothing effective, to the extent of their powers, to prevent their 
occurrence in the future, then they are responsible for such future 
crimes,”! 1 ) 

The Tribunal acting in the High Command Trial dealt with, inter alia, the 
position of a commanding officer who knows that men under his command 
are committing violations of international law in pursuance of orders from 
his superiors passed down independently of him. While admitting the 
difficulty of his position,! 2 ) the Tribunal held that “by doing nothing 
he cannot wash his hands of international responsibility. His only defence 
lies in the fact that the order was from a superior, which Control Council 
Law No. 10 declares constitutes only a mitigating circumstance. ”(*) 

The Tribunal was w illing to admit that a commanding General’s responsi¬ 
bility under international law for conditions in territory under the occupation 
of his troops could to some extent be affected by his status under the military 
and other municipal laws of his country.! 1 ) The responsibility of com¬ 
manders of occupied territories was said to be fixed, inter alia, by “ the 
authority ol the commander which has been delegated to him by his own 
government. ... It must be borne in mind that a military commander, 
whether it be of an occupied territory or otherwise, is subject both to the 
orders of his military superior and the State itself as to his jurisdiction and 
functions.” The Yamashita Case was distinguished from the present on 
the grounds of a differing extent of authority permitted by the State to the 
accused involved. 

In the Tribunal s opinion, however, the doctrine that a commander's 
governmental authorities may in effect relieve him of certain of his responsi¬ 
bility under international law has its limits : “ . . . under international law 
and accepted usages of civilised nations ” a military commander in an 
occupied area “ has certain responsibilities which he cannot set aside or 
ignore by reason of activities of his own Stale within his area ”. Further¬ 
more. the Tribunal seems to have felt that, while none of the accused had the 

(■> Official Transcript of the Judgment oj the International Military Tribunal for the Far 
Eu\t, pp. 29-32. (Italics inserted), 
t-) See Vol. XII, p. 74. 

( > An application of this ruling by the Tribunal is described in Voi. XII, pp. 106-107. 
(*) This possibility has not received attention in other reasoned Judgments reported in 
I these volumes. The decision of the Supreme Court in the Yamashita Case laid down the 

duty of a commander to take such measures as were within his power and appropriate 
in the circumstances to protect prisoners of war and the civilian population (see Vol. IV, 
pp. 42-44). The Supreme Court did not use the words ” within his authority " and would 
appear to have meant “ within his physical power”. 
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wide powers of a Yamashita, their authority was nevertheless very extensive. 
The accused would be responsible for all crimes committed by the Einsatz- 
gruppen of the Security Police and S.D. of which they had knowledge and 
which they neglected to suppress. 

The specific reference to the Einsatzgruppen arose from the fact that the 
Defence had asserted “ that the executive power of field commanders did 
not extend to the activities of certain economic and police agencies which 
operated within their areas ”. It will be recalled that the Tribunal before 
which the Hostages Trial was held expressed the same opinion as the present 
Tribunal and a part of the Judgment in that Trial was quoted, inter alia, by 
the Tribunal acting in the High Command Trial: 

“ It is the duty of the commanding general in occupied territory to 
maintain peace and order, punish crime and protect lives and property. 
This duty extends not only to the inhabitants of the occupied territory 
but to his own troops and auxiliaries as well. The commanding general 
of occupied territory having executive authority as well as military 
command, will not be heard to say that a unit taking unlawful orders 
from someone other than himself, was responsible for the crime and that 
he is thereby absolved from responsibility. It is here claimed, for 
example, that certain S.S. units under the direct command of Heinrich 
Himmler committed certain of the atrocities herein charged without 
the knowledge, consent or approval of these defendants. But this 
cannot be a defence for the commanding general of occupied territory . 
The duty and responsibility for maintaining peace and order, and the 
prevention of crime rests upon the commanding general. He cannot 
ignore obvious facts and plead ignorance as a defence.”! 1 ) 

Further, it appears that, just as a commanding general has w ide responsi¬ 
bilities under international law, so also is he allowed considerable latitude 
in the ways in which he fulfills these responsibilities ; the Tribunal held that 
“ the duty imposed upon a military commander is the protection of the 
civilian population. Whether this protection be assured by the prosecution 
of soldiers charged with offences against the civilian population, or whether 
it be assured by disciplinary measures or otherwise, is immaterial from an 
international standpoint.”! 8 ) 

The judgment delivered in the Hostages Trial has already been referred 
to in these pages on the question of the extent to which a commanding general 
in occupied territory may be held liable for the offences of troops under his 
command. It may be convenient to summarise the relevant passages.! 2 ) 
Three points in particular are worthy of note : (a) a commander having 
executive authority over occupied territory—in effect the person on whom 
rests principally the obligations laid down in Section 111 ( Military Authority 
over the Territory of the Hostile State ) of Hague Convention No. IV of 1907 
—shall not be able to plead that offences were committed, within the occupied 
territory under his authority, by persons taking orders from authorities 
other than himself, as the S.S. took orders directly from Himmler, and the 
same applies to subordinate commanders to whom executive powers have 
been delegated ; (b) such a commander—and indeed any commander—w ill 

0) See Vol. VII, pp. 69-70 and Vol. XII, pp. 107-110. 

( J ) See Vol. XII, p. 83. 

(*) These are set out in Vol. VIII, pp. 69-70. 
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not usually be permitted to deny knowledge of the contents of reports made 
specially for his benefit : and (< ) a commanding general will usually be held 
liable for events during his temporary absence from headquarters which 
arise out of a “ general prescribed policy formulated by him.” 

The judgment elsewhere reinforced the first principle by stating that a 
commanding general of occupied territory “ cannot escape responsibility 
by a claim of a want of authority. The authority is inherent in his position 
as commanding general of occupied territory. The primary responsibility 
for the prevention and punishment of crime lies with the commanding general, 
a responsibility from which he cannot escape by denying his authority over 
the perpetrators.” From this rule it follows that a commanding general 
cannot hide behind a " puppet government ” and plead that he is not 
responsible for their acts : the Tribunal applied this conclusion to the accused 
von Leyser who was commanding general of a corps area.! 1 ) Elsewhere, 
the Tribunal repeated : “ We must assert again, in view of the defendant’s 
statement that the responsibility for the taking of reprisal measures rested 
with the divisional commanders and the Croatian government, that a corps 
commander must be held responsible for the acts of his subordinate com¬ 
manders in carrying out his orders and for acts which the corps commander 
knew or ought to have known about.” 

<ix) Staff Officers 

A comparison of the evidence relating to the accused Foertsch and von 
Geitner! 2 ), two of the accused in the Hostages Trial, and the findings of 
the Tribunal upon them indicates the limits beyond which the Tribunal 
found it impossible to hold a chief of staff liable for the acts of the subordin¬ 
ates of his commander. The Tribunal took the view, for instance, that a 
chief of staff could not be held responsible for the outcome of his commander’s 
orders which he approved from the point of view of form, and issued on 
the latter’s behalf. 

Of Foertsch the Tribunal concluded that "the nature of the position 
of the defendant Foertsch as Chief of Staff, his entire want of command 
authority in the field, his attempts to procure the rescission of certain unlawful 
orders and the mitigation of others, as well as the want of direct evidence 
placing responsibility upon him. leads us to conclude that the Prosecution 
has failed to make a case against the defendant. No overt act from which 
a criminal intent could be inferred, has been established. 

" That he had know ledge of the doing of acts which we have herein 
held to be unlawful under International Law cannot be doubted. It is 
not enough to say that he must have been a guilty participant. It 
must be shown by some responsible act that he was. Many of these 
acts were committed by organisations over which the Wehrmacht, with 
the exception of the commanding general, had no control at all. Many 
others were carried out through regular channels over his voiced objec¬ 
tion or passi *'e resistence. The evidence fails to show the commission 
of an unlawful act which was the result of any action, affirmative or 
passive, on the part of this defendant. His mere knowledge of the 
happening of unlawful acts does not meet the requirements of criminal 


0) See Vol. Vlll. pp. 72-74. 

(*) For this evidence see Vol. VIII, pp. 42-43. 
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law. He must be one who orders, abets or takes a consenting part 
in the crime. We cannot say that the defendant met the foregoing 
requirements as to participation. We are required to say therefore that 
the evidence does not show beyond a reasonable doubt that the defendant 
Foertsch is guilty on any of the counts charged.” 

Von Geitner was also found not guilty, on the grounds of his not having 
been shown to have taken any consenting part in illegal acts, “ coupled with 
the nature and responsibilities of his position and the want of authority 
on his part to prevent the execution of the unlawful acts charged."! 1 ) 

On the other hand, two trials reported in Volume V of this series have 
shown that a Chief of Staff may be held guilty of committing war crimes! 2 ). 
Certainly the position of Chief of Staff provides no immunity upon its 
holder and the responsibility of such a person for w'ar crimes must be judged 
upon the facts of each case. An examination of the relevant facts of the 
two trials mentioned above shows that the chiefs of staff who were held 
guilty took a closer and more willing and active part in the offences charged 
than did Foertsch and von Geitner.! 3 ) 

The question of the extent of responsibility of staff officers arose again 
in the High Command Trial. Here the Tribunal held! 4 ) that the fact that 
Geitner and Foertsch were acquitted in the Hostages Trial did not signify 
that staff officers were absolved from all criminal responsibility for matters 
in which their commanding officer could be held responsible. The Tribunal 
regarded as sound the finding in the previous trial but held that " the facts 
in that case are not applicable to any defendant on trial in this case.” 

On the other hand the Tribunal ruled that “ If the basic idea is criminal 
under international law, the staff officer who puts that idea into the form of 
a military order, either himself or through subordinates under him, or takes 
personal action to see that it is properly distributed to those units where it 
becomes effective commits a criminal act under international law ” ; whereas 
the preparation, and approval as to form, of criminal orders, and the distribu¬ 
tion of such orders, appeared among the duties of either Foertsch or von 
Geitner, who were nevertheless acquitted. It should be added, however, 
that the detailed legal drafting of these orders was in the hands of a legal 
department or officer outside the authority of the two accused named-! 5 ) 

A chief of staff cannot, apparently, be held guilty of crimes of omission 
as a commanding general may be.(*) “ A failure to properly exercise 
command authority ”, said the Judgment, “ is not the responsibility ot a 
chief of staff”.( 7 ) The Tribunal pointed out that “it was of course the 
duty of a chief of staff to keep [his] commander informed of the activities 
which took place within the field of his command insofar at least as they 
were considered of sufficient importance by such commander ”, but it 
appears from the context that the Tribunal regarded such duty as being one 
laid down by German military law and not one existing under international 

(*) Vol. Vlll, pp. 75-76. 

(«) See Vol. V, p. 79. 

(*) Compare Vol. V, pp. 62, 63, 67, 68 and 69 with pp. 42-43 of Vol. Vlll. 

(‘) See Vol. Xll, p. 80. 

( 5 ) See Vol. Vlll, pp. 42^43. 

(‘) See p. 62. 

O See Vol. XU, p. 81. 
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law.(') If it were laid down by international law that a chief of staff must 
keep his commanding officer informed of certain matters then it would be 
possible for the chief of staff to be guilty of a war crime of omission, i.e. a 
failure to fulfil his own duty as a staff officer not his superiors “ command 
authority ” referred to above. The Tribunal's words do not, however, 
allow it to be said that a chief of staff may be guilty of such a war crime of 
omission. 

This conclusion is borne out by other words of the Tribunal indicating 
that only positive action can make a chief of staff guilty : “ In the absence 
of participation in criminal orders or their execution within a command, 
a chief of staff does not become criminally responsible for criminal acts 
occurring therein ”(*) 

The opportunity of a chief of staff to commit war crimes seems, in the 
opinion of the Tribunal, to arise from his power “ to issue orders and direc¬ 
tives in the name of his commander ”, a power which varies widely in practice 
but w hich may allow sufficient exercise of initiative and discretion to involve 
the chief of staff in the commission of offences under the laws and usages 
of war.f 3 ) 

Extracts made in Volume XII from the Judgment of the Tribunal on the 
accused Woehler( J ) seemed to indicate that a chief of staff may be held 
responsible for war crimes committed as a result of his orders if such orders 
are not “ basic orders ” such as “ necessarily would be submitted to a 
commander-in-chief” but orders which “a chief of staff would normally 
issue of his own volition.” 

The fact that the making of a substantial contribution to the drafting of an 
illegal order (as distinct from approving it from the point of view of form) 
may make an accused criminally liable was shown by the passages from the 
Judgment dealing with the accused Lehmann ( 5 ) and Warlimont.( 8 ) 

The International Military Tribunal for the Far East had no hesitation 
in declaring a Chief-of-Staff responsible for war crimes, but it will be observed 
that the following passage from its Judgment indicates that the accused 
involved had been “ in a position to influence policy ” : 

“ In October, 1944, Muto became Chief-of-Staff to Vamashita in the 
Philippines. He held that post until the Surrender. His position was 
now very different from that which he held during the so-called “ Rape 
of Nanking ”, He was now in a position to influence policy. During 
his tenure or office as such Chief-of-Staff a campaign of massacre, 
torture and other atrocities was waged by the Japanese troops on the 
civilian population and prisoners ol war and civilian internees were 
starved, tortured and murdered. Muto shares responsibility for these 
gross breaches of the Laws of War. We reject his defence that he knew 
nothing of these occurrences. It is wholly incredible. The Tribunal 
finds Muto guilty on Counts 54 and 55. "(J) 

PlSeeVol. XII, pp. 80-81. 

(=> Sec Vol. XII, p. 81. 

P) See Vol. XII, pp. 81-82. 

{*) Sec Vol. XII, pp. 113-115. 

O See Vol. XU, pp. 116-118. 

Cl See Vol. XU, p. 118. 

East p ffi | C [86 tranSCnPt ° f 1,16 ^ Ul ^ gmem °f ,he International Military Tribunal for the Far 
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(x) Parachute troops 

In the trial of Kurt Student by a British Military Court, Luneberg. Ger¬ 
many, 6th-10th May, 1946, the accused claimed that the temporary detailing 
of prisoners to work in the fighting zone was unavoidable in airborne 
operations. In his summing up, the Judge Advocate made an interesting 
observation on the question whether parachute troops should occupy the 
same position as others in relation to the provisions of the International 
Conventions on the Conduct of Warfare. ” Parachutists, he said to the 
Court, " are not like ordinary soldiers. They have difficult situations to 
deal with and they often have to work in small numbers. They have to work 
on their own initiative and it is for you, as soldiers, to say whether the same 
standard must be adopted by a parachutist when he is dropped in hostile 
country in small numbers as with the ordinary soldier in the ordinary inlantrv 
attack and it is for you to decide whether on this expedition those paratroops 
would not be told that they would have to be ruthless, that they would have 
to fight hard and they would have difficult circumstances to get over but their 
paramount object must be to carry out the plan. Now, gentlemen, I invite 
you later on to consider how parachutists are trained and how they must be 
trained for their difficult duties. I am bound to say here that the Defence 
are saying in the case of this particular formation trained by Student that it 
was trained most humanely, that they would be clear as to what to do and 
that they would behave strictly in accordance with the laws and usages of 
war. I will say no more on that point but it is one, no doubt, which will 
occur to you and you will have to consider the conduct of the parachute troops 
in the positions in which they were brought. I think you will take the view 
that the Defence feels that the Hague Convention and International Agree¬ 
ments are out of date in that they act rather harshly on the parachutist, 
and they would make them read no doubt so that the parachutist would not 
come under this International Law which is intended to make fighting less 
severe for non-combatants and combatants alike.”( l ) 

This question has not been the subject of authoritative pronouncement in 
any other trial brought to the notice of the United Nations War Crimes 
Commission. 


(*> Vol. IV, p. 112. 

(8.WS) 
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V 

SOME TYPES OF VICTIMS 
OF CRIMES 

Some words should be said regarding some of the categories of person 
protected by international criminal law as it now exists, in order to demon¬ 
strate the extent of the protection afforded. 

1. Prisoners of War 

(i) If a captive has not been a lawful belligerent before capture, he does 
not become entitled to full prisoner of war protection on being taken prisoner. 

The categories who are entitled to such protection on capture are those 
who fall within the terms of Articles 1-3 of the Hague Regulations : 

“ Article 1. The laws, rights and duties of war apply not only to the 
army, but also to militia and volunteer corps fulfilling all the following 
conditions : 

(1) They must be commanded by a person responsible for his 
subordinates ; 

(2) They must have a fixed distinctive sign recognizable at a distance: 

(3) They must carry arms openly ; and 

(4) They must conduct their operations in accordance with the laws 
and customs of war. 

In countries where militia or volunteer corps constitute the army, or 
form part of it, they are included under the denomination * army.’ 

Article 2. The inhabitants of a territory not under occupation who, 
on the approach of the enemy, spontaneously take up arms to resist 
the invading troops without having had time to organize themselves 
in accordance with Article 1, shall be regarded as belligerents if they 
carry arms openly, and if they respect the laws and customs of war. * 

Article 3. The armed forces of the belligerents may consist of com¬ 
batants and non-combatants. In the case of capture by the enemy, 
both have the right to be treated as prisoners of war.” 

The Tribunal acting in the Hostages Trial was faced with the question 
whether certain belligerent units could be regarded as lawful under inter¬ 
national law as laid down in the Hague Regulations : 

“ There is convincing evidence in the record that certain band units 
in both Yugoslavia and Greece complied with the requirements of 
International Law entitling them to the status of a lawful belligerent. 

But the greater portion of the partisan bands failed to comply with the 
rules of war entitling them to be accorded the rights of a lawful belli¬ 
gerent. The evidence fails to establish beyond a reasonable doubt that 
the incidents involved in the present case concern partisan troops having 
the status of lawful belligerents. 
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“ The evidence shows that the bands were sometimes designated as 
units common to military organisation. They, however, had no 
common uniform. They generally wore civilian clothes although parts 
of German, Italian and Serbian uniforms were used to the extent they 
could be obtained. The Soviet Star was generally worn as insignia. 
The evidence will not sustain a finding that it was such that it could 
be seen at a distance. Neither did they carry their arms openly except 
when it was to their advantage to do so. There is some evidence that 
various groups of the resistance forces were commanded by a centralised 
command, such as the partisans of Marshal Tito, the Chetniks of Draja 
Mihailovitch and the Edes of General Zervas. It is in evidence also that 
a few partisan bands met the requirements of lawful belligerency. The 
bands, however, with which we are dealing in this case were not shown 
by satisfactory evidence to have met the requirements. This means, 
of course, that captured members of these unlawful groups were not 
entitled to be treated as prisoners of war. No crime can be properly 
charged against the defendants for the killing of such captured members 
of the resistance forces, they being franctireurs. .. . 

" Guerrilla warfare is said to exist where, after the capitulation of 
the main part of the armed forces, the surrender of the government and 
the occupation of its territory, the remnant of the defeated army or the 
inhabitants themselves continue hostilities by harassing the enemy with 
unorganised forces ordinarily not strong enough to meet the enemy in 
pitched battle. They are placed much in the same position as a spy. 
By the law of war it is lawful to use spies. Nevertheless, a spy when 
captured, may be shot because the belligerent has the right, by means 
of an effective deterrent punishment, to defend against the grave dangers 
of enemy spying. The principle therein involved applies to guerrillas 
who are not lawful belligerents. Just as the spy may act lawfully for his 
country and at the same time be a war criminal to the enemy, so guerrillas 
may render great service to their country and, in the event of success, 
become heroes even, still they remain war criminals in the eyes of the 
enemy and may be treated as such. In no other way can an army 
guard and protect itself from the gadfly tactics of such armed resistance. 
And, on the other hand, members of such resistance forces must accept 
the increased risks involved in this mode of fighting. Such lorces are 
technically not lawful belligerents and are not entitled to protection as 
prisoners of war when captured. . . . Fighting is legitimate only for the 
combatant personnel of a country. It is only this group that is entitled 
to treatment as prisoners of war and incurs no liability beyond detention 
after capture or surrender. 

“ It is contended by the prosecution that the so-called guerrillas 
were in fact irregular troops. A preliminary discussion of the subject 
is essential to a proper determination of the applicable law. Members 
of militia or a volunteer corps, even though they are not a part of the 
regular army, are lawful combatants if (a) they are commanded by a 
responsible person, (b) if they possess some distinctive insignia which 
can be observed at a distance, (c) if they carry arms openly and (d) if 
they observe the laws and customs of war. See Chapter 1, Article I, 
Hague Regulations of 1907. In considering the evidence adduced on 

G s 
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this subject, the foregoing rules will be applied. The question whether 
a captured fighter is a guerrilla or an irregular is sometimes a close one 
that can be determined only by a careful evaluation of the evidence 
before the court. 

“ The question of the rights of the population of an invaded and 
occupied country to resist has been the subject of many conventional 
debates. (Brussels Conference of 1874 ; Hague Peace Conference of 
1899.) A review of the positions assumed by the various nations can 
serve no useful purpose here for the simple reason that a compromise 
(Hague Regulations, 1907) was reached which has remained the control¬ 
ling authority in the fixing of a legal belligerency. If the requirements 
of the Hague Regulations, 1907, are met, a lawful belligerency exists ; 
if they arc not met. it is an unlawful one.”) 1 ) 

It would seem that in the Tribunal’s opinion, it would be possible for a 
fighting group to be entitled to belligerent status under Article 1 of the 
Convention, even though not “ supported by an organised government”.( 2 ) 

If a combatant falls outside the category of legal combatant he becomes 
guilty of a type of war crime called war treason and may be executed on 
capture subject to the right to a fair trial.( 3 ) 

(ii) Article 23(c) of the Hague Regulations forbids the killing or wounding 
of an enemy who, having laid down his arms, or no longer having means of 
defence, has surrendered at discretion.! 4 ) The Regulations were drafted 
long before the possibility of airmen escaping from aircraft by parachute 
was a practical possibility ; nevertheless, Article 23(c) has been interpreted 
so as to protect baled-out airmen, whether captured by armed forces or 
civilians. (*) 

On the other hand, the decision of the United States Military Court at 
Dachau which tried Josef llangolb shows that the mere fact of having 
baled out of an aircraft does not automatically entitle an airman to prisoner 
of war status.) 6 ) 

(iii) Furthermore, there is no doubt that the protection afforded by the 
Hague and Geneva Conventions and by customary international law to 
prisoners of war attaches to them wherever they are. This protection has 
been applied to prisoners interned not only in prisoner of war camps but 

(“) Vo!. VIII, pp. 56-59 and 75. Elsewhere the Tribunal was called upon to decide 
whether a certain group of Italian troops who resisted German demands for surrender 
could legally be shot on capture. The Tribunal found, on the contrary, that the Italian 
forces which so continued to resist “ met all the requirements of the Hague Regulations 
as to belligerent status (See Vol. VIII, pp. 71-72). For a further discussion of the appli¬ 
cation of Article 1 of the Hague Regulations, see Vol. XI, pp. 27-29, and c/Vo 1. XII, pp. 

S5-6 and 94. 

( ! ) Vol. VIII, p. 58. In the Trial of Carl Bauer, Ernst Schrameck and Herbert Falten, a 
Permanent Military Tribunal at Dijon held that certain irregular combatants in France 
were entitled to prisoner of war treatment on capture but did not indicate whether it relied 
upon Article 1 or Article 2 of the Hague Regulations. See Vol. VIU, pp. 16-19. 

(’) See pp. 111-112 and 113. 

(*) See p. 99. 4 

(*) For two instances among many, see Vol. I, pp. 85-86 and 91. 

(“) Vol. XIV, p. 88. 
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also in concentration camps.(*) Again, the Geneva Prisoners of War 
Convention tends to speak in terms of the conditions of prisoner of war 
camps and the treatment of prisoners of war while in such camps ; never¬ 
theless the provisions of the Convention or the rules of customary law codified 
therein have been held applicable also to the conditions of prisoners of war 
while on the line of march between camps or while on the sea on their way 
to camps. 

Thus, in the trial of Arno Heering, held before a British Military Court 
at Hanover, 24th-26th January, 1946. a member of a guard company 
was accused of ill-treating members of the British army and other British 
and Allied nationals while on the march with a column of prisoners of war 
from Marienburg to Brunswick. The accused was found guilty, the prose¬ 
cutor having submitted that the column of march described in the trial was 
to all intents the same and in the same position as a Prisoner of War Camp. 
AH the duties set out in the Geneva Prisoner of War Convention, he claimed, 
fell on the shoulders of the accused.) 2 ) 

Similarly, in the trial of Shoichi Yamamoto and others by an Australian 
Military Court at Rabaul, 20th-27th May. 1946, several accused were found 
guilty of “ ill-treatment of prisoners of war between Sandakan and Ranau 
between 29th January 1945 and 28th February 1945 compelled prisoners of 
war in their charge to march long forced marches under difficult condition 
when sick and underfed as a result whereof many of the said prisoners of 
war died”. The offence proved took place when about 450 prisoners of 
war were being moved from one camp to another. 

That the protection of the laws and customs of war attaches to prisoners 
of war wherever they may be is further proved by the trial of Kishio 
Uchiyama and Mitsugu Fukuda by an Australian Military Court at Singa¬ 
pore, 18th—29th April, 1947. Here the accused were found guilty of “ com¬ 
mitting a war crime in that they on the high seas, between 4th July 1944 
and 8th September 1944 on a voyage from Singapore to Moji (Japan) 
abroad the s.s. “ Rashin Maru ” as officer in charge and non-commissioned 
officer second in charge respectively of a draft of Allied prisoners of war 


(‘/During the course of the Be hen Trial, Colonel Smith (Defence Counsel) pointed out 
that in one of the instances charged, where victims were prisoners of war. a British subject 
who had been captured as a prisoner of war was transferred to the Concentration Camp. 
This was a clear international wrong, but the wrong consisted in ceasing to treat him as 
a prisoner of war, in taking him out of the camp, where he was protected by the Geneva 
Convention, and putting him in a concentration camp where he was exposed to the same 
treatment as any other inmate. The responsibility rested with those who sent him to 
Auschwitz or Bclsen, but the responsibility of the people at Auschwitz and Belsen was 
the same in regard to that man as to any other inmate. Counsel did not know whether 
they even knew he was a prisoner of war. In any case they had no option but to treat 
him as anyone else. 

In his closing address, the Prosecutor claimed that Colonel Smith had suggested that 
the crime involved was the moving of the prisoner of war from the prisoner of war camp 
into the concentration camp and that anything which happened to him thereafter was 
thereby excused. The Prosecutor found it difficult to accept the suggestion that if a man 
was ill-treated in a prisoner of war camp that was a war crime, but if the ill-treatment 
took place outside in the street or in a concentration camp, it was not. Insofar as it did 
not arrive at a special finding regarding the victim in question, who was mentioned on the 
Belsen Charge Sheet, the Court would appear to have rejected Colonel Smith's argument. 
(Vol. II, pp. 74, 106 and 121-122). 

(*) See Vol. XI, pp. 79 80. 
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for whose well being they were responsible were, in violation of the laws 
and usages of war together concerned in the inhumane treatment of the said 
prisoners of war thereby contributing to the physical and mental suffering 
of the said prisoners of war.”( l ) 


2. Civilians in Occupied Territory and Allied Civilians in Enemy 
Territory 

(i) The Hague Regulations are often assumed to protect the nationals of 
an occupied territory, but the use of the expressions “ inhabitants ” and 
“ population ” in Articles 44, 45, 50 and 52 of the Regulations attached to 
the Convention suggests that protection may also extend to certain inhabi¬ 
tants ot occupied territory who are not at the same time nationals of the 
country occupied, for instance, neutrals. The Preamble to the Convention 
states that the provisions thereof are intended “ to serve as a general rule 
of conduct for the belligerents in their mutual relations and in their relations 
with the inhabitants”. The word “ inhabitants ” is also used in the more 
well-known paragraph of the Preamble which has appeared from time to 
time in these Volumes.( 2 ) 

The Tribunal acting in the Justice Trial said the following of the definition 
of “ war crimes ” in the Charter of the International Military Tribunal 
and in Law No. 10 : 

“ The scope of enquiry as to war crimes is, of course, limited by the 
provisions, properly construed, of the Charter and C.C. Law 10. In 
this particular, the two enactments are in substantial harmony. Both 
indicate by inclusion and exclusion the intent that the term 4 war 
crimes shall be employed to cover acts in violation of the laws and 
customs ot war directed against non-Germans, and shall not include 
atrocities committed by Germans against their own nationals. It will 
be observed that Article VI of the Charter enumerates as war crimes 
acts against prisoners of war, persons on the seas, hostages, wanton 
destruction of cities and the like, devastation not justified by military 
necessity, plunder of public or private property (obviously not property 
of Germany or Germans), and 4 ill-treatment or deportation to slave 
labour, or for any other purpose, of civilian population of, or in, occupied 
territory ’. C.C. Law 10, supra, employs similar language. It reads : 

4 . . . ill-treatment or deportation to slave labour or for any other 
purpose of civilian population from occupied territory.' ”( a ) 

It would be going too far to claim that this tendency to regard the Hague 
Convention as protecting civilians other than Allied civilians signifies that 
ex-enemies are protected,! 4 ) but it should be noted that the protection of war 
crime courts has been extended to certain neutrals, according to the municipal 

( l ) Vol. XI, p. 80, note 1. 

(') See p. 7, note 1. 

I’) Vol. VI. pp. 38-39. (Italics are in the original). Compare the quotation from the 
Krupp Trial judgment, on pp. 16-17. 

( 4 ) Sec pp. 86-88 
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legislation of some countries. For instance, Article 1 of the Norwegian 
Law of 13th December, 1946, on the Punishment of Foreign War Criminals 
provides : 

44 Acts which, by reason of their character, come within the scope of 
Norwegian criminal legislation are punishable, according to Norwegian 
law, if they were committed in violation of the laws and customs of war 
by enemy citizens or other aliens who were in enemy service or under 
enemy orders, and if the said acts were committed in Norway or were 
directed against Norwegian citizens or Norwegian interests. In ac¬ 
cordance with the terms of the Civil Criminal Code No. 12, paragraph 4, 
with which should be read No. 13, paragraphs 1 and 3, the above 
provision applies also to acts committed abroad to the prejudice of 
Allied legal rights or of rights which, as laid down by Royal Proclamation, 
are deemed to be equivalent thereto."! 1 ) 

Certain categories of neutral citizens would seem also be be protected 
by Article 1 of the French Ordinance of 28th August, 1944, concerning the 
prosecution of war criminals, which provides as follows : 

44 Article 1. Enemy nationals or agents of other than French 
nationality who are serving enemy administration or interests and who 
are guilty of crimes or offences committed since the beginning of 
hostilities, either in France or in territories under the authority of France, 
or against a French national, or a person under French protection, or 
a person serving or having served in the French armed forces, or a 
stateless person resident in French territory before 17th June, 1940, 
or a refugee residing in French territory, or against the property of any 
natural persons enumerated above, and against any French corporate 
bodies, shall be prosecuted by French military tribunals and shall be 
judged in accordance with the French laws in force, and according to the 
provisions set out in the present ordinance where such offences, even if 
committed at the time or under the pretext of an eixsting state of war. 
are not justified by the laws and customs of war.”! 3 ) 

Article VII of the Chinese Law of 24th October, 1946, governing the trial 
of war criminals, provides that : 

44 Alien combatants and non-combatants who committed any of the 
offences provided under Article II against the Allied Nations or their 
nationals, or against aliens under the protection of the Chinese Government, 
are subject to the application of the present law.”(*) 

(ii) On a narrow interpretation, the Hague Convention does not protect 
civilians outside of occupied territory since the heading of Section II of the 
Hague Convention is 44 Military authority over the territory of the Hostile 
State ”, but this has not in fact prevented courts from extending the protec¬ 
tion of the laws and usages of war not only to Allied civilians on enemy soil 
but also to their children bom on enemy soil. 

(*) Vol. Ill, p. 83 (Italics inserted). An explanatory memorandum of the Norwegian 
Ministry of Justice and Police dealing with this law states that, in referring to rights which 
are equivalent to Allied rights, the draftsmen had in mind particularly : (a) Danish citizens 
and their economic interests, and (b) neutral citizens in Norway or other Allied armed 
forces or persons employed in other Allied war work. (Vol. HI, p. 84). 

(•) Vol. m, p. 93. 

(*) Vol. XIV, pp. 156-7. (Italics inserted). 
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In the Hadamar Trial (the trial of Alphons Klein and six others before an 
American Military Commission at Wiesbaden), various accused were found 
guilty of taking part in the deliberate killing of, among other people, over 
400 Polish and Soviet nationals, many if not most of whom were civilians, 
by injections of poisonous drugs. Here, the fact that the offences took 
place in Hadamar, Germany and not in occupied territory, was treated as 
entirely irrelevant^ 1 ) 

Another example among the many, is the Be ben Trial. In this trial, the 
offences committed in Auschwitz and those committed in Belsen were treated 
by the court as being on entirely the same footing, the fact that Belsen was on 
German territory and Auschwitz in occupied Poland being treated as beside 
the point from the legal point of view.( 2 ) 

In the trial of Heinrich Gerike and seven others (the Velpke Childrens 
Home case), various accused were found guilty of being concerned in the 
killing by wilful neglect of Polish children bom on German territory.C) 
A similar trial was that of Georg Tyrolt and others by a British Military 
Court. Helmstedt, 20th May-24th June, 1946.( 4 ) 

It is clear that the rules laid down in the Hague Regulations must be 
followed in respect of inhabitants of occupied territory who have been 
sent into the country of the occupant for forced labour, as had the mothers 
of the children who were sent into the Velpke home, and to children born to 
them while in captivity.! 5 ) 


3. Ex-Enemy Nationals 

Enemy nationals are left unprotected in war crime trials proper, by contrast 
with trials of what are known as “ crimes against humanity.” For instance. 


t‘) Vol. I, pp. 46-54. 


() Vol. II. pp. 4 and 121-122. In his opening statement in the trial, the Prosecutor quoted 
paragraphs 442 and 443 of the British Manual of Military Law : 

“ 442. War crimes may be divided into four different classes : 

(i) Violations of the recognised rules of warfare by members of the armed forces ... 
" 443. The more important violations are the following : ill-treatment of prisoners 
of war ; . .. ill-treatment of inhabitants in occupied territory . . .” 

The prosecutor claimed that although the words “ inhabitants in occupied countries ” 
were used, it wws obvious that they should be extended to “ all inhabitants of occupied 
countries who have been deported from their own country," the deportation in fact 
being a further infringement of the law. 

(*) Vol. VII, p. 80. 

(•) Vol. VIII, p. 81. 


(*> It was pointed out by the Prosecutor in the Velpke Trial that such deportation was 
itself contrary to international law. It could have been argued by the Defence that the 
otience ol deportation was committed by persons other than the accused ; nevertheless it 
seems reasonable to assume that the inhabitants of an occupied territory keep their rights 
under international law when lorced to leave their own country, even though this is not 
express^ provided in the Hague Convention. Indeed, the Tribunal which conducted the 
Justice Trial stated clearly that the transfer of “ Night and Fog ” prisoners from occupied 
territories to Germany did not cleanse the “ Night and Fog ” Plan of its iniquity “ or 
render it legal in any respect.” (Vol. VI, p. 56). 4 3 

Sitni'arly, the Judge Advocate acting in the Trial of Georg Tyrolt and others by a British 
Military Court, said of the victims of the offences charged in that case : “ Quite obviously 
" 11 1S wron 8 to show !ack or -espect to their family life and individual life in their own 
co >'° u cannot get out of that obligation simply by taking them to your country 
and then ill-treating them there ” (Vol. VII, p. 81). 1 
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the British Royal Warrant provides, in Regulation 1, that the offences to 
be tried by British Military Courts shall only be violations of the laws and 
usages of war committed during any war in which His Majesty has been 
or may be engaged at any time since the 2nd September, 1939.(*) 

In the trial of Susuki Motosuke by a Netherlands Temporary Court- 
Martial, the accused was found not guilty of a war crime, as charged, but 
guilty of a breach of the Netherlands East Indies Penal Code, in respect of 
one of the victims of whose killing he was alleged to have been responsible ; 
the Court came to this decision in view of the fact that this one victim could 
not be regarded as being a national of one of the United Nations since he 
had freely joined the Japanese Army in the Netherlands East Indies, and 
had therefore been in “ foreign military service without the permission ” 
of the Dutch Government, and was therefore not a Netherlands subject 
at the time of his execution^ 2 ) 

Nevertheless, certain offences against ex-enemy nationals do fall within 
the jurisdiction of some courts under the title “ crimes against humanity. 
The types of courts referred to and the relevant jurisdictional provisions 
have already been described or cited,( 3 ) while the general characteristics of 
such crimes are set out later.( 4 ) Here it is necessary only to indicate what 
persons, according to various rulings, have been protected by jurisdictional 
provisions binding upon certain Allied courts which have tried cases after 
the Second World War. 


(*) Vol. I, p. 105. The question received some discussion during the course of the 
Belsen Trial. The defence objected to the proposal of the prosecution to put in affidavits 
which included the allegation of an offence committed against a Hungarian girl. Defence 
counsel pointed out that the charge against the accused referred to the committing of a 
war crime which involved the ill-treatment and killing of allied nationals. Counsel also 
thought that it was within the knowledge of the court that a war crime could not be com¬ 
mitted by a German against a Hungarian since the latter would not be an Allied national. 
The Prosecutor made two points in replying : Hungary, he said, left the Axis belore April. 
1945, and had come on to the Allied side ; at that time, therefore, the Hungarians were 
at least some form of Allies, though Counsel did not know to what extent. A more 
general point made by the Prosecutor was that what he was trying to prove was the treat¬ 
ment of the Allied inmates of the camp. He thought that he was perfectly entitled to 
put before the court evidence of the treatment of other persons in the camp. II there 
were ten people and he wanted to prove that one of them was badly treated, in the Prose¬ 
cutor’s submission, he was perfectly entitled to prove that the ten were badly treated. The 
treatment of all the inmates in the camp was relevant to show the treatment ot any individual 
inmate. The Court decided that the paragraph be included in the evidence before the 
Court. 

Colonel Smith (Counsel for the defendants in general) claimed that only offences against 
Allied nationals could be regarded by the Court as war crimes, and that “ Allied nationals 
meant nationals of the United Nations. The term therefore excluded Hungarians and 
Italians. As has been seen, the Prosecutor himself in effect disclaimed any intention ol 
charging the accused of crimes against persons other than Allied nationals. Both Prose¬ 
cution and Defence therefore recognised that, under the Royal Warrant, the jurisdiction 
of British Military Courts is limited to the trial of war crimes proper and excludes crimes 
against humanity as defined in Article 6(c) of the Charter of the International Military 
Tribunal. British Military Courts deal with such crimes only if they are also violations 
of the laws and usages of war. (Vol. II, pp. 150-151). 

( 2 ) See Vol. XIII, pp. 127-128. 

(*) See p. 27, note 3, and pp. 40-3. 

(*) See pp. 134-8. 
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According to the Judgment delivered in the Justice Trial, crimes against 
humanity may have been committed by German nationals against other 
German nationals or any stateless person.( l ) According to the Judgment 
in the Milch Trial ,(*) the words “ or nationals of Hungary and Rumania ” 
could be added to the possible victims of this dictum. Further, according 
to the Judgment in the Einsatzgruppen Trial, Law No. 10, when it deals 
with crimes against humanity, is not restricted as to the nationality of the 
victim.f 8 ) 


(*) See Vol. VI, pp. 39-40. 
(*) See Vol. VU, p. 40. 

0) See Vol. IX, p. 47. 


VI 

TYPES OF OFFENCES 


A. INCHOATE OFFENCES 

1. Incitement 

That incitement to commit a war crime may be itself punishable, irrespective 
of whether that crime is ever committed, is proved by cases in which the 
giving of criminal orders which were never carried out, has nevertheless 
been punished by the courts.(*) 

2. Attempts 

Some recognition has been given to the possibility that a person may be - 

guilty of a war crime even though he merely attempted to commit an offence 
and the offence was never completed. Thus, Article 4 of the Norwegian 
Law of 13th December, 1946, on the punishment of foreign war criminals, 
provides that: 

“ The attempted commission of any crime referred to in Article No. 1 
of the present law is subject to the same punishment as an accomplished 
act. Complicity is likewise punishable.” 

For an application of this provision, reference should be made to page 120 
of Volume VI. 

Again, Article 13(1) of a Yugoslav Law of 25th August, 1945, which . 

provides for the trial of war criminals and traitors, lays down that : 

“ An attempt to commit acts outlined in this Law shall be punishable 
as a complete criminal act.” 

Under the Dutch war crimes laws, an attempt to commit a war crime is 
equally punishable with the crime itself.( 2 ) 

Neither are convictions for attempts at war crimes unknown in French 
practice. Thus, Jean Georges Stucker was sentenced to imprisonment for 
two years, for the offence of having attempted to secure the arrest or detention 
of a French national, by a French Military Tribunal at Metz, 25th November, 

1947.(*) 

The relevant French provision is Article 2 of the Code Penal which states 
that : 

“ Any attempted crime which is manifested by the commencement of 
its execution, if it has been stopped or has lost its effect only by virtue 
of circumstances independent of the will of its author, is considered 
to be the same as the completed crime.” 



0) See p. 133. 

(*) See Vol. XI, pp. 97-98. 
(•) See Vol. Vn, p. 73. 
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3. Conspiracies 

The existence as a separate offence of conspiracy to commit the crime of 
waging aggressive war does not seem to have been doubted by the United 
States Military Tribunals ;( l ) in this they accepted the view of the Nuremberg 
International Military Tribunal.! 2 ) On the other hand, again following the 
decision of the International Military Tribunal,! 3 ) they have not recognised 
as a separate offence conspiracy to commit war crimes or crimes against 
humanity. 

On 9th July, 1947. a joint session of five United States Military Tribunals 
was held in order to hear counsel argue regarding the sufficiency of counts 
which charged defendants with conspiracy to commit war crimes and crimes 
against humanity as a separate offence. Such counts had been brought 
against the accused in the Justice Trial, in the trial of Karl Brandt and others 
[The Doctors Trial) and in the trial of Oswold Pohl and others, which were 
also being held before certain of the Military Tribunals mentioned above. 
Counsel for the defendants in these three trials challenged the sufficiency 
of these counts while General Telford Taylor, who led the prosecution in 
these trials, argued in support of it. 

After arguments had been heardc*) the Tribunals decided in favour of 
the defence submission, and the Tribunal conducting the Justice Trial ruled 
accordingly, as follows : 

Count 1 ot the indictment in this case charges that the defendants, 
acting pursuant to a common design, unlawfully, wilfully and knowingly 
did conspire and agree together to commit war crimes and crimes 
against humanity as defined in Control Council Law No. 10, Article 2. 
It is charged that the alleged crime was committed between January, 
1933 and April. 1945. 

It is the ruling of this Tribunal that neither the Charter of the 
International Military Tribunal nor Control Council Law No. 10 has 
defined conspiracy to commit a war crime or crime against humanity as 
a separate substantive crime ; therefore, this Tribunal has no jurisdiction 
to try any delendant upon a charge of conspiracy considered as a 
separate substantive offence. . . .”( 5 ) 

War C rime trials involving charges of conspiracy have not, however, 
been unknown. Article 265 of the French Code Penal provides that “ Any 
association formed, whatever its duration or the number of its members, 
and any undertaking arrived at for the purpose of preparing or committing 
crimes against persons or against property, constitutes a crime against the 
public peace.” This provision, inter alia, was relied upon in the trial of 
Henri Georges Stadelhofer by a French Military Tribunal at Marseilles. 
15th April, 1948 ; in finding him guilty of the crime of association de 
maljaiteurs, among other offences, the Tribunal gave an affirmative answer 
to the question whether he, a German national, was guilty, during time of 
war, of “ having formed w ith various members of the German Gestapo an 

0) See p. 148. 

I (') See British Command Paper Cmd. 6964, pp. 42-44. 

t 1 ) Ibid, p. 44. 

(*) These arguments are summarised in Vol. VI. pp. 105-109. 

(‘) Vol. VI, p. 5 . 
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association with the aim of preparing or committing crimes against persons 
or property, without justification under the laws and usages of war.(') 
A further example of a French prosecution for conspiracy is the trial of 
Horst Hebestreit,! 2 ) once chief of the S.D. at St. Girons. In the trial of 
Albert Raskin by a French Military Tribunal at Lyon, 16th January, 1947, 
the only charge was that of association de malfaiteurs, the accused being 
found guilty and sentenced to two years' imprisonment. His offence was 
that of having taken part in the work of German units which exercised police 
functions in France. 

Provisions were also made in the Netherlands laws for the punishment of 
conspiracy to commit a war crime equally with the crime itself.( 3 ) 

The application of laws regarding conspiracy must be distinguished from 
the following : ( 4 ) 

(i) procedural provisions permitting the holding of joint trials ; 

(ii) Regulation 8 (ii) of the British Royal Warrant of 14th June. 1945, 
Army Order 81/45, as amended, and similar provisions made by other 
countries ; 

(iii) the concept of common design ; and 

(iv) the law relating to criminal organisations. 


(*) Vol. VI, p. 106, note 1. Article 20 of the French Ordinance of 28th August, 1944. 
makes the provision quoted above applicable to “ organisations or agencies engaged in 
systematic terrorism.” (Vol. Ill, p. 95). In the course of his dissenting judgment 
in the Justice Trial, Judge Blair made some remarks concerning the decision in that trial 
which is recorded above. His opinion was that : “ Since the language of paragraph 2 
of Law No. 10 expressly provides that any person connected with plans involving the 
commission of a war crime or crime against humanity is deemed to have committed such 
crimes, it is equivalent to providing that the crime is commuted by acts constituting a 
conspiracy under the ordinary meaning of the term. Manifestly it was not necessary 
to place the label ‘ conspiracy ’ upon acts which themselves define and constitute in fact 
and in law a conspiracy. Paragraph 2 was so interpreted by the Zone Commander when 
he issued Military Government Ordinance No. 7, which authorised the creation of this 
and similar military tribunals, and which provides in Article 1 that : 

‘The purpose of this Ordinance is to provide for the establishment ol military 
tribunals which shall have power to try and punish persons charged with offences 
recognised as crimes in Article II of Control Council Law No. 10, including conspiracies 
to commit any such crimes.’ ” 

The Tribunal, lie concluded, “ should therefore declare that military tribunals as created 
by Ordinance No. 7 have jurisdiction over ‘ conspiracy to commit ’ any and all crimes 
defined in Article II of Law No. 10.” (Vol. VI, p. 110.1 
(*) Not previously considered in this series. 

(») See Vol. XI, p. 98. 

(») One of the striking features of the type of warfare waged by the Axis Powers in general 
and by the Nazi regime in particular was the phenomenon of mass criminality for which 
certain organisations were responsible. In a great number of otlicial and non-official 
statements, programmes and recommendations, attention was drawn to this fact, which 
was bound to confront the authorities charged with the meting out of just retribution 
with a formidable task and with great difficulties of a procedural and perhaps also of a 
substantive legal nature. For instance, the United Nations War Crimes Commission 
adopted on 16th May, 1945, a recommendation to its Member Governments in which it 
was said that the Commission had “ ascertained that countless crimes have been committed 
during the war by organised gangs, Gestapo groups, S.S. or Military Units, sometimes 
entire formations”. In order to secure the punishment of the guilty, the Commission 
recommended, inter alia, the committing for trial, cither jointly or individually, of all those 
who, as members of these criminal gangs, had taken part in any way in the carrying out 
of crimes committed collectively by groups, formations and units. These statements and 
recommendations may be thought to have been the inspiring force behind the prov isions 
now to be discussed but it is important to recognise their mutual differences and the differ¬ 
ences between each and the concept of conspiracy. 


J 









92 


TYPES OF OFFENCES 


TYPES OF OFFENCES 


93 


The relevant distinctions are set out below. 

(i) .- 1 joint charge is one on which two or more accused are tried for the 
same offence by the same court at the same time. In his summing up in the 
trial of Georg Tyrolt and others, before a British Military Court, Helmstedt, 
Germany, from 20th May-24th June, 1946, the Judge Advocate said that : 
” There is nothing magic about a joint charge except that it enables you to 
try more than one person at one time. . . .’’I 1 ) 

Offences thus charged have been various ; examples of such charges have 
appeared in the reports on the Belsen Trial(~) and in most of the trials held 
before United States Military Tribunals in Nuremberg.! 3 ) 

(ii) Regulation 8 (ii) of the Royal Warrant and similar provisions. Regula¬ 
tion 8 (ii), as amended, provides : 

“ Where there is evidence that a war crime has been the result of 
concerted action upon the part of a unit or group of men, then evidence 
given upon any charge relating to that crime against any member of 
such unit or group may be received as prima facie evidence of the 
responsibility of each member of that unit or group for that crime. 
In any such case all or any members of any such unit or group may be 
tried jointly in respect of any such war crime and no application by 
any of them to be tried separately shall be allowed by the court." 

Substantially the same provision is made by Regulation 10 (3) of the 
Canadian War Crimes Regulations.! 4 ) Regulation 12 of the Regulations 
made under the Australian War Crimes Act of 1945 has exactly the same 
terms as Regulation 8 (ii) quoted above.! 3 ) The United States China 
Regulations contain the following provisions (16 (d) and (e)) : 

"(d) If the accused is charged with an offence involving concerted 
criminal action upon the part of a military or naval unit, or any group 
or organisation, evidence which has been given previously at a trial of 
any other member of that unit, group or organisation, relative to that 
concerted offence, may be received as prima facie evidence that the 
accused likewise is guilty of that offence. 

(e) The findings and judgment of a commission in any trial of a unit, 
group or organisation with respect to the criminal character, purpose 
or activities thereof shall be given full faith and credit in any subsequent 
trial by that or any other commission of an individual person charged 
with criminal responsibility through membership in such unit, group or 
organisation convicted by a commission, the burden of proof shall shift 
to the accused to establish any mitigating circumstances relating to his 
membership or participation therein.” 


<‘) See Vol. XI, p. 45, note 1. 

<*) See Vol. II. p. 4. 

o Reported in Vols. VI, VII, VIII, IX, X, XII, XIII and XIV. 
(*) Vol. TV, p. 128. 

I s ) Vol. V, p. 100. 


Similar provisions were contained in the SCAP Regulations, but were 
deleted by the letter of 27th December, 1946.( l ) 

A directive was issued by Headquarters, European Theatre dated 14th 
October, 1946, relating to United States Military Government Courts. The 
directive contains in its paragraph 12 detailed provisions under the heading 
“ Mass Atrocity Subsequent Proceedings ”. It is there recalled that 
** certain mass atrocity cases have heretofore been tried, i.e., Hadamar. 
Dachau and Mauthausen cases, wherein the principal participants of the 
respective mass atrocities were charged with violating the laws and usages of 
war under particulars alleging that they acted in pursuance of a common 
design to subject persons to killings, beatings, torture, starvation, abuses 
and indignities, or particulars substantially to the same effect. The courts 
pronounced sentences in those cases involving imprisonment and death and 
of necessity, in view of the issues involved therein, found that the mass 
atrocity operation involved in each was criminal in nature and that those 
involved in the mass atrocities acting in pursuance of a common design did 
subject persons to killings, beatings, tortures, etc.” The Directive provides, 
with regard to subsequent proceedings against accused other than those 
involved in initial or “ parent ” mass atrocity cases, inter alia, that : " In 
such trial of additional participants in the mass atrocity, the prosecuting 
officer will furnish the court certified copies of the charge and particulars 
of the findings and the sentences pronounced in the parent case.” Thereupon 
the court “ will take judicial notice of the decision rendered in the parent 
case, including the finding of the court (in the parent case) that the mass 
atrocity operation was criminal in nature and that the participants therein, 
acting in pursuance of a common design, did subject persons to killings, 
beatings, tortures, etc., and no examination of the record in such parent 
case need be made for this purpose. In such trials of additional participants 
in the mass atrocity, the court will presume , subject to being rebutted by 
appropriate evidence, that those shown by competent evidence to have 
participated in the mass atrocity knew of the criminal nature thereof.”( a ) 

It will be seen that all of these provisions relate to questions of proof 
and define no forms of criminal liability. They thus differ from provisions 
regarding conspiracy, which do define a type of crime. 

Regulation 8(ii) was extensively discussed in the course of the Belsen 
Trial. It is impossible to state whether and how far the court acted on 
Regulation 8(ii) in convicting various accused. Reference has been made, 
however, to the interpretations placed on this provision by Counsel.! 3 ) 
Both Defence and Prosecution were agreed in fact that, before this provision 
could operate against any individual accused, it must have been proved 
that he knowingly took part in a common plan to ill-treat the prisoners 
in the two camps. The classification of Regulation 8(ii) as a provision 
relating to evidence and not as one of substantive law is justified, despite 
the references made by the Prosecutor to the English law of conspiracy.!*) 


(*) Vol. Ill, p. 111. 

(*) (Italics inserted). This provision has received some discussion in the notes to the 
Dachau Trial in Vol. XI, pp. 16-17. 

(*) See Vol. II, pp. 139-141. 

(*) See Vol. II, pp. 108-109. 
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Such arguments were intended simply to elucidate the meaning of the term 
*' concerted action,” and Regulation 8(ii) as a whole appears to be relevant 
only for purposes of assessing evidence. What is to be proved or disproved 
remains “ the responsibility of each member of that unit or group for that 
crime.” Evidence rendered admissible by the Regulation is not more than 
prima facie evidence.! 1 ) 

The Judee Advocate acting in the trial of Willi Tessmann and others by 
a British Military Court in Hamburg. 1st-24th September, 1947, advised 
the Court as follows : 

“ The first point of law to be remembered, 1 think, is this : there are 
nine Accused, and the charge sheet with which they are confronted 
contains three charges. Herr Dr. Breymeier in his final address and 
Herr Dr. Graener both submitted that in spite of the terms of Regulation 
8(ii) of the Regulations governing our procedure, the case of each 
Accused must be considered quite separately. In my view that is correct 
in the circumstances of this case. The regulation referred to says in 
effect that if you are dealing with a group of people or a unit and there 
is evidence against some, that is prima facie evidence against the others ; 
but 1 think it would be right here to say that when all is heard and the 
whole of the evidence has been produced, then you must look at each 
individual case and each charge quite separately.” 

In the absence of reasoned judgments it is impossible to say how far the 
courts have in fact applied the evidential provisions just quoted, with the 
exception of that made by the directive of 14th October. 1946.( 2 ) 

(iii) Common <lesign( 3 ) In a large number of trials held before United 
States Military Government Courts the charges made were charges that 
accused “ acted in pursuance of a common design to commit ” certain 
stated offences ; an example of such wording is provided by the charge made 
in the Dachau Trial .(') 


( l ) In the notes to the Trial of Franz Schonfeld and nine others, by a British Military 
Court at Essen, it has been suggested that an examination of the text of this provision 
shows that, in order for effect to be gi\en to it, the following circumstances must prevail : 

fa) there must be evidence that a war crime was the result of concerted action , but 
it is not said that the aim of such action must be illegal or that it must be the commission 
of the otfence which was in fact committed ; 

(b) the war crime must have been in some way the result of such concerted action, 
though, again according to the strict letter of the Regulation, not necessarily the intended 
result. (See Vol. XI, p. 71, and compare Vol. Ill, pp. 69-70). 

( ! ) See page 93. 

(“) See also pages 52-56. 

(*) See Vol. XI. pp. 5 and 14. The importance placed by the prosecution in that trial 
on the concept of common design may be judged from p. 12 of Vol. XI. Compare the 
use of the words " acting in pursuance of a common interest” in the Hadamar Trial 
indictment (Vol. I, p. 47). 


It would appear that to prove guilt under a charge of acting in pursuance 
of a common design it must be shown (i) that there was a system! 1 ) in force 
to commit certain offences : (ii) that the accused was aware of the system! 8 ) 
and (iii) that the accused participated in operating the system.(*) It seems 
to have been acknowledged by the United States Courts trying cases in which 
acting in pursuance of a common design is charged that such charges are 
not the same as conspiracy charges ; to prove the former there must be 
evidence not only of agreement but also of action in furtherance of it. 

The charge in the Justice Trial was similar, though the words “ common 
design ’ were not used. It was charged, inter alia, that all the accused 
unlawfully, wilfully and knowingly committed war crimes and crimes against 
humanity “in that they were principals in, accessories to, ordered, abetted, 
took a consenting part in, and were connected with plans am! enterprises 
involving the commission of ” certain offences.! 1 ) The Tribunal acting in the 
trial pointed out in its Judgment that “ no defendant was specifically charged 
with the murder or abuse of any particular person. The charge did not 
concern isolated offences, but was one of ' conscious participation in a 
nation-wide governmentally organised system of cruelty and injustice, in 
violation of the laws of war and of humanity, and perpetrated in the name 
of law by the authority of the Ministry of Justice and through the instru¬ 
mentality of the courts.”! 5 ) The Tribunal stated more than once that : 
” The essential elements to prove a defendant guilty under the indictment 
in this case are that a defendant had knowledge of an offence charged in the 

<‘) It has been suggested in the notes to the Dachau Trial that it may be that the facts 
needed to prove the existence of this system would not always suffice to prove 
conspiracy as a separate offence. (See Vol. XI. p. 14). While the matter is in doubt, 
the Prosecution in the Flossenburg Trial (Trial of Friedrich Becker and others by 
a United States Military Court at Dachau, 14th May. 1946—22nd January. 1947), would 
appear to have taken this view. The Prosecutor claimed that Counsel for the defence 
wanted to persuade the court that it was a case of conspiracy that the court was trying, 
and that, once having convinced the court that the accused were charged with conspiracy, 
their next step would be to maintain that there had been a failure of proof of any conspiracy : 
“ They would say that in every conspiracy there must be an agreement, either expressed 
or implied, to do an unlawful act or to do a lawful act by unlawful means.” Then, said 
the Prosecutor, the defence counsel would claim ” that such an agreement between the 
S S. and the capos would be ridiculous on its face ; that such agreement would be impossible 
on the face of the ev idence which reveals that not all of the accused were present at Flossen- 
burg at the same time, nor at the same place, nor even knew each other.” The Prosecutor 
observed that ” Such a contention would be clearly valid if the offence charged were a 
conspiracy. But the offence with which these accused stand charged is not a conspiracy 
. . . in the case at bar, even though it may be contended that the capos and the S.S. were 
at each other s throats, and even though it be shown that not all of the accused were present 
at Flossenburg at the same time, and even though it be shown that some of the accused 
never knew nor spoke to one another, still it is submitted tha. each of the accused was 
capable of and did entertain the common intent or design to subject the inmates of Flossen- 
burg to beatings, killings, tortures, starvation, and other indignities." 

C-) In the Mauthausen Trial, the court, having regard to the general facts assumed this 
knowledge to exist on the part of the accused. (See Vol. XI. pp. 15 16). 

( 3 ) See Vol. XI, pp. 12-13. 

< 4 ) See Vol. 'VI, pp. 3 and 4. (Italics inserted). This wording was based upon that of 
Article II, 2, or Control Council Law No. lOand was used also in for instance, the indictment 
in the Milch Trial : see Vol. VII, pp. 27-28. 

Cl t-'sing similar language the Prosecution in the Flossenburg Trial claimed that • 
•‘Again, let me emphasize, this Court is nol trying these accused for their own specific 
acts of murder, but you are trying their, for their part in aiding, abetting, or participating 
in a common design to subject the prisoners to beatings, killings and tortures." 

(88378) „ 
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indictment and established by the evidence, and that he was connected with 
the commission of that offence.”! 1 ) Speaking of racial persecution in 
particular, the Judgment said, inter alia : “ The record contains innumerable 
acts of persecution of individual Poles and Jews, but to consider these cases 
as isolated and unrelated instances of perversion of justice would be to 
overlook the very essence of the offence charged in the indictment. The 
defendants are not now charged with conspiracy as a separate and substantive 
offence, but it is alleged that they participated in carrying out a governmental 
plan and programme for the persecution and extermination of Jews and 
Poles, a plan which transcended territorial boundaries as well as the bounds 
of human decency.”( 2 ) 

It will be observed that the Tribunal acted upon the principle that acting 
in pursuance of a common design is not the same as entering into a 
conspiracy. 

What, it may be asked, is there to be gained from charging that an accused 
acted in pursuance of a common design to commit certain offences instead 
of charging the simple perpetration of those crimes ? The answer seems to 
be that, while the prosecution has the additional task of proving the existence 
of a common design, yet once that is proved the prosecution can rely upon 
the rule which exists in many systems of law that those who take part in a 
common design to commit an offence which is carried out by one of them 
are all fully responsible for that offence in the eyes of the criminal law.! 3 ) 
The Judge Advocate acting in the trial of Franz Schonfeld and nine others 
before a British Military Court, in his summing up. stressed this rule as it 
exists in English Law : 

" In our law if several persons combine for an unlawful purpose or 
for a law ful purpose to be effected by unlawful means, and one of them, 
in carrying out the purpose, kills a man, it is murder in all who are 


(’) See Vol. VI, p. 84 and see pp. 52 56 of this present volume where this type of complicity 
is further examined. 

( 2 ) Vol. VI, p. 62. 

( J ) Although Count One ir. the Justice Trial was the subject of a special ruling on the 
part of the Tribunal (see Vol. VI. pp. 5-6) paragraph 3 of that count is worth quoting as 
setting out the very principle mentioned above : 

•• All of the defendants herein, acting in concert with each other and with others, 
unlawfully, wilfully, and knowingly participated as leaders, organisers, instigators and 
accomplices in the formulation and execution of the same common design, conspiracy, 
plans and enterprises to commit, and which involved the commission of. War Crimes 
and Crimes against Humanity, and accordingly are individually responsible for their 
own acts and for all acts performed by any person or persons in execution of the said 
common design, conspiracy, plans, and enterprises.” (Vol. VI, p. 2). 

In the Dachau Trial, the prosecution quoted from Wharton, “Criminal Law.” 12th 
edition. Vol. I. p. 341 : If any perpetrators be “ outside of an enclosure watching to 
prevent surprise or for the purpose of keeping guard while his confederates inside are 
committing a felony, such constructive presence is sufficient to make him a principal in 
the second degree. No matter how wide may be the separation of the confederates, 
if they are all engaged in a common plan for the execution of the felony and all take 
their part in the furtherance of the common design, all are liable as principals.” (Vol. 
XI, p. 13). 
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present, whether they actually did or abet or not, provided that the 
death was caused by a member of the party in the course of his endea¬ 
vours to effect the common object of the assembly.”! 1 ) 

It will be recalled that in the Essen Lynching Case certain of the accused 
were found guilty of killing three prisoners of war because every one of them 
had in one form or another taken part in the ill-treatment which eventually 
led to the death of the victims, though against none of the accused had it 
been actually proved that they had individually shot or given the blows which 
caused the death.! 2 ) 

It may be added that while the charge in the Belsen Trial approached no 
nearer to the concept of common design than the statement that the accused 
“were together concerned as parties to the ill-treatment of” certain 
persons,! 3 ) there were nevertheless references in the speeches of Counsel 
and the summing up of the Judge Advocate to an alleged agreement, either 
tacit or express, to ill-treat or kill victims.! 4 ) In this particular trial such 
references may have been made in view either of the principle of responsibility 
mentioned immediately above,! 5 ) or of Regulation 8(ii) which has been 
treated previously.!*) 

In conclusion it may be repeated that the difference between a charge of 
conspiracy and one of acting in pursuance of a common design is that the 

(*) See Vol. XI, p. 68 : and compare p. 71 of that volume. See also Vol. II. p. 141 and 
footnote 3 thereto. In the Almelo Trial, the Judge Advocate pointed out that if people 
were all present together at the same time taking part in a common enterprise which was 
unlawful, each one in his own way assisting the common purpose of all, they were all 
equally guilty in law. (Vol. I. p. 40). 

The Tribunal which conducted the Krupp Trial would appear to have been unwilling 
to apply one aspect of this rule to crimes against peace : 

“ Under a widely accepted, less conservative theory of conspiracy, those who. with 
knowledge of the criminal plan, enter into the common enterprise at a later date, become 
responsible for everything that was done under the conspiracy previously started. Hence, 
had the Tribunal adopted that doctrine, it would have had to determine whether Gustav 
Krupp had the requisite state of mind, and whether, when the defendants reached highly 
responsible positions, they became parties to his plan, or. in other words, his co-con¬ 
spirators. For, I am convinced that when the defendants reached their top positions 
within the Krupp concern, they knew the basic policy of the concern and of Gustav 
Krupp. ” As said before, the Tribunal did not adopt this line . . .” (Vol. X, p. 130). 

O See Vol. I, pp. 88-92. It was the submission of the Prosecution in this irial that 
every person who, following the incitement to the crowd to murder these men, voluntarily 
took aggressive action against any one of these three airmen, was guilty in that he was 
concerned in the killing. It was impossible to separate any one of these acts from another : 
they all made up what is known as a lynching. From the moment they left those barracks, 
the men were doomed and the crowd knew they were doomed and every person in that 
crowd who struck a blow was both morally and criminally responsible for the deaths of 
the three men. Compare Vol. XI, pp. 76 and 77. 

( 3 ) Vol. II, p. 4. 

(*) See. for instance, Vol. II, pp. 118, 120 and 121. 

(T Thus the Judge Advocate recalled that : " The case for the Prosecution was that all 
the accused employed on the staff at Auschwitz knew that a system and a course of conduct 
was in force, and that, in one way or another in furtherance of a common agreement to 
run the camp in a brutal way, all those people were taking part in that course of conduct. 
They asked the Court not to treat the individual acts which might be proved merely as 
offences committed by themselves, but also as evidence clearly indicating that the particular 
offender was acting willingly as a party in the furtherance of this system. They suggested 
that if the Court were satisfied that they were doing so. then they must, each and'everv 
oneofthem.assumeresponsibilityforwhathappened.” |Vol. II. p. 120. For a presentation 
of this point by the Prosecution in the trial see Vol. II. p. 9. 

!*) See pp. 92-94. 

(88378) i| ■’ 
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first would claim that an agreement to commit offences had been made(‘) 
while the second would allege not only the making of an agreement but the 
performance of acts pursuant to it. 

(iv) Membership of criminal organisations is discussed elsewhere in this 
volume.( 2 ) Here it is necessary only to compare or contrast it with the 
crime of conspiracy. 

The Judgment of the Nuremberg International Military Tribunal, whose 
opinions! 3 ) have been regarded as strongly persuasive by the United States 
Military Tribunals acting under Law No. 10, made the following comment, 
among others, in a section of its Judgment headed The Accused Organisations : 

A criminal organisation is analogous to a criminal conspiracy in 
that the essence of both is co-operation for criminal purposes. There 
must be a group bound together and organised for a common purpose. 
The group must be formed or used in connection with the commission 
of crimes denounced by the Charter. Since the declaration with respect 
to the organisations and groups will, as has been pointed out. fix the 
criminality of its members, that definition should exclude persons who 
had no knowledge of the criminal purposes or acts of the organisation 
and those who were drafted by the State for membership, unless they 
were personally implicated in the commission of acts declared criminal 
by Article 6 of the Charter as members of the Organisation. Member¬ 
ship alone is not enough to come within the scope of these declara¬ 
tions.”! 4 ) 

The International Military Tribunal's definition of the crime of member¬ 
ship comes very near to that of a pure conspiracy. It speaks of a group 
“ formed or used in connection w ith the commission of crimes. . .” not of a 
group so formed and used. This leaves the impression that such a group 
formed for the commission of crimes would itself constitute an organisation 
of which membership would be criminal, irrespective of whether the group 
was also used for criminal acts. On the other hand the Tribunal speaks of 
" co-operation for criminal purposes ”, not of mere agreement for such 
purposes. Furthermore, Article 9 of the Charter under which the Tribunal 
operated stated, inter alia that " At the trial of any individual member of any 
group or organisation the Tribunal may declare (in connection with anv act 
of which the individual may be convicted) that the group or organisation of 
which the individual was a member was a criminal organisation . . .” and 
the history of the development of the concept of membership! 3 ) suggests 
strongly that what it w'as to punish was no mere conspiracy to commit 
crimes but a knowing and voluntary membership of organisations which 


( i Acts done pursuant to a conspiracy may he admitted as proa) that a conspiracy 
existed but arc not are not part of the offence as defined by criminal law. 

(*) Sec pp. 150 154. 

P) i.e. those which are not actually legally binding on the Military Tribunals • see 
pp. 17-19. 

(*) British Command Paper, Cmd. 6964, p. 67. 

P) See Vol. XIII. pp. 42 -43. 
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did in fact commit crimes, and those on a wide scale. Viewed in this light, 
membership resembles more the crime of acting in pursuance of a common 
design than it does that of conspiracy.! 1 ) 


B. WAR CRIMES 

1. OFFENCES AGAINST PRISONERS OF WAR 

(i) The killing of prisoners of war without due cause is a clear violation ol 
both customary and conventional international law. Thus, Article 23 of the 
Hague Convention provides that : 

“ Article 23. In addition to the prohibitions provided by special 
Conventions, it is particularly forbidden— 


" (c) To kill or wound an enemy who, having laid down his arms, 
or no longer having means of defence, has surrendered at discretion. ” 
A great many war crime trials have involved convictions on charges 
alleging responsibility for such killings.( 2 ) 

(ii) It is open to a person accused of killing a prisoner of war to plead 
that the execution was in face a legal killing ; this plea is dealt with elsewhere 
under the section on defence pleas.( s ) Apart from the possibility that on 
the facts of any given case an accused may fail to substantiate his defence ot 
legitimate killing, there is further possibility that the courts have recognised 
as a separate positive crime the denial of a fair trial to prisoners of war , the 
committing of which w ould make an accused guilty of a war crime irrespective 
of whether the victims actually suffered or not.( 4 ) It is felt that the courts 
would require the same evidence to prove the perpetration of this positive 
offence, assuming it to be recognised, as they would regard as vitiating a plea 
that a killing was a legitimate one.( s ) 

The material relating to these two possible criminal aspects of the denial 
of a fair trial to prisoners of w'ar which has appeared in Volumes V and VI 
has been taken from trials in which the accused were faced with charges of 
the denial of that right to prisoners of war accused of offences committed 
before they became prisoners of war.( 1 ') It will be recalled that Allied war 
crime courts have several times ruled that the provisions of Part 3 (Judicial 
Proceedings) of Part III. Section V. Chapter 3 of the Geneva Prisoners of 
War Convention of 1929 do not apply to the trial of a person accused of a 
war crime as distinct from an offence committed while a prisoner.(') and 


ll, p. I i Vol. Ill, pp. 23, 
Vol. VIU, pp. 15, 19-20. 


(>) It may be added here that, as defined by the International Military Tribunal, the 
“ crime of membership " is much less an innovation than an examination of the provisions 
of the Charter of the Tribunal (see pp. 17-18 and 98) may have suggested. To hold a person 
guilty of voluntarily participating in the activities of an organisation knowing that such 
organisation possessed illegal purposes or carried out illegal acts would not be contrary 
to the municipal laws of most countries. 

(*) See, for instance, Vol. I, pp. 22-23, 35,72, 82 and 88 ; Vol 
56, 60, 62 and 65 ; Vol. IV, pp. 99, 107, 108, 109 and 113-114. 
and reports contained in Vol. XI. 

P) See pp. 161-166 and 186-187. 

(*) For a discussion of this point see Vol. VI, pp. 102-103. 

p) See pp. 162-166. 

(') See Vo! h’ pp.' 23and 29-31, Vol. HI, pp. 42^3, and 50 ; Vol. Vlll. p. 55. Vol. XI. 
pp 9-10 Vol XII, pp. 63-64 and Vol. XIV, pp. 114-118. The same attitude has been taken 
by the International Military Tribunal of the Far East (pp. 27-28 of the official transcript 
of the Judgment). 


J 
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that this view has been approved by the United States Supreme Court in the 
Yamashita Case, when, after an analysis of the structure and contents of the 
Geneva Comention, it ruled that : 


'• We think it clear, from the context of these recited provisions, that 
part 3. and Article 63 w hich it contains, apply only to judicial proceedings 
directed against a prisoner of war for offences committed while a prisoner 
of war. . . .”(') 

For the trial of prisoners of war for offences committed while in captivity 
the provisions of Part 3 (Judicial Proceedings) provide safeguards additional 
to those recognised by the courts acting in the trials reported upon in Volumes 
V and V I, but no trial has come to the writer’s notice in which an allegation 
based upon Part 3 has led undisputedly to a conviction.! 2 ) In the trial of 
General 'i amashita by a United States Military Commission a breach of the 
Geneva Prisoners of War Convention has implied by paragraph 89 of the 
Supplemental Bill of Particulars, which alleged that, during the month of 
December, 1944, at Manila, the crimes were committed against various 
prisoners of war. named and unnamed, of “ subjecting to trial without prior 
notice to a representative of the protecting power, without opportunity to 
defend, and without counsel ; denying opportunity to appeal from the 
sentence pronounced : and executing a death sentence without communica¬ 
ting to the representative of the protecting power the nature and circumstances 
of the offence charged ”. The remarks made by the President of the Com¬ 
mission in delivery of its findings did not. however, reveal whether this 
particular allegation was found to be substantiated^ 3 ) 

(iii) A number of war crime trials have involved the physical ill-treatment 
of prisoners of uor.(') The Judgment delivered in the High Command Trial 
regarded as declaratory of customary law the provision of Article 4 of the 
Hague Regulations that “ Prisoners of war are in the power of the hostile 
Government, but not of the individuals or corps who capture them. They 


' .Y°,| V • p f' 46 47 - 48 ”* 4 a '’^J ln - N1r - Justice Rutledge's dissenting opinion also 

touched on this point : see pp. 69-73 of that Volume. The question had already been 
touched upon in the original trial : see p. 15 of the Volume. 

(-") The part of the Convention in question comprises Article 60-67. 

Article 60 stales . At the commencement of a judicial hearing against a prisoner of 
war, the detaining Power shall notify the representative of the protecting Power as soon 
as possible, and in any case before the dr nxed for the opening of the hearing. ..." 
Articles 63-66 make the following prw 5 ,ons : 

'• Article 63. A sentence shall o iy e pronounced on a prisoner or war by the same 
tribunals and in accordance with 1 le sai ,e procedure as in the case of persons belonging 
to the armed forces ot the detain lg .’owers. 6 B 

Article 64. Every prisoner > r .... shall have the right of appeal against any sentence 
Power' h ' m m ' hC SamC manner as P crsons ^longing to the amied forces of the detaining 

" Article 65. Sentences pronounced against prisoners or war shall be communicated 
immediately to the protecting Power. 

, * f of death is passed on a prisoner of war, a communication 

setting forth in detail the nature and the circumstances of the offence shaU be addressed 
as soon as possible to the representative of the protecting Power for transmission to 
the Power in whose armed forces the prisoner served. 

The sentence shall not be carried out before the expiration of a period of at least 
Power , " 0mhN r ° m thC da,C ° f the rcteipt of ,tlis communication by the protecting 

<*) Vol. IV, pp. 5-6 and 34. 

(*) See for instance Vol. Ill, p. 67 and Vol. XI. p. 5, 56, 62 and 79. 




must be humanely treated . . and the provision of Article 2 of the Geneva 
Convention that prisoners of war “ shall at all times be humanely treated 
and protected particularly against acts of violence, from insults and from 
public curiosity ’’.f 1 ) 

The latter provision received specific application in the trial of Kurt Maelzer. 
by a United States Military Commission at Florence ; here the accused was 
found guilty on a charge of “ exposing prisoners o! war ... in his custody 
... to acts of violence, insults and public curiosity."( ! ) 


The Judgment in the High Command Trial also regarded as declaratory of 
customary law that part of Article 3 of the Geneva Convention which 
provides : “ Prisoners of war are entitled to respect for their persons and 
honour. Women shall be treated with all consideration due to their sex " ; 
that part of Article 46 which states : “ All forms of corporal punishment 
confinement in premises not lighted by daylight and, in general, all torms ot 
cruelty whatsoever, are prohibited.” ;( 3 ) and also the following passage 
from Article 56 : “ In no case shall prisoners of war be transferred to 
penitentiary establishments (prisons, penitentiaries, convict establishments. 
&c.) in order to undergo disciplinary sentence there.”! 1 ) 


(iv) In other trials the allegations made concerned the denial to prisoners 
of war of the minimum conditions conducive to life and health w hose provision 
is made compulsory by the Geneva Convention.( J ) 


Relevant provisions stated to be declaratory ot customary international 
law by the Judgment in the High Command Trial were the following Articles 
from the Geneva Convention : 

“ Article 4. The detaining Power is required to provide for the 
maintenance of prisoners of war in its charge. 


(*) See Vol. XII. p. 90 ; and see p. 13, note 4, of the present volume for the effect of such 
decisions on the part of the Tribunal which conducted the trial. 

( a ) See Vol. XI, pp. 53-55. . . . . _ . , 

( 3 > Article 46 was relied upon among other provisions by Judge Skau in the klntge Trial 

(see Vol. Ill p. 12). 

<*) Vol xil, pp" 90-91. In the trial of Yoshio Makizawa, a Major of the: Japanese Army, 
held before a United States Military Commission in Shanghai, China, on 9-10 May, 1946. 
the accused was found guilty of torturing an American prisoner of war man effort to extract 
military information. Attempts to extract such information are forbidden by Article 5 of 
the Geneva Convention of 1929 which provides as follows : ....... 

Every prisoner of war is required to declare, if he is interrogated on the subject, 
his true names and rank, or his regimental number. 

" If he infringes this rule, he exposes himsell to a restriction of the privileges accorded 

to prisoners of his category. . . . , .. , 

•• No pressure shall be exerted on prisoners to obtain information regarding the 
situation in their armed forces or their country. Prisoners who refuse to reply may 
not be threatened, insulted, or exposed to unpleasantness or disadvantages of an> kind 

whatsoever • • • • , , 

The charge brought in this trial was one of ill-treatment and did not mention that the pur¬ 
pose thereof was the wrongful extraction of information. It is not possible therefore to state 
definitely whether such extraction of information has been recognized as a separate punish¬ 
able war crime. The facts of the trial of Erich Killmger and others by a British Militap 
Court at Wuppertal are similar : the charge on which certain accused were found guilty 
was one of "ill-treatment of British Prisoners of War." while the Prosecution claimed 
that the purpose of the ill-treatment was the obtaining from such prisoners of information 
which under the Geneva Convention they were not bound to give. See Vol. III. p. 6 
See also p 105 , note 2, of the present volume. 

(») In the trial of Arno Heering by a British Military Court at Hanover the accused was 
found guilty of ill-treatment of a British national, the Prosecution having alleged that he 
failed to provide prisoners under his charge with sufficient food, adequate billets or any 
medical supplies. See Vol. XI, pp. 79-80. 
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Differences of treatment between prisoners are permissible only if 
such differences are based on the military rank, the state or physical or 
mental health, the professional abilities, or the sex of those who benefit 
from them ; ” 

’ Article 7. As soon as possible after their capture, prisoners of war 
shall be evacuated to depots sufficiently removed from the fighting zone 
for them to be out of danger. . . . ; ” 

" Article 9. . . Prisoners captured in districts which are unhealthy or 
whose climate is deleterious to persons coming from temperate climates 
shall be removed as soon as possible to a more favourable climate.... 

“ No prisoner may at any time be sent to an area where he would be 
exposed to the fire of the fighting zone, or be employed to render bv 
his presence certain points or areas immune from bombardment ” ; 

Article 10. Prisoners of war shall be lodged in buildings or huts 
which afford all possible safeguards as regards hveiene and 
salubrity. 

Article 11. The food ration of prisoners of war shall be equivalent 
in quantity and quality to that of the depot troops. . 

" Sufficient drinking water shall be supplied tc them . . ." ; 

" Article 12. Clothing, underwear and footwear shall be supplied to 
prisoners of war by the detaining Power . . ; 

" Article 13. Belligerents shall be required to take all necessary 
hygienic measures to ensure the cleanliness and salubrity of camps and 
to prevent epidemics 

Article 25. Unless the course of military operations demands it, 
sick and wounded prisoners of war shall not be transferred if their 
recovery might be prejudiced by the journey ” ; and 

Article 29. No prisoner of war may be employed on work for 
which he is physically unsuited."f 1 ) 

The Judgment regarded as tailing into the same category the provision in 
Article 6 of the Hague Regulations that "... The work [on which the captor 
State may employ prisoners of war] shall not be excessive ".( s ) 

In the Judgment delivered in the Krupp Trial the following additional 
relevant provisions of the Geneval Convention were also cited, and it would 
seem to follow that their breach would constitute a war crime : 

“ Article 30. The duration of the daily work of prisoners of war 
including the time of the journey to and from work, shall not be excessive 
and shall in no case exceed that permitted for civil workers of the locality 
employed on the same work. Each prisoner shall be allowed a rest of 
twenty-tour consecutive hours each week, preferably on Sunday.” 

Article 32. . . . Conditions of work shall not be rendered more 
arduous by disciplinary measures. ”( 3 ) 


This provision was cited also in the Judgment in the Krupp Trial (Vol. X, p. 140). 

(*) Vol. Nil, pp . 90-1. A relevant part of Article 2 of the Geneva Convention has also 
fortiddST s^ C piT 1 77 a ili>.‘‘ MeaSUfeS ° f repriSal against ,hem prisoners of war' are 
(*) Vol. X, p. 140 1. 


The second of the paragraphs quoted above from Article 9 of the Geneva 
Convention was cited also by Judge Musmanno in the Milch Trial .(>) As 
was said in the Judgment in the High Command Trial : “ To use prisoners 
of war as a shield for the troops is contrary to International Law.”(*) 

It will be recalled that Kurt Student was charged, inter alia, with “ the 
use . . . of British prisoners of war as a screen for the advance of German 
troops ” when tried by a British Military Court at Luneberg.( 3 ) Although 
he was found not to have been responsible for such acts and although the 
charge also alleged that certain of the prisoners were killed while being used 
as a shield, there seems little doubt that, if proved, the mere act of forcing 
prisoners of war to go ahead of advancing enemy troops, thereby acting as 
a shield to the latter, would itself constitute another type of war crime. 
Indeed. Article 2 (7) of the French Ordinance of 28th August. 1944, speci¬ 
fically provided that : " Illegal restraint, as specified in the last paragraph 
of Article 344 of the Code Penal, shall include the employment of prisoners 
of war or civilians in order to protect the enemy.”! 4 ) 

(v) Causing prisoners of war to perform unhealthy or dangerous work is a 
clearly recognised war crime.! 5 ) Article 32 of the Geneva Convention 
provides that : “ It is forbidden to employ prisoners of war on unhealthy 
or dangerous work . . .”, and the judgment delivered in the High Command 
Trial placed this provision among those which it regarded as being merely 
declaratory of existing customary law.( 8 ) 

This provision has been applied so as to render illegal the use ot prisoners 
of war in work which is dangerous either in itself or because of the locality 
in which it takes place. The loading of ammunition and mine clearing 
have been declared to constitute dangerous work, and the use ol prisoners ot 
war in the construction of field fortifications or with combat units has also 
been regarded as criminal.! 7 ) 

(vi) There is, however, some little doubt regarding the extent or scope ot 
the war crime of causing prisoners of war to perform work having a direct 
connection with the operations of war . 

Article 31 of the Geneva Convention provides that : 

“ Work done by prisoners of war shall have no direct connection w ith 
the operations of war. In particular, it is forbidden to employ prisoners 
in the manufacture or transport of arms or munitions ot any^kind, or 
on the transport of material destined for combatant units . . . 


(*) Vol. VII, p. 44. 

(«) See Vol. XII, pp. 104-105. 

(*) See Vol. IV, pp. 118-124. 

(») There is nothing illegal in the mere employment of prisoners of war. Article 21of The 
Geneva Convention provides : “ Belligerents may employ as workmen prisoners of war 
who are physically fit, other than officers and persons of equivalent status according to 

‘‘"Nevertheless, if officers or persons of equivalent status ask for suitable work, this shall 

be found for them as far as possible. .. , . 

“ Non-commissioned officers who are prisoners of war may be compelled to undertake 
only supervisory work, unless they expressly request remunerative occupation. 

(•) Vol. XII, p. 91. 

(’) See Vol. XII, p. 98. 
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This Article was specifically applied in the Milch Trial,( l ) in the trial before 
a Netherlands Temporary Court Martial of Tanabe Koshiro, when the court 
decided that the building of ammunition dumps constituted “ work connected 
with the operations of war ”(-’) and in the trial before the International 
Military Tribunal at Nuremberg.! 3 ) 

In the I.G. Farben Trial the Tribunal pointed out that the use of prisoners 
of war in war operations and in work having a direct relation to such opera¬ 
tion-, was prohibited by the Geneva Convention.! 4 ) The Judgment delivered 
m the Krupp Trial cited the first paragraph of Article 31 of the Geneva 
Convention (and Article 6 of the Hague Convention) among a number of 
Articles from the Hague and Geneva Conventions and said that “ practically 
everyone of the foregoing provisions were violated in the Krupp enter- 
prtses”.( s ) 

In the Flick Trial, one of the offences found by the Tribunal to have been 
proved was that of voluntarily employing prisoners of war on work 
'bearing a direct relation to war operations ”.(«) The Tribunal would 
appear to have found the use of prisoners of war for the production of 
freight cars to be contrary to the Hague Regulations.! 7 ) 

Article 2 (6) of the French Ordinance of 28th August, 1944, should also 
be quoted at this point : 

Illegal restraint, as specified in paragraphs 1 and 2 of Article 344 
of the Code Penal, shall include the employment on war work of prisoners 
of war or conscripted civilians.”( H ) 

On the other hand the Tribunal acting in the High Command Trial did not 
ist rticle 31 among those which it regarded as being an expression of 
existing customary law and held that “in view of the^uncertainty of the 
.nternational law as to the question of the “ use of prisoners of war in the 
construction of fortifications ' (which might not unreasonably have been 
regarded as work having a direct connection with the operations of war) 

u V "u pp 'jT 1 - irkl 47 • The Tribunal relied also upon Article 6 of the Hague 
it,™ ,*!!r 0nS w "* c " : “ The State may employ the labour of prisoners of war, other 

, ?i, c ? rs ' according to their rank and capacity. The work shall not be excessive, 

ii . , no connection with the operations of the war.” (Vol. VII, p. 43). Judge 

■ "•! Ip '. s , Judgment included the words : “The Tribunal holds as a matter of law that it 
s i legal to use prisoners of war in armament factories and factories engaged in the manu- 
lacture ot airplanes for use in war effort." (Vol. VII, p. 47). 

(-) See Vol. XI, pp. 1-3. The Court relied also upon Article 6 of the Hague Convention. 

( 3 ) See British Command Paper. Cmd. 6964. p. 59, quoted in Vol. XII. p. 100. 

( ) Vol. X. p. 54. The Tribunal would appear to have agreed however, that there was 
some doubt as to the extent of application of the prohibition of such use of prisoners of 
war. ot the employment of prisoners of war, the Tribunal said : “ The use of prisoners 
in , ^‘“‘operations and in work having a direct relation to such operations was 
p onioned by the Geneva Convention. Under Count III the defendants are charged with 
«f > It tl0 . nS ° . j! s Prohibition. To attempt a general statement in definition or clarification 
1 i , l i rm ~! r 9 ct relation to war operations ’ would be to enter a field that the writer 
■ niJ students of international law have found highly controversial. We therefore limit 
i ur observations to the particular facts presented by this record ” ; and at an earlier 
v* i I hc u . se Prisoners of war in coal mines in the manner and under the conditions 
disclosed by this record we find to be a violation of the regulations of the Geneva 
Convention, and therefore, a war crime." 

(') Vol. X, pp. 140-1. 

(•) See Vol. IX, p. 53. 

< 7 ) See Vol. IX, pp. 20-21. 

<*) Vol. Ill, p. %. 


1 


X 


TYPES OF OFFENCES 105 

“ orders providing for such use from superior authorities, not involving 
the use of prisoners of war in dangeous areas, were not criminal on their 
face. . . .”(*) It has been conceded in the notes to the High Command Trial 
that “ prosecuting staffs have preferred to charge accused with exposing 
prisoners of war to danger rather than with employing them in work directly 
connected with operations of war, when the facts of cases could have given 
reasonable prospects of a conviction on either.”! 2 ) 

(vii) In the trial of Tanaka Chuichi and two others by an Australian 
Military Court,! 3 ) the accused was found guilty of ill-treatment of prisoners 
of war. Prominent among the evidence against the accused was the fact 
that they cut off the prisoners’ hair and beards and forced a prisoner to 
smoke. Since the prisoners were Sikhs, such acts were a violation of their 
religious feelings. In this trial therefore, an infringement of the religious 
rights of prisoners of war was apparently punished but since the Court did 
not deliver a reasoned judgment it cannot be stated definitely that such 
infringements of the religious rights of prisoners of war were regarded as 
separate punishable war crimes.! 4 ) 


(') Sec Vol. XII, pp. 97 98. 

< ! ) Vol. XII, p. 101. An act in some ways similar to causing prisoners of war to perform 
work having a direct connection with the operations of war is that of interrogating them 
regarding the situation of their own armed forces or their country 1 . In the Trial ol trie 
Killinger and four others by a British Military Court, Wuppertal, —6th November 3rd 
December, 1945, the Prosecutor rested his case on the Geneva Prisoners ol War Convention 
of 1929 and in particular Articles 2 and 5. Article 5 reads as follows : 

“Article 5. Every prisoner of war is required to declare, il he is interrogated on the 
subject, his true names and rank, or his regimental number. It he intringcs this rule, 
he exposes himself to a restriction of the privileges accorded to prisoners of his category. 

“ No pressure shall be exerted on prisoners to obtain information regarding the 
situation of their armed forces or their country. Prisoners who refuse to reply may_ not 
be threatened, insulted, or exposed to unpleasantness or disadvantages ol any Kinu 
whatsoever. 

“If, by reason of his physical or mental condition, a prisoner is incapable of stating 
his identity, he shall be handed over to the Medical Service." 

There is no indication whether the court regarded a mere breach of ihis article as con¬ 
stituting a war crime but it is interesting to note that one of the Defence Counsel nude 
three submissions regarding the scope of the Convention, to which the court expressed 
its agreement. The first was that under the Geneva Convention interrogation as such 
was not unlawful. The second was that to obtain information by a trick was not unlawtul, 
under the same Convention. The third point was that to interrogate a wounded prisoner 
was not in itself unlawful unless it could be proved that that interrogation amounted to 
what could be described as physical or mental ill-treatment. (Vol. 111. pp. 67-6M. it 
thus appears that if a breach of the Article is criminal, it is only so when some form ot 
pressure has been found to have been exerted on prisoners to obtain information regaining 
the situation of their forces or country. 

(*) Sec Vol. XI, pp. 62-63. 

( 4 ) Article 18 of the Hague Convention and Article 16, first paragraph, ol the Geneva 
Prisoners of War Convention protect other aspects of the religious rights of prisoners 
of war : 

“Article 18. Prisoners of war shall enjoy complete liberty in the exercise of their 
religion, including attendance at the services of their own Church, on the sole condition 
that they comply with the police regulations issued by the military authorities. 

“ Article 16 Prisoners of war shall be permitted complete freedom in the performance 
of their religious duties, including attendance at the services of their taith. on the sole 
condition that they comply with the routine and police regulations prescribed by the 
military authorities." 
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(Viii) The balance of judicial authority seems to indicate that the mere act 
of handing over prisoners of war to the S.D. within his command territory 
made a German commander who did so guilty of a war crime, irrespective 
of the actual late of the prisoners.!') The Judgment delivered in the High 
Command Trial ruled however that it was legal for German field commands 
to transfer prisoners of war to the Reich and that “ thereafter their control 
of such prisoners terminated.”! 2 ) 


2. OFFENCES AGAINST THE SICK AND WOUNDED 

Special provision is made for the protection of the sick and wounded by 
u ,,, eneva Convention of 1929 for the Amelioration of the Condition of 
the Wounded and Sick in Armies in the Field. Of this Convention, Articles 
i and _ were quoted in the Prosecution in the trial of Kurt Mever f 3 ) Thev 
provide as follows : sty 

Article I : 

Officers and soldiers and other persons officially attached to the 
armed forces who are wounded or sick shall be respected and protected 
in all circumstances ; they shall be treated with humanity and cared for 
medically without distinction of nationality, by the belligerent in whose 
power they may be. 

Nevertheless, the belligerent who is compelled to abandon wounded 
or sick to the enemy, shall, as far as military exigencies permit, leave 
with them a portion of his medical personnel and material to help 
with their treatment ; ” and 

Article 2 : 

Except as regards the treatment to be provided for them in virtue 
o' th u e PJKBdmg article, the wounded and sick of an army who fall into 
the hands of the enemy shall be prisoners of war, and the general pro¬ 
visions or international law concerning prisoners of war shall be applic¬ 
able to them. ^ 

Belligerents shall, however, be frer to prescribe, for the benefit 
ot wounded or sick prisoners, such arrangements as they may think 
tit beyond the limits of the existing obligations.'” 

It IS not possible, however, to say whether, in finding the accused guilty 
on certain charges the Canadian Military Court which tried him applied 
these specific provisions. 

r 3 ,h C . mfrei j. uenc y wilh which the Convention for the Amelioration of the 
Condition ot the Wounded and Sick in Armies in the Field has been relied 
upon in war crime trials may be due to the fact that most actual situations 


Relevant authorities on this question are examined in Vol. Xll dd 102-4 
<*) Vol. XII, p.102. 
t*) See Vol. IV, pp. 97-112. 
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which have arisen to which it would apply have also been provided for by 
the Prisoners of War Convention, on which Prosecuting Staffs have preferred 
to rely.! 1 ) 

?. OFFENCES AGAINST SURVIVORS OF SUNKEN SHIPS 

After a naval engagement, both belligerents must, as far as military interests 
permit, take steps to search for the shipwrecked, wounded and sick, and 
to protect them.( 2 ) Some few violations of this rule have come before 
Allied courts in recent years. 

In the Peleus Trial certain accused were found guilty of being concerned 
in the killing of members of the crew of a sunken steamship by firing and 
throwing grenades at them while on rafts.! 3 ) In the trial ol von Ruchteschell 
by a British Military Court at Hamburg, the accused was found guilty of, 
inter alia , sinking an enemy merchant vessel without making any provision 
for the safety of the survivors ; the finding of guilty on this, the lourth 
charge, was confirmed.( 4 ) In the trial of Karl-Heinz Moehle a British 
Military Court found that the mere giving of an order that subordinate 
U-Boat commanders were to destroy ships and their crews was a W'ar crime.! - *) 

Clearly, no operational necessity could excuse the outright killing of 
survivors, and. of the three trials referred to above, the second is the most 
interesting since it shows the limits beyond which an accused could not plead 
that “ military interests ” necessitated a neglect to look alter survivors.!”) 
It illustrates the limits of the scope of the rule expressed by the Judge Advocate 
acting in the Moehle Trial when he said : ” l think we all concede that the 
real important duty of the submarine commander is to ensure the safety ol 
his own ship, and if it is a question of saving life or saving his ship, then 
clearly he must save his ship.”! 7 ) 


(») Rare also is the application of the provisions of the Wounded and Sick Convention 
relating to medical personnel. Provision is made for the safeguarding ot the personal 
security of medical personnel by Arts. 6 and 9 of the Geneva Convention for the Ameliora¬ 
tion of the Condition of the Wounded and Sick in Armies in the Field, which provide as 
follows : 

Article 6 : ....... 

“ Mobile medical formations, that is to say, those which are intended to accompany 
armies in the field, and the fixed establishments of the medical service shall be respected 
and protected by the belligerents." 

9 * 

••The personnel engaged exclusively in the collection, transport and treatment of 
the wounded and sick, and in the administration of medical formations and establish¬ 
ments and chaplains attached to armies, shall be respected and protected under all 
circumstances. If they fall into the hands of the enemy they shall not be treated as 

prisoners of war. . . „ .. ... 

" Soldiers speciallv trained to be employed, in case of necessity, as auxiliary nurses 
or stretcher-bearers for the collection, transport and treatment ot the wounded and sick, 
and furnished with a proof of identity, shall enjoy the same treatment as the permanent 
medical personnel if’hey are taken prisoners while carrying out these Junctions ' 

It will be noted that medical personnel are not to be treated as prisoners of war on 
capture, but are presumably to receive a high standard of treatment. 

Kurt Student was charged with being responsible for, inter alia, bombing ol a hospital 
and the use of medical personnel to shield his troops but the British Military Court which 
tried him found him not guilty on these charges (see Vol. IV, pp. 118 and 1-0). 

( J ) This duty is elaborated upon in Vol. IX, pp. 78 and 88. 

( s ) See Vol. I, pp. 2 and 13. 

(*) See Vol. IX. pp. 82, 85 and 86. 

<>) See Vol. IX, pp. 75, 78 and 80. . 

(«) The relevant circumstances are set out in Vol. IX. p. 87. 

O Vol. IX, p. 78. 




108 TYPES OF OFFENCES 

4. Till KILLING WITHOUT TRIAL OF CAPTURED SPIES 

Articles 29 and 30 of the Hague Convention makes the followine pro¬ 
visions relating to captured spies : 

Article 29 : 

“ A ^^on can only be considered a spy when, acting clandestinely 
or on false pretences, he obtains or endeavours to obtain information 
in the zone of operations of a belligerent, with the intention of com¬ 
municating it to the hostile party. 

Accordingly soldiers not wearing a disguise who have penetrated 
into the zone of operations of the hostile army for the purpose of 
obtaining information are not considered spies. Similarly, the following 
are not considered spies : Soldiers and civilians entrusted with the 
delivery of despatches intended either for their own army or for the 
enemy s army, and carrying out their mission openly. To this class 
likewise belong persons sent in balloons for the purpose of carrying 
despatches and. generally, of maintaining communications between the 
different parts of an army or a territory.” 

Article 30 : 

A spy taken in the act shall not be punished without previous 
trial.” 

In very few trials was it admitted by the Prosecution or the Court that the 
victim of a killing might have been a spy, but it has sometimes been stressed 
that, even il he was a spy, his killing without trial was a war crime. 

In the Almelo Trial the defence claimed that a British victim who had been 
lound in hiding and in Dutch clothes was a spy and that his being shot was 
therefore legal. The Judge Advocate acting in this British trial dvised the 
court, however, that it was not relevant whether or not the circumstances 
under which the Pilot Officer had been apprehended gave rise to the suspicion 
that he was engaged in espionage against Germany, and that it was decisive 
whether the accused honestly believed that the victim had been tried according 
to law and that they further believed that in shooting him they were carryins 
out a lawful execution.(‘) 

In the trial of Werner Rohde and others by a British Military Court at 
Wuppertal, the defence claimed that the victims whose killing was the subject 
of the charge had been executed as spies. In reply to these arguments, the 
Prosecutor admitted that, while the victims’ mission was not connected with 
espionage, they might nevertheless, on the least favourable interpretation 
be possibly classified as spies. Had they had a trial by a competent court 
and subsequently been lawfully executed by shooting this case would never 
have been brought. The Defence, however, had not shown that there was 
any trial. The Judge Advocate said that the Court might choose to regard 
as spies ^ persons sent by aircraft for the purpose of maintaining communi¬ 
cations ”. He went on, however, to say that, if the victims had been 
obviously spies, their being such might have been a mitigating circumstance 
which the accused could possibly plead, but the doubt which existed on the 
point made it all the more clear that they should have been given a trial 


l‘l See Vol. I, pp. 43-44. 
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The Judge Advocate, after reviewing the evidence on the point, concluded 
that he could see no proof that a trial in any real sense was held A separate 
issue was whether or not the accused actually regarded the execution as being 
a judicial one ; the Judge Advocate thought it legally sound to plead that 
the accused did so, if it could be proved in fact.(‘) Here again, therefore, 
the main stress was placed on the question of a prior trial, as it was also in 
the trial of Karl Buck and others by a British Military Court at Wuppertal.! ) 

5. OFFENCES COMMITTED DURING ACTUAL COMBAT 
(i) Those rules of international law which relate to the actual conduct ot 
hostilities have only infrequently been made the basis of war crime trial pro- 
ceedines.( 3 ) Such provisions include Articles 22 and 24-28, and most ot Article 
23, of the Hague Regulations (Articles 22-28 arc the contents of Chapter 1, 
Means of Injuring the Enemy, Seiges and Bombardments, of Section II, 
Of Hostilities, of the Regulations). 

Otto Skorzeny and others were accused of participating in the improper use 
of American uniforms by entering into combat disguised therewith and 
ireacherously firing on and killing members of the armed forces of the United 
States, but they were all acquitted by the United States Military Government 
Court which tried them, possibly on the facts appearing in the evidence.! 4 ) 

In the trial of S.S. Brieadefuhrer Kurt Meyer, held by a Canadian Military 
Court at Aurich from f()th-28th December, 1945, it was alleged, inter alia, 
that the accused, in violation of the laws and usages ol war, during the 
fiehting in 1943-44, in Belgium and France, “ incited and counselled troops 
under his command to deny quarter to allied troops ”, and this was one ol 
the charges on which Meyer was found guilty. Nevertheless, it is doubtful 
whether such offences should be classified as oflences against the members 
of armed forces or offences against prisoners of war. They are specifically 
prohibited by Article 23 (d) of the Hague Convention which provides : 

Article 23 : 

“ In addition to the prohibitions provided by special Conventions, 
it is particularly forbidden : 

“ (d) To declare that no quarter will be given.”( 5 ) 

In the Ruchteschell Trial, the accused was found guilty on. among others, 
a charge of continuing to fire on a British merchant vessel after the latter 
had indicated surrender.! 6 ) 

As the Prosecutor acting in that trial admitted, the question of the legality 
of attacks made on various merchant ships by the accused before their 
surrender did not arise in the proceedings taken against him.( 7 ) Further¬ 
more, in the Peleus Trial, the Prosecution preferred not to charge an illegal 
sinking of the steamship. Here the accused were charged with : 

“ Committing a war crime in that you in the Atlantic Ocean on the 
night of 13th/14th March, 1944. when Captain and members of the 
crew of Unterseeboat 852 which had sunk the steamship ' Peleus ' in 

(*) See Vol. V, pp. 55-58. 

(*) See Vol. V, p. 44. Compare Vol. XI, p. 73. 

(*) Compare Vol. X. pp. 48-49. 

< 4 ) See Vol. IX, pp. 90-3. 
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violation of the laws and usages of war were concerned in the killing of 
members of the crew of the said steamship. Allied nations, by firing and 
throwing grenades at them.” 

It was submitted on behalf of the Defence that the charge might be read 
in two different ways, according to which the phrase “ in violation of the 
laws and usages of war ” could qualify either the word “ sunk ” or the 
word “ concerned ”, and what followed it. 

The first interpretation would mean that the steamship " Peleus ” was 
sunk in violation of the laws and usages of war. The second construction 
would mean that the killing of members of the crew was in violation of the 
laws and usages of war. 

It was made clear at the outset by the Prosecution that the phrase ” in 
violation of the laws and usages of war ” qualified the words that follow it, 
and not the words that precede it. or in other words, that the prisoners were 
accused of having violated the laws and usages of war not by sinking the 
merchantman, but by firing and throwing grenades on the survivors of the 
sunken ship.(') 

(ii) No records of trials in which allegations were made of the illegal 
conduct of air warfare have been brought to the notice of the United Nations 
War Crimes Commission, and since the indiscriminate bombing of Allied 
cities by the German air force was not made the subject of a charge against 
any of the major German war criminals, the judgment of the Nuremberg 
International Military Tribunal did not contain any ruling as to the limits 
of legal air warfare.(-) It should be added however tnat the ” deliberate 
bombardment of undefended places " is declared a war crime by the Aus¬ 
tralian, Netherlands and Chinese laws : so too is the use of poison gases.f 3 ) 

In dealing w ith a defence plea, however, the Tribunal acting in the Einsatz- 
gruppen Trial made some incidental remarks regarding aerial bombardment : 

" Then it was submitted that the defendants must be exonerated from 
the charge ol killing civilian populations since every Allied nation 
brought about the death of non-combatants through the instrumentality 
of bombing. Any person, who, without cause, strikes another may not 
later complain if the other in repelling the attack uses sufficient force to 
overcome the original adversary. That is fundamental law between 
nations as well. 

“ It has already been adjudicated by a competent tribunal that 
Germany under its Nazi rulers started an aggressive war. The bombing 
ot Berlin, Dresden, Hamburg, Cologne and other German cities followed 
the bombing of London, Coventry, Rotterdam, Warsaw and other 
Allied cities ; the bombing of German cities succeeded, in point of 
time, the acts discussed here. But even if it were German cities without 
Germans having bombed Allied cities, there still is no parallelism 
between an act of legitimate warfare, namely the bombing of a city, with 

i i See Vol. I. p. 2. The interesting decision of the International Military Tribunal not 
to assess Docnitz's sentence on the ground of his breaches of the international law of 
submarine warfare is quoted in Vol. IX. pp. 79-80. 

i-i The United Nations War Crimes Commission, in its production of lists of persons 
against whom a pnma facie case or having committed a war crime had been established 
consistently rejected cases alleging illegitimate bombardment, if on the evidence before 
the Commission on the bombarded places contained militarv objectives, and listed only 
such persons as were held responsible for having intentionallv bombarded places containing 
no military objectives. 

<*> See Vol. V, p. 95 : Vol XI. p. 94 and Vol. XIV, p. 154. 
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a concomitant loss of civilian life, and the premeditated killing of all 
members of certain categories of the civilian population in occupied 

territory. . . . . 

“ a city is bombed for tactical purposes : communications are to be 

destroyed, railroads wrecked, ammunition plants demolished, factories 
razed, all for the purpose of impeding the military. In these operations 
it inevitably happens that non-military persons are killed. This is an 
incident, a grave incident to be sure, but an unavoidable corollary ot 
battle action. The civilians are not individualised. The bomb falls, it 
is aimed at the railroad yards, houses along the tracks are hit and many 
of their occupants killed. But that is entirely different, both in fact and 
and in law, from an armed force marching up to these same railroad 
tracks, entering those houses abutting thereon, dragging out the men, 
women and children and shooting them. 

” It was argued in behalf of the defendants that there was no normal 
distinction between shooting civilians with rifles and killing them by 
means of atomic bombs. There is no doubt that the invention of the 
atomic bomb, when used, was not aimed at non-combatants. Like any 
other aerial bomb employed during the war, it was dropped to overcome 
military resistance. 

“ Thus, as grave a military action as is an air bombardment, whether 
with the usual bombs or by atomic bomb, the one and only purpose of 
the bombing is to effect the surrender of the bombed nation. The 
people of that nation, through their representatives, may surrender and. 
with the surrender, the bombing ceases, the killing is ended. Further¬ 
more, a city is assured of not being bombed by the law-abiding belligerent 
if it is declared an open city. With the Jews it was entirely different. 
Even if the nation surrendered they still were killed as individuals.”! 1 ) 
(iii) Rulings relating to certain offences which are analogous to war 
crimes and which may be regarded as offences committed during the 
course of hostilities have been made during Allied trials of ex-enemies 
accused of having punished Allied persons on the grounds that they com¬ 
mitted such offences. Thus in the trial of Sergeant-Major Shigeru Ohashi 
and Six Others by an Australian Military Court, Rabaul, 20th-23rd March, 
1946, the Judge Advocate advised the court that : 

“ By the laws and usages of war inhabitants of occupied territories 
have not only certain rights but owe certain duties to the occupant, 
who may punish any violation of those duties. 

“ Certain acts if committed by such inhabitants are punishable by 
the enemy as war crimes. 

“ Amongst such acts are : 

(а) Illegitimate hostilities in arms committed by individuals who 
are not members of the armed forces ; 

(б) Espionage and war treason. 

” The deceased would, being civilian inhabitants of an occupied 
territory, be guilty of the war crime known as War Rebellion if they 
rose in arms against the occupant. 

” War treason includes such acts by private individuals as damage to 
war material or conspiracy against the armed forces or against members 
of them.” 


(*) Italics inserted. 
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After stating that the allegations of the accused that the deceased had been 
guilty of acts of hostility against the Japanese armed forces had not been 
rebutted and were entitled to be believed, the Judge Advocate contined : 

"Their actions rendered the deceased liable to punishment as war 
criminals. 

“ Charges of war crimes may be dealt w ith by military courts or such 
courts as the belligerent concerned may direct. 

“ In every case there must be a trial before punishment and the 
utmost care must be taken to confine the punishment to the actual 
offender. 

" All war crimes are liable to be punished by death."! 1 ) 

Similarly in the trial of Captain Eikichi Kato, by an Australian Military 
Court, Rabaul, 7th May, 1946, the Judge Advocate drew the court’s attention 
to the provisions of international law regarding espionage and war treason 
as described in two paragraphs in Chapter XIV of the Australian Manual of 
Military Law : 

“ 158. It is lawful to employ spies and secret agents, and even to gain 
over by bribery or other means enemy soldiers or private enemy subjects. 
Yet the fact that these methods are lawful does not prevent the punish¬ 
ment. under certain conditions, of the individuals who are engaged in 
procuring intelligence in other than an open manner as combatants. 
Custom admits their punishment by death, although a more lenient 
penalty may be inflicted. 

'* 159. The offence is punishable whether or not the individuals 
succeed in obtaining the information and conveying it to the enemy." 
The Judge Advocate also made reference to Articles 29 and 30 of the 
Hague Convention relating to spies and their right to a trial.( 2 ) 

The Tribunal acting in the Hostages Trial, whose words regarding legal 
and illegal combatants have already been quoted( 3 ) said : “ We think the 
rule is established that a civilian who aids, abets or participates in the fighting 
is liable to punishment as a war criminal. Fighting is legitimate only for the 
combatant personnel of a country."! 4 ) A war crime may, however, be 
committed against illegal combatants insofar as they may be killed or other¬ 
wise punished without a fair trial.! 5 ) 

Similarly the Tribunal which conducted the Justice Trial conceded that 
" in territory under belligerent occupation the military authorities of the 
occupant may, under the laws and customs of war, punish local residents 
who engage in Fifth Column activities hostile to the occupant but stated 
that this rule would not justify punishment by death of Poles who attempted 
to escape from the Reich in order to join the Allied forces.! 6 ) 


(*) See Vol. V, pp. 27-30. See also p. 35 of that Volume. 

(9 Vol. V, pp. 37-38. Regarding the Articles cited see p. 108. 

(*) See pp. 80-82. 

(*) Vol. Vin, p. 58. 

(*) See pp. 113 and 161-166. 

<*) See Vol. VI, pp. 53 and 93-4. 

It should be added here that the Norwegian Supreme Court in the Klinge Trial and 
certain Netherlands Courts have stated that acts of resistance on the part of inhabitants 
of occupied territory (like espionage), while they can legally be punished by the occupant, 
may yet be at the same time in some sense not contrary to international law ; see Vol. Ill. 
pp. 21-2 and Vol. XIV, pp. 127-129 and 135-137. 
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6. OFFENCES AGAINST INHABITANTS OF OCCUPIED TERRITORIES 

The protection afforded by international law to inhabitants of occupied 
territories derives largely from the Regulations attached to the Hague 
Convention No. IV of 1907 and from the rules of customary law of which 
these Regulations are a codification.! 1 ) The relevant Articles of the Hague 
Regulations are Articles 42-56, which fall under the heading : Section III — 
Military Authority over the Territory of the Hostile State. Of these. Article 
50 is quoted on page 179 and Articles 43 and 46 provide as follows : 

Article 43 : 

“ The authority of the power of the State having passed de facto into 
the hands of the occupant, the latter shall do all in his power to restore, 
and ensure, as far as possible, public order and safety, respecting at the 
same time, unless absolutely prevented, the laws in force in the country.” 
Article 46 : 

“ Family honour and rights, individual life, and private property , 
as well as religious convictions and worship, must be respected. 

“ Private property may not be confiscated.”! 2 ) 

(i) The unwarranted killing of inhabitants of occupied territories is a war 
crime and has often been made the subject of war crimes proceedings.!*) 

(ii) It is open to a person accused of killing a civilian inhabitant to plead 
that the execution was in fact a legal killing ; this plea is dealt with else¬ 
where.! 4 ) Just as there is possibly a substantive offence of the denial of a 
fair trial to a prisoner of war( 5 ), however, so also is it arguable that the 
denial of a fair trial to inhabitants of occupied territories has been recognised 
separate war crime or crime against humanity. Here also it is felt that 
the courts would require the same evidence to prove the perpetration of the 
positive offence, assuming it to be recognised, as they would regard as 
vitiating a plea that the killing was a legal one.( 6 ) Illegal combatants! 7 ) may 
be executed on capture, but only after a fair trial-! 8 ) 

(*) See pp. 12-13. 

(*) Of this provision the parts protecting life and property have been directly enforced 
in war crime trials. Family honour and rights have been only indirectly protected, tn 
that the violation of family rights have not been explicitly made the subject of a charge. 

Many of the offences for which war criminals have been condemned have, however, 
constituted violations of family rights. Examples are provided by the splitting up of 
families for purposes of deportation to slave labour, and in the operation of the Nachr 
and Nebet Plan as the Tribunal which conducted the Justice Trial pointed out (see Vol. VI. 
pp. 56 and 57). 

In the Trial of Heinrich Gerike and seven others before a British Military’ Court at Bruns¬ 
wick from 20th March to 3rd April, 1946 (the Velpke Children's Home Case), the prosecution 
relied upon Art. 46. In this case, various accused were found guilty of being “ concerned 
in the killing by wilful neglect of a number of children, Polish nationals." It was shown 
that they were implicated in the establishment and running of a home to which Polish 
female workers in a district of Germany were forced to send their children, the object 
being to free the parents for forced labour for the benefit of the German economy. Many 
of the children died through neglect. (See Vol. VII, pp. 76-81). 

As to the protection of religious rights, sec pp. 123-124. 

( c ) See for example Vol. 1, pp. 36, 47, 93 and 103 : Vol. II, p. 4 : Vol. Ill, pp. 40 and 
76 : Vol. IV, p. 4 ; Vol. V, pp. 25, 37 and 42 : Vol. VI, pp 3 and 111 ; Vol. VII, p. 17 ; 
Vol. VIII, pp. I. 9, 15,22 and 34 ; and Vol. XIII, p. 112 and 126. Concerning the shooting 
of escaping civilian prisoners, see Vol. XIII, pp. 119-21. 

(•) See pp. 161-166. 

ji) p_ 99 

(‘) This point is discussed in Vol. VI, pp. 102-103. 

O See pp. 111-112. 

(*) See Vol. V, p. 28, 35 and 52. In the trial of Susuki Motosuki, a Netherlands Tem¬ 
porary Court Martial found a Japanese responsible for the illegal killing of certain In¬ 
donesians without an adequate trial even though the victims had in fact committed punish¬ 
able offences. See Vol. XIII. pp. 129-30. 
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(iii) The ill-treatment of inhabitants of occupied territories is also a recognised 
war crime, and there have been many trials in which this offence has been 

charged.! 1 ) 

(iv) A special type of ill-treatment which has received attention in Volume 
VII of these Reports, and which has been the fate of many concentration 
camp inmates, is subjection to illegal experiments.^) It may safely be said 
that subjection to experiments is prima facie ill-treatment and requires 
justification. 

The trial in which the judges came nearest to laying down the conditions 
under w hich experiments could be regarded as legal was the trial of Erhard 
Milch by a United States Military Tribunal in Nuremberg. While finding 
Milch himself not guilty under Count Two, the Tribunal expressed certain 
• pinions as to the characteristics of legal and illegal medical experiments. 

The judgment of the Tribunal indicated that the corpus delicti , as far as 
Count 1 wo of the Indictment was concerned, would be established if it were 
shown that low-pressure and freezing experiments were carried on which 
were “ of a character to inflict torture and death on the subjects.”! 3 ) In 
finding that the corpus delicti had been proved the Tribunal pointed out 
i) that the experiments were carried out “under the specious guise of 
science and that under the specific guidance of Dr. Rascher. the air pressure 
was reduced to a point which no fl:_r would ever be required to undergo ”;(*) 
and (ii) that there was no credible evidence that the subjects of the experi¬ 
ments were “ habitual criminals who had been sentenced to death ”.( 5 ) 

From Judge Musmanno’s remarks! 6 ) it seems that, in his opinion, the 
experiments would not be legal unless they were performed upon prisoners 
actually condemned to death previously by a court with authority to declare 

that the execution would be accomplished by means of a low-pressure 
chamber ”, by a court which actually did so declare, and “ after bona fide 
proof that the subject had committed murder or any other legally recognised 
capital offence ; and even then only if the experiments were painless and 
were of scientific value. Judge Musmanno made it clear that “political 
prisoners marked for extermination ” would not fall within the category 
ol persons found to have committed a “ legally recognised capital offence ”. 

Allegations of responsibility for illegal experiments were made also in 
the Trial of Karl Brandt and Others fThe Doctor's Trial) and in the Trial of 
Oswald Poltl and Others , each held also before United States Military 
Tribunals. As has been shown in the notes to the Milch Trial, ( 7 ) however, 
the judgment in the Polil Trial, which was delivered after those in the Milch 


See for instance Vol. II. P . 4 ; Vol. Ill, pp. I, 12 and 15 ; Vol. XIII, pp. 71, 105, 
121 and 131. 

f f This offence has been committed against prisoners of war (see for instance a reference 
to such acts in Vol. VII, p. 51) but the victims have mainly been civilians of occupied 
territories or German nationals. (In the case of the latter, the offence punished might 
constitute a crime against humanitv but not a war crime.) 

< J > See Vol. VII, p. 35. 

(‘) See Vol. VI1, P . 36. 

('■> See Vol. VII, p. 36. 

(‘) See Vol. VII, p. 45. 

O See Vol. VII, pp. 49-53. 
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Trial and Doctors' Trial , did not expand upon the legal aspects of the con¬ 
ducting of medical experiments and, while the judgment delivered in the 
Doctors' Trial elaborated “ ten principles ” which were introduced as being 
based on “ moral, ethical and legal concepts ”, the Tribunal did not differ¬ 
entiate between those legally necessary and those not. either in enumerating 
them or in setting out its reasons for finding, on the evidence, that they 
“ were much more frequently honoured in their breach than in their obser¬ 
vance ”.(*) In another passage, however, the Tribunal may be thought to 
have had legal concepts only in mind : 


t 1 ) The Judgment delivered in the Doctors' Trial includes the passages mentioned in 
the text under a heading : Permissible Medical Experiments : 

•' The great weight of the evidence before us is to the effect that certain types of medical 
experiments on human beings, when kept within reasonably well defined bounds, conform 
to the ethics of the medical profession generally. The protagonists of the practice of 
human experimentation justify their views on the basis that such experiments yield 
results for the good of society that are unprocurable by other methods or means of 
study. All agree, however, that certain basic principles must be observed in order to 
satisfy moral, ethical and legal concepts : 

•* l. The voluntary consent of the human subject is absolutely essential. This 
means that the person involved should have legal capacity to give consent ; should 
be so situated as to be able to exercise free power of choice, without the intervention 
of any element of force, fraud, deceit, duress, overreaching, or other ulterior form 
of constraint or coercion ; and should have sufficient knowledge and comprehension 
of the elements of the subject matter involved as to enable him to make an under¬ 
standing and enlightened decision. This latter element requires that before the 
acceptance of an affirmative decision by the experimental subject there should be made 
known to him the nature, duration, and purpose of the experiment ; the method and 
means by which it is to be conducted ; all inconveniences and hazards reasonably 
to be expected ; and the effects upon his health or person which may possibly come 
from his participation in the experiment. 

“ The dutv and responsibility for ascertaining the quality of the consent rests upon 
each individual who initiates, directs or engages in the experiment. It is a personal 
duty and responsibility which may not be delegated to another with impunity. 

“2. The experiment should be such as to yield fruitful results for the good of 
society, unprocurable by other methods or means of study, and not random and 
unnecessary in nature. 

“ 3. The experiment should be so designed and based on the results of animal 
experimentation and a knowledge of the natural history of the disease or other problem 
under study that the anticipated results will justify the performance of the experiments. 

” 4 . The experiment should be so conducted as to avoid all unnecessary physical 
and mental suffering and injury. 

•• 5 . No experiment should be conducted where there is an a priori reason to believe 
that death or disabling injury will occur ; except, perhaps, in those experiments where 
the experimental physicians also serve as subjects. 

“ 6 . The degree of risk to be taken should never exceed that determined by the 
humanitarian importance of the problem to be solved by the experiment. 

“ 7. Proper preparations should be made and adequate facilities provided to 
protect the experimental subject against even remote possibilities of injury, disability. 
or death. » 

•• 8. The experiment should be conducted only by scientifically quahned persons 
The highest degree of skill and care should be required through all stages of the 
experiment of those who conduct or engage in the experiment. 

“ 9. During the course of the experiment the human subject should be at liberty 
to bring the experiment to an end if he has reached the physical or mental state where 
continuation of the experiment seems to him to be impossible. 

•• 10. During the course of the experiment the scientist in charge must be prepared 
to terminate the experiment at any stage, if he has probable cause to believe, in the 
exercise of the good faith, superior skill and careful judgment required of him that 
a continuation of the experiment is likely to result in injury, disability, or death to 
the experimental subject. 

" Of the ten principles which have been enumerated our judicial concern, of course, 
is with those requirements which are purely legal in nature—or which at least are so 
closelv and clearly related to matters legal that they assist us in determining criminal 
culpability and punishment. To go beyond that point would lead us into a field 
that would be beyond our sphere of competence. . . ." (Vol. VII, pp. 49-50.) 
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*' In every single instance appearing in the record, subjects were 
used who did not consent to the experiments ; indeed, as to some of the 
experiments, it is not even contended by the defendants that the subjects 
occupied the status of volunteers. In no case was the experimental 
subject at liberty of his own free choice to withdraw from any experi¬ 
ment. In many cases experiments were performed by unqualified 
persons : were conducted at random for no adequate scientific reason, 
and under revolting physical conditions. All of the experiments were 
conducted with unnecessary suffering and injury and but very little, if 
any, precautions were taken to protect or safeguard the human subjects 
from the possibilities of injury, disability, or death. In every one of 
the experiments the subjects experienced extreme pain or torture, and 
n most of them they suffered permanent injury, mutilation, or death, 
either as a direct result of the experiments or because of lack of adequate 
follow-up care. 


Obviously all of these experiments involving brutalities, tortures, 
disabling injury and death were performed in complete disregard of 
international conventions, the laws and customs of war, the general 
principles of criminal law as derived from the criminal laws of all 
civilised nations, and Control Council Law' No. 10. Manifestly human 
experiments under such conditions are contrary to ‘ the principles of the 
iaw s ot nations as they result from the usages established among civilised 
peoples, from the laws of humanity, and from the dictates of public 
conscience’. ” 

The conducting of numerous illegal experiments at Auschwitz Concentra¬ 
tion Camp was proved in the trial of Rudolf Hoess by the Supreme National 
Tribunal of Poland, but the Tribunal did not lay down any general principles 
according to which the legality under international law of experiments was 
to be determined.(*) 


Again, the subjecting of inmates to inhuman experiments figured among 
the facts proved in the Dachau Concentration Camp Case,( 2 ) but the trial 
does not indicate what could be regarded as legal experiment. 

Nevertheless, the Judgments in the Milcli Trial and in the Doctors' Trial 
go some way towards elaborating the nature of such experiments as may 
constitute war crimes or crimes against humanity. It may also be noted 
that the relevant Counts contained in the Indictment in the Doctors' Trial 
and in the Milch Trial charged, inter alia , responsibility for “plans and 
enterprises involving medical experiments without the subjects consent " 
t Italics inserted), and that the analogous wording in the Indictment in the 
Pohl Trial was : “ The murders, torture and ill-treatment charged were 


i 


i;i See Vol. VII pp. 14-16 and 24-26. The following facts concerning these experiments 
* men were proved in evidence may, however, be repeated here : 

Experiments were always carried out under compulsion and in many cases physical 
' 1 j nce was ***"• They were often performed by unqualified doctors and in appalling 
conditions. They did not serve any scientific purpose. They were performed with 
unnecessary suffering and injury and without proper protection against the risks of 
disability or death The subjects experienced extreme pain and torture, and permanent 
injury or death followed in many cases. The doctors and the personnel performing 
experiments did not show any care or give any assistance to persons frequently seriouslv 
ill in consequence of the experiments.” 

<*) See Vol. XI, p. 6. 
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carried out by the defendants by divers methods, including . . . medical, 
surgical, and biological experimentation on involuntary human subjects . 
(Italics inserted.) 

Furthermore, Article II of the Chinese War Crimes Law of 24th October, 
1946, makes a definite provision on a related point: 

“ A person who commits an offence which falls under any one ot the 
following categories shall be considered a war criminal. . . . Alien 
combatants or non-combatants who during the war or a period ot 
hostilities against the Republic of China or prior to the occurrence of 
such circumstances, nourish intentions of enslaving, crippling, or 
annihilating the Chinese Nation and endeavour to carry out their 
intentions by such methods as . . . forcing people to consume or be 
innoculated with poison, or destroying their power of procreation. ( ) 
(v) A further recognised war crime is the deportation oj inhabitants of 
occupied territories. ( 2 ) Judge Phillips, in his concurring opinion in the 
Milch Trial, made some interesting remarks on deportation of civilians as a 
war crime or crime against humanity, and based his views upon, inter alia. 
Article 52 of the Hague Regulations and Article II (1) of Control Council 
Law No. 10.( 3 ) He pointed out that: “ International Law has enunciated 
certain conditions under which the fact of deportation ol civilians from one 
nation to another during times of war becomes a crime . 

These conditions he enunciated as follows : “If the transfer is carried 
out without a legal title, as in the case where people are deported lrom a 
country occupied by an invader while the occupied enemy still has an army 
in the field and is still resisting, the deportation is contrary to international 
law. The rationale of this rule lies in the supposition that the occupying 
power has temporarily prevented the rightful sovereign from exercising its 
power over its citizens. Articles 43,46,49, 52, 55 and 56, Hague Regulations, 
which limit the rights of the belligerent occupant, do not expressly specify 
as crime the deportation of civilians from an occupied territory. Article 52 
states the following provisions and conditions under which services may be 
demanded from the inhabitants of occupied countries. 

1. They must be for the needs of the army of occupation. 

2. They must be in proportion to the resources of the country . 

3. They must be of such a nature as not to involve the inhabitants in 
the obligation to take part in military operations against their own 
country. 

“ in so far as this section limits the conscription of labour to that 
required for the needs of the army of occupation, it is manifestly clear 
that the use of labour from occupied territories outside of the area ot 
occupation is forbidden by the Hague Regulation. 

“ The second condition under which deportation becomes a crime 
occurs when the purpose of the displacement is illegal, such as deporta¬ 
tion for the purpose of compelling the deportees to manufacture weapons 


(*) Vol. XIV, p. 153. 

(•-) On this point see Vol. VII, pp. 53-58 and 75. The offence was proved in the Oreiser 
Trial, but the Polish Supreme National Tribunal does not appear to have analysed at any 
length the law on this particular point ; see Vol. XIII, p. 112. 

(’) Ibid, pp. 45-47 ; and see pp. 55-56 of that Volume. 
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for use against their homeland or to be assimilated in the working 
economy of the occupying country. The defence as contained in this 
case is that persons were deported from France into Germany legally 
and for a lawful purpose by contending that such deportations were 
authorised by agreements and contracts between Nazi and Vichy French 
authorities. The Tribunal holds that this defence is both technically 
and substantially deficient. The Tribunal takes judicial notice of the 
fact that after the capitulation of France and the subsequent occupation 
of French territory by the German army that a puppet government was 
established in France and located at Vichy. This government was 
established at the instance of the German army and was controlled by 
its officials according to the dictates and demands of the occupying 
army and that in a contract made by the German Reich with such a 
government as was established in France amounted to in truth and in 
tact a contract that on its face was null and void. The Vichy Govern¬ 
ment. until the Allies regained control of the French Republic, amounted 
to no more than a tool of the German Reich. It will be borne in mind 
that at no time during the Vichy regime a Peace Treaty had been signed 
between the French Republic and the German Reich but merely a 
cessation ot hostilities and an armistice prevailed, and that French 
resistance had at no time ceased and that France at all times still had an 
army in the field resisting the German Reich. 

The third and final condition under which deportation becomes 
illegal occurs whenever generally recognised standards of decency and 
humanity are disregarded. This flows from the established principle of 
law that an otherwise permissible act becomes a crime when carried 
out in a criminal manner. A close study of the pertinent parts of 
Control Council Law No. 10 strengthens the conclusions of the fore¬ 
going statements that deportation of the population is criminal whenever 
there is no title in the deporting authority or whenever the purpose of 
the displacement is illegal or whenever the deportation is characterised 
by inhumane or illegal methods.” 

The judgment then continued : 

" Article II (1) (c) of Control Council Law No. 10 specifies certain 
crimes against humanity. Among those is listed the deportation of any 
civilian population. The general language of this subsection as applied 
to deportation indicates that Control Council Law No. 10 has un¬ 
conditionally contended as a crime against humanity every instance of 
the deportation of civilians. Article II (1) ( b ) names deportation to 
slave labour as a war crime. Article II (1) (c) states that the enslave¬ 
ment of any civilian population is a crime against humanity. Thus Law 
No. 10 treats as separate crimes and different types of crime * deporta¬ 
tion of slave labour' and ‘ enslavement ’. The Tribunal holds that the 
deportation, the transportation, the retention, the unlawful use and 
the inhumane treatment ot civilian populations by an occupying Power 
are crimes against humanity.” 

This statement was adopted by the Military Tribunal which conducted 
the Krupp Trial.( l ) 
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While in practice cases of alleged deportation and ” slave labour have 
usually arisen for treatment together, for deportation to become a war 
crime or a crime against humanity it need not have enslavement as its object. 
This conclusion appears to have been accepted by the Tribunal acting in the 
Milch Trials}) and is certainly established by a study of certain French. 
Australian. Chinese and Yugoslav provisions relating to the trial of war 
criminals. 

Thus, the French Ordinance of 28th August, 1944, concerning the sup¬ 
pression of war crimes, provides, in its Article 2 (5) that : 

“ (5) Illegal restraint, as specified in Articles 341. 342 and 343 ol 
the Code Penal, shall include forced labour of civilians and deportation 
for any reason whatever of any detained or interned person against 
whom no sentence which is in accordance with the laws and customs 
of war has been pronounced.”( 2 ) 

The definition of “war crime” under Australian Law also includes 
“ deportation of civilians,”(*) as did the list of war crimes drawn up by the 
Responsibilities Commission of the Paris Peace Conference in 1919, on 
which the Australian catalogue of war crimes was based. According to 
Article II of the Chinese War Crimes Law of 24th October, 1946, the term 
“ war criminal ” includes “ Alien combatants or non-combatants who 
during the war or a period of hostilities against the Republic ot China or 
prior to the occurrence of such circumstances, nourish intentions of enslaving, 
crippling, or annihilating the Chinese Nation and endeavour to carry out 
their intentions by such methods as (a) killing, starving, massacring, enslaving, 
or mass deportation of its nationals ” ; while Article 3 (3) of the Yugoslav 
War Crimes Law of 25th August. 1945, provides, inter alia, that “ forced 
deportation or removal to concentration camps ” by enemy nationals are 
war crimes. The jurisdictional provisions of most of the instruments 
governing United States Military Commissions state that “ deportation to 
slave labour or for any other purpose of civilian population ol or in occupied 
territory ” or “ deportation to slave labour or for any other illegal purpose 
of such persons, shall be regarded as war crimes.( 4 ) 

In the trial of Robert Wagner and others by a French Military Tribunal, 
in which Wagner was found guilty of, inter alia, being responsible for the 
deportation of Frenchmen to Germany, the Article 2 (5), quoted above, of the 
French Ordinance of 28th August, 1944, was among the provisions applied 
by the Tribunal.! 5 ) 

(vi) Conversely, putting civilians to forced labour may in certain circum¬ 
stances be a war crime. The French provision just quoted makes “ forced 
labour of civilians ” a war crime,! 8 ) and the Chinese provision also mentions 

(>) See Vol. VII, pp. 46-47 and 54. 

(«) See Vol. Ill, p. 96. This prov sion among others was enforced in the I Vagner Trial 
(see Vol. HI, p. 52). 

(») See Vol. V, p. 95. 

(*) See Vol. XIV, p. 153 ; p. 208 of the present volume ; and Vol. Ill, pp. 106-107. 

( s ) See Vol. Ill, pp. 34-35, 51 and 52. 

(•) Compare also Article 2(6) of the Ordinance, quoted on p. 104. 


(') Vol. X PP- 144-5. Compare Vol. XII, pp. 92-3. 
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“enslaving ” as such a crime, while the matter is covered in greater detail 
by Article 52 of the Hague Convention insofar as it deals with “ requisitions 
in services ” : 

“ Requisitions in kind and services shall not be demanded from local 
authorities or inhabitants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such 
a nature as not to involve the inhabitants in the obligation to talcing 
part in military operations against their own country. 

“Such requisitions and services shall only be demanded on the 
authority of the commander in the locality occupied. 

Contributions in kind shall as far as possible be paid for in reads 
money : it not, a receipt shall be given and the payment of the amount 
due shall be made as soon as possible." 

i he Tribunal which conducted the Krupp Trial found that this Article 
had been violated by the employment of deportees in armament production 
in the Krupp enterprise,! 1 ) and in the Milch Trial , Judge Musmanno found 
that it had been violated by the Nazi programme for the forcible recruitment 
ol loreign workers for employment in German industry.! 2 ) The same question 
arose in the Flick, and I.G. Farben Trials but the Tribunals acting in these 
cases did not enter into any detailed analysis of the relevant law.( 3 ) In the 
Judgment delivered in the High Command Trial it was said that “ it is apparent 
that the compulsory labour of the civilian population for the purpose of 
carrying out military operations against their own country is illegal.! 4 ) 

It may he added that the Nuremberg International Military Tribunal also 
ruled that The laws relating to forced labour by the inhabitants of occupied 
territories are found in Article 52 of the Hague Convention ”.f 5 ) The 
Judgment, after quoting the Article, continues : “ The policy of the German 
occupation authorities was in flagrant violation of the terms of this conven¬ 
tion, and the account which it gave to illustrate this finding indicates that 
it interpreted widely the words “ taking part in military operations against 
their own country ” so as to include any work for the German war effort, 
including “ German industry and agriculture ”, and not merely “ work on 
t lerman fortifications and military installations ” : all of the foregoing 
tvpes of labour are mentioned in the Judgment.! 6 ) 

The crime o! enslavement may be committed without any ingredient of 
ill-treatment. The Judgment delivered in the trial of Oswald Pohl and 
others by a United States Military Tribunal in Nuremberg. 13th January- 
3rd November, 1947. contains the following passage : 

Slavery may exist even without torture. Slaves may be well fed 
and well clothed and comfortably housed, but they are still slaves if 
without lawful process they are deprived of their freedom by forceful 
restraint. We might eliminate all proof of ill-treatment, overlook the 
starvation and beating and other barbarous acts, but the admitted fact 


»*) See Vol. X, p. 167. 

(=) Vol. VII, p. 43. 

(>) See Vol. IX, pp. 52-4 and Vol. X. p. 53. 

(*) Sec Vol. XU, pp. 92-93. 

( s ) British Command Paper Cmd. 6964, p. 56. 

<‘) Ibid, pp. 57-60. This point is dealt with at greater length in Chapter IX of the 
History of the United Nations War Crimes Commission, London, 1948, pp. 227-229. 
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of slavery ... compulsory uncompensated labour... would still remain. 
There is no such thing as benevolent slaveiy. Involuntary servitude, 
even if tempered by humane treatment, is still slavery.”! 1 ) 

!vii) Enforced prostitution was punished as a war crime in the trial before a 
Netherlands Temporary Court-Martial in Batavia of Washio Awochi.(-) 
It is also punishable under the Australian and Chinese laws.! 3 ) 

(viii) Under the Australian! 4 ) and Chinese ! s ) war crimes laws, to mention 
two that refer to wrongful internment of civilians specifically, it is internment 
“ under inhuman conditions ” that is described as a war crime. While false 
imprisonment alone seems to have been comparatively rarely charged,! 6 ) 
there seems to be no reason for not regarding it as illegal under some con¬ 
ditions merely to imprison civilians from occupied territories. The opinion 
of the Tribunal which conducted the Justice Trial declared the taking away 
of “ Nacht und Nebel ” prisoners to be illegal, but as the Tribunal pointed 
out, the “ Nacht und Nebel ” scheme involved deportation, internment 
under inhuman conditions, torture and starvation, in addition to the inhumane 
treatment of friends and relatives.! 7 ) 

A Netherlands provision declaring criminal ” indiscriminate mass arrests , 
however, was enforced in the trial of Shigeki Motomura and others at 
Macassar! 8 ) while the following French provision. Article 341 of the Code 
Penal, was enforced in several French trials, including the Wagner Trials) 
“ Those who, without order of the proper authorities and excepting 
cases in which the law prescribes the seizure of accused persons, arrest, 
detain or restrain any persons, shall be punished with a term of hard 
labour.” 

Illegal detention, as such, was punished by Netherlands courts in the 
Rauter and Zuehlke Trials.('°) 

fix) Certain types of denunciation to the occupying authorities of inhabitants 
of an occupied territory have been declared criminal by a French Ordinance 
of 31st January, 1944, concerning the Suppression of Acts of Denunciation, 
which would possibly cover such acts on the part of alleged war criminals.! 11 ) 

fx) The main judicial authority reported in this series on the war crime of 
illegal recruiting into armed forces is the trial of Robert Wagner and others 
by a French Military Tribunal.! 12 ) 

(xi) The same is true of the war crime of incitement of civilians to take up 
arms against their own country.( 1S ) It met., ne added that in the trial by a 


(*) Vol. IX, p. 53. 

(*) See Vol. XIII, pp. 122 and 124-125. 

(•) See Vol. V, p. 95 and Vol. XIV, p. 154. 

( 4 ) Vol. V, p. 95. 
h\ Yol XIV p. 154. 

(•) In the Be'lsen Trial, the Judge Advocate stressed that the Prosecution did not ask the 
Court to consider whether the taking of Allied nationals to Auschwitz was right or wrong. 
The true charge was one of ill-treatment and killing. (Vol. II, p. 117). 

(’) See Vol. VI, pp. 56-57 and 59-60. 

(*) See Vol. xm, pp. 142-143. , „ „ 

(•) See Vol. VII, pp. 68-69 and Vol. Ill, pp. 40-41 and 52. Compare Art. 2(5) of the 

Ordinance of 28th August, 1944, quoted on p. 119. 

(“) See Vol. XIV, pp. 89, 107, 109 and 145. ...... . 

( u ) See Vol. VII, p. 72. The question of denunciation is lurther discussed in Vol. VII, 

pp. 71-72 and 74-75, and Vol. XI, pp. 95-96. 

(“) See Vol. Ill, pp. 23-55, especially pp. 40-41 and 52. 

( u ) Ibid, pp. 40-41 and 51. 
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British Militar> Court at Hamburg of Karl Rath and Otto Schutz, 14th-22nd 
January, 1948(‘) on a charge of being concerned in the unlawful execution 
of certain Luxembourg nationals, the Judge Advocate advised the Court 
that a German order purporting to conscript Luxembourg nationals was 
illegal under international law. 

(xii) The offence of genocide ( 2 ) has received a detailed treatment in the 
notes to the Greifelt Trial{ 3 ). held before a United States Military Tribunal, 
and to the Goeth and Hoess Trials, held before the Polish Supreme National 
Tribunal.! 4 ) 

The Judgment of the Tribunals which conducted these trials did not in 
fact use the term “ genocide ” (the United States and Polish Prosecutions, 
however, did so)(°) but the term has received judicial recognition from the 
t ribunal which conducted the Justice Trial, in whose judgment it is used to 
signify a type of crime against humanity which may be committed either by 
enemy nationals against enemy nationals! 6 ) or by enemy nationals against 
Allied nationals.(■) The Tribunal quoted with approval a resolution of the 
L nited Nations General Assembly which defined Genocide as “a denial of 
the right of existence of entire human groups as homicide is a denial of the 
right to live of individual human beings.”! 8 ) 

In its judgment in the Greiser Trial, the Supreme National Tribunal of 
Poland stated in a summary way that certain groups of crimes had been 
committed against the Polish population, including the following of 
which the words italicised are of particular significance in this connection. 

(a) Illegal creation of an exceptional legal status for the Poles in respect 
of their rights of property, employment, education, use of their national 
language, and in respect of the special penal code enforced against 
them ; 

(/>) Repression, genocidal in character, of the religion of the local 
population by mass murder and incarceration in concentration camps of 
Polish priests, including bishops ; by restriction of religious practices 
to the minimum : and by destruction of churches, cemeteries and the 
property of the Church ; 

(<) Equally genocidal attacks on Polish culture and learning ; 

(’ ) Debasement of the dignity of the nation (degradation of the Poles 
to citizens of a lower class, Schutzbefohlene. in accordance with the 
distinction drawn between German “ masters ” and Polish “ servants ”); 

The accused, said the Tribunal, “ordered, countenanced and 
facilitated, as is shown by the evidence, criminal attempts on the life, 
health and property of thousands of Polish inhabitants of the ‘ occupied ’ 
part of Poland in question, and at the same time was concerned in 


) 


I‘I Not previously treated in these volumes. 
(*) See also p. 138. 

<*> See Vol. XIII, pp. 36-42. 

(*) See Vol. VII, pp. 7-9 and 24-26. 

P) See Vol. VII, p. 7 and Vol. XIII. p. 37. 
f-tnsalzgruppen Trial. 

(•) See Vol. VI, pp. 32. 75 and 99. 


Genocide was also charged as such in the 
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bringing about in that territory the general totalitarian genocidal attack 
on the rights of the small and medium nations to exist, and to have an 
identity and culture of their own.”! 1 ) 

(xiii) A category of war crime which is older established, in the matter of 
recognition as such, than genocide, although apparently narrower in scoped-) 
is that of denationalisation, and here some of the findings of the Tribunal in 
the Greifelt Trial are of interest.! 3 ) Apart from finding various accused 
guilty of crimes such as forced evacuation, plunder of property and enslave¬ 
ment, which are dealt with as war crimes elsewhere in this volume, and of 
such offences as kidnapping and forced abortion which as unjustifiable 
invasions of personal integrity were clearly war crimes, the Tribunal found 
certain of the accused guilty of a separate crime of “ forced Germamzation ”. 
The substance of what the Tribunal regarded as constituting this offence 
may be judged from a study of a summary of the relevant evidence which 
was derived from the judgment of the Tribunal.! 1 ) 

It may be added that under the Australian and Netherlands War Crimes 
Law the expression “ war crime ” includes “ attempts to denationalise the 
inhabitants of occupied territory ”,( 5 ) and that Article III of the Chinese 
War Crimes Law of 24th October, 1946, includes within the definition of 
“ W ar crime ” “ scheming to enslave the inhabitants of occupied territory 
or to deprive them of their status and rights as nationals of the occupied 
country ”, In a sense the entire paragraph 3 of Article II of the Chinese law 
is relevant here : 

“ Article II. A person who commits an offence which falls under 
any one of the following categories shall be considered a war criminal... 

“ 3 . Alien combatants or non-combatants who during the war or a 
period of hostilities against the Republic of China or prior to the 
occurrence of such circumstances, nourish intentions of enslaving, 
crippling, or annihilating the Chinese Nation and endeavour to carry 
out their intentions by such methods as (a) killing, starving, massacring, 
enslaving, or mass deportation of its nationals, (b) stupefying the mind 
and controlling the thought of its nationals, (c) distributing, spreading, 
or forcing people to consume, narcotic drugs or forcing them to cultivate 
plants for making such drugs, (d) forcing people to consume or be 
inoculated with poison, or destroy their power of procreation, or 
oppressing and tyrannising them under racial or religious pretext, or 
treating them inhumanly ”.(*) 

(xiv) Some recognition has been given to invasion of the religious rights of 
inhabitants of occupied territories as an offence under international criminal 
law.( 7 ) In the trial of Willy Zuehlke, the Netherlands Special Court of 
Cassation held that “ This Court ... is of the opinion that the refusal to 


(i) vol Xlll pp. 112 and 114. See further the Indictment in the trial (Vol. XIII, pp. 
71 - 74 ) whose charges the Tribunal found to have been substantiated (p. 105 of Vol. XIII). 
(*) See Vol. VII, pp. 7-9 and Vol. XIII, p. 42. 

<*) Vol. XIII, pp- 28-36. 

(*) See Vol. XIII, pp. 17-24. 

<“) Vol. V, p. 95 and Vol. XI, p. 94. 

(•) Vol. XIV, pp. 152-153. 

(’) It will be recalled (see p. 113) that Art. 46 of the Hague Regulations protects, inter alia, 
“ religious convictions and worship”. 
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allow spiritual assistance to someone under sentence of death does ... in 
itself definitely constitute a crime, both a war crime and a crime against 
humanity. ”( l ) 

" Forced conversion to another faith ” is declared criminal by Article 3 (3) 
of the Yugoslav War Crimes Law of 25th August, 1945, and Article II (3) 
of the Chinese War Crime', Law of 24th October, 1946, states that : 

“ A person who commits an offence which falls under any one of 
the following categories shall be considered a w'ar criminal . . . Alien 
combatants or non-combatants who during the war or a period of 
hostilities against the Republic of China or prior to the occurrence of 
such circumstances, nourish intentions of enslaving, crippling, or 
annihilating the Chinese Nation and endeavour to carry out their 
intentions by such methods as . . . oppressing and tyrannising them 
under racial or religious pretext. ”( 2 ) 

The Polish Supreme National Tribunal has regarded “ repression, genocidal 
in character, of the religion of the local population ” by, inter alia, the restric¬ 
tion of religious practices to a minimum, as representing an offence under 
international law.( 3 ) 


(xv) The punishable criminality of a wholesale substitution of existing 
courts of law in an occupied territory by courts set up by the occupying 
power (as distinct from the possible actual harm done to the population by 
substituted courts when in operation) is a debatable point. The Tribunal 
in the High Command Trial apparently felt that it did not constitute a distinct 
crime ; the Tribunal held that the populace were not entitled even to a 
court-martial system provided that their treatment was just. Speaking of 
that part of the Barbarossa order which dispensed with court-martial juris¬ 
diction over the civilian population of occupied territory, the Tribunal 
said : court-martial jurisdiction of civilians is not considered under 

international law as inherent right of a civilian population and is not an 
inherent prerogative of a military commander. The obligation towards 
civilian populations concerns their fair treatment.”( 4 ) 

On the other hand such substitution of courts may clearly be in some 
circumstances contrary to Article 43 of the Hague Regulations which 
provides : 

“ Article 43. The authority of the legitimate power having, in fact, 
passed into the hands of the occupant, the latter shall take all the 
measures in his power to restore and ensure, as far as possible, public 
order and safety while respecting, unless absolutely prevented, the law 
enforced in the country.” 

The judgment delivered in the Justice Trials) includes the statement that : 

The undisputed evidence in this case shows that Germany violated during 
•the recent war every principle of the law of military occupation. Not only 

0) Vol. XIV, pp. 152- 153. 

<■-) Vol. XXV, p. 146. 

O See p. 122. 

<*> Vol. XII, p. 82. 


( ) The indictment in this trial had claimed that “ extraordinary irregular courts, super¬ 
imposed upon the regular court system”, were used by the accused to suppress opposition 
in occupied territories to the Nazi regime.” (Vol. VI, p. 96). 
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under NN proceedings but in all occupations she immediately, upon occupa¬ 
tion of invaded areas and territories, set aside the laws and courts of the 
occupied territories. She abolished the courts of the occupied lands and set 
up courts manned by members of the Nazi totalitarian regime and 
system.” 

The Tribunal immediately went on to say, however, that “ these laws of 
occupation were cruel and extreme beyond belief, and were enforced by the 
Nazi courts in a cruel and ruthless manner against the inhabitants of the 
occupied territories, resulting in grave outrages against humanity, against 
human rights and morality and religion, and against international law, and 
against the law as declared by Control Council Law No. 10, by authority ot 
which this court exercises its jurisdiction in the instant case. The evidence 
adduced herein provides undeniable and positive proof of the ill-treatment 
of the subjugated peoples by the Nazi Ministry of Justice and prosecutors 
to such an extent that jurists as well as civilians of civilised nations who 
respect human rights and human personality and dignity can hardly believe 
that the Nazi judicial system could possibly have been so cruel and ruthless 
in its treatment of the population of occupied areas and territories. ”(*) 

The enforcement of such laws as that of 4th December, 1941, against the 
Poles and Jews, so clearly exceeded what was demanded by the needs ot 
” public order and safety ” that the Tribunal was not called upon to analyse 
Article 43 of the Hague Convention any more than it was Article 23 (h),( 2 ) 
and the Tribunal did not in fact rely so much upon a claim that German 
courts were illegally set up in occupied territories as upon the illegality 
under international law of the law which they applied and upon the many 
departures from “ fundamental principles of human justice recognised by- 
civilised peoples and incorporated in the preamble ol Hague Convention 
IV of 1907 ” which occurred during trials held before such courts.( 3 ) 

(xvi) On offences against property ( 4 ) in occupied territories the principal 
judicial authorities are those treated in Volumes IX and X of these Reports, 


(t) Vol VI p. 59. Apart from Article 43 the Tribunal, in summing up the provisions 
v iolated by the Nacht und Nebel scheme and the persecution of the Jews and Poles, quoted 
Art. 23(h) of the Regulations which, however, related to a slightly different question from 
that under discussion above : 

“ Art. 23(h) ... It is expressly forbidden to declare abolished, suspended or inad¬ 
missible in a court of law the rights and actions of the hostile party.” (Vol. VI, pp. 59 
and 63). 

This provision refers, not to substitution of existing courts, but the deprivation of rights 
of access to courts. The Netherlands special Court of Cassation delivering judgment 
in the Rauter Trial stated that its scope was limited to the bringing of civil claims. Sec 
Vol. XIV, p. 120. Compare p. 144 of that volume. 

( a ) As to the precise significance of Art. 43 there is also, in fact, a difference of opinion. 
See a further discussion on the point in Vol. VI, pp. 94-6. 

(») See Vol. VI, pp. 96-104. 

(*) A study of the Judgments delivered in the Flick, I. G. Farben and Krupp Trials has 
revealed that the terminology relating to war crimes committed against property rights 
could profitably undergo some further development. See Vol. IX, pp. 40 and 43, and 
Vol. X, p. 160. 
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which include the Flick, I.G. Farben and Krupp Trials. The main conclusions 
derived from a study of the reports contained in these two volumes are 
briefly the following :(*) 

(a) In the numerous attempts which have been made at defining the 
precise limits of the war crime of pillage, plunder or spoilation, stress 
has been placed on one or both of the following two possible aspects 
of the offence : 

(i) that private property rights were infringed ; 

(ii) that the ultimate outcome of the alleged offences was that the 
economy of the occupied territory was injured and/or that of the 
occupying State benefitted. 

In so tar as private property is concerned it seems sounder to base a 
definition of a war crime involved upon the first aspect, namely the 
infringement of the property rights of individual inhabitants of the 
occupied territory. The gist of the matter appears in the words which 
occur in the Krupp Judgment : 

“ Article 46 (of the Hague Regulations) stipulates that ‘ private 
property . . . must be respected However, if, for example, a 
factory is being taken over in a manner which prevents the rightful 
owner from using it and depriving him from lawfully exercising his 
prerogative as owner, it cannot be said that his property ‘ is respected ’ 
under Article 46 as it must be.”( 2 ) 

It would appear that, at least in the view of the Tribunals which 
conducted the Flick Trial , and the I.G. Farben Trial,I 3 ) provided a 
sufficient infringement of private property rights has been proved to 
bring the offence within the terms of the Hague Regulation^ 4 ) the more 
public effects of the act are not necessary to constitute the crime.( 5 ) 
There is also some authority for saying that, conversely, if no illegal 
breach of private property rights has occurred no war crime can be 
said to have been committed, irrespective of the effects of the act upon 
the general economy of the occupied territory of the enemy State. Thus, 
the Tribunal before which the I.G. Farben Trial was held could not 
" deduce from Article 46 through 55 of the Hague Regulations any 
principle of the breadth of application ” of the claim of the Prosecution 
in that case that “ the crime of spoilation is a ‘ crime against the country 
concerned in that it disrupts the economy, alienates its industry from 

(*) In their words concerning the law as to plunder and spoilation, the Tribunals whose 
judgments are relevant in this connection concentrated their attention upon the detailed 
provisions made in Arts. 46 el scq. of the Hague Convention No. IV of 1907 and upon 
the attitude taken by the International Military Tribunal to these provisions. For com¬ 
pleteness, it should be added that Control Council Law No. 10 in its Article II includes 
under the detinition of war crimes, the “ plunder of public and private property.” This 
provision was binding on the Military Tribunals which conducted the Flick, /. G. Farben 
and Krupp Trials. 

(•) Vol. X, p. 137. 

< 3 ) See Vol. X, pp. 160 2. 

(*) The Prosecution in the Krupp Trial was probably correct in claiming that violation 
ot Art. 46 of the Hague Regulations " need not reach the status of confiscation. Inter¬ 
ference with any ot the normal incidents of enjoyment of quiet occupancy and use, we 
submit, is forbidden. Such incidents include, inter alia, the right to personal possession, 
control of the purpose for which the property is to be used, disposition of such property, 
and the right to the enjoyment of the income derived from the property." 

(*) Except perhaps in relation to the punishment awarded. 
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its inherent purpose, makes it subservient to the interest of the occupy ing 
power, and interferes with the natural connection between the spoilated 
industry and the local economy. As far as this aspect is concerned, 
the consent of the owner or owners, or their representatives, even if 
genuine, does not affect the criminal character of the act.’ ” The 
Tribunal added that the provisions of the Hague Convention regarding 
private property “ relate to plunder, confiscation, and requisition 
which, in turn, imply action in relation to property committed against 
the will and without the consent of the owner. We look in vain for 
any provision in the Hague Regulations which would justify the broad 
assertion that private citizens of the nation of the military occupant 
may not enter into agreements respecting property in occupied territories 
when consent of the owner, is, in fact, freely given.’’f 1 ) 

In the Krupp Trial Judgment, it may be thought that rather more 
stress was placed on the second possible approach( 2 ) to war crimes 
committed against property rights. Here it was stated that “ Just as 
the inhabitants of the occupied territory must not be forced to help the 
enemy in waging the war against their own country or their own country’s 
allies, so must the economic assets of the occupied territory not be used 
in such a manner ”. The Tribunal added later : 

“ Spoilation of private property, then, is forbidden under two aspects ; 
firstly, the individual private owner of property must not be deprived 
of it ; secondly, the economic substance of the belligerently occupied 
territory must not be taken over by the occupant or put to the service 
of his war effort—always with the proviso that there are exemptions 
from this rule which are strictly limited to the needs of the army of 
occupation in so far as such needs do not exceed the economic strength 
of the occupied territory ”.( s ) 

(b) As is stated in the Judgments delivered in the I.G. Farben and 
Krupp Trials, however, some invasions of private property rights are 
permissible under the law relating to occupied territories. It was stated 
in the Judgment on the latter trial that Article 43 of the Hague Regula¬ 
tions “ permits the occupying power to expropriate either public or 
private property in order to preserve and maintain public order and 
safety ”.( 4 ) Articles 52 and 53 of the Regulations make further inroads 
into the principle of the inviolability of private property :( 5 ) and the 


(*) See Vol. X, p. 46. 

( ! ) See p. 126. 

(•) See Vol. X, p. 162-3. 

It could be argued that the words “ must not be taken over by that occupant " cannot 
include within their scope agreements between private individuals freely arrived at, that the 
Tribunal tacitly excluded from its meaning transfers of property effected by such agree¬ 
ments, and that, while the public effects of war crimes committed against property are 
highly significant, there is no crime at all (if the property is private property) unless a 
private property right has been infringed in violation of Art. 46 of the Hague Regulations. 

The question of the two possible approaches to offences against property rights is dealt 
with further in Vol. X, pp. 160-3. 

<*)SeeVol. X, p. 135. . t 

( s ) See Vol. IX, p. 22 and Vol. X. pp. 135 and 137. It is worth repeating that in the opinion 
of the International Military Tribunal the general effect of the relevant provisions of the 
Hague Convention is that “ the economy of an occupied country can only be required 
to bear the expenses of the occupation, and these should not be greater than the economy 
of the countiy can reasonable be expected to bear." 


(88378) 
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possible effect, in legalising the destruction or seizure of property, of 
“ imperative necessity for the conduct of military operations ” was also 
mentioned in a treatment of Article 23 (g) of the Regulations.! 1 ) 

The parts of the Hague Regulations referred to read as follows : 

“ Article 23. ... it is particularly forbidden , . . 

“ (g) To destroy or seize enemy property, unless such destruction 
or seizure be imperatively demanded by the necessities of war ” ; 

" Article 43. The authority of the power of the State having passed 
de facto into the hands of the occupant, the latter shall do all in his 
power to restore, and ensure, as far as possible, public order and 
safety, respecting at the same time, unless absolutely prevented, the 
laws in force in the country ” ; 

Article 52. Requisitions in kind and services shall not be 
demanded from local authorities or inhabitants except for the needs 
of the army of occupation. They shall be in proportion to the 
resources of the country, and of such a nature as not to involve the 
inhabitants in the obligations of taking part in military operations 
against their own country. 

" Such requisitions and services shall only be demanded on the 
authority of the commander in the locality occupied. 

“ Contributions in kind shall as far as possible be paid for in ready 
money ; if not, a receipt shall be given and the payment of the amount 
due shall be made as soon as possible ” ; and 

“ Article 53. An army of occupation shall only take possession of 
cash, funds, and realizable securities which are strictly the property 
of the State, depots or arms, means of transport, stores and supplies, 
and. generally, all movable property belonging to the State which 
may be used for military operations. 

“ Except in cases governed by naval law, all appliances adapted 
for the transmission of news, or for the transport of persons or goods, 
whether on land, at sea, or in the air, depots of arms, and, in general, 
all kinds of war material may be seized, even if they belong to private 
individuals, but they must be restored at the conclusion of peace, 
and indemnities must be paid for them.” 

The Judgment of the Netherlands Special Court of Cassation in the 
Appeal of the Chief Prosecutor of the Special Court in ’s-Hertogenbosch 
against the acquittal by the latter Court of Abraham Robert Esau( 2 ) 
included an interpretation of Article 53 quoted above : 

“ Neither the text nor the history of Art. 53, para. 2, gives 
ground for the proposition that the concept ‘ munitions de guerre ’ 
should be extended far beyond its normal bounds to materials and 
apparatus such as drilling-machines, turning-lathes, bulbs (lamps), 
valves and gold and even to other objects which—however important 
they may be for the technical scientific investigator—certainly do not 

(') See Vol. X, pp. 136-7. see also p. 134 . In the l.C. Farben Judgment it was simply 
said that Arts. 46,47, 52, 53 and 55 of the Regulations " admit of exceptions of expropria¬ 
tion. use, and requisition, all of which are subject to well-definited limitations set forth 
in the Articles.” (Vol. X, pp. 44). 

(’) Not previously treated in these Volumes. 
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stand in such close connection with warfare that they must be con¬ 
sidered as being among the limitative articles enumerated in Article 531, 
para. 2, and thus to be excepted from the inviolability of private 
property in a war on land.” 

The Krupp Trial Judgment, moreover, laid down that the laws and 
usages of war do not authorise “ the taking away by a military occupant 
of live stock for the maintenance of his own industries at home or for 
the support of the civil population of his country^) ; moreover the 
requisitions and services contemplated by Article 52 “ must refer to the 
needs of the Army of Occupation ”, whereas “ It has never been con¬ 
tended that the Krupp firm belonged to the Army of Occupation. 

The rules of international law regarding illegal requisitioning of private 
property, which were crystallised in Article 52 of the Hague Regulations, 
were applied by a French Military Tribunal in the Trial of Philippe 
Rust ; the accused was found guilty of having requisitioned vehicles 
(and men) without paying or delivering receipts in lieu of immediate 
payment.( 2 ) 

(c) Property offences recognised by modern international law are not. 
however, limited to offences against physical tangible possessions or 
to open robbery in the old sense of pillage, but include the acquisition 
of intangible property and the securing of ownership, use or control 
of all kinds of property by many ways other than by open violence.! 3 ) 

(d) It has been said that proof that consent was “ obtained by threats, 
intimidation, pressure or by exploiting the position and power of the 
military occupant under circumstances indicating that the owner is 
being induced to part with his property against his will ” would make a 
transfer illegal under international law.( 4 ) The possible means of 
coercion were further elaborated in the I.G. Farben Judgment when it 
was said that in the many instances “ in which Farben dealt directly 
with the private owners, there was the ever present threat of forceful 
seizure of the property by the Reich or other similar measures, such, 
for example, as withholding licences, raw materials, the threat of un¬ 
certain drastic treatment in peace-treaty negotiations or other effective 
means of bending the will of the owners. The power of the military 
occupant was the ever present threat in these transactions, and was 
clearly an important, if not a decisive factor ”.( s ) 

(e) If property has been acquired without the consent of the owner, 
the proof of having paid consideration is no defence.(*) 

Neither will the fact that the reality of a transaction was hidden 
behind a pseudo legal facade afford a defence.( 7 ) 


(*) See Vol. X, pp. 135-6. . .. 

< ! ) See Vol. IX, pp. 71-4. The question dealt with in Section (n) above is set out rather 
more fully in Vol. X, pp. 163—4. 

( 5 ) See Vol. X, pp. 164-165 for details on this point. The question to what extent is it 
necessary that an accused be shown to have intended to acquire the property in question 
permanently is also discussed in Vol. X, p. 165. 

(*) See Vol. X, p. 47. 

(>) See Vol. X, p. 50. 

(•) See Vol. X, pp. 44 and 51. 

(’) This point is illustrated in Vol. X, p. 165 6, and by the French cases dealing with 
“ abuse of confidence ” treated in Vol. IX, p. 43. 

K a 


(SS3T8) 
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I f) One French trial reported in Vol. VIII and two in Vol. IX dealt 
with wanton destruction of inhabited buildings and the theft of personal 
property, offences which are war crimes of the more traditional type.) 1 ) 

(g) If wrongful interference with property rights has been shown, it 
s not necessary to prove that the alleged wrongdoer was involved in 
the original wrongful appropriation.) 2 ) 

(It) In dealing with public property, the United States Military Tribunals 
have relied upon Article 55 of the Hague Regulations according to which 
the occupying power has only a right of usufruct over such property, 
and that only for the duration of the occupation:) 3 ) 

“ Article 55 : The occupying State shall be regarded only as 
administrator and usufructuary of public buildings, landed property, 
forests and agricultural undertakings belonging to the hostile State, 
and situated in the occupied country. It must safeguard the capital 
of such properties, and administer them in accordance with the rules 
of usufruct.” 

In a French trial already reported upon in Vol. IX) 4 ) application was 
made of the rule of international law forbidding the destruction of public 
monuments which received expression in Article 56 (and through it. 
Article 46) of the Hague Regulations. Article 56 provides as follows : 

“ Article 56 : The property of local authorities, as well as that of 
institutions dedicated to public worship, charity, education and to 
science and art. even when State property, shall be treated as private 
property. 

Any seizure or destruction of, or wilful damage to, institutions 
ot this character, historic monuments and works of science and art. 
is forbidden, and should be made the subject of legal proceedings.” 

(/) Two provisions are relevant here which make it a war crime to 
debase the currency of an occupied territory.) 6 ) Article III of the 
C hinese Law of 24th October. 1946, declares to be war crimes, not only 
” confiscation of property ”, “ indiscriminate destruction of property ”, 
■ robbing and “ unlawful extortion or demanding contributions or 
requisitions ”, but also “ depreciating the value of currency or issuing 
unlawful currency notes.”)®) So also “ debasement of the currency and 
issue of spurious currency ” is declared a war crime in the Australian 
Instrument of Appointment of the Board of Inquiry appointed on 3rd 
September, 1945.) 7 ) Similar provisions are made in the French and 
Netherlands East Indies War Crimes laws.) 8 ) 


O See Vol. VIII, pp. 29-31 and Vol. IX. p. 43. 

I 1 ) Statements or findings of the Tribunals which conducted the Flick , /. G. Farben and 
Krupp Trials are set out in Vol. X, p. 166, as the basis for arriving at this conclusion. 

( J ) See Vol. IX, pp. 22, 24 and 41-2, and Vol. X, p. 50. 

(*) See Vol. IX, pp. 42-3 and 67 8. 

( s ) Such debasement is an attack on the economy of the occupied country, but, as the 
property of no particular individual is involved, these two provisions are not relevant to 
the issue set out in section (i) above 

Cl See Vol. XIV, p. 154. 

( ■) See Vol. V, p. . " Economic exploitation of the Polish population and of economic 
resources ” was proved in the Greiser Trial but the Polish Supreme National Tribunal 
dtd not analyse at any length the law on this point. (See Vol. XIII. p. 112). 

(*) See Vol. Ill, p. 96 and Vol. XI, p. 94. 
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)xvii) Other offences. An examination of the French,) 1 ) Australian .) : ) 
Polish,) 3 ) Netherlands) 4 ) and Chinese) 5 ) Laws on war crimes will reveal that 
they not only provide against a number of offences whose punishment has 
been illustrated by trials reported in these volumes, but also define certain 
crimes which have not been charged before the courts in trials so reported, 
including some not mentioned elsewhere in this present volume. It has 
not been thought necessary to quote here all of the provisions relating to 
offences of the latter type, since the texts may be examined in full in the 
earlier volumes, but it may be added that they include usurpation o’ 
sovereignty during military occupation, which is declared a crime by the 
Australian, Netherlands and Chinese laws.)®) 


7. SOME EXCEPTIONAL CATEGORIES OF WAR CRIMES 

All or nearly all of the categories of crimes so far enumerated may be 
regarded as offences committed in violation of the rights of various types of 
persons. There are, however, also some war crimes which in essence do 
not necessarily so violate human rights. These may be grouped as follows 


(i) Offences committed in breach of surrender terms 

An example of the punishment of such offences is provided by the 
Scuttled U-Boat Case , w'here an accused was found guilty of sinking 
U-Boats in violation of a German Instrument of Surrender, signed on 
4th May, 1945.) 7 ) 


A parallel trial was that of Kapitanleutnant Ehrenrich Stever by a 
British Military Court at Hamburg, 17th-18th July, 1946.)*) Here the 
accused was found guilty of ” Committing a war crime in that he in the 
Atlantic Ocean off Portugal on or about 2nd June, 1945, when com¬ 
mander of U-Boat U.1277 after the German Command had surrendered 
all naval ships to the Allied Forces, in violation of the laws and usages 
of war, scuttled U-Boat U.1277.” The sentence of five years’ imprison¬ 
ment was confirmed. 


A trial related to this in some respects was that of Eisentraeger and 
others, by a United States Military Commission at Shanghai.) 9 ) in which 
a number of German accused were found guilty of knowingly, wilfully 
and unlawfully violating the unconditional German surrender ” by 
engaging in and continuing military activity against the United States 
and its allies, to wit by furnishing, ordering, authorising, permitting and 
failing to stop the furnishing of and assistance, information, advice, 
intelligence, propaganda and material to the Japanese armed forces and 
agencies, thereby by such acts of treachery assisting Japan in waging 
war against the United States of America in violation of the laws and 
customs of war ”. 


(>) See Vol. Ill, p. 95-96. 

<-) See Vol. V. pp. 95-96. 

P) See Vol. VII, pp. 84-86. 

(‘) See Vol. XI, pp. 92-97. 

I 1 ) See Vol. XIV, pp. 153-154. 

(•) Compare a reference to Article 45 of the Hague Regulations in Vol. VI. p. 93. 
O See Vol. I, pp. 67-70. 

I") Not previously treated in these volumes. 

(’) See Vol. XIV,'pp. 8-22, especially pp. 16 -22. 
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Two Netherlands trials of Japanese accused are also of interest in 
this connection. On 7th May, 1947, Miz.uo Katsuno was sentenced to 
eighteen years’ imprisonment by a Temporary Court Martial in Medan. 
Netherlands East Indies.! 1 ) having found him guilty of the war crime : 

Commission of hostilities contrary to the terms of an armistice”. 
The Court found, inter alia, that : 

■' It is a matter of general knowledge that an armistice was concluded 
in 1945 between the Allied and Japanese armies in accordance with 
which all hostilities by the Japanese army had to be stopped, which 
is lurther confirmed by the copy of the agreement concluded at 
Singapore on 12th September, 1945, between the Supreme Allied 
Commander. South East Asia and the authorised representative of 
the Supreme Commander, Japanese Expeditionary Forces, Southern 
Regions, which has been read out at the sitting . . . 

" Helping, in contravention of the terms of an armistice, with the 
construction of fortifications and joining an organisation fighting the 
lawful Netherlands East Indies Government, thereby committing 
hostilities, is named by the legislator in Article 1, sub-section 39, of 
the ' Definition of War Crimes Decree ' as an example of acts which 
constitute a violation of the laws or customs of war, so that it is not 
necessary to go separately into which laws or customs of war have 
been violated . . . 

'' The war which broke out in 1941 between the Kingdom of the 
Netherlands and the Japanese Empire is not yet at an end, so that 
that which has been charged was committed in time of war by a 
subject of an enemy power thereby constituting a war crime . . . 

The continuation of hostilities after an armistice has been con¬ 
cluded between the belligerents is so contrary to good faith and so 
hinders the restoration of normal conditions that a sharp punishment 
is rightly called for. but the strengthening of the armed bands roaming 
the interior by adding to them a specialist trained soldier has particu¬ 
larly serious consequences in the circumstances reigning at the present 
time so that a very heavy sentence ought to be imposed.” 

Minoru Hatada and two others were sentenced to death by a Tem¬ 
porary Court Martial at Macassar( x ) having been found guilty of 
"commission of hostilities contrary to the terms of the surrender of 
Kokio dated 2nd September. 1945 They were shown to have parti¬ 
cipated in the operations of Indonesian rebels after the Japanese 
surrender. The Court held, inter alia, that “ by the above actions the 
accused have violated Article 35 of the Rules of Land Warfare 1907, 
seeing that they frustrated the surrender of Kokio, dated 2nd September, 
1945, whereby the defeated enemy power Japan—whose subjects the 
accused are—surrendered unconditionally to the Allied forces ”, The 
Article referred to provides that : 

■' Article 35. Capitulations agreed upon between the contracting 
parties must take into account the rules of military honour. 

Once settled, they must be scrupulously observed by both parties." 

0) Trial nol previously treated in these Reports. 
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(ii) The Giving of Unexecuted Orders 

A study of relevant parts of the Judgments delivered in the High 
Command Trial, the Hostages Trial and the trial held by the Inter¬ 
national Military Tribunal in Nuremberg, and of the trials of August 
Schmidt, Moehle and Falkenhorst before British Military Courts, has 
revealed that an accused may be found guilty of having made or trans¬ 
mitted an illegal order which was not carried out, if he knew that it 
was illegal or if it was obviously illegal.( l ) 

The illegality of the mere giving of an unlaw ful order would appear to 
have been recognised even under conventional international law. since 
Article 23 (d) of the Hague Convention lays down that : " It is par¬ 
ticularly forbidden ... to declare that no quarter will be given ”. It 
will be recalled that Brigadefiihrer Kurt Meyer was found guilty on 
charges including one which said that he "in violation of the laws and 
usages of war, incited and counselled troops under his command to 
deny quarter to Allied troops.”! 2 ) Charges 1 and 7 of the charges on 
which Falkenhorst was found guilty was similar.! 3 ) 

Again, in a trial before a British Military Court at Hamburg, 29th 
November, I946,( 4 ) Hans Wickman was found guilty of " committing 
a war crime ... in that he ... in violation of the laws and usages ol 
war gave orders to his] platoon that no prisoners were to be taken and 
that any prisoners taken were to be shot ". Directions to give no 
quarter are declared illegal by the Australian and Netherlands War 
Crimes laws.! 5 ) 

(iii) The Abuse of Red Cross Protection 

In the trial by a United States Intermediate Military Government 
Court, Heinz Hagendorf was sentenced to six months’ imprisonment on 
a charge of having “ wrongfully used the Red Cross emblem in a combat 
zone by firing a weapon at American soldiers from an enemy ambulance 
displaying such emblem.’’! 6 ) 

Liability for the improper use of Red Cross insignia is covered by an 
express provision of the Hague Regulations respecting the Laws and 
Customs of War on Land, appended to the IVth Hague Convention of 
1907. Article 23 (/) of the Hague Regulations provides that " it is 
particularly forbidden ” to “ make improper use of a flag of truce, of 
the national flag, or of the military insignia, and uniform of the enemy, 
as well as of the distinctive signs oj the Geneva Convention ".(•) The 
latter is a reference to the Convention for the Amelioration of the 
Conditions of Soldiers wounded in Armies in the Field of 1864. revised 
in 1906 and more recently in 1929. 


(») See Vol. XU, pp. 118 23 where these authorities are reviewed. 
<*) See Vol. IV, pp. 98 and 108. 

(*) Sec Vol. XI, pp. 18. 23 and 29-30. 

!*) Not previously treated in these volumes. 
r>) See Vol. V, p. 96 and Vol. XI, p. 94. 

(«) See Vol. XIII, pp. 146-148. 
p) Italics inserted. 
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< iv) Offences Committed against Dead Bodies 
Cannibalism and other offences committed against dead bodies have 
been punished as war crimes. Examples of their prosecution are 
provided by the trial of Max Schmid by a United States Military 
Government Court at Dachau, and by other trials mentioned in the 
notes to the report on that case which has appeared in Volume XIII. 
Also in the notes to the report are quoted relevant Articles contained in 
the Geneva Convention of 1929 for the Amelioration of the Conditions 
of the Wounded and Sick of Armies in the Field.) 1 ) 


C. CRIMES AGAINST HUMANITY 
The commission of crimes against humanity has been charged in a number 
ot trials reported upon in these volumes and in this sphere the United States 
Military Tribunals have applied Article II, paragraph 1, of Control Council 
Law No. 10 which provides that : 

“ Each ot the following acts is recognised as a crime :. . . 

(c) Crimes against Humanity : Atrocities and offences, including 
but not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed 
against any civilian population, or persecutions on political, racial or 
religious grounds, whether or not in violation of the domestic laws 
of the country where perpetrated.” 

Gl the trials referred to above the most important from the point of view 
ot the definition of the scope of the concept of crimes against humanity have 
ieen the Justice Trial?) and the Flick Trial?). The law laid down in these 
trials and in some others reported upon may be summarised as follows : 

(i) In the first place it is clear that war crimes may also constitute 
'.rimes against humanity ; the same offences may amount to both types 
of crime. If war crimes are shown to have been committed in a wide¬ 
spread, systematic manner, on political, racial or religious grounds, 
they may amount also to crimes against humanity.) 4 ) 

(ii) On the other hand, not all types of acts which could constitute 
\\ ar cr ' mes cou ^ a * so constitute crimes against humanity, and the 
dividing line between the acts which could constitute both and acts 
which, in their nature, could only be war crimes is not always easy to 
draw, in the absence of relevant judicial pronouncements covering 
certain types of offences. That crimes against humanity are not limited 
to offences against inhabitants of occupied territories is shown by a 
pronouncement made in the Judgment delivered in the High Command 
Trial, that the plan of the German Government “ to inspire the German 
population to murder Allied fliers by lynch law or mob justice ” was 
a crime against humanity.( 5 ) In the Flick Trial, however, it was laid 


O See Vol. XIII, pp. 151-152. 

(’) See Vol. VI, pp. 78-83. 

<*) See Vol. IX, pp. 44-52. 

(*) See Vol. VI, p. 79. 

wh,’^,'L 7 ‘u n ° tC r u Co, ? trast however the fact that in the Justice Trial, 
German -ii/iiian^ictment charged the taking part in Hitler’s programme of inciting the 
hoi^a w r r?,w P H a ° n tC mu . rdcr , Alllcd airmen forced down within the Reich as 
resoonsihilitJTnThU d „ a cr, . me aga "?‘ humanity, the Judgment, in dealing with Klemm’s 
the P °aw b if war Vl*^ 0 8*1 * pokc only of such P articl Pation as being in violation of 
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down that offences against industrial property could not constitute 
crimes against humanity.) 1 ) This ruling was adopted b v the Tribunal 
acting in the I.G. Farben Trial,?) while a quotation from the Judgment 
delivered in the Einsatzgruppen Trial which has been quoted in Volume 
IX of this series) 3 ) indicates that the Tribunal acting in that trial regarded 
crimes against humanity as being offences such as ” murder, torture, 
enslavement ” and infringements of “ freedom of opinion . . . the 
moral or physical integrity of the family ... or the dignity of the human 

The Judgment in the Flick Trial declared that ” a distinction could be 
made between industrial property and the dwellings, household lurnish- 
ings, and food supplies of a persecuted people ”,( 4 ) and thus lelt open 
the question whether such offences against personal property as would 
amount to an assault upon the health and life of a human being (such 
as the burning of his house or depriving him of his food supply or his 
paid employment) would not constitute a crime against humanity. 
Certain passages from the Judgment of the Nuremberg International 
Military Tribunal treating certain offences against property as crimes 
against humanity( 5 ) could refer to acts of economic deprivation of this 
more personal type. 

It may readily be doubted whether certain other categories of war 
crimes could ever constitute crimes against humanity, even it the other 
attributes of crimes against humanity (reviewed below) are displayed. 
Thus, it does not seem possible that war crimes in which there is no 
v iolation of human rights! 6 ) could possibly be regarded as crimes against 
humanity.! 7 ) In the absence of relevant judicial pronouncements, 
then, it is not possible to state in every instance whether a type of act 
which could constitute a war crime could also amount to a crime against 
humanity. 

(iii) In the second place, it is established that the possible victims 
of crimes against humanity form a wider group than the possible victims 
of war crimes. The latter category comprises broadly speaking the 
nationals of armed forces of belligerent countries or inhabitants ot 
territories occupied after conquest (other than enemy nationals) against 
whom offences are committed by enemy nationals as long as peace has 
not been declared. Crimes against humanity on the other hand could 
have included also offences committed by German nationals against 
other German nationals or any stateless person, and apparently also 
against nationals of Hungary and Rumania.) 8 ) 

(iv) Isolated offences do not constitute crimes against humanity.(*) 

( l ) See Vol. IX, pp. 48-51. 

I s ) See Vol. X. pp. 41-42 and 64. 

( 3 ) See Vol. IX, pp. 49 50. 

(*) See Vol. IX. p. 26. 

( 5 j Quoted in Vol. IX, pp. 504. 

(*) See pp. 131-4. . _ 

( 7 ) This remark assumes crimes against humanity to be restricted to offences against 
human rights. If on the other hand they are taken to include all offences that grossly 
offend the human conscience it may be that atrocities against dead bodies could be regarded 
as crimes against humanity. 

(•) See pp. 87-8. Vol. IX, pp. 51 -2 and Vol. XIII, pp. 133-135. 

(’) See Vol. VI, pp. 79-80 and Vol. IX. p. 51, and compare Vol. XIII. pp. 135-136. 
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<\) Apparently, the proof of systematic governmental organisation of 
the acts alleged is a necessary element of crimes against humanity.(') 

(\i) According to the judgment delivered in the Justice Trial, if the 
offences arc not “ Atrocities and offences ”, as defined in Law No. 10. 
and committed against civilian populations, but amount to persecutions, 
they must be persecutions on political, racial or religious groumls.(-) 

(vii) According to the judgment delivered in the Flick Trial, the 
omission from Law No. 10 of the Allied Control Council of the words 
“ in execution of or in connection w ith any crime within the jurisdiction 
ot the Tribunal ”.( a ) did not serve to extend the scope of that law to 
cover crimes against humanity occurring before 1st September, 1939 ; 
the Tribunal's main argument was that the Charter of the International 
Military Tribunal, which had been made an integral part of Law No. 
lOt 1 ), had been interpreted by the latter tribunal in such a way that 
crimes against humanity committed before the above-mentioned date 
were excluded from the scope of the Charter.f 5 ) 

The principle laid down in the Flick Trial, had been left undecided 
by the Tribunal conducting the Justice Trial (Tribunal III) which, in 
its exposition on the question of crimes against humanity, on this point 
did not go beyond saying : 

The evidence to be later reviewed established that certain in¬ 
human acts charged in Count 3 of the Indictment were committed in 
execution ol. or in connection with, agressive war and were, therefore, 
crimes against humanity even under the provisions of the 1MT 
Charter, but it must be noted that C.C. Law 10 differs materially 
from the Cha rter. The latter defines crimes against humanity as 

<‘) See Vol. VI, pp. 79-80 and Vol. IX. p. 51. 

C) See Vol. VI, pp. 79-80 and 80-83. 

I * Article 6(ci of the Charter ol (he International Military Tribunal makes the following 
definition . Crimes against humanity : namely, murder, extermination, enslavement, 
deportation, and other inhumane acts committed against any civilian population, before or 
during the war: or persecutions on political, racial or religious grounds in execution of or 
in connection with any crime within the jurisdiction of the Tribunal, whether or not in 
violation ot the domestic law of the country where perpetrated." (Italics inserted.) 

I I Article I ot Law No. 10 provides : “The Moscow Declaration of 30th October. 1943, 
concerning Responsibility ol Hitlerites for Committed Atrocities’ and the London 
Agreement of 8 th August, 1945, ‘ Concerning Prosecution and Punishment of Major 
V ‘ , . r ~j mma * s °‘ *he European Axis ' are made integral parts of this Law.” 

. ' 1 l/ie statement of the International Military Tribunal on this point runs as follows : 

with regard to crimes against humanity, there is no doubt whatever that political 
opponents were murdered in Germany before the war, and that many of them were kept 
in concentration camps in circumstances of great horror and cruelty. The policy of terror 
was certainly carried out on a vast scale, and in many cases was organised and systematic. 

he Policy ot persecution, repression and murder of civilians in Germany before the war 
o! 1939. who were likely to be hostile to the Government, was most ruthlessly carried out. 
I he persecution of Jews during the same period is established beyond all doubt. To 
constitute crimes against humanity, the acts relied on before the outbreak of war must 
have been in execution of, or in connection with, any crime within the jurisdiction of the 
Inbuna!. The Tribunal is of the opinion that revolting and horrible as many of these 
enmes were, it has not been satisfactorily proved that they were done in execution of, or 
'"connection with, any such crime. The Tribunal therefore cannot make a general 
declaration that the acts before 1939 were crimes against humanity within the meaning 
ot the Charter, but Irom the beginning of the war in 1939 war crimes were committed on 
a vast scale, which were also crimes against humanity ; and in so far as the inhumane act 
charged tn the Indictment and committed after the beginning of the war, did not constitute 
war crimes, they were ail committed in execution of, or in connection with, the aggressive 
war. and therefore constituted crimes against humanity." (British Command Paper, 
Cmd. 69o4, p. 65.) (Sec Vol. IX, pp. 44-5.) 


I 
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inhumane acts, etc., committed ‘... in execution of, or in connection 
with, any crime within the jurisdiction ot the tribunal .... whereas 
in C.C. Law 10 the words last quoted are deliberately omitted trom 

the definition. ”0 _ . . 

On the other hand, the Judgment in the Emsatzgruppen Trial con¬ 
ducted by Tribunal II, included the following explicit declaration : 

» The International Military Tribunal, operating under the London 
Charter, declared that the Charter’s provisions limited the Tribunal 
to consider only those crimes against humanity which were committed 
in the execution of or in connection with crimes against peace and 
war crimes. The Allied Control Council, in its Law No. 10. removed 
this limitation so that the present Tribunal has jurisdiction to try all 
crimes against humanity as long known and understood under the 
general principles of criminal law. 

“ As this law is not limited to offences committed during war, it is 
also not restricted as to nationality of the accused or of the victim, 
or to the place where committed.” 

In estimating the relative authoritativeness of the decision on this 
question reached in the Flick Trial and in the Einsatzgruppen Trial, it 
should be remembered that since the Indictment in the latter charged 
crimes against humanity committed ” between May, 1941 and July. 
1943 ” the dictum quoted from the judgment delivered therein was not 
necessary to the decisions reached.(*) In the Flick Trial, on the other 
hand. Count 3 charged the commission of crimes against humanity 
between January, 1936 and April, 1945.( r ) and the Tribunal had to come 
to a decision as to the criminality of four actual transactions which 
were completed before 1st September. 1939.( 4 ) 

The Tribunal which conducted the Flick Trial appears to have been on 
sounder ground when it said that “ crimes committed before the war 
and having no connection therewith were not in contemplation ”(*) 
than when it declared that “ In the I.M.T. trial the tribunal declined 
to take jurisdiction of crimes against humanity occurring before 1st 
September, 1939 ”. This latter phrase does not seem to represent 
the complete picture, as may be gathered from an examination of the 
relevant passage from the Judgment of the International Military 
Tribunal quoted above.( 6 ) Indeed the International Mili tary Tribunal 

(*) Vol. VI. pp. 40-41 and 83. The attitude to this point of the Tribunal which conducted 
the Justice Trial is further set out in Vol.‘ IX, p. 46. The Tribunal left open the question 
whether it would have considered evidence of offences committed before 1939 had they been 
charged in Counts 2, 3 and 4. 

(*) Similarly in the Justice Trial the crimes against humanity charged in Count Three 
were said to have been committed “ between September. 1939 and April, 1945 ” ; See 
Vol. VI, p. 4. 

( s ) See Vol. IX, p. 4. 

(•) See Vol. IX, p. 25. 

(‘) See Vol. IX, p. 26. (Italics inserted). 

(•) See p. 136 note 5. It has been pointed out that the International Military Tribunal 
“recognised some crimes committed prior to 1st September, 1939 as crimes against 
humanity in cases where their connection with the crime against peace was established. 
Although in theory it remains irrelevant whether a crime against humanity was committed 
before or during the war, in practice it is difficult to establish a connection between what is 
alleged to be a crime against humanity and a crime within the jurisdiction of the Tribunal, 
if the act was committed before the war. . . (Egon Schwclb, in British Year Book of 
International Law, 1946, pp. 204-205). (Italics inserted). For a further elaboration of the 
learned writer’s views on this point, see Vol. IX, p. 47 8. 
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could hardly have decided that no crime against humanity could possibly 
have been committed before the war, because Article 6 (c) of the Charter 
includes the words “ before or during the war ” which govern at least 
the first part of that provision.! 1 ) 

The Tribunal which conducted the High Command Trial may be 
thought to have agreed with the attitude taken to this point by the 
Tribunal acting in the Flick Trial ; the former pointed out that : “ All 
the acts relied upon as constituting crimes against humanity in this 
case occurred during and in connection with the war ”.( 2 ) 

(viii) The crime of genocide, which received recognition by the 
Tribunal which conducted the Justice Trial,{ 3 ) bears similarity to certain 
types of crimes against humanity but also certain dissimilarities ; these 
have been discussed in previous volumes of this series, and the outcome 
seems to be that, while the two concepts may overlap, genocide is 
different from crimes against humanity in that, to prove it, no connection 
with war need be shown.! 4 ) and, on the other hand, genocide is aimed 
against groups, whereas crimes against humanity do not necessarily 
involve offences against or persecutions of groups. The inference 
may be justified that deeds are crimes against humanity within the 
meaning of Law No. 10 if the political, racial or religious background 
of the wronged person is the main reason for the wrong done to him, 
and if the wrong done to him as an individual is done as part of a policy 
or trend directed against persons of his political, racial or religious 
background ; but that it is not necessary that the wronged person 
belong to an organised or well-defined group.! 5 ) 

D. CRIMES AGAINST PEACE 

Apart from the Judgments delivered in the two trials held before the 
International Military Tribunals at Nuremberg and Tokyo, the judicial 
authorities concerning crimes against peace are the Judgments in the I.G. 
Farben.C ) Krupp,{ 7 ) High Command, ( 8 ) Greiser(*) and Takashi Sakai( 10 ) Trials . 
together with the trial of Weizsaeker and others before a United States 
Military Tribunal, 1st November. 1947—15th April, 1949, in which the 
Judgment was delivered too late to enable a report on that trial to be 
included in this series.! 11 ) 

(*) See p. 136, note 3. 

(-) For certain relevant Chinese provisions relating to what may possibly be regarded 
as crimes against humanity, see Vol. XIV. p. 156. 

(’) See p. 122. 

(*) See Vol. XIII. p. 41. 

I 1 ) See Vol. VI, p. 83, note 3 

(*) See Vol. X. pp. 30^10. 

(’) Sec Vol. X, pp. 102-130. 

< 6 ) See Vol. XII, pp. 65-71. 

P) See Vol. XIII, pp. 108 10. 

< 10 ) See Vol. XIV, pp. I 7. 

( u ) Occasionally the judgment delivered in a trial in which aggressive war is not charged 
contains a reference to the waging of such a war, but it is not always clear whether the 
Tribunal is seeking to show that there is a legal conclusion to be drawn from the fact 
that the war referred to was aggressive in nature. This is true of the judgment in the 
Justice Trial. “ For the accomplishment of the ends of aggressive war, the elimination 
of political opposition and the extermination of Jews in all of Europe,” says the judgment, 
“ it was deemed necessary to harness the Ministry of Justice and the entire court system 
for the enforcement of the penal laws in accordance with National Socialist ideology." 
Similar reference in the judgment to aggressive war are contained in passages quoted in 
Vol. VI, pp. 62 and 73. 
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The enactments relevant to the trials mentioned have already been quoted 
or mentioned in these pages : Article II 1 (a) of Law No. 10,( l ) and the 
relevant provisions of Polish! 2 ) and Chinese! 3 ) Law. It should be added 
that, while no trials before Danish or Greek Courts or before United 
States Military Commissions in the Pacific Theatre of Operations in which 
crimes against peace have been alleged have been reported to the United 
Nations War Crimes Commission, such courts are in fact empowered to try 
such crimes.! 4 ) 

The following paragraphs numbered (i)-(ix) attempt to analyse the law- 
relating to crimes against peace (including in the meaning of that term 
“ planning, preparation, initiation or waging a war of aggression ” and 
“ participating in a common plan or conspiracy for the accomplishment of 
any of the foregoing ”, to use the language of Article II 1 (a) of Law No. 10) 
as that law has been developed in the trials by United States Military Tribunals 
in Nuremberg which were bound by Law No. 10. The Polish and Chinese 
decisions are next referred to. and finally some remarks regarding the legal 
effects of the fact that a crime against peace has been committed are set out. 

(i) Deeming it necessary “ to give a brief consideration to the nature and 
characteristics of war ”, the Tribunal which conducted the High Command 
Trial said : 

“ We need not attempt a definition that is all inclusive and all ex¬ 
clusive. It is sufficient to say that war is the exerting of violence by 
one state or politically organised body against another. In other words, 
it is the implementation of a political policy by means of violence. 
Wars are contests by force between political units but the policy that 
brings about their initiation is made and the actual waging of them is 
done by individuals. What we have said thus far is equally as applicable 
to a just as to an unjust war, to the initiation of an aggressive and. 
therefore, criminal war as to the waging of defensive and, therefore, 
legitimate war against criminal aggression. The point we stress is that 
war activity is the implementation of a predetermined national policy. 

“ Likewise, an invasion of one state by another is the implementation 
of the national policy of the invading state by force even though the 
invaded state, due to fear or a sense of the futility of resistance in the 
face of superior force, adopts a policy of non-resistance and thus 
prevents the occurrence of any actual combat. . . . 

“ The initiation of war or an invasion is a unilateral operation. When 
war is formally declared or the first shot is fired the initiation of the 
war has ended and from then on there is a waging of war between the 
two adversaries.”! 5 ) 

(ii) Not all wars are illegal ; nor is rearmament per se illegal 

“ Furthermore, we must not confuse idealistic objectives with realities. 
The world has not arrived at a state of civilisation such that it can 
dispense with fleets, armies, and air forces, nor has it arrived at a point 
where it can safely outlaw war under any and all circumstances and 

(*) See p. 42. 

(») See p. 35 ; and Vol. VU, pp. 90-91. 

<*) See p. 36 ; and Vol. XIV, p. 153. 

(*) See pp. 33 and 36 of the present Volume and Vol. Ill, p. 106. 

(') Vol. XII, pp. 66 and 67. 






140 


TYPES OF OFFENCES 

situations. Inasmuch as all war cannot be considered outlawed then 
armed forces are lawful instrumentalities of state, which have inter¬ 
nationally legitimate functions. An unlawful war of aggression connotes 
of necessity a lawful war of defence against aggression. There is no 
general criterion under International Common Law for determining the 
extent to which a nation may arm and prepare for war. As long as 
there is no aggressive intent, there is no evil inherent in a nation making 
itself militarily strong. An example is Switzerland which for her 
geographical extent, her population and resources is proportionally 
stronger militarily than many nations of the world. She uses her 
military strength to implement a national policy that seeks peace and 
to maintain her borders against aggression.”( l ) 

As was remarked in the l.G. Farben and Krupp Trials : 

“ The I.M.T. stated that. * Rearmament of itself is not criminal under 
the Charter.' *’( 2 ) 

(iii) The characteristics of illegal warfare are left rather undefined : 

“ Whether a war be lawful or aggressive and therefore unlawful 
under International Law. is and can be determined only from a con¬ 
sideration of the factors that entered into its initiation. In the intent 
and purpose for which it is planned, prepared, initiated and waged is to 
be found its lawfulness or unlawfulness. . .. 

" By the Kellog-Bnand Pact the sixth-three signatory nations in¬ 
cluding Germany, renounced war as an instrument of National Policy. 
If this, as we believe it is, is evidence of a sufficient crystallisation of 
world opinion to authorise a judicial finding that there exist Crimes 
against Peace under International Common Law, we cannot find that 
law to extend further than such evidence indicates. The nations that 
entered into the Kellog-Briand Pact considered it imperative that 
existing international relationships should not be changed by force. 
In the preamble they state that they are : 

‘. . . persuaded that the time has come when ... all changes in their 
relationships with one another should be sought only by pacific 
means.’ 

“ This is a declaration that from that time forward each of the 
signatory nations should be deemed to possess and to have the right to 
exercise all the privileges and powers of a sovereign nation within the 
limitations of International Law, free from all interference by force on 
the part of any other nation. As a corollary to this, the changing or 
attempting to change the international relationships by force of arms is 
an act of aggression and if the aggression results in war, the war is an 
aggressive war. It is, therefore, aggressive war that is renounced by 
the pact. It is aggressive war that is criminal under International Law. 

“ The crime denounced by the law is the use of war as an instrument 
of national policy. ”( s ) 


(‘I Vol. XII, p. 68. 

(’) Vol. X, pp. 36,106 and 122. The Tribunals were careful to make clear, furthermore, 
that they were not called upon or empowered to make new law on the question of crimes 
against peace ; see Vol. X, pp. 31 and 121 and Vol. XII, p. 67. 

(>) Vol. XU, pp. 67 and 70. 
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Elsewhere the Tribunal acting in the High Command Trial quoted the 
section of the Judgment of the Nuremberg International Military Tribunal 
which is headed “ Violations of International Treaties ”.( l ) Here the latter 
court, having pointed out that “ The Charter defines as a crime the planning 
or waging of war that is a war of aggression or a war in violation of inter¬ 
national treaties ,”( 2 ) refers to violations by Germany of the most important 
of these treaties that were in fact broken by that State.! 3 ) 

Comparatively little judicial attention has, however, been paid to that 
part of Article II 1 (a) of Law No. 10 which, like Article 6 (a) of the Charter 
of the Nuremberg International Military Tribunal, declares criminal, 
" planning, preparation, initiation or waging of ... a war in violation of 
international treaties, agreements or assurances.”( 4 ) although the Supreme 
National Tribunal of Poland may be taken to have regarded conspiracy to 
commit breaches of Article 104 of the Treaty of Versailles and of the Polish 
Danzig Agreement of 9th November, 1920, and other agreements, and 
breach of the non-aggression pact signed in Berlin on 26th January, 1934, 
between Poland and Germany, as constituting part of ex-Gauleiter Greiser’s 
guilt under the charge of crimes against peace! 5 ). 

The Judgment of the Tokyo International Military Tribunal recognises 
five separate crimes as crimes against peace : 

“ Under the heading of * Crimes against Peace ' the Charter names 
five separate crimes. These are planning, preparation, initiation and 
waging aggressive war or a war in violation of international law, treaties, 
agreements, or assurances ; to these four is added the further crime of 
participation in a common plan or conspiracy for the accomplishment 
of any of the foregoing. The indictment was based upon the Charter 
and all the above crimes were charged in addition to further charges 
founded upon other provisions of the Charter.” 

The Tribunal added, however : 


“ A conspiracy to wage aggressive or unlawful war arises w hen two 
or more persons enter into an agreement to commit that crime. There¬ 
after, in furtherance of the conspiracy, follows planning and preparing 
for such war. Those who participate at this stage may be either original 
conspirators or later adherents. If the latter adopt the purpose of the 
conspiracy and plan and prepare for its fulfilment they become con¬ 
spirators. For this reason, as all the accused are charged with the 
conspiracies, we do not consider it necessary in respect of those we may 
find guilty of conspiracy to enter convictions also for planning and 
preparing. In other words, although we do not question the validity 
of the charges we do not think it necessary in respect of any defendants 
who may be found guilty of conspiracy to take into consideration nor 
to enter convictions upon counts 6 to 17 inclusive. 


(*) See British Command Paper. Cmd. 6964, pp. 36-38. 

C) Italics inserted. 

(•) Vol. XU, p. 62. 

(*) See p. 42. The Nuremberg International Military Tribunal found it unnecessary 
to discuss at any length whether the aggressive wars found to have been proved were also 
Pa^^Cmd 6469 °p l 3^ rna,lonal treatles agreements or assurances (British Command 
<’> See Vol. Xlli, pp. 70-71, 74-77 and 108-110. 
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“ A similar position arises in connection with the counts of initiating 
and waging aggressive war. Although initiating aggressive war in some 
circumstances may have another meaning, in the Indictment before us 
it is given the meaning of commencing the hostilities. In this sense it 
involves the actual waging of the aggressive war. After such a war 
has been initiated or has been commenced by some offenders others may 
participate in such circumstances as to become guilty of waging the war. 
This consideration, however, affords no reason for registering con¬ 
victions on the counts of initiating as well as of waging aggressive war. 
We propose, therefore, to abstain from consideration of Counts 18 to 
26 inclusive.”! 1 ') 

Finally it should be added that in the Chinese trial mentioned on page 138, 
the Tribunal, in finding the accused guilty of a crime against peace, stressed 
that he had taken part in a war in violation of certain specified international 
agreements.! 2 ) 

(iv) The essentials of criminality in this sphere are knowledge and parti¬ 
cipation. After reviewing the findings of the International Military Tribunal 
as to Kaltenbrunner, Frank, Frick, Streicher, Funk, Schacht, Doenitz, 
von Schirach, Sauckel, von Papen, Speer, Fritzsche and Bormann, the 
Tribunal which conducted the l.G. Farben Trial said : 

“ From the foregoing it appears that the I.M.T. approached a finding 
of guilty of any defendant under the charges of participation in a 
common plan or conspiracy or planning and waging aggressive war with 
great caution. It made findings of guilty under Counts I and II only 
where the evidence of both knowledge and active participation was 
conclusive. No defendant was convicted under the charge of participating 
in the common plan or conspiracy unless he was, as was the defendant 
Hess, in such close relationship with Hitler that he must have been 
informed of Hitler’s aggressive plans and took action to carry them 
out or attended at least one of the four secret meetings at which Hitler 
disclosed his plans for aggressive war. The I.M.T. Judgment lists 
these meetings as having taken place on 5th November, 1937, 23rd May, 
1939, 22nd August, 1939. and 23rd November, 1939. ”( 3 ) 

The necessity for knowledge and participation was repeated elsewhere,! 4 ) 
but it is added in the Krupp Trial Judgment that : 

“ In finding Hess guilty on the aggressive war Count and on the 
conspiracy Count, the International Military Tribunal clearly indicated 
that in its opinion a defendant could be found guilty even if he had 
not attended one of the four meetings referred to above. Likewise, 
w^ do not hold that a defendant cannot be found guilty unless he 
attended one of the meetings.”! 0 ) 


P> Official transcript of the Judgment, pp. 32-33. 

(*) See Vol. XIV, pp. 6-7. . . , .. 

( 3 ) Sec Vol. X, pp. 31-34. The finding as to Speer was given particular attention, the 
importance of the precedent seeming to be that : " He was the official head of the whole 
industrial programme for the production of armaments. It would be unprecedented to 
hold that the activities of private citizens in the production of armament constituted 
waging of war when those of the official supervising those activities did not constitute 
that offence.” (See Vol. X, p. 106-107 and 125-127). 

<‘) See Vol. X, pp. 35. 36. 106. 123, 125 and 128-129. 

(«) Vol. X, p. 106 ; and see pp. 122-123 of that Volume. 
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The requisite knowledge must-be of plans for specific invasions or wars 
of aggression : 

“ The International Military Tribunal required proof that each 
defendant had actual knowledge of the plans for at least one of the 
invasions or wars of aggression, in order to find him guilty."! 1 ) 

Judge Anderson emphasised that: 

“ The requisite knowledge, I think, can be shown either by direct or 
circumstantial evidence but in any case it must be knowledge of facts 
and circumstances which would enable the particular individual to 
determine not only that there was a concrete plan to initiate and wage 
war, but that the contemplated conflict would be a war of aggression 
and hence criminal. Such knowledge being shown, it must be further 
established that the accused participated in the plan with the felonious 
intent to aid in the accomplishment of the criminal objective. In the 
individual crime of aggressive war or conspiracy to that end as contra¬ 
distinguished to the international delinquency of a state in resorting to 
hostilities, the individual intention is of major importance."!-) 

Judge Wilkins also stressed that the requisite knowledge must include 
knowledge that the envisaged warfare would be criminal in character : 

“ To establish the requisite criminal intent, it seems necessary to show 
knowledge that the military pow'er would be used in a manner which, 
in the words of the Kellogg Pact, includes war as an ‘ instrument of 
policy ’.”( 3 ) 

The judgment delivered in the High Command Trial ruled that, n certain 
circumstances, inaction could make an accused liable, as well as " active 
participation " : 

" We are of the opinion that as in ordinary criminal cases, so in the 
crime denominated aggressive war, the same elements must all be present 
to constitute criminality. There first must be actual knowledge that 
an aggressive war is intended and that if launched it will be an aggressive 
war. But mere knowledge is not sufficient to make participation even 
by high-ranking military officers in the war criminal. It requires in 
addition that the possessor of such knowledge, after he acquires it 
shall be in a position to shape or influence the policy that brings about 
its initiation or its continuance after initiation, either by furthering, 
or by hindering or preventing it. If he then does the former, he 
becomes criminally responsible ; if he does the latter to the extent of 
his ability, then his action shows the lack of criminal intent with respect 
to such policy. 

“ If a defendant did not know that the planning and preparation for 
invasions and wars in which he was involved were concrete plans and 
preparations for aggressive wars and for wars otherwise in violation of 
international laws and treaties, then he cannot be guilty of an offence. 
If, however, after the policy to initiate and wage aggressive wars was 
formulated, a defendant came into possession of knowledge that the 

(>) Vol. x, p. 106. 

<*) Vol. X, p. 123. 

(*) See Vol. X. pp. 128-129. 
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invasions and wars to be waged were aggressive and unlawful, then 
he will be criminally responsible if he, being on the policy level, could have 
influenced such policy and failed to do so.”! 1 ) 

(v) It was stressed that no rule of law excluded either business men or 
military men from liability for crimes against peace if the essentials of 
criminality are present : 

*' We do not hold that industrialists as such, could not under any 
circumstances be found guilty upon such charges.”! 2 ) 

“ The prosecution does contend, and we think the contention sound, 
that the defendants are not relieved of responsibility for action which 
would be criminal in one who held no military position, simply by 
reason of their military positions. This is the clear holding of the 
Judgment of the I.M.T., and is so provided in Control Council Law 
No. 10, Article II, Sec. 4a.”( 3 ) 

Military men appeared among those found guilty of crimes against peace 
by the International Military Tribunal for the Far East. 

Further, of the accused Oshima who was found guilty of conspiracv to 
wage aggressive war, that Tribunal said : 

Oshima was one of the principal conspirators and consistently 
supported and promoted the aims of the main conspiracy. 

“ He took no part in the direction of the war in China or the Pacific 
War and at no time held any post involving duties or responsibility in 
respect of prisoners. 

Oshima s special delence is that in connection with his activities in 
Germany he is protected by diplomatic immunity and is exempt from 
prosecution. Diplomatic privilege does not import immunity from 
legal liability, but only exemption from trial by the Courts of the State 
to which an Ambassador is accredited. In any event, this immunity 
has no relation to Crimes against international law charged before a 
tribunal having jurisdiction. The tribunal rejects this spcciaF defence."! 4 ) 

(vi) Of the types of person who could be held guilty of crimes against 
peace, the l.G. Farben Judgment said : 

“ The London Agreement is entitled an agreement ‘ for the prosecu¬ 
tion and punishment of the major war criminals of the European Axis.' 
There is nothing in that agreement or in the attached Charter to indicate 
that the words ‘ waging a war of aggression ', as used in Article II (a) 
of the latter, were intended to apply to any and all persons who aided, 
supported, or contributed to the carrying on of an aggressive war : 
and it may be added that the persons indicted and tried before the 
J.M.T. may fairly be classified as ‘ major war criminals * in so far as 
their activities were concerned. Consistent with the express purpose 
of the London Agreement to reach the * major war criminals ’. the 
Judgment of the l.M.T. declared that * mass punishments should be 
avoided.’ 


I 1 ) Vol. XII, pp. 68-69. (Italics inserted). 
t 1 ) See Vol. X. p. 105. 

<») Vol. XII, p. 66. 

•*) Official transcript of the judgment, p. 1189. 
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‘To depart from the concept that only major war criminals— that 
is, those persons in the political, military, and industrial fields, for 
example, who were responsible for the formulation and execution of 
policies —may be held liable for waging wars of aggression would lead 
far afield. Under such circumstances there could be no practical 
limitation on criminal responsibility that would not include, on principle, 
the private soldier on the battlefield, the farmer who increased his 
production of foodstuffs to sustain the armed forces, or the housewile 
who conserved fats for the making of munitions. Under such a con¬ 
struction the entire manpower of Germany could, at the uncontrolled 
discretion of the indicting authorities, be held to answer for waging 
wars of aggression. That would, indeed, result in the possibility ot 
mass punishments. .. . 

“ The defendants now before us were neither high public officials in 
the civil government nor high military officers. Their participation 
was that of followers and not leaders. If we lower the standard ol 
participation to include them, it is difficult to find a logical place to 
draw the line between the guilty and the innocent among the great mass 
of German people. It is, of course, unthinkable that the majority of 
Germans should be condemned as guilty of committing crimes against 
peace. This would amount to a determination of collective guilt to 
which the corollary of mass punishment is the logical result, for which 
there is no precedent in international law and no justification in human 
relations. We cannot say that a private citizen shall be placed in the 
position of being compelled to determine in the heat of war whether 
his government is right or wrong, or, if it starts right, when it turns 
wrong. We would not require the citizen, at the risk of becoming a 
criminal under the rules of international justice, to decide that his 
country has become an aggressor and that he must lay aside his 
patriotism, the loyalty to his homeland, and the defence of his own 
fireside at the risk of being adjudged guilty of crimes against peace on 
the one hand, or of becoming a traitor to his country on the other, it he 
makes an erroneous decision based upon facts of which he had but 
vague knowledge. To require this of him would be to assign to him a 
task of decision w hich the leading statemen of the world and the learned 
men of international law have been unable to perform in their search 
for a precise definition ol aggression.”! 1 ) 

The Krupp Trial Judgment stated : 

“ Whatever may be the view of experts in the field of criminology, 
in the eyes of law-makers and laymen the object of punishment is to 
deter others from crime. In this particular instance, I apprehend, the 
object sought to be accomplished by making aggressive war a crime 
was to deter those capable of initiating that type of war from doing so. 
The language used in the Pact is to the effect that the signatories 
renounced war as a matter of national policy. Considered in the light 
of the complexity of the whole problem, the usage and custom which 
led to the Treaty and the object sought to be accomplished, it seems 
to me to be a reasonable view that the language used necessarily implie> 
that only those responsible for a policy leading to initiation and waging 

P) See Vol. X, pp. 37-39. (Italics inserted). 
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of aggressive war and those privy to such a policy together with those who, 
with a criminal intent actively conduct the hostilities or collaborate therein. 
are criminally liable in the event of war in violation of the Pact ; for, 
if the threat of punishment deters these, there will be no war and the 
object of the law will have been accomplished. Upon the other hand, 
if the threat to the policy-makers, leaders and their collaborators proves 
of no avail, is it reasonable to conclude that the law contemplates that 
the threat ol post-war punishment by a court exercising criminal jurisdic¬ 
tion held out to the mass of the people will prove effective ? To answer 
this in the affirmative, it seems to me, w'ould be to ignore everydav 
experience and indulge in purely theoretical rather than practical thought. 

“ Moreover, to extend criminal liability beyond the leaders and policy¬ 
makers and their privies to private citizens called upon to aid the war 
effort necessarily embodies the concept of mass punishment . . ,”( l ) 
The Tribunal which conducted the High Command Trial found that no 
accused could be held guilty of crimes against peace unless he was in a 
position to influence state policy ; no other type of “ major war criminal 
could apparently fall within the Tribunal’s ruling : 

“ As we have pointed out, war whether it be lawful or unlawful is the 
implementation of a national policy. If the policy under which it is 
initiated is criminal in its intent and purpose it is so because the in¬ 
dividuals at the policy-making level had a criminal intent and purpose 
in determining the policy. If war is the means by which the criminal 
objective is to be attained then the waging of the war is but an imple¬ 
mentation of the policy, and the criminality which attaches to the waging 
of an aggressive war should be confined to those who participate in it 
at the policy level. 

“ This does not mean that the Tribunal subscribes to the contention 
made in this trial that since Hitler was the Dictator of the Third Reich 
and that he was supreme in both the civil and military fields he alone 
must bear criminal responsibility for political and military policies. 
No matter how absolute his authority. Hitler alone could not formulate 
a policy of aggressive war and alone implement that policy by preparing, 
planning, and waging such a war. Somewhere between the Dictator 
and Supreme Commander of the Military Forces of the nation and 
the common soldier is the boundary between the criminal and the 
excusable participation in the waging of an aggressive war by an 
individual engaged in it. Control Council Law No. 10 (Joes not definitely 
draw such a line. It points out in Sec. 2 of Article II certain fact 
situations and established relations that are or may be sufficient to 
constitute guilt and sets forth certain categories of activity that do not 
establish immunity from criminality. Since there has been no other 
prosecution under Control Council Law No. 10 with defendants in the 
same category as those in this case, no such definite line has been 
judicially drawn. This Tribunal is not required to fix a general rule but 
only to determine the guilt or innocence of the present defendants .. . 

It and as long us a member of the armed forces does not participate 
in the preparation, planning, initiating or waging of aggressive war on 


a policy level, his war activities do not fall under the definition of Crimes 
against Peace. It is not a person’s rank or status, but his power to 
shape or influence the policy of his State, which is the relevant issue tor 
determining his criminality under the charge of Crimes against Peace. 

“ International Law condemns those who. due to their actual power to 
shape and influence the policy of their nation, prepare for, or lead their 
country into or in an aggressive war. But we do not find that, at the 
present stage of development. International Law declares as criminals 
those below that level who, in the execution of this war policy, act as 
the instruments of the policy-makers. . . . 

“ Those who commit the crime are those who participate at the 
policy-making level in planning, preparing, or in initiating war. After 
war is initiated, and is being waged, the policy question then involved 
becomes one of extending, continuing or discontinuing the war. The 
crime at this stage likewise must be committed at the policy-making 
level. 

“ The making of a national policy is essentially political, though it 
may require, and of necessity does require, if war is to be one element 
of that policy, a consideration of matters military as well as matters 
political. . . . 

" The acts of Commanders and Staff Officers oelow the policy level, 
in planning campaigns, preparing means for carrying them out, moving 
against a country on orders and fighting a war after it has been instituted, 
do not constitute the planning, preparation, initiation and waging ot 
war or the initiation ol invasion that International Law denounces as 
criminal.”! 1 ) 

The International Military Tribunal for the Far East may be thought to 
have followed the same line of thought. Two passages from its judgment 
should be quoted in this connection : 

“ [Muto, Akira] was a soldier and prior to holding the important 
post of Chief of the Military Affairs Bureau of the Ministry of War he 
held no appointment which involved the making of high policy. Further, 
there is no evidence that in this earlier period he. alone or with others, 
tried to affect the making of high policy. 

“ When he became Chief of the Military Affairs Bureau he joined the 
conspiracy. Concurrently with this post he held a multiplicity of other 
posts from September, 1939 to April, 1942. During this period planning, 
preparing and waging wars of aggression on the part of the conspirators 
was at its height. He played the part of a principal in all these 
activities.” 

[Of Sato. Kenryo:] “ It was thus not until 1941 that Sato attained a 
position which by itself enabled him to influence the making of policy, 
and no evidence has been adduced that prior to that date he had indulged 
in plotting to influence the making of policy. The crucial question is 
whether by that date he had become aware that Japan's designs were 
criminal, for thereafter he furthered the development and execution of 
these designs so far as he was able.”( s ) 


(') See Vot. X. pp. 127-128. (Italics, apart from the second set thereof, are inserted.) 


pi vol. XII. PP- 67, 69 and 70. 

(*) Official transcript of the Judgmeni, pp. 1185 and 1190-1. 


(Italics inserted.) 
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(vii) The specific crime of conspiracy to plan, prepare, initiate or wage a 
war of aggression has been discussed above as part of the crime against 
p..\ ce. In particular, it should be noted that the dicta concerning knowledge 
and participation refer to conspiracy as well as the oflfence of planning, 
preparing, initiating and waging aggressive war. The Tribunal in the 
f-0. Farben Trial repeated that ; " In order to be participants in a common 
plan or conspiracy, it is elementary that the accused must know of the plan 
or conspiracy.” The Tribunal also stated : 

” It is appropriate here to quote from the l.M.T. Judgment : 

' The Prosecution says, in effect, that any significant participation 
in the affairs of the Nazi Party or Government is evidence of a partici¬ 
pation in a conspiracy that is in itself criminal. Conspiracy is not 
defined in the Charter. But in the opinion of the Tribunal the 
conspiracy must be clearly outlined in its criminal purpose. It must 
not be too far removed from the time of decision and of action. 
The planning, to be criminal, must not rest merely on the declarations 
of a party programme, such as are found in the 25 points of the Nazi 
Party, announced in 1920, or the political affirmations expressed in 
Mein Kampf in later years. The Tribunal must examine whether a 
concrete plan to wage war existed, and determine the participants in 
that concrete plan.’ (Vol. I, p. 225, l.M.T. Judgment.) ”(}) 

After quoting the same passage from the Judgment of the International 
Military Tribunal, the Tribunal acting in the Krupp Trial pointed out that : 
" Applying this rule, the l.M.T. held proof of actual knowledge of the con¬ 
crete plans of the Nazi government to wage aggressive war to be essential 
to a conviction under the conspiracy Count. . . . Whether it be cailed the 
' Nazi conspiracy ’, the ‘ Krupp conspiracy ’, or by some other name, to 
be a crime under Control Council Law No. 10 or the London Charter, a 
conspiracy must meet at least three requirements ; (1) There must be a 
concrete plan participated in by two or more persons ; (2) the plan must 
not only have a criminal purpose but that purpose must be clearly outlined ; 
and (3) the plan must not be too far removed from the time of decision and 
of action. ”(-) 

A relevant paragraph from the Judgment of the Tokyo International 
Military Tribunal dealing with conspiracy to wage wars of aggression runs 
as follows : 

“ The conspiracy existed for and its execution occupied a period of 
many years. Not all of the conspirators were parties to it at the 
beginning, and some of those who w f ere parties to it had ceased to be 
active in its execution before the end. All of those who at any time 
were parties to the criminal conspiracy or who at any time with guilty 
knowledge played a part in its execution are guilty of the charge con¬ 
tained in Count I.”( 3 ) 

(viii) In view of the language of Law No. 10, Article II 1 (a)—“ planning, 
preparation, initiation or waging ”, the question presents itself whether the 
mere planning of a war of aggression would itself be criminal. It seems( 4 ) 

(*) Vol. X, p. 40. and also 31. 

(*) Vol. X, pp. 110 and 113. 

(’) Official Transcript, pp. 1142-3. 

(♦) See Vol. X, pp. 119, 121 and 125. 
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that such an act would not be criminal unless it amounted to the crime of 
conspiracy discussed above, and that this would necessitate proof of action, 
in common with others, which involved conspiring to initiate or wage specific 
wars of aggression. It was on this ground, among others, that the Prose¬ 
cution’s theory of a separate “ Krupp conspiracy ” was dismissed.f 1 ) 

(ix) On the facts before them, the Military Tribunals held all accused 
charged of crimes against peace to be not guilty of such offences, on the 
grounds either of lack of knowledge or lack of ability to influence policy.( 5 ) 

(x) In the Trial of Takashi Sakai by a Chinese War Crimes Military 
Tribunal at Nanking, the accused was found guilty of, inter alia, a crime 
against peace in that he participated in a war of aggression,(®) and Artur 
Greiser was also found guilty of, inter alia, crimes against peace, in his trial 
before the Supreme National Tribunal of Poland.(*) Neither the Chinese 
nor the Polish Courts, however, examined in their judgments the question of 
how closely an accused must be shown to have been to the planning and 
waging of aggressive war before he can be held responsible for crimes against 
peace. The Supreme National Tribunal made it clear, however, that Greiser 
had acted as an instrument of Hitler and not as one who had any part in the 
laying down of policy, and its judgment indicates why he was chosen to be 
such an instrument of Hitler's will.( 5 ) 

(xi) Some other important aspects of crimes against peace have been 
noted in these volumes. Each shows whether the fact that such crimes 
have been committed alters a certain legal situation ; 

(a) In the Milclt Trial the Tribunal expressed certain conclusions 
regarding what amounted to a plea of superior orders.( a ) It seems fair 
to summarize the decision of the Tribunal by saying that it rejected 
the plea on the grounds that the superior orders relied upon related to 
the waging of a war of aggression and involved the commission of 
“ ruthless acts of persecution and terrorism ”, and that the defendant 
must have known that the orders were in these ways illegal. This finding 
is interesting in that it represents the only instance reported in these 
volumes in which the illegal nature of aggressive war has been related 
to the principle that the plea of superior orders can only be effective if 
the orders were legal or if the accused was not aware, and could not 
reasonably be expected to be aware, of their illegality.f 7 ) 

(/>) On the other hand, it was laid down in the Hostages Trial that 
“ International Law makes no distinction between a lawful and an 
unlawful occupant in dealing with the respective duties of occupant and 
population in occupied territory. There is no reciprocal connection 
between the manner of the military occupation of territory and the 
rights and duties of the occupant and population to each other after the 
relationship has in fact been established. Whether the invasion was 
lawful or criminal is not an important factor in the consideration of 


( l )See Vol. X,pp. 107-109 and 110-120. , , 

(«) See Vol. X, pp. 34-35, 36-37, 38-39, 40. 123-124, 127 and 129 and Vol. XII, p. 70. 
(») See Vol. XIV, pp. 4-7. 

(*) See Vol. XIII, pp. 104-5 and 108-9. 

(•) See Vol. XIII, pp. 104-5. 

(•) See Vol. VII, pp. 40-2. 

(’) See pp. 157-158. 
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this subject.”! 1 ) The Supreme National Tribunal of Poland, in the 
Greiser Trial declared that the occupation of Poland by the Reich 
Aas a criminal invasion and was not, therefore an occupation in 
ihe true sense ot the word. The Tribunal did not. however, elaborate 
upon the legal consequences of this finding.! 2 ) 

(c) The Tribunal acting in the High Command Trial rejected a Prosecu¬ 
tion argument that an accused could never plead military necessity in 
the course of a criminal war.( 3 ) 

(d) In the Trial oj Willy Zuehlke, the Netherlands Special Court of 
C assation dissented from the opinion of the Court of first instance that 
all acts committed by the Germans against the Netherlands civilian 
population were criminal because of the war of aggression launched 
and waged by Germany against Holland. It was agreed that the said 
war was an international crime and added that on account of this fact 
ihe Netherlands “ would have been authorized to answer ” the ageres- 
sion with reprisals, even with regard to the normal operation of the 
laws of war on land, sea and in the air.” The Court stated, however, 
that . it is going too far to regard as war crimes all acts committed 
against the Netherlands or Netherlanders by the German forces and 
other organs during the war, solely on the grounds of the illegal nature 
ot the war launched by the then German Reich.”! 4 ) 


E. MEMBERSHIP OF CRIMINAL ORGANIZATIONS 

(i) The question ot membership of criminal organizations has received 
treatment at several points in these Volumes! 5 ). Three aspects of the 
problem are discussed elsewhere in this present volume : the relation of 
membership to the crime of conspiracy,(«) the fact that, in respect of the 
ques ' lon whether any organization must be deemed to have been criminal, 
the findings of the Nuremberg International Military Tribunal are bindine 
upon the United States Military Tribunals which function under Ordinance 
No 7. and have also been followed in trials before United States Military 
Government Courts,!’) and the question of the punishment to be meted out 
to those found guilty of membership.! 8 ) 

(ii) The Charter of the International Military Tribunal did not define a 
group or “ organization.” The matter is left to the appreciation of 

the Tribunal as a question of fact. 


(in) The criminal acts for which a group or organization mav be declared 
criminal are apparently those covered by the Charter in its Article 6. i.e. 
crimes against peace, war crimes and crimes against humanity. The 


(M See Vo). VIII, pp. 59 60. Compare Vo). VI, p. 52 and Vol.XIV, pp. P7 P 9 when 

^' ar °P lni ° n5 .°" ,hc of the Tribunal acting in the Router Trial, and oVcmau 
other Netherlands Courts are set out. 

(») See VoJ XIl'pp !2A-P5° mPaTe 3 S ' m,lar sta,ement in Vo >- X1V ’ P- 46. 

!*) Vol. XIV, pp. 143-145. 

C) See Vol. VI pp. 65-72 and 77 ; Vol. VII. pp. 5-7, 18-24 and 86-7. Vol. IX, pp ?8-9 
vol. X, pp. 57-61 : and (especiallv) Vol. XIII, pp 4 1 -67 pp ' * 

(*) See pp. 3 and 98 99. 

(*) See p. 17-18. 

(*) See p. 201-202. 
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International Military Tribunal would appear to have made this clear in the 
statement in which it stated that mere membership of criminal organizations 
was not per se criminal in nature : 

“ Since the declaration with respect to the organizations and groups 
will, as has been pointed out, fix the criminality of its members, that 
definition should exclude persons w’ho had no knowledge of the criminal 
purposes or acts of the organization and those who were drafted by the 
State for membership, unless they w’ere personally implicated in the 
commission of acts declared criminal by Article 6 of the Charter as 
members of the organization. Membership alone is not enough to 
come within the scope of these declarations.”! 1 ) 

(iv) Various of the judgments delivered by the United Stales Military 
Tribunals have included rulings as to whether the groups to which various 
accused belonged were to be regarded as being part of organizations declared 
criminal by the International Military Tribunal and as to whether 
“sponsoring” membership was sufficient for criminality! 2 ), but as stated 
in the Introduction to the present volume, it is felt that such findings as 
to individual groups and organizations are of less importance to the develop¬ 
ment of international law than the underlying basic legal principle.! 1 ) 

(v) The International Military Tribunal did not specify who was to bear 
the onus of proof regarding the test of personal guilt, when an alleged 
member is brought to trial, but the wording used by the Tribunal in respect 
of each of the organizations it declared criminal tends to indicate that it 
regarded the burden as resting on the prosecution. It would appear that 
two alternative courses were open to the competent courts. The first 
would be to hold the view that the declaration made by the Nuremberg 
Tribunal creates a presumption of guilt against every member, and that 
consequently all the prosecution is required to do is to establish that the 
accused was a member of the organization. In this case it was to be presumed, 
until proof to the contrary was established by the defendant, that he knew 
of the criminal purposes or acts of the organization or that, if he did not 
join the organization on a voluntary basis, he was personally implicated in 
the commission of crimes. The second course would be to hold the view 
that no presumption of individual guilt derives from the declaration ol the 
Nuremberg Tribunal, and that consequently, the prosecution is called to 
prove not only that the accused was a member of the organization declared 
criminal, but’also that he knew the relevant facts or (if an involuntary 
member) that he was personally implicated in the commission of crimes. 
It would appear that, by omitting to give an explicit answer on the issue ot 
the burden of proof, the Nuremberg Tribunal in fact delegated this task to 
the competent courts and shunned interfering with their jurisdiction beyond 
the point mentioned in the Judgment.! 1 ) In the event the courts have in 
many cases explicitly ruled that the burden of prod remains on the prosecu¬ 
tion.! 5 ) At times, however, they have on first sight appeared to take a 

(*) British Command Paper, Cmd. 6964. p. 67. (Italics inserted). 

(*) See Vol. VI, p. 77 and Vol. X, pp. 59-61. 

(») See pp. 3 and 98-99. 

(•) Sec Vol. XIII, pp. 51-2. 

(•) See Vol. X, p. 59 and Vol. XIII, pp. 58-60 and 62. 
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different view, as when the Tribunal which conducted the Justice Trial held 
that no man w ith Joel's intimate contacts with the Reich Security Main Office, 
the S.S. and the S.D. and the Gestapo “ could possibly have retained member¬ 
ship of the second and third mentioned organizations without knowledge of 
their criminal character."(') The crimes of the Leadership Corps of the 
Nazi Party, ruled the Tribunal at another point in its Judgment, were of 
such w ide scope and were so intimately connected with the activities of the 
Gauleitung that “ it would be impossible for a man of the defendant’s 
[Oeschey’s] intelligence not to have known of the commission of these crimes, 
at least in part if not entirely ”.(-) Finally, .of Altstotter’s guilt under 
Count Four, the Tribunal said, inter alia : “that the activities of the S.S. 
and the crimes which it committed as pointed out by the Judgment of the 
International Military Tribunal above quoted are of so wide a scope that 
no person ot the defendant’s intelligence, and one who had achieved the 
rank of Obertiihrer in the S.S., could have been unaware of its illegal activities, 
particularly a member of the organization from 1937 until the surrender. 
According to his own statement, he joined the S.S. with misgivings, not only 
on religious grounds but also because of practices of the police as to protec¬ 
tive custody in concentration camps. . . He was a member of the S.S. at the 
time ot the pogroms in November, 1938, ‘Crystal Week’, in which the 
International Military Tribunal found the S.S. to have had an important 
part. Surely whether or not he took a part in such activities or approved of 
them, he must have known of that part which was played by an organization 
of which he was an officer.”! 3 ) These extracts from its Judgment are 
sufficient to show that the Tribunal was willing, in suitable instances, 
to assume knowledge on the part of defendants of the criminal purposes 
of the organizations referred to, though it should be added that Altstotter 
tor instance was not found guilty on the basis of presumed knowledge 
alone.( 4 ) 

Speaking in rather a similar vein, the Tribunal which conducted the 
Flick Trial said : 

Relying upon the l.M.T. findings above quoted the Prosecution 
took the position that it devolved upon Steinbrinck to show that he 
remained a member without knowledge of such criminal activities. 
As we have stated in the beginning, the burden was all the time upon the 
Prosecution. But in the face of the declaration of l.M.T. that such 
knowledge was widespread we cannot believe that a man of Steinbrinck's 
intelligence and means of acquiring information could have remained 
wholly ignorant of the character of the S.S. under the administration of 
Himmler. ”( s ) 

It is clear however that the Tribunals are here rot reversing the burden of 
proof in the sense described above, but are treating other facts than the mere 
fact o) membership, such as the accused’s rank and duties, as creating a 


( l ) See Vol. VI, p. 76 (Italics inserted). 

(’) See Vol. VI, p. 68 (Italics inserted). 

(*) See Vol. VI, pp. 71 and 72 (Italics inserted). 
(*) See Vol. VI, pp. 71-72. 

(*) Vol. IX, p. 29. (Italics inserted). 


presumption of knowledge. As was said by the Tribunal which conducted 
the I.G. Farben Trial, “ Proof of the requisite knowledge need not, of course 
be direct, but may be inferred from circumstances duly established.”! 1 ) 

(vi) In Volume VII of these Reports, it has been submitted! 2 ) that since 
the ratification of the London Agreement by Poland, whenever a person 
is tried on a charge of membership in a group or organization the criminal 
character of which was under the examination of the Nuremberg Tribunal, 
the Polish Courts are in law bound by the findings of the Tribunal and cannot 
re-examine the question of the criminal character of the organization dealt 
with in the Judgment. 

On the other hand, it is clear from the law as laid down in paragraph 2 of 
Article 4 of the Polish War Crimes Decree of 1944 that Polish Courts are 
not bound by the fact that certain other groups or organizations have not 
been indicted and adjudicated as criminal within the meaning of the Charter 
of the International Military Tribunal. In these cases the Polish Court may 
declare such groups or organizations to be criminal within the Polish jursi- 
diction. Accordingly, in practice the Polish courts have declared to be 
criminal some other Nazi groups or organizations which displayed particular 
zeal in occupied Poland, such as the leadership of the German civil adminis¬ 
tration in the so-called General Government, members of the concentration 
camp staff at Auschwitz, and officials of the administration of the Lodz 
ghetto.! 3 ) 

The fact that the Polish legislation on membership of criminal organiza¬ 
tions is based upon the principle of joint responsibility for acts done in 
pursuance of a criminal common design (as, it has been submitted,! 4 ) is the 
approach taken by the Judgment of the International Military Tribunal), 
seems to be proved by the wording of paragraph 2 of Article 4 of the above- 
mentioned Decree : 

“ Paragraph 2. A Criminal organization in the meaning of paragraph 
1 is a group or organization : 

(a) which has as its aims the commission of crimes against peace, 
war crimes or crimes against humanity : or 

(b) which while having a different aim, tries to attain it through 
the commission of crimes mentioned under («).”(°) 

It is also significant that in a Polish trial referred to in the notes to the 
Hoess Trial it was held that the inmates of Auschw itz concentration camp 
could only be held responsible for their personal deeds as they were not 
members of the criminal organization as it is understood by the Nuremberg 
Judgment, namely, they were not bound together by a common aim which was 
the commission of crimes against humanity :( b ) 


r») See Vol. P VII, pp. 86-7 and pp. 20-1 of that Volume, paragraphs (1). (2) (5) and ( T >. 

See Vol. VIL pp. 20-4 and Vol. XIV, pp. 40 8. The requirement ol knowledge ot 
the criminal aims and methods of the organization question will be lound to hate been 
repeatedly stressed. 

(*) See pp. 98- 9. 

(«) Vol. VII, re'21. Compare Vol. XIV, P . 45. Regarding the attitude of the Polish 
Supreme National Tribunal to membership of criminal organizations, sec also Vol. XIII, 
pp. 107-8. 
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(vii) Finally it should be remarked that Article 10 of the Netherlands East 
Indies Statute Book Decree No. 45 of 1946 contains a special rule regarding 
responsibility of a group of individuals involved in the commission of war 
crimes. It reads as follows : 

“ 1. If a war crime is committed within the framework of the activities 
of a group of persons in such a way that the crime can be ascribed to 
that group as a whole, the crime shall be considered to have been com¬ 
mitted by that group, and criminal proceedings taken against and 
sentences passed on ail members of that group. 

“ 2. No penalty shall be imposed on the member for whom it is 
proved that he had taken no part in the commission of the war crime.” 

This provision may have been applied in the trial of Shigeki Motomura 
and others at Macassar : the court did not, however, discuss the legal 
implications thereof.! 1 ) The Netherlands Metropolitan laws contain no 
provisions applicable to membership of criminal organisations.! 2 ) 


VII 

DEFENCE PLEAS 

(i) The pages which follow deal with those pleas on which courts, or Judge 
Advocates acting with British or Commonwealth Courts, have expressed 
opinions in trials reported in these volumes, and which are of the most 
importance from the point of view of international law. Pleas and argu¬ 
ments either explicitly or implicitly based solely upon provisions of municipal 
law have not been included here, but examples may be found from time to 
time in the series,! 1 ) particularly pleas to the jurisdiction of the court.! 2 ) 

(ii) As already indicated, the pleas treated here have all been decided or 
passed upon by courts or Judge Advocates in actual trials, but not all have 
been recognised by the courts as valid. Further, not all of those which have 
been recognised as valid have been regarded as constituting a complete 
defence in the sense that they take away completely an accused’s guilt ; in 
particular the plea of superior orders has generally been regarded as con¬ 
stituting. if anything, a mitigating circumstance which may be considered in 
assessing sentence. The way in which each plea is to be classified along 
the above-mentioned lines will become clear from the treatment which 
follows. 

(iii) Before proceeding, one matter of definition should be dealt with. 
It is necessary to describe at the outset what is usually regarded as first the 
plea of superior orders, second the plea of duress (sometimes called the pica 
of coercion) and thirdly the plea of military necessity. This process of 
definition is made necessary by the fact that the same names are not always 
given to the same alleged sets of facts, and the term “ necessity ” has from 
time to time been applied to one or other of all three.! 3 ) 

A study of war crime trials reveals that, among others, three pleas of a 
related character have been put forward by the Defence in such trials : 

t 1 ) See for instance Vol. I, pp. 23-4. 73, 74. 75, 76-8 and 78-9 ; Vol. Ill, pp. 2. 3b, 18. 
42-5 and 45-9 : Vol. IV, pp. 7-11, 13-15, 15-16, 38-41, 44-6. 49-50, 63-9. 73-4. 7S ; 
Vol. XI, pp. 8, 9, 53-4 and 132-3 ; and Vol. XIII. pp. 110, 117 and 132. 

The subject-matter of many of the pleas described or commented upon on the page-, 
here referred to was procedural ; some aspects of war crimes procedure are dealt with on 
pp. 918-199. Pleas which claim that the courts of one state which conducted trials on the 
territory of another state did so without the latter's consent do not challenge the gener.il 
right of courts under international law to try war criminals, and so appear to form a separate 
category. The question depends upon whether the latter state can be said to have given 
its consent. See Vol. I, p. 42 : Vol. V. pp. 8-10 and Vol. XIV. pp. 15-16. 

<*) The possibility of pleas to the jurisdiction of British, Canadian and Australian war 

i crime courts has been ruled out by the enactments under which thev operate (Vol. 1, p. 10b, 

Vol. IV, p. 126 and Vol. V, p. 99). 

(’) For an example of the application of the word " necessity " to a set of facts usuallv 
connected with the plea of superior orders, see Vol. X. p. 174. 
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l 1 ) See Vol. XIII, pp. 138-42. The provision is further discussed in Vol. XI, pp. 101-2. 
(*) See Vol. XIV, pp. 141 and 142-3. 
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(u) The argument that the accused acted under orders, which he had 
the duty to obey, when he committed the acts alleged against him. 
Sometimes this plea is augmented by the claim that certain consequences 
would ultimately have followed from disobedience, such as the execution 
of the person refusing to obey and/or the taking of reprisal action 
against his family. This may be called the plea of superior orders. 

( h) The argument that, in committing the acts complained of. the 
accused acted under an immediate threat to himself. This may be 
called the plea of duress. 

(c) The argument that a military action carried out by a group of 
military personnel was justified by the general circumstances of battle. 
This may be called the plea of military necessity. 

It is not always easy to distinguish one plea from another and the same 
argument put forward in court may contain elements of more than one. 
Nexertheless, the fact that there is a difference between the first and second 
for instance may be taken to have been recognised by the Tribunal which 
conducted the F.insatzgruppen Trial , in that it applied one test of the know¬ 
ledge of the illegality of an order in cases where the plea of superior orders is 
put forward and a different test when the plea of duress is added. The 
Tribunal said that : “To plead superior orders one must show an excusable 
ignorance of their illegality ”, yet it went on : 

“ But it is stated that in military law even if the subordinate realises 
that the act he is called upon to perform is a crime , he may not refuse its 
execution without incurring serious consequences, and that this, there¬ 
fore, constitutes duress. Let it be said at once that there is no law 
which requires that an innocent man must forfeit his life or suffer 
serious harm in order to avoid committing a crime which he condemns. 
The threat, however, must be imminent, real and inevitable. No court 
will punish a man who, with a loaded pistol at his head, is compelled to 
put a lethal lever. 

“ Nor need the peril be that imminent in order to escape punish¬ 
ment. ’'(*) 

Further, an examination of the treatment given by the Tribunals which 
conducted the Flick, I.G. Farben and Krupp Trials, to the “ defence of 
necessity ”, suggests that they regarded an argument based on necessity, if 
substantiated, as constituting a complete defence and not simply a mitigating 
circumstance. This was particularly clear in the Judgment in the Flick 
Trial, where the Tribunal, referring to Article II (4) (b) of Control Council 
Law No. 10 (“ the fact that any person acted pursuant to the order of his 
government or of a superior does not free him from responsibility for a 
crime, but may be considered in mitigation ”), said : “ In our opinion it 
is not intended that these provisions are to be employed to deprive a 
defendant of the defence of necessity under such circumstances as obtain in 
this case with respect to defendants Steinbrinck, Burkart, Kaletsch and 
Terberger.”( a ) 

(*) Vol. VIII, p. 91. (Italics inserted). 

(*) See Vol. IX, p. 19. The classification of defences attempted in the text above repre¬ 
sents a slight condensation of pages 174 5 of Vol. VIII. 
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The Judgment delivered in the I.G. Farben Trial also made clear the 
distinction between the legal effects of the successful pleading of, respectively, 
the plea of superior orders and the plea of duress : 

“ Thus the I.M.T. recognised that while an order emanating from a 
superior officer or from the government is not, of itself, a justification 
for the violation of an international law (though it may be considered 
in mitigation), nevertheless, such an order is a complete defence where 
it is given under such circumstances as to afford the one receiving it 
no other moral choice than to comply therewith. ”0) 

In the discussion which appears in these present pages of the attitude of 
the courts to these three pleas, attention has been paid, where necessary to 
avoid confusion, to the sets of alleged facts to which the courts referred 
rather than to the names which the courts gave to the pleas : thus, for 
instance, remarks which a court made on the “ defence of necessity ” arc 
quoted in the section on superior orders when the context shows that the 
court is actually discussing what is usually k town as the defence of superior 
orders. 

1. THE PLEA OF SUPERIOR ORDERS( 2 ) 

(i) The plea of superior orders has been raised by the Defence in war 
crime trials more frequently than any other. The most common form of 
the plea consists in the argument that the accused was ordered to commit 
the offence by a military superior and that under military discipline orders 
must be obeyed. A closely related argument is that which claims that had 
the accused not obeyed he would have been shot or otherwise punished ; it 
is sometimes also maintained in court that reprisals would have been taken 
against his family. A variation is to be found in the argument of Counsel for 
Dr. Klein, one of the accused in the Belsen Trial ;( 3 ) Counsel claimed that if 
a British soldier refused to obey an order he would face a court-martial, where 
he would be able to contest the lawfulness of the order, whereas Dr. Klein had 
no such protection. 

Not unnaturally, then, the plea has received treatment or reference on 
many previous occasions in the pages of these volumes.f 1 ) 

(ii) It has often been said that an accused is entitled under international 
law to obey commands which are lawful or which he could not reasonably 
be expected to know were unlawful. The question, however, arises whether 
these commands must be lawful under municipal law or under international 
law ; as will be seen,( 5 ) the legality under municipal law of the accused’s 
acts docs not free him from liability to punishment if those acts constitute 
war crimes, and it seems to follow that the plea of having acted upon orders 
which were legal under municipal law' must also fail to constitute a defence. 
On the other hand, if the order is legal under international law, it is difficult 


P) Vol. X, p. 54. 

(*) Sec also p. 155. 

(*) See Vol. II, p. 79. 

(‘) See especially Vol. V, pp. 13-22, Vol. VII. p. 65, Vol. VIII, pp. 90-2 and Vol. X. 
pp. 174-6 : and sec also Vol. XI, pp. 24-5, 46-50, 77-8, and Vol. Xlll, pp. 68-9. 

( s ) Sec pp. 161-2. 







158 


DEFENCE PLEAS 


to show how an act committed in obedience to it could be illegal under that 
system.(') It' the act were thus legal in itself, there would be no need for an 
accused to have recourse to the defence of superior orders. The true test in 
practice is whether an order, illegal under international law, on which an 
accused has acted was or must be presumed to have been known to him to 
he so illegal, or was obviously so illegal (" illegal on its face ” to use the term 
employed by the Tribunal in the High Command Trial) or should have been 
recognised by him as being so illegal. The general upshot of a large number 
of decisions, and of the advice of Judge Advocates to British or Common¬ 
wealth courts,(*) is that, if the order comes within one or more of these 
categories, then the accused cannot rely upon the plea of superior orders. 

The Judgment delivered in the Einsatzgruppen Trial underlined certain 
other essentials. It was said that : " If one claims duress in the execution 
of an illegal order it must be shown that the harm caused by obeying the 
illegal order is not disproportionally greater than the harm which w'ould 
result from not obeying the illegal order. It would not be an adequate 
excuse, ior example, if a subordinate, under orders, killed a person known 
to be innocent, because by not obeying it he would himself risk a few' days of 
confinement. Nor if one acts under duress, may he without culpability, 
commit the illegal act once the duress ceases.” 

Further, ” the doer may not plead innocence to a criminal act ordered by 
his superiors if he is in accord w ith the principle and intent of the superior. .. 
In order successfully to plead the defence of Superior Orders the opposition 
of the doer must be constant. It is not enough that he mentally rebel at the 
time the order is received. If at any time after receiving the order he 
acquiesces in its illegal character, the defence of Superior Orders is closed 
to him.”( 3 ) 

Before this treatment of the circumstances in which the plea may be 
effectively put forward is closed, it should be added that, while the plea in its 
typical form relates to military orders given to military personnel, it may 
also in suitable circumstances be pleaded by civilians who acted under 
orders.! 1 ) 

(iiij As to the effectiveness of the plea when put forward in circumstances 
which, in accordance with the rules just laid down, make it permissible to 
plead superior orders, the general attitude of the courts and the rule expressed 
in numerous municipal and international law enactments, including the 
Charter of the International Military Tribunal and Law No. 10. has been 
that, while obedience to superior orders does not constitute a defence upon 

(*) Unless ihe act constituted an illegal means of fulfilling a legal order. This, however, 
is not ihe situation in which the plea is in fact usually put forward. 

I 1 ) See Vol. V, pp. 14-19 and the cross-references there set out. Vol. VII, p. 65, Vol. 
VIII, p. 50 and p. 91, Vol. XI, pp. 98-100 : Vol. XII, p. 74 ; Vol. XIII, pp. 114-17 and 
144-5 and Vol. XIV. pp. 146-151. These rules have not invariably been followed ; compare 
ihe acquittal of Luger in the Wagner Trial ; this accused knew of the illegality of the orders 
which he obeyed. (See Vol. V. p. 16). 

I 3 ) Vol. VIII. pp. 90-1. 

l I *) As it was by L uger, a Public Prosecutor w ho acted on the orders of Gauleiter Wagner. 

iSee Vol. HI, pp. 54-5). 

For a discussion of the question of superior orders thought to be in pursuance of legiti¬ 
mate reprisals. See Vol. VIII, pp. 7-8 and Vol. XI, pp. 25-7. 
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which an accused can rely with certainty of being completely protected 
thereby, it may at the discretion of the court be treated as a factor which 
justifies mitigation of punishment.( l ) 

In the trial of Gozawa Sadaichi and others at Singapore, 21st January- 
4th February, 1946,( 2 ) a British Military Court in passing sentences 
addressed the following language to two of the accused : 

“ Chiba Masami, your participation in the horrible scene which has 
been described in this Court is undoubted. But it would be unjust to 
deal with you on the same footing as your superior officers. The 
sentence of the Court, subject to confirmation, is that you be kept in 
prison for the term of seven years. 

“ Tanno Shozo : Yabi Jinichiro, the Court considers that your 
brutality was carried out under the orders of your superior officers. 
But you were not unwilling brutes, nor unversed in brutality. The 
sentence of the Court, therefore, subject to confirmation, is that 
you be kept in prison for the term of three years.” 

The Tribunal acting in the High Command Trial dealt with, inter alia, the 
position of a commanding officer who knows that men under his command 
are committing violations of International Law in pursuance of orders from 
his superiors passed down independently of him. While admitting the 
difficulty of his position, the Tribunal held that “ by doing nothing he 
cannot wash his hands of international responsibility. His only defence 
lies in the fact that the order was from a superior which Control Council 
Law No. 10 declares constitutes only a mitigating circumstance. ”( 3 ) This is 


(') See Vol. V, pp. 13, 17 and 19-22 : Vol. VI, p. 117; Vol. VII, pp. 10 and 88 ; Vol. 
VIII, pp. 16, 20-21, 50, 52, 90 and 91-92. For an exceptional case, a type of order which 
the Tribunal in the High Command Trial regarded as being capable of giving rise to a 
complete defence, see Vol. XII, p. 98. 

It is clear that the circumstances of each case will determine the extent of mitigation 
which the court will recognise. In this connection it may be permissible to summarise 
three of the possible criteria for determining the circumstances in which the plea of superior 
orders might be effective which were touched upon by counsel in the Masuda Trial and which 
are set out more fully on pages 18-19 of Vol. V : 

(a) The degree of military discipline governing the accused at the time of the com¬ 
mission of the alleged offence. 

(b) The relative positions in the military hierarchy of the person who gave and the 

person who received the order. 

(c) The military situation at the time when the alleged offence was committed. 

These suggested criteria demonstrate an awareness of the heavy pressure under which 
an accused may be acting in obeying an order, and the fact that in some circumstances 
a subordinate would have less opportunity to consider the legality of an order than in 
others. It is difficult, however, to say precisely how far such criteria as the three set out 
above are followed by Courts. The International Military Tribunal at Nuremberg, 
commenting in its Judgment on Art. 8 of its Charter apparently had the same consideration 
in mind when it said : “ The true test, which is found in varying degrees in the criminal 
law of most nations, is not the existence of the order, but whether moral choice was in 
fact possible.” (British Command Paper, Cmd. 6964, p. 42). 

In the Judgment in the Milch Trial, there seems to be a recognition that, whatever the 
effectiveness of the plea of superior orders, such effectiveness would be greater in conditions 
of war-time than during time of peace. (See Vol. VII, p. 65). 

(*) Not previously considered in these Volumes. 

(*) See Vol. XU, pp. 74-5. 

(68378) M 
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interesting as a rare example of the application of this provision to afford 
some protection to a person other than that to whom the order was addressed. 

2. HIE PLEA Til VI AN ACT WAS LEGAI OR EVEN OBLIGATORY UNDER MUNICIPAL 
LAW 

The general altitude taken by the courts and by the war crimes legislation 
of various countrics(') to this plea has been much the same as that taken 
towards the plea of superior orders. The plea does not constitute a complete 
defence to a charge but may be admitted as a circumstance justifying mitiga¬ 
tion of sentence. 

The defence that the accused's acts were justified in their own municipal 
law received consideration in the Bclsen Trial, but was rejected by the 
Military Court which tried the cuse.(-) Again, the Judgment of the Military 
Tribunal before which the Justice Trial was conducted pointed out that : 

• The defendants contend that they should not be found guilty because they 
acted within the authority and by the command of the German laws and 
decrees." After quoting the provisions of Control Council Law No. 10 
as to the plea of superior orders.! 3 ) and also the provision therein for the 
punishment of crimes against humanity whether or not in violation of the 
domestic laws of the country where perpetrated, however, the Judgment 
went on to point out that : “ The very essence of the prosecution case is that 
the laws, the Hitler decrees and the Draconic, corrupt, and perverted Nazi 
ludicial system themselves constituted the substance of war crimes and crimes 
against humanity and that participation in the enactment and enforcement 
of them amounts to complicity in crime. We have pointed out that govern¬ 
mental participation is a material element of the crime against humanity. 
Only when official organs of sovereignty participated in atrocities and persecu¬ 
tions did those crimes assume international proportions. It can scarcely be 
■>aid that governmental participation, the proof of which is necessary for 
conviction, can also be a defence to the charge.”! 4 ') 

Defining “ crimes against humanity ”, Control Council Law No. 10 
deems to be criminal : 

”... Atrocities and offer ees, including but not limited to murder, 
extermination, enslavement, deportation, imprisonment, torture, rape 
or other inhumane acts committed against any civilian population, 
or persecutions on political, racial or religious grounds, whether or 
not in violation of the domestic laws of the country where perpetrated .”( 5 ) 
The importance of the words italicised was stressed by the Tribunal 
which conducted the Justice Trial .( B ) 

<‘) See Vol. V. pp. 22-4 : and see Vot. VII, p. 65 ; Vol. XI, p. 50 and Vol. XIV, p. 69. 

I ) See Vol. II, i p. 70-5. 107-8 and 148. 

( s )Art. II, 4(b) : 

The fact that any person acted pursuant to the order of his government or of a 
superior does not free him from responsibility for a crime, but may be considered in 
mitigation." 

(*) Vol. VI, pp. 48 9. 

( i Italics inserted. The words italicised appeared also in the definition of crimes against 
humanity in the Charter of the Nuremberg International Military Tribunal. 

(‘I See Vol. VI, pp. 39-40, 48-49 and 75. Compare a comment on p. 78 of that 
volume. 
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It was, however, the view of the Tribunal conducting the Greifelt Trial 
“ that euthenasia, when carried out under stare legislation against citizens of 
the state only does not constitute a crime against humanity".! 1 ) 

It may be added that the Tribunal acting in the Justice Trial was unable to 
regard as constituting crimes against humanity the enforcement in Germany 
against Germans and during time of war, of laws providing the death penalty 
for habitual criminality, looting and undermining military morale.! 3 ) 

3. THE PLEA OF HAVING ACTED IN AN OFFICIAL CAPACITY 

A defence that an accused was head of a State has not been pleaded in 
trials such as those reported upon in these volumes, since no such person 
has been brought before the courts which have conducted these trials. 
Nevertheless it is worth noting that the similar circumstance that an accused 
in committing offences was acting in an official or judicial capacity has not 
been regarded as constituting a defence.! 3 ) 

Sometimes it has been expressly laid down in municipal enactments that 
an accused's official position does not excuse him. Thus, the Chinese Law 
of 24th October, 1946, governing the Trial of War Criminals provides in its 
Article VIII that the fact that the crimes were committed as a result of 
official duty or in pursuance of governmental policy shall not exonerate war 
criminals.! 4 ) Again, Article 4 of the Law of 2nd August, 1947. of the Grand 
Duchy of Luxembourg on the Suppression of War Crimes lays down that : 
'■ In no instances can the application of the laws mentioned in Article 1 be 
set aside under the pretext that the authors or co-authors of, or the accom¬ 
plices in, the offences set out therein acted in the capacity of an official, 
a soldier, or an agent in the service of the enemy. . . 

Similarly, Control Council Law No. 10 in its Article II, 4 (a) provides : 

“ The official position of any person, whether as Head of Stale or as 
responsible official in a Government Department does not free him 
from responsibility for a crime or entitle him to mitigation of punish¬ 
ment.”! 5 ) 

4. THE PLEA THAT THE ALLEGED OFFENCE W AS CARRIED OUT AS A JUDICIAL ACT 

It has sometimes been pleaded that a victim of an alleged war crime, 
sometimes a prisoner of war and sometimes an inhabitant of occupied 
territory, had himself engaged in an act of espionage or a war crime and was 
punished in accordance with international law for having committed these 
offences. This plea has been allowed to prevail if it has been shown that the 
victim was accorded a fair trial. Just as in municipal law systems a hanging 
or imprisonment following upon a legal sentence pronounced in court does 
not involve the hangman or prison warder in subsequent criminal proceedings 

(*) See Vol. XIII, pp. 33-34. Regarding the special characteristics of crimes against 
humanity, see pp. 134-138. 

(*) See Vol. VI, pp. 51-52. 

(*) See, for instance, Vol. VI, pp. 50 and 60-61, and Vol. XIII. p. 117. 

(*) Vol. XIV, p. 157. 

<‘) Substantially the same provision was made by Art. 7 of the Charter of the International 
Military Tribunal. 

The fact that an accused enjoyed diplomatic immunity at the time of his offence apparently 
constitutes no defence to a war crime charge : see p. 22 of XIV and p. 144 of this present 
Volume. 
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so under international law the proof that a prisoner of war or a civilian 
inhabitant of an occupied territory has been executed or otherwise punished 
only after proceedings possessing the characteristics of a fair trial will 
constitute a defence to a charge of war criminality brought against persons 
involved in the inflicting of that punishment, such as a prosecutor, a judge, 
a prison warder or an executioner. 

The type of facts which would tend to show that an accused had violated 
a victim's right to a fair trial have been analysed in Volumes V and VI of 
these Reports.! 1 ) which include reports upon twelve relevant United States. 
British, Australian and Norwegian trials, including the Justice Trial, reported 
in Volume VI. The discussion of this question on pages 73-77 of Volume V 
includes references to the Wagner Trial before a French Permanent Military 
Tribunal which was reported in Volume III and which is also significant in 
this connection. 

It should be added that, in Volume V, the victims of the crimes proved 
were captured military personnel or inhabitants of occupied territories, and 
the crimes therefore all constituted war crimes. The Justice Trial, however, 
involved allegations of crimes against humanity as well as of war crimes, 
according partly to the nationality of the victims, but the differences between 
the two types of crimes, as defined by the Tribunal, lay in aspects other 
than that now under discussion. There is nothing to indicate that the 
Tribunal, in judging whether proceedings constituted a fair trial so as to be a 
defence against charges of crimes against humanity, applied different tests 
from those applied when war crimes were alleged. 

It will be recalled that such victims of the offences charged in the trials 
reported upon in Volume V as were inhabitants of occupied territories had 
been charged and found guilty by the Japanese occupying forces of war 
crimes. As had already been stated, however,! 2 ) there can be no doubt that 
inhabitants of occupied territories are entitled to at least the same degree of 
protection under international law when accused of committing any other 
kind of offence. Many of the equivalent victims of offences charged in the 
Justice Trial had certainly not been charged with offences which would have 
constituted war crimes even if the charges had been well founded ; a charge 
of “ race defilement ”, for instance, could in no instance have represented 
an allegation of the committing of a war crime. Yet the Tribunal made no 
distinction between the victims according to the offences charged against 
them, when elaborating the ways in which these persons had been denied their 
right to a fair trial, and this suggests that the inhabitants of occupied 
territories have indeed the same rights during proceedings taken against 
them, whatever the offence charged. 

A study of the attitude taken in the Judgment in the Justice Trial to the 
evidence concerning applications of certain specific German laws which had 
been made by certain accused in pronouncing sentences,! 3 ) reveals that the 
Tribunal, in deciding whether the acts of the accused constituted a participa¬ 
tion in war crimes or in racial or political persecutions amounting to crimes 
against humanity, was willing : 

(*) Sec Vol. V, pp. 73-77 and Vol. VI, pp. 96-104. 

(*) See Vol. V, p. 73, note 3. 

<*) See Vol. VI, pp 98-100. 
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!i) to disregard the question whether or not the acts were legal under 
German law ;( J ) 

(ii) to regard the enforcement of certain laws as in fact constituting 
such participation ; 

(iii) to look upon a violation of the principle non his in idem as 
evidence of guilt ; 

!iv) (apparently) to deem it further evidence of guilt that a forced 
manipulation of German laws was made so as to ” legalise ” a more 
severe sentence than would have been allowed otherwise under German 
Law. 

Attention may now be turned to the significant data concerning the 
departures made during the actual conduct of trials from elementary principles 
of justice. 

In the notes to most of the reports in Volume V, an attempt has been made 
to set out the facts which the Courts may have regarded as constituting 
evidence of the denial of a fair trial, and, where possible, the circumstances 
which an examination of the judgments of the Courts in relation to the 
charges made has shown the Courts to have definitely regarded as incriminat¬ 
ing. These circumstances and facts were recapitulated on pages 74-7 of the 
Volume, where the relevant cross-references are supplied. 

The following circumstances were definitely held by a Court to be in¬ 
criminating : 

(i) that captured airmen were tried " on false and fraudulent charges ” 
and “ upon false and fraudulent evidence ” ; 

(ii) that the accused airmen were not afforded the right to a Defence 
Counsel. 

(iii) that the accused airmen were not given the right to have an 
interpretation into their own language of the trial proceedings ; 

(iv) that the accused fliers were not allowed an opportunity to 
defend themselves. 

In this connection it should be noted that the judgment of the Supreme 
Court in the Yamashita Trial stated that : “ Independently of the notice 
requirements of the Geneva Convention, it is a violation of the law of war. 
on which there could be a conviction if supported by evidence, to inflict 
capital punishment on prisoners of war w ithout affording to them opportunity 
to make a defence.”! 2 ) 

It may also be remarked that among the principles laid down as the 
essentials of a fair trial by the Judge Advocate in the trial of Shigeru Ohashi 
by an Australian Military Court, appeared the following : " 'The accused] 
should have full opportunity to give his own version of the case and produce 
evidence to support it.”! 3 ) 


(*) Compare pp. 160-1. 

(*) See Vol. IV, p. 49. 

(•) See Vol V p 30 Claims were pul forward, unsuccessfully, b> various accused thai 
a discussion between officers as to ihc merits of a case based upon the result of previous 
interrogations, would constitute a trial : see Vol. V. p. 38 and note 3. and p. 7 and note . 
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The following facts, indicating in the view of the Prosecution a denial of a 
fair trial, have been admitted in evidence in the trial of war criminals and 
may have been taken into account by the Allied Courts in deciding on their 
verdicts and sentences : 

(i) accused prisoners of war were not told that they were being tried. 

It will be recalled that the Judge Advocate acting in the Australian 

trial of Shigeru Ohashi and others, in the course of summarising the 
essential elements of a fair trial, said that “ The accused should know' 
the exact nature of the charge preferred against him.” 

(ii) accused prisoners of war were not shown the documents which 
were used as evidence against them. 

Here again it is relevant to quote the words of the Judge Advocate 
referred to above : “ The accused should know what is alleged against 
him by way of evidence.” 

(iii) the trials of accused prisoners of war and civilians from occupied 
territories occupied a space of time which may have been thought 
too brief to allow of an adequate investigation of the facts, particularly 
in view of the need for proper interpretation of the proceedings. 

The Judge Advocate whose words have just been quoted stated, further, 
that : "The Court should satisfy itself that the accused is guilty before 
awarding punishment . . but there must be “ consideration by a tribunal 
. . . who will endeavour to judge the accused fairly upon the evidence . . . 
honestly endeavouring to discard any preconceived belief in the guilt of the 
accused or any prejudice against him.” 

The Judge Advocate's final rule was that : “ The punishment should not 
be one which outrages the sentiments of humanity ”, and this advice should 
be compared with the decision of the French Permanent Military Tribunal 
in Strasbourg in finding Ex-Gauleiter Wagner and two others guilty of 
complicity in the murder of Theodore Witz ; the act which was deemed to 
constitute murder was the passing on this young Alsatian of the death 
sentence (which was carried out) for the illegal possession of a gun of a very 
old typed 1 ) 

When the case of Haupisturmfiihrer Oscar Hans came before the Supreme 
Court of Norway in August, 1947.( 2 ) Judge Holmboe stated that it was not 
correct to say that international law laid down that an occupation power 
had no right to undertake the execution of citizens of an occupied country 
except according to sentence by an appropriate court ; international law 
did not seem to go beyond the requirement that no execution should take 
place before proper investigation of the case and a decision passed by an 
authority legally vested with appropriate powers.( 3 ) This point was not 
expanded upon, however, since the decision of the Supreme Court rested 
on other grounds. 

The notes to the Justice Trial in Volume VI also include some tentative 
conclusions on the attitude of the Tribunal which tried Altstetter and others 
regarding the nature of those aspects of purported trial proceedings which 
may be used as proof of the offence of denial of a fair trial or as evidence in 


(') See Vol. Ill, pp. 30-31 and 40^2. 
(*) See Vol. V, pp. 82-93. 
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rebutting the defence that execution or other injury was done in pursuance of a 
judicial sentence.! 1 ) These aspects, which are in addition to those set out 
above( 2 ). may be summarised as follows : 

(i) the right of accused persons to know the charge against them, and 
this a reasonable time before the opening of trial, was denied : 

(ii) the right of accused to the full aid of counsel of their own choice 
was denied, and sometimes no counsel at all was allowed to defend the 
accused ; 

(iii) the right to be tried by an unprejudiced judge was denied to 
accused persons ; 

(iv) the right of accused to give or introduce evidence was w holly or 
partly denied ; 

(v) the right of accused to know the evidence against them was 
denied ; 

(vi) the general right to a hearing adequate for a full investigation of a 
case was denied. 

In addition it is at least possible that the Tribunal regarded the persistent 
denial of clemency as a further incriminating factor. 

A comparison of these points with the similar catalogue taken from Volume 
V and reproduced previously reveals a striking uniformity in the attitude of 
different courts to the characteristics of a fair trial under international law 
or conversely to those characteristics which would brand purported judicial 
proceedings as a denial of a fair trial.( 3 ) The denial of one of the rights 
enumerated above would not necessarily amount to the denial of a fair trial, 
however, and the courts have had to decide in each instance whether a 
sufficient number of the rights which they have regarded as forming part of 
the general right to a fair trial were sufficiently violated to warrant the 
conclusion either that the offence of denial of a fair trial had been committed 
(if it is to be recognised as a separate offence! 1 )), or that the defence claim 
that a killing or other injury was justified by the holding of a previous lair 
trial had been disproved. 

( l ) See Vol. IV, pp. 101-4, where the relevant cross-references are supplied. 

(*) See top of p. 163, points ii, iii and iv. , , , 

C) It can fairly be said that a body of rules is emerging or has emerged in this branch ol 
international law. The analyses contained in these pages of the characteristics just men¬ 
tioned have, it should be noted, been based on one or more of the following : 

(i) The actual findings of the United States Military Commissions in trials reported 

upon in Vol. V ; ... 

(ii) The advice of the Judge Advocate in the Australian trials reported in the same 
volume. This source is less authoritative than the last ; nevertheless while the Judge 
Advocate’s advice need not have been taken by the court, such advice (as in British 
and Canadian trials) carries great weight; 

(iii) The evidence which was at any rate admitted by the courts conducting trials 
reported on in Vol. V, and which may have been taken into account by the courts in 
deciding on their verdicts and sentences ; and 

(iv) Passages from the Judgment in the Justice Trial. 

Due to the construction of this last Judgment it is not always possible to state with 
certainty what the Tribunal regarded as criminal and what merely as evidence of knowledge, 
intent or motive. Again, the other three sources set out above are not all of equal authon- 
tativeness. Nevertheless, it must be recognised that even the first, namely the findings 
of courts upon certain charges, are not of more than persuasive authority, and it is submitted 
that the analysis that has been attempted of the nature of the denial of a fair trial, even 
though based on such differing categories of authority, is not without interest in the building 
up of a jurisprudence of war crimes law. 

(•) See pp. 99 and 113. 
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The truth of this statement was in effect underlined by the Judgment of 
the Norwegian Supreme Court in the Latza Trial.Q) The Supreme Court, 
while holding that proof of a fair trial was necessary before killings of Allied 
victims such as were alleged could be regarded as legal, was content to 
define the concept of a fair trial in very broad terms. The accused person 
must be given an opportunity to defend himself and present counter-evidence, 
and if a death sentence was based on manifestly insufficient evidence it was 
clearly contrary to the basic principles of justice as expressed in the Preamble 
to Hague Convention No. IV of 1907. The decisive point was whether 
trials had fulfilled those minimum demands which were to be regarded as 
indispensable for a proper trial, primarily whether an independant and 
impartial tribunal had reached its decisions after a thorough investigation of 
the guilt of the accused, or whether the outcome had been determined 
beforehand by directives given to the court. Judge Berger held that, even 
if taken all together, the following facts did not decisively prove the denial 
of a fair trial : that the charges made against the accused before the Stand- 
gericht had not been put down in writing beforehand, that the accused had 
not been assisted by a counsel for the defence, that the evidence presented 
and accepted had been of an indirect nature only, that the proceedings had 
taken a short time and were of a summary character, and that the confirma¬ 
tion by the “ Gerichtsherr ” seemed to have been procured and prepared 
in a very superficial way. Judge Berger stressed that the Lagmannsrett had 
established that the Standgericht went through each and every charge with 
the accused and that they were given full opportunity to explain themselves. 
It also appeared from the judgment of the Lagmannsrett that the accused 
before the Standgericht had partly admitted charges brought against them. 
This procedure might have been considered to be sufficient by the judges of 
the Standgericht. and Judge Berger did not feel entitled to say that the 
Standgericht had made an illegal use of their discretionary powers. 

The Supreme Court may be thought to have taken a view of the denial of 
a fair trial which was more favourable to persons accused of such denial 
than the view taken by some other authorities, as described earlier in these 
pages. 

5. THE PLEA OF NULLUM CRIMEN SINE LEGE, NULLA POENA SINE LEGE 

(i) The plea has often been put forward in war crime trials that an accused 
may not be punished if at the time of his acts there was no law describing 
his acts as crimes and laying down a punishment therefor, but this argument 
has usually been rejected on the ground that at the time of the alleged offence 
the acts of the accused did in fact constitute punishable violations of inter¬ 
national law. Of particular interest are the statements by the Tribunals 
which conducted the Justice, Hostages, Flick. I.G. Farben. High Command 
and the Einstazgruppen Trials that Control Council Law No. 10 did not 
constitute ex post facto legislation and the arguments which they produced 
in that connection.( 2 ) Similarly the International Military Tribunal declared 
that the Charter under which it operated was “an expression of international 
law at the time of its creation ”.( 3 ) 

t‘) See Vol. XIV, pp. 84 85. 

(*) See Vol. IX. pp. 32-5, Vol. X. p. 43 and Vol. XII, p. 64. 

(•) See British Command Paper Cmd. 6964. p. 38. Compare also Vol. X, p 131 Vol 
XII, pp. 60-2 and Vol. XIII, pp. 109-10. 
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(ii) The judgment delivered in the High Command Trial also stressed that, 
if a rule of international law had declared a certain act to be illegal, the mere 
fact that, at the time of an infringement of that rule, there had been no court 
with jurisdiction over such an offence did not entitle an accused to object 
to being tried before such a court later : 

“ There is no doubt of the criminality of the acts with which the 
defendants are charged. They are based on violations of International 
Law well recognised and existing at the time of their commission. 
True no court had been set up for the trial of violations of International 
Law. A state having enacted a criminal law may set up one or any 
number of courts and vest each with jurisdiction to try an offender 
against its internal laws. Even after the crime is charged to have been 
committed we know of no principle of justice that would give the 
defendant a vested right to a trial only in an existing forum. In the 
exercise of its sovereignty the State has the right to set up a Tribunal at 
any time it sees fit and confer jurisdiction on it to try violators ot its 
criminal laws. The only obligation a sovereign State owes to the 
violator of one of its laws is to give him a fair trial in a forum where 
he may have counsel to represent him—where he may produce witnesses 
in his behalf and where he may speak in his own defence. Similarly, 
a defendant charged with a violation of International Law r is in no sense 
done an injustice if he is accorded the same rights and privileges. The 
defendants in this case have been accorded those rights and 
privileges. ’'(*) 

(iii) Perhaps of wider significance than these findings that specific texts 
escape the operation of the maxim under discussion is the authoritatively 
held opinion that the latter does not in any case apply to war crime pro¬ 
ceedings since here international law, not municipal law, is applied In the 
Peleus Trial this was recognised : there the Judge Advocate advised the 
court that the maxim nulla poena sine lege and the principle that is expressed 
therein had nothing whatever to do with the case. It referred only to the 
municipal or domestic law of a particular State and the court should not be 
embarrassed by it in its considerations.^) 

The Tribunal which conducted the Justice Trial stated : 

“ Under written constitutions the e.v post facto rule condemns 
statutes which define as criminal acts committed before the law was 
passed, but the e.v post facto rule cannot apply in the international 
field as it does under constitutional mandate in the domestic field. 
Even in the domestic field the prohibition of the rule does not apply to 
the decisions of common law courts, although the question at issue be 
novel. International law is not the product of statute for the simple 
reason that there is as yet no world authority empowered to enact 
statutes of universal application. International law is the product ol 
multipartite treaties, conventions, judicial decisions and customs which 
have received international acceptance or acquiescence. It would be 
sheer absurdity to suggest that the ex post facto rule, as known to 
constitutional States, could be applied to a treaty, a custom, or a common 


P) vol. XII. pp. 62-3. 
(•) Vol. I, p. 12. 
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law decision of an international tribunal, or to the international 
acquiescence which follows the event. To have attempted to apply the 
e v post facto principle to judicial decisions of common international law 
would have been to strangle that law at birth.’X 1 ) 

The extent to which the Tribunal did regard the rule as applicable in 
international law may be judged from the following words from its judg¬ 
ment : 

“ As a principle of justice and lair play, the rule in question w ill be 
given lull effect. As applied in the field of international law that 
principle requires proof before conviction that the accused knew or 
should have known that in matters of international concern he was 
guilty of participation in a nationally organised system of injustice and 
persecution shocking to the moral sense of mankind, and that he knew 
should have known that he would be subject to punishment if caught. 
Whether it be considered codification or substantive legislation, no person 
who knowingly committed the acts made punishable by C.C. Law 10 
can assert that he did not know that he would be brought to account 
tor his acts. Notice of intent to punish was repeatedly given by the 
only means available in international affairs, namely, the solemn warning 
ol the governments of the States at war with Germany. Not only 
w ere the detendants w arned of swift retribution by the express declaration 
ot the Allies at Moscow of 30th October. 1934. Long prior to the 
Second World War the principle of personal responsibility had been 

recognised."! 2 ) 


The Nuremberg International Military Tribunal also regarded the rule as 
being a rule of justice on which reliance could not be placed by defendants 
who did not come to court, so to speak. “ with clean hands ” : 

In the first place, it is to be observed that the maxim nullum crimen 
sine lege is not a limitation of sovereignty, but is in general a principle of 
justice. To assert that it is unjust to punish these who in defiance of 
treaties and assurances have attacked neighbouring states without 
warning is obviously untrue, for in such circumstances the attacker must 
know that lie is doing wrong, and so far from it being unjust to punish 
him. it would be unjust if his wrong were allowed to go unpunished. 
Occupying the positions they did in the government of Germany, the 
defendants, or at least some of them must have known of the treaties 
signed hy Germany, outlawing recourse to war for the settlement of 
international disputes : they must have known that they were acting in 
' efiance oj all international law when in complete deliberation they 
carried out their designs of invasion and aggression. On this view of the 
case alone, it would appear that the maxim has no application to the 
present facts. ”( s ) 


This statement, together with several others, was quoted by the Tribunal 
acting in the Justice Trial.{') 


P) Vol. VI, p. 41. --- 

O Ibid, pp. 43-44. 

naUonn t, Mli^T an K P; ?Pf. Cmd. 6964, p. 39. (Italics inserted.) The Tokyo Inter- 
Judgment n? Tr ' buna Jeclarec * ,ts concurrence with this view (official transcript of 

Othertearned inihrlrV^ The weight of authorities could have been further augmented, 
her learned authorities wTiting to the same effect are quoted in Vol. IX, pp. 36-9. 
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The Judgment in the Krupp Trial tacitly recognised that novel situations 
must necessarily cause the courts to make legal decisions which in effect 
amount to the creation of new law. In speaking of the " detence of 
necessity,” the Judgment said ; 

" As the prosecution says, most of the cases where this defence has 
been under consideration involved such situations as two shipwrecked 
persons endeavouring to support themselves on a floating object large 
enough to support only one ; the throwing of passengers out of an 
overloaded lifeboat ; or the participation in crime under the immediate 
and present threat of death or great bodily harm. So far as we have 
been able to ascertain with the limited facilities at hand, the application 
to a factual situation such as that presented in the Nuremberg Trials ol 
industrialists is novel.”(') 

The Netherlands Special Court of Cassation, in the Rauter Trial, stated 
its view on the maxim nulla poena sine lege in these terms : 

“ The principle that no act is punishable except in virtue of a lega 1 
penal provision which had preceded it, has as its object the creation of a 
guarantee of legal security and individual liberty, which legal interests 
would be endangered if acts about which doubt could exist as to their 
deserving punishment were to be considered punishable after the event. 

“This principle, however, bears no absolute character, in the sense 
that its operation may be affected by that of other principles with the 
recognition of w hich equally important interests ot justice are concerned. 

“ These latter interests do not tolerate that extremely serious violations 
of the generally accepted principles ot international law, the criminal 
. . . character of which was already established beyond doubt at the time 
they were committed, should not be considered punishable on the sole 
ground that a previous threat of punishment was lacking. It is tor this 
reason that neither the London Charter of 1945 nor the Judgment of the 
International Military Tribunal at Nuremberg] in the case ot the major 
German War Criminals have accepted this plea which is contrary to 
the international concept of justice, and which has since been also 
rejected by the Netherlands legislator, as appears from Article 27 (a) 
of the Extraordinary Penal Law Decree."( 2 ) 

A dissenting note was struck in the Judgment delivered in the Hostages 
Trial: 

“ it is a fundamental principle of criminal jurisprudence that one 
may not be charged with crime for the doing ot an act which was not 
a crime at the time of its commission. We think it could be said w ith 
justification that Article 23 (h) of the Hague Regulations or 1907 operates 
as a bar to retroactive action in criminal matters. In any event, we are 
of the opinion that a victorious nation may not lawfully enact legislation 
defining a new crime and make it effective as to acts previously occurring 
which were not at the time unlawful. It therefore becomes the duty of a 
Tribunal trying a case charging a crime under the provisions of Control 


(‘) Vol. X, p. 147. 
t*> Vol. XIV, p. 120. 


J. 
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Council Law No. 10 to determine if the acts charged were crimes at 
'.he time of their commission and that Control Council Law No. 10 
is in fact declaratory of then existing International Law.”( l ) 

The view of the problem most commonly adopted seems, however, to be 
that since the rule against the enforcement of ex post facto law is in essence 
a principle of justice it cannot be applied in war crime trials where the ends 
of justice would be violated by its application. 


6. THE PLEA OF DURESS 

(i) The kind of circumstances generally alleged and relied upon in putting 
forward the plea of duress have already been defined.f 2 ) Various statements 
have been made in war crime trials regarding the extent of validity of this 
plea. 

(ii) The Judgment delivered in the Krupp Trial included the following 
words : 

“ The defence of necessity in municipal law is variously termed as 
' necessity ', * compulsion ’, ‘ force and compulsion ’, and ‘ coercion 
and compulsory duress Usually, it has arisen out of coercion on the 
part of an individual or a group of individuals rather than that exercised 
by a government. 

“ The rule finds recognition in the systems of various nations. The 
German criminal code. Section 52, states it to be as follows : 

- ' A crime has not been committed if the defendant was coerced 
to do the act by irresistible force or by a threat which is connected 
with a present danger for life and limb of the defendant or his relatives, 

• which danger could not be otherwise eliminated.’ 

“ The Anglo-American rule as deduced from modern authorities has 
been stated in this manner : 

“ ‘ Necessity is a defence when it is shown that the act charged 
was done to avoid an evil both serious and irreparable ; that there 
was no other adequate means of escape ; and that the remedy was 
not disproportioned to the evil. Homicide through necessity—i.e. 
when the life of one person can be saved only by the sacrifice of 
another—will be discussed in a subsequent chapter. The issue, it 
should be observed, is not simply whether a particular life is to be 
sacrificed in case of necessity, but whether it is right for a person to 
commit a crime in order to save his life. The canon law prescribes that 
a person whose life is dependent on immediate relief may set up such 
necessity as a defence to a prosecution for illegally seizing such relief. 
To the same general effect speak high English and American 
authorities. Life, however, can usually only be taken, under the 


(*) Vol. VIII, p. 52. On p. 54 of that Volume the Tribunal is cited as repeating its 
view that “ one may not be charged with crime for committing an act which was not a 
crime at the time of its commission.” This rule is upheld, however, as a principle of funda¬ 
mental justice, and the Tribunal conceded that there did exist to a limited extent a possible 
legality for the retroactive application of new rules. 

(*) See p. 156. 
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plea of necessity, when necessary for the preservation of the life of 
the party setting up the plea, or the preservation of the lives of 
relatives in the first degree.’ ”0) 

The passage from Wharton’s Criminal Law also appears in part in the 
Judgment delivered in the Flick Trial where it is added that : 

“ A note under subdivision 384 of Chapter XIII, Wharton’s ' Criminal 
Law ’ Volume I, gives the underlying principle of the defence of necessity 
as follows : 

“ ‘ Necessity forcing man to .do an act justifies him, because no 
man can be guilty of a crime without the will and intent in his mind. 
When a man is absolutely, by natural necessity, forced, his will does 
not go along with the act. Lord Mansfield in Stratton’s Case. 
21, How. St. Tr. (Eng.) 1046-1223 ’.”(*) 

The Judgment delivered in the Krupp Trial stated that, when what it called 
“ necessity ” is pleaded, “ the question is to be determined from the stand¬ 
point of the honest belief of the particular accused in question . . . The 
effect of the alleged compulsion is to be determined not by objective but by 
subjective standards. Moreover, as in the case of self-defence, the mere 
fact that such danger was present is not sufficient. There must be an actual 
bona fide belief in danger by the particular individual.”( 3 ) 

In the Flick, I.G. Farben and Krupp Trials, the plea put forward was that 
the accused were obliged to meet the industrial production quotas laid down 
by the German Government and that in order to do so it was necessary to 
use forced labour supplied by the State, because no other labour was avail¬ 
able. and that had they refused to do so they would have sulTered dire con¬ 
sequences. The test applied by the Tribunal in the Flick Trial was whether 
a “clear and present danger ’’ had threatened the accused at the time of 
their committing the alleged offences.( 4 ) The test applied in the l.G. Farben 
Trial was that laid down by the International Military Tribunal in dealing 
with the plea of superior orders, namely, whether a moral choice was 
possible.^) In the Krupp Trial Judgment it was said that : “ Necessity is a 
defence when it is shown that the act charged was done to avoid an evil 
severe and irreparable : that there was no other adequate means of escape : 
and that the remedy was not disproportioned to the evil.”( 6 ) 

The Judgment delivered in the High Command Trial included the following 
relevant passage : 

“ The defendants in this case who received obviously criminal orders 
were placed in a difficult position, but servile compliance w ith orders 
clearly criminal for fear of some disadvantage or punishment not 
immediately threatened cannot be recognised as a defence. To establish 
the defence of coercion or necessity in the face of danger there must he a 


( l ) “Wharton’s Criminal Law, Vol. 1, Section 126, p. 177." This quotation is from 

Vol. X, p. 147. 

(*) See Vol. IX, p. 19. 

(*) See Vol. X, p. 148. 

(•) See Vol. IX, p. 20. 

C) See Vol. X, pp. 54 and 57. 

(•) See Vol. X, pp. 147 and 149. 
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showing of circumstances such that a reasonable man would apprehend 
that he was in such imminent physical peril as to deprive him of freedom 
to choose the right and refrain from the wrong.”(*) 

(jii) In the Flick Trial the plea served to acquit all but two defendants of 
charges of using slave labour : these two had been shown to have gone beyond 
the limits of what they were required by the State to do in the matter of the 
employment of State-supplied forced labour.(-) The Tribunal which con¬ 
ducted the Krupp Trial pointed the moral by saying that “ if, in the execution 
of the illegal act. the will of the accused be not thereby over-powered but 
instead coincides with the will of those from whom the alleged compulsion 
emanates, there is no necessity justifying the illegal conduct.! 3 ) This 
principle was accepted by Judge Herbert who, however, dissented as to its 
application to the facts of the I.G. Farben Cased 1 ) 

In his summing up in the trial of Gustav Alfred Jepsen and others.! 5 ) the 
Judge Advocate said that : 

“ Duress can seldom provide a defence : it can never do so unless the 
threat which is offered as a result of which the unlawful act is perpetrated 
is a threat of immediate harm of a degree far, far greater than that which 
would be created if the order were obeyed. So far as we know, and 
Jepsen had an opportunity of telling us but he did not, there might have 
been many steps which he could have taken to avoid himself being shot 
rather than submit to the threat and carry out a massacre of this nature. 
If you are contemplating that possibly this threat of death may provide 
a defence then let me ask you not to give effect to it unless you think 
that he really was in danger of imminent death and that the evil threatened 
him was on balance greater than the evil which he xas called upon to 
perpetrate.” 

The Judge Advocate then went on to admit that if the plea of duress on the 
tacts of the case failed as a complete defence it might be successful as a plea 
in mitigation of sentence : 

“ These considerations take a different aspect when one is considering 
not the question of liability but the degree of heinousness : a man 
who does things only under threats may well ask for a greater measure 
of mercy than one who does things con amore. That is another matter, 
it raises considerations which do not find their proper place in your 
present deliberations when you are deciding the question of guilt or 
innocence.” 

After the court had decided on its findings the Judge Advocate addressed 
the accused Jepsen as follows : 

“ Gustav Alfred Jepsen, you have been found guilty of the gravest 
criminal conduct, conduct for which the normal penalty is death. But 
for the fact that the court considers that there is an element of doubt 
as to whether or not you acted under some degree of compulsion, that 

t‘) Vol. XII. p. 72. (Italics inserted). 

(-) See Vol. ix, pp. 20-1. 

See Vol. X, p. 149. 

(') See Vol. X, p. 62. 

('■) Regarding this trial see also pp. 20 and 46. This trial has not been previously con¬ 
sidered in this series. 
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is the penalty which would have been imposed upon you. As it is, 
the least sentence which the Court feels able to pass is that you be 
imprisoned for life, and that is the sentence of the Court upon you.” 

It must be assumed therefore that in this trial the plea of necessity was 
admitted as an argument in mitigation of sentence. 

Similarly, the Judge Advocate acting in the trial of Valentin Fuerstein and 
others, by a British Military Court in Hamburg, 4th-24th August, 1948.(‘) 
offered the court the following advice : 

“ There is, further, a defence which to some extent is akin to that of 
superior orders, and that is the defence which I may describe as the 
defence of ‘ duress and coercion ’. It has been said here that once the 
order for the execution of these soldiers had been given, it was impossible 
for any of the accused to ignore it. and that the only way in which they 
could act was the way in which, in fact, they did act. Now that defence 
of ' duress and coercion ’ is not a defence in law. You are not entitled, 
even if you wished to save your own life, to take the life of another. 
There I may remind you of a case which is known as the Mignonette 
case, and in which a number of shipwrecked sailors, seeing no hope of 
reaching land, decided to kill one of their companions and to eat him. 
Lots were drawn, and in the end this object was carried out and one of 
these companions found his death in that way. Fortunately or un¬ 
fortunately for these sailors, they were picked up and duly brought to 
trial at the Central Criminal Court in London, and they raised just this 
defence. They said : ‘ If we had not killed our companion, and had 
not eaten him, all of us would have starved and none of us would 
have been alive today \ This defence. Gentlemen, was rejected by the 
court, and it was said that you must not take another’s life in order to 
save your own. Here again, however, if you believe that the degree of 
pressure was such that only a hero or a martyr would have found the 
strength to oppose it, then you are entitled to say that there are in this 
case mitigating circumstances, and the sentence ought to be less severe 
than it would have been had no such duress or coercion been present.” 

In his summing up, the Judge Advocate who acted in the trial of Robert 
Holzer and two others before a Canadian Military Court at Aurich. Germany. 
25th March to 6th April. 1946. made this comment : ” As to the law applic¬ 
able upon the question of compulsion by threats, I would advise the court that 
there can be no doubt that a man is entitled to preserve his own life and limb, 
and on this ground he may justify much w hich would otherwise be punishable. 
The case of a person setting up as a de .nee that he was compelled to commit 
a crime is one of every day. There is no doubt on the authorities that 
compulsion is a defence when the crime is not of a heinous character. But 
the killing of an innocent person can never be justified. ... Sir J. Stephens 
expresses the opinion that in most il not all cases the fact ot compulsion is a 
matter of mitigation of punishment and not matter of defence . . ."(■) 

The Judge Advocate acting in the Stalag Lull III trial advised the Court 
that “ The same principle which excuses those who have no mental will in the 
perpetration of offences protects Irom the punishment of the law those who 


(') Not previously considered in this series. 
I s ) See Vol. V, pp. 16 and 21. 
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commit crimes in subjection to the power of others and not as a result of an 
uncontrolled free action proceeding from themselves. But if a merely moral 
force is used as threats, duress of imprisonment, or even an assault to the 
peril of his life in order to compel the accused to kill, this is no excuse in 
law.”! 1 ) 

Similarly Article 5 of the Polish Law. promulgated on 11th December, 
1946, concerning the punishment of war criminals and traitors, provides 
that : 

■' The fact than an act or omission was caused by a threat, order or 
command does not exempt from criminal responsibility. 

■' In such a case the Court may mitigate the sentence taking into 
consideration the circumstances of the perpetrator and the deed ”( 2 ) 

The Norwegian Law of 13th December, 1946. on the punishment of foreign 
war criminals, makes the following provision : 

“ Article 5 : 

'• Necessity and superior order cannot be pleaded in exculpation of 
any crime referred to in Article 1 of the present law. The Court may, 
however, t .ke the circumstances into account and may impose a sentence 
less than the minimum laid down for the crime in question or may impose 
a milder form of punishment. In particularly extenuating circumstances 
the punishment may be entirely remitted.”( a ) 

The Tribunal acting in the Einsatzgruppen Trial expressed the following 
view : “ Let it be said at once that there is no law which requires that an 
innocent man must forfeit his life or suffer serious harm in order to avoid 
committing a crime which he condemns. The threat, however, must be 
imminent, real and inevitable. No court will punish a man who, with a 
loaded pistol at his head, is compelled to pull a lethal lever. 

“ Nor need the peril be that imminent in order to escape punishment,”! 1 ) 

Under Article 40 of the Netherlands Penal Code, which is applicable to 
war crime trials, an act is not punishable if “ forced by necessity A 
similar provision is made by Article 48 of the Netherlands East Indies Penal 
Code.! 3 ) 

(iv) The general view seems therefore to be that duress may prove a defence 
if (a) the act charged was done to avoid an immediate danger both serious and 
irreparable : (b) there was no other adequate means of escape ; (c) the 
remedy was not disproportionate to the evil. According to the decision in 
the Kntpp Trial, these tests are to be applied according to the facts as they 
were honestly believed to exist by the accused. Finally, if the facts do not 
warrant the successful pleading of duress as a defence, they may constitute 
an argument in mitigation of punishment. 

(v) It would appear that some sort of moral pressure different from superior 
orders yet not necessarily constituting physical threats may be regarded as a 
plea in mitigation of sentence. Thus, the Tribunal acting in the Einsatz- 
zruppen Trial, in discussing what has been defined here as duress, held that 

(■) Vol. XI, p. 47. 

!*) Vol. V, pp. 20-21 and Vol. VII, p. 88. (Italics inserted). 

(>) See Vol. Ill, pp. 14 and 85. 

(‘) Vol. VIII, p. 91. 

P) Vol. XI, p. 102. 
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“ superior means superior in capacity and power to force a certain act. 
'! does not mean superiority only in rank. It could easily happen in an 
illegal enterprise that the captain guides the major, in which case the captain 
could not be heard to plead Superior Orders in defence of his crime.”! 1 ) 
This Tribunal did not state explicitly that the major could possibly have 
pleaded superior orders, but the British Military Court which tried Gozawa 
Sadaichi and others,! 2 ) in passing sentence, addressed the following words 
to Gozawa Sadaichi, who was commanding officer of a prisoner of war camp : 

“ Gozawa Sadaichi, the Court has taken a merciful view, and grave as 
was your crime, inasmuch as out of every four helpless men committed 
to your care, one died ; nevertheless, you were led to acquiescence by 
your more powerful adjutant. But your punishment must be severe. 
The sentence of the Court is, subject to confirmation, that you be kept in 
prison for the term of twelve years.” (Italics inserted.) 

7. MILITARY NECESSITY! 3 ) 

In the High Command Trial, the Tribunal conceded that the plea of military 
necessity did, in the circumstance proved, serve to exculpate the accused on 
certain charges concerning spoliation. It was emphasised that the defendants 
were “ in many instances in retreat under arduous conditions wherein their 
commands were in serious danger of being cut off. Under such circum¬ 
stances, a commander must necessarily make quick decisions to meet the 
particular situation of his command. A great deal of latitude must be 
accorded to him under such circumstances. What constitutes devastation 
beyond military necessity in these situations requires detailed proof of an 
operational and tactical nature.”! 4 ) 

The Tribunal which conducted the Hostages Trial was also called upon 
to decide on the validity of pleas based on alleged military necessity pui 
forward by the defendants in that trial.( 5 ) It decided that “ Military 
necessity or expediency do not justify a violation of positive rules . . . The 
rules of international law must be followed even if it results in the loss of a 
battle or even a war ”. The Tribunal added, however, that the prohibitions 
contained in the Hague Regulations “ are superior to military necessities of 
the most urgent nature except where the Regulations themselves specifically 
provide the contrary ”( 6 ) and pointed out that Article 23 (g) of these Regula¬ 
tions prohibited “ the destruction or seizure of enemy property except in 
cases where this destruction or seizure is urgently required bv the necessities of 
war.”( 7 ) 

Like the Tribunal which conducted the High Command Trial, that before 
which the Hostages Trial was held was of the opinion that the plea of necessity 
might be applicable in the circumstances of an army badly harassed while 
in retreat: “ The destruction of public and private property by retreating 
military forces which would give aid and comfort to the enemy may constitute 
a situation coming within the exemptions contained in Article 23 (g).” 

(‘) Vol. VIII, p. 91. 

(*) See p. 159. 

(’) See also p. 156. 

<‘> See Vol. XII. pp. 123-6. 

( s ) See Vol. VIII, pp. 66-9. 

(•) Italics inserted. 

(’) Italics inserted. 

(88378) Jf 
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The Tribunal thus adopted a favourable attitude to the plea as it related to 
the acts of the accused Rendulic in his retreat before the Russian army in 
Finmark, Norway.! 1 ) 

This may be the appropriate place, however, to mention a separate ruling 
by the Tribunal acting in the High Command Trial, which, while not referring 
to armies in retreat, may possibly be regarded as an application of a rule as 
to necessity ; the Tribunal approved the opinion that “ A belligerent com¬ 
mander may lawfully lay siege to a place controlled by the enemy and en¬ 
deavour by a process of isolation to cause its surrender. The propriety of 
attempting to reduce it by starvation is not questioned. Hence the cutting 
off of every source of sustenance from without is deemed legitimate. It is 
said that if the commander of a besieged place expels the non-combatants, 
in order to lessen the number of those who consume his stock of provisions, 
it is lawful, though an extreme measure, to drive them back, so as to hasten 
the surrender.”! 2 ) 

The plea of military necessity has been more often rejected in war crime 
trials than accepted, however ; indeed the success of Rendulic and of the 
accused in the High Command Trial in this respect was exceptional.! 3 ) A 
somewhat similar but more general plea was put forward in the Milch Trial. 
that “ Modern war means total war and as such has suspended, in several 
points, international law as it existed up to now ”, was not allowed by the 
Tribunal which tried the case and Judge Musmanno made some remarks on 
his own attitude to it.! 4 ) Substantially the same plea was rejected in the 
Krupp Trial.C a ) 

It should be added that the Tribunal conducting the High Command Trial 
immediately before reading the passage quoted above, stated that the 
view that military necessity includes the right to do anything that contributes 
to the winning of a war “ would eliminate all humanity and decency and all 
iaw from the conduct of war and it is a contention which this Tribunal 
repudiates as contrary to the accepted usages of civilised nations. Nor does 
military necessity justify the compulsory recruitment of labour from an 
occupied territory either for use in military operations or for transfer to the 
Reich, nor does it justify the seizure of property or goods beyond that which 
is necessary for the use of the army of occupation. Looting and spoliation 
are none the less criminal in that they were conducted, not by individuals, 
but by the army and the State. 

“ The devastation prohibited by the Hague Rules and the usages of war is 
that not warranted by military necessity. This rule is clear enough but the 
factual determination as to what constitutes military necessity is difficult.”! 8 ) 

It may be mentioned here that Article VIII of the Chinese Law of 24th 
October. 1946, Governing the Trial of War Criminals, provides, inter alia, 
that the circumstance that war crimes were committed out of political necessity 
shall not exonerate the offenders.! 7 ) 


P) See Vot. VIII, pp. 67-9. 

O See Vol. XII, p. 84. 

( a > Instances of the rejection of the defence have been mentioned in Vol. XII, p. 127. 
Compare also Vol. V, p. 35, Vol. VI, p. 63, Vol. VII, p. 10 and Vol. X, pp. 138-9. 

(*) Sec Vol. VII. pp. 44 and 64-5. 

<*) Vol. X, p. 133. 

<•) Vol. XII, pp. 93-4. 

(’) Vol. XIV, p. 157. 
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8. SELF-DEFENCE 

A plea of self-defence may be successfully put forward, in suitable circum¬ 
stances, in war crime trials as in trials held under municipal law. The 
Tribunal which conducted the Krupp Trial compared the defence of 
“ necessity ” and that of self-defence in a manner which leaves no doubt 
that it would have regarded the latter as being applicable in war crime trials 
had the question arisen to be decided.(') 

The Judge Advocate, acting in the trial of Willi Tessmann and others, by 
a British Military Court, Hamburg, lst-24th September, 1947,( 2 ) advised 
the court : “ So far as the defence of self-defence is concerned, I need add 
but little to that which has been said. The law permits a man to save his 
own life by despatching that of another, but it must be in the last resort. 
He is expected to retreat to the uttermost before turning and killing his 
assailant ; and, of course, such considerations as the nature of the weapon 
in the hands of the accused, the question whether the assailant had any 
weapon and so forth, have to be considered. In other words, was it a last 
resort ? Had he retreated to the uttermost before ending the life of another 
human being ? ” 

A successful plea of self-defence would appear to have been entered in the 
trial of Erich Weiss and Wilhelm Mundo before a United States Military 
Government Court at Ludwigsburg.! 3 ) On the other hand the plea failed 
in the trial before a British Military Court at Kuala Lumpur of Yamamoto 
Chusaburo.( 4 ) 

9. THE PLEA OF LEGITIMATE REPRISALS 

(i) The plea of legitimate reprisals has two aspects ; it may be used to 
justify acts between belligerents which would not be legal otherwise, and it 
may be quoted as justifying measures taken by an occupying power against 
the population of an occupied territory which would otherwise be illegal. 
The taking of reprisals against prisoners of war is forbidden by Article 2 
of the Geneva Prisoners of War Convention. This rule was illustrated by 
the Dostler Trial .( s ) 

(ii) No judicial authority dealing directly with the first aspect has come to 
the notice of the compilers of the present series of volumes, perhaps mainly 
because of the paucity of trials in which any allegations have been made of 
the use during the second World War of illegal methods of conducting 
hostilities.! 8 ) 

(iii) The second aspect has arisen in a number of trials, mainly those 
reported in Volume VIII and the High Command and Ranter Trials reported 
in Volumes XII and XIV respectively. In the Hostages Trial,C) the Tribunal 


(’) See Vol. X, p. i48. 

(*) This trial was also cited in Vol. V, pp. 73 and 76. 

< J ) See Vol. XIII, pp. 149-50. Compare Vol. XIV, p. 129. 

(*) See Vol. Ill, pp. 77, 78 and 79-80. where the plea is examined a little further. 

O See Vol. I, pp. 28-31. 

(•) See pp. 109-111. The Tribunal acting in the Hostages Trial stated explicitly that this 
aspect was not before it (Vol. VIII, p. 77). Compare a comment in Vol. XIV. pp. 129-130. 
O See Vol. VIII, pp. 34-92. 

(8837b) X 2 
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distinguished between " reprisal victims ” and “ hostages ”( l ) but it has been 
seen that the distinction appears to lie in the circumstances under which the 
victims are taken into captivity and not in the law which should govern 
their fate.(') 

The plea of legitimate reprisals has usually come before the courts in 
cases of the killing of inhabitants of occupied territories rather than in cases of 
their ill-treatment. The Tribunal acting in the Hostages Trial held that, 
subject to a number of conditions, the killing of reprisal victims or hostages 
in order to guarantee the peaceful conduct in the future of the populations 
of occupied territories was legal.( 3 ) These conditions were said to be the 
following : 

(a) the step should be taken only “ as a last resort ” and only after 
regulations such as those elaborated by the Tribunal( 4 ) had first been 
enforced ; 

( b) the hostages may not be taken or executed as a matter of military- 
expediency ; 

(c) “ The population generally ” must be a party “ either actively 
or passively ” to the offences whose cessation is aimed at ; 

(The Tribunal did not define the nature of “ active ” or “ passive ” 
participation, but stated that “ some connection ” must be shown 
“ between the population from whom the hostages are taken and the 
crime committed ”(*).) 

(d) it must have proved impossible to find the actual perpetrators of 
the offences complained of ; 

(e) a proclamation must be made, “ giving the names and addresses 
of hostages taken, notifying the population that upon the recurrence of 
stated acts of war treason the hostages will be shot ” ; 

(/) “ the number of hostages shot must not exceed in severity the 
offences the shooting is designed to deter ” ; 

(The Tribunal did not, however, suggest any tests whereby such 
measures could be related to offences whose perpetration was expected) ; 
and 

(g) “ unless the necessity for immediate action is affirmatively shown, 
the execution of hostages or reprisal prisoners without a judicial hearing 
is unlawful ” ;(*) 

(It was not stated on what charges hostages would be tried and what 
would be the nature of proceedings taken against them ; a passage in 
the judgment, however, suggests that what was meant was not a trial 
in the usual sense but “ a judicial finding that the necessary conditions 
exist and the essential steps have been taken to give validity to such 
action. ”( 7 )). 


(*) See Vol. VIII, p. 61. 

(*) See Vol. VIII, p. 79. 

(*) See Vol. VIII, pp. 77-88. 

(•) See Vol. VIII, p. 62. 

( 5 ) Elsewhere, however, the Tribunal pointed out that there was “ nothing to infer that 
the population of Topola (from whom certain hostages had been taken and shot] supported 
or shielded the guilty persons.” (Vol. VIII, p. 65.) (See also pp. 86-88 of Vol. VIII.) 
(•) See Vol. VIII. pp. 64-65. 

(’) Vol. VIII, p. 64. 
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The Trial of Bruns and two others by the Norwegian Courts provides 
evidence that, since the purpose of reprisal action is to coerce an adversary 
or an inhabitant of occupied territory to observe international law, it is one 
test of the bona fides of such action that its being taken should be publicly 
announced.(*) 

An examination of the Judgment delivered in the Hostages Trial shows that 
the Tribunal’s conclusion that the killing of hostages and reprisal prisoners 
may in certain circumstances be legal has not been the reason for a finding of 
not guilty regarding any of the accused in the trial with the possible exception 
of the defendant von Leyser, of whom the Tribunal said : “ The evidence 
concerning the killing of hostages and reprisal prisoners within the corps 
area is so fragmentary that we cannot say that the evidence is sufficient to 
support a finding that the measures taken were unlawful. The killing of 
hostages and reprisal prisoners is entirely lawful under certain circumstances. 
The evidence does not satisfactorily show in what respect, if any. the law 
was violated. This is a burden cast upon the prosecution which it has 
failed to sustain ”, This accused was. therefore, found not guilty under 
Count One of the Indictment, but guilty on other counts. 

The Judge Advocate acting in the Trial of Kesselring expressed the 
opinion that there was “ nothing which makes it absolutely clear that in no 
circumstances—and especially in the circumstances which I think are agreed 
in this case—that an innocent person properly taken for the purpose of a 
reprisal cannot be executed ”.( s ) 

On the other hand, the London Charter, in Article 6 (/>), and Control 
Council Law No. 10. in paragraph 1 (b) of Article II, both recognise w ithout 
qualification the “ killing of hostages ” as a war crime( 3 ) as do also the 
Australian. Netherlands and Chinese War Crimes laws,( 4 ) while the French 
War Crimes Ordinance of 28th August. 1944 states that “ Premeditated 
murder... shall include killing as a form of reprisal ”.( ; ‘) 

Furthermore, Article 46 of the Hague Convention protects ” individual 
life ” in occupied territory and Article 50 provides : 

“ No collective penalty, pecuniary or otherwise, shall be inflicted 
upon the population on account of the acts of individuals for which it 
cannot be regarded as collectively responsible ”.(') 

The Tribunal which conducted the Einsatzgruppen Trial had no hesitation 
in regarding Article 50 of the Hague Regulations as being applicable to the 


P) See Vol. Ill, pp. 21-22. Compare Vol. VI. pp. 115-16 and 119. 

(*) Vol. VIII, pp. 12. 83 and 85. 

( J ) The defence in the Hostages Trial claimed that the killing of hostages which was 
prohibited by the Charter of the International Military Tribunal and Law No. 10, as by 
paragraph 461 of the British Manual, to which Counsel also made reference, was the 
execution of hostages in the old sense of prisoners held as a guarantee of the observance 
of treaties, armistices or other agreements, or of persons taken by an occupying power 
as security for requisitions and contributions and not the killing of inhabitants of occupied 
territories with the aim of ensuring the observance of good order in such territories. The 
prosecution replied that it was inconceivable that, since thousands of hostages were executed 
in reprisal for hostile acts during the last two wars, this was not precisely the practice 
which the Charter and Control Council Law condemned. If these statutes were held 
not to include the execution of all kinds of hostages, they would be completely anchronisUc 
and meaningless. (See Vol. VIII, p. 83). 

(‘) Vol. V, p. 95, Vol. XI, p. 93 and Vol. XIV, P . 153. 

p) See Vol. III. p. 52, Vol. VIII, pp. 27-29 and Vol. IX. p. 60. 

<‘) See however, Vol. VIII, p. 78. 
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taking of reprisals and consequently ruled that reprisals may only be taken 
against persons who can be regarded as jointly responsible for the acts 
complained of.! 1 ) 

In the High Command Trial the Tribunal, faced with facts concerning 
reprisal killings in occupied territories similar to those proved in the 
Hostages Trial , found it “ unnecessary to approve or disapprove the con¬ 
clusions of the law ^announced in the Judgment delivered in the latter trial] 
as to the permissibility of such killings.” It was content to hold that the 
killings proved to have taken place would not fall within the field of what was 
permissible according to the Judgment in the Hostages Trial.( 2 ) 

The British Military Courts which conducted the Trial of von Mackensen 
and Maelzer.( 3 ) and the Trial of Kesselring,( 4 ) must be taken, in finding the 
accused guilty, to have rejected the plea of legitimate reprisals on the facts of 
the two cases, and the confirming officer did not upset the findings of guilty 
passed on the accused. Nor did the accused in the Trials of Franz Holstein 
and 23 others and of Hans Szabadosf’’) which were conducted before French 
Military Tribunals, benefit from any consideration that their acts might be 
justifiable as legitimate reprisals, for here again the offences proved to have 
taken place went beyond what could be considered as legitimate even taking 
into account the unsettled state of the law on this point.( 8 ) 

(iv) The Judge Advocate acting in the Trial of Captain Eikichi Kato, by an 
Australian Military Court. Rabaul, 7th May, 1946, drew the Court’s attention 
to the following paragraphs in Chapter XIV of the Australian Manual of 
Military Law , thereby seemingly giving his approval to these passages : 

“ 386. If, contrary to the duty of the inhabitants to remain peaceful, 
hostile acts are committed by individual inhabitants, a belligerent is 
justified in requiring the aid of the population to prevent their re¬ 
currence and, in serious and urgent cases, in resorting to reprisals. 

" 387. An act of disobedience is not excusable because it is committed 
in consequence of the orders of the legitimate Government, and any 
attempt to keep up relations with that Government or to act in under¬ 
standing with it. to the detriment of the occupant, is punishable as war 
treason. . . . 

“ 459. What kinds of acts should be resorted to as reprisals is a 
matter for the consideration of the injured party. Acts done by way 
of reprisals must not, however, be excessive and must not exceed the 
degree of violation committed by the enemy. ”( 7 ) 

These passages however do not deal specifically with the killing of innocent 
inhabitants in occupied territory.( a ) 

(v) The Netherlands Courts acting in the Trial of Hans Rauter dealt at 
some length with the question of reprisals in generalf 9 ) and the Court of 

( l ) See Vol. VIII, pp. 86-7. 

<-) See Vol. XII. pp. 84-5. 

(*) See Vol. VIII, pp. 1-8. 

(*) See Vol. VIII. pp. 9-14. 

I 1 ) See Vol. VIII. pp. 22-23 and Vol. XI, p. 60. 

(*) Compare Vol. VIII. pp. 12-13 and 80-1. 

<’) Vol. V. p. 38. 

(') In faet the Manual does not represent the rules of international law as permitting 
such killings. 

. (•) Sec Vol. XIV, pp. 123-138. 
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Cassation, on appeal, adopted the view that no right of reprisal can arise 
except as a result of an illegal act of a State. Consequently, acts on the 
part of inhabitants of occupied territories, unless they can be regarded as 
acts of a State, do not give rise to a right to reprisal but only to a right to 
punish the individual offenders. 

In its Judgment the Netherlands Special Court of Cassation distinguished 
between three separate issues : 

(a) The legal basis of legitimate reprisals ; 

( b ) The possible objects of such lawful reprisals ; 

(c) The nature of certain acts allegedly committed in reprisals, in the 
absence of a proper legal basis. 

(a) The Court took the view that legitimate reprisals could only arise 
between States as subjects of international law. The main consequence of 
this opinion was that the original violation, giving rise to legitimate reprisals, 
must be in the nature of an act involving the responsibility of a State. The 
Court stressed the fact that such acts can be committed only through the 
medium of individuals, but they must be individuals acting on behalf of the 
State and thereby representing it as its organs. The Court referred specifically 
to members of governments and military commanders. 

From this it followed that where violations are committed by irresponsible 
individuals, this can never give a legal basis for resorting to lawful reprisals. 
The Court found that such was the case with the hostile acts of the Dutch 
population against the Germans. They constituted acts of individuals and 
not of a State, so that, in the absence of any violation for which the Nether¬ 
lands State could be held responsible, the Germans could not and did not 
acquire the right to answer these hostile acts by reprisals. 

C b) When reprisals are lawful under this rule, they may be taken " against 
all objects which, in the given circumstances, come into consideration to 
this end This includes, as the Court put it, the “ subjects ” (citizens) of 
the State guilty of the criminal violation “ wherever they may be ”. 

The Court of Cassation did not go beyond this point with regard to the 
possible objects of lawful reprisals, and consequently did not state its views 
as to whether or in what circumstances it was permissible to kill inhabitants 
detained as hostages. 

(<•) Acts allegedly committed in reprisals which lacked the legal basis 
described above, were treated by the Court of Cassation as “ so-called ” or 
illegitimate reprisals. All the acts committed by the accused Rauter against 
the Dutch population were regarded as falling within this concept for the 
reason that, under international law. the Netherlands State, as represented 
by its organs during the war, had not been guilty of any violation of inter¬ 
national law against the German State. In the absence of such violation 
the German State, as represented by its organs in occupied Holland, was not 
entitled to take any reprisals against any possible object, including member ^ 
of the Dutch population^ 1 ) 

0) It would appear that the Court of Cassation took the view that in any case the German 
government lost any right of reprisal which it may otherwise have had by waging a w ar of 
aggression against the Netherlands and failing to fulfil its duties as an occupant. (See 
Vol. XIV, pp. 136 137). 
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While classifying the accused’s acts in the above fashion, the Court of 
Cassation entered into the related question as to the position arising when 
inhabitants of occupied territory do commit hostile acts against the occupant 
to which the latter cannot reply by reprisals. The court came to the con¬ 
clusion that in such cases the occupant was entitled to impose punishment 
upon the offenders. It stressed two points in this respect : 

(a) The punishment must affect only the actual offenders. 

(/>) The punishment imposed must not be contrary to the laws and 
customs of war. 

In the court's opinion this derived from Article 50 of the Hague Regula¬ 
tions. which prohibits the imposition of collective penalties of any kind. 
The only exception allowed is when the population in a given area can be 
” regarded as collectively responsible ” for an offence. This, in the Court's 
opinion, meant that even in this exceptional case the individuals affected 
were the actual offenders. The general conclusion drawn by the Court 
was that, when acts of violence are committed by inhabitants, the punishment 
may never affect innocent persons. 

The rule that individuals guilty of a violation of the laws and customs of 
war, including the taking of illegitimate reprisals, are penally responsible, 
is left unaffected. Under the Court’s theory a State official who commits 
illegitimate reprisals and thus affects innocent persons, is guilty of a war 
crime. 

(vi) The remark of the Tribunal before which the Einsatzgruppen Trial 
was held that “ under International Law, as in domestic law, there can be 
no reprisal against reprisal ” (since a legal reprisal cannot create the grounds 
for a legal counter-reprisal) suggests that the inhabitant of an occupied 
territory is not always bound to refrain from hostile acts against the occupying 
power.! 1 ) 

10. IGNORANCE OF THE LAW 

In general, under municipal law systems, a mistake of law is not regarded 
as an excuse. There has, however, been some tendency to recognise that 
an alleged war criminal can not be expected to have been quite as well aware 
of the provision of international law as of those of his own municipal law. 
Among other instances,! 2 ) the advice of the Judge Advocate in the Scuttled 
U-Boats Case may perhaps be relevant. The case turned substantially on 
what view the Court was to take of the question whether the accused at the 
material time knew of the surrendering of the German armed forces in the 
North West region of Germany. Since the act of surrender laid down law 
binding upon the accused, the question may perhaps be regarded as one of 
mistake of law (although admittedly of rather a different character from a 
mistake of the general law) because it is analogous to the position under 
municipal law when an accused pleads that he was unaware of the promulga¬ 
tion of a law defining crimes. 

(*) See Vol. VIII. pp. 87-8. Lord Wright in his Foreword to Vol. VIII has maintained 
that it is never legitimate deliberately to kill innocent individuals and that to do so is 
prohibited by the Hague Convention, the London Charter and Law No. 10. The Report 
of tbe 1919 law mission on Responsibilities and the opinions of eminent international 
lawyers were quoted in support of this thesis. 

(*) See Vol. I, p. 12, Vol. V, p. 44 and Vol. VII, p. 64. 
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The Judge Advocate in concluding his summing-up advised the court in 
the following way : 

" Do you think it is at all reasonably possible that the accused had 
heard nothing at all which would put him upon his guard as regards the 
handing over of the submarines, remembering that he was with this 
security flotilla, and was in a naval port at a time when rumours were 
presumably going round like wild fire ? Are you satisfied that the 
man’s state of mind at the time in question was this : ‘ I honestly 
believed I had an order : I did not know anything about any surrender ; 
it was not for me to inquire why the higher command should be scuttling 
submarines ; 1 honestly, conscientiously and genuinely believed I had 
been given a lawful command to scuttle these submarines and I 
have carried out that command and I cannot be held responsible ' ? 
Gentlemen, that is a matter for you to consider. 

" The Defence suggests if you look at the evidence as a whole that that 
is a reasonable possibility. I am going to tell you that in my view, ij 
the accused did not have any knowledge of these terms and that he did 
believe honestly that he had an order of this kind and that he carried it 
out; well, then, gentlemen, you will be entitled to acquit him."( l ) 

A statement made by the Tribunal which conducted the Flick Trial is 
relevant here, although it may be thought that the passage relers to an 
occupant's duty to respect, unless absolutely prevented, the laws in force in 
the occupied country : 

“ It was stated in the beginning that responsibility of an individual 
for infractions of international law is not open to question. In dealing 
with property located outside his own State, he must be expected to 
ascertain and keep within the applicable law. Ignorance thereof will not 
excuse guilt but may mitigate punishment. The Tribunal will find 
defendant Flick guilty in respect of the Rombach matter but will take 
fully into consideration in fixing his punishment all the circumstances 
under which he acted.”(*) 

In the Judgment delivered in the High Command Trial it was said that . 

“ Military Commanders in the field with far reaching military responsibilities 
cannot be charged under international law with criminal participation in 
issuing orders which are not obviously criminal or which they are not shown 
to have known to be criminal under international law. Such a commander 
cannot be expected to draw fine distinctions and conclusions as to legality 
in connection with orders issued by his superiors. He has the right to 
presume, in the absence of specific knowledge to the contrary, that the 
legality of such orders has been properly determined before their issuance. 
He cannot be held criminally responsible for a mere error in judgment as to 
disputable legal questions."! 3 ) 

The use of the word “ error ” indicates that the Tribunal had not in mind 
a situation in which a defendant is to be regarded as innocent because the 
law relating to his acts is too vague to give a definite answer as to the legality 

(‘) See Vol. V, pp. 69-70. (Italics inserted.! 

(*) Vol. IX, p. 23. (Italics inserted.) 

(*) Vol. XII, pp. 73-74. (Italics inserted.) 
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of those acts. Indeed, the attitude usually taken by the courts to the plea 
of superior orders! 1 ) seems to involve admitting that a mistake of law may 
at any rate be pleaded in mitigation ; if an order was not known to an 
accused to be illegal, and it was not unreasonable for him to mistake it as 
legal, he may plead in mitigation that he acted on that order in carrying out 
the acts charged. 

In the Latza Trial a Norwegian Lagmannsrett held that the accused had 
been under a pardonable misconception in incorrectly believing that a 
certain German law was consistent with international law. but on appeal 
the Norwegian Supreme Court stated that it could not find, in view of the 
uncertainty of international law on the point, that the German provision 
was in fact illegal.(-) 

1 1. MISTAKE OF FACT 

A mistake of fact, however, may constitute a defence in war crime trials 
just as it may in trials before municipal courts. This is illustrated by the 
fact that the executioners of allied victims have sometimes been found not 
guilty' on the grounds of their having reasonably believed that the executions 
which they were carrying out were legal.( 3 ) 

The Judge Advocate in the Almelo Trial advised the court that, if the 
court felt that the existing circumstances were such that a reasonable man 
might have believed that a victim whose killing was charged had been tried 
according to law and that a proper judicial legal execution had been carried 
out, then it would be open to the court to acquit the accused. The relevant 
consideration was whether certain accused had reason to believe that they 
were carrying out a lawful sentence.! 4 ) 

A bona fide mistake of fact does not negative the operation of the defences 
of military necessity,! 5 ) duress! 6 ) or (possibly) the defence that a prisoner of 
war was shot while trying to escape.! 7 ) In the Hostages Trial the Tribunal 
said that . “In determining the guilt or innocence of any army commander 
when charged with a failure or refusal to accord a belligerent status to 
captured members of the resistance forces, the situation as it appeared to 
him must be given the first consideration. Such commander will not be 
permitted to ignore obvous facts in arriving at a conclusion. One trained 
in military science will ordinarily have no difficulty in arriving at a correct 
decision and if he w ilfully refrains from so doing for any reason, he will be 
held criminally responsible for wrongs committed against those entitled to 
the rights of a belligerent. Where room exists for an honest error in judg¬ 
ment, such army commander is entitled to the benefit thereof by virtue of 
the presumption of his innocence.”! 8 ) 

(*) See pp. 157 158. 

See Vol. XtV, pp. 60, 69 and 82 83. 

(*) See Vol. V. pp. 79-81. 

(‘I Vol. I, pp. 41 and 45. So also in the trial by a British Military Court at Hamburg 
of Carl Rath and Richard Thiel, 23rd-29th January, 1948 (not previously treated in these 
volumes), the Judge Advocate advised the court that it would be a good defence to the 
charge of having unlawfully executed certain Luxemburg nationals if an accused could 
show that he honestly believed that he was participating in a lawful execution upon someone 
who was lawfully conscripted into the German army and had been sentenced to death. 
Compare also Vol. XI, pp. 50-1 

< s ) See Vol. V1U, pp. 68 and 69. 

(«) See Vol. X, pp. 175-6. 

(’) See p. 186, note 5. 

(•> Vol. VIII, p. 58. 


12. THE MENTAL CAPACITY OF THE ACCUSED 

In the trial of Wilhelm Gerbsch, the Special Court in Amsterdam, while 
passing a sentence of 15 years’ imprisonment, recognised as a mitigating 
circumstance the fact that the accused’s “ mental faculties were defective 
and undeveloped ” at the time of the crimes as well as at that of the trial.! 1 ) 

On the other hand a mere plea of drunkenness was rejected in the trial 
of Yamamoto Chusaburo by a British Military Court at Ku-’a Lumpur,O 
while in the Milch Trial, the Tribunal rejected a defence claim that the 
accused made violent statements, due to uncontrollable temper, overwork and 
head injuries, which were not to be taken seriously.! 3 ) 

No exhaustive study of the ages of persons condemned as war criminals 
has been made in these volumes, but it may be mentioned that sentences 
recorded in these volumes have on occasions been passed upon persons 
of 15 years and upwards.! 4 ) 

13. THE ALLEGED VAGUENESS, UNCERTAINTY OR OBSOLETENESS OF THE LAW 

This plea was put forward in the Peleus Trialf) and in the Flick, I.G. 
Farben and Krupp Trials, where it was often amalgamated w ith the argument 
that the international law relating to economic offences in occupied territories 
had been rendered obsolete by the coming of “ total war ” which included 
a highly developed economic warfare.! 6 ) 

The United States Military Tribunal which conducted the l.G. Farben 
Trial showed a willingness to admit that changing international custom may 
render a rule of law obsolete and so take away its obligatory nature : “As 
custom is a source of international law, customs and practices may change 
and find such general acceptance in the community of civilised nations as to 
alter the substantive content of certain of its principles ”.! 7 ) “ Technical 
advancement in weapons and tactics used in the actual waging of war ” 
may have rendered obsolete or inapplicable certain rules relating to “ the 
actual conduct of hostilities and what is considered legitimate warfare.”! 8 ) 
Similarly, the Judgment delivered in the Flick Trial stated that certain specified 
technical developments occurring since 1907 “ make plain the necessity ol 
appraising the conduct of defendants with relation to the circumstances and 
conditions of their environment. Guilt, or the extent thereof, may not be 
determined theoretically or abstractly. Reasonable and practical standards 
must be considered.”!*) 

Such considerations, nevertheless, did not serve to acquit Flick of guilt in 
connection with the Rombach plant,! 10 ) an d the Tribunals acting in the I.G. 
Farben Trial and the Krupp Trial, explicitly and tacitly respectively, rejected 
their application to the protection afforded by the Hague Convention to 


(>) See Vol. XIII, pp. 132 and 137. 

(*) See Vol. Ill, pp. 77-8 and 80. 

(’) See Vol. VII, p. 47. 

(*) See Vol. IX, p. 66 and Vol. XI, p. 74. 
( 5 ) See Vol. I, pp. 14-15. 

(«) See Vol. X, p. 64-7. 

O See Vol. X, p. 48. 

(•) See Vol. X. p. 49. 

(*) See Vol. IX, p. 23. 

C») Ibid, p. 23. 
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property rights in occupied territories.! 1 ) The plea based on the alleged 
vagueness of the relevant law was also explicitly rejected by the Tribunal 
acting in the LG. Farben Trials 2 ) and an argument based on its alleged 
obsolete nature was rejected in the Milch Trial.! 3 ) 

Similarly, the Judge Advocate acting in the Peleus Trial said that if this 
were a case which involved the careful consideration of the question whether 
or not the command to fire at helpless survivors struggling in the water was 
lawful in In'ernational Law, the Court might well think it would not be fair 
to hold any of the subordinates accused in this case responsible for what 
they were alledge to have done. In the present case, however, it must have 
been obvious to the most rudimentary intelligence that it was not a lawful 
command.! 4 ) 

14. THE PLEA THAT A SHOT PRISONER OF WAR WAS SHOT WHILE ATTEMPTING 
TO ESCAPE 

(i) The legality of shooting prisoners of war while attempting to escape 
has been recognised.! 5 ) 

The Judge Advocate acting in the Dreierwalde Trial, however, said that 
such shooting would be legal “ if it is reasonable in the circumstances ”,(*) 
while, in the Trial of Erwin Wieczorek and two others by a British Military 
Court at Hamburg, 28th August to 6th November, 1948,( 7 ) the Judge Advocate 
advised the Court that : 

“ Colonel Barratt has drawn your attention to the law . . . which is, 
of course, that there is no justification for killing a prisoner of war, 
except to prevent him escaping. Even then, of course, although the 
volume of Oppenheim, which was referred to, did not, I think, deal 
with this point—even then I must advise you that the English law on 
this matter is that you should only in such circumstances use such a 
degree of violence as is necessary to the circumstances. If a prisoner 
of war were escaping, the guard in charge of such a prisoner would 
only be justified in using firearms lethally if there were no other reason¬ 
able prospect or recapture of reducing into captivity the prisoner 
again. If the prisoner could reasonably be re-apprehended without 
the use of firearms, then such lesser course should be resorted to.” 

(ii) On the other hand, it is not permissible to shoot a prisoner of war on 
recapture on the grounds that he attempted to escape.( 8 ) Among the pro¬ 
visions of the Hague and Geneva Conventions which the Tribunal acting 


0) See Vol. X. pp. 48-9 and 133-4. 

( ! ) See Vol. X. p. 49. 

I 1 ) See Vol. VII, pp. 44 and 64-5. 

<*) Vol. I, p. 15. 

(*) See Vol. I, pp. 86-7, Vol. Ill, p. 22, and Vol. VII, p. 61. Compare Vol. XI, pp. 74-5. 
The Judge Advocate acting in the Dreierwalde Case advised the court that, if the accused 
Amberger “ did see that his prisoners were trying to escape or had reasonable grounds for 
thinking thut they were attempting to escape,” to shoot at them to prevent their escape 
would not be a breach of the laws and customs of war. (See Vol. Ill, pp. 86-7. Italics 
inserted.) 

(•) Vol. 1, p. 86. 

( T ) Not previously referred to in these Reports. 

(•) See Vol. VU. p. 61, and Vol. XII, pp. 101-2. 


in the High Command Trial regarded as being declaratory of customary 
international law, were part of Article 8 of the former, and Article 50 of the 
latter, which provide : 

“ Article 8 : 

**. . . Escaped prisoners who are retaken before being able to rejoin 
their own army, or before leaving the territory occupied by the army 
which captured them, are liable to disciplinary punishment. 

- Prisoners who, after succeeding in escaping, are again taken 
prisoners, are not liable to any punishment on account of their previous 
escape.”! 1 ) 

“ Article 50 : 

“ Escaped prisoners of war who are re-captured before they have 
been able to rejoin their own armed forces or to leave the territory 
occupied by the armed forces which captured them shall be liable only to 
disciplinary punishment. 

“ Prisoners who, after succeeding in rejoining their armed forces or 
in leaving the territory occupied by the armed forces which captured 
them, are again taken prisoner shall not be liable to any punishment 
for their previous escape.”! 2 ) 

(iii) Nor is it permissible to shoot prisoners of war to prevent their 
attempting to escape, even though their intentions to make the attempt is 
known.( s ) 

(iv) Finally, a prisoner of war may not legally be shot if attempting to 
escape to save his life.! 4 ) 

15. PLEAS IN MITIGATION OF SENTENCE 

As has already been seen, the courts have recognised that some pleas, 
while they do not exculpate an accused, are worthy of consideration as 
reasons for mitigating the sentence to be passed ; such pleas include that 
of superior orders. 

It should be added that on many occasions defence counsel have availed 
themselves of a right to enter a special plea in mitigation of sentence, based 
upon facts of a varied nature including the age, experience and family 
responsibilities of the accused ; such pleas were made, between the announce¬ 
ment of findings and pronouncement of sentence, in, for instance, the Belsen 
Trial .( 5 ) 

Furthermore the judgments delivered in war crime trials have themselves 
often pointed out that, while an accused is guilty of an offence charged, 
there exist factual circumstances which the court will consider as mitigating 
the severity of the sentence which ought to be imposed ; such statements 
have been made for instance by French, United States, and Netherlands 


( l ) This Article was held to have been infringed in the trial of Flesch by the Norwegian 
courts. See Vol. VI, p. 114. 

(*) See Vol. XII, pp. 90 and 91. 

(>) See Vol. VII, p. 61. 

(♦) See Vol. VII, p. 61. 

(*) See Vol. II, pp. 122-5. Compare Vol. I, pp. 87 and 102 and Vol. XI, p. 74. 
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courts in trials of war criminals.! 1 ) As was stressed in the judgment delivered 
in the Hostages Trial , however, “ it must be observed that mitigation of 
punishment does not in any sense of the word reduce the degree of the crime. 
It is more a matter of grace than of defence. In other words, the punishment 
assessed is not a proper criterion to be considered in evaluating the findings 
of the Court with reference to the degree of magnitude of the crime.”( 2 ) 
The circumstances which have been thus regarded as being extenuating 
have been varied in nature ; of more legal interest than most perhaps is 
the circumstance that an illegal order was not carried out, which the Tribunal 
in the Hostages Trial regarded as being worthy of consideration in deciding 
upon the punishment of a commander who issued such an order.! 3 ) 


(') Sec Vol. VIU, pp. 16, 74-5 and 92 ; Vol. IX, pp. 29-30 and 66; Vol. XI, p. 4 ; Vol. 
XII. pp. 94 and 121-2 and p. 93, note 1 ; Vol. XIII, pp. 121, 132 and .37 ; and Vol XIV, 


pp. 141 and 143. 

(’) Vol. VIII, p. 74. 

(*) See Vol. VIII, p. 90. 


THE PROCEDURE OF THE 
COURTS 

This present section does not purport to be a complete summary of all 
provisions and decisions on questions of procedure which have been set out 
in the previous volumes of this series. The purpose of this final Volume is 
primarily to provide a summary of the rules of international law which have 
been illustrated in the Reports and, on the matter of the procedure to be 
followed in trials for offences against the international criminal law, 
customary international law makes no provisions except for requiring that 
an accused shall be accorded a fair trial. The judgment delivered in the 
Justice Trial , for instance, pointed out that it was essential to recognise that : 
“ The jurisdictional enactments of the Control Council, the form of the 
indictment, and the judicial procedure prescribed for this Tribunal are not 
governed by the familiar rules of American criminal law and procedure. 
This Tribunal, although composed of American judges schooled in the system 
and rules of common law, is sitting by virtue of international authority and 
can carry with it only the broad principles of justice and fair play which underlie 
all civilised concepts of law and procedure."(f) 

Some indication of what Allied Courts have regarded as the characteristics 
of a fair trial, when deciding that such a trial had been denied to Allied 
victims by enemy accused, has already been given.( 2 ) What can usefully 
be attempted now is to show what steps have been taken to ensure that the 
same courts shall accord those rights to enemy accused.( 3 ) 


0) Vol. VI, p. 49 (Italics inserted). Compare the passage from the Judgment delivered 
in the High Command ' ial quoted on p. 167. 

(*) See pp. 161-166. 

(•) For provisions regarding the composition and procedure of courts, including those 
provisions about to be examined, see Vol. I. pp. 13 and 106-10 (British courts) : Vol. III. 
pp. 85-92 (Norwegian courts), pp. 38-40, 4o-50, 53, 94 and 96-100 (French Courts) and 
57, 107-113 and 116-120 (United States Courts) ; Vol. IV, pp. 126-30 (Canadian Courts) : 
Vol. V, pp. 98-101 (Australian Courts) : Vol. VII, pp. 91-7 (Polish Courts) ; Vol. XI. 
pp. 103-10 (Netherlands Courts) ; and Vol. XIV, pp. 159-160 (Chinese Courts). See also 
Vol. IX, pp. 31-2 (United States Courts). 

No particular treatment will be given in this Volume to the presumption of innocence 
and the rule that conviction is dependent upon proof of the crime charged beyond a reason¬ 
able doubt, but these basic elements of a fair trial have also been frequently stressed by 
Judge Advocates or war crime courts. (Sec for instance Vol. IX, p. 16 and Vol. X, pp. 
109—10). 

While the general right to a fair trial is less easy to provide for than certain constituent 
parts of that right, such as the right to the aid of counsel, it is nevertheless provided by 
certain of the United States enactments that Militarv Commissions shall conduct their 
proceedings as may be deemed necessary for a full and fair trial. (See Vol. Ill, pp. 108-9). 

War Crime trials have sometimes been held before mixed inter-allied courts. The 
British Royal Warrant and the analogous Canadian and Australian laws male provision 
lor such trials (Vol. I, p. 106, Vol. IV, p. 126 and Vol. V, p. 98), and Art. II of Ordinance 
No. 7 of the United States Zone of Germany envisages trials by courts appointed jointly 
by the Military Governor of that Zone and by one or more other zone commanders of 
the member nations of the Allied Control Authority. (Vol. Ill, p. 117). The British 
provision has been applied (see for instance, Vol. I, p. 1 and Vol. V. p. 41), but no use 
has been made of the United States provision. It may be added that, as far as the writer's 
knowledge goes, no court trying offences against international criminal law connected 
with the Second World War has been composed either wholly or partly of members from 
states which were neutral in that war. 
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The rules relating to evidence and procedure which are applied in trials by 
courts of the various countries, and by the International Military Tribunals 
in Nuremberg and Tokyo, when viewed as a whole, are seen to represent an 
attempt to secure to the accused his right to a fair trial while ensuring that 
the guilty shall not escape punishment because of legal technicalities. Certain 
typical examples are examined in the following paragraphs. The survey 
of information illustrating the protection of certain selected and more 
important rights (see headings 1-5) makes it clear than an attempt has in 
fact been made to secure to an alleged war criminal his rights to a fair trial. 
The later part of the section, however, makes it clear that the aim has also 
been to ensure that the courts are not so bound by technical rules that the 
guilty shall benefit from the exceptional circumstances under which war 
crime trials are necessarily held, and so escape just punishment. 

It will have been noted that a marked general similarity exists between 
the rules laid down in the Charters of the International Military Tribunals 
and in the various municipal enactments governing all the matters discussed 
in this section on the rights of the accused. These procedural rules, as 
much as those quoted elsewhere which lay down provisions of substantive 
law, represent a further contribution to the development of an international 
penal law. They will prove of value in the sphere of the codification of 
international law and will serve as a convenient basis for further develop¬ 
ments in this sphere. 

1. RIGHT OF ACCUSED TO KNOW THE SUBSTANCE OF THE CHARGE 

Paragraph (a) of Article 16 of the Charter of the Nuremberg International 
Military Tribunal, which falls under the heading : IV. Fair Trial for 
Defendants , provides that : 

“ The Indictment shall include full particulars specifying in detail 
the charges against the Defendants. A copy of the Indictment and 
of all the documents lodged with the Indictment, translated into a 
language which he understands, shall be furnished to the Defendant 
at a reasonable time before the Trial.” 

Similarly, Article 9 (a) of Section III— Fair Trial for Accused— of the 
Charter of the Tokyo International Military Tribunal runs as follows : 

“ (a) Indictment. The indictment shall consist of a plain, concise, 
and adequate statement of each offence charged. Each accused shall 
be furnished, in adequate time for defence, a copy of the indictment, 
including any amendment, and of this Charter, in a language under¬ 
stood by the accused.” 

The Pacific September and December Regulations and the China Regula¬ 
tions for trials by United States Military Commissions all provide that : 
“ The accused shall be entitled : (a) To have in advance of trial a copy of the 
charges and specifications, so worded as clearly to apprise the accused of 
each offence charged.” 

A similar provision is made in Article IV (a) of Ordinance No. 7 of the 
Military Government of the United States Zone of Germany, under which 
the Nuiemberg Subsequent Proceedings were held, and in Article V of 
Ordinance No. 2 under which Military Government Courts were established. 
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The equivalent provision governing trials by British Military Courts is 
Rule of Procedure 15, which states that : ” 15 (A). The accused, before 
he is arraigned, shall be informed by an officer of every charge on which 
he is to be tned . . . the interval between his being so informed and his 
arraignment should not be less than twenty-four hours. 

“(B). The officer, at the time of so informing the accused, shall give the 
accused a copy of the charge-sheet, and where the accused is a soldier 
diould, if necessary, explain the charge-sheet and charges to him. and should 
also, il he is illiterate, read the charges to him." 

Article 179 of the French Code de Justice Militaire provides that an 
alleged war criminal ordered to appear before a Militarv Tribunal established 
in a territorial district in a state of war must. 24 hours at least before the 
meeting thereof, receive notification of the summons containin'.; the order of 
convocation of the Court as well as the indication of the crime or delict 
alleged, the text of the law applicable and the names of the witnesses which 
the prosecution proposed to produce. 

Under the laws relating to trials in the Netherlands, the indictment must 
be made known to an accused at least ten days before trial. 

2. RIGHT OF ACCUSED TO BE PRESENT At 1 RIAL ANL) TO GIVE EVIDENCE 

Article 16 (e) of the Charter of the Nuremberg International Military 
Tribunal provides that : 

" A Defendant shall have the right through himself or through his 
Counsel to present evidence at the Trial in support of his defence, and 
to cross-examine any witness called by the Prosecution." 

Article 9 (d) of the Charter of the International Military Tribunal for the 
Far East runs as follows : 

" d. Evidence for Defence. An accused shall have the right, through 
himself or through his counsel (but not through both), to conduct his 
defence, including the right to examine any witness, subject to such 
reasonable restrictions as the Tribunal may determine.” 

Rule of Procedure 40 makes the following prov ision applicable to trials by 
British Military Courts : 

” 40. (A). At the close of the evidence for the prosecution the 
accused shall be told by the court that he may. if he wishes, give evidence 
as a witness, but that if he gives evidence he will subject himself to cross- 
examination.” 

The practice is for the Judge Advocate or, if there is none, the President 
of the Court, to tell the accused that he has three alternatives : to give 
ev idenee on oath, to make a statement not on oath or to remain silent, and 
to explain to him his position along the lines set out in the following footnote 
to Rule of Procedure 40 (A): ” The Judge Advocate or. if there is none, the 
president must explain in simple language to the accused, especially if he ,s 
not represented by counsel or defending officer, that he need not give evidence 
on oath unless he wishes to do so. He must also be told that if he gives 
sworp evidence he is liable to be cross-examined by the prosecutor and 
questioned by the court and judge advocate. He should also be informed 
that evidence upon oath will naturally carry more weight with the court 
than a mere statement not upon oath.” 


ItslTS) 
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The right of an accused to appear at his own trial and to give evidence if 
he pleases is also safeguarded, either explicitly or implicitly, by the regula¬ 
tions governing trials by United States Military Commissions, Military 
Government Courts and Military Tribunals. The right is explicitly provided 
also by. inter alia, the relevant Polish laws. 


3. RIGHT OF ACCUSED TO HAVE AID OF COUNSEL 

Article 16 (d) of the Charter of the International Military Tribunal prov ides 
that : 

“ (d) A Defendant shall have the right to conduct his own defence 
before the Tribunal or to have the assistance of Counsel." 

Article 9 (c) of the Charter of the International Military Tribunal for the 
Far East seems to go even further, in view of its final sentence : 

“ (c) Counsel For Accused. Each accused shall have the right to be 
represented by counsel of hi> own selection, subject to the disapproval 
of such counsel at any time by the Tribunal. The accused shall file 
with the General Secretary of the Tribunal the name of his counsel. 
If an accused is not represented by counsel and in open court requests 
the appointment of counsel, the Tribunal shall designate counsel for 
him. In the absence of such request the Tribunal may appoint counsel 
for an accused if in its judgment such appointment is necessary to 
provide for a fair tri *1." 

Regulation 7 of the Royal Warrant prov ides that Counsel may appear on 
behalf of the Prosecutor and accused in like manner as if the Military Court 
were a General Court Martial. The appropriate provisions of the Rules 
of Procedure. 1926, apply accordingly. In practice accused persons tried 
as war criminals are defended either by advocates of their own nationality 
or by British serving officers appointed by the Convening Officer, who may 
or may not be lawyers. Similar provisions are made by the relevant Canadian 
and Australian laws. 

The relevant United States provisions assure a similar right to the accused. 
The following provision is contained in Article 5’o of the Pacific December 
Regulations : 

The accused shall be entitled : ... To be represented, prior to and 
during trial, by counsel appointed by the convening authority or counsel 
of his own choice, or to conduct his own defence. 

" To testify in his own behalf and have his counsel present relevant 
ev idence at the trial in support of his defence, and cross-examine each 
adverse witness who personally appeared before the commission."! 1 ) 

The corresponding wording in the China Regulations (Article 14 (b)). 
contains a mandatory element : 

" The accused shall be entitled : ... To be represented prior to and 
during trial by counsel of his ow n choice, or to conduct his own defence. 
If the accused fails to designate his counsel, the commission shall appoint 
competent counsel to represent or advise the accused.” (Italics inserted). 
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Similarly, Article IV (c) of Ordinance No. 7 of the United Stales Zone of 
Germany provides that a Military Tribunal set up thereunder “. . . shall 
appoint qualified counsel to represent a defendant who is not represented bv 
counsel of his own selection ”, and the Polish Decree of 31st October. 1946. 
on the establishment of a Supreme National Tribunal lays down in its 
Article 12(1) that : " At the trial, the defendant must appear with counsel. 
It he does not appoint one, the President of the Supreme National Tribunal 
is to appoint a counsel ex officio from among the advocates residing in 
Poland.”(') In trials before French Military Tribunals, if the accused has 
not chosen a defending Counsel such Counsel will be appointed lor him. 
Again, under Articles 99-101 and 107 of the Norwegian General Law No. 5 
of 1st July. 1887, on Criminal Procedure, which is applied in war crime trials 
before Norwegian Courts, the Court officially appoints a Counsel at the 
State's expense to defend an alleged war criminal ; this Counsel is usually that 
already chosen or engaged by the accused. Provision for choice or appoint¬ 
ment of Counsel for the Defence is also made in the Netherlands laws.(-) 

4. I HE RIGHT OF THE ACCUSED TO HAVE TUI PRtH EEDINGS WADE INTEI IIGIBI I 

TO HIM BY INTERPRETATION 

Most persons accused of war crimes do not speak the same language as 
the members of the court, or of most of the witnesses (particularly those 
called by the Prosecution). Consequently the question of making the pro¬ 
ceedings intelligible to the accused usually arises. 

Article 16 (c) of the Charter of the International Military Tribunals slates 
that : “ A preliminary examination of a Defendant and his Trial shall be 
conducted in, or translated into, a language which the Defendant under¬ 
stands ", 

Article 9 (b) of the Charter of the International Military Tribunal for the 
Far East provides as follows : 

“ b. Language. The trial and related proceedings shall be conducted 
in English and in the language of the accused. Translations of docu¬ 
ments and other papers shall be provided as needed and requested ". 

In Article 9, the United States European Directive lays down that : 

“ The accused shall have the right to have the proceedings of the 
commission interpreted into his own language if he so desires." 

The Pacific September Regulations in Article 14 (d) provide that the 
accused shall be entitled : 

“ To have the charges and specifications, the proceedings and any 
documentary evidence translated when he is unable otherwise to under¬ 
stand them ”, 

The China and Pacific December Regulations contain the same rule, 
except that the latter makes reference to “ the substance of the charges 
and specifications ” instead of “ the charges and specification ", while similar 
provisions are made by Articles TV (a) and (b) of Ordinance No. 7. 


t 1 ) See for instance. Vol. VII, p. 17 and Vol. XIII. p. 102. 

( a ) Regarding the right to counsel, see also Vol. VI, p. 118 and Vol. IX, p. 16 


0) See Vol. I. p. 72 for an application of this provision 
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An examination of the records of war crime trials indicates that this 
right of the accused has been well preserved.(') 

5. RULES REGARDING APPEAL AND CONFIRMATION 

An accused may be further preserved from any kind of summary treatment 
by provisions relating to appeal or confirmation. 

While Article 26 of the Charter of the International Military Tribunal 
states that : “ The judgment of the Tribunal as to the guilt or the innocence 
of any Defendant shall give the reasons on which it is based, and shall be 
final and not subject to review ”, Article 29 provides for possible intervention 
by a higher agency in the determination of sentence : “ In case of guilt, 
sentences shall he carried out in accordance with the orders of the Control 
Council for Germany, which may at any time reduce or otherwise alter the 
sentences, but may not increase the severity thereof. . . .” 

While the question of appeal is not specifically mentioned in the Article, 
various of those sentenced at Nuremberg did in fact appeal to the Control 
Council for Germany, though without success. 

Similarly Article 17 of the Charter of the International Military Tribunal 
for the Far East contains the following passage : 

"Judgment and Review. The judgment will be announced in open 
court and will give the reasons on which it is based. The record of 
the trial will be transmitted directly to the Supreme Commander for 
the Allied Powers for his action. Sentence will be carried out in 
accordance with the order of the Supreme Commander for the Allied 
Powers, who may at any time reduce or otherwise alter the sentence, 
except to increase its severity.” 

No right of appeal in the ordinary sense of that word exists against the f 

decision of a British Military Court. The accused may, however, within 
4<J hours of the termination of proceeding in Court, give notice of his in¬ 
tention to submit a petition to the Confirming Officer against the finding or 
the sentence or both, and the petition must be submitted within 14 days. 

If it is against the finding it must be referred by the Confirming Officer to 
the Judge Advocate General or to his deputy ,( 2 ) 

(*) See for instance Vol. II. p. 145. Vol. III. pp. 74-75 and Vol. XII. p. 5. Some indication 
of the limits beyond which the courts would not be prepared to go in this matter is provided, 
however, by the Trial of Oberleutnant Gerhard Grumpelt by a British Military Court 
held at Hamburg. Germany, on 12th and 13th February, 1946, but the interests of the 
accused in this case were fully safeguarded by the fact that two. and later, during the 
evidence for the defence, a further three, officers and soldiers were detailed to act as inter¬ 
preters. (See Vol. I. pp. 65-66). 

The Judgment of the International Military Tribunal for the Far East contains the 
following passage (on p. 17 of the official transcript thereof) : 

" In addition, the need to have every work spoken in Court translated from English 
into Japanese, or vice versa, has at least doubled the length of the proceedings. Trans¬ 
lations cannot be made from the one language into the other with the speed and certainty 
which can be attained in translating one Western speech into another. Literal trans¬ 
lation from Japanese into English or the reverse is often impossible. To a large extent 
nothing but a paraphrase can be achieved, and experts in both langugagcs will often 
differ as to the correct paraphrase. In the result the interpreters in Court often had 
difficulty as to the rendering they should announce, and the Tribunal was compelled 
to set up a Language Arbitration Board to settle matters of disputed interpretation.” 

( : ) Regulation 10 of the Royal Warrant. 


Confirmation by higher military authority is in any case necessary. The 
finding and any sentence which the Court had jurisdiction to pass, if con¬ 
firmed. are valid, notwithstanding any deviation from the Regulations or 
the Rules of Procedure or any defect or objection, technical or other. An 
exception exists only in the case where “ it appears that a substantial mis¬ 
carriage of justice has actually occurred. "( l ) Provision for review by higher 
military authority is also made in the Australian War Crimes Law and in 
the Canadian War Crimes Regulations. 

Similarly, the sentence of a United States Military Commission must not 
be carried into execution until it has been approved by the appointing 
authority. Death sentences must, in addition, be confirmed also by the 
Theatre Commander. The approving and confirming authorities have 
before them, in acting, a review and recommendation by the appropriate 
Judge Advocate. Thus, while no “appeal ” as that term is used injudicial 
proceedings is provided for. every record of trial is scrutinised as to the 
facts and points of law, and the Commanding General has trained legal 
advice as to the right course to take.(-) 

A person convicted by a United States Military Government Court has 
the right to petition for review of the finding or sentence. The petition 
must be filed with the Court within 10 days of conviction. 

No sentence of a Military Government Court shall be carried into execution 
until the case record has been examined by an Army Military District Judge 
Advocate and the sentence approved by the officer appointing the Court 
or by the Officer Commanding for the time being. No sentence of death 
shall be carried into execution until confirmed by higher authority. 

The review ing authority may. upon review, inter alia , 

(a) confirm or set aside any finding. 

(/>) substitute the finding of guilty by an amended charge, 

(t ) confirm, suspend, reduce, commute or modify any sentence or 
order, or 

(d) increase any sentence, where a petition for review which is con¬ 
sidered frivolous has been filed and the evidence in the case warrants 
such increase. 

The reviewing authority may at any time remit or suspend any sentence 
or part thereof. 

The proceedings shall not be invalidated nor any findings or sentences 
disapproved for any error or omission, technical or otherwise, occurring at 
any such proceedings, unless in the opinion of the reviewing authority it 
appears that the error or omission has resulted in injustice to the 
accused. 

Provision is made in Article XVII of Ordinance No. 7 for the review by 
higher military authority of sentences passed by United States Military 
Tribunals. Sentences may thereby be altered or reduced but not increased in 
severity. 

(') Regulation 11 of the Royal Warrant. 

( J ) Regarding the degree of control exercised by the Supreme Court of the United Stales 
over United States Military Commissions, see Vol. 111. pp. 112-13 and Vol. IV. pp 38 
and 48. Contrast the position of the United States Military Tribunals in the l mted 
States Zone of Germany as examined in Vol. VII. pp. 47-48 and 66. 
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A war criminal sentenced hy a Norwegian Lagmannsrett has the right to 
appeal to the Supreme Court of Norway on points of Law or on the question 
of the severity of the sentence, but not on the facts. There is also the 
possibility of a retrial,! 1 ) or of reprieve or pardon. 

French Law makes provisions regarding appeals from French Military 
Tribunal* of which persons condemned by the Permanent Military Tribunals 
can avail themselves. 

In time of war. according to the provisions of a Decree of 3rd November, 
1939, Permanent Military Appeal Tribunals are to be set up, their number, 
seat and jurisdiction being fixed by decree. They are to deal only with cases 
involving persons convicted by Military Tribunals. Article 135 of the 
Code tie Justice Miliiaire states that such persons shall have twenty-four hours 
during which they may appeal to such a court. This period begins to run 
at the end of the day on which judgment of the Military Tribunal is read. 

fhis appeal to a Permanent Military Appeal Tribunal is the only one 
possible in war time against a decision of a Permanent Military Tribunal. 
The former, in accordance with Article 133 of the Code de Justice Miliiaire, 
is not concerned w ith reviewing the whole trial conducted by the inferior 
tribunal, but only with finding whether the judgment delivered thereby 
constituted a correct application of the law.( 3 ) 

Article 134 states that : “ Military Appeal Tribunals can annul decisions 
only in the following cases : 

(1) when the Military Tribunal has not been composed in accordance 
with the provisions of the Code, 

(2) when the rules of competence have been violated. 

(3) when the penalty laid down by the law has not been applied to the 
acts declared to be proved by the Military Tribunal or when a penalty 
has been pronounced which goes beyond the cases stated by the law. 

(4) when there has been a violation or omission of the formalities 
laid down by law as a condition of validity, and 

(5) when the Military Tribunal has omitted to decide upon a request 
of the accused, or an application of the Public Prosecutor, which aims 
at making use of a power or a right accorded by the law.” 

According to the provisions of the Decree of 3rd November, 1939 : 

" In all cases where a Military Appeal Tribunal has been established, 
persons sentenced by Military Tribunals cannot appeal to the Court of 
Appeal ( four de Cassation) against the decisions of Military Tribunals 
and of Military Appeal Tribunals.” 

In peace-time,! 3 ) in accordance with Article 100 of the Code de Justice 
Miliiaire, judgments delivered by Military Tribunals can only be challenged 
by way of an appeal to the Court of Appeal, for the reasons and under the 
conditions set out by Article 407 el seq., of the Code d'Instruction Criminelle. 
A convicted person has three whole days, after that on which his sentence has 
been notified to him, in which to inform the Clerk of the Court of his desire 
to appeal. 

<0 As for instance in the Lalzu Trial : Vol. XIV, pp. 49 85 ; cf. VolTv^p. 92. 

I ) The Permanent Military Appeal Tribunal does not, therefore, enquire into mere 
questions of fact. 

I*f June 0 1946 ° f ^ CnJ ° f Waf ,ime is ’ for l H,r P oses of French War Crimes ljw. 


THE PROCEDURE OF THE COURTS 


197 


Provision is made for a right of appeal also in Article 16 of the Yugoslav 
War Crimes Law of 25th August. 1945, and Article 15 of the Polish Law of 
31st October, 1946, establishing the Supreme National Tribunal, provides 
for an appeal for mercy to the President of the National Council. Provision 
for review by higher authority is made by the second of these provisions and 
by Article XXXII of the Chinese War Crimes Law of 24th October. I94t>. 
The relevant Netherlands laws provide for either appeal or review by higher 
authorities, and for the possibility of a pardon. 

6. STRESS PLACED ON EXPEDITIOUS PROCEDURE 

The care shown in ensuring to the accused his essential rights during trial 
is balanced by an attempt at ensuring that there shall be no unnecessary 
delays arising out of purely technical disputes. Some relevant provisions 
and judicial utterances have been quoted in Volume IV, pp. 81-83. 


7. RULES OF EVIDENCE 


The clearest examples of the attempt to avoid miscarriage of justice through 
unnecessary legal technicalities are provided by the rules of evidence applied 
in war crime trials, to which attention is now briefly to be turned. 


In general the rules of evidence applied in War Crime trials are less technical 
than those governing the proceedings of courts conducting trials in accordance 
with the ordinary criminal laws of states.(') 

A study of the various provisions relating to the admissibility of evidence 
indicates that most of the courts which have actually been entrusted with the 
trial of criminals under international law have in effect been empowered 
to admit all evidence which appeared to the Court to have probative value,! 3 ) 
while a study of the application of these rules shows that the practice of 
the courts has been to interpret them widely, so as to render admissible a 
considerable range of evidence and to allow the court concerned then to 
decide what weight to place on each item .(*) 

Thus the Tribunal which conducted the Hostages Trial, in commenting 
upon Article VII of Ordinance No. 7, which enables the United States 
Military Tribunals to admit any evidence which they deem to have probative 
value, said that it was ” of the opinion that this rule applies to the competency 
of evidence only and does not have the effect of giving weight and credibility 
to such evidence as a matter of law. It is still within the province of the 


This is not to say that anv unfairness is done to the accused : the aim has been to 
ensure that no guilty person will escape punishment by exploiting technical rules. The 
circumstances in which war crime trials are often held make it necessary to dispense with 
certain such rules. For instance many eye witnesses whose evidence was needed in trials 
in Europe had in the meantime returned to their homes overseas and been demobilized. 
To transport them to the scene of trial would not have been practicable, and it was for that 
reason that affidavit evidence was permitted and so widely used. In the Be hen Triul. the 
Prosecutor pointed out that although the trial was held under British law, the Regulations 
had made certain alterations in the laws of evidence for the obvious reason that otherwise 
many people would be bound to escape justice because of movements of witnesses. A 
number of affidavits had been taken from ex-prisoners from Belsen. but many ol the 
deponents had since disappeared. Therefore the Prosecution would call all the witnesses 
available and would then put the affidavits before the Court and ask for the evidence 

contained therein to be accepted. (Vol. II, pp. 131-2). . 

(-) See Vol. I, pp. 46. 84-5 and 107-8 : Vol. II. pp. 130-1 ; Vol. Ill, pp. 62-3, 109-11. 
117 and 118 : (especially! Vol. IV, pp. 78-81 and pp. 127-8 ; Vol. V. pp. 92-100 : and Vol. 


( J ) P See Vol. II, pp. 131-8 and 142-3 ; Vol. Ill, pp. 73^1 : Vol. IV. pp. 3. 23. 55. 57-8 
and 60-2 ; (especially) Vol. IV, pp. 78-81 ; Vol. V, pp. 58 9; Vol. XI. pp. 9, 11-12, 51-2 
and 84-5 : and the references in footnote 2 to p. 198. 
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Tribunal to tost it by the usual rules of law governing the evaluation of 
evidence. Any other interpretation would seriously affect the right of the 
defendants to a fair and impartial trial.”(') 

Much reliance as evidence has been placed during war crime trials on 
affidavits, that is to say signed statements by a witness made before trial. 
Defence counsel have more than once protested against such evidence, 
mainly on the ground that, unlike a witness in the box. affidavits cannot 
be cross-examined, but there can be no doubt as to their admissibility under 
the laws governing at least most of the courts which have conducted trials 
of offences against the international criminal law.( 2 ) 

During the trial of Erich Killinger and four others by a British Military 
Court. Wuppertal. 26th November 3rd December. 1945, before the tendering 
of the affidavit evidence for the Prosecution, the Defence applied for one 
deponent to be produced in person. The Defence had been given to under¬ 
stand that the British Officer in question would be available for questioning. 
The Court decided, after hearing argument, that the deponent could not be 
produced “ without undue delay " (in the wording of Regulation 8 (i) (a)), 
and the President of the Court added that “ we realise that his affidavit 
business does not carry the weight of the man himself here, as evidence, 
and w hen it is read we will hear w hat objections you have got to anything 
that the affidavit says, and we will give that, as a court, due weight The 
President's words may fairly be taken as a reference to the fact that if evidence 
is given by means of an affidavit the person providing the evidence is not 
present in Court to be examined, cross-examined and re-examined.I 11 ) 
Nevertheless, in his summing up. the Judge Advocate in the trial of Karl 
l‘i Not. Mil. p. 37. 

( i For example-, of and discussion of the admission of such documentary evidence, sec 
Vol. I. pp. 14. 42. 82-3, 85 and 96 ; Vol. II. pp. 119, 132-3 and 134-5 : Vol. III. pp. 35. 
34. 70 I and SR : Vol. IV, pp 23 and 79-81 ; Vol. V, pp. 47-9 : Vol. VIII. pp. 15. 36-7 
and 38 : Vol. IX. p. 6. V ol. XI, pp. 60 64. Regarding the admission of pre-trial statements 
b> one accused against another, see. for instance, Vol. II, pp. 134-5 and Vol. III. p. 63. 
Regarding the admission of pre-trial statements of an accused concerning himself, see 
Vol II. pp. 135-8 : Vol. III. pp. 712 and Vol. XI. pp. 52. 78 and 83. 

•*> See Vol. III. p. 71. 

the Judge Advocate acling in the Trial of Oscar Hans by a British Military Court ai 
Hamburg, 18th 25th August. 1948, advised the Court as follows : 

Another matter ol general warning that I must draw your attention to relates to the 
documentary evidence which has been given. It is, as I think you may have heard 
me say earlier in these proceedings, a rule of English law that the Court must have the 
best evidence, and of course the best evidence of a person who is alleged to have seen 
something is the spoken testimony of that person given in court. You have in many 
cases here not got that particular person before you. but only some document, either 
an allidavit made by him or some other document, and we will deal with them all as 
we go through them, which has come into existence at some time outside the confines 
ol ibis Court, and which, ol course, nobody has had any opportunity in this Court of 
testing. Documents ol that kind are subject to the criticism that the defence have 
been denied the opportunity of cross-examining about them, of investigating them further, 
ol knowing anything ol the circumstances in which they were taken, of being in any 
other way able to probe their reliability, and. therefore. I should tell you this, that in the 
ordinary procedure ol the English Courts, many of these documents would not be 
admissible as evidence at all for that particular reason, and no doubt you know from 
your experience of administering Military Law in Courts Martial, such documents 
would not be admissible. By special regulations made for the conduct of these Courts 
here lor the trial of war criminals, an exception to the main rule of evidence has been 
made, and these documents are made admissible, but it is my duty to warn you that that 
is an exception, and that you must not necessarily accept them at their face value. You 
must have regard to each particular document and consider what weight you ought 
to attach to it. If you think, in spite of that warning that the contents of the documents 
are true, then you are entitled to treat them as well as any other evidence, if you feel 
doubts about them, that may reduce the value which you give to them.” 
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Adam Ciolkel and thirteen others, by a British Military Court. Wuppertal, 
Germany. 15th—21st May, 1946, stressed that: "There is no rule that 
evidence given in the witness box must be given more weight than evidence, 
statements, taken on oath outside the court. As 1 said earlier, take into 
account all the circumstances . . 

Further examples of the more elastic rules of evidence permissible before 
courts trying war criminals are found in the greater frequency with which 
"hearsay” evidence is admitted, when compared with proceedings before 
most courts dealing w ith offences purely under national law. For instance, 
in English Civil Courts, subject to exceptions, a statement, whether oral or 
written, made by a person who is not called as a witness is not admissible 
to prove the truth of any matter contained in that statement (sec Harris and 
Wilshere's Criminal Law , Seventeenth Edition, p. 482). Such evidence is 
rendered permissible by Regulation 8 ji) of the Royal Warrant provided it 
satisfied the conditions laid down therein.O 

(') See Vol. V, pp. 47-9. 

( 2 ) See, as examples of ihe admitting of hearsay evidence. Vol. I. p. 85. Vol. II. p. 138. 
Vol. IV. p. 23. Vol. IX, p. 6. 

As an indication of the precise limits of the legal rights of an alleged war criminal it 
should also be menlioned that such persons are not entitled to the rights laid down to 
protect prisoners of war in Arts. 60-66 of the Geneva Prisoners of War Convention: see 
pp. 99-100. 

t or material on certain other matters of procedure and evidence, reference may be 
made to the following pages . Vol. II. p. 107, Vol. IV. p. 44. Vol. VI. pp. 49 50and Vol. XL 
pp. 9. 10 11 and 24 (Charges against an accused are. under the British and United Slates 
War Crimes legislation, not required to be drafted with the same precision and formality 
as a charge under common law) : Vol. 11. pp. 146-7 and Vol. X. pp. 158-9 (procedure 
followed upon an accused falling ill) : Vol. II. p. 70 and Vol. IV. pp. 7-S and 1114 (possi¬ 
bility of defence pleas that charge staled no offence) : Vol. II, PP- 145-6 (presence of 
witnesses in the court room after giving evidence) ; Vol. III. pp. 72 3 and Vol. XL P 8 
(procedure followed when accused produced no evidence other than his own testimony t : 
Vol. VII, p. 95 and Vol. XI, pp. 81-2 (procedure followed upon a plea of guilty ) ; Vol il. 
pp. 5-7 and 143-5, Vol. III. pp. 38 and 66. and Vol. XL p. II (severing of charges and 
severing of trials) : Vol. X, pp. 67-8 (rules concerning judicial notice) : Vol. X, p. 76. 
note I (the taking of evidence on commission) : and Vol. II. pp 147-8 (recording of a 
special finding). 

The material here referred to often illustrates further the polic> of leaving wide dis¬ 
cretionary powers in the hands of the Courts, as does also for instance the rule general!) 
followed as regards the pleas of superior orders and of alleged legality or compulsion 
under municipal law. This provision of a wide discretion to the courts is an aspect ol 
the attempt to exclude from war crime trial proceedings such unneccssan technicalities 
as might lead to a miscarriage of justice in favour of the accused : this tendency has been 
demonstrated also in certain provisions that a trial cannot be invalidated alter its completion 
nierelv because of technical faults of procedure which caused no injustice to the accused. 
(See Vol. I, p. 109-10. Vol. III. p. 120. Vol. IV. p. 130 and Vol. V, p. 101). 

It need hardly be added that the courts have often worked upon circumstantial evidence 
as well as upon direct evidence : this has been of particular interest in connection with 
questions turning upon an accused's knowledge of certain activities or ol the criminality 
of certain activities or organisations : see for instance Vol. VI. pp. 88 9, Vol. XI, p. 4 : and 
pp. 151 3 of the present volume, concerning know ledge of Ihe criminality ol the aims or 
activities of certain organisations. Judge Musmanno's judgment in Ihe Milch Trial includes 
the statement that : “ Although Milch has here repudiated belief in the master race theory, 
yet we know that he went through a formal procedure to establish Ihe absence of Jewish 
blood in his veins. This procedure even took the embarrasing lum of statements concerning 
his parentage. In doing this. Milch could not help hut know that the Jews were being 
persecuted bv the political party to which he voluntarily belonged." (Italics (nsertedi. 
One relevant'passage chosen from among several made in the judgment in the Pah! Trial 
is the following : The Tribunal concludes that the knowledge of the defendant concerning 
the erection and maintenance of the gas chambers and crematoria in the various concen¬ 
tration camps pul him upon actual notice ol the intended use of these installations. Owing 
to the high position he held in the H I HA, we are forced to conclude that defendant Eiren- 
schmalz had actual knowledge of " Action Reinhardt,” and Ihe " Final Solution of the 
Jewish Problem " and that he knew that numberless thousands of unfortunate Jews and 
nationals of occupied territories were exterminated in the gas chambers and crematoria 
erected and maintained under the supervision of his office and other offices of the WVHA." 
(Italics inserted). 
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PUNISHMENT OF CRIMINALS 

<i> International law lays down that a war criminal may be punished with 
death whatever crime he may have committed. Some use has been made 
of the latitude allowed in this matter insofar as certain offences other 
than killing have, on occasions, been punished with death, for instance cases 
of torture and or rape punished by the Norwegian and Australian courts. 
Illustrative Norwegian trials have been reported upon in these volumes.(') 
Among the Australian trials mention should be made of the trial of Tsugiji 
Matsumoto and others at Rabaul, 6th April. 1946, when three accused were 
sentenced to death for torturing a civilian inhabitant of occupied territory, 
and the trial of Hiroe Sakoda and others at Rabaul. 26th-29th April. 1946, 
when the accused Hiroshi Nakajima and Shigenobu Takahashi were sentenced 
to death for torturing another civilian. In each case the charge was one of 
torture : the record contains no mention of any death of the victims having 
resulted, and the findings and sentences were confirmed and carried out. 
In a third trial held at Rabaul on 13th December, 1945, an Australian 
Military Court sentenced to death Yoshio Taki on charges of rape and 
torture committed against a Chinese civilian of Rabaul. although the victim 
survived. Again the sentence was confirmed and carried out. 

Death sentences have also been awarded by several Australian Courts for 
cannibalism and mutilation of the dead. These sentences have however 
usually been either commuted or overruled by the Confirming Authority.! 2 ) 

On the other hand, it is open to the courts to award sentences less than the 
death sentence to accused found guilty of charges of unlawful killing and 
this has been done in many trials, including some Australian cases where 
the charges were explicitly charges of murder.! 3 ) 

It has also been seen that punishment other than death and imprisonment 
can be made for war crimes ; thus in the Goeth. Hoess, Krupp and Greiser 
Trials confiscation of property appears among other sentences meted out( 4 ) 
and in certain French trials fines or confiscation of property have also been 
imposed.! 5 ) It is interesting to note that, as far as the knowledge of the 
w riter goes, corporal punishment has never been the sentence, or part of the 


(') See Vol. Ill, PP 1-22. In considering the plea of the appellants in the Bruns Trial 
lo the effect that their acts of torture had in no case resulted in death or permanent disable¬ 
ment. Judge Larssen stated that the acts that had been committed were not casual violations 
of various paragraphs of Norwegian law but constituted a methodically carried out ill- 
treatment of Norwegian patriots, conducted throughout several years. (Vol. Ill, p. 20). 

I 3 ) See for example. Vol. XIII. pp. 151 152. 

< a ) As in the Trial of Jiro Sakata and others and the trial of Kazuyoshi Shimada. held 
at Rabaul, 29th-30th April and 26th June, 1946. respectively. 

<*> See Vol. VII. pp. 4 and 17. Vol. X, pp. 177-181 and Vol. XIII. p. 104. The infre¬ 
quency of such punishments for offences against international criminal law does not result 
Irom the lack of provisions enabling them to be passed. Sec Vol. X, p. 177, note 2. 

ri) See for instance Vol. III. p. 42. 
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sentence, passed upon anyone found guilty of offences against international 
criminal law. and has never appeared among the various types of punishment 
explicitly made permissible by special war crimes legislation.! 1 ) 

(ii) It has been seen(-) that among the circumstances which Allied Court-, 
have regarded as constituting some evidence of the denial of a fair trial by 
ex-enemy accused is the fact that a punishment meted out by such accused 
on Allied victims was one which was excessive compared with the offence 
punished. Furthermore the Tribunal which conducted the Doctors' Trio! 
was clear and definite in declaring illegal the infliction of punishment by 
maiming or torture upon spies, war rebels and other resistance workers, 
who have been, however legally, condemned to death.! 3 ) It seems that, 
despite the fact that international law has previously permitted the death 
sentence to be passed for any war crime, some kind of international practice 
is growing according to which Allied Courts, apart from avoiding in¬ 
humane punishments, have themselves attempted to make the punish men; 
fit the crime ; any habitual practice of this kind would tend in time t.' 
modify the general rule that any war crime is punishable by death. 

It has thus been seen above that the death sentence has been generally 
reserved for cases of killing unlawfully, torturing and rape. Similarly, -i 
study made in Volume IV of the punishment meted out to certain military 
commanders and a police chief for not preventing crimes, including killings, 
on the part of their subordinates! 4 ) has shown that, alter action by reviewing 
or appellate authorities, no guilty accused suffered death with the exception 
of Lt. General Masao Baba! 5 ) and General Yamushitu : and in the case of 
Yamashita there was some, though not uncontradicted, evidence that he 
had actually ordered his subordinates to commit atrocities.!' 1 ) It is also 
worthy of note that the International Military Tribunal made recommenda¬ 
tions relating to the awarding ot sentences tor membership ol criminal 
organisations which aimed at securing a certain standardisation ot approacl 
on the part of courts set up in the Zones ol Germany. Its words included 
the following recommendation : 

- That so far as possible throughout the four zones of occupation in 
Germany the classifications, sanctions and penalties be standardised. 
Uniformity of treatment so far as practical should be a basic principle. 
This does not, of course, mean that discretion in sentencing should not 
be vested in the court : but the discretion should be within fixed limit' 
appropriate to the nature ot the crime. 

“ Law No. 10. to which reference has already been made, leave' 
punishment entirely in the discretion ot the trial court even to the exten. 
of inflicting the death penalty. 


(') Regarding this legislation concerning permissible penalties, see Vol. P 1 " 
Vol. III. pp. 88-89, 96 - 97 . 112 and 119 ; Vol. IV, pp. 1-9-130 : \Ol.V. pp. J00-I0 
Vol. VII, pp. 84-86 : Vol. X. p. I" : Vol. XI. pp. 102-103 and Vol XIV. pp. 158 
( 2 ) p. 164. 

( s ) See Vol. VII, pp. 51-52. 

(*) See Vol. IV, pp. 95-96. 

(-•■) see Vol. IV, p. 87 and Vol. XI. pp. 56-s7. 

<•) This evidence is set out in Vol. IV. pp 19--0. and the conn idictory evidence o 
dd 21-23 The Commission which tried Yamashita and the Supreme Court did n 
speak in terms of his having ordered the committing ot anv offences ; See Xol. IX. IV 

35 and 42-44. 
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•• The De-Nazilication Law of 5th March, 1946, however, passed for 
Ba \ aria. Greater-Hesse and Wurltemberg-Baden, provides definite 
sentences for punishment in each type of offence. The Tribunal 
recommends that in no case should punishment imposed under Law 
No. 10 upon any members of an organisation or group declared by the 
Tribunal to be criminal exceed the punishment fixed by the De-Nazifica- 
tion Law.(') 

The De-Nazification Law of 5th March. 1946. referred to by the Tribunal, 
a-, in force in the United States Zone and. as far as restriction of personal 
merty is concerned, its heaviest penalty did not exceed 10 years" imprison¬ 
ment. There were also provisions for confiscation of property and depriva- 
on of civ I rights. \s a study of the sentences passed by the United States 
Military Tribunal in Nuremberg for the crime of membership shows, these 
Tribunals have in fact followed the recommendation of the International 
Military Tribunal.(-) 

It may be also pointed out that for committing crimes against humanity 
(a category more recently evolved and recognised as offences than war 
eiunes), the accused Rothaug, who had been found guilty of no other types 
of crime-, was sentenced by the Military Tribunal which conducted the 
justice Trial not to death but to life imprisonment, although many of his 
victims had suffered death .{') On the other hand the International Military 
Tribunal sentenced to death Julius Streicher after finding him guilty on the 
nc count of crimes against humanity, which however involved many 
deaths.! 1 ) 

It is thought that an interesting study could be made of the different types 
.ind degrees of severity of penalties passed on persons found guilty of different 
(fences under international law by Courts acting within the limits laid down 
by that law as to the punishment of criminal-.. It is not possible, however, 
to attempt such an analysis here. 


'*» See Vol. Xlll. rp- 52-53. 

01 See Vol. Xlll. pp. 53 and 55-65, and Vol. X, pp. 58-59. 

Pi See Vol. VI. p. 83. 

<*) See British Command Paper, Cmd. 6964, pp. 102 and 131. 
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CERTAIN JURISDICTIONAL PROVISIONS RELATING 
TO BELGIAN, CZECHOSLAVAK AND YUGOSLAV 
COURTS EMPOWERED TO TRY WAR 
CRIMINALS 


Due to the fact that no records of trials before Danish, Belgian, Czecho¬ 
slovak or Yugoslav Courts were forwarded to the United Nations War 
Crimes Commission,! 1 ) it has not been possible to include reports in the 
present volumes on war crime trials held before the courts of these countries. 
The relevant legislation of these countries has however been kindly furnished 
by the respective governments, and it has already been mentioned,( 2 ) and the 
jurisdictional provisions made by the Danish law have been quoted!*). 
It has been thought that it would be useful for the student of international 
law and comparative legislation if the jurisdictional provisions of the war 
crimes laws of Belgium, Czechoslovakia and Yugoslavia were also set out. 
It will be seen that the articles to be quoted provide for the trial not only of 
war crimes but also of acts of treasonable nature. 

1. THE JURISDICTION OF BELGIAN MILITARY TRIBUNALS OVER WAR CRIMES AND 
CERTAIN TREASONABLE ACTS 

Article 2 of the Belgian Law of 20th June, 1947, relating to the competence 
of Belgian Military Tribunals in the matter of war crimes provides that : 
“ Article 2. Crimes falling within the jurisdiction of the Belgian 
Criminal Code committed in violation of the laws and customs of war 
between 9th May, 1940 and 1st June, 1945, by persons who, at the lime 
of the commission of the offence, were in the enemy forces or the forces 
allied to those of the enemy of whatever standing, but especially in the 
capacity of a functionary in the judicial and administrative services, in 
the military or auxiliary services as an agent or inspector of an organisa¬ 
tion, or a member of a formation of any sort whatever, who is charged 
by such persons with a mission of any nature at all, shall be tried by 
military tribunals in accordance with the provisions of this present 
law and those which are not contrary to the Code of Military Penal 
Procedure.” 

Apart from this general enactment there exist certain other provisions 
relating to the competence of Military Courts over war crimes and treasonable 
offences committed outside of Belgium. 


(*) See pp. xvi-xvii. 

(*) See pp. 31 and 36. 

(*) See pp. 32-33. 
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Article 1 of the above-mentioned law states that : 

“ Article 1. Article 2 of the Decree of 5th August, 1943, is replaced 
by the following text : 

“ Article 10 of the Preliminary Chapter of the Code of Criminal 
Procedure, which enumerates the cases in which a foreigner can be 
tried in Belgium for crimes committed outside the territory of the 
Kingdom, is completed by the addition of the following paragraph : 

“4. In time of war, against a Belgian citizen or a foreigner 
resident in Belgium at the time of the outbreak of hostilities, a 
crime of homicide, wilful bodily injury, rape, indecent assault or 
denunciation of the enemy.” 

The original Article 2 made the same provision except for the omission of 
the words “ or a foreigner resident in Belgium at the time of the outbreak of 
hostilities.” 

Articles 1 and 3 of the Decree of 5th August, 1943, have been amended 
by an Act of Parliament of 30th April, 1947, which provides as follows : 

” Article 1. Article 1 of the decree of 5th August, 1943, conferring 
exceptional jurisdiction on the Belgian courts in the matter of certain 
crimes and misdemeanours committed outside national territory in 
time of war is replaced by the following article : 

“ The following addition shall be made to Article 8 of the 
preliminary chapter of the Code of Criminal Procedure : 

“ A Belgian who, in time of war, committed outside national 
territory a crime or misdemeanour against a national of a country 
allied to Belgium as defined in paragraph 2 of Article 117 of the 
Criminal Code, can be tried in Belgium, either on the request of 
the injured foreigner or of his family, or on receipt of an official 
notice served to the Belgian authorities by the authorities of the 
country where the crime was committed or of the country of which 
the injured party is or has been a national. This applies even if the 
crime is not one of those mentioned in the law of extradition.” 

“ Article 2. Article 3 of the decree of 5th August, 1943, is replaced 
by the following : 

“ Article 12 of the preliminary chapter of the Code of Criminal 
Procedure is replaced by the following article : 

“ Except in cases covered by No. 1 and 2 of Articles 6 and 10, 
the trial of crimes dealt with in the present decree can only be held 
if the accused is arrested in Belgium. 

“ However, when the crime has been committed in time of war, 
the trial can be held in all cases, provided the accused is a Belgian, 
even if he is not arrested in Belgium, but, if the accused is a foreigner, 
the trial can be held in Belgium if the accused is found in enemy 
territory or if his extradition can be obtained ; the trial can also 
be held in Belgium in cases mentioned in the preceding paragraph.” 
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2. JURISDICTION OF THE PEOPLE'S COURTS IN CZECHOSLOVAKIA OVER WAR 
CRIMINALS AND TRAITORS 

The Czechoslovak Decree No. 16 of 1945, as amended by Law No. 22 of 
24th January, 1946, makes detailed provisions regarding the types of offences 
punishable thereunder and the penalties attaching to each category of 
offences. The following provisions are of particular interest : 

(i) Section 1 of the Decree provides that : 

“ Any person who during the period of imminent danger to the 
Republic (see para. 18) committed, either on the territory of the 
Republic or outside it, any of the following offences under the Law 
on the Defence of the Republic of 19th March, 1923. No. 50 in the 
Collection of Laws, is to be punished according to the provisions set 
out below : 

conspiracy against the Republic (para. 1) is to be sentenced to 
death ; 

any person guilty of planning conspiracies (para. 2). or of 
threat to the security of the Republic (para. 3), treason (para. 4, 
Article 1), betrayal of State secrets (para. 5, Article 1), military 
treachery (para. 6, Articles 1, 2 and 3) or of violence against 
constitutional agents (para. 10. Article 1), is to be sentenced to 
penal servitude for a period varying from twenty years to a life 
sentence and in the case of especially aggravating circumstances is 
to be sentenced to death. 

(ii) Section 2 of the Decree makes it a punishable offence to have 
been at the time of imminent danger to the Republic a member of any 
of the following organisations : Die Schutzstaffeln der National- 
sozialistischen Deutschen Arbeiterpartei (SS, Freiwillige Schutzstaffeln 
(F.S.), Rodobrana (a Slovak fascist organisation) or the Szabadosapatok 
(a Hungarian fascist organisation active during the war in the Hungarian 
occupied part of Czechoslovakia), or of other, not enumerated, organisa¬ 
tions of a similar kind. 

(iii) According to paragraph 1 of Section 3 : 

“ (1) Any person who during the period of imminent danger to the 
Republic (see paragraph 18) carried out propaganda for or supported 
the Nazi or Fascist movement, or who approved or defended the 
enemy government on the territory of the Republic or any of the 
illegal acts of the occupation High Command and the authorities 
and organs under its orders during this period in the press, on the 
wireless, in films or plays or at public gatherings shall, if not guilty 
of an offence punishable by a severer penalty, be sentenced for his 
crime to penal servitude for from five to twenty years, but if he com¬ 
mitted the said crime with the intention of destroying the moral, 
national or state consciousness of the Czechoslovak people, and 
especially of Czechoslovak youth, he shall be sentenced to penal 
servitude for from ten to twenty years and in the presence of especially 
aggravating circumstances to penal servitude for a period varying 
from twenty years to a life sentence or to death.” 

(iv) Under Section 3, paragraph 2, a person who, at the time of 
imminent danger to the Republic, was a functionary or commander in 
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one of certain organisations, is punishable by hard labour from 5-20 
years. The organisations are : The Nazi Party, the Sudetendeutsche 
Partei (the party led by Henelin), Vlajka (a Czechoslovak Quisling 
organisation), Hlinkova Garda (a Slovak Militant Quisling organisation). 
Here it is not membership as such, that establishes the criminal liability, 
since only functionaries or commanders in these organisations are to be 
punished. 

(v) Section 6 of the Decree makes the ordering of forced labour and 
the taking part in giving effect to such orders, during the same period of 
danger, a criminal offence. The punishment is to be more severe if 
forced labour was connected with deportation abroad. 

(vi) Section 7 of the Decree makes it a criminal offence, punishable by 
death or lesser penalties, to have caused, during the same period, loss of 
liberty or bodily harm in the interests of Germany or her Allies. Under 
the express provision of paragraph 3 of Section 7 this applies also to 
causing such an effect by means of a court decree or an administrative 
decision. A related provision is that of Section 11, which provides 
sanctions for denunciations effected in the interests of the enemy. 
II loss of life was the effect of such denunciation, the death penalty may 
be imposed ; otherwise such denunciations are punishable by hard 
labour from 10-20 years, and under aggravating circumstances by life 
imprisonment. 

(vii) Offences against property during the same period and cloaked 
in the form of judicial or official acts, are also punishable (Sections 8 
and 9). 

(viii) Section 10 makes it a punishable offence to have exploited, at 
the time of the imminent danger to the Republic, the distress caused by 
national, political or racial persecution, in order to enrich oneself, to 
the detriment of the State, a legal corporation or any person. 

(ix) Section 12 provides that : 

“ Under this law any foreigner who committed the crime mentioned 
in Section 1, or any of the crimes mentioned in Sections 4-9 while on 
loreign territory, shall be punished if he committed them against a 
Czechoslovak citizen or against Czechoslovak public or private 
property.” 

(x) The ” time of the imminent danger to the Republic ” is defined in 
Section 18 of the Decree as the time between 21st May, 1938, the time 
of the first Czechoslovak mobilisation against the threat of German 
invasion, and a day to be appointed by Government decree. 

The Slovak Decree No. 33/1945 as amended by Decree Nos. 83/1945 and 
57/1946 sets out detailed provisions defining various types of quislings and 
collaborators, and the punishment to be meted out to each. In addition. 
Section 1 of the Decree states that : 

“ Any foreign national ( l ) who 

(a) has supported the dismemberment of the Czechoslovak Republic 
or destruction of its democratic government, or who 

(b) has taken part in political, economic or any other kind of 
oppression of the Slovak nation, especially any person who has 

(*) Italics inserted. 


terrorised or plundered the Slovak people, fought with the German 
Army on the territory of the Czechoslovak Republic against the Red 
Army, the other Allied Annies, the Slovak uprising or the partisans 
in Slovakia, or who has in the course of such action committed 
murder, robbery, arson, extortion, or has been an informer or com¬ 
mitted other outrages or acts of violence, or been in the service of 
Nazi Germany or Horthy’s Hungary, or has ordered or aided the 
deportation of Slovak nationals abroad, or been guilty of any other 
act against the Slovak national interest, shall be sentenced to death 
for his crime.” 

3. JURISDICTION OF YUGOSLAV COURTS OVER WAR CRIMES AND TREASONABLE 
ACTIVITIES 

Articles 2 and 3 of the Yugoslav Law of 25th August, 1945, set out the 
types of offences which fall within the jurisdiction of Courts acting under 
that Law. 

“ Article 2 

1. As a criminal act against the people and the State is considered an 
act aimed at the forcible overthrow of or threat to the existing State 
system of Democratic Federal Yugoslavia, or any menace to its foreign 
security, or to the basic democratic, political, national and economic 
achievements of the liberation war, e.g., the Federal structure of the 
State, the equality and fraternity of the Yugoslav peoples, and the 
system of the people's authorities. 

“ 2. As a criminal act under this Law any act outlined in the preceding 
paragraph directed against the security of other States with which 
Democratic Federal Yugoslavia has a treaty of alliance, friendship or 
co-operation, is punishable with due regard to the principle ot 
reciprocity.” 

” Article 3 

As guilty of criminal acts under Article 2, the following shall be liable 
to punishment : 

“ 1. Any person who undertakes an act aimed at the forcible 
overthrow of the people's representative body of Democratic Federal 
Yugoslavia or of the Federative Units, or at overthrowing the Federal 
or Federative Units organs of supreme State administration, or the 
local organs of State administration, or at preventing these by menace 
from fulfilling their legal rights and duties, or at compelling them to 
fulfil those to the end desired by the person thus exercising force. 

“ 2. Any subject of Yugoslavia who commits an act to the detriment 
of the military strength, the defensive capacity or the economic power 
of Democratic Federal Yugoslavia, or which threatens the indepen¬ 
dence or integrity of its territory. 

“ 3. Any person who commits a war crime, i.e., who during the 
war or the enemy occupation acted as instigator or organiser, or who 
ordered, assisted or otherwise was the direct executor of murders, ol 
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condemnations to the punishment of death and the execution of such, 
or of arrests, torture, forced deportation or removal to concentration 
camps, or interning, or of forced labour of the population of Yugo¬ 
slavia ; any person who caused the intentional starvation of the 
population, compulsory' loss of nationality, compulsory mobilisation, 
abduction for prostitution, or raping, or forced conversion to any 
other faith : any person w ho under these circumstances was responsible 
for any denunciation resulting in any of the measures of terror or 
terrorisation outlined in this paragraph, or any person who in these 
circumstances ordered or committed arson, destruction or loot of 
private or public property ; any person who entered the service of the 
terroristic or police organisations of the occupying forces, or the 
sen ice of any prison or concentration or labour camp, or who treated 
Yugoslav subjects and prisoners-of-war in an inhumane manner. 

" 4. Any person who during the war organised or recruited others 
to enter, or himself entered any armed military or police organisation 
composed of Yugoslav subjects, for the purpose of assisting the enemy 
and fighting with the enemy against his own Fatherland, accepting 
from the enemy arms and submitting to the orders of the enemy. 

“ 5. Any person who during the war against Yugoslavia or against 
the allies of Yugoslavia, accepted service in the enemy army, or took 
part in the war as a fighter against his Fatherland or its allies. 

“ 6. Any person w ho during the war and enemy occupation entered 
the police service or accepted service in any organ of enemy authority, 
or assisted these in the execution of requisition orders for the taking of 
food and other goods, or in the pursuance of any other measures of 
torce against the population of Yugoslavia. 

“ 7. Any person who organised armed revolt or took part in this, 
or organised armed bands or their illegal entry to the territory of the 
State tor the purpose or effecting acts outlined in Article 2 of this Law, 
or any person who abandoned his place of residence and joined any 
armed and organised group for the commission of such acts. 

" 8. Any person who in the country or outside organised any 
association having fascist aims, for the execution of any act outlined 
in Article 2 of this Law. 

" 9. Any citizen of Yugoslavia who incites a foreign State to war 
against his Fatherland, or to armed intervention, to economic warfare, 
to seizure of any property of Democratic Federal Yugoslavia, or of 
its subjects, to the rupture of diplomatic relations, the cancellation of 
international treaties, or to any interference in the internal affairs of 
his Fatherland, or who in any way whatsoever assists any foreign 
State at war with Yugoslavia. 

10. Any person who carries out espionage, i.e., who either hands 
over or steals or collects data and documents which by their content 
constitute any particularly guarded State or millitary secret for the 
purpose of handing such information to any foreign State, or any 
fascist or enemy organisation, or any unknown person. 


“11. Any person who during the war undertook any action aimed 
at any defensive objects or positions or any means for waging war or 
other war needs passing to enemy hands or being destroyed or put 
out of service, or the use of these being frustrateed, or action resulting 
in the Yugoslav Army or the armies of any allied lands or any in¬ 
dividual soldiers falling into enemy hands, or in any military enter¬ 
prise or measure being hindered or endangered. 

“ 12. Any person who kills any military person or representative 
or person in the service of the people’s authorities either when these 
are carrying out their official duties or because of these, or commits 
such act against any person of an allied or friendly State. 

“ 13. Any person who for the purposes outlined in Article 2. 
destroys or damages by arson or any other means any transport, 
building or other material, any water supply system, public warehouse 
or any public property.” 
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INDEX OF CASES REPORTED OR CITED IN 
THESE VOLUMES 


<References given in italics are to reports. References not in italics are to citations. 
The figures in roman and in arabic figures refer to volumes and pages respectively.) 
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